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MICHAELMAS  TERM.  1  VICTORIA. 


Nov.  IS.  ;  TOM)I>.JBFFB»T. 

Pra^iee, — Bml  Court,  JudgmetU  m. 

Where  a  Judge  kat  gieen  a  judgment  m 
the  &n/  courtt  if  mU  not  he  remet»M  in  banc 
the  term  has  elapted  in  which  it  hat 
pronounced. 

In  tfaia  case  there  had  been  a  trial  before 
the  sheriff  of  Northamptonshire,  in  Marcl\ 
18S6,  when  the  plaintiff  recovered  a  ver- 
dict, subject  to  a  motion  for  a  nonsuit,  on 
the  ground,  that  the  plaintiff's  particulars 
did  not  enable  him  to  give  the  evidence  in 
the  cause  which  he  required.  In  the  en- 
string  term,  a  rule  was  obtained  before 
Littledale,  J.,  in  the  bail  court,  for  enter- 
iag  a  nonsuit,  which  was  argued  in  the 
same  court,  before  Coleridge,  J.,  in  Trinity 
term,  and  made  absolute.  After  that  term, 
applications  were  made  to  two  Judges  at 
diambers,  on  behalf  of  the  plaintiff,  to 
stay  the  proceedings,  but  they  refused  to 
interfere.  In  Michaelmas  term,  Coleridge, 
J.,  in  the  bail  court,  was  applied  to,  to  al- 
low the  plaintiff  to  move  the  full  Court  to 
review  his  judgment,  when  he  stated,  that 
under  the  circumstances  the  plaimiff  might 
New  Sbbies,  VIL— Q.B. 


have  liberty  to  apply  to  the  full  Court,  if 
the^  thought  proper  to  entertain  the  appli- 
cation.   Accordingly,  in  that  term — 

Wightman  obtained  from  the  full  Court 
a  rule  tun,  to  open  the  former  rule,  and 
that  die  plaintiff  should  be  allowed  to  shew 
cause  agaiiut  the  rule  for  entering  a  non- 
suit. 

Sir  W,  W.  FolUtt  and  Butt  now  shewed 
cause,  and  contended,  that  the  judgment 
in  the  bail  court  was  conclusive.  Even 
the  Judge  sitting  in  that  court,  had  no 
power  to  direct  a  reviewal  of  his  judgment 
in  the  full  Court. 

[Loan  Denuan,  C.J. — In  the  same  term 
it  might  be  done,  because  nothing  is  com- 
plete until  the  term  is  over.] 

Here,  however,  the  term  had  expired. 
7A«iSrtivv.  the  Shenff  of  Deeoniy)  is  in 
point.  Roesett  v.  Hartley  {Si),  also,  may  be 
referred  to. 

The  Attorney  Qenend(amieu9  Curiee,)  ob- 
served, that  it  had  been  laid  down  by  the 
Court,  that  they  had  a  discretionary  power, 
and  would  rehear  a  case  if  they  deemed  it 
proper. 

(i)  t  Ad.  &  El.  «96;     0.  5  Lsw  J.  Rep.  (l(.s.) 
K.B. 49, n. 
(S>  5  Uw  3.  Rep.  (N.a.)  K.B.  49. 
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Crexitvell  and  Wightman,  in  support  of 
the  rule. — It  is  only  contended  that  the 
Court  have  a  discretion,  and  may,  if  justice 
require  it.  re-open  a  rule  decided  in  the  bail 
court.  Here,  there  is  ground  for  the  ex- 
ercise of  that  discretion,  siince  the  Judge, 
who  pronounced  his  judgment,  expressed 
a  wish  to  have  it  reviewed.  In  The  King 
V.  the  Sheriff  of  Devon,  the  Judge  who  had 
decided  the  case  in  the  bail  court,  refused 
to  sanction  the  application  to  the  full  court. 
De  Rulzen  v.  Lloyd  {3)  shews  that  this 
Court  can  re-open  one  of  its  own  rules. 

Lord  Dekmah,  C.J. — The  bail  court  is 
this  court  for  alt  purposes.  No  doubt  this 
Court  can  alter  a  rule  which  it  has  pro- 
nounced in  certain  cases,  as  where  there 
has  been  any  misconception  of  the  terms 
of  it.  But  that  is  different  from  the  pre- 
sent case.  Where  a  Judge  in  the  bail 
court  has  pronounced  a  judgment,  he  can- 
not, even  by  intimating  -his  own  wish  to 
have  it  re-argued,  give  any  jurisdiction  to 
this  Court  to  re-open  it  after  the  term  in 
which  it  has  been  pronounced. 

Pattbson,  J. — It  is  quite  necessary 
that  we  should  give  this  decision.  The 
statute  (1  Will.  4.  c.  70.  s.  1,)  authorizes 
a  Judge,  sitting  apart,  to  make  rules  and 
orders  in  causes  depending  in  the  court  to 
which  he  belongs,  in  the  same  manner 
and  with  the  same  force  and  validity  as 
may  be  done  by  the  Court  sitting  in  banc : 
^and  it  is  for  the  benefit  of  all  parties  that 
we  should  treat  all  decisions  there  as  made 
in  this  court,  and  that  there  should  be  no 
pretence  for  coming  here  to  have  the  judg- 
ment, which  has  been  pronounced  there, 
reviewed.  As  to  the  distinction  attempted 
to  be  made  between  the  present  case  and 
the  one  which  has  been  cited,  it  ought  not 
to  prevail.  We  must  not  decide  the  case 
upon  the  importunity  to  which  a  Judge 
may  give  way,  but  the  simpler  we  draw 
the  rule  the  ifetter. 

Williams,  J.  and  Colebldob,  J.  con* 
curred. 

Rule  ^sckmrged. 

(.1)  h  Ad.  &  El.  456 ;  s.  c.  5  Law  J.  R«.  {R.S.) 
K.B.  tor. 


1837.  1 
Nov.  15.  J" 
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Bill  of  Exchange — Alteration — Burthen 
of  Proof 

Where  an  indorsee  of  a  Wl  of  exckaitge 
denied  by  his  plea  the  indorsement,  the  pre- 
tentnienl,  and  the  wUice  of  dishonour,  — • 
Held,  that  it  mas  not  incumbent  upon  the 
plaintiff  producing  the  bill  to  explain  an 
alteration  that  aj>peared  upon  it. 

Assumpsit,  The  declaration  was  on  a 
bill  of  exchange,  dated  Dec.  10.  1836, 
drawn  by  one  John  Smith  upon  John  Smith 
the  younger,  payable  three  months  after 
date,  to  his  own  order,  indorsed  by  him  to 
the  defendant,  and  by  him  to  one  Joshua 
King,  who  indorsed  it  to  William  Dakin, 
who  indorsed  it  to  William  Hadley,  who 
indorsed  it  to  the  plaintiff. 

Pleas — Denyingall  the  indorsements,  the 
due  presentment,  and  notice  of  dishonour, 
and  alleging  want  of  consideration. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  sittings  af^er  last  term,  in  Middlesex, 
the  bill  when  produced  purported  to  have 
been  drawn  on  December  10,  1836,  but 
appeared  to  have  been  altered  from  De- 
cember 15.  It  was  contended  on  the  part 
of  the  defendant,  that  it  was  incumbent 
upon  the  plaintiff"  to  explain  this  alteration; 
his  Lordship,  however,  decided  otherwise, 
and  the  plaintiff*  recovered  a  verdict. 

On  a  former  day  m  this  terra,^ 

Jeroia  moved  for  a  rule  for  a  new  trial,  on 
this  ground.  No  doubt,  where  the  bill  is 
not  required  to  be  produced,  the  defendant 
cannot  call  upon  the  plaintifiT  to  explain  the 
alteration ;  but  the  case  is  different  where 
the  production  of  the  bill  becomes  necea- 
sary.  Then  the  Judge  is  bound,  seeing 
that  there  has  been  an  alteration,  to  require 
the  party  producii^  it  to  explain-  the  idter- 
ation.  That  was  the  case  here.  The 
plaintiff*  could  not  prove  the  indorsements 
without  the  production  of  the  bill — //e»- 
vtan  v.  Dickenton  (1). 

Cur,  adv,  tatdt. 

On  this  ilay,  the  judgment  of  the  Court 
was  delivered  by — 


(t>  dBiog.  183;  s.c.  7  Uw  J.  B«|k  CP.  6a. 
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Low  Dbmxan,  C. J.— This  rule  hn  been 
moTed  for  on  the  ground,  that  the  plainiiS* 
was  bound  to  account  for  the  alteration  on 
the  biU.  We  think«  that  upon  these  plead- 
ii^  he  was  not  bound  to  do  so.  The 
only  questions  raised  by  this  record,  are 
as  to  the  indorsements,  Uie  presentment, 
the  notiCT  of  dishonour,  and  the  considera- 
tion. The  bill  is,  thereibre,  admitted,  and 
that  ■dmission  appearing  on  the  record,  it 
was  not  incumbent  upon  the  party  produc- 
ii^  it  to  give  any  explanation  of  the  alte- 
ntioa.    Therefore,  the  rule  must  be — 

Refmed{2). 


Nov.  18.  S 

MoMter  and  Servant — Work  and  Labour 
— Action. 

Where  a  tervant,  whose  wage*  were  due 
fwterly,  nuu  distnitted  in  the  middle  of  a 
quarter,  and  immediately  brought  his  action : 
— Held,  that  he  cotUd  not  maiatmn  aa  action 
far  work  a$td  ioiour,  in  reaped  of  the  vthoU 
futrta's  wages. 

Quare — Whether  such  an  action  mif 
masntaimabU  at  the  end  of  the  quarter — 
semble.  Ml. 

Assumpsit.  The  first  count  was  on  an 
agreement  by  the  defendant  to  employ  the 
IJ^ntiflTin  his  service  for  a  year,  at  a  yearly 
■alary,  and  the  alleged  breach  was  the  dis- 
missing him  before  the  expiration  of  the 
year,  lite  second  count  was  for  work  and 
labour  generally. 

Piau — To  the  first  count,  non  assump- 
•it,  and  that  the  defendant  did  not  dismiss 
die  plaintiff  wrongfully;  to  the  second 
count,  payment  of  4l.  into  court,  and  no 
damages  ukra. 

At  the  trial,  before  Gaselee,  J.,  at  the 
Buckinghamshire  Spring  Assizes,  1836,  it 
appeared,  that  the  plaintiff  came  into  the 
defendant's  service  on  the  Ist  of  June  1 SSQ, 
on  a  contract  for  a  yearly  hiring  ;  but  as 
the  jury  found  that  it  was  a  part  of  the  con- 
tract, that  it  might  be  determined  at  three 

(*)  In  Cork  v.  CoxweU,  «  Cr.  M.  &  R.  tgt ,  ■.  c. 
4  Law  J.  Rep.  (n.s.)  Evh.  'J07,  it  waa  liold.  that 
nitf  k  bIm  tfa«  sccrptnr,  detiying  hiaaixept- 
■■e»,M«IMtiiMof  lb«  bill  nuKlit  Iw  ^im  in  tri- 


months'  notice,  and,  therefore,  the  first  count 
was  not  proved,  tlie  verdict  was  taken  for 
the  defendant  thereon.  On  the  1  st  of  Sep- 
tember, the  -plaintiff  received  a  quarter's 
salary;  on  the  I9th,the  defendant  dismissed 
him;  and  on  the  21st,  this  action  was  com- 
menced. The  plaintiff  then  sought -to  re- 
cover the  whole  quarter's  salary,  on  the 
general  count  for  work  and  labour ;  but  it 
was  answered,  that  he  had  only  a  right  to 
be  paid  for  tlie  service  which  he  bad  ac- 
tually rendered,  and  that  that  was  covered 
by  the  money  paid  into  court.  The  learn- 
ed Judge  was  of  that  opinion,  and  directed 
a  verdict  to  be  entered  for  the  defendant 
on  all  counts;  but  gave  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  him,  on  the 
second  count,  if  the  Court  ^ould  be  of 
opinion,  that  he  was  entitled  to  recover.  In 
the  ensuing  term. — 

Jt.  V.  Rich-irds  obtained  a  rule  nisi  ac- 
cordingly; against  which,  cause  was  shewn 
by- 

Kelly. — The  first  count  was  not  proved, 
and  is,  therefore,  out  of  the  question.  Then 
the  second  count  is  applicable  to  the  ser- 
vice, after  the  expiration  of  the  firat  quar- 
ter, and  is  met  by  the  payment  into  court. 
It  is  c<mtended,  that  where  a  servant  is 
dismissed  in  the  middle  of  a  quarter,  he 
may  maintain  an  action  for  work  and  labour 
generally ;  and  Gandell  v.  Pontigny  ( 1 )  was 
cited,  where  Lord  Ellenborough  says,  "If 
he  has  done  work  for  any  part  of  the  quar- 
ter, it  is  done  for  the  whole."  But  the  law 
cannot  be  as  it  is  contended.  I'he  count 
is  for  work  performed,  and  how  can  that  be 
proved  by  evidence,  that  the  party  merely 
worked  for  a  part  of  the  time,  and  was 
willing  to  work  the  rest  ?  The  flecision  of 
Lord  Tenterden,  in  Orchard  v.  Homor{Jt\ 
is  contrary  to  the  ruling  of  Lord  Ellen- 
borough,  lukl  is  more  consistent  with  prin- 
ciple. The  point  also  was  raised  in  Rittge- 
way  V.  the  Hungerford  Market  Company 
(3),  but  not  decided.  Assuming,  however, 
that  an  action  for  work  and  labour  may  be 
maintained  for  the  quarter's  salary,  it  can- 
not be  brought  before  the  quarter  has  ex- 
pired, as  in  the  present  case.  A^on  constat, 
that  the  plainUff  m^ht  not  go  into  the  ser- 

(0  1  Stark.  N.P.C.  198;  a.  c.  4  Csmpb.  375. 
(2)  S  Car.  it  Pav.  549. 

<.-11  3  Ad.&  EL  171  ;  a.c.4  Lnr  J.  Rep.  (k.).) 
K.U.  157. 
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vice  after  his  dismissal,  or  refuse  to  go, 
adet  a  request  from  his  master.  How  can 
the  action  be  maintained  prospectively? 

Gunning,  in  support  of  the  rule,  relied 
upon  Gandell  v.  Pontigny  and  Collins  v. 
Price  (4),  which  cases  were  not  brought 
before  Lord  Tenterden,  when  he  decided 
Orchard  v.  Homor.  In  Pagani  v.  Gandol/i 
(A),  an  action  was  brought  by  a  servant 
against  his  masteft  for  dismissing  him  from 
his  service  before  the  period  of  his  service 
had  expired,  and  the  objection  was  taken 
that  it  was  brought  too  soon  ;  but  Best, 
C.  J.  said,  "  I  think  he  was  not  bound  to 
wait  till  the  end  of  the  year,  if  yon  dis- 
missed him  previously." 

Lord  Denhan,  C.J. — The  rule  was 
granted  in  order  that  the  case  of  Gandell  v. 
Pontigny  might  be  questioned,  the  doubt 
being  whether  an  action  for  work  and 
labour  would  lie  in  such  a  case  as  the  pre- 
sent, and,  without  that  authority,  the  Court 
would  not  have  granted  the  rule.  Lord 
Tenterden  Jias  taken  a  difierent  view  from 
what  is  there  expressed,  and  his  authority 
is  opposed  to  that  of  Lord  Ellenborough. 
If  I  were  bound  to  choose  between  the  two, 
I  should  say,  that  the  later  case  is  founded 
upon  the  better  reason.  There  is  a  great 
difference  between  the  pleas  in  actions 
on  the  special  agreement,  and  for  work 
and  labour.  In  the  latter,  the  defendant 
must  say,  that  the  work  was  never  done  ; 
in  the  former,  that  he  had  good  cause  for 
dismissing  him.  The  express  point,  how- 
ever, does  not  arise,  because  Uie  plaintiff 
has  brought  his  action  before  the  end  of 
the  quarter,  for  which  he  claims  to  be  paid, 
at  a  time  after  which  be  might  have  return- 
ed into  the  service  from  which  he  had  been 
dismissed.  For  the  work  which  he  actually 
performed,  he  has  been  paid. 

Patteson,  J. — If  I  were  obliged  to  make 
any  choice  between  the  two  decisions,  1 
should  have  no  hesitation  in  adhering  to 
jfrchard  v.  Mornor.  The  case  of  the  school* 
master  has  nothing  to  do  with  the  present, 
lliat  turned  upon  the  terms  of  the  special 
^eement,  though  if  it  were  a  new  case, 
I  have  some  little  donbt  whether  the 
decision  would  be  the  same.  However, 

(4)  5  Bini^.  ise;  ■.  c.  6  Uw  J.  Rep.  CP.  244. 
{b)  t  Ch.  &  P«y.  370, 


here  the  action  is  brought  on  the  9Snd  of 
September,'  and  money  has  been  paid  into 
court  to  meet  the  actual  services,  so  that 
it  is  an  action  on  an  executed  promise, 
founded  upon  a  prospective  consideration. 

WiLLiAMs.J. — This  is  an  action  for  work 
and  labour  done  and  performed.  How 
can  it  be  maintained  by  a  prospective  an- 
ticipation of  what  may  or  may  not  be  done 
by  the  party  ?  Supposing,  however,  that 
it  was  a  case  where  an  action  was  main- 
tainable before  the  time  for  completing  the 
service  had  arrived,  I  should  have  no  dif- 
ficulty in  saying,  that  the  later  authority 
is  the  better  one. 

CoLERiDOE,  J. — The  plea  to  the  second 
count  is,  that  sufficient  money  is  paid  into 
court  to  satisfy  the  work  done.  Now,  as- 
suming  that  Gandell  v.  Pontigny  is  good 
law,  the  proposition  is  this,  that  if  a  man 
be  ready  and  willing  to  continue  his  work, 
it  is  die  same  as  though  he  had  actually 
done  it.  But  supposing  it  to  be  so,  the 
servant  could  not  maintain  his  action  for 
the  work  until  the  quarter  had  expired, 
during  which  he  was  to  perform  it.  There- 
fore,without  touching  thatauthority,  though 
I  am  far  from  agreeing  with  it,  this  rule 
must  be 

Discharged, 


1837.     \  THE  QU£BM  V,  EDWARD  BLISS, 

Not.  20.  y  xso. 

Evidence — Declaration — Highway. 

On  an  indictment  against  the  owner  of  land, 
farohstructing  a  highway,  where  the  question 
was,  whether  it  was  a  pwtUc  or  private  way, 
a  witness  stated  that  a  former  occupier  of 
the  land,  over  which  it  ran,  had  planted  n 
willow  tree,  and  was  asked  what  he  had  said 
when  he  so  planted  it,  and  replied  that  he 
said  he  planted  it  to  mark  otU  the  boundary 
of  the  way  as  he  knew  it  when  a  boy : —  Held, 
that  this  declaration  was  not  admissible  either 
by  way  of  reputation,  or  as  accompanying 
an  act,  or  as  made  against  the  interest  of 
the  party  making  it,  since  he  eoutd  not  bind 
the  interest  of  his  landlord. 

Indictment  against  the  defendant  for 
obstructing  a  public  highway  in  the  parish 
of  Brandon,  in  the  county  of  Sufftuk,  by 
building  a  wall  across  it 
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PUa— "Sot  guilty. 

At  the  trial,  before  Gaselee,  J.,  at  the 
SutFolk  Lent  Assizes,  1856,  the  question 
in  dispute  was,  whether  there  was  any 
public  road  at  all.  Among  other  evidence, 
a  witness  was  called,  who  stated,  that  about 

forty  years  ago,  one  •  Rampling,  now 

dead,  was  the  occupier  of  the  meadows 
over  which  the  road  was  alleged  to  run  ; 
that  he  had  purchased  a  willow,  and  had 
planted  it  in  a  certain  spot.  He  was  then 
asked  what  he  had  heard  Rampling  say,  at 
the  time  he  was  so  planting  it ;  and  stated 
that  Rampling  said,  that  he  was  planting 
the  tree  to  mark  the  spot  where  he  knew 
when  he  was  a  boy  the  boundary  of  the 
roiui  to  have  been.  Rampling  was  only 
the  tenant  of  the  land,  and  the  defendant 
was  the  owner  in  fee.  It  was  objected 
that  this  declaration  was  not  admissible  in 
evidence ;  but  the  learned  Judge  admitted 
it,  and  the  verdict  passed  for  the  Crown. 
In  the  ensuing  term,  a  rule  niit  was  obtain- 
ed by— 

Storks,  Serj.f  to  set  aside  this  verdict, 
and  for  a  new  trial,  against  which,  cause 
was  now  shewn  by — 

/indrervs  and  Bplet, — This  declaration 
was  properly  admitted  on  three  grounds; 
first,  it  was  a  declaration  accompanying  an 
act  done,  and  thereFore  admissible  as  part 
of  the  rei  geitce.  The  planting  of  the  wil- 
low by  the  tenant  of  the  land,  was  a  fact, 
which  the  prosecutor  was  at  liberty  to  give 
in  evidence,  and  if  so,  he  surely  may  shew 
what  was  the  object  of  the  party  in  planting 
this  willow.  Secondly,  it  was  evidence  as 
reputation.  Rampling  was  dead  at  the 
time  of  the  trial,  and  the  declaration  amounts 
to  this,  that  when  he  was  a  boy,  the  spot 
in  question  was  the  boundary  of  the  road. 

[l^oLEaiDoB,  J. — There  was  no  conver- 
sation at  the  time,  as  to  the  boundary  of 
road.  How  does  it  appear  that  he  meant 
the  public  highway  ?] 

That  is  for  the  jury  to  determine. 

[CoLERiDOE,  J. — The  admissibility  of 
the  evidence  cannot  be  made  to  depend 
upon  die  verdict  of  the  jury.] 

Then,  thirdly,  this  was  a  declaration 
against  the  interest  of  the  party  making  it. 
It  is  now  contended,  that  there  was  no  way 
over  these  meadows,  of  which  Rampling 
was  the  tenant;  it  was  therefore  clearly  con- 


trary to  his  interest,  to  allow  that  there 
was  any  right  of  way  there.  He  thus  di- 
minished his  own  enjoyment.  It  is  object- 
ed, that  being  oo^  a  tenant,  he  could  not 
affect  his  landlord's  right.  But  in  Daniel 
V.  North{\),  Le  Btanc,  J.  says,  "It  is 
true  that  presumptions  are  sometimes  made 
against  the  owners  of  land  during  the  pos- 
session, and  by  the  acquiescence  of  their 
tenants,  as  in  the  instances  alluded  tA,  of 
rights  of  way  and  of  common,  but  that 
happens,  because  the  tenant  suffers  an  im- 
mediate and  palpable  injury  to  his  own 
possession,  and  therefore  is  presumed  to 
be  upon  the  alert  to  guard  tiie  righto  of 
his  landlord  as  well  as  his  own,  and  to 
make  common  cause  with  him;  but  the 
same  cannot  be  said  of  lights  put  out  by 
the  neighbours  of  the  tenant,  In  which  he 
may  probably  take  no  concern,  as  he  may 
have  no  immediate  interest  at  stake." 

Kelly,  m  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Dbnhak,  C.J. — The  question  on 
the  trial  was,  whether  there  was  a  public 
way  or  not.  The  counsel  for  the  prosecu- 
tion called  a  witnera,  who  stated, — [His 
Lordship  here  repeated  the  evidence,]  ob- 
serving, that  the  deceased  did  not  call  it  a 
public  or  a  private  road.  His  statement 
was  calculated  to  produce  a  great  effect. 
But  the  question  is,  whether  it  was  receiv- 
able in  evidence.  It  is  said,  that  it  was  a 
declaration  accompanying  an  act.  Now,  I 
cannot  contrive  that  every  declaration  ac- 
companying an  act,  is  to  be  admitted  in 
evidence,  because  the  act  itself  may  be. 
Such  a  doctrine  would  enable  persons  to 
dispose  entirely  of  the  rights  of  others. 
The  statement  that  he  planted  it  with  a 
particular  object,  is  not  material ;  neither 
is  the  fact  of  the  planting  the  willow  b^  a 
private  individual,  except  as  accompanied 
by  the  circumstance  that  the  public  have 
always  since  kept  within  the  line  marked 
out  by  it.  The  motives  of  the  party  plant- 
ing it  could  not  be  given  in  evidence. 
Then  is  it  a  declaration  against  his  interest  ? 
To  hold  that  it  was  so,  we  must  get  rid  of 
the  decision  in  Daniel  v.  North,  where  it 
was  held  that  the  submission  of  tiie  tenant 

(1)  II  East. 375. 
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lo  (lie  inconvenience  could  not  bind  hit 
landlord.  It  is  said,  that  he  has  the  same 
interest  as  his  landlord, — but  is  it  so  ?  In 
many  instances,  the  tenant  may  have  an 
interest  contrary  to  that  'of  his  landlord. 
That  case,  however,  decides  that  this  de- 
claration was  not  admissible  against  the 
landlord.  Then,  as  to  the  ground  of  re- 
putation, it  was  not  admissible  in  that  point 
of  new.  All  hearsay  evidence  must  be 
received  with  great  caution,  and  it  is  a  ge- 
neral principle,  that  it  is  only  admissible 
as  evidence  of  matters  of  public  reputation, 
and  not  of  particular  facts.  Now,  I  cannot 
see  what  this  is,  except  evidence  of  a  par- 
ticular fact.  What  is  meant  by  the  decla- 
raUon.  when  he  was  a  boy,  he  had  known 
that  spot  to  be  the  boundary?  He  does 
not  refer  to\he  opinion  of  old  persons  who 
were  dead,  but  he  merely  speaks  of  his 
own  knowledge  of  that  fact.  It  was  there- 
fore hearsay  evidence  as  to  a  particular 
tacU  and  was  not  receivable.  The  verdict 
must  be  set  aside. 

PATTiiOH,  J. — First,  as  to  the  reception 
of  this  evidence,  on  the  ground  of  reputa- 
tion. In  considering  that  point,  we  must 
look  to  the  issue  which  is  to  he  tried :  and 
in  this  case  it  was,  whether  a  road  admitted 
as  to  its  line,  was  a  public  or  private  road. 
In  questions  of  boundary,  the  declarations 
of  deceased  persons  are  admissible ;  but  I 
have  never  heard  that  reputation,  as  to  its 
boundary,  could  be  let  in  to  prove,  whether 
a  road  was  a  public  or  private  road.  It 
has  nothing  to  do  with  that  issue.  I  also 
agree  with  my  Lord,  that  this  appears  to 
be  reputation  of  a  particular  fact.  Then 
we  come  to  the  second  proposition,  that  it 
is  a  declaration  accompanying  an  act  done. 
Now,  it  is  quite  equivocal,  whether  the 
par^  meant  to  say  that  this  was.a  public 
or  a  private  way ;  but  suj^iosing  the  former, 
what  signifles  it  with  what  view  he  idanted 
the  wiw>w7  That  object  cannot  shew  the 
character  of  the  road,  whether  public  or 
private.  The  mere  fact  of  his  planting 
the  tree,  would  be  irrelevant  of  itself.  It 
only  becomes  important,  by  its  being  shewn 
that  the  public  had  passed  by  the  side  of 
that  tree.  Then  aa  to  its  being  against 
his  interest: — he  was  only  the  occupier 
of  the  land,  and  we  are  bound  to  hold  that 
the  declaration  of  the  tenant  cannot  affect 


the  landlord's  interest.  If  not,  we  should 
overturn  Darnel  v.  Norths  and  fVood  v.  f'tul 
(2).  There,  it  was  held,  that  a  long  acqui- 
escence by  a  tenant  could  not  bind  his 
landlord;  and  if  not,  how  can  his  mere  de- 
claration ? 

Williams,  J.  —  No  doubt,  where  the 
question  has  been,  whether  a  way  be  public 
or  private,  evidence  of  reputation  is  admia- 
sible  of  its  being  a  public  way ; — but  here 
the  evidence  is  of  a  particular  fact.  In 
Ireland  v.  PoweUiS\  Chambre,  J.  allowed 
witnesses  to  state  the  reputation  as  to  the 
boundary  of  a  town,  but  refused  evidence 
of  houses  having  stood  on  a  particular  spot. 
The  declaratifm  was  not  tlierefore  admis- 
sible on  the  ground  of  reputation.  Then, 
as  to  its  being  a  declaration  accompanying 
an  act,  there  does  not  appear  to  have  been 
any  connexion  between  that  act  and  the 
conversation  ; — the  boundary  of  the  way 
had  nothing  to  do  with  planting  of  the 
tree.  As  to  its  being  against  his  interest, 
he  was  only  the  occupier,  and  could  not 
affect  his  landlord- 

CoLBBiDOE,  J. — I  will  add  one  word  on 
the  point,  as  to  whether  this  evidence  was 
receivable  as  reputation.  No  rule  is  more 
universal  than  tfaat  reputation  must  he 
confioed  to  general  matters,  and  that  it  is 
not  admissible  of  a  particular  fact.  Now 
we  must  sever  the  conversation  from  the 
act.  Then  the  question  is,  what  did 
the  party  say  about  the  planting  of  that 
tree?  and  the  answer  is,  he  said  he  planted 
it  for  the  purpose  of  pointing  out  the  boun- 
dary. Can  a  witness  be  asked,  have  you 
heard  old  persons,  now  dead,  say  why  a 
particular  stone  or  post  was  put  down  tm 
a  common  ?  I  apprehend  not.  Neither 
can  a  witness  state  that  he  had  heard  that 
certain  facts  took  place  on  a  particular 
spot.  Here,  the  question  in  substance  is, 
have  you  heard  why  the  willow  tree  was 
planted  ?  It  has  reference  to  a  particular 
transaction,  and  the  evidence  was  not  re- 
ceivable. 

Rule  far  a  new  trial  abtobUe. 
(z)  A  B.  &  AM.  4S4. 

(3)  Peake,  Evid.  \^,  Kth  e^t.  SesThoKintr  v. 
AntrobuK,  «  A(t.  8c  El.  793;  s.  c.  4  I^w  J.  R«ip. 
<N.9.)R.B.  »l. 
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M         at     r       FILLKUL  V.  ARMSTRONG. 

Nov.  21.  J 

Master  and  Servant — Dismissal,  insu^- 
cienl  cause. 

To  a  declaratioH  by  a  teacher  of  the  French 
language  and  drannng^  in  a  school,  for  a 
wrongful  dismiuai,  the  defendant  pleaded, 
that  at  the  time  of  the  retainer  the  plaintiff 
promised  not  to  absent  himself  from  the  ser- 
vice without  Just  caute,  and  that  the  plasntiff 
misconducted  himself,  by  not  rettaming  to  the 
sekooi  at  the  time  appmntedt  after  one  of  the 
vffMfMM,  and  abKnied  himulf  for  a  long 
and  imreammable  timet  tnthout  any  exeute, 
to  that  the  defenda^  was  prevented  from  m> 
ploying  him  in  divers  btainetses,  wherein  he 
shotiM  i4herm»e  have  employed  him  ni  hie 
capacity,  and  was  obliged  to  endeavour  to 
procure  another  teacher : — Held,  after  a  ver- 
dict for  the  defendant,  that  this  plea  was 
bad,  and  that  the  plaintiff  was  entitled  to 
jmlgmenL 

Assampsit.  Tbe  declaration  stated,  that 
in  consideration  that  the  plaintiff  would 
enter  into  tbe  employ  of  the  defendant,  as 
a  teacher  of  the  French  language  and 
drawing*  in  a  certain  school  of  the  defen- 
dant's, tot  one  whole  year  then  next  fol- 
lowing, at  a  cartain  salary*  to  wit,  &c.,tlie 
defendant  promised  to  retain  and  employ 
him  during  the  time  aforesaid,  in  tbe  capa- 
city aforesaid  ;  and,  although  he  had  faith- 
fully performed  his  duties,  and  was  always 
willing  to  continue  in  his  service,  yet  tbe 
defendant  wrongfully  dismissed  bim. 

Pleas — First,  the  general  issue.  Second, 
that  when  the  defendant  retained  the  plain- 
tiff, the  plaintiff,  in  consideration  of  the 
promises  therein  mentioned  in  that  behalf, 
promised  the  defendant,  well  and  diligent- 
ly and  faithfully  to  serve  the  defendant  in 
the  said  capacity  of  teacher,  at  tbe  defen- 
d«t*s  said  school,  and  not  to  absent  him- 
self therefrom,  without  joat  and  snfficient 
cause,  except  daring  the  times  appointed 
by  the  defendant  for  Tacations  at  the  said 
school:  and  tbe  defendant  retained  the 
platBtiff,  as  therein  mentioned,  upon  tbe 
fahb  and  in  consideration  of  the  plaintiff's 
said  promise,  and  that  he  was  always  ready 
and  willing  to  continue  to  retain  and  to 
employ  the  plaintiff  in  tlie  capacity  afore- 
•aid,  for  the  period,  and  on  the  terms  men- 


tioned, until  the  plaintiff  misconducted 
himself,  as  hereinafter  mentioned ;  and 
that  a  certain  vacation  was  appointed  by 
defendant  for  the  said  school,  to  wit,  from 
&c. ;  and  it  was  then  appointed  by  the 
defendant,  that  the  said  vacation  should 
cease,  to  wit,  on  &c.,  and  that  on  a  certain 
day,  to  wit,  on  &c.,  the  school  should  re- 
commence, and  the  plainti  ff,  as  such  teacher, 
should  return  to  the  school  and  resume  baa 
duties  as  such  teacher,  and  that  the  plain* 
tiff  was  absent  from  the  said  school  daring 
the  period  appcnnted  for  tbe  vacation ;  and 
that  it  was  the  duty  of  tbe  plaintiff,  as  soeh 
^eher,  to  return  to  the  school,  and  resume 
hiadaties  as  sQch  teacher  when  tbe  vacation 
ceased;  and,  although  divers  pupils  of 
tbe  defendant  returned  to  the  achool,  and 
the  sdiool  recommenced,  as  the  plaintiff 
well  knew,  yet  the  plaintiff  did  not  return 
to  the  school,  or  resume  his  duties  as  such 
teacher,  on  the  day  appointed  for  that  pur- 
pose, butwTongfulIy  absented  himself  A'om 
tbe  defendsnt's  service,  and  neglected  to 
return  to  the  school  and  to  resume  bis 
said  dutiea  on  the  day  so  appointed,  for  a 
long  and  unreasonable  period,  to  wit,  &c., 
without  any  just,  sufficient,  or  reasonable 
cause  or  excuse  for  such  absence,  and 
wiUiont  the  consent  and  against  the  will 
of  the  defendant,  and  thereby  the  defimdant 
was  greatly  delayed  and  mjured,  in  respect 
of  divers  matters  and  businesses  in  which 
he  would  otherwise  have  employed  tbe 
plaintiff  in  his  said  situation  and  capacity, 
during  the  last-mentioned  time;  and  thereby 
also  the  defendant  was  forced  and  obliged 
to  endeavour  to  procure  another  person  to 
serve  biro  in  the  capacity  aforesaid,  and  in 
place  of  tbe  plaintiff,  and  thereupon  it 
became  and  was  lawful  and  necessary,  and 
expedient  for  the  defendant  to  discharge 
and  dismiss  the  plaintiff  from  bis  said  ser- 
vice and  employ,  as  such  teacher  as  afore- 
said ;  wherefore  he  refused  to  suffer  the 
plMudff  to  contmue  in  his  employ. 

Replication — That  the  defendant  after- 
wards agreed  to  take  tbe  plaintiff  into  his 
employment  again,  and  that  he  did  so  until 
he  was  dismissed  by  the  defendant.  This 
was  denied  in  the  rejoinder. 

On  the  trial,  before  Lord  Denman,  C.J., 
at  the  sittings  in  Middlesex,  after  Easter 
term,  in  last  year,  the  defendant  obtained 
a  verdict,  and  in  the  ensuing  term — 
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Cr«s«W£2/ obtained  a  rule  nisi  for  entering 
judgment  for  the  plaiutifT,  lu^n  obttante 
tereeUetOt  against  which,  cause  was  now 
shewn  by — 

R.  Chamey,  who  contended  tJiat  the  plea 
was  a  good  answer  to  the  action ;  that 
as  it  was  admitted  that  the  plaintiflf  had 
absented  himself  for  an  unreasonable  time 
from  his  master's  service,  without  any  law- 
Ad  excuse,  the  defendant  was  justified 
ia  dismissing  him.  It  is  of  the  utmost 
importance  to  a  schoolmaster  that  his 
ushers  should  return  punctually  when  the 
school  opens,  as  he  cannot  procure  others 
after  that  time  without  difficulty.  fVinMtme 
V.  Lynn{l)  is  the  case  of  an  apprentice, 
which  difiers  from  that  of  a  servant. 

CrettweU  and  H.  Watttm^  conti^— 
The  plea  commences  by  endeavouring  to 
add  something  to  the  contract  declared  on. 
so  that  it  is  difficult  to  know  what  kind  of 
a  plea  this  is,  whether  it  be  really  a  plea 
in  confession  and  avoidance.  If  not,  there 
cannot  be  a  judgment  for  the  defendant, 
but  the  Court  will  award  a  repleader,  as 
\n  Plummer  v.  Lee(i).  Assuming,  how- 
ever, that  the  introductory  matter  may  be 
treated  as  surplusage,  there  is  no  sufficient 
defence  pleaded.  The  only  grounds  for 
the  dismissal  are  immoral  conduct  or  neg- 
lect of  the  specific  duty,  for  the  perform- 
ance  of  which  the  plaintiff  was  hired.  No 
hmnoral  conduct  is  charged,  nor  is  there 
any  allegation  of  the  pUuntitTs  having 
neglected  his  duty  as  a  teacher  of  the 
French  language  and  drawing,  or  that  the 
scholars  had  not  his  assistance  when  they 
required  it.  In  Callo  v.  Brouncker  it 
was  laid  down  by  Parke,  J.,  that  there 
must  be  habitual  neglect  to  warrant  a  dis- 
missal. So  in  Atkin  v.  AcioniAi),  there 
was  gross  immoral  conduct ;  and  in  Ridge- 
way  v.  the  Hungerford  Market  Company {5), 
the  misconduct  was  in  the  very  subject  of 
the  contract.  As  to  the  admission  of  there 
having  been  an  unreasonable  absence,  that 
is  no  more  than  an  admission  of  an  absence 
for  which  the  plaintiff  hwl  no  excuse. 

(1)  1  B.&C.460;a.c.  lUwJ.Rep.K.B.l«6, 
(«)  t  M.  &  W.  S95;  s.  e.  6  Uw  J.  Rap.  (r.s.) 
Etch.  14t. 

(3)  4  Car.  &  Pa;.  518. 

(4)  Ibid.  f08. 

<»)  9  Ad.  it  El.  171 ;  c.  4  Law  J.  Ren.  (n.s.} 
K.B. 157. 


Lord  Denhan,  C.J. — There  is  a  suffi* 
cient  confession  of  the  contract  declared 
upon  in  this  case,  but  the  defendant  seeks 
to  add  terms  to  it,  alleging  that  the  agree- 
ment was  subject  to  a  condition  which  had 
been  broken;  and  the  question  is,  whether 
the  defendant  had  any  right  to  dismiss  the 
plaintiff  from  his  service,  for  any  cause  al- 
leged in  the  plea.  It  is  not  there  stated, 
that  the  plaintiff  had  been  guilty  of  any 
immoral  conduct,  or  that  in  consequence 
of  his  absence  the  defendant  was  compelled 
to  hire  any  other  teacher,  or  that  the  de- 
fendant had  not  fully  performed  the  ser- 
vices which  he  had  engaged  to  do.  Neither 
is  it  alleged  that  the  duties  of  the  French 
muter  were  impeded  by  reason  of  his  ab- 
sence, or  that  any  of  ^e  scholars  could  not 
receive  their  instruction.  Though,  there- 
fore, the  plaintiff  may  have  exposed  him- 
self to  an  action  for  damages,  in  conse- 
quence of  his  not  returningat  the  appointed 
time,  there  is  nothing  stated,  which  autho- 
rized the  defendant  to  put  an  end  to  the 
contract.  There  must  be  judgment  for 
the  plaintiff. 

Patteson,  J. — In  the  course  of  the  ar- 
goment,  when  I  suggested  that  the  plea 
aid  not  confess  and  avoid  the  cause  of  ac- 
tion stated  in  the  declaration,  I  was  not 
entirely  aware  of  the  whole  of  its  contents. 
If  it  ha^  been  the  fact  Uiat  it  had  not  con- 
fessed and  avoided,  there  must  have  been 
a  repleader.  But,  on  looking  at  the  plea, 
I  think  it  does  contain  a  confession  and 
avoidance.  It  is  stated,  that  when  the  de- 
fendant retained  the  plaintiff  in  manner 
and  form  as  is  alleged  in  the  declaration, 
something  else  passed  beyond  what  is  there 
alleged.  It  is  quite  clear,  however,  that 
from  the  contract  so  stated,  there  is  nothing 
which  empowered  the  defendant  to  put  an 
end  to  it,  on  the  ground  that  the  plaintiff 
had  absented  himself.  It  is  not  provided, 
that,  upon  the  absence  of  the  plaintiff,  the 
contract  shall  become  void,  or  the  defen- 
dant shall  have  authority  to  determine  it. 
The  defendant,  however,  goes  on  to  state 
what  be  considers  a  sufficient  misconduct, 
independently  of  the  terms  of  the  contract. 
But,  when  we  examine  the  plea,  we  do  not 
find  a  sufficient  defence,  as  between  master 
and  servant,  much  less  as  between  two 
persons  standing  in  the  relation  of  theae 
parties.    No  moral  misconduct  is  alleged, 
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nor  is  !t  aTcrred  that  the  defendant  has 
sntamed  any  injury  firom  the  absence  of 
the  plaintiff.  It  appears  to  me,  that  the 
defendant  has  attempted  to  confess  and 
avoid  the  plaintiff's  cause  of  action,  but 
has  not  succeeded  in  avoiding  it. 

WuLiAMS,  J.  and  Coleiiiooe,  J.  con- 
caired. 

RuU  abtohUe* 


1 8S7      (  f  •  WIUIAM  POTTBB. 

Nov  3  M       aunv  v.  xhohas  jom es. 

*    V  THE  QOaEX  V.  WILUAH  OWEN. 

Quo  Warranto — Discontinuance  of,  under 
1  Fid.  c.  78. 1.  20. 

By  1  Fki.  e.  78.  $.  20,  all  proeeet^t 
m  quo  warranto,  tn  contequence  of  defee^e 
elections,  mkiek  are  cured  by  that  statute^ 
aire  to  be  disctmtmued  onpayment  of  cottt  :■— 
Held,  that  tke  payment  of  cogts  i*  a  condiiion 
precedent  to  the  discontinuance;  and,  there- 
joret  where  defendant*  had  not  p<^  nor 
tffered  to  pay,  the  costs  of  the  relators,  im 
wummgfcr  tke  nUes  nisi,  the  Court  made  the 
rules  absolute. 

In  Michaelmas  term  last,  rules  nut  for 
informations  in  the  nature  of  a  quo  wammto 
had  been  obtained  against  Potter,  to  shew 
1^  what  authority  he  claimed  to  be  auditor 
of  the  boroi^  of  Canuu'von  ;  and  against 
Jones  and  Owen,  to  know  by  what  autho- 
rity they  claimed  to  be  assessors  of  the 
same  borough.  The  defendants  had  been 
elected  on  the  1st  of  March  1 8S6,  and  the 
objectimi  taken  was,  that  there  was  no 
l^al  presiding  officer  at  their  election. 

Sir  W.  W,  FoUeU  and  R.  V.  Rkhards, 
now  shewed  cause. — The  1  Vict.  c.  78. 
s.  1 .  prevents  the  Court  from  making  this 
mle  absolute.  It  lias  rendered  valid  all 
dectiotu  since  December  1 885,  where  the 
title  of  the  presiding  officer  was  defective, 
aa  in  the  presentcase.  Therefore,  no  judg- 
ment of  ouster  could  be  given  against  the 
defendants.  But,  by  secticm  20,  all  pro- 
ceedings pending  in  this  court,  upon  uiy 
ground  which  is  removed  by  that  statute, 
are  to  be  discontinued  immediately  on  the 
passing  of  that  act.  The  language  of  that 
clause  is  new,  and  unlike  that  which  was 
used  by  the  legislature  in  the  similar  acts 
of  the  43  Geo.  S.  c.  84,  by  which  the  ac- 

Mbw  SsaiBs,  VII.— Q.B. 


Uons  against  clergymen  for  mm-resi^nce 
were  put  an  end  to^  and  the  5  &  6  Will.  4. 
c.  2,  by  which,  actions  against  the  printers 
of  newspapers  were  determined  (1).  In 
both  those  statutes,  power  was  given  to  the 
defendants  to  apply  to  the  Court  to  procure 
the  discontinuance  of  the  actions,  upon 
payment  of  the  costs.  In  the  present  sta- 
tute, however,  there  is  no  such  provision, 
but  the  proceedings  are  absolutely  discon- 
tinued. It  is  true,  that  they  are  to  be  dis- 
continued on  piajrment  of  costs,  and  there- 
fore the  relators  may  apply  for  their  costs, 
and  the  defendants  will  meet  diein  upon 
that  application;  hut  the  payment  of  the 
costs  is  not  a  condition  precedent  to  the 
discmtinuance  of  the  proceedings. 

[Pattisom,  J. — Do  3ron  admit  then  that 
the  defendants  must,  in  all  cases,  pay  the 

COSU?] 

Not  if  there  be  a  good  defence,  and  the 
parties  have  been  duly  elected. 

[Pattbson,  J. — Who  is  to  decide  whe- 
ther it  be  a  good  election  7  That  must  be 
settled  by  the  Court  or  the  jury.] 

That  cannot  be  any  question,  because 
the  statute  has  rendered  them  all  valid; 
They  then  contended,  from  affidavits  (which 
the  Court  held  to  be  inadmissible,)  that  Ute 
relators  were  not  entitled  to  make  the  ap- 
plicatifm.  It  was  Admitted,  tlutt  die  elec- 
tion could  not  be  supported. 

The  AHomey  Oenenl  and  Jerne,  contrik, 
were  not  called  upon  to  argue  die  point 
on  the  statute. 

Lord  Denman,  C.J.,  after  deciding  that 
the  affidavits  could  not  be  used,  and  there- 
fore that  the  title  of  the  relators  was  un- 
impeached,  continued  : — This  rule,  there- 
fore, must  be  made  absolute,  unless  there 
be  something  in  the  act  of  parliament  to 
prevent  it.  Now,  that  enacts,  that  subject 
to  the  provisions  for  discontinuing  pro- 
ceedings thereinafter  contained,  all  such 
elections  as  this,  shall  be  valid.  The  20th 
section  provides  for  the  discontinuance  of 
the  proceedings,  but  conditionally  only,  as 
I  thmk,  upon  M^rment  of  the  costs,  wUch 
has  not  been  done  here.  The  fair  course 
would  be,  for  the  relators  to  offer  to  dis- 
continue, if  the  costs  be  paid ;  but,  if  that 

(1)  Sm  alto  the  4  Sc  5  Will.  4.  e.  Qt,  which  pro- 
fidcd  for  the  snspaatiOD  of  mita  for  the  rscorery  of 

tithSB. 
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be  not  done,  and  the  defendants  do  not 
come  forward  and  pay  themj  the  relatm 
ma^  proceed ;  and  thus  there  is  a  mode  by 
which  these  proceedings  may  be  kept  alive. 
The  title  of  uie  defenduits,  therefore,  being 
defective,  and  the  defect  not  having  been 
cured  by  the  statute,  the  rule  must  be  made 
absolute. 

Pattbson,  J.  andWiLLiAus,  J.  concurred. 

CoLBRiDOE,  J. — The  argument  for  the 
defendants  is,  that  the  defect  in  their  title 
is  absolutely  and  unconditionally  cured; 
and  that  it  is  impossible  for  the  Court  to 
proceed,  the  defendants  declining  to  take 
ai^  step.  Such  a  construction  would  be 
very  m^ast  The  curing  of  the  defect  is, 
howevwt  Bnt^t  to  the  provision  for  the 
discontinuance ;  and  though  it  is  not  enacted 
in  terms,  that  the  defendant  shaU  be  at 
liberty  to  procure  a  discontinuance  upon 
payment  of  coats,  still  it  seems  to  me  that 
the  statute  roust  have  a  reasonable  inter- 
pretation, and  that  every  persMi  who  seeks 
to  avail  himself  of  the  provisim,  must 
come  in  and  pray  to  have  the  proceedinn 
discontinued,  on  payment  of  costs.  In 
this  ease,  a  small  amount  of  costs  may  have 
been  incurred  ;  but  suppose  there  had 
been  a  trial,  and  heavy  costs  incurred,  it 
would  have  been  very  bard,  if  a  defen- 
dant could  have  said, "  I  will  take  no  &rther 
steps ;  the  relator's  bands  are  tied,  and  he 
can  have  no  coata.**  Here,  as  the  defen- 
danta  have  not  cone  in  to  avail  themselvea 
of  the  prorisiona  of  the  act,  the 

RtUes  nmrt  be  abtobU*. 


Nov.  IG.  /  > 

Insolvent  Debtor — Emdence — Proof  of 
Provisional  jfssignment. 

An  assignment  by  an  insohent  debtor  to 
tke  prooitional  assignee,  under  the  1  Geo.  4. 
c.  119,  M  a  proce^mg  of  the  Court  as  soon 
it  is  ^eeaUed,  and  a  copy  thereof  sealed  with 
lAe  seal  ef  that  court,  is  made  evidenee  by  ike 
7  OoK  4.  e.  57.  «.  76. 

Ejectment  for  houses  and  lands,  at  Swan- 
1^,  in  the  Isle  of  Purbeok,  tried  before 
Littledale,  J.,  at  the  Dorsetshire  Spring 
Assizes,  1S36.  The  lessor  of  the  plaintiff 


claimed  as  devisee  of  one  W.  Sedeole,  who 
died  in  March  1821,  under  a  codicil  which 
was  disputed,  hut  which  was  found  to  be 
valid  by  the  jury.  The  defendant  claimed 
under  the  heir-at-law,  and  besides  dis- 
puting the  codicil,  proposed  to  shew,  that 
in  1822,  the  lessor  of  the  pluntiff  petitioned 
the  Insolvent  Debtors  Court,  under  the 
1  Greo.  4.  c.  lid,  and  assigned  all  his  pro^ 
perty  to  the  provisional  assignee  of  the 
Court.  For  this  purpose,  he  produced  a 
copy  of  the  provisional  assignment,  under 
the  seal  of  the  Insolvent  Debtors  Court. 
This  was  objected  to,  as  not  being  legal 
evidence  of  the  assignment.  The  learned 
Judge  received  it,  but  refused  to  nonsuit, 
reserviiw  the  point,  however,  for  the  defen- 
dant The  lessor  of  the  plaintiff  having 
recovered  a  verdict,-^ 

Bmttt  in  the  ensuing  term,  obtained  a  rule 
Nui  to  enter  a  nonsmt ;  agunst  whidi, — 
ErUt  this  day,  shewed  eanse. — The  evi- 
dence produced  by  the  defendant  was  in- 
sufficient. The  assignment  took  plaee 
under  the  1  Geo.  4.  c.  119,  which  provides 
in  section  4,  **  that  at  the  time  of  the  pri- 
soner subscribing  his  petition,  he  shall 
execute  an  assignment  to  the  provisional 
assignee  of  all  his  estate,  with  a  proviso  to 
be  void  in  the  event  of  his  petiuon  being 
dismissed."  And  section  7  provides,  "  that 
when  the  Court  shall  adjudge  any  prisoner 
entitled  to  be  discharged,  the  provisional 
assignee  shall  assign  over  the  estate  to  the. 
general  assignee;"  and  it  enacts, "  that  every 
such  aasignment  as  aforesaid,  whether  to 
the  provisional  or  <Mher  assignee,  shall  be 
entered  on  the  proceedii^  of  the  Contt, 
and  an  office  com  of  every  such  assign^* 
ment  shall  be  sutncient  evidence  thereof 
in  all  courts."  Hence,  it  appears,  that  the 
provisional  assignment  was  no  proceeding 
of  the  Court,  unless  the  prisoner  was  dis- 
chaiged,  or  at  least  until  his  case  was  adju- 
dicated upon,  but  a  mere  deed  between  the 
parties.  Now,  the  7  Geo.  4.  c  57.  s.  7<. 
enacts,  "  that  certi6ed  copiea  of  orders  and 
proceedings,  purportii^  to  be  signed  by  the 
officer  of  the  Court,  aealed  with  the  seal 
of  the  Court,  ahall  be  evidence."  To  make 
this  assignment  a  prooeedii^  of  the  Court, 
die  defeodaat  ought  to  have  shewn,  that 
the  insolvmt  afterwards  obtained  hia  di»- 
cbarge,  but  tibat  was  not  d«ie.  For  aught 
that  appears,  the  lessor  (tf  the  plaintiff  was 
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not  dischaned  under  that  act.  In  Dae  d. 
PUU^  £m»u(lX  it  waa  certainly  held, 
that  a  certified  of  the  provisional  as- 
s^nment,  under  the  1  Geo.  4.  c.  119,  was 
^M)d  evidenee  of  that  asngnment ;  but  there 
tt  was  shewn,  that  the  prisoner  bad  after- 
wwds  obtained  his  disdiarge  under  the  act. 

BuU  and  Fttxherhert,  m  support  of  the 
rule,  were  stopped. 

Lord  Dbmhan,  C.J. — We  need  not  hear 
the  other  side.  It  is  clear,  that  this  case 
£018  within  the  7  Geo.  4.  c.  £7.  s.  76.  We 
cannot  assume  that  there  is  anyUiing  left 
iMiid(aie.  The  title  of  Ellis  is  relied  on  by 
^  plaintiff,  and  miut  be  made  out.  It  ap- 
pears that  he  has  made  an  assignment  to 
the  provisional  a^knee,  under  the  1  Geo.  4. 
e.ll9.s.4.  Iliat&dbeeomeaproceeding 
of  the  Cinirt,  which  is  provided  for  by  the 
7  Geo.  4.  c  £7.  s.  76,  before  this  trial  took 
place.  We  are  not  to  intend  anything 
against  U,  but  are  bound  to  give  effect  to 
the  provision  in  the  1  Geo.  4.  c.  119.  ji.  7. 

Pattbsok,  J. — I  am  of  the  same  opinion. 
It  is  admitted,  that  the  proviBionat  assign- 
ment did  in  effect  pass  all  the  estate  out  of 
the  lessor  of  the  plaintiff,  and  that  it  can- 
not be  devested  from  the  provisional  as- 
ngnee,  until  there  has  been  an  adjudication 
v^KHi  the  peUtion.  It  is,  however,  a  mere 
qiueatioQ  of  pm>f.  A  very  ingenious  a^- 
aunt  has  hem  raised  upon  the  1  Geo.  4. 
c  119.  s.  7;  but  I  do  not  think  that  it  caa 
have  the  eflbct  contended  for.  It  never 
could  have  been  the  intention  of  the  legis- 
lature, that  the  provisional  assignmoit 
should  not  be  a  proceeding  of  the  Court 
Bntil  it  had  been  a^udicated  upon. 

Williams,  J. — ^Though  there  is  no  rea- 
am  for  saying,  that  it  was  a  6nal  or  con- 
clusive proceeding  at  the  time  when  it  was 
cxecut^  still  it  must  be  considered  as  a 
proceeding  of  the  Court. 

CoUBiD«B,  J.  concurred. 

Rule  absolute  (2). 

(1)  lCro.&HM.450;i.o.<L&wJ.IUp.(N.s.} 
Eselt.  179. 

(S)  See  hoverer  Doe  rfm.  TbnUall  Sellers, 
6  Uw  J.  Rep.  (N.a.)  K.B.  135. 


Nov   18     \  *>•  OILHAH. 

Evidence —  Varumce, 

Where  a  deelaratvm  steUee  a  charge  of 
voluntary  mute,  evidence  a  pcrawnoe 
watte  is  not  admiuible. 

Case.  The  declaration  stated,  that  the 
defendant,  on  &c.,  held  and  enjoyed  cer- 
tain premises  and  gardens  at  &c,  as  ten- 
ant thereof  to  the  plaintiff  {  and  thereupon 
it  became  the  duty  of  the  defendant  to  use 
the  said  premises  in  a  tenant'Hke  and 
proper  manner,  and  not  to  commit  any  de* 
preoation  or  waste  thereto  during  Ae  ten- 
ancy ;  and*  although  the  tenancy  conti- 
nued, yet  the  defeiKum^  not  r^amin^  his 
duty,  but  mtending  to  itgure  me  pbmtiff 
during  the  continuance  of  die  tenancy, 
wrongfully  and  unjusUy,  and  in  an  un- 
tenantable and  improper  manner,  felled, 
cut  down,  damaged,  destroyed,  rooted 
up,  and  loosened  divers  trees,  shrubs, 
and  plants,  growing  and  being  in  and 
upon  the  said  premises  and  gardens,  and 
Otherwise  used  the  said  premises  and 
gardeiut  in  so  untenantable  and  improper 
a  manner,  that  the  same  became,  and  were, 
and  still  are,  greatly  dilapidated,  and  in 
bad  and  untenantable  order  and  cmditini, 
and  greatly  deteriorated  in  value. 

Pfea—Not  guilty. 

At  the  trial,  'before  Gaselee,  J.,  at  the 
Sufiblk  Spring  Assizes,  18S6,  it  appeared, 
that  the  defendant  had  occupied  the  pre- 
mises in  question  as  tenant  from  year  to 
year  under  the  plaintiff ;  and  it  was  esta- 
blished, that  the  damage  of  whidi  the  plain- 
tiff complained,  crastituted  properly  per- 
missive and  not  voluntary  waste.  It  was 
contended  for  the  defendant,  that  she  could 
not  be  liable  in  respect  of  permissive  waste, 
being  only  a  tenant  from  year  to  year;  but 
even  if  she  could,  yet  that  this  declaration 
was  not  framed  to  meet  such  a  charge.  The 
learned  Judge  directed  a  verdict  to  be  en- 
tered for  the  plaindflT,  damages  10/.,  but 
gave  the  defendant  leave  to  enter  a  verdict 
for  her.   In  the  ensuing  term — 

Kelly  obtained  a  rule  nui  accordingly ; 
against  which,  cause  was  now  shewn  by— 

Storks,  Serj. — A  tenant  from  year  to 
year  is  liable  for  permissive  waste.  The 
contrary  has  been  certainly  alleged,  but 
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when  the  uithoritiea  are  e»aimned,  it  wQl 
be  found  that  they  do  not  support  diat  po- 
sition. No  doubt  a  tenant  at  will  ii  not 
liable  for  permissive  waste,  because  his 
tenure  is  too  short  to  warrant  him  in  lay- 
ing out  money  on  the  premises,  but  that 
reason  does  not  apply  where  ^ere  is  a 
tenancy  from  year  to  year. — Upon  this 
point,  which  was  not  decided  in  the  case, 
the  learned  Seijeant  cited  LUt.  s.  67,  and 
Coke's  Comm.;  Covaaeuof  Salop y.  Cromp- 
toR(l),  6ib«m  v.  WeiUii),  Hernev.  Ben- 
&Hv(S),  Jonet  V.  Hia{^),  HortefaU  v.  Ufa- 

tker{5),  Ferguton  v.   (6),  and  the 

statutes  of  Harlbridge,  £2  Hen.  3.  e.  SS, 
and  Gloucester,  6  Edw.  1.  c.  5. 
[Pattbson,  J.  referred  to  Torrumo  v. 

It  is  also  contended  that,  under  the  de- 
daration,  as  framed,  this  charge  of  per- 
missive waste  cannot  be  recovered.  It 
is  said  that  that  charges  only  voluntary 
waste.  But,  as  the  latter  includes  the 
former,  it  does  not  seem  unreasonable  to 
contend,  tha.t  under  a  charge  of  voluntary 
waste  a  plaintiff  may  recover  for  permis- 
sive waste)  as  in  an  action  on  a  policy  of 
insurance,  where  a  total  loss  is  alleged,  the 
plaintiff  may  give  evidence  of  a  partial 
loss — Gardmerv.  Croa*daU(B).  Perhaps 
also,  the  latter  part  of  the  declaration  may 
be  considered  as,  in  fiwt,  containing  an 
allegation  of  permissive  waste — Harni  v. 
ManlU{9). 

Kelly  and  5.  Andrewit  eontri,  were  stop- 
ped by — 

The  Court,  who  said,  that  it  would  cause 
a  complete  con5ision  of  things  to  hold  that 
on  a  declaration  for  voluntary  waste,  as 
this  is,  evidence  could  be  given  of  a  per- 
missive waste.  In  the  action  on  a  policy, 
there  is  only  a  question  of  degree ;  here  the 
charge  is  of  a  totally  different  kind. 

Rule  absolute  (10). 

<l)  Cro.  Elb.  m  ;  S.C.  5  Co.  IS,  b. 
<«)  1  N.  R.  f90. 

(3)  4TioBt.764. 

(4)  7  Taunt.  S9t. 
(&)  Holft  N.P.C.  7. 

(6)  S  Eap.  N.P.C.  590. 

(7)  6  Car.  tt  P.  8. 

(8)  S  Burr.  904. 

(9)  a  Term  R«p.307. 

(10)  Sm  S  Wni.  Sauod.  XM,  c  ;  and  Beale  p. 
SwiJer*,  S  Bing.  N.C.  860 ;  •.  c.  6  Law  J.  R«p. 
(N.s.)C.P.ff83. 


Nov  21    y    DOBLE  tl.  CUHMIMS. 

Interpleader  Act — Sherjff", 

Where,  OH  OH  appUcoHoK  Ay  the  sheriff 
on  the  I  Will.  4.  c.  58.  t.  6,  the  claimant 
appeared,  bid  not  the  execution  creditor^  the 
Court  ordered  the  sheriff  to  mthdraie  from 
the  possession  fortkmith,  and  that  he  should 
he  discharged  from  all  proceedings  by  the 
execution  creditor,  m  respect  of  the  seimure. 

This  was  an  application  upon  an  inter- 
pleader rule,  by  the  sheriff  of  Devon,  who, 
on  the  2nd  of  August  last,  received  nJL  fa, 

Tinst  the  defendant's  goods,  at  the  suit 
the  plaintiff.  Upon  the  seisure,  one 
Jose^  Perkins  gave  notice  that  the  gooda 
so  seised  had  ^en  loi^  before  assigned 
to  him  as  a  security  for  the  repayment  of 
a  sum  of  money  advanced  to  the  defendant. 
In  the  early  part  of  this  term,  the  sheriffhad 
obtained  the  ordinary  rule  under  the  1  &  2 
Will.  4.  c.  58.  8.  6,  calling  upon  the  exe- 
cution creditor  and  the  claimant  to  appear 
and  state  their  respective  claims.  In  the 
bail  court,  Lumley  appeared  for  the  claim- 
ant, and  Carrom  for  the  sheriff,  but  no  one 
appeared  for  the  execution  creditor.  It 
was  proposed  that  the  latter  should  be 
barred,  and  that  the  sheriff  should  give  up 
possession  of  die  goods ;  but  it  was  otgeet- 
ed  at  the  rule  office,  that  the  rule  could  not 
be  drawn  up  in  this  form,  as  the  execution 
creditor  did  not  appear.  Accordingly,  an 
application  was  made  to  Littledale,  J,,  who, 
after  referring  to  the  cases  of  Donmger  v. 
Hmxmm{Y)  and  Lewis  v.  /on»  (2),  di- 
rected the  motion  to  be  made  in  the  full 
Courtt 

Lumley  now  appeared  to  shew  cause. — 
It  may  be  enough  for  the  claimant  if  the 
aheriff  is  ordered  to  withdraw  from  the 
possession  of  the  goods ;  but  the  question 
is,  as  to  the  terms  on  which  this  rule  is  to 
be  disposed  rf.  Aa  the  execution  creditor 
does  not  appear,  it  was  coiuidered  that  he 
could  not  be  barred  under  the  Gth  secti<m; 
and  in  Dont^er  v.  Hrnxman,  Littledale,  J. 
decided  accordii^ly.  But  in  Lems  v.  /imks 
the  Court  of  Exchequer,  in  a  similar  case, 
laid  it  down,  that  where  the  execution  ere* 

(1)  t  Dowl.  P.C.  4f4. 

Ct)  S  M.  &  W.  20S;  t.  e.  6  Law  J.  R«p.  (na) 
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ditor  doM  not  appear,  he  is  to  bt  barred. 
On  reference  to  the  statute,  it  will  be  seen 
that  the  Court  are  empowered  to  settle  the 
claims  of  the  parties,  and  to  make  such 
Mder  as  may  seem  fit ;  and  there  is  a  re- 
ference to  the  powers  thereinbefore  men- 
tioned. Now»  by  section  3  it  is  provided, 
that  if  the  third  party  do  not  appMt,  the 
Court  may  bar  his  daim. 

[CoLUiooB,  J.— Yon  can  hardly  treat 
the  execnUon  creditor  aa  saeh  third  party.] 

At  all  events,  the  rule  laid  down  in 
Lemis  v.  Jone*  is  the  more  convenient  one. 

Carrom,  for  the  sherifT,  referred  to  Ete- 
kigh  v.  Sahbury  (3),  where  on  such  a  rule, 
when  neither  party  appeared,  the  Court  of 
Common  Pleas  discharged  the  aheriff  from 
all  further  liability.  Unless  some  such  re- 
lief be  granted,  the  applicatioo  will  be  of 
no  avail  to  the  sheriff;  be  is  sUll  left  ex- 
posed to  an  action  at  the  suit  of  the  exe- 
cution creditor. 

The  CoDRT  ordered  that  tbe  sheriff 
^uld  withdraw  from  the  possession  of 
tbe  goods  forthwith,  and  that  he  should  be 
disraarged  from  all  proceedings  by  the 
execution  creditor,  in  respect  of  bisseiaure 
of  the  goods  claimed  by  Perkins. 


N0V.2«.  /      WILTQN  e.  CHAMBIES. 

jiUomejf — Re-admisiion — Certificate. 

Wikere  an  attorney,  having  been  admitted^ 
£»anUiiiiie*  hi*  practice,  and  qftemards  is 
re-MdmiUed  by  the  Courts  he  dhmI  fbrthmik 
take  aU  his  eertifieate,  althemf^h  he  do  not 
vraetiee  under  such  rt'odmissum*  And  if 
he  remmn  a^Ur  pick  re-admission  for  more 
than  a  year,  nrithout  a  certificate,  he  mU  be 
off  the  rollagmn,  and  cannot  recover  for  any 
ftwiiWM  done  by  him,  thoitgh  he  take  out  hts 
eertijicate  be/ore  he  actvaUy  practises. 

Where  a  client  had  given  securities  for 
business  done  by  an  attorn^  under  such  cir- 
cmmstamees,  the  Court  ordered  <Aem  to  be 
given  up  and  cancelled. 

This  was  an  application  made  on  the 
behalf  of  the  defeiulant,  to  setande,  vacate, 
and  cancel  various  warrants  of  attorney, 

(3)  3  BiDK.  N.C.  t98 ;  c.  M  £s  puts  tU 
Sbwiff  of  Cuabridga,  6  Law  J.  Rap.  (na)  C J*.  30. 


and  the  judgments  signed  and  executi<Hi8 
issued  tlwreon,  as  also  various  bills  of  ex- 
change, which  had  been  given  by  the  de- 
fendant to  the  plaintiff  at  different  tiroes, 
b^ween  the  years  1826  and  1881,  to  se- 
cure the  repayment  of  the  costs  incurred 
by  Mr.  Chunbers,  in  his  endeavours  to  set 
aside  die  commissitm  of  bankruptcy,  wbidi 
issued  against  him  in  18X5.  The  ground 
of  the  application  was  Aia; — In  1813,  Mr. 
Wilton,  who  had  been  admitted  an  attorney, 
in  1810,  first  took  out  his  certificate,  and 
continued  to  do  so  regidarly  imtil  1819; 
in  1820  he  ceased  to  practise,  and  did  not 
resume  his  practice  until  1836,  when  be 
was  discharged  underthe  Insolvent  Debtors 
Act,  and  in  that  year,  he  again  took  out 
a  certificate,  and  continued  to  do  so  regu- 
larly until  1831.  It  appeared,  however, 
that  he  was  re-admitted  an  attorney  of  this 
court  in  Trinity  term  1823.  A  rule  msi 
was  obtained  in  last  Hilary  term,  and  cause 
was  shewn  on  a  former  day  in  this  term,  by 
Erie,  for  the  plaintiff,  and  CrenmeU, 
Sheet  H.  Watson,  and  Addison,  fbr  his 
assignee  under  the  Insolvent  Debtors  Act. 
— It  is  sought  to  vacate  these  securities, 
on  the  ground,  that  the  plaintiff  was  not  at 
liber^  to  practise  as  an  attorney  during 
the  Ume  when  the  business  was  done,  in 
respect  of  which  tbe  costs  were  incurred ; 
and  it  is  contended,  that  when  Mr.  Wilton 
was  re-admitted  in  1823,  be  was  bound  to 
take  out  his  certificate,  although  he  did  not 
practise  until  1836.  It  is  submitted,  dtat 
that  is  not  the  law.  The  case  turns  on 
the  construction  of  the  37  Geo.  S.  e.  90, 
ss.  30,  31.  Tbe  former  section  imposes  a 
penalty  upon  any  person  who  practises  as 
anattorney  without  a  certificate  ;  and  the 
latter  enacts,  that  if  a  person  shall  n^leet 
to  take  out  his  certificate  in  manner  before 
directed,  for  the  space  of  one  year,  he  shall 
be  incapable  of  practising,  and  his  admis- 
sion shall  be  void,  with  a  proviso  that  the 
Courts  may  re-admit  the  attorney  on  pay- 
ment of  a  penalty.  The  2  Geo.  2.  c.  23.  re- 
quires tbe  enrolment  of  an  attorney,  before 
he  can  practise,  but  it  does  not  apply  to 
the  present  case.  The  25  Geo.  3.  c.  80, 
and  the  37  Geo.  3.  c.  90,  provide  for  the 
taking  out  of  the  certificate,  but  are  merely 
fiscal  regulations,  and,  therefore,  not  to  be 
extended  in  their  construction.  The  lan- 
guage of  both  those  statutes  contemplates 
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tke  praetithg  without  a  certificate,  and 
prolubita  it ;  but  they  nowhere  require  a 
party  to  take  out  hia  certificate  unlesi  he 
iwaetitea.  The  argument  on  the  other 
aide  is,  that,  inmiediately  on  re-admission, 
the  attnmey  must  take  out  his  certificate. 
But  he  is  not  off  the  roll  of  attomies  by 
neglecting  to  take  out  his  certificate ;  and 
when  he  obtiuna  a  rule  of  court  for  his  re* 
admittance,  he  may  sue  for  work  done  by 
him,  though  the  rule  has  not  been  entered 
at  the  Master's  office — Corenv.  Skarpe(l). 
Section  81  refers  to  section  30,  and  is  in- 
tended only  to  enforce  it — In  re  HodgMtm 
midJiois(i\aiidHodgkin»oHT.  Mayer  (S); 
and  that  clearly  applies  to  cases  of  actual 
wactice.  In  Ex  parte  Jones  (4),  Parke,  J. 
held,  that  it  was  not  necessary  for  an  at- 
torney to  be  re-admitted,  who  had  not 
taken  out  his  certificate  after  his  first  ad- 
mission, not  having  practised  in  the  inter- 
val; and  in  HiUeary  v.  Himgate(S),  Litde- 
dale,  J.  inclined  to  the  same  fnunioa.  It 
is  true,  that  Ex  parte  JVicAoJIiif  (6)  is  a  de- 
cidon  contrary  to  that  opinion,  but  it  was 
^ven  on  an  «  parte  application,  and  not 
«  a  contested  argument.  But,  the  prac- 
tice of  attomies  in  applying  to  the  Courts 
for  re-admission,  when  they  hare  neglected 
to  take  out  their  certificates,  and  submit- 
ting to  pay  the  arrears  of  duty,  and  the 
finei  which  the  Courts  impose,  will  be  re- 
lied on  by  the  other  side.  If  those  appli- 
cations hare  been  made,  ex  abmuUmU  cau- 
teldt  and  not  from  any  absolute  necessity, 
at  the  plaintiff  now  contends,  they  cannot 
aflford  any  light  as  to  the  construction  of 
thu  act  The  utmost  that  can  be  aaid  n£ 
them  is,  that  the  Courts  hare  granted  what 
was  asked — Ex  parte  Clarke  {7)t  Ex  parte 
CbUhuI  (8),  Ex  parte  RichanU(9),  Ex 
parte  Smtk  {10%  and  Ex  parte  Ctmtmg' 
A«a»(ll).   In  many  of  tiiose  cases,  it  will 

(I)  1  B.  &  Ad.  S86. 

(«)  3  Ad.&  EL  tt4;  t.a.  4  Uw  J.  Rep.  (h.i.) 
K.B.f64. 

(3>  1  N.  ai  P.  397  ;  i.  (I.  6  Uw  }.  Rep.  (ka) 

(4)  S  Dowl.  P.C.  451. 

(5)  S  DotrL  F.C.  56. 

(6)  6  Tinnt.  408 ;  s.  c  f  Hmh.  I«S. 

(7)  3  B.  &  Aid.  314;  s.  G.  1  Ch.  Rep.  lOt. 

(8)  Ibid.  315. 

(9)  1  Ch.  Rep.  101. 
riO)  Ibid.  69t. 

(II)  1  Bing.  91.  See  alao  £x  ptrte  Ham/,  1 
l^srn.  It  Rnae.  56. 


be  found  that  the  re^missioa  took  place 
tt^oD  terms  not  warranted  by  the  Slst  see* 
tion ;  and,  therefore,  the  Courts  could  not 
have  proceeded  upon  that  statute.  Again, 
if  a  party  be  ipn>  facto  off  the  roll,  by  not 
taking  out  his  certificate,  it  is  difficult  to 
understand  why  the  aj^Ucations  are  made 
by  attomies  to  be  struck  off  the  roll.  It 
is  only  in  case  the  attorney  neglects  to  take 
out  his  certificate,  that  bis  admission  be- 
comes void  I  and  if  it  is  not  required  of 
him  that  he  should  take  out  any  certificate, 
he  cannot  be  charged  with  any  neglect- 
see  Ex  parU  MaUon  (12).  Siack  v.  Wil- 
Aiiw(lS)  may  be  cited  on  the  other  side, 
but  there  the  attomey  had  been  guilty  of 
n^lect,  for  he  had  practised  in  the  Court 
of  Quarter  Sessions.  Bowler  \.  Br<imi{\At), 
evenif  rightly  decided,  which  may  be  ques- 
tionable, does  not  apply  to  the  present 
ease.  Lasdy,  the  plaintiff  relies  on  the  7 
Geo.  4.  c.  44.  s.  8,  which  autbcffixed  ^tor- 
nies  who  had  neglected  to  take  out  their 
certificates,  to  sue  for  their  fees,  if  they 
obtained  their  certificate  before  die  ]«t  ca 
October  1826.  Mr.  Wilton  did  obtain 
his  certificate  before  that  day,  and  is  ac- 
cordingly entitled  to  sue.  The  present 
"Securities  are  not  therefore  to  be  avoided. 

Tke  Attomey  General  and  Sir  W.  fV. 
FoUettt  in  support  of  the  rule,  contended, 
that  the  object  of  the  statute  was  not  merely 
fiscal,  but  that  the  l^slature  had  in  view 
the  respectabilitv  of  the  profession.  By 
requiring  a  fresh  admission,  the  Judgra 
have  a  cimtroul  over  the  conduct  of  attor- 
nies,  and  can  compel  them  to  render  an 
AGoount  of  their  lives  duriqg  the  interval 
while  they  have  been  off  the  roll.  The 
practice  of  rfrHKhuasioDf  as  it  is  hi^y 
beneficia],  muat  be  taken  as  a  judicial  ex- 
position of  the  statute,  and  not  without 
warrant  or  authority.  In  addition  to  the 
cases  cited  on  the  other  side,  where  the 
Court  have  re-admitted.  Ex  parte  Bart^ 
lett  (16),  and  Ex  parte  Watson  (16),  may 
be  referred  to;  and  Ex  parte  Nicholas, 
and  Slack  v.  Wilkini,  are  distinct  autho- 
rities for  the  defendant;  while  Prior  v. 

(It)  S  D.  &  R.  tSS  0.  1  Uw  J.  Rep.  K.B. 
60 ;  ud  see  tb*  iiot»  tbu*. 

(13)  1  Cr.&U.S5i  a.  e.  S  Uw  J.  R^i.  (HA.) 

Exch.  X3. 

(14)  f  Ad.&  EL  116. 
(15»  1  Cb.  Kep.»»7. 
(16)  Ibid.  toe. 


Digitized  by 


laCHABLMAS  TERM.  1887. 


Moore  (\7)t  and  Skirrom  t.  TaggilS), 
flliew  that  the  attorney's  right  to  sue,  only 
remains  during  the  year  after  his  neglect 
to  take  out  his  certiBcate.  As  to  the  case 
decided  by  Parke,  J.,  inthe  bail  court,  it  is 
enough  to  say  that  it  differs  from  the  pre- 
sent ;  but  it  is  contrary  to  the  former  deci- 
sion, and  cannot  be  sapported.  How  can 
the  Court  determine  whether  an  attorney 
has  actually  practised  or  not?  He  may  have 
been  holding  himself  out  for  business,  and 
not  haTe  obtained  it,  yet  surely  in  such  a 
case  he  ought  to  take  out  his  (»rti6cate. 
The  Indemnity  Act  only  applied  to  those 
attomies  who  neglect  to  take  out  the  cer- 
tificate at  the  proper  time  of  the  year,  and 
not  to  eases  whore  it  has  been  utogether 
onntted. 

Cur.  adv.  vtUt. 

And  now,  the  judgment  of  the  Court 
was  delivered  by — 

Loan  DsmAii,  C.  J. — This  is  a  motion 
to  set  aside  a  judgment,  and  other  securi* 
ties  held  by  the  {HaintiflT,  and  given  to  him 
by  the  defendant,  for  business  done  by  the 
pnintiff' for  the  defendant.  The  ground  of 
the  motion  is,  that  the  plaintiff  was  hot  in 
practice  as  an  attorney  at  the  time  this 
business  was  dime,  within  the  8 let  section 
of  the  S7  Geo.  3.  c.  90.  It  appeared,  that 
the  lAaintiff  was  admitted  upon  the  roll  of 
attomies  many  years  ago;  that  he  Uien 
took  out  his  certificate,  and  continued  to 
do  so  for  some  years ;  that  he  then  ceased 
to  take  it  out  for  three  years,  and  after 
that  time,  obtained  a  rule  for  his  re-ad- 
nissMm;  that  he  was  re-admitted  accord- 
ingly in  the  year  but  did  not  again 
practise  until  the  year  1826,  nor  in  the  in- 
terval. It  is  said,  on  the  one  hand,  that 
the  statute  only  requires  a  certificate  to  be 
taken  out  hy  the  party  when  he  is  actually 
praetisingi  and  that,  when  a  party  upon  the 
roU  takes  out  his  certiBeate,  he  is  at  onoe 
entitled  to  pracUse.  It  is  said,  on  die  other 
hand,  that  he  cannot  be  entitled  to  take  ont 
his  cM-tificate  at  any  time  after  his  admis- 
sioo  or  re-adinissicMi ;  but  in  opposition  to 
that  it  is  aigoed,  that,  beii^f  upon  the  roll, 
he  may  take  it  out  at  any  time  when  he  in- 
tends to  {wactise.  The  argument  in  support 
of  this  proposition  is  ingenious ;  and  if  the 
statute  had  been  a  new  statute,  which  had 

(17)  tHRa.d(Mir.605. 
<18)  5Hta.&Selw.>81. 


never  received  a  construction  from  the 
Courts,  we  might  be  induced  to  put  a  con- 
struction on  it  now  in  conformity  with  such 
argun^ent :  but  it  has  received  a  construc- 
tion in  several  instances,  and  from  that,  we 
think,  we  are  not  at  liberty  to  depart. 
There  are  no  express  decisions  in  the  books 
to  the  effect,  that  where  a  party  ceases  to 
take  out  his  certificate  for  more  than  a  year, 
he  must  be  re-admitted  ;  yet,  the  reason  on 
which  the  application  for  re-admission  is 
made,  fully  justifies  such  a  principle ;  and 
the  object  of  the  ^plication  is,  that  the 
Court  should  be  enaUed  to  make  m  in- 
quiry into  the  conduct  of  the  party  ^kply- 
ing  for  re-admission,  and  should  regiu^ 
the  terms  on  which  his  re-admission  may 
be  granted,  and  which  the  Court  can  have 
no  opportunity  of  doing,  unless  such  ap- 
plication is  made.     This  is  a  rule  that 
exists  for  the  benefit  of  the  public,  since 
it  enables^  the  Court  to  inquire  into  the 
conduct  of  its  officers  during  the  time  they 
have  absented  themselves  from  actually 
practising.    The  statute  is  said,  in  many 
cases,  to  be  one  of  fiscal  regulation,  and  it  is 
so,  to  some  extent,  and  for  that  reason  the 
Courts  have  refused  to  give  it  a  retrospec- 
tive effect,  and  subject  attomies,  under  its 
proviuons,  to  penalties  imposed  under 
odier  acts  of  parliament,  passed  tUio  uOmiit. 
The  question  now  depends  on  the  87  Geo. 
8.  c  90.  s.  81,  and  wtf  shall  put  our  con- 
struction on  that  section  alone,  without  re- 
ference to  the  language  of  the  section  that 
immediately  precedes  it.    The  general 
rule  being  thus  established,  the  next  ques- 
tion is,  whether  any  distinction  arises  in 
this  case,  from  the  circumstance  of  the 
plaintiflfhavingbeen  re-admitted  in  the  year 
1823,  and  not  having  resumed  practice 
until  the  year  1826.  In  Ex  parte  Joneit  it 
is  held,  that  where  an  attorney  has  been 
admitted,  but  has  never  taken  out  his  cer- 
tificate, he  is  enUtled  to  take  it  out  without 
re-aimission.  If  that  case  is  *good  autho- 
rity, it  would  certainly  be  diflScult  to  see 
the  distinction  between  the  principle  ap- 
plicable to  a  case  where  a  man  bad  been 
re-admitted,  and  that  applicable  to  the 
case  where  he  had  been  admitted.    Bot  it 
is  to  be  observed,  that  the  attention  of  the 
Judge  in  that  case  does  not  appear  to  have 
beeodrawn  to  the  case  of  £x  parte  Nicholas, 
where  the  Court  of  Common  Pleas  decided, 
that  the  admission  of  an  attorney,  who  has 
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omitted  to  take  out  a  certificate  for  one 
whole  year  after  his  admission,  is  abst^utely 
void,  and  he  must  be  re-admitted  before 
he  can  practise.  I'hat  case  was  decided 
by  the  Court,  upon  a  consideration  of  the 
Stat.  37  Geo.  3.  c.  90.  s.  31  ;  and  the  case 
o(  Ex  parte  Jones,  therefore,  is  not  so  strong 
an  authority  as  it  might  have  been.  But, 
assuming,  that  this  latter  case  is  right,  still 
we  think  that  it  does  not  govern  the  pre* 
sent  case,  as  this  Court,  in  cases  like  the 
present,  deals  with  the  circumstances  pre- 
sented to  its  attention  by  the  party,  and 
would  not  grant  a  re-adroission  if  it  knew 
that  the  partgr  applying  did  not  mean  to 
practise  for  some  years  afterwards,  for 
then  it  would  feel  that  it  would  have 
no  controul  over  the  conduct  of  its  oflBcer 
in  the  meantime.  At  the  time  of  admis- 
sion, the  clerk  who  has  served  his  articles 
is  entitled  to  be  enrolled  upon  the  roll 
of  the  Court,  upon  proof  of  such  ser- 
vice ;  and  the  Court  cannot,  at  that  time, 
impose  terms  upon  his  enrolment,  but  when 
he  applies  for  re-admiasion,  his  application 
is  to  toe  discretion  of  the  Court,  and  terms 
may  be  imposed  upon  him.  We  think  that, 
in  this  case,  the  plaintiff  is  off  the  roll  of 
•ttomtes ;  it  remains,  therefore,  only  to  be 
eon«idered>  whether  that  circumstance 
▼itiates  the  securities  whidi  he  has  obtain- 
ed for  business  done  by  him  while  he  was 
flo  off  the  roll ;  and  we  are  bowid  to  hold, 
in  order  to  give  effect  to  this  statute,  that 
he  cannot  avail  himself  of  the  judgments 
and  securities  in  his  hands.  In  this  par- 
ticular case  it  is  sworn,  that  his  disability 
was  unknown  to  his  client ;  but  we  need 
not  enter  into  the  consideration  of  that  cir- 
cumstance, as  we  think  that  that  which  is 
obtained  in  consequence  of  an  illegal  prac- 
tice, is  itself  illegal,  and  that  the  Court 
cannot  assist  in  enforcing  it.  The  rule, 
diereforej  must  be  made  absolute. 


Nov.  iB.  f 

Practice. — CajMU — Indortement, 

Where  the  writ  of  capias  is  indorsed  for  a 
larger  sum  than  is  contained  in  the  affidervit, 
it  is  irregular,  and  an  arrest  under  it  will  be 
set  aside,  according  to  the  practice  on  the 
12  Geo,  I.e.  29,  which  is  not  in  this  respect 
affected  by  theft  WUl.  4.  c.  39. 


The  defendant  was  arrested  by  the  she- 
riff of  Kent,  on  a  writ  of  capta«,  indorsed 
to  take  "bail  for  179/.  by  affidavit."  A 
bail-bond  was  given.  In  the  affidavit  to 
hold  to  bail,  the  sum  sworn  to  was  175/. 
only.  A  rule  nisi  for  setting  aside  the 
bail-bond,  and  entering  a  common  appear- 
ance, had  been  obtained,  against  which — 

The  Attorney  General  now  shewed  cause. 
■ — This  is  not  such  an  irr^ularityas  vitiates 
the  proceedings.  The  form  in  the  sche- 
dule to  the  S  Will.  4.  c.  99,  No.  4,  cer- 
tainly has.  among  the  indorsements  to  be 
made  on  the  writ,  "  Bail  for  -  -—L  by  affi- 
davit :"  but  that  is  merely  directory  ;  and 
does  not  render  the  writ  a  nullity.  It  was 
good  for  the  amount  in  the  afinoavit,  and 
it  was  the  defendant's  own  fatdt  in  giving 
the  hail-bond  for  a  greater  amount.  Be- 
sides, this  is  not  the  proper  application ; 
the  defendant  ought  to  have  prayed  to  be 
discharged. 

Humfrey,  in  support  of  the  rule. — By 
the  rule,  M  ichaelmas  term,  3  Will.  4,  No.  1 0, 
it  is  provided,  that  where  any  of  the  indorse- 
ments required  by  that  act  to  be  made  are 
omitted,  the  proceedings  shall  be  deemed 
to  be  irregular,  and  not  void. 

[Pattesom,  J. — There  is  no  omission 
here.   A  sum  is  indorsed.] 

In  Arch,  Pr.  ISS,  by  Chitty,  it  is  laid 
down,  *' by  the  IS  Geo.  1.  c.  29.  s.  S,  the 
sum  specified  in  the  affidavit  to  htdd  to 
hail  must  be  indorsed  on  the  back  of  the 
writ,  and  the  sheriff  must  take  bail  for  such 
a  sum,  and  no  more.  This  provision  was 
considered  only  directory,  and  not  to  have 
avoided  the  process,  when  the  sum  sworn 
to  was  not  indorsed  upon  it.  But  the  form 
of  the  indorsement,  as  prescribed  by  the 
2  Will.  4.  c.  39,  t^^ther  with  the  wording 
of  that  act,  shew  that  it  is  absolutely  re- 
quisite there  should  be  this  indorsement." 
Now,  it  must  have  been  intended,  that  the 
sum  contained  in  the  affidavit  was  to  be 
correctly  stated  in  the  indorsement. 

Per  Curiam, — It  is  diflScuU  to  see  that 
the  new  act  of  parliament  has  made  mj 
difference  in  this  point.  It  therefore  stanu 
upon  the  former  practice,  according  to 
which,  where  a  larger  sum  was  indorsed 
on  the  writ  than  was  contained  in  the  affi- 
davit, the  proceedings  were  irregular.  The 
rule  must  be  mode 

AhtolMte. 
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New  Poor  Law  Act — Variance  Jhm  Ex- 
aMuwIton — MandamuM — Hiring  and  Ser- 
vice. 

In  the  examination  of  a  wttnett  sent  with 
an  order  of  renuwal,  he  itated  that  he  had 
lured  the  pauperis  husband  for  a  year  in 
1813,  and  that  he  served  during  tfiot  year. 
The  appellants,  in  their  notice  of  appeal,  de- 
nied At  hiring  and  service,  as  alleged  in  the 
exammttion.  At  the  sessions,  the  nntness 
Uatedthat  this  oceurredin  1810,  whereupon, 
the Sesstons  fiuuhed  the  order: — The  CoUrt 
refined  a  mandamiu  to  hear  the  appeal,  be- 
mue  ii  kadalmufy  been  decided. 

Semblo — That  the  deoMonofthe  Sesumu 
was  right, 

[For  the  report  of  the  above  case,  lee 
7  Law  J.  Rep.  (H.t.)  M.C.  p.  3.] 


1837. 
Nov.  4. 


} 


DOB  d. 


0.  BOB. 


Ejectntent — Entitling  of  the  Declaration, 

A  declaration  ef  TrmAy  term,  1837(  mmu 
enfilM  TVttity  IniM,  1  Vtet^-^HcId  to  be  an 
erroTm 

The  declaration  was  entitled  Trinity 
term,  1  Victoria,  his  late  Majesty  having 
died  after  Trinity  term  was  concluded,  and 

R.  ¥.  Richards  moved  for  judgment 
against  the  casual  ejector.  As  there  were 
•everal  cases  in  the  like  predicament,  Lit- 
tledale,  J.  had  referred  the  point  to  the 
fiili  Court.  He  cited  Doe  v.  Roe{l)  and 
Anomgrnone  (2)  as  authorities,  that  where 
the  declaration  is  entitled  of  a  term,  which 
has  not  yet  arrived,  it  is  an  immaterial 


Per  Curiam. — It  is  unimportant:  you 
may  take  your  rule. 

Rule  granted, 

(i)  f  Dowl.  P.C.  186. 
<•)  tChiu.  Kvp.17ff. 


\  } 


BAWSOH  r.  EICKE, 


Nsw  9BBIBS,  VIL-O-B. 


Use  and  Oceupationf  where  maintainable 
— What  an  Agreement  for  a  Lease, 

By  an  agreement  between  H.  and  E,  H. 
agreed  to  execute  imto  E.  a  lease  of  all,  ^c, 
situate  at,  ^c,  to  hold  to  the  said  E.,  his 
executors  and  assigns,  for  the  term  of  seven 
years,  from  the  iUh  of  June  next,  under 
the  yearly  rent  of  1051.,  payable  half-yearly, 
the  ^st  half-yearly  payment  to  be  made  at 
the  %5th  cf  December  next;  and  it  was 
agreed  that  the  lease  should  contain  cooe* 
nants  for  payment  of rent  and  for  repair,  with 
a  proviso  far  re-entry;  ana  E,  agireed  to 
accept  such  lease  upon  such  terms,  and  to 
execute  a  counterpart;  and  he  agreed,  on  a 
eertmn  event,  to  pay  an  additional  rent. of 
I5l.  during  the  remainder  of  the  term.  H, 
agreed  to  make  certain  alterations,  and  it 
was  agreed  thtU  by  the  lease  the  rent  therein 
reserved  should  be  120/.,  but  that  by  a 
separate  deed,  H.  should  release  I5l.  a  year. 
E,  was  to  prepare  the  lease  at  his  own  eh- 
pense,  to  be  approved  of  by  the  lessor's  soU- 
citor.  It  was  also  agreed,  that  H.  might 
have  the  option  of  mating  the  lease  fourteen 
years :— If  eld,  that  this  was  an  agreement 
for  a  lease  oa^y,  and  not  a  lease.  . 

After  the  agreement  nae  executed,  H. 
mortgaged  in  fee,  and  having  become  bank' 
rupt,  the  mortgagee  gave  notice  to  E,  and 
demanded  the  payment  of  the  rent,  which 
was  refused : — Held,  theU  he  could  mointetn 
an  action  for  use  and  occupation, 

Aisompsit  for  use  and  occupation. 

Plea — Tlie  general  issue. 

At  the  trial,  before  Littledale,  J.  at  the 
last  Sussex  Assizes,  it  appeared  that  the 
defendant  took  certain  premises  at  St. 
Iieonard's,  Sussex,  from  one  B.  Homan, 
under  the  following  sgreement,  dated  tlia 
88th  of  April  1836:— 

"The  said  B.  Homan  agrees  to  make 
and  execute  unto  the  said  C.  Eicke,  a  good 
and  valid  lease  of  all  that  messuage  or  te- 
nement  and  dwelling-house,  situate  on  the 
Marina,  St.  Leonard's,  and  numbered  67,. 
together  with  all  cellars,  watercourses, 
easements,  and  appurtenances  thereunto 
belonging,  to  hold  to  the  said  C.  Eicke,  hia 
executors  and  asngna,  for  the  term  of  seven 
years,  from  the  X4th  of  June  nez^  at  and 
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under  the  yearly  rent  of  105/.,  clear  of  all 
taxes  and  assessments,  except  the  land  tax, 
payable  half-yearly,  the  first  half-yearly 
payment  to  be  made  on  the  25th  of  De- 
cember next.  And  it  is  hereby  agreed, 
that  the  said  lease  shall  contain  a  covenant 
on  the  part  of  the  said  C.  Eicke  to  pay  the 
•aid  rent,  also  to  keep  the  said  premises 
in  repair  (damages  by  fire  excepted),  also 
a  proviso  for  re-entry  on  non-payirtent  of 
the  aaid  rent  by  the  space  of  twenty*one 
daya  after  the  same  ahall  become  due,  or 
on  non-performance  of  any  of  the  cove- 
nants on  the  lessee's  part  to  be  performed ; 
and  the  said  C.  Eicke  agrees  to  accept  of 
■uch  lease  as  aforesaid,  upon  the  terms 
and  conditions  above  specified,  and  to  exe- 
cute a  counterpart  thereof;  and  the  said 
C.  Eicke  further  agrees  (when  and  so  soon 
as  the  nwssuages  or  dwelling-houses  on 
either  side  of  the  said  messuages,  hereby 
agreed  to  be  demised,  shall  become  te- 
nanted and  occupied),  to  pay  to  the  said 
B.  Homan  an  additional  yearly  rent  of  IBL 
during  the  remainder  which  shall  be  thence- 
forth then  to  come  of  the  said  term  of 
aeven  years.  And  the  said  B.  Homan 
•greet,  on  or  before  the  24th  of  June  next, 
to  make  certain  alterations  and  additions. 
And  it  is  hereby  agreed,  that  by  the  aaid 
lease  hereby  agreed  to  be  granted,  the  rent 
tlierein  reserved ^ahall  be  ISO/.;  and  that 
by  a  separate  deed  to  bear  date  the  day 
next  after  the  aaid  indenture  of  lease,  the 
said  B.  Homan  shall  release  to  the  said  C. 
Eicke,  out  of  the  aaid  annual  rent  of  120/., 
the  annual  sum  of  15/.  Witness  our  bands. 
The  said  C.  Eicke  to  prepare  lease  at  his 
own  expense,  to  be  approved  of  by  lessor's 
atdidtor. 

"  Signed,       C.  Eicke, 
B.  Homan. 

"  Witness,  William  Ediin. 
"N.B.  It  is  agreed  that  Mr.  Homan 
nay  have  the  option  of  making  the  lease 
fiiorteen  years. 

"  Signed,       C.  Eicke, 
B.  Homan. 

"Witness,  WiUiam  Edlin." 

Homsn  mort^ged  the  premisea  to  the 
plaintiff  in  fee,  in  the  following  July.  In 
1886,  he  became  bankrupt;  and  on  the 
27th  or  September  inthatyear,  the  platotiff 
gaive  the  fb&ndant  nottee  of  his  mortgage, 
and  called  apon  lun  to  pay  his  rent  to  Un. 


The  defendant  declined  doing  so,  and  diis 
action  was  brought  to  recover  the  half- 
year's  rent  due  at  Christmas,  1836.  A 
year's  rent  had  been  paid  by  the  defendant 
to  Homan.  The  document  was  signed  with 
en  agreement  stamp.  It  was  objected 
that  this  was  a  lease,  and  not  an  agree- 
ment ;  and  therefore  the  stamp  was  insuf- 
ficient, or,  if  it  were  an  agreement,  that  it 
was  not  assignable ;  that  there  was  no  pri- 
vity of  contract  between  the  plaintiff  and 
the  defendant,  and  the  action  was  not  main- 
tainable. The  learned  Judge  refused  to 
nonsuit,  but  reserved  the  point.  The 
plaintiff  having  recovered  a  vMrdict— • 

PUutt  on  a  former  day  in  tlus  terra, 
moved  accordingly,  upon  the  two  objections 
taken  at  tfte  trid.  / 

Ctir.  ode.  vult. 

And  now — 

Lord  Dbhmam,  C.J.  said — We  have  in- 
quired of  Mr.  Justice  Littledale  as  to  this 
case,  and  are  of  opinion  that  the  instrument 
in  question  was  properly  received  in  evi- 
dence. The  stamp  upon  it  was  correct,  as 
it  was  an  agreement  for  a  lease.  Then 
the  objection  raised  in  that  alternative 
cannot  avail,  because  the  landlord  had 
parted  with  his  property,  and  the  new  pro- 
prietor had  a  right  to  sue  the  actual  occu- 
pier in  use  ai^  occupation.  The  rale 
therefore  mnat  be 

Refuted. 


1887.    1     BSKXHiu  V.  am  sahvbl 

Nov.  8.   /  HDLSt,  BABT. 

Sheriff"— Evidence — Admittions  hy  Agent. 

In  an  action  agtuntt  the  $keTiff,for  takimg 
the  plaintiff^t  goodt,  an  affidavit  nude  btf 
hi*  officer  on  an  interpleader  appGemtion,  u 
admissible  in  evidence,  to  prove  both  Aif 
agency  and  hit  declarations. 

Trover  against  the  late  sheriff  of  Hamp- 
shire, for  converting  the  plaintifT's  goods. 

P^a— Payment  into  court  of  20/.,  and 
no  damages  vkra.    Issue  thereon. 

At  the  trial,  before  Tindal,  C.J.,  at  the 
last  Hampshire  Asaiies,  it  a)^»eared,  that 
the  sheriff  had  uken  possession  of  the 
goods  of  one  Wyatt,  undiBr  certain  execu- 
tion^,  when  the  pluntiff  came  fbrward  and 
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daimed  tbeproperty  ander  «  prior  bill  of 
sale.  One  Wade  pud  the  amount  of  these 
levies  and  the  sheriff  withdrew  from  the 
possession.  The  plaintiff  sued  the  sheriff 
for  taking  those  goods,  and  that  action  was 
stayed  on  an  applicatioo  under  the  Inter- 
pleader Act,  to  abide  the  event  of  an  issue 
between  the  plaintiff  and  Wade.  In  that 
issue  the  plaintiff  succeeded,  and  recover- 
ed the  goods  which  remained,  but  as  they 
were  insufBcient  to  satisfy  his  demand,  he 
continued  this  actitm  against  the  sheriff, 
ailing,  that  through  the  connivance  of  the 
sheriff's  officer,  a  great  part,  of  Wyatt's 
goods  had  been  abstracted  from  the  pre- 
mises while  he  was  in  possession.  To  con- 
nect the  sheriff's  o£5cer  with  the  defendant, 
an  affidavit  made  hy  him,  and  used  on 
behalf  of  the  sheriff  on  the  interpleader 
application,  was  offered  in  evidence  and 
objected  to,  but  was  received  by  the  learn- 
ed Jod^.  The  pluntiff  recovered  a  ver- 
dict, with  100/.  damages. 

£rle  now  moved  for  a  rule  to  set  that 
verdict  aside,  and  for  a  new  trial,  on  the 
ground  that  the  evidence  had  been  im- 
properly received.  The  affidavit  in  ques- 
tion was  similar  to  depositions  made  in 
Chancery,  on  an  application  for  an  injunc- 
tion, which  cannot  be  used  by  a  stranger 
uainst  one  of  the  parties  to  that  suit— 
^uhmrth  V,  tke  'Ctmntets  of  Pembroke 
(1),  1  PkUUppe  om  Evidemee^  p.  86G.  So, 
the  evidence  of  a  witness  cannot  after- 
wards be  used  in  a  different  suit,  as  an 
admission  by  the  party  who  called  him. 
Here,  the  present  action  is  distinct  from 
the  application  made  by  the  sheriff.  The 
affidavit  in  question  was  given  in  evidence, 
for  the  purpose  of  making  out  that  the 
officer  was  the  sherifTs  agent,  and  then 
letting  in  his  declaratiotu ;  but  the  agency 
ought  to  have  been  proved  aliumde.  He 
was  alive,  and  might  have  been  called. 

Loan  Dbnman,  C.J. — It  is  desirable, 
that  in  cases  of  this  kind,  which  are  of 
frequent  occvrrence,  there  should  be  no 
doubt.  It  seems  to  me,  that  a  statement 
of  a  party,  produced  by  another  for  his 
benefit,  is  afterwards  evidence  against  the 
party  so  producing  it.  At  6rst  sight,  the 
case  of  RuMhmoHh  v.  the  Counteu  qfPem- 

<i)  Hard.  47t. 


broke  appears — (and  it  is  the  only  case 
which  does  so  af^ar) — to  be  opposed  to 
this  doctrine;  but  the  answer  to  it  is  found 
in  the  nature  of  the  proceedings.  That  was 
a  depositi<m.  Now,  a  party  who  uses  a  de- 
position, does  not  know  beforehand  what 
is  in  it ;  he  refers  to  the  witness,  in  the 
belief  that  he  can  state  something  on  bis 
behalf:  the  actual  deposition  is  unknown 
until  it  is  produced  and  read  in  court.  The 
case  of  a  witness  examined  in  court  is 
similar.  The  party  who  calls  him  cannot 
know  what  he  will  say.  But  it  is  quite  a 
different  case  where  a  party  produces  an 
affidavit,  the  contents  of  which  he  must 
be  fully  aware  of  before  he  uses  it.  The 
principle,  therefore,  which  I  stated,  is  not 
interfered  with  by  the  case  in  Hardret. 

Pattesok,  J.— We  must  take  it,  that  the 
application  made  to  this  Court,  was  made 
by  the  defendant.  But  even  if  it  were  made 
by  his  officer,  still  they  are  identified  in 
interest.  Then,  the  sheriff  produced  this 
affidavit,  and  relied  upon  it  as  a  statement, 
authorized  by  him,  containing  certain  facts. 
It  was  produced  for  his  own  purposes,  and 
may  be  used  against  him. 
.  WiLiiAus,  J. — This  is  precisely  the  same 
thing  as  a  statement  by  the  sheriff  himself, 
and  what  be  had  said  would  of  course  be 
evidence'.  He  makes  an  application  to 
the  Court,  and  whether  that  would  be  of 
any  avail  to  him  or  not,  it  immaterial,  but 
it  was  necesury  for  him  to  have  the  state 
of  facts  ascertained.  The  officer  makes  a 
sutement  with  a  view  of  furthering  that 
application,  and  it  is  of  no  consequence 
that  it  is  on  oath.  If  available  as  a  state- 
ment, it  is  equally  so  as  an  affidavit.  In 
effect,  it  was  a  statement  by  the  aheriff 
used  by  him. 

CoLBRiDOE,  J. — There  is  no  difficulty 
in  regard  to  the  principle  on  which  this  case 
depends.  The  only  doubt  arises  on  the 
case  in  Hardret.  But  the  facts  of  the  two 
cases  sre  different.  The  sheriff  makes  an 
application  to  the  Court,  and  uses  the  state- 
ment of  his  officer.  He  mast  be  taken  to 
have  known  what  was  ctmtained  in  it.  It 
is  afterwards  produced  against  htm.  It 
was  then  open  to  the  remark,  that  it  had 
been  made  for  a  particular  purpose ;  but 
still  it  is  evidence.  What  is  the  case  of  a 
deposition  7  It  is  the  testimony  of  a  wit- 
nesa  in  a  court  of  hiw.  Can  it  m  said,  that 
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by  calling  a  «itbeu  in  a  court  of  law,  a 
man  makes  all  his  declarations  evidence, 
as  his  admissions  against  himself?  Cer- 
tainly not.  So  it  is  in  a  court  of  equity, 
where  the  witness  is  examined  by  a  pubh'c 
oflBcer.  It  can  never  be  said,  that,  because 
a  party  afterwards  uses  the  depositions  so 
made,  he  is  to  be  bound  by  the  admissions 
of  the  witness.  One,  therefore,  is  the  case 
of  a  witness  sworn  to  give  testimony;  the 
other,  is  the  production  of  a  statement  by 
a  party  for  his  own  benefit. 

The  CoDRT  took  time  to  consider  whe- 
ther a  rule  should  be  granted,  on  the  ground 
that  the  verdict  was  against  the  evidence; 
and,  ultimately— 

Rule  refiued. 


1887.     >  THB  QtlEBH   P.  THE  IKHABI- 
Nov.  8.    5    TANTS  OF  CHOaCH  KHOWLE. 

Poor  Law — Notice  of  Appeal — Evidence 
— Order  of  Removal  quashed. 

It  mas  found,  in  a  case  stated  by  the  Ses- 
tionSf  that  a  notice  of  appeal  had  been  giten, 
ngned  by  four  churchwardens  and  four  over- 
teers,  described  a*  the  churchwardens  and 
overseas  of  the  parish  of  St.  M,  and  that 
afterwardt  a  statement  of  the  grounds  of 
appeal  was  deliver^,  ngned  by  tmo  eha-ek- 
wardens  and  two  ocerseer*  of  the  said  parish : 
—Held,  that  the  appellants  were  not  estopped 
from  shewing  that  there  were  not  more  than 
four  parish  queers,  and  that  the  Court  would 
not  presume  that  they  £4  not  estabUsh  that 
fact. 

On  an  appeal,  the  respondents,  finding  a 
supposed  defect  in  the  examination  of  the 
pauper,  without  communicating  their  motives 
to  the  Court  or  to  the  appellants,  quashed 
their  own  order,  with  the  consent  of  the  latter : 
— Held,  that  on  a  subsequent  removal  to  the 
tame  parish,  this  quashed  order  was  eonelu^ 
sive  as  to  the  settlement  up  to  f  Aot  date. 

An  examin^ion  stMea  that  the  patter 
gained  a  settlement  m  the  parish  iff  St.  Bi, 
hy  a  hiring  and  service,  but  did  not  state  as 
a  fact  that  he  resided  therein: — Held^per 
IjoxA  Denman,  C.J.,  that  this  examination 
was  sufficient. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  <n.s.)  M.C.  p.  4.] 


Nov.  22.  / 

Ptea  of  Set-off— Award,  Setting  astde. 

A  plea  of  set-off  is  not  divisible :  the  de- 
fendant by  it  alleges  a  demand  exceeding 
or  equal  to  the  plaintiff*s  claim,  and  if  he 
do  not  prove  theU,  fails  on  the  whole  uf  tke 
plea. 

If  he  prove  a  part  of  his  set-off,  that  may 
be  taken  in  reduction  of  damages* 

To  a  declaration  for  goods  sold  and  dlefi* 
vered,  work  and  labour,mimeypaid,  andanan 
account  stated,  the  defendant  pleaded  o$  to 
all,  e^Kcpt  102/.  St.  9d.,  non  assumpsit,  m 
set-off for  \00t,foi'  money  had  and  reeeieed 
to  defendant's  use,  and  on  an  aeeount  stated, 
andpayment  into  court  of  I02(,  2s.  9dt  The 
plaintiff  replied  nil  debet  to  the  set-off,  and 
damages  ultra.  The  cause  and  all  matters 
in  difference  were  referred  to  an  arbitrator, 
who  awarded  that  the  verdict  should  be 
entered  on  both  the  issues  joined  between  the 
parties,  so  far  as  the  same  applied  to  the 
several  counts  of  the  declaration,  except  the 
count  for  money  paid  for  the  plaint^,  and 
so  far  as  the  same  ajmlied  to  that  count  for 
the  defendant ;  and  he  assessed  the  plnn- 
tiffs  damages  on  the  issues  found  for  mm,  «U 
191. 6s.  Id. : — Held,  that  the  arbUralor  mu 
wrong  in  finding  the  issue  on  the  set-eff  ^ 
the  &fendant  on  the  third  cownt,  as  it  was 
pleaded  to  the  whole  declaration,  and  eouU 
not  be  divided.  But  as  such  fin^g  was  in 
favour  of  the  defendant,  the  Court  rejvsed  to 
set  aside  the  award  at  his  instance,  and  had 
no  power  to  correct  it,  so  as  to  prevent  the 
platntiff  from  paying  the  costs  of  tks  issue 
found  for  the  defendmit, 

Where  a  cause  and  all  matters  in  differ^ 
ence  are  referred  at  Nisi  Priui,  a  motion  to 
set  ande  the  award  may  be  made,  though 
fmr  days  have  elapsed  in  term  after  its  pw- 
lieation. 

The  plaintifT  declared  in  assumpsit  for 
goods  sold  and  delivered,  for  work  and 
labour,  for  money  paid,  and  on  an  account 
stated. 

P/«rs— First,  aa  to  all  except  102;.  2s. 
9d,  non  assumpsit.  Second,  a  set-off  of 
100/.  for  money  had  and  received  by  the 
plaintiff  to  the  defendant's  use,  and  on  an 
account  stated.  Third,  as  to  the  said  sum 
of  1021.  is,  9d.,  paymmt  into  court,  and 


Digitized  by 


MICHAELBUS  TERM,  1887. 


Si 


no  damages  ultra*  Hie  plaintiff  replied 
uU  debet  to  the  plea  of  let-off,  and  to  the 
last  plea  replied  damages  tiUnu  The  canse 
and  all  matters  in  difference  were  referred 
to  a  barrister,  by  an  order  of  Nisi  Prtos,  a 
verdict  havii^  Men  taken  for  the  plaiatifl^ 
damages  200^,  the  defendant  beii^  at 
liberty  to  object  to  any  chaises  in  bilb  al- 
ready paid.  The  costs  of  the  cause  were 
to  abide  the  event.  The  arbitrator,  by 
his  awardt  published  April  27,  18S7, 
awarded  that  the  yerdict  should  be  entered 
oa  both  the  issues  joined  between  the  par- 
ties, so  far  as  the  same  applied  to  the  several 
coDius  of  the  declaration,  except  the  count 
for  money  paid,  for  the  plaintiff,  and  so  &r 
as  the  same  applied  to  the  count  for  money 
paid,  for  the  defendant ;  and  he  assessed 
the  plaintiff's  damages  on  the  issues  found 
tor  him,  at  the  som  of  19/.  St.  Id.,  and 
directed  that  the  damages  Ibnnd  for  him 
by  the  jury,  should  be  reduced  to  that 
anm ;  and  he  awarded  that  neither  of  the 
parties  had  any  claim  against  the  other, 
for  or  in  respect  of  any  matters  in  differ- 
ence between  them.  The  award  was  taken 
up  by  the  plaintiff,  and  a  copy  served  upon 
the  defendant  on  the  28th.  On  the  6tfa  of 
May  following. 

The  Attorney  General  obtained  a  rule 
Kui  for  setting  aside  this  award,  on  the 
grotmd  that  it  was  uncertain  and  incon- 
sist^t;  against  which,  cause  was  shewn  in 
Trinity  term,  by — 

Cresmelt  and  Swann. — It  is  objected  to 
this  award,  that  the  finding  is  inconsistent 
and  uncertain,  but  there  is  a  preliminary 
point ; — the  defnidant  is  now  too  late  to 
object  to  the  award.  It  was  a  reference 
of  a  cause  at  Nisi  Prius,  and  the  applica- 
tion ought  to  have  been  made  within  four 
days  of  the  term  next  after  the  makinff 
of  the  award — Borromdale  v.  HUchener  ( 1  ^ 
Tkimpeon  v.  Jenning${i)^  Rawtihom  v. 
An»td(Ji\  and  Lang  v.  Suttm{4). 

[IdTTLSDALi,  J.— That  has  not  always 
been  the  practice.] 

It  is  true,  that  in  Proudiock  v.  AUenby 
(5),  where  a  cause  and  all  matters  in  dil- 
ftrence  had  be«i  referred,  Coleridge,  J. 

<t>  S  Bos.  &  Pol.  t44. 

(S>  11  Mo.  llOi  ■.  c.SLaw  J.  R>p.C.P.  80. 
(5)  6  B.  &  C.  6f9 ;  t.  0.  5  Uw  J.  Reu.  K.B. 

(4)  5  DowU  P.C.  89. 

(5)  4  Oowl.  P.C  54. 


entertained  an  application  to  set  aside  an 
award  after  the  expiration  of  that  time  | 
but  he  appears  to  have  proceeded  upm 
the  peculiar  circumstances  of  the  cue. 
But  i  f  this  be  not  an  answer,  still  the  awaril 
itself  is  good.  It  is  said,  that  as  the  arbi* 
trator  has  awarded  a  verdict  for  the  defen- 
dant as  to  one  count,  he  must  have  found 
that  there  was  a  set-off  in  respect  of  that 
count,  and  consequently  the  award  is  im- 
perfect, in  not  finding  what  was  due  to  the 
defendant  on  the  set-off.  If  he  meant  that 
there  was  no  set-off  at  all,  then  he  ought 
not  to  have  excepted  the  count  for  money 
paid,  and  directed  that  the  verdict  should 
be  entered  for  the  defendant,  on  the  issues 
applicable  to  the  .count  for  money  paid. 
But  the  award  is  sufficiently  intelligible, 
to  enable  the  Court  to  give  effect  to  it. 
The  meaninir,  unquestionably,  is  a  general 
finding  for  Uie  plaintifl^  the  arbitrator  hav- 
ing excepted  the  count  for  money  paid,  in 
oraer  that  the  defendant  might  obtain  his 
costs  on  that  count.  The  pleas,  though 
pleaded  to  the  whole  declaration,  laise 
separate  issues  on  each  count.  If,  there- 
fore, the  plea  of  the  general  issue  to  the 
count  for  money  paid,  be  found  against 
the  plaintiff,  that  count  is  disposed  of ;  and 
it  cannot  be  necessary  to  consider  the  plea 
of  set-off  as  pleaded  thereto.  If  pleaded 
separately,  the  plaintiff  might  have  entered 
a  nolle  prosequi  to  that  count.  That  is  the 
effect  of  the  award.  It  was  urged,  that 
there  was  no  findiiw  of  any  amount  of  the 
set-off  due  to  the  ctefendaot ;  but  it  must 
be  taken,  that  either  there  was  no  set-off| 
or  else  that  it  has  been  allowed  in  the  ba* 
bnce  found  for  the  plaintiff. 

The  Attorney  General  and  Peacock,  con- 
tra.— As  to  the  preliminary  objection,  it 
cannot  be  supported. 

[LoBD  Dehman,  C.J. — This  is  a  refer- 
ence of  all  matters  in  difference.  The  ap- 
plication is  in  time.] 

Certainly  ;  and  in  Hayward  v.  PAti^pt 
(6)  that  distinction  was  taken. 

[LiTTLEnALX,  J.— I  have  great  doubt 
whether  there  is  any  such  restriction  in  the 
case  where  a  cause  only  is  referred,  because 
a  party  may  not  know  of  the  award  within 
the  time.] 

(6)  1  N«T.  &  P.  t88  ;  c  6  Uw  J.  Rap. 
(H.S.)  K.B.  tia   8m  abo  Mortin  «.  Bom,  4  Ad. 

&El.9rs. 


Digitized  by 


COURT  OF  QUEEN'S  BENCH: 


TheQ  the  award  is  bad  and  inconsistent  i 
the  arbitrator  has  found  for  the  defendant 
on  both  issues  raised  on  the  count  for 
mmey  paid, —  therefore)  he  has  found 
that  Uwre  was  a  set-off :  but  it  does  not 
appear  that  the  defendant  has  had  any  be- 
nefit from  that  finding*  Then^  on  the  other 
counts,  the  arbitrator  finds  that  there  was 
no  set-off,  and  that  the  plaintiff  was  not 
indebted  to  the  defendant.  The  two  find- 
ings are  incongruous.  But  this  uncertainty 
is  important,  because  the  costs  are  to  abide 
the  event ;  and  it  is  impossible  to  say  how 
that  event  has  been  determined,  nor  how 
the  Master  can  tell  what  witnesses  to  allow 
to  the  parties. 

[Lord  Demman,  C.J^ — I  do  not  see  how 
that  difficulty  is  to  be  got  over.] 

In  Couam  t.  Pamom{7)t  there  is  a 
mode  pointed  out  accordkig  to  which  the 
award  should  have  been  firamed.  In  re 
Ryder  and  FUher  (8),  was  referred  to. 

Cur.  adv.  vuU, 

The  judgment  of  the  Court  was  deliver- 
ed by — 

Loan  DaNHAN,  C. J. — [After  stating  the 
pleadings  and  the  award,  he  continued] — 
A  rule  nisi  has  been  obtained  to  set  aside 
this  award,  on  the  ground,  tliat  the  issue 
on  the  plea  of  set-off  is  not  divisible ;  and 
we  are  of  opinion  it  is  not.  The  defen- 
dant by  that  plea,  admits  something  to  be 
due  im  each  count  of  the  declaration,  and 
undertakes  to  prove  a  demand  exceeding 
the  aggregate  amount  of  the  snma  so  due. 
The  issue  under  nil  debet  is  not,  whether 
that  sum  is  due  to  the  pluntiff^  but  whe- 
ther a  sum  is  due  from  him  exceeding 
or  equal  to  the  aggregate  amount  of  his 
demand ;  and  unless  such  a  sum  be  due, 
the  plea  would  be  no  bar  to  the  action, 
although  the  evidence  might  reduce  the 
damages.  The  arbitrator  has  evidently 
so  treated  the  issue;  for  although  by  the 
verdict  on  the  count  for  money  paid,  he 
finds  some  set-off  was  proved,  yet,  by  the 
rest  of  the  verdict,  he  finds  it  does  not 
equal  the  aggregate  demands  of  the  f^ain- 
tiff  on  the  ouer  counts ;  and  in  this  be  is 

(7)  t  Cr.  M.  &  R.  547;  i.  c.  5  Ltw  J.  Rap. 
(ns.)  Eieb.  49.  8m  also  Ptoberl  *.  Pldllipa.  f 
Het.at  Wsb.40;  s.s.6  Uw  J.  Bap.  (R.8.)  Esch. 
la 

(8)  S  Biag.  N.C.  874. 


quite  right,  otherwise,  if  the  plea  were 
to  be  held  divisible,  as  applicaue  to  eadi 
count  separately,  this  absurdity  would 
follow,  that  the  demand  of  the  plaintiff  on 
each  count  takm  by  itsdf^  might  be  leas 
dian  the  set-off,  so  tliat  the  defeiMant  would 
be  entitled  to  a  verdict  on  the  whole 
of  that  plea  taken  distributively,  yet  the 
aggregate  amount  of  the  plaintiff's  demand 
might  far  exceed  the  set-off,  and  so  the 
set-off  would  be  no  bar  to  the  action.  For 
these  reasons,  we  are  of  opinion,  that  as 
the  set-offis  applied  to  the  whole,  the  issue 
on  it  is  a  single  one,  and  that  the  plaintiff 
is  entitled  to  a  verdict,  unless  the  defen- 
dant prove  a  setH>ff  exceeding  or  equallii^ 
the  whole  of  the  plaintiff's  ^gregate  de- 
mand, without  regard  to  the  particular 
amount  under  each  count,  or  to  any  other 
issue  on  the  record  applying  only  to  the 
particular  count.   And  thia  view  of  the 

5[ttestion  will  not  prevent  the  defendant 
Irom  availing  himself  of  any  other  defence 
stated  on  the  record,  such  as  payment  or 
the  Statute  of  Limitations,  by  which  he 
would  be  able  so  to  reduce  the  plaintiff's 
aggregate  demand,  as  that  the  set-off  may 
cover  the  remainder ;  for,  to  that  extent, 
the  plea  of  set-off  is  divisible ;  or  rather  it 
must  be  found  wholly  for  the  defendant, 
and  not  partly  for  him,  and  partly  for  the 

Jilaintiff :  and  there  is  no  absurdity  in  this, 
or  as  the  precise  sums,  both  in  the  decla- 
ration and  in  the  plea,  are  immaterial,  it 
signifies  not  whether  the  plaintiff's  demand 
be  reduced  by  fiulnre  of  proof,  or  Iqr  the 
establuhii^  of  one  or  more  of  tht  other 
pleas  on  the  record,  indepradent  of  the 
plea  of  set-off.  If,  by  eidier  means,  the 
plaintiff's  demand  ultimately  established 
falls  short  of  the  defendant's  demand,  the 
issue  on  the  plea  of  set-off  ought  to  be 
found  wholly  for  the  defendant, — so  that  in 
no  case  can  the  plea  of  set-off  be  properly 
said  to  be  divitible.  But  although  we 
think  the  arbitrator  was  mistaken  in  his 
view  of  the  effect  of  the  pleadings,  yet  wt 
are  of  opinion  that  the  party  in  whose 
favour  that  mistake  has  been  lude,  that  is, 
the  defendant,  cannot  avail  himself  of  it  to 
set  aside  the  award.  We  have  no  power 
to  correct  the  award,  and  therefore,  if  the 
plaintiff  wishes  it,  this  rule  must  be  made 
absolute.  If  be  is  content  to  pay  the 
costs  of  that  issue,  so  wroi^ly  found  for 
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the  defendant,  the  rale  must  be  diichai^ed. 
The  ssnie  course  was  pursued  in  a  similar 
case  of  IVard  V.  Dean {9).  Therecordmay 
be  entMieous,  but  by  the  order  of  reference 
DO  writ  of  error  can  be  brought.  The 
merits  are  in  no  respect  affected. 

The  plaintiflf  did  not  seek  to  have  the 
award  oistaTbed,  and  the 

Rule  mmt  ditckarged. 


1837 
Nov 


THI  aUBBN  V.  THE  JDSTICXC 
OV  THI   WEST     RiniHS  01 

TomKSBiaB,  ex  parte  nm. 

TBORHTOK. 

Recogiuxancet  Estreated  —  Ses»mu  — 
CerlioTari, 

The  Sessions  cannot  order  reeognixances 
to  be  estreated  mktre  the  forfdture  accrues 
hf  OH  act  dome  oiU  of  easBtt : — there  niMl  fie 
«  scire  iacias. 

Where  the  Sesuons  made  an  order  to 
estreat  a  ree^nixance,  where  they  had  no 
fomer  so  todot  this  Court  granted  a  certio- 
rari to  rewwve  it,  that  it  might  be  quashed^ 
though  the  onfer  mm 

[For  the  report  of  the  above  caMf  we 
7  Uw  J.  B^.  (v.s.)  M.C.  p.  9.] 


]837       (  OLAHOLHE  O.  ROWNTREK  AMU 
Mav  3     i       ANOTHER,    EXECUTORS  Ol 

Executor — Assets — Depont  ofPo^. 

A  forty  deposited  a  poUcy  of  insurance 
Is  secure  a  sum  of  money  advanced,  aad  £ed 
lening  the  depoutary  one  of  1m  exwutors. 
The  latter  applied  to  the  nuunmcff  eOMpoiijr 
fsrpmfmemtt  and,  on  their  rejknng  to  pay 
mthout  a  discharge  from  the  executors, 
signed  a  receipt  in  his  character  as  executor, 
and  teemed  the  proceeds  of  the  policy: — 
Held,  that  so  far  as  the  amount  of  his  lien 
esctended,  the  money  receieedfrom  the  office 
mot  assets  m  the  hands  of  the  executors. 


(9)  3  B.  &  Ad,  tS4. 

*  Tbh  nd  Mvml  of  tlx  following  cssm  pio- 
pvlj  boloBf  to  tbo  pMoediDg  toIimw,  bat  it  bti 
fc—  iisyusrftlii  to  poMUfc  U>—  Wftm  tbo  pnssM 


Debt  on  a  judgment  for  32/.  10«.  reco- 
vered sgsinst  the  testator. 

Plea  —  Plene  administravit ;  and  issue 
thereon. 

At  the  trial,  before  Tindal.  C.J.  at  the 
Summer  Assizes  for  Newcastle,  in  1835, 
the  following  facts  were  proved.  In 
the  testator  effected  an  insurance  for  SOO^ 
on  his  life,  with  the  Leeds  and  Yorkshire 
Insurance  Company,  and  deposited  the  po* 
]icy  with  a  creditor  named  Price,  to  secure 
a  small  debt.  This  debt  the  defendant 
RowDtree  paid  off  by  his  desire,  and  re- 
ceived the  policy  as  security  for  the  sum 
he  so  psid,  and  slso  to  secure  future  ad- 
vances ;  and  the  testator  was  ultimately  in- 
debted to  him  in  the  sum  of  186/.  Clark 
was  sent  to  prison,  and  died  there  in  1834, 
having  appointed  the  defendants  his  exe- 
cutors. A  short  time  before  his  death  ha 
was  applied  to  by  Rowntree  to  execute  an 
assignment  of  the  policy,  but  refused  to 
do  so.  Upon  his  death  Rowntree  applied 
to  the  insurance  oflBce  for  the  money  in- 
sured upon  Clark's  life,  but  they  declined 
payii^,  unless  he  wouM  give  them  a  dis- 
eharge  in  hii  character  m  executor*  and 
the  m<mey  was  paid  to  the  defendanti  ai 
executors  of  Clark,  the  defendant  Rown- 
tree signing  as  Clark's  exeeutor,  undw 
protest.  He  kept  the  money  in  satis&ction 
of  his  debt,  and  to  pay  the  funeral  ex- 
penses. It  was  contended,  that  this  was 
legal  assets,  and  could  not  be  retained 
against  the  judgment  debt.  The  learned 
Judge  directed  a  verdict  for  the  plaintiff*, 
but  gave  the  defendanu  leave  to  move  to 
enter  a  nonsuit.  In  the  Michaelmas  term 
following — 

Cressmell  obtained  a  rule  mn  accord- 
ingly, against  which — 

Ale^umder  and  BUss  now  shewed  cause. 
— The  proceeds  ot  this  ptJicy  were  legal 
assets  available  in  the  hands  of  the  exeeu- 
tora  in  satislactioo  of  the  testator's  debts, 
and  therefore  the  defendants  were  bound 
to  apply  it  in  payment  of  the  plaintiff's 
debt,  which  was  a  judgment  debt.  The 
defendant  Rowntree  was  not  the  assignee 
of  the  policy ;  the  testator  had  refused  to 
give  him  the  legal  title  to  it.  He  held  it 
as  a  pledge,  and,  in  his  character  of  execu- 
tor, has  been  enabled  to  convert  it  into* 
money.  That  money  he  has  received  as 
executor,  and  ia  bound  to  apply  it  to  the 
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payment  of  ttw  testator's  debts — Hareeowt 
T.  fFrrxAam(l).  It  is  true,  that  when  an 
executor  redeems  goods  pledged  by  the 
testator  with  his  own  money,  he  is  charge- 
able with  the  surplus  only  as  assets — 2 
Williams  on  Executors^  1015  ;  but  if  he 
redeems  it  with  the  money  of  the  eHtate, 
the  chattel  is  assets  in  the  hands  of  the 
executor.  Here,  in  efTect,  the  redemption 
was  with  the  money  belonging  to  the  estate. 
In  20  Hen.  7>  this  case  is  stated  by  Fro- 
wicke,  Chief  Justice  of  the  Common  Fleas: 
**  If  this  teststor  was  bound  in  100/.  to 
pay  SO/,  by  a  certain  day,  and  die  before 
that  day,  and  the  executon  could  not  raise 
the  20/.  from  the  testator*a  goods,  in  con- 
sequence of  the  shortness  of  the  time,  if 
they  pay  the  20/.  in  salvation  of  the  lOOL 
out  of  their  own  property,  they  shall  retain 
so  much  out  of  the  testator's  goods  when 
they  come  to  their  hands."  The  defendant 
can  only  claim  to  hold  this  money  by  way 
of  retainer,  but  that  is  not  available  against 
the  plaintifTa  debt;  or  by  way  of  assign- 
ment, and  Rowntree  was  not  the  legal  as- 
signee, whatever  equitable  right  he  might 
have  had  to  it;  or,  lastly,  by  way  of  deposit 
or  pledge,  and  that  was  the  real  nature  of 
hu  interest.  But  to  that  it  is  answered, 
tha^  under  the  circumstances  of  this  case, 
when  redeemed,  it  becsme  part  of  the  tes- 
tator's estate.  Again,  the  lien  was  on  the 
policy,  not  on  the  proceeds;  and  he  lost  his 
lien  when  he  gave  up  the  possession  of  the 
policy  to  the  company — Boardmanw.  SHlt 
(2),  Jacobt  V.  Lat<mr{A),  He  received  the 
proceeds  in  hia  character  of  executor,  in 
which  name  he  signed  the  receipt.  His 
protest  cannot  alter  the  efifect  of  the  ad- 
mission contained  in  the  receipt — Qakk  v. 
Staine*  (4).  This  lien,  if  it  afford  a  defence 
to  Rowntree,  can  be  none  to  the  other  de- 
fendant; and  as  they  both  received  the  pro- 
ceeds of  the  policy,  the  co-executor  must 
be  responsible.  Even  if  the  sum  due  to 
Rowntree  be  .not  recoverable^  it  did  not 
exhaust  the  whole  of  the  insurance  money, 
and  there  is  a  portion  due  beyond  the  sum 
paid  into  court. 

CrtMSweU,  in  support  of  the  rule*  having 

(1)  Mow,  858;  ■.e.l  Lsoa.  155— HawUas aid 
JUiwaa'acue. 

(t)  1  Cimpb.  410,  n. 

(5)  5  Bing.  ISO  .  a.  9, 6  Law  J.  Rap.  CP.  «4Sk 
(4)  1  Bos.    Pnl.  t99. 


stated  that  this  last  point  was  not  made  at 
the  trial,  was  stopped  by  the  Court. 

Lord  Dehhan,  C.J. — That  disposes  of 
the  only  difficulty  in  the  ease.  It  is  clear 
that  the  policy  was  originally  deposited 
with  Price,  and  the  defendant  Rowntree 
was  requested  to  pay  him  oiT,  and  to  take 
the  policy  as  a  security  for  re-payment  of 
that  debt,  and  of  farther  advances.  He 
did  so;  and  on  the  testator's  death  goes 
to  the  ofRce  with  the  policy,  and  requires 
to  be  paid.  The  insurance  company  desire 
that  he  will  sign  the  receipt  as  executor. 
Now,  in  some  form  he  was  bound  to  give 
a  discharge  to  the  oflScCt  and  the  form 
which  wilf  alone  exonerate  them  is  in  his 
chsracter  of  executor.  The  question  is, 
whether,  when  he  has  done  so,  the  other 
creditors  are  to  take  advantage  of  that 
signature  to  deprive  him  of  his  property. 
The  word  "  retain,"  in  the  case  cited  from 
Hen.  7,  cannot  be  taken  in  the  strict  tech- 
nical sense,  but  only  to  signify  that  the  exe- 
cutor is  to  keep  the  chattel  which  he  has  re- 
deemed. Here  the  executor  has  obuined 
the  money,  to  which  he  had  a  right. 

LiTTLEDALB,  J. — The  cxecutor  has  ft 
right  to  Uiis  money,  in  payment  of  his  own 
money.  I  do  not  consider  this  in  the  light 
of  a  retainer.  £His  Lordship  here  stated 
the  facts.]  No  doubt  this  policyi  at  the 
time  of  Clark's  death,  was  legal  assets ; 
but  see  how  it  stood.  If  Rowntree,  or  any 
other  person,  had  had  any  interest  in  it, 
no  matter  whether  it  had  been  legally  as- 
signed or  not — (for  it  is  not  like  a  bill  of 
exchange,  which  must  be  indorsed),  the 
office  would  have  required  all  parties'  to 

i'oin  in  the  discharge.  Assuming  that  it 
lad  been  assigned  to  Rowntree  as  a  stranger 
to  the  estate,  and  there  had  been  no  dis- 
pute, but  the  executors  hsd  found  that  the 
debt  was  not  equal  to  the  amount  of  the 
policy,  the  creditor  would  have  gone  to 
the  office,  and  the  company  would  hava 
required  a  discharge  from  the  executor  aa 
well  as  from  the  creditor.  They  would 
have  left  the  office,  the  latter  having  hia 
money  in  his  hands,  and  the  executor  tak- 
ing the  surplus.  If  there  was  only  an 
equitable  deposit,  the  executor  could  not 
have  obtained  the  money  unless  the  credi- 
tor joined  with  him  in  the  application ;  the 
office  would  not  have  paid  we  amount  to 
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the  one  or  the  other  alone.  It  was  the 
ume  in  the  present  case.  It  is  said,  that 
the  office  having  refused  to  pay  unless  the 
defendant  signed  as  executor,  and  he  hav- 
ing done  so,  he  lias  done  something  in  point 
of  form  by  which  he  has  lost  his  right;  but 
that  cannot  deprive  faim  of  Lis  lien,  and  his 
rigfau  cannot  be  varied  by  that  act.  _  He 
signed,  indeed,  under  protest,  but 'the 
office,  notwithstanding,  thought  fit  to  pay 
him,  and  the  payment  was  nude  by  the 
office  to  the  person  properly  entitled.  It 
appears  to  me,  that  though  the  policy  may 
be  properly  considered  as  assets,  it  is  only 
for  the  surplus  after  discharging  the  de- 
fondant's  lien. 

Pattxsom,  J. — This  was  an  action  against 
two  persoos  as  executors  of  Clark,  one  of 
whom  was  his  creditor,  having  a  policy  of 
insurance  deposited  with  him,  not  for  a 
l^-gone  debt,  but  for  a  debt  then  paid  oflT, 
and  for  money  advanced  on  the  particular 
aecuriiy.  So  much  for  the  honesty  of  the 
presmt  daim.  The  defendant  bad  ad- 
vanced the  money  on  the  credit  of  this 
very  policy.  It  is  said  that  there  is  no  lien 
on  the  proceeds,  but  only  on  the  paper.  I 
cannot  understand  that  argument.  Every 
fNie  who  has  a  lien  on  a  policy  of  insurance 
has  a  lien  on  the  proceeds.  Then  it  is 
contended,  that  having  been  appointed  an 
executor  by  the  depositor,  he  is  to  lose  the 
benefit  of  his  security;  and  it  is  said,  that 
inasmuch  as  there  was  no  legal  assign- 
ment, he  could  not  receive  the  proceeds 
for  himself,  but  only  in  his  character  of 
executor.  It  is  also  urged,  that  his  claim 
does  not  justify  the  other  oceeutor.  But 
he  has  only  joined  to  enable  tbe  party 
entitled  to  get  tbe  proceeds  of  his  lien, 
and  tbe  estate  to  get  the  benefit  of  the 
surplus.  The  defendant  having  signed 
the  receipt  as  executor,  cannot  defeat 
bis  right  to  the  amount  of  the  Hen  upon 
it.  This  policy  never  was  assets  in  the 
bands  of  the  executors;  and  this  is  no 
new  doctrine,  but  it  is  consistent  with  all 
the  authorities.  The  fsllacy,  on  the  part 
of  the  [datntiff,  is  in  treating  the  word  "re- 
tain," in  the  case  referred  to,  ss  meaning 
the  retaining  by  the  executor  out  of  the 
assets ;  it  means  nothing  more  than  keep. 
It  is  clear,  if  an  executor  pay  off  the  amount 
of  the  debt,  be  is  entitled  to  keep  and 
Na«SBa»s,vn.-aB. 


retain  the  pawn  as  his  own  goods,  not  in 
the  sense  of  retaining  es  executor,  but 
because,  in  effect,  he  has  got,  as  it  were,  a 
transfer  of  the  goods :  that  would  be  the 
effect  if  no  money  were  advanced  from  the 
testator's  estate.  Here,  no  money  was  ad- 
vanced out  of  the  estate,  because  the  re- 
ceipt by  tlie  executors  was  only  a  form 
necessary  for  the  obtaining  of  the  money 
from  the.  insurance  office.  For  the  sur- 
plus, indeed,  over  the  amount  of  the  lien, 
tbe  executors  would  be  liuble. 

CoLEHiDOE,  J. — It  would  be  a  great  dis- 
grace to  our  law,  if  the  form  necessary  to 
be  gone  through  to  enable  the  party  to 
obtain  the  money,  were  to  deprive  him  of 
his  right.  The  defendant  Rowntree  was 
bound  to  sign  as  executor,  and  did  so 
under  protest.  He  could  not  obtain  the 
proceeds  unless  he  so  signed  the  receipt. 
Now,  to  what  extent  is  the  executor  liable? 
Only  for  what  the  chattel  is  worth,  after 
payment  of  the  charge  that  is  upon  it. 
Tbe  case  is  the  same  as  if  there  had  been 
two  persons,  Rowntree  the  creditor,  and 
Rowntree  the  executor,  when  there  could 
have  been  no  doubt. 

Hide  absolute. 


May^Sl.} 

Pleading — JVenr  Assignment — Conmon. 

Case  for  disturbing  the  plaintiff*s  right 
of  common  by  putting  on  cattle.  Plea,  ihat 
the  defendant  had  a  right  of  common  of  pat- 
ture  in  the  locus  in  quo.  and  put  ku  com- 
monable mttle  Ucant  and  coucbant  thereon, 
which  mre  the  cattle  in  the  declaration 
nuntioned,  B^Ueatiom,  that  all  the  cattle 
in  the  declaratum  mentioned  were  not  the  tfe- 
fertdanVs  commonoMe  cattle  levant  and  cou- 
chant : — Held,  that  under  this  replication 
the  plaintiff"  was  not  at  liberty  to  prove  that 
the  defendaiU  had  surcharg&l  hit  right  of 
conmon. 

Case.  The  plaintiff,  in  his  declaration, 
claimed  a  right  of  common  of  pasture  for 
sheep  and  alt  his  commonable  cattle  levant 
and  couchant,  on  a  common  called  Golden 
Mill  Common,  and  complained  that  the 
defendant,  on  the  1st  of  January  IBiX, 
and  oh  divers  other  days  and  times,  wrong- 
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fully  and  unjustly  pnt  divers,  to  wit,  five 
horses,  five  mares,  live  geldings,  five  cows, 
five  steers,  five  heirers,  five  calves,  and  fifiy 
sheep  upon  the  said  common,  and  there 
kept  them,  whereby  the  plaintiff,  on  those 
several  days  and  times,  was  greatly  disturb- 
ed in  the  enjoyment  of  his  said  common  of 
pasture  there. 

Pleat — First,  traversing  the  plaintiff's 
right  of  common,  and  issue  thereon; — se- 
cond, that  the  defendant  was  possessed  of 
certain  land,  and  for  sixty  years  before  the 
commencement  of  this  suit,  had  a  right  of 
common  of  pasture,  for  all  his  eonmionable 
eaule  levant  and  couchfmt,  in  and  upon 
the  said  land ;  and  the  defendant  being 
to  posaessed  and  entitled  to  the  said  right 
of  common  aforesaid,  at  the  several  times 
when,  &c.,'  put  the  said  cattle  in  the  decla- 
ration mentioned,  being  the  said  defen- 
dant's own  commonable  cattle  levant  and 
coucbant  in  and  upon  the  said  land,  to  use 
the  said  common  of  pasture,  and  kept 
them  there  for  the  aaid  space  of  time  in 
the  declaration  mentioned,  jiue  ett  eadem. 
Verification. 

Replication — That  all  the  said  cattle,  in 
the  said  declaration  mentioned,  at  the  aaid 
several  times  when,  &e.,  were  not  the  said 
defendant's  own  commonable  cattle  levant 
and  eouchant  in  and  upon  the  said  lai^ 
of  the  defendant,  modo  et  Jormd  ;  conclud- 
ing to  the  country. 

At  the  trial,  before  Patteson,  J.,  at  the 
Gy^morganshire  Summer  Assizes,  1835, 
the  plaintiff's  counsel  opened  a  case  of 
surcharge  by  the  defendant,  admitting  that 
the  defendant  had  a  right  of  common  for 
some  cattle  on  the  Iccus  in  quo.  It  was 
thereupon  contended,  on  the  part  of  the 
defendant,  that  this  question  was  not  ad- 
missible on  these  pleadings ; — that  there 
ought  to  have  been  a  new  assignment,  or 
the  plaintiff  ought  to  have  declared  on  a 
surcharge.  EHis  v.  R<nvlea{\),  as  cited  in 
Hotc.  Evid.  418.  was  referred  to;  and  the 
learned  Judge  being  of  this  opinion,  di- 
rected a  verdict  to  be  entered  for  the 
plaintiff  on  the  first  issue,  and  for  the  de- 
fendant on  the  second.  In  the  ensuing 
Michaelmas  term — 

J,  Evans  obtained  a  rule  ntit  for  a  new 
trial,  against  which,  cause  was  now  shewn 

by- 

(1)  Wilks.  638. 


E.  y.  W\X&am»  fi>r  the  defen^t.— TUe 
direction  in  this  case  was  right.  Tn  Roscoe 
on  Evidence,  it  is  said,  that  under  this  re- 
plication the  plaintiflT  will  fail,  if  it  appear 
that  some  of  the  cattle  were  the  defendant's 
commonable  cattle  levant  and  coucbant, 
for  the  number  mentioned  in  the  declara- 
tion is  immaterial — 1  SawuL  346,  e.  (n), 
ElUs  V.  Romles.  Certainly  in  the  note  to 
Metlor  V.  Spateman,  in  1  Sound.  346,  EltU 
T.  Romles  is  cited  as  an  authority  for  the 
position  that  the  nanber  mentioned  in  the 
declaration  is  not  material,  whereas  tbat 
case  does  not  decide  any  such  point.  Ne- 
vertheless the  pn^position  is  correct.  The 
gist  of  the  action  is  the  disturbance  of  tHe 
common,  and  the  patting  on  of  the  defen- 
dant's cattle  is  only  the  mode  of  creating 
the  disturbance.  If  the  real  injury,  of 
which  the  plaintiff  complains,  be,  that  the 
defendant  has  abused  his  own  right,  it 
should  be  so  set  forth  in  the  pleadings. 
If  the  plea  of  the  defendant  does  not  meet 
the  whole  of  the  grievance  complained  of^ 
the  plaintiff  ought  to  new  assign.  As  in 
trespaas,  where  the  defendant  shews  a  suf- 
ficient excuse,  but  the  plaintiff's  real  com- 
plaint is,  that  the  defendant  abused  Ms 
authority,  there  must  be  a  new  assignment. 
MonprivaU  v.  Smith  (Jt\  Lambert  t.  Hodg* 
son  (3),  1  fF.  Sound.  299,  a;  though,  where 
there  are  distinct  trespasses,  there  most 
be  a  justification  pleaded  to  each.  So, 
where  several  trespasses  are  complained 
of,  and  the  defendant  pleads  a  licence,  he 
must  prove  a  licence  for  each  trespass — 
Barnes  v.  Hunt  {4),  which  will  be  cited  on 
the  other  side.  But  it  is  not  applicable. 
Here  the  plea  is  co-extensive  with  the 
grievance.  The  defence  is,  that  the  de- 
fendant has  a  right  of  common  for  his  cattle 
on  the  locut  in  quo,  .and  the  plaintiff  tra- 
verses that  right.  The  defendant  need 
only  prove  every  material  allegation  in  his 
plea,  and  he  does  so  when  he  proves  his 
right  of  common  over  it.  Tbat  would  be 
the  case  if  there  had  been  a  general  repli- 
cation of  de  inhtr^t  »ul  thoagh,'in  the 
present  dtje,  the  words  are  not  those  of 
auch  a  replication,  the  effect  ia  the  same. 
It  is  said,  that  the  word  "  all"  ia  introducM 

(C)  SCampb.  175. 

(9)  l  Uiog.  317 ;  s.  c.  1  Uw  J.  tttp.  CPi  lk4. 
(4)  11  tiast,  4S1. 
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io  the  plea  and  in  the  Usue ;  but  that  is 
not  important,  for  in  all  issuies  of  this  nature 
it  is  implied,  and  means  no  more  than  "  the 
said  cattle  in  the  declaration  mentioned." 
The  present  traversei  indeed,  would  com- 
pel the  defendant  to  prove  that  the  cattle 
Uvant  and  couchant  were  his  onn,  aod 
such  as  he  was  entitled  to  depasture  on 
the  common — Matmeton  t.  TreetUan  (5). 
But  if  it  be  contended,  that  by  the  allega- 
tioD  that  all  the  cattle  were  not  the  de- 
iendant'a  eovinoDable  cattle,  it  is  meant 
that  «me  were  not,  there  will  still  be  an 
admission  that  some  were,  and  so  far  an 
admission  that  the  action  was  improperly 
brought.  In  Sloper  v.  AUen(,6\  where 
in  replevin  for  taking  forty  sheep,  and 
the  issue  beii^  that  they  were  not  le- 
vant and  couchant,  it  was  found  that 
twenty  were  and  twenty  were  not,  the 
judgment  was  awarded  for  the  defendant, 
because  the  issue  was  upon  all.  There, 
the  cliarge  had  been  made  distinct  and 
specific,  and  the  grievance  was  that  «  cer- 
tain Dumber  of  things  had  been  taken; 
here,  the  plaintiff  complains  generally  of 
4  disturbance  of  his  right  of  common. 

/.  Evans  and  NichoUt  in  support  of  the 
ri^e. — It  is  admitted  that  ElUs  v.  Atnvles 
has  no  application  to  this  case.  Then  the 
issue  being  that  all  the  cattle  were  the 
commonable  cattle  of  the  defendant,  he 
was  bound  to  prove  that  sudi  was  the  fact. 
The  plaiotiflT  complains  of  the  defendant 
having  surcharged  the  common,  and  it  was 
for  the  latter  to  sever  in  his  plea  the  cattle 
as  to  which  he  had  a  defence,  and  those  as. 
to  which  he  had  not.  He  has  not  done  so, 
but  has  undertaken  to  prove  a  justification 
for  all  his  cattle.  The  case  of  a  plea  of 
leave  and  licence  is  analt^ona.  There,  the 
Hcence  ii(ust  be  proved  co-extensive  with 
^  trespasses — Banui  v.  ffvnt,  Hamord 
f.  <7niirt(7). 

[liiTTiKDALB,  J. — ^Tbis  case  cannot  be 
likened  to  a  plea  of  leave  and  licence. 
Baitne*  v.  /funf  is  only  an  authority  in  that 
particular  case.] 

The  declaration  alleges  a  disturbance  on 
dhers  days  and  times,  and  the  pfaiintiff 


(5)  S  Show.  3t8. 


.  .     Holle's  Abr.  •  Trial,'  •  Verdict,'  (C),  705 ; 
ia  1  Brownl.  i71.  tlw  ssnie  ease  Is  rmorted,  sad, 
it  is  Mid,  distUMja^nSBlwasfertliapliintlC 
(7)lCM.4tPaj.MB. 


was  prepared  to  prove,  that  on  various 
days  the  defendant  had  put  on  a  greater 
number  of  cattle  than  he  was  justified  in 
doing.  Atkinsonv.  TeasdaIe{S)  shews  that 
he  might  have  done  so  under  this  declara- 
tion. But  it  is  argued,  that  to  the  present 
plea  the  plaintiff  should  have  replied  the 
surcharge :  that  is  the  effect  of  tlie  re- 
plication. Slimier  V.  ^Uen  has  not  been 
disposed  of. 

[LiTTLBDALE,  J. — That  was  an  action  of 
replevin,  in  which  there  can  be  no  new 
assignment.] 

Here  the  plaintiff,  by  his  traverse,  has 
made  the  number  of  the  cattle  material  in 
the  issue,  and  his  replication  might,  there- 
fore, have  been  demurred  to — Cotbum  v. 
Siockdale{9),  Goram  v.  Sn>eetmg{lO) ;  yet, 
as  the  defendant  has  joined  in  the  issue,  he 
was  bound  to  prove  it  to  the  extent  al- 
leged. It  may,  however,  be  contended, 
that  the  issue  -was  divisible,  and  that  part 
might  be  found  for  the  plaintiff  and  part 
for  the  defendant,  that  is,  that  so  far  as 
the  defendant's  right  of  common  justified 
the  putting  on  of  the  cattle,  he  might  be 
entitled  to  the  judgment,  but  for  the  cattle 
with  which  he'  surcharged 'the  common, 
the  plaintiff  should  recover — Kmght  v. 
JVoore  (11),  Tapley  v.  JVainwrigkt 
Phythian  v.  WUteiXS).  The  rule  Hilary 
term,  4  Will.  4, '  Trespass,'  IV.  and  V.  was 
referred  to. 

Cur.  adv.  vuU, 

The  judgment  oftbe  Court  was  in  Trinity 
term  last  delivered  by — 

LoHD  Dehuah,  C.J. — This  was  an  ac- 
tion on  the  case  for  disturbing  the  jdain- 
tifif's  right  of  common,  by  turnmg  on  cattle 
on  divers  days  and  times.  The  defendant 
pleaded  a  right  of  common  in  himself,  and 
justified  Cuming  on  the  cattle  mentioned 
m  the  declaration,  being  his  own  common- 
able cattle  levant  and  coudiant  on  his 
land,  which  are  the  same  supposed  tres- 
passes in  the  dedaration  mentioned.  The 
plaintiff  replied,  that  all  the  cattle  men- 

(8)  ff  W.  Bltck.  817. 

(9)  1  Stra.  493. 

(10)  2  Sumd.  ffOSb 

(11)  SBur.N.C.3:  ■.  o.  5  Law />  Bep.  (m.s.) 

CP.  135. 

?«)  5B.ftAd.395.         ,     ,  „     ,  V 
(IS)  1  H.  &  W.  »0;  s.  e.  5  Uw  J.  Rap.  (ma) 
Ex^.  148. 
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tioned  in  the  declaration  were  not  the  de- 
fendant's cattle  levant  and  eouchant,  modo 
et  formd.  Upon  the  plaintiff^s  opening,  it 
was  admitted  by  his  counsel,  that  on  all 
the  days  and  times  some  of  the  cattle 
turned  on  were  levant  and  eouchant,  and 
that  the  action  was  for  surcharging.  The 
learned  Judge  thought  that  the  surcharg- 
ing ought  to  have  been  newly  assigned, 
and  refused  to  receive  any  evidence  re- 
specting it,  directing  the  jury  upon  the 
admitted  facts  to  find  a  verdict  for  the 
defendant.  We  are  of  opinion,  that  he 
was  right  in  so  doing,  and  that  this  rule 
for  a  new  trial  must  be  discharged.  The 
case  of  Ellis  v.  Rmlei  was  cited  and  relied 
on  at  the  trial,  but  appears  not  to  be  in 
point.  It  is  quoted  in  a  note  of  SerJ. 
Williams  to  Mellor  v.  Spateman,  as  if  it 
were  an  authority  for  a  position  there  laid 
down,  viz.  "  that  if  a  lord  bring  trespass, 
and  the  defendant  should  'prescribe  for 
common  for  his  cattle  levant  and  eouchant, 
and  aver  that  he  put  the  cattle  mentioned 
in  the  declaration,  being  his  commonable 
cattle  levant  and  eouchant  on  his  land, 
into  the  common,  in  case  some  of  the  cattle 
were  not  levant  and  eouchant,  it  should 
seem  the  plaintiff  should  new  assign  the 
trespass,  by  saying  tliat  he  brought  his 
action  for  depasturing  the  common  with 
other  cattle,  and  not  traverse  the  levancy 
and  couchancy ;  for,  in  trespass,  it  is  suffi- 
cient for  the  defendant  to  shew  anytliii^ 
which  excuses  the  trespass,  and  the  num- 
ber mentioned  in  the  declaradon  is  not 
material :"  but  the  passage  stood  in  the 
first  edition,  without  any  authority  cited 
to  support  it,  as  an  observation  of  the  editor 
himself;  and  the  case  was  added  in  a  sub- 
sequent edition,  as  bearing  upon,  though 
not  expressly  involving  the  point.  If  the 
position  be  good  law,  it  applies  equally  to 
a  plea  in  an  action  on  the  case,  by  a  com- 
moner, in  which,  though  for  some  time 
before  the  new  rules  such  defence  would 
have  been  given  in  evidence  under  the 
plea  of  not  guilty,  formerly  it  used  to  be 
pleaded  specially. — (See  the  former  part 
of  i\ie  note.)  Now,  the  precise  number 
mention«4  in  the  declaration  being  imma- 
terial, the  defendant  was  at  liberty  to  ap- 
ply his  justification  of  right  of  common  to 
any  number  of  cattU  that  he  pleased,  and 
to  aver  that  those  cattle  were  levant  and 


couehan^  and  that  the  supposed  grienncei 
witJi  them,  were  die  grievances  alleged  in 
the  declaration.  The  plaintiff,  by  his  re- 
plication, admits  the  right  of  common  set 
up  by  the  defendant,  and  that  the  cattle  in 
the  plea  are  the  same  as  those  in  the  de- 
claration, but  traverses  that  all  the  cattle 
in  the  declaration  were  levant  and  eouchant. 
This  does  not  make  the  precise  number 
material ;  and  as  it  was  conceded,  that  on 
every  occasion  some  of  the  cattle  were 
levant  and  eouchant,  the  defendant  is  en- 
titled to  apply  his  plea  to  them,  both  by 
way  of  allegation  and  proof  at  the  trial, 
since  he  has  asserted  bjf  his  plea,  that 
those  are  the  cattle  mentioned  in  the  de- 
claration, and  that  assertion  has  not  been 
denied.  If  the  plaintiff  had  atated  in  his 
declaration,  as  he  might  have  done,  thoi^ 
he  was  not  bound  to  do,  that  the  defendant, 
being  a  commoner,  had  put  in  cattle  which 
were  not  levant  and  eouchant,  and  the  de- 
fendant had  asserted  in  his  plea  that  they 
were  levant  and  eouchant,  doubtless  he  must 
have  failed,  unless  he  could  have  proved  by 
his  evidence,  that  all  the  cattle  the  plaintiff 
proved  to  h^ve  been  put  on  the  common 
by  him,  were  levant  and  eouchant.  This 
also  shews  that  the  case  of  Barnes  t.  Hirnt 
does  not  apply,  for  there  the  licence  plead- 
ed was  wholly  iiupplicable  to  all  the  tres* 
passes  proved  on  one  particular  day.  Sodi 
would  have  been  the  state  of  things,  if  the 
replication  had  merely  traversed  that  the 
cattle  in  the  plea  mentioned,  or  the  said 
cattle,  were  levant  and  eouchant ;  but  the 
language  of  tt  is,  that  all  the  cattle  in  the 
declaration  mentioned  were  not  the  defen- 
dant's own  commonable  cattle  levant  and 
eouchant  on  his  land.  On  this  replication, 
a  question  arises,  whether  the  word  all 
alters  the  meaning  of  the  issue  tendered. 
The  replication  either  means  that  none  of 
the  cattle  mentioned  in  the  declaration 
were  levant  and  eouchant,  or  it  means  that 
some  were  and  some  were  not.  Now,  if  it 
means  the  former,  it  is  properly  taken  as 
an  issue  concluding  to  the  country,  for 
such  is  unquestionably  the  meaning  of  the 
plea ;  and  the  issue  can  only  be  properly 
taken  by  pnrsuiiw  the  meaning  of  the  plea. 
Again,  this  would  cause  no  iniwnsistency 
in  the  plaintifTs  pleadings,  because  he 
would  only  then  be  averrii^  that  defendant 
had  no  cattle  levant  and  oouefaint,  which 
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is  the  apparent  meanii^of  the  declaratiMi. 
But,  if  the  replication  have  the  latter  mean- 
ing, then  it  is  faulty  in  two  respects :  first, 
bMause  it  traverses  the  plea  in  a  sense 
manifeitly  not  intended  by  the  plea ;  and 
secondly,  as  it  asserts  that  some  of  the 
cattle  in  the  declaration  mentiimed  were 
levant  and  couchant  on  the  defendant's 
premises,  who  had  a  right  of  common ;  and 
so  shews  that  the  action  is  brought  in  re- 
spect of  cattle  for  which  it  will  not  lie,  and 
that  the  defendant  is  entitled  to  a  verdict 
pro  tanto,  and  yet  not  shewing  for  how 
much.  This  is  absurd,  and  therefore  the 
plaintiff  is  driven  to  say,  that  the  word  all 
IS  equivalent  to  a  new  assignment,  and 
amounts  to  the  same  thing  as  if  the  repli- 
cation had  averred  expressly  that  the  ac- 
tion was  brought,  not  in  respect  of  the 
cattle  levant  and  couchant,  but  in  respect 
of  others  that  were  not  levant  and  couchant. 
We  think,  that  the  word  aU  being  in  the 
replicatkm  quite  ambiguous,  must  be  taken 
more  strongly  against  the  party  pleading ; 
and  that  it  must  be  taken  that  the  traverse 
concluding  to  the  country,  takes  issue 
only  on  the  all^^tions  of  the  plea,  accord- 
ing to  the  meaning  of  that  plea;  conse- 
quently it  does  not  amount  to  a  new  as- 
signment, but  is  only  a  denial  that  any 
cattle  of  the  defendant  were  levant  and 
couchant ;  and  the  learned  Judge  was  right 
in  telling  the  jury,  that  as  it  was  admitted 
that  in  all  the  instances  some  of  the  cattle 
were  lerant  and  couchant,  the  verdict 
roast  be  for  the  defendant,  and  the  present 
role  must  be  discharged. 

RuU  d&»ehargedt 


June  10.  /      ""MKWH  «■  BROWK. 

iVocflee.—  Bml. 

To  obtain  leave  to  sign  judgment  against 
the  bail  afier  a  scire  facias,  under  rule  HU. 
t  ma.  4.  ^o.  81,  it  nwat  be  ftrooed,  that 
notice  has  been  given  to  the  bail,  or  proper 
endeavours  made  to  do  so  nitkout  effect. 

Where,  on  November  14,  a  scire  facias 
issued,  returnable  November  19,  which  mw 
1^  at  Ike  therms,  effice  on  the  14th,  and 
mgtiee  was  ghen  to  the  bail,  m  Yorkshire^  en 
tke  18tk,  who,  wkhout  kue  if  lime,  wrote 


up  to  London for  a  Judge's  order  for  render, 
and  the  defendant  was  rendered  on  the  9lst; 
the  Court  ordered  an  exoneretur  to  be  en- 
tered on  the  bail-]Mece. 

This  was  an  application  to  enter  an  ex- 
onereiwr  on  ihe  bail-piece,  the  defendant 
being  rendered.  It  appeared,  that  a  judg- 
ment having  been  signed  against  the  de- 
fendant on  the  27th  of  July  last,  he  was 
on  the  t4th  of  November  rendered  into  the 
custody  of  the  gaoler  of  the  castle  of  York, 
in  discharge  ofhis  bail,  pursuant  to  a  Judge's 
order,  dated  November  31.  On  the  Itith 
of  November,  the  bail,  who  lived  in  York- 
shire, were  served  with  a  notice,  dated 
November  14,  1836,  from  the  plaintiff's 
attorney,  of  his  having  sued  out  a  writ  of 
CO.  sa.  on  the  28th  of  October,  returnable 
on  the  9th  of  November,  and  that  the  writ 
was  left  in  the  office  of  the  sheriff  of  York- 
shire on  the  X9th  of  October,  and  was 
entered  four  clear  days  in  his  book,  and 
that  on  the  14th  of  November,  a  m.  fa* 
was  issued  against  the  bail,  on  their  recog- 
nizance, tested  November  14,  and  return- 
able the  19th,  which  was  left  at  the  sheriff's 
office  on  the  14th,  The  bail  without  loss 
of  time  wrote  up  to  London  for  a  Judge's 
order  for  leave  to  render,  which  was  ob* 
tained,  and  the  defendant  surrendered. 

In  Hilary  term  last,  a  rule  mn  having 
been  granted,  cause  was  shewn  by — 

KnowUs,  who  contended,  that  the  render 
was  too  late.  By  the  rule  Hilary,  2  Will.  4. 
No.  81,  judgment  may  be  signed  by  leave 
against  the  bait  after  eight  da^  from  the 
return  of  the  icire  facias.  Previously,  there 
was  no  necessity  to  give  any  notice  to  the 
bail,  but  two  writs,  a  ictrv  facias  and  an 
alias  scire  facias,  were  issued  out  against 
the  bail,  and  on  returns  of  nihil  by  the 
sheriff,  judgment  could  be  signed  against 
the  bail.  Now,  only  one  writ  is  required. 
The  rule  contains  nothing  about  notice  to 
the  bail.  In  Middlesex,  the  bail  may  be 
summoned,  and  it  has  been  held  sufficient, 
if  they  are  summoned  any  time  before  the 
rising  of  the  Court,  on  the  day  when  the 
scire  facias  is  returnable — Clarke  v.  Brad' 
show  (IX  and,  since  the  new  roles, -C**** 
v.Pfm(S).  IntheruleTrinity,' Wai.  4. 

(1)  1  Ei»t,  86. 

(f)  f  Dowl.  P.C.  1S3 :  ff.  9  Liw  J.  Rep.  (  n.b.) 
£seb.«94. 
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No.  3,.diere  u  an  exiwesa  r^uUtkuii  tliat- 
in  ao  action  of  debt  od  the  rec^^iaancei 
bail  are  to  bave  fourteen  days  after 
service  of  the  writ  to  render  their  prin- 
cipal. 

Btubgt  oontii. — Th9  new  rule  was  in- 
tended to  give  the  bail  an  opportunity  of 
rendering  their  principal,  and  if  it  were 
not  construed  to.  have  that  effect,  the  bail 
would  be  in  a  worse  situation  than  before. 
Previously  there  must  have  been  two  writs, 
and  fifteen  days  must  have  expired  between 
the  teste  of  the  first  and  the  return  of  the 
second  (3).  The  real  meaning  is,  that  thei 
bail  shall  have  eight  days  to  make  the. 
render  after  notice  of  the  <ctr0  facmu.  See 
Thorm.  T.  Hvickmum  (4). 

Cw^  ado,  mUt, 

The  judgment  of  the  Conrt  was  now 
delivered  by — 

LoBD  Dbwmaji,  0.  i.  —  The  quettitm 
tarnaontberuloofHihiry  term,  2  WiU.  4. 
No.  81.  Before  and  since  that  rule,  if  the 
bail  be  summoned,  which  can  only  be  in 
Middlesex,  where  the  fcir«  fatxaa  must  be 
brought,  the  defendant  must  be  rendered 
before  the  shutting  of  the  office  on  the  day 
of  the  return  of  one  jcir«  facias.  Where 
the  bail  reside  elsewhere)  the  practice  oS 
suing  out  two  writs  of  scire  facias  is  done 
away  witli,  by  the  above  rule ;  and  an  ap- 
plication to  the  Court  or  a  Judge,  after 
eight  days  from  the  return  of  one  writ,  for 
leave  to  sign  judgment,  is  substituted.  Be- 
fore such  leave  is  given,  it  must  be  proved, 
that  notice  has  been  given  to  the  bail,  or 
that  proper  endeavours  have  beep  made  tq 
do  so  without  effect.  The  object  of  that 
wktice  is  to  enable  the  bail  to  render  the 
defendant ;  and,  accordingly,  it  is  stated, 
in  a  note  to  Mr,  Jervis's  Nov  Rules,  p.  64, 
(Srd  edit.),  that  Bayley,  B.,  in  a  case  of 
Newton  v.  Flight  (5),  at  chambers,  held, 
that  where  no  notice  had  been  givjen,  a 
render  fourteen  days  after  the  return  of 
the  writ  was  in  time.  Here,  notice  was 
given  in  Yorkshire  the  day  before  the  re- 
turn of  the  writ,  but  that  notice  is  net  the 
^me  thing  as  a  summons  in  Middlesex.  It 
wotJd  have  entitled  the  plaintiff'  ta  obtain 

(3)  9Tuld'sPr.llf5,9tb«d. 

(4)  3B.ftC.llSi«.e.tUwJ.B«p.K.B.Ul. 

(5)  HS.  tSrd  of  Jobs  leSS. 


leave  to  sign  jiudgm^t.  aftei  eight  days 
from  the  return  day,  it  nothing  had  been 
done  in  the  meantime  ;  but  we  are  of  opi- 
nion,  that  those  euht  days  were  given  for 
the  very  purpose  of  enabling  bail  to  render, 
tbough  the  rule  is  not  confined  to  proceed- 
ings against  bail.  It  would  be  very  stKange 
if  it  were  otherwise,  for  then  the  bail  would- 
be  placed  in  a  worse  situation  by  the  rule 
in  question,  than  they  were  before ;  and  if 
the  plaintiff  proceeds  by  action,  they  ha^ve 
fourteen  days  from  the  service  of  the  writ 
to  render,  by  rule  S,  Trio,  term,  3  WiU.  4. 
For  these  reasons,  we  think  th^^  the  pre- 
sent nile  must  be  made  absolute. 

Bute  ahtohit». 


June  1«.  /  ^""»« 
BUb  of  EaxJumge — Uswrg* 

The  5S  Geo.  3.  c.  93.  OHUf  afpliet.  ta 
protect  bills  given  on  luuriout  coniracU^ 
nhich  come  into  the  hands  of  bon4  fide 
holders,  upon  d^anatt,  or  vhere  the  consi- 
deration passes  at  the  time  of  <A<  transfer, 
eatd  does  not  protect  a  holder  who  receive* 
them  to  secure  an  existing  debt. 

The  S^i  mU.  4.  c.  98.  s.  7.  protect^ 
kMs  given  on  usurious  consideration*,  whfck 
are  made  payabU  on  demand. 

Assumpsit  on  two  promissory  notes, 
dated  October  22,  1833,  and  January  25, 
lSS4,made  by  the  defendant  for  50^.,  pay- 
able to  one  J,  Ward,  or  order,  on  demand, 
and  indorsed  by  him  to  Broomhead,  and 
by  him  to  the  plaintiff. 

Plea — That  before  the  making  of  the 
said  promissory  notes,  it  was  corruptly 
agreed  between  the  defendant  and  the  said 
Joseph  Ward,  that  the  sum  of  452.  should 
be  advanced,  and  that  the  defendant  should 
pay  him  Si.  over  and  above  51.  per  cent., 
and  that  the  promissory  notes  should  be 
given  to  secure  the  repayment  of  the  said 
sum  of  432..  and  SL  «na  interest;  aud  it 
was  averred,  that  In  pursuance  of  the  said 
ctwrupt  agreement,  the  notes  were  given, 
the  slim  of  34i.  1<I.,  being  advanced 
by  the  said  Jos^  Ward,  for  one  note, 
and  Stik  for  tbe  other. 
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IteplicBtiaiK-Tlutt  belbre  the  myment 
of  the  notes  had  been  demanded  of  the  de- 
fendant, according' to  their  tenor  and  effect, 
the  plaintiflT  became  the  indorsee  thereof 
jrom  Broomhead,  for  valuable  consrden- 
tion,  for  money  due  to  the  plaintiff  for 
work  and  labour,  without  notice  that  they 
had  been  originally  giren  for  an  usnrioiH 
consideration,  or  on  an  usurious  contract. 

Demurrer  and  joinder. 

CrameU,  in  support  of  the  demurrer.— 
The  jMntifT  cannot  recover  in  this  case^ 
The  notes,  having  been  given  on  a  amrions 
oonsideration,  were  void  by  the  12  Ann. 
St.  t,  e.  16.  But  the  ^intiff' relies'first 
on  the  M  Geo.  8.  e.  93(1).  That,  how- 
ever, relates  to  cases  where  the  negotiaUe 
security  is  discounted,  or  given-fer  a  con- 
sideration passing  at  the  time.  Here,  it 
does  not  appear  that  there  was  any  dis- 
counting of  the  note,  or  that  any  consider- 
ation passed  when  it  was  given-  On  the 
contrary,  it  was  given  to  secure  an  existing 
debt.  Hie  plaintiff  is  not  in  any  worse 
situation  inconsequence  of  die  notes  being 
avoided,  becatise  he  had  already  advanced 
his  consideration.  Secondly,  he  reKes  on 
the  3  &  4  Will.  4.  c.  98.  s.  7.  B«t  that 
statute  is  not  spplieable  to  these  notes, 
becanse^ese  are  notes  payable  ondemand, 
'whereas  tint  w  a-  provision  nude  for.  bills 
or  boCm  payable  at  at  whhm  three  montju 
-after  date.  That  must  evidently  be 
-foed  to  instromtints  payable  within  some 
'givro  time,  and  not  where  the  time  of  pay- 
ment is  indefinite,  as  in- the  present  case. 
A  party  might  have  been  called  upon  to 
'pay  diese  notes  as  Soon  as  they  were  given. 
It  may'  also  be  donbted,  whether  that  vta- 
tme  applies  to  such  a  transaction  as  this. 
It  seems  to  have  been  intended  to  protect 
diaConnta  or  loans  of  money  on  Mils  of  ex- 
cAuige  or  prominKnry  notes,  and  not  to 
'havetoucSitid  eases  where  snch  instruments 
wete-givte  to  eeotffe  debts  already-  con- 
tracted. 

[LiTTi,t  Oaw,  J.— The  first  part  of  the 
section  relates  to  Ae'diseounting  of  bflls 
or  notes,  but  thftre  are  tht«e  distinct  pro- 
visions, and  the  second  is  against  you  on 
tfaia  point.] 


Then  Uwtly,  the  stdtnCe  3  &  G  Will.  4. 
c  31.  is  referred  to,  but  that  did  not  re- 
ceive the  royal  assent  until  1 835,  and  these 
notes  were  given  in  1833.  It  hns  not  a 
retrospective  effect,  and  therefore  cannot 
be  applicable  to  the  present  case. 

White,  Gontra,  contended,  first,  that  the 
statute  58' Geo.  S.  c.  98.  protected  these 
notes.  It  is  true,  that  the  preamble  ap- 
plies to  the  discounting  of  bills  or  notes ; 
bat  the  enacting  part  goes  farther,  and 
provides  generally  that  such  hills  shall 
-jMt  be  vmd  in  the  hands  of  an  indorsee 
■for  valuable  consideration ;  uid  Wright  v. 
Numl{9i)  may  be  referred  to  as  an  autho- 
rity for  the  extending  of  the  enactment 
■beyond  die  prennble,  where  the  knonage 
-warrants  it.  That  provision  virtually  re- 
peals the  statute  of  Anne,  so  far  as  it  makes 
such  instruments  void  ;  but,  at  all  events, 
in  this  ease,  the  plaintiff  is  an  indorsee  tor 
valuable  eansideratton.  He  has  taken  the 
notes  in  payment  of  a  debt  due  (o  him,  and 
has  given  up  his  right  of  action  against  his 
debtor.  It  may  therefore  be  fairly  urged, 
that  he  has  given  a  valuable  consideration 
for  these  notes.  Secondly,  the  statute 
3  &  4  Will.  4.  c.  93.  s.  7.  applies.  It  is 
Mid,  that  these  notes  being  payable  on 
demand,  are  not  witbhi  it.  In  uiswer,  it 
-my  be  noticed,  that  dw  second  branob  of 
that  section  is  ^qntte  general,  and  in  its 
terns,  whatever  may  have  been  the  mean- 
'ing  of  the  legislature,  protects '^1  UUs 
^given  on  a  usurious  consideration;  there- 
fore, these  notes  ranst  be  rendered  valid. 
But  it  is  clear  they  fall  within  the  descrip- 
tion in  the  first  part  of  the  section,  of  notes 
payable  within  three  months  after  date. 
Though  payable  hnmediately  on  defhand, 
they  are  not  the  less  payable  witfadn  that 
time.  Then  the  langnage  of  the  section  is 
clear,  that  no  such  bill  or  note  shall  be 
affected  by  the  statutes  of  usury.  Lastly, 
the- statute  of  5  &  6  Will.  4.  c.  61.  is  re- 
trospective, and  having  enacted  that  no 
bills  or  notes  given  on  usmions  consider- 
ation shall  be  -void^  but  shall  be  deemed  to 
have  been-  givenon  an  illegnl  considerstiea 
only,  renders  those'  notes'  avaibMe  in  tV* 
-  hoMB'  of  tl»  present  holder. 


^^jCO  Wbkfa  is  stated  felly  in  lbs  jadgmaat  of  tlM  tOB;&C.  4M ;  a.  e.  8  ZAw  J.  iUi».'K.B. 
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Crettmell  replied,  and  observed,  that  in 
regard  to  the  consideration  passing  irom 
the  plaintiff,  it  did  not  appear  on  the  re- 
plication that  Brooinbead  was  discharged 
from  his  debL 

Cur.  adv.  vuU. 

On  this  day,  the  judgment  of  the  Court 
was  delivered  by — 

Lord  Dsnman,  C.J. — [AfVer  stating  the 
pleadings,  his  Lordship  continued  thus  :] 
— Is  this  replication  good  7  and  is  the  note 
available  in  the  plaintiff's  hands,  by  virtue 
of  the  58  Geo.  2.  c.  93 1 — an  act  clearly  in- 
tended to  repeal  the  provision  of  the  12 
Anne,  c.  1 6,  which  rendered  bills  and  notes 
given  for  usurious  consideration,  void  in 
the  hands  of  a  bond  Jide  indorsee  for  valu- 
able ctmsideration,  who  bad  no  notice  of 
the  usury.  The  58  Geo.  S.  however, 
does  not  repeal  the  statute  of  Anne,  or  any 
one  of  its  provisions ;  nor,  indeed,  does  it 
make  any  reference  to  that  statute.  Does 
it  then,  by  its  direct  operation,  give  vali- 
di^  to  bills  and  notes  in  this  condition  ? 
It  recites,  that  in  the  course  of  mercantile 
transactions,  negotiable  securities  often 
pass  into  the  hands  of  parties  who  have 
discounted  the  same,  without  any  know- 
ledge of  the  original  consideration  for 
which  the  same  were  given,  and  the  avoid- 
ance of  such  (i.  e.  usurious)  securities  in 
the  hands  of  such  bmdjide  indorsees,  with- 
out notice,  is  attended  with  fgretX  hardship 
and  injustice.  It  is  diflSctut  to  say  that 
the  bond  Jide  indorsees,  protected  by  this 
preamble,  are  other  than  parties  who  have 
discounted  the  negotiable  security.  The 
enacting  part,  however,  goes  somewhat 
further :  "No  bill  of  exchange  or  promis- 
sory note  that  shall  be  drawn  or  made 
after  the  passing  of  this  act,  shall,  though 
it  may  have  been  given  for  a  usurious  con- 
siderstion,  or  upon  a  usurious  contract, 
be  void  in  the  hands  of  an  indorsee  for 
valuable  consideration,  unless  such  indorsee 
had,  at  the  time  of  discounting  or  paying 
such  valuable  consideration  for  tlie  same, 
actual  notice  that  such  bill  of  exchange  or 
promissory  note  bad  been  originally  given 
lor  «  usurious  consideration  or  upon  a 
ubuHoua  contract."  The  enactment  is  not 
that  the  secM-ity  shall  not  be  void  in  the 
nuids  of  iMi  indorsee  for  valuable  eonai- 


deration,  who  was  ignorant  of  the  wiginal 
vice,  hut  only  in  the  hands  of  some  in- 
dorsee who  had  not  actual  notice  on  the 
occasion  described  in  die  act,  t.  e.  the  oc- 
casion of  his  discounting  the  same,  or  of 
his  paying  a  valuable  consideration  for  it. 
Now,  the  bill  declared  upon  was  not  dis- 
counted, nor  was  a  valuable  consideratitHi 
paid  for  it;  the  words  of  this  statute, 
therefore,  do  not  appear  to  embrace  it.  Is 
it  then  set  up  by  the  7th  section  of  the  act 
for  renewing  the  privileges  of  the  Bank  of 
England  ?  The  provision  is,  that  "  no  bill 
of  exchange  or  promissory  note  made  pay- 
able at  or  within  three  months  after  the 
date  thereof,  or  not  having  more  tlum  three 
months  to  run,  shall,  by  reason  of  any  in- 
terest takra  thereon,  or  secured  thereby, 
or  any  agreement  to  pay  or  receive,  or 
allow  interest  in  discounting,  negotiating, 
or  transferring  the  same,  be  void"(S). 
"The  argument  was,  that  this  enactment 
applied  to  such  bills  only  as  were  drawn 
for  a  time  certain.  But  though  this  trans- 
action is  wonderfully  improvident  on  the 
defendant's  part,  as  he  may  give  St.  for 
the  loan  of  money  during  a  single  hour,  a 
bill  payable  on  demand,  and  which  may 
be  enforced  instantly,  is  undoubtedly  pay- 
able within  three  months.  We  are,  there- 
fore, not  compelled  to  consider  another 
argument  raised  by  Mr.  White  on  the  same 
clause,  whidi,  after  specifically  enacting 
as  aforesaid,  proceeds  to  say,  "  -nor  shall 
the  liability  of  any  party  to  any  hill  of  ex- 
change or  promissory  note  be  affected  by 
reason  of  any  statute  or  law  in  force  for 
the  prevention  of  usury."  These  words 
are  accnratdy  copied  in  die  printed  edi- 
tions of  the  statutes  from  the  parliament 
roll,  which  I  have  inspected;  probably, 
some  restriction  will  be  found  inevitable, 
when  they  require  to  be  applied  in  a  court 
of  justice.  Nor  is  it  necessary  to  consider 
the  effect  of  the  more  recent  act  of  parlia- 
ment, £  &  6  Will.  4.  c.  41,  the  plaintiff 
being  entitled  to  our  judgment  for  the 
reaton  above  assigned. 

J^gme^for  the  phmt^. 

(S)  By  th«  1  Vict.  c.  80,  the  like  enaMMMl  is 
ntde  for  bills  and  promimry  doIm  payaUs  it  or 
witliiD  twelv«  cslaadir  aiontbs  after  dat«. 
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1837.     \    DOE  llmt.  HpDD  V.  tOCKBR- 

June  8.  3  hore. 

Evidence — Compariton  of  Handnnriting. 

In  ejectment,  to  try  the  validity  of  a  will, 
one  of  the  attesting  witnetses  having  mom, 
that  the  tignature  to  the  mil  naa  in  kit  hand- 
writing, aUo  admitted  certain  other  atgna- 
tvrea  then  shewn  to  him  to  be  his.  A  person 
ilalled  in  the  knowledge  of  handwriting,  hav- 
ing never  seen  the  attesting  witness  write, 
nor  corresponded  with  him,  examined  these 
^ferent  signatures,  and  on  the  next  day 
iating  declared  that  he  had  by  such  examtn- 
alim  acquired  a  knowledge  oj  the  ckaracUr 
of  the  handwritingt  wot  aeked,  whether  he 
he^eed  the  atteatatiom  to  be  genuine,  but  the 
Judge  at  the  iriai  refuted  to  allow  the  quet- 
tiem  l»  be  auwered: — Held,  per  Lord  Den- 
nun,  CJ,  and  WilliaoH,  J.,  that  the  evidence 
was  intpnjperly  rejected;  per  Patteson,  J. 
and  Coleridge,  J.,  that  it  was  not  admitsibte. 

This  was  an  action  of  ejectment,  for  cer- 
tain messuages,  &c.,  situate  in  the  county 
of  Suflfolk,  in  which,  on  the  trial,  hefore 
Vanghan,  J.,  at  the  Spring  Assizes  in 
18S5,  for  that  county,  a  verdict  was  found 
fitr  the  defendant  In  the  following  term, 
a  rule  am  for  a  new  trial,  was  obtained  by 
Storks,  Serj,,  tm  the  ffround,  that  evidence 
bad  heesa  impnnierfy  rejected ;  i^ainat 
whicb,  in  Hicbadinas  term,  18S6, 
Kettu  and  Owming  shewed  cause ;  and 
iStoTM,  Serj,  and  Byles  ai^ed  in  sup- 
prat  of  the  rule. 

Cur,  adv.  vult. 

Tlie  principal  facts  and  arguments  will 
be  collected  from  the  judgments,  which, 
in  coiuequence  of  a  difference  of  opinion 
were,  in  Trinity  term  last,  cUIivered  by  the 
Judges  teriatiat. 

CoLBRiDOB,  J. — This  was  a  motion  for 
a  new  trial,  on  the  ground,  that  evidence 
had  been  improperly  rejected  by  my  Bro- 
dier  Vai^han,  uncler  the  following 
emutanoea : — The  question  in  this  cause 
was  the  chie  execution  of  a  will ;  and  die 
diree  attesting  witnesses  were  called.  It 
was  snpiKwed  that  one  of  them,  Stribling, 
was  deceived  in  swearing  to  his  own  attes- 
tation, and  that,  although  he  had  attested 
s  viD  tax  die  testator,  the  docnroent  pro- 
Maw  Saai  as,  VII.-.aB. 


duced  was  not  that  will,  but  a  forgery,  and 
that  the  attestation  was  in  truth  a  counter- 
feit. Upon  cross-examination,  two  signa- 
tures, purporting  to  be  his,  and  to  have 
been  subscribed  to  depositions  made  by 
him  in  proceedings  relating  to  the  same 
will  in  another  court,  and  also  sixteen  or 
eighteen  signatures,  apparently  his,  pasted 
on  a  sheet  of  pasteboard,  were  shewn  to 
him  ;  and  he  said  he  believed  they  were  all 
of  his  handwriting.  At  the  time  he  gave 
this  evidence,  another  witness  was  in  court, 
and,  the  cause  lasting  to  the  second  day, 
was  called.  He  had  never  seen  Stribling 
write,  nor  had  any  other  means  of  acquir- 
ing a  knowledge  of  the  character  of  his 
handwriting,  but  from  an  examination  of 
the  s^natures  so  produced :  this  he  had 
made  on  the  6rst  day,  and,  from  this,  he 
stated  that  he  thought  he  had  acquired  a 
knowledge  of  the  character  of  his  hand- 
writing ;  and  he  was  asked  whether  he 
believed  the  attestation  to  the  will  to  be 
the  handwriting  of  Stribling.  This  was 
objected  to,  and,  on  argument,  determined 
to  be  inadmissible:  and  in  my  opinion,  after 
much  consideration,  the  evidence  was  pro- 
perly rejected. 

The  rule  as  to  the  proof  of  handwriting, 
where  the  witness  has  not  seen  the  party 
write  the  document  in  question,  may  be 
stated  generally  thus : — either  the  witness 
has  seen  the  party  write  on  some  other  oc- 
casion, or  he  has  corresponded  with  him, 
and  transactions  have  taken  place  between 
them,  upon  the  faith  that  letters  purport- 
ing to  have  been  written  or  signed  by  him 
have  been  so  written  or  signed.  On  either 
supposition,  the  witness  is  supposed  to  have 
received  into  his  raind  an  impression,  not 
BO  much  of  the  manner  in  which  the  writer 
has  formed  the  letters  in  the  particular  in- 
stances, as  of  the  general  character  of  his 
handwridng ;  and  he  is  called  on  to  speak 
as  to  the  wridi^  in  question,  by  a  refer- 
ence to  the  standard  so  formed  in  his  mind. 
It  is  obvious,  that  the  weight  of  this  evi- 
dence may  vary  in  every  conceivable  de- 
gree ;  but  the  principle  appears  to  be  sound, 
both  in  regard  to  the  test  of  genuineness, 
and  the  acquisition  of  the  means  of  apply- 
ing it.  The  test  of  genuineness  ought  to 
he  the  resemblance,  not  to  the  formation 
of  the  letters  in  some  other  specimen  or 
Bpecimens,  but  to  the  general  character  of 
r 
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writing,  which  is  impressed  on  it  as  the  in- 
voluntary and  unconscious  result  of  con- 
stitution, habit,  or  other  permanent  cause, 
and  is,  therefore,  itself  permanent.  And 
we  hest  acquire  a  knowledge  of  this  cha- 
racter, by  seeing  the  individual  write  at 
times  when  his  manner  of  writing  is  not  in 
question,  or  by  engaging  with  him  in  cor* 
respondence ;  eiUier  supposition  giving  rea- 
son to  bdieve  that  he  writes  at  the  time,  not 
omstrainedly,  but  in  his  natural  manner. 

Upon  these  grounds  directly,  as  I  con- 
ceive, although  not  on  these  alone,  our  law 
has  not,  during  a  long  course  of  years, 
|»ermitted  handwriting  to  be  proved  by  the 
immediate  comparison,  by  a  witness,  of 
the  paper  in  dispute  with  some  other  spe- 
cimen proved  to  have  been  written  by  the 
supposed  writer  of  the  first.  It  is  familiar 
to  lawyers  that  many  attempts  have  been 
made  to  introduce  this  mode  of  proof,  ac- 
cording to  the  practice  of  the  civil  and  ec- 
clesiastical laws;  and  a  text  writer,  to 
whose  opinions  I  shall  alwwrs  pay  the 
greatest  respect,  Mr.  Starkie  I  mean,  has 

Slven  this  mode  of  proof  the  sanction  of 
is  authority,  as  preferable  on  principle  to 
our  own — 2  StarJae  on  Evidence^  p.  S75, 
Snd  ed. :  but,  afler  some  uncertainty  of 
decision,  the  attempu  have  6nally  failed. 
The  King  v.  Cator  (1),  though  a  Nisi  Prius 
decision,  brings  this  matter  very  fully  under 
review ;  and,  to  the  extent  at  least  of  what 
it  rejected,  has  always  since  been  consi- 
dered as  laying  down  the  rule  correctly.  In 
my  humble  jt^roent,  that  ought  not  to  be 
departed  from.  Assuming  that  no  dispute 
exists  as  to  the  genuineness  of  the  atend- 
ard,  or  the  fiurnesa  widi  which  it  has  been 
■elected,  such  a  compariscHa  leads  to  no 
inference  as  to  the  general  character  of  the 
handwriting.  The  two  specimens  may  be 
much  alike,  or  very  different ;  yet,  in  the 
former  case,  they  may  proceed  from  differ- 
ent hands,  in  the  latter  froga  the  same. 
But,  if  the  points  which  I  have  just  sup- 
posed to  be  conceded,  be  brought  into 
question,  other  and  most  serious  o^eetions 
arise  to  this  mode  of  proof.  If  the  ^CTnune- 
lutt  be  disputed,  a  collateral  issue  is  raised, 
and  that  upon  every  paper  used  as  a  stand- 
ard ;  an  issue  too,  in  whi^  the  proof  may 
i»  eiMQtly  of  the  same  nature  as  that  used 

(t)  4Eip.«lT. 


in  the  principal  cause  —  namely,  mere 
comparison ;  with  the  additional  disad- 
vantages, that  the  former  standard  is  not 
produced,  and  that  the  opposing  party  can 
avail  himself  of  no  counter-proof.  It  is 
easy  to  see  too,  as  has  been  well  observed 
by  Mr.  Surkie,  that  this  inquiry  might 
lead  to  an  endless  series  of  issues,  each 
more  unsatis&ctory  than  the  preceding.  If 
thejfiHmeuwith  which  the  standard basbeen 
selected  be  disputed,  this  a^ain  must  lead 
to  a  collaterfd  inquiry,  in  which  the  parties 
meet  on  unequal  terms,  if  no  notice  be 
given,  (and  none  ts  required  by  our  law,) 
and  which  must  tend  to  distract  the  jury, 
if  notice  be  given,  and  the  discussion  on 
the  circumstances  under  which  each  speci- 
men was  written  be  fully  gone  into. 

It  must  alwajrs  be  borne  in  mind,  in.con- 
sidering  the  rule  of  the  English  law  on  this 
subject,  that  it  has  reference  to  a  trial  by 
jury  :  and  that  we  have  no  provisions  tor 
limiting  the  standard  of  comparison,  or 
regulating  the  manner  of  conducting  the 
inquiry ;  both  of  which,  it  seems,  have  been 
found  necessary  where  such  a  mode  of 
proof  has  been  admitted.  It  will  be  found 
not  at  all  irrelevant  to  the  present  inquiry 
to  observe  these  provisions  in  the  eccle- 
siastic^ and  French  laws  ;  for  they  seem, 
not  only  to  fortify  the  rule  of  our  law,  con- 
stituted as  our  mode  of  trial  now  is,  but, 
by  their  apparent  inadequacy  in  many  sup- 
posable  cases,  and,  in  the  case  of  the  ec- 
clesiastical law,  by  the  alterations  which 
it  has  been  found  expedient  to  introduce 
into  the  practice,  to  nuke  us  satisfied  with 
its  present  emistituticm. 

¥ram  1  Oughtom'a  Ordo  Ju£donimt  tit. 
£25,  De  Compantiitme  Literarum,  ^e.  md 
janiimdxm  mamm  textatorU,  ss.  1, 2, 9, 10, 
11,  it  appears  that,  when  the  handwriting 
of  a  testator  or  other  principal  party  was 
disputed,  and  the  attesting  witnesses  were 
deceased  before  the  suit  commenced,  or 
were  not  called,  it  was  allowable  to  pro- 
ceed by  the  comparison  of  other  instru- 
ments. These  instruments  of  comparison 
were  required  to  be  proved  6y  mtnetset 
who  taw  them  ivritten ;  it  was  for  the  Judge 
to  dedde  whether  they  were  suffieimtly 
proved ;  and  then  the  c<HnpariBon  ww  made 
by  swMu  comparators  whom  he  ^pointed, 
to  the  number  of  four  or  six,  i  seaioriAiit 
fnemnOanbmt,  H  perkhribiu  m  tirte  scri- 
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Aemfi.  The  proTisioD^  that  the  witnesses 
must  have  seen  the  party  write  the  docu- 
ments which  were  to  form  the  standard  of 
comparison,  would  in  our  law  make  any 
comparison  unnecessary ;  and  the  act  of 
comparing  here,  as  in  the  French  law  also 
will  appear  to  be  the  case,  was  considered, 
not  so  much  the  function  of  a  witness,  as 
the  exercise  of  skill  in  a  particular  art  by 
ministers  of  the  Court  accredited  by  it, 
and,  it  should  seem,  in  the  absence  of  con- 
flicting evidence,  conclusively  deciding  the 
point  iQ  question.  This  mode  of  viewing 
the  matter  does,  indeed,  relieve  it  from 
•mne  of  the  inoniTeiuences  above  pointed 
out;  but  it  is  obviously  inapplicable  to 
the  trial  by  jury :  and,  as  the  cause  might 
turn  entirely  on  the  will  or  other  instru- 
ment being  signed  by  the  testator  or  other 
party  alleged,  it  in  effect  left  its  decision, 
hot  to  the  Judge,  but  to  the  delegated 
comparators,  who  proceeded  in  his  absence. 
Ot^hton'i  work  was  published  in  17S8, 
and,  I  apprehend,  is  considered  to  have 
&ith  fully  represented  the  practice  then  pre- 
vailing. I  have  been  at  some  pains  to  as- 
certain what  the  present  practice  is,  and  I 
find  that  that  whole  proceeding  which 
Oughton  describes,  has  long  been  entirely 
obMlete.  But  that  is  not  dl.  In  ISIS,  a 
case  of  Spear  v.  Bone  (8)  came  before  tiie 
delegates,  between  the  next-of-kin  and 
executors  in  a  will.  On  the  face  of  the 
will  alterations  appeared  ;  and  a  third 
party,  being  the  sole  executor  as  it  origi- 
nally stood,  intervened ;  and  the  allega- 
tion which  he  gave  in  raised  the  very 
question  of  comparison  of  handwriting ; 
and  the  admission  of  this  allegation  was 
the  matter  in  discussion  before  the  de-^ 
le^tes.  I  have  been  favoured  by  Dr. 
Nicboll  with  the  printed  papers  of  Dr. 
Arnold,  one  of  the  delegates,  and  his 
MS.  note  of  the  arguments.  "Hie  Court, 
after  a  very  leamea  argument  and  mudi 
discussion,  directed  the  allegation  to  be 
reformed ;  and  I  am  enabled  to  state  that 
the  reformation  was  settled  with  the  full 
concurrence  of  the  delegates.  Dr.  Arnold's 
paper  book,  which  I  have,  contains  the 
allegation  as  altered  in  his  own  handwrit- 
ing. In  1816  the  cause  came  on  again; 
and  the  all^tion  stands  reformed  in  the 

(ff)  Notrqwrtcd. 


printed  paper  as  settled  in  MS. ;  and  that 
has  ever  since  been  considered  the  only 
proper  form  of  pleading.  The  allegation 
originally  alleged  that,  upon  an  accurate 
examination  of  the  said  will  by  writing- 
engravers,  and  others,  accustomed  accu- 
rately to  examine  the  formation  of  the 
letters  of  diflPerent  handwriting,  from  their 
general  occupation  of  making  engravings 
of  handwriting,  fac-simile  and  otherwise, 
and  otherwise  best  able  to  judge  accurately 
thereof,  it  manifestly  appears,  that  the 
words  and  letters  of  the  iteration  afore- 
said are  not  of  the  handwriting  of  the  per- 
son who  wrote  the  will,  but  that  the  same, 
though  in  many  respects  very  like  the 
writing  of  the  other  parts  of  the  will,  bears 
the  appearance  of  having  been  touched 
with  the  pen  a  second  time,  as  if  done  by 
some  one  endeavouring  to  copy  or  imitate 
the  handwriting  of  another  person.  It  was 
thus  reformed — "That,  upon  an  examina- 
tion of  the  said  will,,  it  appears  that  the 
words  and  letters  of  the  alteration  afore- 
said are  not  of  the  handwriting  of  the  per- 
son who  wrote  the  will,  but  are  in  a  feign- 
ed handwriting ;  and  that  the  same  is  well 
known  to  persons  skilled  in  handwriting." 

From  afl  this  it  apjiears  diat,  although 
comparison  of  handwriting  is  still  an  ad- 
mitted mode  of  proof  in  the  ecdesiastica! 
courts,  yet  they  have  found  it  expedient  to 
contract  rather  than  to  enlai|;e  the  limits 
of  its  admissibility,  bringing  their  rule  more 
and  more  near  to  that  which  has  hitherto 
prevailed  in  the  courts  of  common  law  ;  a 
reason,  as  it  seems  to  me,  of  no  little 
weight  against  our  admitting  such  a  head 
of  evidence  into  our  practice. 

The  ecclesiastical  law  appears  to  have 
made  no  limiution  as  to  the  quality  of  the 
instruments  which  might  be  made  the 
foundation  of  the  comparison :  *'  alia  scrip- 
ta,  quamvia  omnino  impertinentia  ad  can- 
sam  iiutitutam"  (8). 

The  French  law  is  more  precise.  It  de- 
fines, not  only  the  persons  who  are  to  make 
the  comparison,  sworn  experts,  three  in 
number,  appointed  by  the  Court  or  agreed 
on  by  the  parties>  but  the  writings  to  be 
submitted  to  them.  In  the  Code  de  Pro- 
ddure  Chile,  Part  1, 1.  2,  Ut.  10,  s,  200, 
are  found  the  proviaifMu  on  this  latter 

(S)  1  Oa(htoo,  Ord.  Jod.  tix,  CCS,  s.  S. 
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point.  The  writimp  must  be  either^of  a 
public  nature,  such  as  signatures  made 
before  a  notary,  or  judge,  &c.,  or  papers 
written  and  signed  in  some  public  capacity ; 
or,  if  private  papers,  they  must  be  admitted 
in  the  cause,  by  the  party  to  whom  they  are 
attributed,  to  be  of  his  own  handwriting  : 
a  previous  admission  of  them,  or  previous 
proof,  wilt  not  make  them  admissible. 
These  latter  restrictions  are  evidently 
framed  at  once  to  secure  the  genuineness 
of  the  specimens,  and  to  meet  the  incon- 
venience of  contradictory  testimony  as  to 
this  point ;  but  they  do  not  tend  to  the 
production  of  writing  in  the  most  natural 
character,  and  in  a  great  many  cases  put  it 
in  the  power  of  the  party  to  exclude  such 
from  the  comparison.  Pothier,  indeed,  in 
his  Trtdti  de  la  Procedure  Civile^  Part  I. 
c.  3,  sect.  S,  art.  1,  $  2  (4),  seems  to  con- 
sider private  writings  or  signatures  as 
practically  forming  no  atandard  of  compa- 
rison on  this  last  ground.  It  is  obvious 
in  how  many  cases  it  would  be  impossible 
to  produce  writings  of  an  individual  an- 
swering to  the  description  here  given  of 
public  writings. 

I  have  been  thus  (I  fear  tediously)  mi- 
nute in  stating  the  general  rule,  and  the 
principles  on  wnich  I  conceive  it  now  rests ; 
and  I  tliink  it  unnecessary  to  cite  any  au- 
thorities in  support  of  it,  because  no  ques- 
tion is  now  made  whether  that  rule  exists, 
or  is  well  founded;  but  it  is  contended 
that  the  facts  of  die  present  case  fall  within 
it.  It  is  not  denied  that  immediate  com- 
parison is  inadmissible,  or  that  the  witness 
must  apeak  from  a  knowledge  of  the  ge- 
neral character  of  the  handwriting ;  but  it 
is  asserted  that  here  there  was  no  such 
comparison;  and  that  the  evidence  tendered 
was  founded  on  such  knowledge.  In  order 
to  determine  this,  it  was  necessary  to  have 
the  rule,  and  the  principle  of  the  rule,  dis- 
tinctly in  view  ;  and  it  was  desirable  to 
see  whetheritrestedon  aaound  foundation. 
Disregarding  extreme  cases,  from  which 
no  inference  can  be  safely  drawn,  and  bear- 
ing in  mind  the  mode  of  trial  with  reference 
to  which  it  has  been  framed,  I  confess  I 
have  no  desire  to  see  the  rule  altered  or 
narrowed ;  nor  am  I  disposed  to  take  any 
case  out  of  it  on  accountof  a  merely  colour- 

(4)  (Eur.  Pmtb.  torn.  iii.  p.  46,  (ed.  160%) 


able  difference  in  the  facts,  if  they  stUl  re- 
mun  within  the  principle. 

Now,  in  the  present  case,  it  must  be 
conceded  that  the  witness  had  not  acquired 
his  knowledge  of  the  character  of  the  hand- 
writing, whatever  it  was,  in  either  of  the 
ordinary  modes.  He  had  studied  certain 
signatures  selected  by  one  party,  and  had 
acquired  an  impression  of  some  general 
character  pervading  the  whole :  he  had 
heard  it  proved  that  those  were  written  by 
the  witness  Stribling;  and,  from  these 
materials,  he  was  to  speak.  It  is  asked, 
how  does  this  differ  ftom  the  case  of  know- 
ledge acquired  in  the  coarse  of  a  corre- 
spondence, where  thestandard  rests  equally 
on  the  assumption  that  the  letters  are  writ- 
ten by  the  party  whose  they  purport  to  be? 
With  respect  to  the  asfHfRpnon,  there  will 
be  a  fitter  place  to  point  out  the  distinctum  ; 
but  I  anawer,  A«re,  that  the  two  cues  differ 
in  that  which  is  essential,  in  the  undesign- 
edness  of  the  one,  the  fact  that  the  letters 
are  written  in  the  coarse  of  business, 
without  reference  to  their  serving  as  aids 
for  a  collateral  purpose  in  some  future  un- 
known cause ;  and  in  the  selectiw  which 
is  made  in  the  other  by  the  party  to  the 
cause,  who  seeks  to  produce  them  for  a 
particular  purpose.  I  have,  dierefore,  no 
reasonable  assurance  that  the  witness  has 
the  materials  for  ascertaining  the  general 
character  of  the  handwriting,  which  is  the 
knowledge  to  be  acquired ;  and  the  facts 
are  in  this  respect  similar  in  principle  to 
diose  of  Sttwiger  v.  Searle  (5),  where  Iiord 
Kenyon  wouldnot  allow  a  witness  to  speak 
from  the  knowledge  which  he  had  acquired 
even  by  seeing  the  party  write  several 
times  previously  to  the  trial,  because  it 
was  done  for  the  avowed  purpose  of  shew- 
ing, as  he  alleged,  his  true  manner  of  writ- 
ing. Those  were  in  truth  selected  speci- 
mens, though  beyond  all  doubt  genuine ; 
but  they  could  not  be  safely  trusted  to  as 
giving  uie  general  character  of  the  hand- 
writing. 

fiut  this  is  not  all.  No  fraud  is  imputed 
in  the  present  case ;  but  I  cannot  utrgiBt 
that  we  are  called  on  to  lay  down  m  rule 
applicable  to  all  civil  and  criminal  cases ; 
and  I  ought  to  be  careful,  therefore,  that  I 
do  not  so  lay  it  down  as  to  open  a  door  to 

(5)  lEv^U. 
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firand  of  the  most  fatal  kind.  In  the  pre- 
sent instance,  the  writer  himself  admitted 
the  signatures  to  be  his ;  but  that  was  only 
one  mode  of  proof:  it  cannot  be  contended 
that  the  case  would  have  been  ^tered  in 
principle,  if  a  third  person  bad  proved 
them ;  or,  if  they  had  purported  to  ne  the 
signatures  of  the  testator,  or  of  the  party 
in  the  cause,  and  so  necessarily  proved  by 
witnesses  other  Uian  the  supposed  writer. 
If  such  evidence  be  good  for  any,  it  is  good 
for  all  purposes ;  if  it  be  receivable  in  con- 
firmation of  other  testimony,  it  is  receivable 
alone ;  if  to  disprove  handwriting,  it  is 
equally  so  to  prove  it.  And  a  conviction 
of  forgery  might  pass  on  the  opinion  which 
a  single  witness  might  form,  founded  solely 
on  the  examination  of  signatures,  or  a  sin- 

Sle  signature,  presented  to  him  the  night 
efore  by  a  proseeutor,  who  need  not  be 
called  as  a  witness  on  die  trial  to  explain 
when  and  where  such  specimen  bad  been 
procured,  or  from  how  many  selected,  the 
pris<Hier,  on  the  other  hand,  being  wholly 
unprepared  to  enter  into  this  expUnation. 
It  is  no  answer  to  this  to  say,  that  a  simi- 
lar result  might  follow  upon  the  evidence 
of  a  witness  who  had  seen  the  prisoner 
write  his  name  but  once:  that  is  an  extreme 
case  upon  a  prituytie  unobjectUmaMe  m 
iUe^;  for  no  one  can  deny  that  tfae  seeing 
of  a  party  write  is  at  least  one  correct  mode 
of  acquiring  a  knowledge  of  his  handwrit- 
ing.  Here  the  damger  it  in  the  principle 
ittelft  that  selected  specimens  may  be  made 
the  standard  from  which  the  witness  is  to 
judge. 

Furthermore,  as  the  admissibility  of  this 
species  of  proof  cannot  depend  on  the  fact 
of  the  signatures  having  been  proved  by 
the  admission  of  the  writer  himself,  I  would 
ask,  what  course  is  to  be  pursued  where 
the  writii^  which  is  to  form  the  standard, 
is  itself  disputed  ?  Is  the  counter-evidence 
to  be  received  at  once  as  to  this  point ; 
and  the  opinion  of  the  jury  to  be  taken  on 
the  preliminary  and  collateral  issue,  before 
the  evidence  is  heard  as  to  the  principal 
document?  Or  is  that  to  be  gone  into 
after  the  primd  facie  proof  on  tlie  collatenl 
issue,  and  to  be  received,  subject  to  being 
entirely  displaced  by  the  answer  on  the 
other  side  ?  Or.  lastly,  is  the  Judge  to 
decide  this  question  of  fact  ?  I  believe  it 
is  impossibw  to  answer  these  questions 


without  either  introdudi^  a  most  ineon* 
venient  novelty  tn  our  procedure  at  Nisi 
Prius,  or  involving  the  jury  in  a  com]rfica" 
tion  of  issues  from  which  it  is  too  much  to 
expect  that  they  should  escape  safely. 

Again,  and  connected  with  this  last  re- 
mark, I  havealways  understood  that  papers 
cannot  be  submitted  for  the  purpose  of 
comparison,  even  to  the  jury,  except  they 
be  evidence  on  the  issue  in  course  of  tri^ 
before  them.  This  was  so  decided  by  this 
Court  in  Doe  d.  Perry  v.  Nemton((i\  in 
affirmance  of  some  previous  decisions. 
But,  in  the  present  case,  the  documents 
were  not  evidence  in  the  principal  cause ; 
^et  they  must  have  been  submitted  to  the 
jury,  who,  before  they  listened  to  the  evi- 
dence of  the  witness  as  to  the  attestation 
to  the  will,  must  have  been  required  to 
decide  in  their  own  minds  the  collateral 
iHue  raised  on  every  signature,  whether  it 
were  that  of  Stribling  or  not.  It  will  be 
asked,  whether,  when  the  witness  speaks 
from  knowledge  acquired  in  the  course  of 
correspondence,  the  jury  must  not  also 
decide  in  their  own  minds  whether  the 
assumption  be  a  just  one,  that  the  letters 
purporting  to  be  written  by  the  individual 
were  in  fact  written  by  him.  The  answer 
is,  that,  although,  if  it  were  shewn  to  the 
jury  diat  the  witness  was  mistaken  in  the 
supposition  he  had  made,  his  evidence 
must  undoubtedly  fall  to  the  ground,  yet 
the  law  makes  it,  in  the  first  instance*  a 
presumption  that  the  letters  of  a  corre- 
spondence carried  on  in  the  ordinary  course 
of  business,  where  the  acts  done  on  the 
fiiith  of  it  are  ratified  by  the  parties,  are 
written  or  signed  by  those  whose  signa- 
tures they  purport  to  bear  :  and  this,  in 
the  absence  of  all  design  or  selection,  is  a 
reasonable  presumption.  The  whole,  too, 
depends  on  the  same  witness;  and  no  more 
embarrassment,  therefore,  is  created  to  the 
jury  than  where  the  witness  says  he  has 
seen  the  party  write,  in  which  case  they 
miut  also  determine  whether  they  believe 
that  preliminary  statement,  before  they 
consider  the  weight  of  his  evidence  as  to 
the  particular  document.  This  assump- 
tion, no  doubt,  may  som^imes  proceed  on 
a  mistake,  but  so  may  the  most  direct  evi- 
dence on  handwriting ;  there  is  nothing 

(6)  5  Ad.  &  E1.514 ;  1.  o.  1  Nov.  &  P.  1 ;  6  Uw 
J.  IUp.(li.s.)  K.B.1. 
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so  difficult  to  put  beyond  question,  as  the 
ftct  that  a  particnhu:  instrument,  which 
the  witness  has  not  seen  to  be  signed,  was 
signed  b^  a  particular  person.    In  Eagle- 

ton  V.  Ktngtlon(7)  Lord  Eldon  states  the 
rule  of  evidence  as  to  handwriting,  when 
he  first  came  into  Westminster  Hall,  with 
great  minuteness,  and  limits  it  even  more 
narrowly  than  my  argument  requires.  But 
he  mentions  a  remarkable  instance,  as  re- 
garded himself,  of  the  uncertainty  of  tes- 
timony to  this  point.  A  deed  was  pro- 
duced at  a  trial,  on  which  much  doubt  was 
thrown,  as  a  discreditable  transaction.  The 
solicitor  was  a  very  respectable  man,  and 
was  confident  in  the  diaracter  of  his  attest- 
ing witnesses.  One  of  them  purported  to 
be  Lord  Eldon  himself ;  and  the  solicitor* 
who  had  referred  to  his  signature  to  plead- 
ings, had  no  doubt  of  its  authenticity ;  yet 
Lord  Eldon  had  never  attested  a  deed  in 
his  life. 

In  a  matter  so  open  to  mistake  and  fraud, 
and  where  the  consequences  are  so  serious, 
I  have  no  desire  to  widen  the  door  of  ad- 
mission. Is  there  then  any  real  distinction, 
either  in  principle  or  consequences,  between 
the  &cts  now  before  us  and  a  direct  com- 
parison? If,  instead  of  two  days,  the  trial 
had  lasted  one ;  it,  instead  of  an  examina- 
tion of  the  signatures  on  the  first  day,  and 
out  of  eourt,  &e  witness  had  only  sem  them 
in  court,  and  immediately  befim  he  waa 
shewn  the  will ;  would  not  this  have  been 
clearly  a  case  of  direct  comparison,  how- 
ever die  question  had  been  fl-amed  or  the 
answer  worded?  And  can  it  be  affirmed 
that  tlie  alteration  last  stated  would  have 
in  any  respect  differed  the  character  of  the 
evidence  ?  Do  they  remove  any  one  of 
the  objections  which  have  prevailed,  to 
exclude  direct  comparison  from  our  rule 
of  evidence? 

Upon  the  grounds,  therefore,  thikt  our 
rule  is  a  sound  one,  and  well  established, 
both  in  what  it  admits  and  what  it  rejects, 
sound  in  principle,  and  convenient  with 
reference  to  the  mode  of  trial  to  which  it  is 
to  be  applied,  and  that  the  present  feets 
are  substantially  within  the  latter  branch 
of  it,  I  am  of  opmion  tliat  the  learned  Judge 
rightly  rejected  the  evidence  tendered.  I 
could  have  wished  to  examine  in  detail  the 

(r>  8  Vm.  47S. 


dedsiona  bearing  upon  the  question,  but 
the  importance  of  the  subject,  and  the  dif- 
ference of  opinion  which  exists  in  the 
Court,  have  induced  me  (I  hope  excusably) 
to  examine  the  principle  so  much  in  detail, 
that  I  must  forbear  ;  and  I  do  so  the  more 
readily,  because  I  have  no  doubt  that  that 
part  of  the  argument  will  be  thoroughly 
illustrated  by  another  member  of  the  Court. 
I  will  say  this  only,  that  I  am  not  aware 
of  any  case,  of  now  recognized  authority, 
which  lays  down  any  principle  conflicting 
with  those  on  which  I  have  relied. 

I  will  only  add,  that  I  do  not  feel  pressed 
the  case  of  ancient  writings,  in  which  a 
direct  comparison  is  admitted.  First,  I 
bbsenre,  that,  if  that  proves  anything,  it 
proves  more  thui  is  now  contended  for; 
for  direct  comparison  of  modem  docu- 
ments is  not  now  insisted  on.  But,  in  truth, 
as  to  ancient  documents,  the  necessity  of 
the  case,  and  the  difference  of  circum- 
stances, have  introduced  a  different  rule  of 
nidence.  You  cannot  call  a  witness  who 
has  seen  the  party  write,  or  corresponded 
with  him,  nor  is  there  much  danger,  in 
resorting  to  comparison,  of  an  unfeir  selec- 
tion of  specimens.  Further,  it  is  obvious 
to  remark  that,  in  ancient  documents,  it 
does  often  become  a  pure  question  of  skill, 
the  character  of  the  handwriting  varying 
with  die  age,  and  the  discrimination  of  it 
to  be  materiaUy  assisted  by  antiquarian 
studies.  This  may  have  naturally  assisted 
in  opening  the  way  for  the  admission  of 
this  evidence,  even  in  cases  where  skill  of 
that  particular  kind  is  not  necessary. 

With  real  diffidence,  therefore,  as  to  the 
soundness  of  my  judgment,  but  having 
formed  it  with  much  consideraticm,  I,  think 
this  rule  ought  to  be  discharged. 

Williams,  J. — This  was  an  action  of 
ejectment,  to  try  the  validity  of  a  will ; 
and,  upon  the  trial,  one  of  the  subscribing 
witnesses  (A.)  to  the  will  was  called,  to 
prove  the  due  execuUon  by  the  testator, 
and  bit  own  attestation.  The  feet  of  his 
attestation  being,  on  behalf  of  Uie  lessor 
of  the  plaintiff,  disputed,  and,  in  conse- 
quence, the  genuineness  of  his  (A's)  sig- 
nature brought  into  question,  he  was  ask^d, 
upon  cross-examination,  whether  certain 
signatures,  to  the  number  of  twenty  (then 
shewn  to  him),  were  6f  his  (A's)  hand- 
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writhig ;  and  thej  were  by  him  itated  so 
to  be>  The  cause  having  been  adjouraed* 
these  signatures  were  uiewn  to  a  second 
witness  (B.)  jnrofessing  to  have  knowledge 
and  skill  in  faandwritingf  who  was  directed 
carefully  to  examine  the  same ;  andt  upon 
the  day  follQwiog,  B.  was  caUed  on  behalf 
of  the  plaintifl^  and  was  asked  whether, 
from  such  examination)  he  had  acquired  a 
knowledge  of  the  character  of  A's  writing; 
and,  in  answer,  he  said  he  had.  And, 
thereupon,  the  following  question  was  pro- 
posed to  him,  whether,  A-om  the  know- 
ledge he  had  so  acquired,  he  believed 
the  signature  of  the  attestation  in  question 
to  be  A's  handwriting.  Upon  objection, 
the  learned  Judge  considered  the  evidence 
to  be  inadmissible,  and  it  was  rejected  ao' 
cotdingly ;  and,  upon  a  motion  for  a  new 
trial,  the  propriety  of  that  decisi<m  a 
brought  under  our  considerfttioni 

The  questicm  (important  as  it  is,  be- 
ing connected  with  principles  and  prac- 
tice r^nlating  the  admissibility  of  evi* 
dence)  seems  mainly  to  be  reduced  to  this 
point,  whether  the  knowledge,  which  the 
witness  professed  to  have,  was  acquired 
by  means  prohibited  by  any  known  and 
established  rule  of  law.  It  is  quite  super- 
fluoua  to  remark  that  with  the  adraissi- 
biliiy  only  is  our  concern.  How  &r  the 
cvidenee,  if  received,  might  have  answered 
the  intended  object,  or  fallen  short  of  it, 
with  what  observations  it  muht,  or  ought 
to,  have  been  accompanied,  I  think  it  whrnly 
■nnecessary  to  inqnire. 

Now,  that  pro4»  of  handwriting  is  to  be 
submitted  to  the  consideration  of  the  jury, 
like  every  other  species  of  proofs  I  appre- 
hend to  be  clear.  From  the  highest  degree 
of  certainty,  carrying  with  it  perfect  as- 
anrance  and  conviction,  to  the  lowest  de- 
gree of  probability  upon  which  it  is  found 
to  be  unsafe  to  act,  it  m^  be,  and  con- 
staotly  is,  so  submitted.  From  contioaed 
and  habitual  inspection,  or  correspondencct 
or  both,  carried  on  till  the  trial  itself,  down 
to  a  single  instance,  or  knowledge  twenty 
years  w,  evidence  may  be  received :  I 
aUode,  of  course,  to  the  case  of  Oamllt  v. 
Alesumder^fl)^  where  the  execution  of  a 
bail-hond  was  held  by  Lord  Kenym  to 
fiunisfa  means  of  knowledge.   The  autho- 

(8)  4Esp.37. 


rity  of  this  ease  is,  indeed,  questioned  by 
Lord  Eldon,  upon  another  point,  because 
<Ae  mtiteu  would  net  go  so  far  as  to  express 
any  beUe/i  but,  as  to  the  competency  of 
a  witness  founding  himself  upon  a  single 
instance  (and  Burr  v.  Harper  (9)  is  to  the 
same  point.)  we  have  Lord  Eldon'a  im- 
portant and  prevailing  testimony.  In  the 
case  of  Eagieton  v.  Kingston,  he  thus  ex- 
presses himself  as  to  what  he  considered 
the  rule  and  course  of  proceeding  in  such 
cases.  **  You  called  a  witness,  and  asked, 
whether  he  had  ever  seen  the  party  write. 
If  he  said  he  had,  whether  more  or  less 
frequently,  if  ever,  that  was  enough  to  in- 
troduce the  subsequent  question — whether 
he  believed  ^e  paper  to  be  his  handwrit- 
ing. If  he  answered,  that  he  believed  it 
to  be  so,  that  was  evidmce  to  go  to  the 
jury."  **  Yon  might  call  one  who  had  not 
seen  him  write  for  twenty  yews;  and  if 
he  said  he  believed  it  was  the  writing 
of  the  person,  that  evidence  might  go  to 
the  jury ;  but  to  be  affected  by  all  the  rest 
of  the  evidence  \  as  it  is  the  nature  of  aU 
evidence  to  he  more  or  less  convincing." 

The  observations  above  applied  to  know- 
ledge gained  by  seeing  a  party  write  must^ 
I  presume,  be  admitted  to  be  applicable  to 
knowledge  gained  from  correspondence, 
"  acted  upon,"  as  the  phrase  has  been,  or, 
in  other  words,  where  there  has  been  some- 
thing to  shew  that  it  was,  really,  the  writ- 
mg  of  the  party,  whose,  on  the  &ce  of  the 
letter,  it  purports  to  be.  Sulgect  to  the 
qualiBcation  <tf  Lord  Eldon,  which  seems 
to  be  the  criterion,  and  to  dedde  the  ques- 
tion in  each  case,  I  am  aware  of  no  role 
attempting  to  prescribe  the  quantity  of 
knowledge  which  is  requisite  to  enable  a 
witness  to  speak  to  his  belief ;  what  degree 
of  freshness  and  recency  in  the  correspon- 
dence to  admit,  or  what  antiquity  to  ex- 
clude, may  (as  the  reason  of  the  thing 
would  induce  one  to  expect)  in  vain  be 
looked  for.  To  the  jury  it  must  go,  in  the 
language  of  Lord  Eldon,  from  the  highest 
to  the  lowest.  That  the  evidence,  uere- 
fore,  ought  to  have  been  ngecled  from  the 
slender  and  inefficient  nature  of  it,  would 
not  be  contended;  indeed,  the  very  objec- 
tion implies  the  contrary.  The  question 
therefore  comes,  as  I  suted  at  Uke  outset, 

(9>Hglt,N.F.C.4fO. 
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to  the  mesu  by  which  the  knowledge  of 
the  witness  was  acquired.  And  the  ob- 
jection is  twofold:  first,  that  it  was  ac- 
quired merely  by  the  comparison  of  writ- 
ing ;  and  next,  that,  at  aU  events,  it  was 
not  acquired  by  either  of  the  Intimate 
and  recognized  modes,  already  referred  to* 
by  having  seen  the  party  writCj  or  corre- 
sponded with  him. 

As  to  the  first,  if  the  objection  is  to  be 
understood  in  the  sense  in  which  k  has 
been,  2  Stark,  on  Evid.  S74,  ed.  2.  Roe  d. 
Brwte  V.  Rawlmg*{lO),  Doe  A.  TUmanv. 
Tarver  (1 1 ),  from  the  time  of  the  reversal 
of  Algernon  iKiftiey**  attainder(12),  which 
recites  that  the  jury  were  directed  to  be- 
lieve a  certain  paper  to  be  the  prisoner's, 
from  conqtaring  Umth  taker  writing*  of  his, 
it  is  to  be  observed  that  it  does  not  ap- 
ply. Whether  what  was  dime  be  eqtmalent, 
IS  another  question.  The  witness,  not 
having  before  compared  the  disputed  sig- 
nature with  those  admitted,  but  having 
acquired  tome  knowledge  by  an  attentive 
examination  of  them  (the  admitted  ones), 
is  first  called  upon  in  court  to  inspect  the 
questionable  signature,  and  give  an  opinion 
from  such  knowledge,  and  not  from  com- 
parison by  juxtaposition  of  the  signatures 
themselves.  I  beg  to  be  understood  as 
by  no  means  intimatii^  an  opinion  that  the 
rule,  which  has  obtained  with  respect  to 
the  comparison  of  handwriting,  should  be 
disturbed,  because,  upon  examination,  it 
may  appear  to  depend  upon  reasons  not 
perfectly  satisfiuiiory.  It  seems  to  met 
that  the  evidence,  so  fiur  as  this  objection 
is  eoncemed,  was  admissible,  becauae  it 
was  not  the  comparison  of  handwriting,  in 
the  proper  and  ordinary  sense  of  the  term. 
To  reject  it,  because  what  was  equivalent 
to  a  comparison  of  handwriting  took  place, 
would  go  far,  so  far  as  the  reason  of  the 
thing  is  concerned,  towards  disturbing  the 
rule  alt<^etheT,  and  letting  in  a  comparison 
of  handwriting  as  a  medium  of  proof  in  all 
cases  whatsoever,  or  excluding,  in  a  great 
degree,  all  possibility  of  proof.  What  is 
to  be  said,  where  the  means  of  knowledge 
are  derived  from  a  bygone  correspondence 
of  considerable  sunding?  What  is  it  but 
comparing  a  distant,  and  (in  proportion  to 

(10)  7Ea>t,        n.  a. 

(11)  Ry.  At  Moo.  t4t. 

(It)  Stsu  1  W.  «e  BL  SMS.  1. «.  7.  (PriTSla.) 


the  length  of  time)  faint  image  in  the  mind 
with  the  writing  in  question  t  I  will  only 
refer  to  the  observations  of  Mr.  Starkie 
(IS),  in  his  learned  and  valuable  work,  and 
those  of  Mr.  Phillipps(14)  on  the  same 
subject.  In  a  still  earlier  work,  which  the 
author  used  to  say  was  more  used  by  other 
writers  thsn  noticed,  I  mean  a  treatise  upon 
the  law  of  evidence  appended  to  his  edition 
oiPoehier,  by  the  late  Sir  W.  D,  Evans,  I 
find  the  following  remarks,  with  others  to 
the  like  effect :  "  But  where,  in  point  of 
reason,  is  the  objection  to  proof  by  com- 
parison of  hands,  as  founded  upon  an  in- 
spection at  the  trial  V  '*  What  is  the  com- 
mon evidence  of  knowledge  but  an  act  of 
comparis<m;  a  comparison  of  the  object 
presented  to  the  sight,  with  the  object 
imprinted  by  memory  in  the  mind,  with 
the  image  utd  copy  of  the  supposed  re- 
ality? And  when  the  comparison  is  made, 
not  with  this  imperfect  and  fallacious  copy, 
but  with  an  undisputed  original,  ^plied 
with  the  skill  and  experience  of  persons 
habitually  devoted  to  similar  inquiries,  it 
is  deemed  not  only  a  matter  of  technical 
caution,  but  an  essential  point  of  constitu- 
tional liberty,  to  reject  the  assistance  which 
it  may  be  naturally  expected  toaffbrd''(15). 
1  would  repeat,  that  I  doubt  the  propriety 
(not  to  say  the  right)  of  this  Court,  upon 
plausible  objections  merely,  to  disturb 
long-esublished  practice  and  usage,  in  • 
case,  too,  of  such  frequent  occurrenoe; 
but,  for  the  sake  of  the  rule  itsel£  and  its 
security,  I  would  confine  it  to  the  case  of 
actual  collation  and  comparison,  which, 
when  done  in  court  and  before  thejary, 
is  supposed  to  be  attended  with  inconve- 
nience as  to  them,  ("  unless  a  jury  could 
read,  they  would  be  unable  to  judge  of 
the  supposed  resemblance ;"  Dallas,  C.J., 
in  BwT  V.  Harper),  which  furnishes  a  rea- 
son against  such  comparison  alt(^^her. 

The  recency  of  the  information  and  ac-  . 
quaintance  acquired  in  this  case  can  surely 
not  operate  as  a  valid  ob}ection.  Suppose 
a  peraon  to  have  scan  anothw  sign  or  write 
a  paper,  or  to  have  received  one  or  more, 
letters  firom  him,  but,  from  length  of  tune, 

(15)  t  StaA.  End.  575,  tnd  ad. 

(14)  1  PhU.  Evid.  47t,  «tb  «d. 

(15)  t  Enas**  Potbtm's  Liw  of  OUigatisu,  p. 
185,  Appsadit.  Ne.-xvi.  s.  6. 
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bis  goMnl  recelleetion  was  become  u» 
fant  and  mdistiDct  Uiat;  he  should  be  un- 
able to  form  an  opinion ;  might  he  not 
peruM  and  study  tbose  authentic  docu- 
■wnts,  if  in  bis  possession,  to  improve  and 
refresh  his  knowledge  before  he  was  called 
upon  to  give  evidence  respecting  the  writ- 
ing chat  person,  by  whom  such  paper 
Of  letters,  as  above  supposed,  were  can> 
fcsssdly  written?  I  apprehend  he  cer- 
tainly might.  Up  to  the  extent  of  the 
above  observations,  if  not  beyond  them, 
the  very  point  has  been  decided  tn  the  case 
o(  Burrt.  Harjter.  In  truth,  the  reference 
was  made,  in  that  case,  not  to  revive  and 
refiresh,  bat  to  gttin  knowledge.  And 
weald  such  perusal  be  admissible  if  made 
a  week  or  a  moBth  before  the  trial,  but 
not  so  if  made  w  hoar  before  die  witness 
went  into  mart  to  ^ve  his  opinion  upon 
the  partieular  writing  in  question  ? 

The  case  of  ancient  documents,  it  must 
of  coarsa  be  admitted,  depends  upon  a 
gronnd  distkwt  ftvn  our  present  inquiry, 
nsoeaaitT.  Soane  considerations,  however, 
not  whwy  foreign,  perhaps,  from  our  pre- 
sent subject,  may  foe  eoileeted  from  that 
head  of  evidienee.  Tliat  an  attentive  ob- 
servation of  writing  assumed  to  be  that  of 
a  particular  person,  to  constitute  knew- 
le^e  of  his  diu-acter,  so  as  to  ^able  a 
persm  to  give  evidence  of  opinion  and 
belief,  is  allowable,  must,  1  presume,  be 
eonaidered  as  placed  beyond  a  doubt.  In 
Bn»ibardv.  fToodUifiU),  Yates,  J.  is  said 
to  have  decided  the  contrary ;  but  Lord 
Hardwicke's  authority  (17)  is  expressly  in 
&vonr  of  it,  and  so  are  the  more  recent 
deeiaiona,  wkhout  exception.  Whether,  by 
ttudysng  the  assumea  handwrit^,  tha 
iritaese  sho«ld  hava  aeqaired  a  knowledge 
of  the  handwriting,  and,  then,  apply  him- 
self to  the  writing  to  be  proved,  or  whether 
an  actual  con^riswi  may  be  made,  and  to 
a  foundation  of  knowledge  laid,  does  not 
seen  equ^y  clear.  Holroyd,  J.,  than 
whom  a  moea  aaond  and  safe  authority 
cannot  be  quoted,  was  of  the  former  opi- 
Bian — Spmrom  v.  Fwrrant  (18) ;  the  latter 
ooarsc  waa  fnraaed  by  Lnrd  Tcaterden, 

(16)  BlaflfcnoB«.11io7tai.Pflake.N.P.C.tO,fl, 
a.  c 

(17)  Bolt  ir.P.  t36. 

(18)  t  Stark.  Evid.  375,  tiid  ad.  B.*. 
New  8aniEa,VII.— Q.B. 


fn  Doe  d.  Tilmtm  v.  Toner  (1 9),  who,  at 
the  same  time,  quoted  a  case  before  Law- 
rence, J.  to  the  same  effect.  But,  which- 
ever course  be  the  correct  one,  1  appre- 
hetid  it  to  be  clear  that  no  objection  can 
be  made  from  the  time  at  which  the  infor- 
mation is  obtained,  upon  which  the  proof 
is  given.  In  the  two  last-cited  cases,  it  is 
obvious  that  the  witness  was  called  upon 
to  pronounce  an  opinion  in  the  midst  of 
the  trial,  without  any  preparation  before. 

I  come  now  to  consider,  whether  the 
witness  in  this  case  had  any  legitimate 
means  of  knowledge  to  authorize  the  ques- 
tion, the  answer  to  which  was  rejected. 

It  has  been  said,  that  the  specimens  se- 
lected may  have  been  garblcHl  and  falla- 
cioua,  "  calculated  to  serve  the  purpose  of 
the  party  producing  them,  and,  therefore, 
not  exhibiting  a  fair  specimen  of  the  ge- 
neral character  of  the  handwriting,*'  And 
this,  it  will  be  recollected,  is  the  second 
usual  objection  to  the  admissibility  of  ^a 
comparison  of  handwriting,  (Dallas,  C.J., 
in  Bwrr  v.  ffarper,)  the  first  having  been 
before  noticed.  I  have  before  endeavourad 
.to  explain  why,  in  my  opinion,  the  objec- 
tion arising  from  such  comparison  was  not 
applicable,  in  fact,  to  this  case.  Suppos- 
ing, however,  for  the  present  purpose,  that 
it  is,  I  cannot  perceive  how  it  can  be 
afBrmed  that  this  was  a  partial  selection 
by  those  who  wished  to  use  the  papers. 
The  selection  waa  not  depending  upon 
their  power  merely.  Hie  whole  was  sub- 
ject to  the  answer  of  the  witness.  The 
papers  produced  might  aft  have  been  ad- 
mitted to  be  of  his  handwriting ;  or  one 
half,  or  any  other  portion  of  them,  or  all, 
might  have  been  denied.  When  the  papers 
were  so  admitted,  was  diere  not  then  some 
proof  that  they  were  of  the  witness's  hand- 
writing ?  And,  if  so,  how  can  the  case 
differ  m  kind,  though  it  may  in  amount  or 
degrea  of  proof,  from  the  perusal  or  re-pe- 
rusal of  a  couple  of  letters,  written,  the 
one  ten,  the  other  five,  years  before  f  Why 
may  the  witness  give  an  opinion  of  any 

Cirson's  handwriting  from  a  study  of  such 
Iters  f  Because  the  writer  has,  in  some 
manner,  authenticated  them  to  be  his. 
Why  might  the  witness  have  been  asked 
the  proposed  question  va  this  instance? 

(19)  1  Stark.  B?i4.  JW.    «,  sad  R.  &  M;  141. 
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Because  the  witness  had  sworn  that  the 
papers  were  of  his  handwriting.  In  each 
case,  it  is  from  the  perusal  of  papers  (and 
perusal  only)  that  the  knowledge  is  ac- 
quired. In  each  case  there  is  tome  proof 
that  the  papers  to  be  perused,  in  order  to 
form  a  judgment,  are  those  of  the  parties 
respectively,  respecting  whose  handwriting 
in  the  particulsr  case  the  question  and  in- 
quiry arise.  To  which  of  the  two  species 
of  proof  preference  should  be  given,  is  a 
matter  upon  which  opinion  may  vary, 
and  foreign  to  the  present  purpose.  The 
only  question,  as  it  seems  to  me,  is,  whe- 
ther in  both  cases  there  is  not  tome. 

When  speaking  of  the  facts  necessary 
to  introduce  knowledge  of  handwriting, 
not  from  actual  inspection,  but  from  corre- 
apondenee,  I  adverted  to  an  expression  in 
frequent  use*  and  which  indeed  has  almost 
grown  into  the  currency  of  a  proverb  upon 
this  subject,  that  the  letter  or  letters  "mutt 
have  bun  acted  upon."  If,  however,  by 
this  expression,  it  be  meant  to  imply  that 
any  business  must  be  transacted,  or,  in 
any  sense  of  the  word,  act  done,  the  obser- 
vation is  without  foundation,  for  nothing 
of  the  sort  is  necessary.  This  was  expressly 
decided  by  Holroyd,  J.,  to  the  value  and 
weight  of  whose  opinion  I  have  given  my 
unnecessary,  though  sincere  testimonial. 
Anything,  I  presume,  from  which  the  iden- 
tity of  the  writer  is  established,  may  suffice. 
If  then,  from  such  proof,  whence  a  rea- 
sonable inference  may  arise  Uiat  the  letter 
or  signature  is  by  such  or  such  person,  an 
opinion  of  bis  handwriting  may  be  given, 
the  question  recurs,  whether  there  be  not 
tome  foundation  for  opinion,  where  the 
party  has  upon  his  oath  declared  that  the 
papers  perused  by  the  witness  were  written 
by  himself.  That  no  person  has,  hitherto, 
been  allowed  to  speak  of  his  belief  of 
handwriting,  except  he  has  acquired  his 
knowledge  by  one  or  other  of  the  prevalent 
methods  (having  seen  the  party  write,  or 
reeeived  writing  from  him),  may  doubtless 
be  true ;  but  it  is,  X  fear,  but  an  imperfect 
solution  of  the  present,  difficulty.  May 
not  the  answer  be,  that  tlie  case  u  new? 
In  troth,  has  it  ever  arisen  before?  If  not, 
we  are  called  upon,  as  m  the  various  and 
ever  varying  combinationa  of  human  affairs 
continually  does  and  must  occur,  to  apply, 
as  well  as  we  ean,  the  principles  and  ana- 


logies having  the  nearest  and  most  direct 
affinity  to  the  subject,  to  this  fresh  ques- 
tion. 

It  is  hardly  necessary  for  me  to  observe, 
that  the  view  which  I  have  taken  of  this 
ease  secures  me  from  touchii^  at  all  upon 
the  authority  of  the  recent  decision  of 
this  Court  in  Doe  d.  Perry  v.  Nervton,  and 
of  the  Exchequer  in  Griffith  v.  Williamt  (SO). 
I  quite  accede  to  the  propriety  of  rejecting 
the  evidence  tendered  in  the  former  case, 
and  of  the  line  of  distinction  established 
in  the  latter.  It  is  still  less  necessary, 
after  what  has  been  observed, — but,  at  the 
hazard  of  repetition,  I  am  desirous  to 
avoid  the  possibility  of  all  misconception. 
— to  say  that  I  have,  throughout,  assumed 
the  rule  with  respect  to  the  comparison  of 
handwriting  to  he  perfectly  fixed  and 
esublished.  Whether,  after  all  that  has 
been  said  and  written  against.the  oonpa- 
risim  of  handwriting,  opinion  and  belief 
are  not  vhrtwUly  formed,  in  a  great  variety 
of  instances,  upon  comparison,  and  that 
not  of  the  most  satisfactory  kind,  is  another 
question.  The  rule  I  find  absolutely  set- 
tled; and  that  is  enough  for  me.  If  by 
argument,  or  upon  further  consideration, 
I  could  have  been  satisfied  that  the  rule 
would  have  been  infringed  upon  by  the 
admission  of  this  evidence,  my  task  would, 
have  been  easy,  and  a  conclusion  speedily 
arrived  at.  It  is.  precisely  because,  as  i| 
seems  to  me,  the  admission  of  this  evidence 
would  have  been  acrordiog  to  and  in  pur- 
suance of  the  rulei  1  thiw  the  r^ection 
improper. 

Whether  the  objection  was  worth  the 
making,  when  the  value  of  the  evidence 
is  considered,  I  will  not  undertake  to  say; 
but  the  question  has  arisen,  and  must  be 
disposed  of.  If  it  should  be  thought  so^ 
this  only  resembles  another  instance,  net 
unconnected  with  it— GoodtitU  d.  Revett  v. 
Braham(i\),  Carey  v.  Pitt{m,  The  King 
V.  Cator,  Gumey  v.  LaHglaHds{iS), — the 
opinion  of  an  expert  upon  the  genuineneas 
of  handwriting ;  where  the  difference  of 
opinion  upon  the  admissibility  of  the  evi- 
dence has  been  much  greater  than  the 

(to)  1  Cro.  ft  Jsr.  47. 
(SI)  4  Tirm  Brp.  497. 
(«t)  Peaks,  Add.  Cs.  1$0. 
(S3)  5  B.  &  Aid.  390. 
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importance  which,  by  aniversal  consent, 
onght  to  be  attributed  to  it  if  received. 

Th«t  the  present  case  is,  in  its  precise 
circumstances,  neir,  must,  I  presume,  be 
admitted.  Such  an  occurrence,  however, 
must  perhaps,  from  the  nature  of  things, 
be  deemed  unavoidable.  The  saying  of 
Lord  Mansfield  (24),  when  pressed  by  some 
citations  from  them,  that  he  did  not  now 
sit  to  receive  rules  of  evidence  from  Sider- 
Jnt  and  KelAe,  may  possibly  be  considered 
as  rather  bold;  but  I  have  no  doubt  that 
it  was  a  true  one  of  Lord  Kenyon,  in  de- 
toAmg  ■  fresh  point  of  evidence,  Keeling  v. 
BuU\tSl)t  that  it  is  "the  business  of  the 
courts  of  justice  to  apply  the  general  prin- 
ciples of  the  law  to  new  cases  at  they 
arise." 

Upon  the  whole,  with  sincere  respect 
for  the  contrary  opinions,  I  think  the  evi- 
dence was  improperly  rejected,  and  that 
there  ought  to  be  a  new  trial. 

pAmsoM,  J. — In  this  case,  one  of  the 
attesting  witnesses  to  a  will  having  been 
called,  and  having  sworn  to  the  publication 
and  hit  own  signature,  twenty  documents 
were  put  into  his  hand,incroas-examina  tion, 
an  of  which  he  swore  to  have  his  signature. 
None  of  these  doeumenta  were  used  as 
evidence  in  the  cause,  nor  could  have  been, 
unless  with  reference  to  the  handwriting 
of  this  witness,  or,  as  regards  two  of  them, 
for  the  purpose  of  contradiction,  those 
being  the  witness's  depositions  in  the  Ec- 
desiastieal  Court.  The  twenty  documents 
had  been  previously  shewn  to  an  inspector 
from  the  Bank  of  England,  and,  after  the 
cxamiiiati<m  of  the  witness,  were  again 
mbmitted  to  the  same  person.  The  cause 
was  not  concluded  on  that  day;  and,  the 
next  day,  the  inspector  was  placed  in  the 
witnesa-box  for  the  purpose  of  swearing 
to  bis  b^ief  that  the  signature  as  attesting 
witness  to  the  will  was  not  the  handwriting 
of  the  wiiaeas,  who  had  been  examined  the 
day  before.  He  was  asked  how  he  had 
acquired  a  knowledge  of  the  handwriting 
of  the  witness,  when  he  stated  it  to  be  in 
the  manner  above  mentioned,  and  none 
other.  The  learned  Judge  rejected  his 
tettifflony ;  and  the  question  is,  whether  he 
was  right  in  so  doing. 

(S4)  Lowe  «,  JolUn,  1  W.  B1. 366, 
(«5>  FMke,  Add.  Ca.  89. 


All  evidence  of  handwriting,  except 
where  thfe  witness  sees  the  document  writ- 
ten, is  in  its  nature  comparison.  It  is  the 
belief  which  a  witness  entertains  upon  com- 
paring the  writing  in  question  with  an  ex- 
emplar in  his  mind  derived  from  some 
previous  knowledge.  That  knowledge  may 
have  been  acquired,  either  by  seeing  the 
party  write,  in  which  case  it  will  be  stronger 
or  weaker  according  to  the  number  of  times 
and  the  periods,  and  other  circumstances 
under  which  the  witness  has  seen  the  party 
write ;  but  it  will  be  sufficient  knowledge 
to  admit  the  evidence  of  the  witness  (how- 
ever little  weight  may  be  attached  to  it  in 
such  cases),  even  if  he  has  seen  him  write 
but  once,  and  then  merely  signing  his  sur- 
name— GarrelU  v.  Alexander,  Pomell  v. 
Ford(i6),  Lenrir  v.  Sapio  (Z7)i  or  the 
knowledge  msy  have  been  acquired  by  the 
witness  having. seen  letters  or  other  docu- 
ments professing  to  be  the  handwriting  of 
the  party,  and  having  afterwards  commu- 
nicated personally  with  the  party  upon  the 
contents  of  those  letters  or  documents,  or 
having  otherwise  acted  upon  them  by 
written  answers,  producing  further  corre- 
spondence, or  acquiescence  by  the  party 
in  some  matter  to  which  they  relate,  or  by 
the  witness  transacting  with  the  party  some 
business  to  which  they  relate,  or  by  any 
other  mode  of  communication  between  the 
party  and  the  witness,  which,  in  the  ordi- 
nary course  of  the  transactions  of  life,  in- 
duces a  reasonable  presumption  that  (he 
letters  or  documents  were  the  handwriting 
of  the  party— Z-ord  Ferrers  v.  Shirley  (28), 
BuUer't  Niti  Prius,  236,  Carey  v.  Pitt, 
Tharper.  Gisbume^iO),  Harrington  v.  Fry 
(30),  evidence  of  the  identity  of  the  party 
being  of  course  added  aliunde,  if  the  wit- 
ness be  not  personally  acquainted  with  him. 
These  are  the  only  modes  of  acquiring  a 
knowledge  of  handwriting,  -which  have 
hitherto,  as  far  as  I  have  been  able  to  dis- 
cover, in  our  law,  been  cwisidered  suffl- 
cient  to  entitle  a  witness  to  speak  as  to 
his  belief,  in  a  question  of  handwriting. 
In  both,  the  witness  acquires  his  knowledge 
by  his  own  observation  upon  facts  coming 

(<6)  S  StsTk.  N.P.C.  164. 
(«7>  M.aiM.S9. 
(t8)  Fitsg.  195. 
(S9)  flCar.&Pty.tl. 
(30)  Rv.  8t  Moo.  90, 
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under  his  own  eye,  and  as  to  which  he  doei 
not  rely  on  the  information  of  others ;  and 
the  knowledge  ia  usually,  and  especially  in 
the  latter  mode,  acquired  incidentally,  and, 
if  I  may  so  say,  unintentionally,  without 
reference  to  any  particular  object,  penoHj 
or  document. 

A  third  mode  is  now  sought  to  be  intro- 
duced, namely,  by  satisfying  the  witness  by 
some  information  or  evidence  that  a  num- 
ber of  papers  are  in  the  handwriting  of  the 
party,  and  then  desiring  him  to  stady  those 
papers,  so  as  to  acquire  -a  knowledge  of 
the  handwriting,  and  fix  an  exemplar  in 
his  mind,  and  afterwards  putting  into  hia 
hand  the  writing  in  question,  and  asking 
hia  belief  respectif^  it;  or  by  merely  put- 
ting certain  papers  into  the  witness's  bands, 
wiuiout  telling  him  who  wrote  them,  and 
deairi^  him  to  study  them,  and  acquire  a 
knowledge  of  the  handwriting,  and  after- 
wards shewing  him  the  writing  in  question, 
and  asking  hia  belief  whether  they  are 
written  by  the  same  person,  and  calling 
evidence  to  prove  to  the  jury  that  the 
former  are  the  handwriting  of  the  party, 
which  perhaps  may  be  considered  as  the 
same  process  in  effect,  expressed  in  other 
words. 

The  very  foundation  of  thia  mode  ia  the 
establishment  of  the  fact,  that  the  papers, 
from  studying  which  the  witness  is  to  ac- 
quiro  hia  knowledge,  are  the  handwriting 
of  the  party.  Now  that  iSifit  must  be  esta- 
blished either  by  the  adtnowled^ment  ct 
the  party,  or  the  information  of  third 
persons. 

Assuming  the  witness  to  be  the  only 
person  to  Im  satisfied  of  the  fact,  it  is  ob- 
vious that  the  acknowledgment  of  the 
party,  if  the  witness  be  called  to  affirm  the 
handwriting,  would  be  a  most  unsafe  ground 
on  which  to  act,  and  was  so  considered  by 
Lord  KenyoQ  in  Stranger  v.  SearU^Sl); 
and,  if  the  witness  be  called  to  disaffirm 
the  handwriting,  the  acknowledgment  of 
the  par^,  unleaa  he  be  a  party  to  the  suit, 
ought  not  to  bind  the  litigants ;  and,  if  he 
be  a  par^  to  the  auit,  it  may  fairly  he 
urged  that  the  ease  would  oonle  within  the 
second  mode  of  acquiring  knowledge  above 
suggested,  namely,  by  a  direct  commnni- 
eation  with  the  party. 

(M)  1  Eiji;  14 


The  other  mode  of  sitisfyii^  the  wit-, 
ness,  viz.  by  the  information  of  third  per- 
sons, ia  equally  open  to  objection,  as  it 
must  be  given  behind  the  back  of  one  or 
botli  of  the  litigant  parties,  and  would  ob- 
viously be  most  unsafe  and  uniair. 

The  jury,  therefore,  must  be  satisfied  of 
the  fact.  Now  that  must  be  by  evidence, 
and  will  raise  a  number  of  collateral  issue«r 
foreign  to  those  on  the  record,  and  for 
which  one  of  the  litigants  must  of  nceea- 
sity  be  wholly  unprepared,  in  addition  to 
the  danger  of  unfair  selection  by  the  other 
litigant  who  produces  the  papers.  I  need 
hardly  advert  to  the  great  inconvenience 
and  waste  of  time  which  will  be  incurred 
by  such  a  wide  range  of  eollateral  mattef|. 
nor  to  the  observation  that  the  proof  of 
the  papers  in  those  collateral  issues  might 
be  by  calling  a  witness  who  had  acc|uircd 
his  knowledge  of  the  handwriting  in  the, 
very  same  way  from  other  papers,  which 
would  equally  require  to  be  proved ;  and 
so  it  is  obvious  that  the  same  process,  as 
is  now  attempted,  might  be  repeated  ad  in- 
Jinitumf  and  lead  to  no  conclusion.  But,  if 
the  proof  of  the  papers  in  those  collateral 
issues  be  by  calling  witnesses  who  have  ac- 
quired their  knowledge  of  the  handwriting 
by  either  of  the  two  modes  which  I  con- 
sider to  be  the  only  legitimate  modes, 
those  witnesses  must,  from  Uie  nature  of 
their  evidence,  be  much  more  competent 
to  form  an  opinion  as  to  the  handwriting 
in  question  in  (he  causet  than  tke  wit- 
ness whose  evidence  is  proposed  to  be 
introduced  by  such  a  process.  And, 
after  all.  when  that  evidence  is  intro- 
duced, what  is  it  but  a  comparison  of 
handwriting? 

Now  a  direct  comparison  of  handwritii^ 
by  a  mitnets  has  been,  with  (be  exception 
of  one  or  two  supposed  cases,  uniformly- 
rejected  ;  and  it  is  only  in  very  recent 
timps  that  a  jury  baa  been  allowed  to  in- 
stitute such  a  direct  comparison;  andeven 
that  has  been  confiiwd  to  a  coBBparisod 
between  documents  proved  and  given  in 
evidence  in  the  cause,  being  relevant  Co 
the  iasues  raised  on  the  record,  and  which 
being  before  the  jury,  it  is  hardly  possible 
to  prevent  a  oomparism  being  instituted— 
Griffith  T.  WaUamtt  SoUUt  v.  YMrmiSM), 

(at)  1  Moo.  It  Bob.  133. 
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TMe  Kimg  t.  Motm  (85%  AUport  v.  Meek 
(MX  Bromage  v.^u;e(S5).  One  authority 
to  the  coDtrary  is  to  be  found  in  AUe^ook 
T.  AoacA(36).  But  this  Court  recently^ 
id  the  CMe  of  Dae  d.  Perry  v.  Newton,  hma 
expretely  dcteriBined  that  docnments  irre- 
levant to  the  inuea  on  the  record  shall  not 
he  reoeived  in  eridence  at  the  trial,  in 
Older  to  enable  a  jury  to  institute  such  a 
comparison.  Much  less  can  it  be  per- 
mitted to  iotroduee  them  in  order  to  en- 
able m  wttecM  to  do  BO. 

I  know  that  it  is  thought  by  many  per-* 
sons  that  direct  comparison  of  handwritiog 
is  more  satisfactory  than  I  am  disposed  to 
consider  iL  In  a  work  of  great  meritf 
Suu-k.  ON  Evid,  vol.  2,  p.  375,  2nd  ed., 
there  is  this  pauage  i  "  It  cannot,  however, 
be  denied,  that  abstractedly,  a  witness  ia 
■wre  likely  to  form  a  correct  judgment  as 
to  the  identity  of  bandwritii^,  by  com-* 
paring  it  eritiully  and  minntely  with  s  &ir 
And  genuine  specimen  of  the  party's  hand- 
writing, than  he  would  be  able  to  make  by 
comparing  what  he  sees  with  the  faint  im- 
pression made  by  having  seen  the  party 
write  but  once,  and  then,  perhaps,  under 
eircomstances  which  did  not  awaken  his 
attention."  I  agree  to  that  passage  in  its 
very  words:  there  the  weakest  possible 
d^re*  of  knowledge  which  can  arise  from 
seeii^  a  person  write  is  contrasted  with 
the  strongest  possible  degree  which  can 
arise  from  a  direct  comparison ;  and  it  is 
assumed  that  the  specimens  arc  &ir  and 
satis&etorily  proved  which,  I  will  venture 
to  say,  they  will  not  be  in  one  case  in  a 
bnndred.  But,  generally,  I  am  of  opinion 
that  the  eomparisoo,  even  of  an  admitted 
&ir  specimen  with  a  disputed  writing,  is 
litf  from  satisfactory.  Nothing  can  be  more 
fanciful  than  the  opinions  wbidi  persons  arc 
apt  to  form  from  such  comparison ;  some 
dwelling  oo  the  general  character,  some 
•n  the  peculiar  torn  of  a  particalar  letter, 
aod  other  minute  circumstances  of  simili" 
tude  or  discrepancy,  which  every  man  in 
his  own  experience  must  know  may  arise 
from  the  difierent  pen  or  ink,  or  haste  or 
deliberation,  with  which  the  same  person 
writes  at  different  times.   To  my  mind, 

(33)  IM00.&  Rob.  134,11. 

(34)  4Cmr.aPiy.»67. 
(95)  7  Csr.ft  Pbt.  348. 
{36)  1  bp.  351. 


I  confess,  the  knowledge  of  the  general 
character  of  any  person's  writing  which  a 
witness  has  acquired  incidentally  and  un- 
intentionally, under  no  circumstances  of 
bias  or  suspicion,  is  far  more  satisfactory 
than  the  most  elaborate  comparison  of  even 
an  experienced  pteraon,  called  by  one  side 
or  the  other  with  a  particular  object. 

I  find  no  express  authority  that  direct 
comparison  of  handwriting  is  admissible 
in  evidence,  but  many  to  the  contrary.  It 
is  indeed  said,  by  Pemberton,  Serj.  in  The 
Trial  of  the  Seven  Bithopt {S7,)  that  "in 
every  petty  cause,  where  it  depends  tipon 
the  comparison  of  hands,  they  use  to  bring 
some  of  the  party's  handwriting  which  may 
be  sworn  to,  to  be  the  party's  own  hand, 
and  then  it  is  to  be  compared  in  court 
with  what  is  endeavoured  to  be  proved* 
and  upon  ooroparing  them  togedier  in 
court,  the  jury  may  look  upon  it,  and  see 
if  it  be  right ;  'ud  he  was  arguing  against 
any  such  compsrison  in  a  criminal  case. 
If  such  was  the  practice,  it  has  long  ceased 
to  be  so  ;  and  the  distinction  between  civil 
and  criminal  cases,  as  to  rules  of  evidence, 
is  no  longer  recognised.  However,  on 
looking  to  the  report  of  The  Seven  Bishopi 
case,  it  is  plain  that  no  question  of  direct 
comparison  arose :  the  question  really  was, 
whether  witnesses,  who  had  never  seen  the 
parties  write,  but  had  seen  writings  sap- 
posed  to  be  theirs,  were  admissible.  The 
Court  constantly  said  that  they  were  not, 
and  compelled  the  Crown  to  prove  the 
writing  by  other  evidence ;  and,  accord- 
ingly, an  admission  by  all  the  defendanta 
of  their  signatures  to  the  alleged  libel  was 
proved.  So,  in  The  Trial  of  Algernon 
Sidney  {SB),  no  evidence  of  direct  compa- 
rison of  handwriting  was  given;  and  some 
of  the  witnesses  swore  that  they  had  seen 
him  write  (39).  Yet,  in  the  bill  for  re- 
versing his  attainder,  it  is  stated  that  he 
was  convicted  by  illegal  eridence  of  com- 
parison, which,  so  far  as  it  goes,  shews 
that  such  comparison  was  not  at  that  time 
considered  to  be  legitimate  evidence. 

Comparison  of  handwriting  has,  indeed, 
been  allowed  in  the  proof  of  very  ancient 
documents,  where,  from  lapse  of  time,  no 
living  person  could  have  any  knowledge 

(37)  If  How.  8t.Tr.  tsr. 

38)  9  How.  St.  Tr.  8 IB. 

39)  Ibid.  tM. 
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of  the  handwriting  from  his  own  ohserra- 
tion ;  as  in  Roe  d.  Brune  v.  RamUngt, 
Morewoodv.  ffW(40).  Taylor y.Cook('t\), 
Doe  d.  Tilman  v.  Tarver.  But  this  has 
been  allowed  from  absolute  necessity,  and 
the  ini|K>$sibility  of  better  evidence  being 
adduced.  Direct  comparison  by  a  witness 
was  expressly  rejected  by  Lord  Kenyon 
in  Stranger  v.  Searle,  and  by  Lord  I'en- 
terden  in  Clermont  v.  2'ullidge  (4^) ;  and 
it  was  conceded  in  argument  at  the  bar,  in 
the  present  case,  that  the  uniform  practice 
in  the  court*  for  many  years  has  been  not 
to  receive  such  evidence.  In  the  aue  of 
Burr  V.  Harper,  Dallas,  C.J.  allowed  what 
I  consider  to  have  been  comparison  of 
handwriting ;  and  I  do  not  think  that  de- 
cision right :  it  was  never  brought  under 
review,  because  the  verdict  was  against 
the  party  in  whose  favour  it  was  made. 

I  do  not,  under  these  circumstances, 
feel  that  I  am  obliged  .by  authorities  to 
admit  of  any  mode  of  acquiring  a  know- 
ledge of  handwriting,  except  the  two  above 
•ng<;ested;  and,  for  the  reasons  already 
atatedf  I  am  of  opinion  that  no  other  mode 
oufffat  to  be  introduced,  and  that  the  learned 
Judge  was  right  in  rejecting  the  evidence. 

LoKD  Dkhhak,  C.J. — A  person,  whose 
name  appears  as  an  attesting  witness  to  a 
will,  is  called  by  the  defendant  at  the  trial, 
and  swears  that  he  attested  the  will  and 
saw  the  testator  execute.  The  plaintifTs 
case  is,  that  the  will  was  not  genuine,  he  im< 
puting  fraud,  if  not  conspiracy,  to  some  of 
the  parties  concerned.  I'o  this  attesting 
witness  he  professes  not  to  impute  perjury, 
nor  participation  in  the  fraud ;  his  theory 
is,  thnt  the  witness  attested  some  paper* 
and  believes  the  will  produced  to  have 
been  that  paper ;  but  the  defendant  says, 
that  the  Witness  was  herein  deceived,  that 
the  paper  which  he  signed  was  not  the 
will,  though  he  thought  so,  and  that  the 
will,  produced  with  bis  name,  was  never 
seen  by  him  before.  In  connexion  with 
other  facts,  from  which  he  draws  this  in- 
ference, he  proves  by  the  same  witness 
many  of  the  genuine  signatures  of  that 
witness,  and  then  calls  a  second  witness, 
who,  obtaining  from  these  an  acquaintance 

(40)  14  But,  3f7,  D.  a. 

(41)  8  Price,  65a 
(4t)  4Csr.fcPay.  ]. 


with  the  character  of  the  attesting  witness's 
handwriting,  is  to  be  called  upon  after- 
wards to  pronounce  an  opinion,  whether 
the  attestation  to  the  will  is  in  the  same 
person's  handwriting;  that  is,  he  is  ex- 
pected to  give  in  substance  the  following 
testimony  : — "  I  have  gained  a  knowleilge 
of  the  handwriting  of  A,  from  examining 
all  the  proved  sij^natures,  and  I  am  of 
opinion  that  the  signature  to  the  will  is 
not  of  the  same  character  of  handwriting;" 
from  which,  among  other  things,  the  jury 
were  required  to  conclude  that  the  will 
was  not  in  &ct  atteated  by  A. 

The  effect  of  this  evidence  is  not  under 
consideration.  When  the  witness,  with  on- 
impeached  character  and  unimpaired  intel- 
lect, came  to  swear  positively  to  facts  on 
which  mistake  was  scarcely  possible,  and 
to  that  handwriting  with  which  no  livii^ 
person  could  be  so  conversant  as  himself, 
one  can  hardly  imagine  any  position  of  the 
cause  in  which  any  matter  of  opinion  could 
afford  a  formidable  contradiction  to  his 
direct  proof.  In  the  present  case,  how- 
ever, such  a  state  of  things  doubtless  ex- 
isted ;  for  the  learned  and  able  counsel  for 
the  defendant  took  the  objectioa ;  and  w« 
are  bound  to  consider  whether,  as  *  matter 
of  strict  law,  the  plaintiff  had  a  ri^t  to 
lay  before  the  jury  the  evidence  that  was 
withholden  from  them. 

In  the  first  place,  I  think  it  was  not 
contended  at  the  bar  that  evidence  of  opi« 
nion  on  this  subject  was  not  receivable, 
though  in  opposition  to  a  positive  statement 
of  fact.  And,  indeed,  however  specious 
at  first  sight,  such  an  argument  could  not 
be  maintained  a  moment.  There  is  nothing 
binding  in  the  most  positive  asseruons  of 
the  most  knowing  witness :  they  may  be 
untrue  from  ill  intention  or  mistake ;  and, 
if  untrue,  the  party  interested  should  be 
allowed  to  offer  evidence  that  they  are  ao, 
which  may  consist  of  a  variety  of  circum- 
stances, including  the  character  of  hand- 
writing. Suppose,  exemf^  gratis,  a  man 
to  have  sworn  that  he  saw  a  party  sign 
and  execute  a  bond ;  the  evidence  of  all 
who  were  best  acquainted  with  that  party's 
writing,  that  the  signature  was  not,  in  their 
opinion,  his,  would  surely  be  admissible. 

Taking  it,  then,  as  clear  that  the  unde- 
niable peculiarities  of  this  case  do  not 
preclude  evidence  of  opinion  as  to  the 
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faaodwriting,  the  only  question  it,  whether 
the  witiWM  called  to  pronounce  one  had 
sufficient  mateiials  for  forming  one,  to  be 
admissible  for  that  purpose.  And  he  ap- 
pears to  stand  in  exactly  the  same  situa- 
tion as  he  would  have  done,  if  called  to 
speak  of  the  handwriting  of  a  party  to 
tbe  auitt  whether  for  or  against  the  genu- 
ineness of  the  document.  He  may  have 
been  called  for  the  (daintiff,  to  proTe  the 
defendant's  aignalure  to  a  bill  or  bond. 
He  did  not  see  him  sign  it ;  nor  hat  he 
cTer  seen  him  write :  bot  this  is  confessedly 
immaterial,  if  he  has  bad  other  adequate 
means  of  obtaining  a  knowledge  of  bis 
band — 2  SUtrkie  on  Evid.  872.  2nd  ed. 
Such  is  the  rule,  as  Mr.  Starkie  under- 
stands it,  not  in  terms  warranted  by  the 
page  of  BulUr'i  N.P.,  236,  cited  in  his 
note,  but  fairly  reaulting  from  the  practice. 

Within  what  narrower  limits  can  tbe 
line  be  drawn  ?  Tbe  letters  forming  one 
side  of  a  correspondence  do  not  prove  the 
faandwriting,  because  addressed  to  a  parti- 
cular person :  that  person's  evidence  may 
be  requinte  to  shew  that  A.  had  in  some 
way  recognised  the  letters  bearing  A's 
signature,  and  therefore,  probably 
the  individual  who  wrote  them ;  but  this 
is  quite  different  from  a  knowledge  of  the 
handwritii^,  whether  they  proceeded  from 
A.  or  any  oUier.  The  clerk  who  constantly 
read  the  letters,  the  broker  who  was  ever 
consulted  upon  them,  is  as  competent  to 
judge  whether  another  signature  is  that  of 
tbe  writer  of  the  letters,  as  the  merchant 
to  whom  they  were  Addressed.  The  ser- 
vant who  has  habitually  carried  letters  ad- 
dressed by  me  to  others  has  an  opportunity 
of  obtaining  a  knowledge  of  my  writing, 
though  he  never  saw  me  write,  or  received 
a  letter  from  me. 

In  a  Nisi  Piint  case,  Smith  v.  Smrutnm/ 
(43),  it  was  necessary  to  prove  the  hand[- 
writing  of  an  attesting  witness.  The  de- 
fendant's attorney  was  sworn,  and  said  that 
be  believed  he  knew  tbe  handwriting,  for 
he  had  seen  the  same  signature  to  an  affi- 
davit used  by  the  plaintiff's  counsel  at  an 
earlier  stage  of  the  cause.  Park,  J.  over- 
ruled an  objection  to  the  evidence,  observ- 
ing, "  If  it  was  a  mere  comparison  of  hand- 
writing, it  would  not  do.  But  it  is  not  lo, 

(43)  SCsr.&Psy.  IM. 


the  witness  says  he  took  notice  of  the  sig- 
nature, and,  in  his  mind,  formed  an  opinion 
which  enables  him  to  swear  to  his  belief. 
I  have  no  doubt  that  it  is  evidence." 

In  ancient  documents,  knowledge  of  an 
officer's  handwriting  is  frequently  obtained 
by  an  observation  of  his  signature  to  papers 
which  he  would  be  called  upon  officially 
to  sign  ;  end  a  witness,  speaking  from  that 
knowledge,  may  give  an  opinion  whether 
any  particular  writing  was  made  by  the 
same  person.  The  process  is  therefore 
recognised  as  one  which  may  enable  one 
man  to  form  a  competent  opinion  as  to  the 
writing  of  another. 

Pausing  here  for  a  moment,  I  must  fairly 
say  that  I  think  the  syllogism  complete. 
Opinion  is  evidence  of  handwriting,  where 
it  is  founded  on  knowledge  obtained  from 
inspection  of  documents  proved  to  be  writ- 
ten by  the  same  party.  The  opinion  ten- 
dered here  was  founded  on  such  knowledge. 
If,  however,  any  rule  excluding  such  evi- 
dence had  been  promulged  by  competent 
authority,  I  should  at  once  have  yielded 
my  own  views.  I  6nd  no  auch  rule  laid 
down;  nor  can  I  deduce  one  from  the 
mere  cireumatance  that  opinion  of  hand- 
writing has  hitherto  been  formed  on  other 
means  of  forming  one.  The  consequences 
of  excluding  knowledge  so  obtained  may 
be  in  the  highest  degree  injurious  to  the  in- 
terests of  truth.  Suppose,  for  example,  that, 
instead  of  Lord  Eldon  (44),  some  person 
of  very  inferior  rank  had  appeared  to  be 
the  attesting  witness  ;  that  he  was  dead  at 
the  time  of  the  trial ;  that  conspirators, 
who  forced  the  deed,  had  been  entirely 
unacquainted  with  his  mode  of  writing. 
The  production  of  the  instrument,  and  a 
perjured  oath  that  he  in  fact  attested, 
would  set  up  the  forgery :  a  clear  know- 
lec^  of  the  character  of  this  man's  writii^ 
would  at  once  defeat  the  fraud.  But  ilae 
means  of  obtaining  such  knowledge  might 
be  unattainable  from  any  one  who  had 
either  seen  him  write,  or  held  any  corre- 
spondence with  him.  From  documents 
satisfactorily  proved  to  have  been  written 
by  the  witness,  possibly  never  heard  of  till 
the  eve  of  the  trial,  complete  demonstration 
might  be  obtained.  Similar  evidenoe« 
provti^  the  genuineness  of  a  disputed  at- 

(44)  Tins  ntan  to  tits  obssrvation  mtadm  fa 
E^^toa  «.  Klagstoa,  8  Ves.  47fi. 
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testation,  might  save  the  life  of  a  person 
accused  of  foi^ery.  I  adopt,  dwrefore, 
the  rule  in  Mr.  Starkie's  work,  which  I 
think  as  important  as  it  is  intelligible. 

No  single  authority  cited  in  opposition 
to  the  rule,  was  applicable  to  this  point, 
or  rather  was  favourable  to  the  defendant's 
argument.  Lord  Ferrert  v.  Sktrley,  if  i*^ 
proves  anything,  is  against  him ;  for  there 
the  Court  would  have  received  evidence 
of  a  witness's  opinion  on  the  handwriting 
to  an  attestation,  if  the  papers  on  which 
the  opinitm  was  founded  hod  been  traced 
to  the  attesting  witness.  It  was  the  proof 
of  identity  that  foiled.  Stranger  v.  Searle 
was  befera  Lord  Kenyon  in  1793.  The 
defence,  to  an  action  brought  on  the  actept* 
anoe  of  a  Inll,  was  foi^ry  of  the  supposed 
acceptor's  name.  Tlie  usual  evidence  of 
belief  having  been  given  by  the  plaintiff*, 
the  defendant  jnroduced  other  writings  as 
his,  for  the  purpose  of  comparing  them 
widi  the  bill  sued  on.  The  objection  here 
taken  was  a  preliminary  one,  that  "  it  did 
not  appear  which  was  the  real  handwriting 
of  the  defendant,  those  bills,  or  those  upon 
which  die  action  was  brought,  both  being 
proved  by  witnesses  ;  and  that  it  was  be- 
sides, judging  from  a  compaziscm  of  hands." 
The  reporter  says,  *'  Lord  Kenyon  ruled, 
that  ^e  witness  should  not  be  allowed  to 
deode  on  such  comparison  of  hands."  This 
ruling  appears  correct  on  both  grounds ; 
but  it  does  not  touch  our  present  argument; 
for  here  the  other  documents  were  proved 
genuine  by  the  witness  himself ;  and  the 
inference  was  not  sought  to  be  drawn  from 
comparing  the  papers,  but  from  enabling 
another  witness  to  obtain  a  knowledge  of 
the  handwriting  from  the  papers  so  proved, 
and  then  apply  it  to  the  paper  in  dispute. 
There  was,  however,  in  that  case,  a  direct 
lender  of  evidence  of  opinion  so  formed ; 
for  the  defendant's  counsd  then  observed 
that  the  witness  had  seen  the  defendant 
write  several  times;  but,  on  bis  adding 
that  this  was  when  the  defendant  had  writ- 
ten his  name  for  the  purpose  of  shewing 
to  the  witness  his  manner  of  writing,  Lord 
Kenyon  rejected  tlie  evidence,  "as  the  de- 
fendant might  write  differently  from  his 
common  mode  of  writing  his  name,  through 
design*"  This  objection  scarcely  required 
die  actttawai  a£  that  great  Judge;  'but  is 
qnite  foreign  to  ^  present  discussion. 


In  AiUArook  v.  Roaek  a  similar  defen(» 
was  made.  After  the  usual  evidence  of 
belief,  and  apparently  for  die  purpose  of 
strengthening  it,  **  another  witness  was 
called,  who  had  in  his  possession  five  bills 
of  the  defendant's,  which  had  been  proved 
under  his  commission,  he  having  been  a 
bankrupt.  Upon  being  shewn  the  bill 
upon  which  the  action  was  brought,  he 
said  he  did  not  think  the  acceptance  was 
the  defendant's  handwriting."  This  apK 
pears  precisely  similar  to  the  evidence 
rejected  in  the  present  instance.  The 
reporter  adds,  **  upon  comparing  these  bills 
with  the  aco^tance  of  the  hill  in  question, 
they  were  evidently  dtssimilar."  He  does 
not  say  by  whom  the  comparismi  was 
made ;  we  must  take  this  (I  think)  to  have 
been  done  by  consent.  Then,  on  the  de- 
fendant's part,  a  wiuiess,  who  hsd  seen 
defendant  write,  declared  his  belief  that  the 
acceptance  was  not  his  writing.  Then  the 
counsel  offered  to  the  jury  several  other 
bills,  admitted  to  be  of  the  defendant's 
writing,  and  desired  the  jury  to  compare 
them ;  a  course  which  was  objected  to, 
but  allowed  by  Lord  Kenyon.  This  ease 
surely  does  not  assist  the  plaintiff^s  objec- 
tion here,  sinee  the  course  there  pasaed 
unquesticned,  which  was  here  declared  in- 
admissible :  and  the  opinion  of  the  learned 
Judge,  that  the  jury  might  compare  writ- 
ings, does  not  make  out  that  he  would 
have  excluded  opinion  founded  on  other 
documents  proved  aUur^  to  be  genuine^ 

The  next  case  in  order  of  time,  which 
never  fails  to  be  mentioned  when  evidence 
of  handwriting  is  debated,  Ooodtitle  d.  Re- 
vett  v,  Braham,  furnishes,  however,  by  no 
means  so  valuable  an  authority  as  we  mtglit 
expect  to  find  in  a  trial  at  bar.  The  ques- 
tionable evidence  there  received  was  with- 
drawn by  die  Court  from  the  attention  of 
the  jury.  And  shortly  after,  in  Corsy  t. 
Pittf  Lord  Kenyon  expressly  pronounced 
It  inadmissible. 

The  King  v.  Cator  is  in  its  circumstances 
very  near  the  present  case  ;  and,  though 
only  a  Nisi  Prius  decision,  I  apprehend 
that  it  has  always  been  considered  good 
law.  The  defendant  was  tried  for  a  libel 
said  to  be  written  in  a  feigned  hand.  A 
person  from  the  Post-office,  supposed  to 
be  skilful  in  the  detection  of  forgeries, 
was  asked  to  look  at  certain  writings  in 
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tlw  defimdant*!  natural  hand,  and  then  at 
libel,  and  gire  bis  opmifm  w^iether  the 
libel  was  in  the  same  writing.  Hotham,  B., 
after  bearing  a  very  extended  argument, 
rejected  die  evidence.  If  this  witness  had 
been  desired  to  look  at  those  papers  the 
day  before,  in  order  to  gain  acquaintance 
with  the  character  of  the  writing,  that  case 
wottM  have  been  identical  with  the  pre- 
set. Can  this  difference  between  the 
modes  of  questioning  the  witness  make 
the  evidence  receivable  in  one  case,  and 
not  in  the  other  ?  I  apprehend  that  it 
may. 

The  diatinctifm  is  doubdess  very  subde ; 
and  in  pnuAiee  the  two  o^ationt  of  the 
nand  wul  Iw  likely  to  mn  uto  eadi  oilier. 
But  there  ia  an  essential  diSbrenee  between 
casting  our  eye  at  the  same  mtmient  on 
two  objects  placed  before  us  in  order  to 
judge  of  their  resemblance,  and  acquiring 
fiuniUarity  with  a  certain  character  of 
handwriting  ia  order  to  judge  afterwards 
whether  a  document  bears  that  chanuster. 
Mr.  Starkie  thinks  the  former  a  much 
note  satis&ctory  method ;  but  I  cannot 
agree  with  his  remark.  An  ingenious 
finger  m^ht  counterfeit  every  line  and 
an^  80  correcdy  that,  to  a  common  eye, 
DO  discrepancy  should  betray  itself;  uid 
yet  one  who  bad  an  intimate  knowledge  of 
die  individual  might  detect  a  striking  dif- 
ference in  the  general  character  of  the 
faandwritii^,  as  twins  may  present  no  ob- 
servable diversity  to  a  stranger,  and  yet 
be  distii^ished  at  aglance  by  their  parents. 
Besides,  in  taking  a  witness's  opinion  on 
such  a  point,  an  appeal  seems  to  be  made 
to  his  experience  and  skill,  while  the  mere 
ocular  comparison  of  two  documents  in 
joxtapoaiticm  looks  like  a  mechanical  pro- 
eecdii^,  a  mere  aet  of  measurement.  Whe- 
ther uese  reasons  may  be  thought  satts- 
£ftctory  or  not,  there  can  be  no  doubt  that 
in  fimner  times  the  law,  while  it  daily  acted 
on  o|Hnion  derived  from  knowledge  of  the 
dharacter,  regarded  compariawi  of  hands 
as  extremely  dangerous. 

The  legislature,  in  stat.  I  Will.  &  M. 
c.  7.  (private)  (44),  declared  accordingly 
the  attainder  of  Algernon  Sidney  void  as 
againstlaw,  "because  thejury  were  directed 
to  believe  the  writii^  bis,  by  comparing  it 

(44)  Sss  this  Aet.  9  Ho«r.  St  Tr.  996. 
NawSBaiES,vn.^B. 


with  other  writings  of  his."  Mr.  Starkie 
(45)  seema  to  think  this  recital  incorrect, 
according  to  our  present  noticm  of  com- 
parison of  hands  :  and  so  it  certainly  is,  if 
the  report  of  the  trial  in  the  State  Trials  is 
faithful.  Whether  it  is  or  not,  we  have  no 
means  of  deciding.  Jefiferies  is  charged 
with  falsifying  these  reports  in  some  in- 
stances ;  and  it  is  extraordinary  that  his 
summing  up  omits  all  mention  of  Sheppard, 
the  first  of  the  three  witnesses  said  to  have 
spoken  of  the  prisoner's  writing  on  the 
trial.  None  of  the  numerous  pamphlets, 
howerer,  impute  to  the  report  any  misre- 
preaentatitm  in  this  matter  of  law.  On  the 
other  hand,  when  the  act  for  reversing 
Sidney's  attainder  passed,  the  memwr  was 
green  of  the  atrocious  trid  whieh  j^oduced 
it,  and  the  foulness  of  the  admitted  pro- 
ceedings rendered  all  exaggeration  or  mis- 
statement superfluous.  But,  at  any  rate, 
the  act  is  a  legislative  declaration,  sanc- 
tioned, as  we  must  believe,  by  Sonfers  and 
the  other  great  lawyers  then  in  office,  that 
comparison  of  hands,  in  the  sense  in  which 
they  understood  it,  was  not  a  legitimate 
mode  of  judging  of  handwriting. 

And,  though  there  may  be  a  mistake  in 
supposing  that  course  to  have  been  pursued 
in  Sidne/s  trial,  no  other  sense  can  be  as- 
signed to  the  words  of  the  statute,  but  that 
wnich  Mr.  Starkie  states  as  the  present 
meaning  of  comparison  of  hands,  i.  e.  "an 
actual  comparison  of  two  writings  with  each 
other,  in  order  to  ascertain  whether  both 
were  written  by  the  same  person"  (46). 

Cases  to  this  effect  are  collected  in  a 
note  in  the  same  page  (47),  though,  in  the 
following  page  (48),  an  extract  is  given 
from  the  chapter  on  evidence  in  Buller's 
Nisi  Prius,  which  speaks  of  proving  the 
wrttii^  of  one  instrument  by  a  comparison 
with  others ;  and  Le  Blanc,  J.  twice  ad- 
mitted a  comparison  of  ancient  documents 
{Roe  dem.  iBrtPie  v.  RmUngi),  observing, 
that  at  that  distance  of  time  no  better  evi- 
dence could  be  obtained.  Whether  better 
or  not,  I  will  not  undertake  to  determine ; 
but,  plainly,  Holroyd,  J.  (one  of  the  most 
accurate  lawyers  and  profound  thinkers 
that  ever  sat  on  the  bench,)  was  aware  of 

(45)  «  Surlc  ¥.r.  Sr4,  <nd  edit. 

(46)  Ibid.  u.  q. 
{47}  Ibid.  n.  T. 
(48)  Ibid.  375,  n.  x. 
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«  difibfent  nrade  of  proceeding  with  andent 
docnnmtts,  and  one  more  conformaUe  with 
what  appears  to  have  been  the  ancient 
practice ;  for  he,  in  the  same  notet  i^Msan 
to  have  ruled  diflTerently  in  sneh  a  case. 
A  witness  produced  who  was  able  to  swear, 
from  his  having  examined  several  of  such 
signaturea,  that  he  had  obtained  sufiBcient 
knowledge,  was  permitted  to  give  an  opi- 
nion with  respect  to  handwriting  rvUkoul  an 
actual  comparison — Sparrow  v.  Farrant. 

The  same  note  indeed,  refers  to  a 
most  remarkable  case  of  Doe  dem.  Tilman 
V.  Tarver^  in  which  Lord  Traterden  di- 
rected a  person  prodncii^  a  paper  bearii^ 
a  steward's  signature,  to  compare  it  with 
other  ngnaturet  of  the  same  steward,  in 
books  belonging  to  the  manor,  and  say, 
upon  oath,  whc^er  he  bdteved  that  the 
writii^  were  by  the  same  person,  obserr- 
iw,  that  he  remembered  utwrenee,  J.,  at 
Worcester,  directing  a  Mr.  Benjamin  Price, 
accidentally  present,  to  compare  a  certain 
ancient  writing  with  others,  purporting  to 
be  written  by  the  same  person,  and  give 
his  opmion  on  the  identity  of  the -writing. 
I  presume  that  the  same  course  was  taken 
in  Roe  dem.  Brune  v.  Ranlinge.  It  does 
toot  appear,  however,  that  any  objection 
was  made  to  this  method  of  forming  an 
opinion  on  the  writing;  nor  can  it  be 
Bupposed,  that  any  party  would  be  inter- 
ested in  preferring  the  one  mode  of  proof 
to  the  other;  nor,  indeed,  is  it  qnite  dear, 
in  &ct,  that  the  mediod  prescribed  by  Hol- 
royd,  J.,  was  not  adopted  by  the  three 
other  learned  Judges  who  have  been  named, 
and  the  comparison  made  with  the  idea  in 
the  witness's  mind,  not  with  the  paper  it- 
self. Even  if  it  was  not,  and  supposing 
the  direct  comparison  to  be  right,  it  would 
not  follow  that  that  method  was  wrong, 
since  both  may  be  proper  and  Omissible ; 
and  if  it  was  not  inadmissible,  I  am  at  a 
loss  to  discover  any  difference  between 
diat  evidence  and  the  evidence  which  has 
been  excluded  on  the  trial  now  under  con- 
sideration. 

But  we  are  not  now  concerned  in  decid- 
ii^  between  two  methods  of  arriving  at  a 
knowledge  of  handwriting;  bnt  whether, 
when  the  genuineness  of  it  is  in  issue,  the 
knowledge  that  may  be  derived  from  other 
productions  of  the  same  hand  is  to  be  alto- 
gether excluded  from  the  inquiry.  Now, 


for  my  own  part,  I  am  ready  to  avow  mj 
entire  concurrence  in  the  sentinients  of  my 
Brother  Pedce  on  this  point,  but  diat  my 
opinion  goes  much  farther  than  his.  He 
says,  (reviewing  the  cues  of  Maefermm 
7'A<wte«(49),  The  King  r.  Cator,  ando^ers 
of  the  same  period,)  "the  wiali^ies  of 
law,  however,  appear  strongly  to  support 
the  admissibility  of  this  evidence ;  for  o^- 
ttion,  founded  on  observation  and  experi- 
ence, is  received  in  most  questions  of  a 
similar  nature.  There  is  a  certain  free- 
dom of  character  in  that  which  is  original, 
which  imitation  seldom  attains,  and  the 
want  of  that  A-eedom  is  more  likely  to  be 
detected  by  one  whose  attention  has  been 
directed  to  the  subject,  than  by  another 
who  has  never  given  his  mind  to  sneh  par* 
auits.  It  does,  thenfore,  aeem  ratbCT  too 
much  to  say,  that  such  evidaiee  is  in  all 
cases  inadmissible,  dioiu^  it  eertainly 
ought  to  be  received  with  great  caution, 
and  meet  with  litde  attention,  unless  as  cor- 
roborating other  and  stronger  evidence." 

With  r^rd  to  the  form  in  which  the 
question  was  proposed  in  the  late  trial,  if 
the  examples  of  Lord  Kenyon,  Le  Blanc, 
J.,  and  Lawrence,  J.,  and  Lord  Tenterden, 
render  it  doubtful  whether  it  was  the  only 
proper  form,  I  think,  on  tracing  the  sub- 
ject Uirough  the  books,  that  it  was  the 
vuut  proper  fbrm.  If  the  proved  doenniMit 
and  the  controverted  are  both  in  court,  and 
the  vritncss  speaks  to  their  resembUnee 
or  diflference  from  immediate  observathm, 
he  seems  to  perform  a  task  for  the  jnrj, 
which  every  one  of  them,  even  tbon|^  illi- 
terate, might  as  well  perform  for  hirasdf. 
But,  if  he  is  a  person  of  some  skill,  (how- 
ever low  in  degree,  snd  however  generally 
shared  with  him,)  be  does  what  possibly 
the  jury  may  be  incompetent  to  do.  Even 
in  these  times,  some  may  serve  on  juries 
who  cannot  read  and  write ;  bat  to  pro- 
duce a  person,  who  could  bwely  read  and 
write,  to  speak  of  his  own  ki^wledge  and 
judgment  in  handwriting,  wou4d.  radier 
tend  to  throw  ridicule  than  any  degree  of 
light  on  the  cause.  The  witness  must  be 
conversant  wiA  handwritii^  a.  banker,  n 
printer,  the  c^Boer  of  a  court  of  justice^ 
' — which  waa  the  description,  I  brieve,  of 
Mr.  Price,  when  Lord  Tenterden  attended 

(49)  FMke,  N.P.C.  tXh 
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the  Oxford  ciroiut  at »  barristw,  and  Mr. 
imtiee  Lwmnoe  placed  the  oocumeata  in 
lus  hand  (SOX't- to  be  entitled  to  any  -dfri 
giee  a£  authority. 

Fron  the'-Bobatitntkm  of  a  witness  for 
the  jnry,  io  fonniiw  «a  opinion  on  Uie 
gemiiiieness  of  han^nrtting,  an  adTwatagt 
foUowa  so  great  and  obviona,  that  itwoiUd 
ftinn  a  strong  motive  for  so  framing  tbe 
rale  of  evidence ;  I  mean  the  prevention 
of  that  distracting  multipHcity  of  issues 
wbid)  a  jury  might  be  called  upon  to  try^ 
arising  out  of  every  one  of  tbe  whole  num- 
ber of  documents  placed  before  them.  If 
this  could  be  done,  a  legitimate  a^ument 
might  be  nused  from  the  internal  evidence 
of  the  contents  of  each  paper,  and  the 
nature  of  each  transaction  idluded  to  diere- 
in.  On  theae  points  the  party  could  not  be 
expaetad  to  oosne  preparnl ;  and  infinite 
iijnatioe  might  ensue  from  prejudim  of 
every  kind.  I  therefore  entii«ly  adhere  to 
Hoe  dem.  Perry  v.  Newlon,  in  which  we 
JT fused  a  rule  miti  for  a  new  trial*  moved 
for  on  the  groand,  that  my  BroUier  Cole- 
ridge had  excluded  papers  tendered  in 
evidence  for  the  mere  purpose  of  being 
compared  with  some  which  were  proved. 
Indeed,  in  ChigUh  v.  WtlHam,  which  was 
ni|^ed  as  an  authority  for  receiving  such 
evidence,  the  Court  of  Exchequer  drew 
pseciady  the  line  which.  I  think,  the  true 
•■e,  observing,  that  the  Court  and  jury 
mi^t  eonspare  letters  when  they  had  bem 
admitted  for  the  general  purposes  of  t^ 
tauw,  though  witnesaee  are  cmly  permitted 
•o  c(»spare  Aem  with  die  diaracter  of 
handwriting  impressed  on  their  own  minds. 

Hie  same  effect,  I  am  aware,  might 
possibly  be  produced,  if  the  writiugs,  from 
which  tbe  handwriting  was  judged  of»  were 
in  court ;  for  I  apprehend  the  jury  might 
then  desire  to  see  the  documents  on  which 
die  witness  jud^d ;  and  my  BroUier  Parke 
has  informed  me,  tliat  at  Nisi  Prius,  he  has 
felt  himself  bound  to  permit  them.  Preju- 
dice might  thus  be  unfiurly  excited  by  a 
crafty  aeleetion.  This  would  be  an  abuse ; 
andfWhen  exposed  in  broad  daylight,  would 
drmw  die  usual  coasequeoces  of  takmg  un- 
fair advanti^^  oa  the  party  making  the 
attempt.    But  the  possibility  of  abuse  is 

<  50)  Mr.  BanUmio  Price  was  st  thst  time  die 
Clark  of  Asum  tar  dw  Oifbid  eireuiL 


nb  reason  for,  excluding  what  may  throw 
light  on  the^  brudii  and  is,  in  its  own  nature, 
evidence. 

Some  other  matters  were  .discussed  at 
the  bar,  connected  with  this  interesting 
subject,  which  do  pot  require  a  detailed 
notice.  On  the  question  whether  hand- 
writing,  looked  at  by  itself,  is  genuine  or 
forged,  the  cases  appear  to  me  to  have 
justly  exploded  the  notion,  that  bare  in- 
spection by  the  most  skilful  person  can 
furnish  means  for  forming  an  opinion ;  and 
Gumey  v.  Langlandt  is  a  correct  decision, 
I  think,  of  Wood,  B.,  supported  by  the 
dicu  of  liord  Tenterden  and  Holroyd,  J., 
that  such  an  opinion  cannot  be  received 
from  one  not  acquainted  with  the  hand- 
writing suf^Kwed  to  be  imitated.  I  do  not, 
indeec^  onderstand  how  audi  evidence 
could  be  rejected,  if  a  witness  should  swear 
that  bis  habits  gave  him  the  requisite  skill  { 
but  I  do  not  think  that  either  Court  or  jury 
would  believe  him,  or  place  the  least  re- 
liance on  his  opinions ;  practically,  there- 
fore, this  chapter  may  be  considered  as 
expunged  from  the  book  of  evidence. 

I  know  not  whether  any  argument  was 
raised  on  the  knowledge  being  gained  poil 
litem  vtotam.  But  the  judgment  is  almost 
always  formed  -pott  litem  molam,  both  on 
handwriting  and  other  aubjects  of  specula- 
tion. There  seems  no  reason  why  the 
knowledge  should  be  not  obtained  in  the 
same  stsf^e;  indeed,  the  opinion  of  medical 
men  is  constantly  taken  on.  tacts  brought 
to  their  knowledge  during  the  trial. 

On  the  whole,  I  think  the  question  re- 
giUar,  and  the  epeclusion  of  the  evidence 
improper ;  but,  the  Court  being  equally 
divided,  the  rule  for  a  new  trial  must  he 
discharged. 

Micharged, 


yUyi  ]  »i«eBNe.sHaw.BSQ. 

Jmtice  of  Peace — Jwriedietion — Servant 
—Infant. 

The  jurimKction  of  Justieei  of  the  PoMee 
vrnder  4  Oeo.  4.  c.  84.  $.  3,  doee  not  extend 
to  domettic  servantt, 

Quapre — nheOter  an  m/an(  is  capable  q/ 
conXraelmg  to  aerM,  ao  tutebe  liable  to  tnr 
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COURT  OF  QUEEN'S  BENCH : 


svmmarjf  juritdietitm  of  a  Juttiee  tit 
Peace  under  that  act  of  parliament? 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (ir.i.)  MX.  p.  14.] 


1837     ('(^HN  DOE  dem.  shireepf  and 

June  10    §       OTHERS  V,  CODLTHaSD  JIND 
^  BALDRT. 


Evidence 
Land. 


-jidmittUmt  fty  7*eiiaii<  of  the 


A  party  wot  proved  to  have  been  m  the 
posteasion  of  certain  land  for  many  yeartt 
and  white  m  such  possession  to  have  executed 
a  deed,  by  winch  he  granted  an  annuity,  and 
charged  it  on  such  land : — Held,  that  such 
deed,  which  recited  that  the  legal  estate  in 
the  land  was  m  tnutees,  and  that  he  had 
only  a  life  interest  therein,  teat  arfmuftUe  m 
evwence,  in  ejectment  against  third  parties, 
to  recover  the  same  land,  the  ttdmissiMs  being 
agaimH  Au  interest. 

Ejectment  for  land  at  Clopton,  in  Suffolk, 
At  the  trial,  before  Bolland,  B.,  at  the 
Summer  Assizes  for  the  county  of  Suffolk, 
in  the  year  1835,  it  was  proved,  that  in 
the  the  year  1771,  one  William  Daniel 
being  seised  in  fee  of  the  premises  in  ques- 
tion, died,  having  devised  them  to  trustees 
for  sale,  and,  after  payment  of  his  debts,  to 
lay  out  the  money  in  the  purdiase  of  real 
estates,  to  be  setued  to  the  same  uses  as 
his  other  estates — namely,  to  the  use  of 
bis  own  aon  William  Barker  Danid  for 
life,  remainder  to  trustees  to  preserve, 
&c.,  remainder  to  his  issue  in  tail,  with 
the  ultimate  remaiuder  to  his  brother  in 
fee.  The  trustees  did  not  sell  the  pro- 
perty, but  suffered  W.  B.  Daniel  to  take 
possession  of  it,  and  to  remain  undisturbed 
in  his  possession  during  his  life.  He  died 
in  ISSif,  having,  as  it  was  alleged,  convey- 
ed the  property  to  the  defendant  Coulth- 
red,  in  fee.  The  defendant  Baldry  was  the 
tenant  of  the  land,  who  had  succeeded 
to  one  John  Baker,  the  under-tenant  of 
W.  B.  Daniel,  to  whom  he  had  paid  rent 
for  fif^y  years.  This  payment  of  rent 
raised  a  presumption  of  a  seisin  in  fee  in 
W.  B.  Daniel,  and  negatived  the  seisin  of 
the  devisor ;  but  to  rebut  that  pretumptioo, 


a  deed  wasput  in,  dated  October  1, 1619, 
by  which  W.  B.  Daniel  granted  an  annuity 
to  one  John  Water,  and  charged  it  upon 
the  present  premises.  In  that  deed,  bis 
title  under  his  father's  will  was  set  out ; 
and  it  tbereby  apiMwred,  that  tbe  legal  es- 
tate was  in  ue  trustees,  it  bemg  recited 
that  all  the  debts  and  l^pwies  had  been 
paid.  It  was  ol^ected,  that  this  deed  was 
not  admissible  in  evidence  against  the  de- 
fendants, who  did  not  claim  under  it ;  but 
the  learned  Judge  admitted  it,  giving  the 
defendants  leave  to  move  to  enter  a  non- 
suit, if  the  Court  should  hold  that  it  waa 
inadmissible.  In  the  Michaelmas  term 
following — 

Storks,  Serj.  obtained  a  rnle  ntn ;  againat 
which,  cause  was  shewn  by — 

Kelt^t  who  cimtended,  that  the  deed  waa 
admissible,  conteining  a  declaration  made 
by  a  party  in  pcnsession  of  the  land,  and 
which,  as  it  diminished  his  estate,  by  re- 
ducing it  from  a  fee  to  a  life  estate,  waa 
contrary  to  his  own  interest — HMmay  v. 
Rakes  (\),  Peaceable  v.  Waison  (2),  Came 
V.  NicoU{S),  and  Doe  v.Pettett  {4).  Whe- 
ther the  defendants  claim  under  W.  B. 
Daniel,  or  are  strangers  to  his  estate,  the 
declaration  of  a  person  in  actual  poissession, 
or  in  the  receipt  of  the  rents,  is  admissible 
to  explain  the  nature  of  his  holding. 

Storks,  Serj.  and  Gunnuig,  in  su[^>OTt 
of  the  rule,  urged,  that  in  fact  this  waa 
not  a  declaration  against  the  interest  of 
W.  B.  Daniel,  because  he  had  no  Iqpd  es- 
tate at  all  in  these  premises.  They  were 
devised  to  the  trustees,  who  ou^ht  to  have 
wdd  tbem,  but  vrfko  allowed  him  to  hdd 
tliem  for  his  life.  Thorefore,  when  he  as- 
serted, as  he  did  in  his  deed,  that  the  trus- 
tees had  BO  granted  them  to  him,  he  was 
really  setting  up  his  own  title,  and  advanc- 
ing his  own  interest.  The  foundaUoa  for 
the  admissibility  of  the  evidence  conse- 
quently fails ;  and  it  becomes  necessary  to 

S'ove  a  privity  of  estate  between  W.  B. 
aniel  and  the  defendants,  before  his  de- 
claration can  be  received  against  them — 
Outram  v.  Morewood  {S).    In  Wootmay  v. 

(I)  CitMl  \>j  BoUer,  J.,  ta  Dniss  v.  PisM,  S 

TMm  R«p.  M. 
(«)  +Taiiiii.  16. 

(3)  1  Bing.N.C.4S0iS.e.4LnvJ.R«p.(N.B.) 
CP.  89. 
(4>  S  B.&  Ald.<Z9. 
(5)  A  T«n  R«p.  Xtl, 
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Rome  (6),  the  idend^  of  inmest  wu 
proved;  but  thm  was  no  proof  here,  Uiat 
the  defendants  were  identified  in  interest 
with  W.  B.  Daniel. 

Cur.  offo.  vuU. 

The  judgment  of  the  Court  was  now 

delivered  by — 

LoED  Dbmhan,  C.J. — [After  stating  the 
facts,  his  Lordship  continued :] — A  rule  niti 
for  a  new  trial  was  granted,  on  the  ques- 
tion, whether  certain  evidence  was  admis- 
sible— namely,  a  deed  executed  by  W.  B. 
Daniel,  for  raising  a  sum  of  money,  to  be 
seenred  by  annuity  on  these  premises,  in 
whidi  the  will  was  recited,  that  the  trus- 
tees had  not  sold,  and  that  W.  B.  Daniel 
was  in  possession  by  permission  of  the 
mistus.  The  leanied  Judge  permitted 
the  evidence.  We  think  he  was  right,  on 
the  principle,  that  W.  B.  Daniel  being 
once  shewn  to  be  in  receipt  of  the  rents 
and  profits,  his  declaration  in  the  deed, 
that  he  held  under  and  by  the  permission 
of  the  lessor  of  the  plaintiflTs  ancestor,  was 
in  derogation  of  his  own  apparent  right,  to 
be  considered  as  the  owner  in  fee.  We 
cannot  look  at  the  equitable  relation  in 
whtdi  the  parties  stood  to  each  other.  The 
sde  qnestHm  is,  in  whom  the  legal  estate 
resides.  We  think,  the  admission  of  the 
p«son  in  receipt  of  the  rent,  that  he  held 
under  another,  whether  as  tenant  by  aufi^ 
anoe.  or  as  a  receiver  of  the  rmts,  is  un- 
doubtedly evidence  that  he  himself  is  not 
the  owner  of  the  l^al  estate.  Then,  there 
is  proof  here  aUande,  that  the  lessor  of  the 
phuntiS*  had  the  legal  estate  under  W. 
<fi)  1  Ad.  &  El.  114  i  s.  c.  S       J.  Rep.  (HJ.) 


Daniel's  will ;  and  it  is  also  proved,  that 
the  father  of  the  defendant  was  in  posses- 
sion in  the  lifetime  of  the  testator. 

Rule  diacharged. 


1857.  \  THE  QUfiSN  V.  THE  JUSTICES  OF 
Nov.  23.  /       THE  LIBERTY  OV  UPON. 

Borough  Rate — Certiorari. 

Thia  Court  cannot  review  the  deciaion  of 
the  Quarter  Seaaiona,  quashing  a  borough 
rate,  ingpoaed  under  ihe6^6  mil.  4.  c.  76, 
eu  the  certiorari  ia  taken  awajf  by  the  ISind 
aectum. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (h.s.)  M.C.  p.  8.] 


1837.  1 

Nov   27    f  TAYLOau.  DEVETANDOTHBES. 

Cuatam — Pariah  Bomdariea — Perambu- 
UUvm-^Emdence. 

A  custom for  pariahionera  in  perambulating 
the  ^(xrockial  boundariea,  to  go  through  a 
parttcular  houae  in  the  pariah,  »/uch  ta  not 
on  the  boundary  lineior  m  onyflumiKr  reqidr- 
edin  theeouraeqf  the perambula^tm,  eomiol 
be  aupporled. 

In  an  action  treapaat  by  a  party  whoae 
houae  ia  aituate  m  the  pariah,  againat  other 
pariahioneraf  for  the  eauraee  cf  aueh  an  al- 
leged euatomary  right,  on  entry  in  thepariah 
booka,  recording  tf^faet  that  the  perambula- 
tion haa  taken  place  in  a  particular  line,  it 
inadmaaible  in  evidence. 

iFor  the  report  of  the  above  case,  see 
aw  J.  R^.  (1I.S.)  M.C.  p.  II.] 


MEMORANDUM. 

Nov.  18. — On  this  day,  John  Goode,  a  captain  in  the  amiy,  was  brought  up  on  a  writ  of 
kabeat  corpus,  by  the  keeper  of  the  Totbill  Fields  Bridewell,  to  plead  to  an  indictment  which 
had  been  found  at  the  Westminster  SetisioDt,  and  since  removed  into  this  court,  which  charged 
the  defendant  with  having  spoken  certain  seditious  words  against  Her  Majesty  Queen  Victoria. 
The  prisoner  was  evidenuy  insane,  snd  refused  to  plead  to  Uie  indictment.  A  jury  was  there- 
fiwe  unmediately  called  ftwo  a  puiel  prerionsly  summoned,  and  was  sworn  to  tty  whether  Ae 
prisoner  was  insane  or  not  Evidence  was  siven  which  proved  clearly  that  he  was  it^  and 
Jory  returned  a  verdict  accordingly,  which  was  recorded ;  whereupon  the  Court,  under  the 
39  &  40  Geo.  3.  c  94.  s.  2,  ordered  him  to  be  kept  in  the  custody  of  the  same  keeper,  until 
Her  Majesty's  plessure  should  be  known,  and  he  was  taken  back  to  the  BrideweU. 


END  OP  MICHAELMAS  TERM.  1837. 
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Jan.  2S.  i 

EccUsiaMtkat  Property — Annuity. 

A  beneficed  clergyman  m  1613  granted 
an  annmty,  and  charged  it  on  benefice  S;  in 
ISXtf  he  granted  another,  wAteA  Ae  charged 
iipoii  S,  andupOH  W.  In  1831  hi^hannmtiet 
were  re-fmrchased  by  him  and  aseigned  to  a 
new  graiOee,  «u  tnulafor  the  benefit  of  the 
BrUtek  Amuuty  Company,  on  wkiehihe  pkui^ 
tiff  feat  ehmmait^  and  tie  mmmtiee  falling 
again  into  arrear,  ike  gnmtee  reeovered  the 
rectory  of  S,  and  fool  potMettion  thereof. 
Ben£t  the  chargea  created  by  thete  grants, 
a  warrant  of  €Utomey  wat  executed  in  1881, 
mhich  recited  the  grants ;  that  they  mere 
charged  on  the  livings ;  that  it  mu  intended 
that  a  warrant  of  attorney  thould  be  gitten  at 
a  collateral  security  for  the  annuiti/ ;  mtdthat 
sequestration  was  to  issue  from  ttme  to  time 
at  arrears  accrued,  but  it  merely  authorijsed 
the  entering  up  of  an  abtolute  judgment : — 
Held,  that  the  warrant  of  attorney  was  vaRd, 
ami  that  the  plaintiff  was  at  liberty  to  hold 
a  te^^ration  issued  against  W,  upon  the 
judgment  entered  up  in  co^ormily  therewith, 
until  he  was  uUi^fied  the  whole  arrears  due 
at  the  time  it  wat  sued  out,  and  alto  to  apj^ly 
the  pn^t  of  S.in  payment  of  the  aeerutng 
arrears. 

On  the  18th  of  February  1818,  the  de- 
fendant, who  is  the  rector  of  Great  Stans- 


bridge,  and  also  vicar  of  Little  Wekeringk 
both  in  the  tame  county,  granted  an  annuity 
of  860/.  to  one  B.  Fisher,  and  charged  it 
upon  the  rectory.  In  1816  he  granted 
another  annuity  of  9Sl.  to  oae  T.  H.  Bhepr 
herd,  and  charged  it  upon  the  re^ry  and 
the  vicarage.  In  1 820,  he  granted  anotheri 
and  charged  i£  npon  the  vicarage,  and  im 
1688,  a  fourth,  whidi  he  alao  charged  upoa 
the  rectory  and  the  vicarage.  In  January 
1885,  he  executed  ft  deed,  whereby,  after 
reciting  dwt  be  had  agrtad  to  r«-purchaae 
these  amniitiea,  and  thiA  Petar  Moor^ 
dM  ehaiman  of  the  British  Annuity  Com* 
pany,  had  agreed  with  the  defend^MH  for 
the  purchase  of  an  annuity  of  074/.,  far 
the  sum  of  4,400/.,  out  of  which  the  former 
annuities  were  to  be  paid  off,  be  granted 
an  annuity  of  that  amount  charged  on  his 
rectory  and  vicarage.  The  annuities,  and 
also  the  terms  which  had  been  created  to 
secure  them,  were  assigned  to  a  trustee 
for  the  benefit  of  the  company.  The  deed 
also  recited,  that  the  defendant  had  given 
a  warrant  of  attorney  to  the  plaintiflT, 
authorizing  him  to  enter  up  judgment  for 
8,800/.,  as  a  collateral  security  only  fbr 
payment  of  the  umuity,  and  contained  a 
covenant  by  the  defendant,  that  when  and 
BO  often  as  the  said  uinuity  diould  be  in 
arrear  for  twenty  days,  it  should  be  hiwful 
fbr  the  plaintiflT  to  sue  out  execution  for 
the  recovery  of  the  arrears  of  the  said  an- 
nuity and  costs ;  and  it  was  provided,  that 
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«D  repayment  of  the  mm  of  4|400i.  by  the 
defendrat^MtiafaciioD  ibould  be  entered  on 
the  roll.  On  the  same  day,  the  defendant 
cxecuteda  warrant  of  attorney,  which,  after 
recitii^  the  grant  of  the  different  annuitiea, 
■od  the  intended  re-purchase  and  transfer 
to  the  fM>mpany,  for  the  further  securing 
of  the  regular  payment  of  the  annuity  of 
574Lt  authorized  the  plaintiff  to  enter  up 
a  judgmrat  for  8,8002.  in  this  court. 
There  was  no  provision  in  the  warrant  of 
attorney  for  the  executi(HU  to  be  levied  or 
exeeated  upon  the  judgment.  On  this 
wiurrant  a£  attorney  judgment  was  entered 
Dp  on  March  S,  18X5,  and  a  writ  of  tevoH 
faeitu  was  sued  ont  in  June  1 838|  to  recover 
eertain  arreurs  of  the  annuity,  under  which 
the  Buhop  of  London  granted  a  sequestra- 
tion of  the  vicarage  ;  and  at  the  Spring  As- 
sises of  the  same  year  the  trustee  for  the 
company  recovered  the  rectory  in  an  eject- 
ment(l).  The  sequestration  still  conti- 
nues. The  defendant,  in  March  1836,  was 
discfaaiged  under  the  Insolvent  Debtors 
Act,  and  all  his  property  was  assigned  to 
one  of  hia  creditors.  In  1839,  he  hadap- 
I^ied  to  this  Court  to  set  astde  dus  warrant 
(tf  attorney,  and  the  judgment  entered  up 
thereon,  and  also  a  sequestration  whitdi 
had  issued  for  prior  arrears,  when  the  rule 
was  discharged,  in  regard  to  the  warrant 
of  attorney  and  the  judgmrait,  but  the 
seqnestratioa  was  set  aside  from  that  time 
— see  Moore  v.  Ramtden  (2).  A  rule  fiiit 
for  the  same  purpose  had  been  obtained 
in  Trinity  term,  1836,  against  which,  cause 
was  shewn  in  last  Trinity  term,  by — 

and  Cfumnell. — Two  points  have 
been  nude  on  the  present  occasion first, 
that  tibe  judgment  is  void,  as  being  a  charge 
on  an  ecdesiastical  benefice  ;  second,  that 
Ae  sequestration  of  Little  Wakering  can- 
not be  continued  for  the  arreiura  now  due. 
The  Court  ht»  already  determined  the  first 
pout  in  18Sf,  and.  the  party  has  no  i^ht 
to  bring  forward  the  same  question,  even 
though  new  facts  be  now  stated — kotiett 
V.  Hmrtleif{S).  But  the  warrant  of  attor- 
ney was  not  invalid.  It  did  not  purport 
to  be  a  conftimiing  charge  upon  the  living ; 
it  anthorized  a  judgment  to  be  entered  up 

Q)  Doe  d.  Wilb  v.  Ranudea.  4  D.  &  Ad.  608. 

(t)  S  B.  St  Ad,  9l7,n. ;  r.  Luml«y  on  Aonoi- 
tiM,  SSa ;  «Bd  aoa  a  fiill  report  of  th«  cue,  1  Law 
J.  Rep.  (MA)  R.B.  IM. 

(3)  5  N.  ft  M.  415;  ■.  o.  5  Liw  J.  Rep.  (n.  s.) 
K.B.  49.   See  Todd  •.  J^Snj,  ante,  t. 


absolutely ;  and  though  it  may  have  been 
intended  to  operate  as  a  collateral  security 
for  the  annuity,  such  intention  will  not 
render  it  invab'd — Colthrook  v.  Layton  (4). 
Secondly,  although  the  plaintiff  has  reco- 
vered the  rectory  of  Great  Stansbridge,  he 
is  not  precluded  from  holding  the  seques- 
tration upon  Little  Wakering,  to  satisfy 
the  arrears  of  the  annuity  due  at  the  time 
of  the  sequestration.  That  sequestration 
has  not  produced  enough  to  satisfy  those 
arrears,  and,  therefore,  the  defendant  has 
no  right  to  have  it  set  aside.  The  fact  of 
the  defendant  having  been  discharged  under 
the  InsolventDebtors  Act,  makes  no  diBer- 
ence.  The  assignee  cannot  be  in  a  better 
situation  than  the  defendant;  and  Bishop  v. 
Hatch  (5)  shews  that  a  benefice  does  not 
pass  to  the  assignee  of  an  insolvent  debtor. 

Sir  W.  W.  FoUeU  in  support  of  the  rule. 
— This  judgment  is  not  valid.  The  war- 
rant of  attorney  operates  as  a  charge  upon 
the  defendant's  benefice,  and  is  exactly 
within  the  case  of  Saltmarth  v.  Hemlt  (6). 
There  is  here  an  express  recital  of  the 
grant  of  an  annuity  secured  upon  the  de- 
fendant's benefice,  and  that  the  warrant  of 
attorney  is  given  to  secure  that  annuity* 
In  Coi^trook  v.  Layiom,  and  Joknttm  v. 
Brazier  (7),  the  warruit  of  attorney  did 
not,  on  die  face  of  it,  appear  to  be  a  dbarge 
upon  the  benefice ;  but,  it  is  impossible 
to  read  the  warrant  of  attorney  in  the  pre- 
sent  case,  and  not  see  that  the  defendant 
has  executed  it,  to  operate  as  a  charge 
upon  his  benefice.  Then,  if  the  warrant 
of  attorney  be  not  altogether  void,  at  least 
the  plaintifFhas  no  right  to  keep  the  seques- 
tration now  on  foot.  He  has  obtained 
possession  of  the  rectory  of  Stansbridge, 
but  does  not  say  how  much  he  has  received 
from  it.  The  receipts  of  that  benefice 
must  have  reduced  the  arrears  for  which 
Little  Wakering  has  been  sequestered, 
and  therefore  it  is  evidently  retdined  for 
the  purpose  of  satisfying  the  present  accru- 
ing payments.  In  effect,  the  sequestration 
is  kept  up  for  that  purpose. 

Cur.  adv.  vuU. 

(4)  4  B.  %  Ad.  578 ;  B.  c.  S  L«w  J.  Rep.  (N.8.) 
K.B.  95. 

(5)  1  Ad.&ELiri;  •.o.3LcwJ.R«p.  (ii.s.) 
K.B.  irr, 

(6)  1  Ad.Ac  £1.8lf  ;s.  c.3  Law  J.  Rsp.(N.s.> 
K.B.  188. 

(7)  1  Ad.  &  El.  6«4;  B.  c.  3  Uw  3.  Ben.  (na) 

K.B.  ttr. 
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And  now,  the  judgment  of  the  Court 
was  delivered  by— 

Lord  Dbhhan,  C.J. — In  this  case  it 
appeared,  that  in  the  year  ISIS,  that 
is,  in  the  interval  between  the  4S  and 
57  Geo.  S,  when  the  13  Eliz.  was  not  in 
being,  the  defendant  being  incumbent  of 
the  rectory  of  Great  Staiubridge,  in  con- 
sideration of  a  loan,  agreed  to  charge  his 
living  with  an  annuity,  and  to  demise  it 
in  case  of  non-payment  to  a  trustee^  for 
securing  both  such  payments  that  might 
then  be  due,  and  such  as  might  theree^ier 
become  due.  Under  this  deed,  the  trustee 
recovered  by  ejectment, in  1833, possession 
of  the  rectory,  and  has  received  Uie  profits 
to  the  extent  of  661i.,  (or  the  plaiDtiff*8 
benefit.  In  1825,  when  the  repeal  of  the 
43  Geo.  S.  had  restored  the  operation  of 
the  1 3  Eliz.,  thedefendant,  in  consideration 
of  further  advances,  granted  another  an- 
nuity, and  secured  it  both  on  the  rectory 
and  on  another  living  of  which  he  was  in- 
cumbent— Little  Wakering.  One  of  the 
instruments  executed  by  the  defendant 
on  that  occasion,  was  a  deed  demising 
the  living,  and  authorizing  the  plaintiff 
to  enter  on  the  premises,  and  to  oistraio 
for  the  annuity  and  sequester  the  living ; 
and  it  recited  an  intentitm  to  execute  a 
warrant  of  attorney  of  even  date,  as  a  col- 
lateral security  only  for  the  better  pay- 
ment of  the  annuity,  and  that  no  execu- 
tion should  issue  until  after  twenty  days* 
de&ult ;  but,  in  such  case,  it  should  be 
lawful  for  the  plaintiff  to  sue  out  such  exe- 
cution or  executions  as  he  should  think  fit. 
The  warrant  of  attorney  expressly  refers 
to  the  annuity  deed,  reciting  this  provision, 
and  After  a  statement  of  the  negotiations 
between  the  parties  and  others,  respecting 
money  raised  for  the  defendant's  bene- 
fit, and  for  further  securing  the  re^lar 
payment  of  the  annuity,  authorizes  judg- 
ment to  be  entered  up  forthwitii  against 
him,  for  8,S00^,  being  double  the  amount 
of  the  monies  advanced  by  the  plaintiff  to 
him,  or  for  his  henefit.  No  power  to 
sequester  is  given  either  expressly  or  by 
reference  to  the  indenture ;  and,  as  the 
whole  amount  of  arrears  due  exceeds  the 
profit  of  the  rectory  of  Great  Stonsbridge, 
actually  received,  by  ftOOl.,  the  plaintiff 
has  issued  execution  for  this  sura,  and 
sequestered  LitUe  Wakering  to  raise  it. 


The  defbndant  obtained  a  rule  to  set  aside 
the  warrant  of  attorney,  judgment,  and 
sequeatration,  on  the  ground^  tiiat  they  were 
chiu^ea  on  an  ecelesiastical  benefice ;  and 
my  Brothers  Littledale,  Patteson,  Williams, 
and  myself,  heard  the  case  argued.  The 
very  same  motion  was  previously  made  by 
the  same  defendant  in  the  same  case,  in 
Hilary  term,  1832,  and  the  rule  was  dis- 
charged by  Lord  Tenterden  and  my  Bro- 
ther Fatteson.  We  cannot,  however,  pro- 
perly act  on  that  decision,  because  the 
short  note  of  it  proves  that  these  facts 
were  not  quite  rorrectly  brought  before 
the  Court,  inasmuch  as  we  find,  on  look- 
ing at  the  warrant  of  attorney,  as  set  oat  in 
the  affidavit,  that  it  contains  no  defeannce 
whatever,  and  no  mention  of  seqaeatering, 
but  merely  an  authority  to  mter  up  ju^ 
mentforthesum  secured.  Such  a  warrant  of 
attorney  has  been  in  no  case  held  a  chain- 
ing of  die  benefice ;  and  it  is  unnecessary 
for  us  to  discuss  the  decision  in  Saltmartk 
V.  Hewitt,  or  Nmland  v.  fVatkin,  on  which 
that  case  was  in  a  great  measure  founded ; 
but,  as  we  have  been  led>to  an  examination 
and  perusal  of  the  numerous  cases  that 
have  been  determined  of  late  years  on  thia 
subject,  we  think  it  ri^ht  to  state,  that 
Nemland  v.  Walkin,  (which  is  very  shortly 
reported  in  9  Bin^htim'M  Reports  (i),  ac- 
companied by  no  judgment  of  the  Court, 
beyond  a  direction  in  a  loose  ftmn,  diat 
the  rule  should  be  made  ahsdute,)  is  given 
with  the  fhll  argument  and  the  judgment 
of  the  Lord  Chief  Justice  Tindal,  in  the  Lam 
Journal  (9).  The  sequestration  of  Little 
Wakering  has  taken  place  under  a  warrant 
of  attorney,  which  is  not  a  charging  of  the 
benefice  ;  and  the  application  was  to  set 
aside  this  sequestration,  on  the  ground, 
that  it  had  issued  for  arrears  subsequently 
accruing,  all  due  at  the  time  having  been 
paid  out  of  the  proceeds  of  the  other  rec- 
tory ;  but  we  think  the  plaintiff  has  a  r^ht 
to  apply  these  proceeds  as  he  may  think 
proper,  and  he  may  keep  the  latter  on 
account  of  the  new  arrears,  whUe  he  keeps 
that  of  Little  Wakering  for  such  as  became 
due  before.  This  rule  must  therefore  be 
discha^ed. 

Ride  discharged. 

(8)  P.  lis. 

(9)  Sm  1  hkw  3.  R«p.  (N.S.)  CP.  147. 


Digitized  by  Google 


HILARY  TERM,  1688. 


57 


£  BIMNI  AMD  AKOTHEB,  ASHO- 
1838.      \      MBBS  OV  KIT.  J.  HAKEUOH, 
Jan.  S.     ^      AN    IKtOLVBHT   DXBTOB,  V. 
TOWSET. 

Insolvent  Debtor — Voluntary  Aasignment. 

An  intohent  debtor,  afUr  hit  impriMm- 
mentt  mlheut  anypresture  or  tmr  amtidera- 
imif  executed  a  d^ed,  whereby  he  attigned  all 
Au  property  to  truttee$  for  the  bene^  of  all 
At*  crwAfor*.- — Held,  that  it  wtu Jrauduleta 
wiikm  the  7  Geo.  4.  e.  57.  «.  82,  md  void. 

Money  bad  and  received  to  the  use  of 
die  ^amtiflb  as  assignees. 

Plem — the  genenu  iasae. 

At  the  trid,  before  Lord  Demnan,  C.J., 
at  the  Middlesex  sittii^  after  Trinity 
term,  1836,  it  appeared,  that  the  insolvent 
was  arrested  in  May  1834,  and  went  to 
prison.  In  November  1684  he  executed 
a  deed,  whereby  he  conveyed  all  his  pro- 
perty, except  Uie  dividends  on  a  sum  of 
2,096/.  in  the  SI.  per  cent,  reduced,  to  trus- 
tees, for  the  benefit  of  all  his  creditors 
who  should  execute  the  deed.  On  June 
17,  1885,  he  filed  his  peUtion  in  the  Insol- 
vent Debtors  Court,  and  executed  the  as- 
signment t»  the  provisiMial  assignee,  and 
ia  December  of  that  year  was  dischai^^ 
■■der  the  act.  The  de&nduit  ma  one  of 
the  trustees  under  the  deed,  and  had  re- 
ceived a  sum  of  48/.  from  the  estate,  which 
was  now  claimed  by  the  plaintiffs,  who  had 
been  appointed  the  assignees  of  the  insol- 
veat  by  the  Court.  It  was  contended,  that 
the  deed  was  valid,  and  that  therefore  the 
plaintifis  were  not  entitled  to  recover.  His 
Lordship  overruled  the  objection,  but  gave 
the  defendant  leave  to  move  to  enter  a 
nonsuit,  or  to  reduce  the  damages  to  a  8  um 
of  11/.,  which  was  the  produce  of  the  divi- 
dends received  under  the  deed.  In  the 
ensniqg  term — 

Blackfmme  obtained  a  rule  nin  accord- 
iogty,  against  whidi  cavse  was  now  shewn 
by— 

CrenmU  and  Clea^,—T\a»  deed  was 
void,  for  it  falls  within  the  express  lan- 
guage of  the  7  Geo.  4.  c.  57.  s.  32.  It  was 
executed  without  any  pressure,  and  after 
the  insolvent  had  gone  to  prison.  But,  it 
is  said,  that,  inasmuch  as  the  deed  was  ex- 
ecuted for  the  benefit  of  all  the  insolvent's 
ocditors,  it  was  not  frandideM: ;  and  die 
Maw  SaaiBi,  V1I.-Q.B. 


opinioo  of Abii^er,  C.B.  in  Dtamev.  Aeeeks 
(l)ha8  been  relied  on,  as  shewing  that 
Bucb  a  deed  is  not  within  the  section.  That 
case,  however,  was  decided  on  the  ground, 
that  the  deed  was  not  executed  voluntarily ; 
and  the  opinion  of  the  Lord  Chief  Baron 
on  this  point  was  not  required  for  the  de- 
cision of  the  case.  Alderson,  B.  expressed 
a  doubt  upon  the  point,  and  BoUand  B.  did 
not  express  any  opinion  upon  it.  That 
cannot,  however,  be  the  proper  construc- 
tion of  this  section.  The  object  of  this 
deed  di^rs  from  the  assignment  required 
by  Che  act ;  the  former  omy  confers  a  be- 
nefit upon  such  creditors  as  shall  execute 
it,  the  lat^  gives  it  to  all  generally.  The 
Insolvent  Debtors  Act  creates  powers  for 
the  acquisition  of  and  distribution  of  the 
property  of  the  insolvent  much  more  effec- 
tual than  those  which  can  be  conferred  by 
such  a  deed  as  the  present.  Sections  35,  38, 
and  70  may  be  referred  to :  and  Becke  v. 
Smith  (Z)  shews  that,  though  the  deed  was 
executed  after  the  imprisonment,  it  is  not 
protected  by  the  proviso,  which  requires 
it  to  be  executed  with  a  particular  view. 
Owen  V.  Body  (8)  was  cited. 

Coltinghamf  in  sumwrt  of  the  rule,  re- 
lied upon  Davie*  v.  Aceekt  as  an  authori^ 
that  such  a  deed  was  not  within  the  7 
Geo.  4.  e.  57.  a.  82 ;  and,  independently  of 
that  enactment,  the  deed  was  clearly  vdid. 
Hot^rd  T.  Anderson  (4),  and  Piekttoek  v. 
Lyeter  (5).  Indeed,  the  legislature  were 
well  aware  that  such  deeds  as  the  present 
were  in  common  use,  and  provided  for 
them  in  the  Bankrupt  Act,  6  Geo.  4.  c.  16. 
It  may  be  fairly  presumed  that  they  did 
not  intend  to  render  them  void  by  the 
Insolvent  Debtors  Act,  where  they  are  not 
mentioned. 

LoBJ)  Dbmhan,  C.J. — I  think  that  deci- 
sion is  quite  right,  though  the  distinction 
pointed  out  by  Mr.  Baron  Alderson,  is  very 
good.  But  uiat  case  does  not  govern  the 
present.  Here  is  a  deed  executed  by  an 
ulsolvent  debtor  stfven  months  after  he  had 

(1)  <C.M.&:R.46l;s.c.4LMrJ.B«p.(M.s.) 

Eich.  X5t. 

(«)  «  H.&  W.191j  t.c.6LairJ.  Rap.  (n.s.) 
Eicb.  54. 

(3)  5  Ad.&  EI.S8;  s.«.  9  Law  J.  R«|h  (n.s.} 
K.B.  191. 

(4)  5  Tnm  Rep.  S55. 

(5)  SM«u.&Selw.371. 
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gone  to  prisooi  voluntarily  convejring  all 
his  property  to  trustees.   The  questimi  is, 
whether  it  is  void.    Now,  every  deed  is 
void  which  is  made  by  a  person  volunta- 
rily, after  he  has  gone  to  prison.  The  pre- 
sent deed,  therefore,  fulfiU  all  the  condi- 
tions mentioned  in  die  act,  which  make  it 
firaudulent.  There  is  a  proviso  to  the  sec- 
tion, under  which  it  is  supposed  that  this 
deed  may  fall.    The  words  are — "  Pro- 
vided always,  that  no  such  conveyance, 
assignment,  &c.,  shall  be  so  deemed  frau- 
dulent and  void,  unless  made  within  three 
months  before  the  commencement  of  such 
imprisonment,  or  with  the  view  or  inten- 
tion by  the  party  so  conveying,  assigning, 
&c.  of  petitioning  the  said  Court  for  his  or 
her  discharge  from  custody  under  this 
act."    Will  those  words  apply  to  a  deed 
made  after  imprisonment?  I  think  not,  and 
tliat  it  will  not  protect  this  deed.  It  is  not 
an  enactment  to  be  incorporated  with  the 
former  part,  but  only  states  two  cases 
where  it  shall  not  apply.    Those  two  pro- 
visions must  be  confined  to  deeds  executed 
before  the  imprisonment,  and  cannot  be 
extended  to  deeds  executed  sfter.  This 
deed  is,  therefore,  void.    There  is  no  in- 
consistency between  our  present  decision 
and  the  case  of  Acockt  v.  Dmsies.  There, 
the  argument  was,  that  the  deed  was  volun- 
tary, because  it  was  fraudulent ;  but  the 
Court  held  that  it  was  not  fraudulent  nor 
voluntary.    In  Amell  v.  Bean  (6)  indeed, 
there  wss  a  new  consideration — namely, 
a  further  advance  of  70^  for  the  assign- 
ment. There  Tindal,  C  J.  sajrs, "  We  think 
the  word  eobntan/y  is  used  in  the  statute 
to  denote  either  an  assignment  made  with- 
out sudi  valuable  consideration  as  is  suflS- 
dent  to  induce  a  party  acting  really  and 
hondjide  under  the  influence  of  such  con- 
siderations, or  an  assignment  made  in  favour 
of  a  particular  creditor  spontaneously,  and 
without  any  pressure  on  his  part  to  obtain 
it."  Here  the  deed  is  voluntary  in  all  its 
circumstances,  and  our  decision  will  not 
clash  with  that  of  the  case  cited. 

LrrTLBDALC,  J. — ^The  whole  question  is, 
whether  this  deed  is  a  voluntary  deed.  By 
it  the  party  assigned  all  his  property  to 
trustees.   If  that  be  done  without  consi- 

(6)  8  Bine.  B7 ;  8.  c.  1  Law  J.  B«p.  (m  j.)  CP. 
40. 


deration,  the  deed  is  voluntary.  Now, 
there  was  no  new  consideration  here,  and 
so  far  it  was  voluntary.  If  there  be  a  new 
consideration,  the  deed  is  not  of  itself  vo- 
luntary ;  hot  that  point  must  depend  upon 
other  circumstances.  There  is,  however, 
another  mtfter,  which  will  prevent  a  deed 
from  being  voluntary — namely,  its  being 
made  underpressure.  So  that  there  are  onlpr 
two  cases  where  a  man,  who  assigned  his 
property,  would  not  do  it  voluntarily.  In 
my  opinion,  therefore,  this  is  a  voluntary 
deed.  So  far,  therefore,  this  insolvent 
having  made  this  conveyance  afler  he  went 
to  prison,  it  is  fraudulent  and  void,  as 
against  his  assignees.  But  then  comes  the 
proviso  to  the  section,  and  the  question  is, 
whether  it  applies  only  to  conveyances 
made  before  the  imprisonment,  or  extendi 
also  to  those  made  after  its  commencement. 
To  hold  the  latter,  would  make  the  proviso 
dterthe  previous  part  of  the  secttim.  Hen 
it  may  be  observed,  that,  as  the  deed  was 
executed  after  the  imprisonment,  it  cannot 
&11  within  the  first  part  of  the  proviso,  and 
no  question  was  left  to  the  jury  as  to 
whether  it  was  done  with  a  view  to  peti- 
tioning the  Court  for  the  discharge  of  the 
party  conveying.  Taking,  however,  the 
whole  enactment  ti^ther,  the  proviso  can 
only  apply  to  such  assignments  as  are  made 
before  the  insolvent  goes  to  prison.  The 
former  part  of  the  section  provides  that  all 
voluntary  assignments  made  before  or  after 
the  imprisonment  shall  be  fraudulent  and 
void ;  Uie  proviso  means,  that  only  such  of 
dmsemade  befbre,  as  ihll  within  uie  terms 
thov  specified,  shall  be  deemed  void. 

WiLLiAitt,  J. — The  language  of  this 
enactment  is  not  so  significant  as  m^tb* 
wished.  If  in  the  proviso  the  extent  be 
given  to  the  words  that  they  import,  it  will 
be  brought  into  collision  with  the  former 
part;  if  a  literal  interpretation  be  given 
to  the  proviso,  no  voluntary  deed  made 
after  the  imprisonment  would  be  within  the 
section.  That  never  could  have  been  in- 
tended. That  this  was  a  voluntary  deed  is 
dear  on  the  grounds  already  stated.  There 
was  no  new  consideration,  and  nopressure. 
I  cannot  ^pree  with  the  argument,  that,  as 
the  deed  is  executed  with  tl^e  same  intent 
as  the  assi^ment  under  the  Insolvent  Deb- 
tors Act,  It  is  therefiire  valid.  The  legis- 
lature intmded  that  the  mMsagemeiit  and 
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distributkm  of  the  iuolveafs  property 
•hoald  be  under  the  controul  of  the  Insol- 
rent  Debton  Court. 

CoLiKiMB,  J.— There  are  two  ques- 
tions :  first,  whether  this  deed  is  within  the 
enacting  part  of  the  section ;  secondly,  if 
so,  whether  there  is  anything  in  the  pro- 
viso which  takes  it  oat  of  it.  Comparing 
the  facts  of  this  case  with  the  words  of  the 
section,  I  am  folly  satisfied  that  this  case 
is  within  it.  Here  a  prisoner,  attet  his 
imprisonment,  being  in  insolvent  circum- 
stances, has  made  an  assignment  of  all  his 
property  voluntarily.  It  is  urged,  that  the 
wonl  all  is  not  in  the  section ;  and  we  must 
meet  that  argument  In  AmeU  t.  ^u, 
the  proper  definitioa  of  a  voluntary  cm- 
veyance  within  Uie  meanii^  of  this  section 
u  given. — [His  Lordship  here  read  the 
passage  alrrady  quoted.]  Now,  the  pre* 
snt  is  the  case  of  a  person  who  has  not 
nsngned  in  favour  of  any  particular  credi- 
tor ; — ^his  act  was,  however,  spontaneous, 
and  not  under  pressure.  There  was  no  new 
consideration,  as  in  AmeU  v.  Bean,  where 
DO  actual  fraud  having  been  found,  the 
deed  was  held  not  to  be  voluntary.  Here 
the  assignment  in  terms  is  in  favour  of  all 
the  insolvent's  creditors.  The  statute  says, 
**to  any  creditor  or  creditors,"  that  is,  to 
all  creditors.  There  would  be  a  very  good 
reason  for  preventing  a  party  from  putting 
his  {H'operty  in  any  course  of  operation 
difiment  from  diat  directed  by  the  legis- 
lanue.  The  deed  then  wonld  lie  void,  but 
fiv  the  pvoviso.  Now,in  pc^of  &ci,t]iit 
was  not  executed  untQ  aftier  the  imprison- 
ment; and,  if  any  point  had  been  made  at 
the  time,  and  the  opinion  of  the  jury  had 
been  taken  upon  the  question,  whether  it 
had  been  made  with  a  view  of  petitioning 
theCourtfor  the  insolvent's  discharge,  they 
would  probably  have  negatived  any  such 
intention.  Looking,  however,  at  the  whole 
enactment,  I  am  of  opinion,  that  the  pro- 
viso applies  to  such  deeds  only  as  are  made 
before  the  imprisonment.  To  hold  odier- 
wise,  would  make  the  proviso  in  its  first 
provisi<Hi  repugiunt  with  the  former  part  of 
the  section;  anid,  as  that  is  dear,  it  is  also 
reasonable  that  the  same  construction 
should  prevail  with  respect  to  the  second 
provision.  First,  there  is  the  collocation 
of  the  sentences ;  and,  secondly,  there  ia 
an  obvious  reason  why  the  imprisonment 


should  be  the  propo-  limit.  Whm  the  in- 
■(dvent  is  once  m  prison,  the  legislature 
seems  to  have  drawn  the  line,  and  to  have 
said,  that  his  c<mtrou1  over  the  property 
shall  be  taken  away  from  him ;  and  if  ever 
be  applies  to  the  Insolvent  Debtors  Court 
for  his  discharge,  any  deed  which  he  shall 
have  made  afler  going  to  prison,  as  it  wonld 
have  the  effect  of  defeating  the  operation 
of  the  act,  shall  be  void. 

Lord  Dsnman,  C.J.  added — There  is 
another  reason  for  giving  such  a  construc- 
tion to  this  proviso.  The  party  is  sup- 
posed to  intend  to  procure  himself  to  be 
arrested,  whidi  cannot  be  when  he  it 
already  in  prison. 

RmU  iiteharged* 


Jan.  11.  /      WKOTOK  P.  HA«. 

Writ  de  contumace  capiendo — Penance. 

Where  m  a  tuit  for  defamation  a  writ  de 
contumace  capiendo  istuedt  charing  a 
contempt  in  non-pefformanee  of  a  penance 
enjoined  by  the  Spiritual  Court,  and  aUo  in 
the  non-payment  of  iSl.  for  cotts,  this  Court 
refiited  to  set  aside  the  writ,  on  the  ground 
that  the  sentence  enjdmng  the  pmonce  mu 
emmeow. 

This  was  an  Application  to  set  aside  a 
writ  de  contumace  ctqiicndo,  which  had  is- 
sued against  Uie  deiuidant.  From  the  affi- 
davits in  support  of  it,  it  appeared  that  the 
plaintiff,  in  January  1836,  commenced  a 
suit  in  the  Consistory  Court  of  Peterbo- 
rough against  the  defendant  for  de&mation, 
to  which  he  appeared.  She  filed  her  libel, 
setting  forth  the  words  spoken,  and  sub- 
sequently proved  them.  The  defendant 
having  been  duly  cited  to  hear  sentence, 
attended  accordingly,  when  sentence  was 
passed;  but,  as  his  alleged,  he  was  not 
served  with  any  monition  to  take  out  of  the 
r^stry  of  the  court  a  schedule- of  the  pe- 
nance to  be  performed  by  him.  He  was 
served  with  a  proclamation,  which  declared 
that  he  should  repair  to  the  minister's  house 
at  Brooke,  in  the  presence  of  the  minister 
and  of  the  plaintin*,  should  confess  that  he 
had  scandalously  abused  her,  and  humbly 
beg  her  pardon  and  promise  to  behave  to- 
wards her  for  ^  fkture  in  a  more  christian 


Digitized  by  Google 


00 


COURT  OF  QUEEN'S  BENCH: 


like  and  charitable  muner ;  and  ctate  that 
he  believed  her  life  and  conversation  to  be 
sober,  chaste  and  honest.  He  stated  in  hii 
affidavit,  that  there  was  no  minister's  home 
at  Brooke,  nor  any  vican^  nor  other  house 
there  held  by  the  minister  or  vicar  of 
Brooke.  A  writ  de  eonttanaee  camendo  had 
issued,  which  all^d  the  defendant  to  be 
in  contempt  for  not  performing  the  sen- 
tence, and  also  in  not  paying  the  sum  of 
i5l.  which  had  been  decreed  to  be  paid  to 
the  plaintiff  for  her  costs.  The  deputy 
registrar  of  the  Consistory  Court,  in  answer, 
stated  that  the  plaintiff  was  twice  admo< 
nished  to  take  out  a  schedule  of  the  penance 
enjoined,  though  he  could  not  say  that  he 
understood  the  purport  of  the  admonition, 
as  he  was  excessively  angry  and  irritated 
at  the  time,  and  declared  that  he  would  not 
perform  the  sentence.  It  was  also  sworn 
that  Brooke  was  a  chapelry  annexed  to  the 
vicarage  of  Oakham,  and  that  the  vicar  of 
Oakham  lived  at  Oakham,  as  was  well 
known  to  all  the  inhabitants  of  Brooke. 
In  last  Hilary  term  a  ride  nin  was  ob- 
tained ;  against  which — 

CAanR«// now  shewed  cause. — Three  ob- 
jections have  been  taken  by  the  defendant. 
First,  that  he  was  not  admonished  to  take 
out  a  schedule  of  the  penance.  Secondly, 
that  there  is  an  insufficient  description  of 
the  place  where  the  penance  is  to  be  per- 
formed. Thirdly,  that  the  sentence  itself 
is  wrong,  as  it  goes  farther  than  a  mere 
reclamation  of  the  slander.  As  to  the  first 
objection,  TKe  King  v.  Mabey  (1)  is  relied 
on.  There  the  party  was  enjmned  to  perform 
the  usual  penances,  and  it  was  therefore  ne- 
cessary dut  be  should  take  out  the  sche- 
dule, otherwise  be  could  not  know  what  the 
usual  penances  were.  Here  the  penance 
was  fuHy  explained  to  the  defendant  at  the 
time  of  the  sentence,  and  he  could  not  re- 
quire a  schedule.  But  on  the  plaintiff's 
affidavits,  it  fully  appears  that  he  was  ad- 
monished personally  to  take  out  the  sche- 
dule. Secondly,  it  is  said,  that  the  place 
where  the  penance  is  to  take  place  is  not 
properly  set  out,  because  there  ia  no  minis- 
ter's house  at  Brooke ;  but  it  is  quite  clear 
on  the  facts  of  this  case,  that  the  defendant 
could  not  have  been  misled,  or,  in  truth, 
been  in  any  difficulty  whatever  as  to  where 

(1)  3D.&  B.570}  s.e.SL*w  J.Itflp.K.B.34. 


it  was  to  be  perlbnned.  Th«i,  thirdly,  h 
is  said  the  sentence  is  wrong,  because  it  re- 
quires the  defendant  to  express  his  belief 
as  to  the  chastity  of  the  plaintiff  np  to  tiie 
time  when  the  penance  is  performed.  The 
case  of  Birch  v.  Bromn  {%)  shews  that  sndi 
a  sentence  is  good.  But  whether  the  sen- 
tence be  correct  or  not,  the  writ  cannot  be 
set  aside.  It  has  issued  against  the  de- 
fendant for  a  contempt,  not  only  in  not  per- 
forming the  penance  enjoined,  but  also  fmr 
non-payment  of  the  costs;  and  certainly  at 
may  issue  for  the  latter. 

Jervit,  in  support  of  the  rule,  contended 
that  it  did  not  appear  that  the  defendant 
had  been  duly  admonished.  Secondly, 
that  Birch  v.  Brown  was  not  rightly  decided. 
In  iliat  case  it  is  said  by  Taunton,  J.,  that 
the  form  of  penance  is  discretionary  with 
the  Court  below.  But  there  are  two  objects 
for  which  a  suit  may  be  instituted  in  the  Ee- 
desiastical  Courts:  one,  that  the  character 
of  the  party  defamed  may  be  cleared;  Uw 
other,  pro  $akile  amaUB  of  the  defomer.  In 
the  latter  case,  the  penance,  perhaps,  may 
be  discretionary,  but  it  cannot  be  so  in  the 
former.  It  cannot  be  held  that  such  a  sen- 
tence as  this  can  be  good.  Thirdly,  the  sen- 
tence is  bad,  because  tliere  is  no  place  ap- 
pointed where  it  can  be  performed.  There 
IS  no  minister's  bouse  at  Brooke,  and  if  there 
were,  still,  this  is  not  the  projMr  mode  of  en- 
joiniag  penance,  as  appears  m  X  B,  Be.  Law, 
138.  "The  Court  can  only  send  the  party 
to  some  place  over  which  it  has  a  controal, 
as  the  church  or  the  vestry.  Here  the  de- 
fondant  would  be  a  trespasser,  if  he  sought 
to  enter  the  minister's  bouse.  As  to  the 
point  made  with  regard  to  the  costs,  the^ 
must  be  dependent  on  the  sentence;  and  if 
that  fail,  the  right  to  the  costs  also  fails. 

[CoLSRiDOB,  J. — Are  not  the  costs  in 
the  discretion  of  the  Ecclesiasticsl  Court? 
The  usual  form  is  to  condemn  a  party  in  a 
certain  sum,  nonttne  impentarum,} 

It  is  true,  that  though  they  cannot  fine, 
they  have  a  discretionary  power  to  award 
costs. 

Loan  Dbnkam,  C.  J,  (after  observing 
that  it  appeared  to  him  that  the  defendant 
had  been  duly  admonished  to  take  out  the 
schedule,)  said, — Suppoaii^,  however,  that 

(S)  1DOW1.P.C.S93. 
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any  one  of  the  groundi  of  contempt  tet 
forth  in-  the  writ  be  Ttlid,  Uie  writ  cannot 
be  set  wide.  Now,  it  appenn,  that  the 
eoiu  are  awarded  in  a  ^eiie  aum,  and  the 
CoBTt  had  power  to  award  them.  What- 
ever olgectuins,  therefore,  may  be  ai^ged  . 
against  the  penance  pronounced  by  the 
Oiurt,  the  defendant  is  in  contempt  for  the 
non-payment  of  those  costs. 
Per  Cmriam  ■ 

Rule  d  'uckarged. 


1888.      )  TBI  aOKBH  O.  TBB  INBABI- 

Jan.  13.  >  TAHTS  or  wyb. 

Settlement — Evidence — Order  confirmed 
on  Appeal. 

By  m  order  q/*  reefOM^  2).  S,  lu$ 
and  six  el^drem,  mn  remooed  to  <Ae  pamh 
^  W,  wAmA  onfar  iva«  coftjGreted  on  oippeaL 
mbtequtaU  to  that  eoi^rmatim  the  marriage 
<^  jD.  S.  was  disMohed  by  the  Ecclenoitical 
Court/or  ineett.  W.D,aaonofD.  S,  and 
Hi  m/i,  but  not  named  in  that  order^  wa$ 
aAeequenUif  remoited  to  the  parish  of  W: — 
Heidt  thatt  on  an  appeal  against  the  second 
orders  evidence  of  this  decree  was  admissible 
to  negative  the  derivative  settlement  of  W,  S. 
JnmD,  Stos  kewunolnamedinthe/ormer 
order  of  removal, 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (a.s.)  MX.  p.  IS.] 


Jan  15   /     oiLLETT  r.  abbott. 
Evidence — Covenant — Proof  of  Deed. 

The  declaratiom  m  eoomonf  on  a  deed  of 
indemnity,  set  forth  a  recital  of  the  pUunt^ 
hating  been  a  trustee;  and  the  breach  com- 
plmned  of  was,  the  not  indemnifying  of  the 
plahtifffroM  a  debt  for  which  he  had  become 
liable  in  his  character  of  trustee.  The  plea 
traversed  the  breach : — Held,  thtU  it  nras  in- 
cumbent upon  the  plaiiU^ff"  to  produce  the 
trustdeedat  the  trial,  and  prove  it  by  ctUUng 
the  attertimg  wilne$$M 

Covenant  on  an  indemnity  deed,  dated 
March  7,  1837,  between  the  plaintifT,  of 
the  fourth  part,  and  die  defendant  and  an- 
other, of  ue  fifth  part,  whereby,  after  re- 


citinff,  that  by  a  certain  other  indenture^ 
dated  March  X5,  188G.  between  certain 
parties  and  the  pUintiff  and  one  Barrett, 
covenants  and  provisoes  were  entered 
into  for  the  establishment  and  regulation 
of  the  London  Patent  Cork  Company;  and 
by  virtue  thereof,  the  plaintiff  and  Barrett 
became  the  trustees  thereof  ;  and  reciting 
that  the  plaintiff  was  desirous  of  retiring, 
and  being  dischaiged  from  the  trusts 
thereof,  and  that  the  defendant  and  an- 
other should  be  appointed  trustees  in  his 
stead;  the  defendant  covenanted  with  the 
plaintiff*,  that  he  would  indemnify  him 
from  all  actions,  costs,  &e.,  by  reason  of^ 
or  in  anywise  concerning  the  trusts  of  the 
aforesaid  deed  of  settlement,  or  by  reason 
or  in  consequence  of  his  having  been  such 
trastee  as  aforesaid;  and  the  plaintiff  was 
to  deliver  up  all  the  funds  and  property  of 
the  compeny  in  his  possession,  to  the  de- 
fendant. The  declaration  allied,  that 
the  plaintiff  transforred  all  the  funds  and 
property  to  the  defendant,  but  that  he  did 
not  indemnify  him  against  all  actions,  &c., 
but,  on  the  contrary  thereof,  that  certain 
persons,  named  James  and  Stewart,  to 
whom  the  manufactory  were  indebted  for 
goods  sold  and  delivered  by  them,  to  and 
for  the  use  of  the  manufactory,  and  for 
which  debt,  the  plaintiff,  by  reason  and  in 
consequence  of  his  having  been  such  trus- 
tee, was  liable,  demanded  the  same  of  him, 
of  which  the  defendant  had  notice,  but 
neglected  to  pay  the  same,  and  the  plain- 
tiffwas  obliged  to  do  so.  The  defendant, 
in  his  plea,  denied  that  the  plaintiff  wo 
liable  to  Messrs.  J.  &  S.  'for  the  said  debt, 
by  reason  of,  or  in  consequence  of  his 
having  been  trustee,  as  aforesaid,  of  the 
said  London  Patent  Cork  Manu&ctory. 
Issue  thereon. 

The  cause  was  tried  before  Lord  Den- 
man,  C.J.,  at  the  Sittings  af^er  last  term, 
at  Guildhall,  when  the  pUintiff  proved  that 
the  business  of  the  manufactory  had  been 
carried  on  for  a  year,  in  Holland  Street, 
Blackfriar's  Road,  in  the  names  of  Gillett 
&  Barrett,  and  Messrs.  James  &  Stewart 
supplied  a  quantity  of  oil  to  the  plaintiff 
and  Barrett,  which  was  used  on  the  pre- 
mises, for  the  purposes  of  the  company ; 
this  oil  was  not  paid  for,  and  the  plaintiff 
had  been  odled  upon  to  pay  it.  The  de- 
fendant was  on  the  premises  from  time  to 
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time.  The  plaindflT  called  upon  to 
prove  the  deed  of  Much  i5,  1836»  which 
he  was  not  able  to  dOt  but  contended  that 
there  wai  eridence  to  go  to  the  jury,  of 
the  oil  having  been  supplied  to  the  plain- 
tiflT  as  a  trustee.  His  Lordship  was  of 
opinion,  that  the  phuntiflr  was  bound  to 
]voduoe  and  prove  the- deed,  and  therefore 
nonsuited  the  plaintiff*. 

The  Attorney  General  now  moved  to  set 
that  nonsuit  aside.— First,  it  was  not  neces- 
sary to  prove  the  deed.  It  was  admitted 
on  the  pleadings,  that  the  plaintiflf  was  a 
trustee ;  and  the  deed  declared  on  recited, 
that  he  was  a  trustee  for  the  company. 

[Lord  Dbhuah,  C.J. — I  thought  that 
deed  was  incorporated  in  the  present,  and 
that  its  production  was  necessary,  to  shew 
the  authority  of  the  {^intiff  to  incur  this 
debt.] 

The  deed  was  prodveed,  bat  it  could 
not  be  necessary  to  call  the  anbscribing 
witness. 

[LoiD  Denham,  C.  J. — How  was  the 

identity  of  the  deed  to  be  proved  ?] 

In  an  assessment  of  damages  where 
breaches  are  assigned,  the  bond  is  produc- 
ed, but  the  execution  is  not  proved  (1). 

[CoLBRiDOB,  J.< — Can  the  case  be  stron- 
ger than  where  a  part  of  a  deed  is  admitted 
on  the  pleadings,  yet  no  other  part  can  be 
read  without  froof  of  the  deed  hy  the  sub- 
scribing witness? — fViUiam* v.  SiU§{5t).'] 

That  does  not  rest  upon  any  sound  prin- 
ciple. 

[Lord  Dbnman,C.J.— Perhaps  itmight 
do  if  the  parties  had  met  and  marked  the 
deed,  ana  thus  identified  it  as  Che  one  de- 
dared  on.] 

But  secondly,  there  was  evidence  to  go 
to  the  jury,  of  the  plaintiff  having  incurred 
this  debt  as  a  trustee,  indepradestly  of  the 
deed. 

LiTTLBDALB,  J. — Certainly,  a  man  may 
be  appointed  a  trustee  verbally,  but,  in 
general,  the  appointment  is  by  deed. 
Where  that  is  we  case,  his  duties  and  his 

(1)  See  Hoagkinm  ».  Abisdsn,  t  Ctmpb.  Itl. 

(t)  ffCaiDpb.5l9.— Tli«lranMdJiidK«slsocitpd 
Watson  v.  Kin;,  4  Campb.  f7t,  <alao  raportad  in  1 
Stark.  N.P.C.  Itl.)  from  t  SUrk.  Evid.  'Cots. 
BUI,'  430,  lat  edit.,  whan  it  ia  printad  4  Canapb. 
17S,  tad  referred  to  aa  an  additioDal  authoritjr  for 
this  potitioii.  Bat  it  ia  oot  a  daciaUn  at  all  upon 
thia  poiot. 


liabilities  will  appear  on  the  production 
and  proof  of  the  deed.  That  was  the  pre- 
sent case,  and  the  deed  ought  to  have  been 
produced.  But  it  could  not  have  been 
read  without  its  execution  being  proved. 
'  Notlung  more  is  admitted  than  what  is  re- 
cited in  the  deed  declared  upon. 

Williams,  J. — It  appears  that  the  plain- 
tiff and  Barrett  were  the  tntensible  parties 
and  shareholders,  so  that  it  was  ambiguous 
whether  they  were  carrying  on  the  business 
for  themselves,  or  as  representing  others. 
The  question  in  the  cause  being,  whether 
the  plaintiff  had  become  liable  as  trustee, 
and  there  being  a  primd  facie  case  of  a 
liability  on  his  own  account,  he  was  bound 
to  shew  that  he  was,  in  fact,  only  a  trustee. 

CoLBftiDOB,  J. — The  precise  issue  was 
on  the  character,  in  respect  of  which  this 
debt  was  ineurrad,  whether  in  the  plaintiff*! 
own  r^ht  or  as  a  trustee.  When  it  ap- 
peared that  his  liabili^  as  trustee  dmended 
upon  the  deed,  It  was  essratial  to  look  at 
it,  tad  enough  was  not  stated  in  the  recital 
to  dispense  with  the  proof. 

Lord  Dbhman,  C.J.— The  effect  of  the 
issue  is,  that  the  debt  was  incurred  by 
reason  of  the  plaintiff's  being  a  trustee  in 
the  manner  pointed  out  in  the  deed,  which 
is  stated.  The  deed  of  covenant  declared 
on,  does  not  set  forth  the  trostB  which  the 
plaintiff  was  to  execute,  so  that  unless  we 
are  prepared  to  overrule  the  two  cotes  (5) 
referred  to,  we  are  bound  to  hold  that 
trust  deed  ou^t  to  have  been  prodoeed 
and  proved,  ud  to  say  that  uiere  was 
nothing  in  this  case,  from  which  the  jury 
could  mfer  what  the  trusts  were. 
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WILKIMS  e.  U  EMS  WORTH,  ESQ. 


Juttk/»  Order — Bastardy, 

Two  Jtistteet  made  a»  order  of  affiliation, 
directing  the  ptUative  father  to  pay  a  weekly 
turn,  and  the^  aUo  signed  by  mistake  another 
order,  ^reettng  the  mother  to  pay  that  am. 
Which  was  n^td  firit  did  not  appear.  They 
were  delivered  to  the  parish  officers,  who  kept 
the former,  and  served  the  latter  on  the  father, 
who  was  told  at  the  time,  that  he  was  to  pay 

(3)  SsapfscsdlngMU. 
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tit  aceUy  mm.  He  snbsiqutittfy  r^iued  to 
pay  tke  mreon,  m  the  ground  of  the  imeor- 
reetmeMS  tke  order  served  on  Am,  when  ike 
forisk  ^fieere  eerwd  a  copy  of  the  eorre^ 
order  i^Mti  Atm.  Refuting  etiil  to  pay  the 
arreare, — AcU,  that  a  Jtutiee  of  tke  Peaco 
woe  jutt^fed  m  eommUUng  lam  to  pritont 
under  the  18  EUz.  e.  S. 

[For  the  report  of  the  above  caW|  see 
7  Law  J.  Rep.  (m.s.)  M.C.  p.  28.] 


1837.     7     AREWaiOHT,  Kt«.  0.  CAX- 

NoT.  20.  3  nuLL.* 

Mining  Lame — Barmaeter. 

The  lord  of  the  king't  Juld  m  the  eoke  and 
wapentake  of  Wirkeworth,  camtoi  hold  the 
^0ee  ^  barmuter. 

Debt.  The  declaration  stated,  that  the 
]daintiff  was  lord  of  the  king's  field,  tn 
the  soke  and  wapentake  of  Wirksworth,  in 
the  county  of  Derby,  and  prescribed,  aa 
such  lord,  to  hold  a  customary  court  within 
that  soke  and  wapentake,  called  the  Great 
Barmote  Court,  held  before  his  steward 
for  the  time  being,  or  his  deputy,  twice 
every  year,  about  Easter  and  Michaelmas 
to  detennine,  among  other  things,  ques* 
tioiia  arising  within  uie  said  lordship,  con- 
cerning the  minea,  groves,  shafu,  or  mears 
of  gronnd  within  the  said  lordship,  accord* 
ing  to  the  eustomi  of  the  lordship ;  that 
at  the  said  Barmote  Courts,  a  jury  of 
twenty-four  honest  and  able  men  (1)  have 
been  accustomed  to  be  summoned,  and 
inquire  of  such  matters  and  things  as  have 
happened  within  the  said  lordship,  which 
bekmged  to  the  said  court  to  inquire  into, 
and  to  make  such  orders  and  awards  as 
should  be  reasonable,  according  to  the 
custom  of  the  said  lordship.  A  custom 
was  then  set  out,  that  if  any  miner  or  other 
person  keep  lawful  possession  of  any 
grove,  shaft,  or  mear  of  ground,  and  any 
other  person  by  day  or  night  caat  in  or  fiU 
up  such  grove,  &c.,  every  auch  person 
aball  forfeit  lOLt  one-half  to  the>rd  of 
the  field  'or  &rmer,  and  the  other  to  the 

*  Tbu  r>M  wu  jdecided  in  Hicbaeltnu  tens. 
(1)  8m  8rbny  v.  White.  I  Mm.  &  WtUwMS; 
a.  r.  5  Liw  /.        (RA)  Eseb.  ITS. 


bannaster  or  steward,  and  pay  the  party 
so  much  as  wiU  make  good  the  work  again. 
The  declaration  then  alleged,  that  one  Job 
Bunting,  a  miner,  was  lawfully  possessed 
of  a  certain  shaft  at  a  mine  widiin  the  said 
lordship,  and  the  defendant  wilfully,  un- 
lawfully, and  maliciously  cast  in  aad  filled 
it  up,  to  the  great  damage  of  the  said  Job 
B. ;  that  a  Great  Barmote  Court  was  held 
on  the  7th  of  April  18S4,  before  W.  E. 
Mousley,  the  deputy  to  one  C.  Clarke, 
steward  of  our  lord  the  king,  of  the  said 
court  of  the  lordship,  upon  the  oaths  of 
twenty-four  jurymen,  who  duly  inquired 
of  and  concerning  the  said  filling  up,  and 
casting  in  of  the  said  shaft  by  uie  defen- 
dant, and  ordered,  among  other  things, 
that  the  defendaikt  should  pay  the  sum  of 
10^,  one-half  to  the  lord  of  the  field  or 
&nner,  and  the  other  half  to  the  barmaster 
or  steward,  according  to  the  custom ;  and, 
it  was  averred,  that  the  plaintiflT  was  the 
barmaster,  whereby  an  action  had  accrued. 
Among  other  pleas,  the  defendant  pleaded 
that  the  court  was  not  duly  held,  and  that 
the  plaintiff  was  not  barmaster ;  and  issue 
thereon. 

On  the  trial,  before  Lord  Abinger,  C.B., 
at  the  Derbyshire  Lent  Assizes,  1886,  the 
plaintiff  put  in  a  lease,  dated  November  1 7, 
1827,  whereby,  the  king,  as  lord  of  the 
duchy  of  Lancaster,  granted  to  the  plaintiff, 
the  lot  and  cope,  and  the  mineral  rights 
belonging  to  him,  and  also  the  office  of 
baiCiimter,  with  all  fees,  profits,  commo- 
dities, and  emoluments  to  the  same  be- 
longing, to  hold  the  said  office  for  the 
term  of  thirty-one  years,  at  the  rent  of  5l, 
a  year  for  the  said  office.  There  was  a 
covenant  ^(ainst  his  assigning  or  granting 
the  said  office,  without  the  consent  of  the 
chancellor  of  the  duchy  for  the  time  being. 
It  was  alleged,  that  it  had  been  usual  to 
grant  the  office  of  barmaster  to  the  lessee 
of  the  lot  and  cope,  in  this  form.  It  was 
objected,  that  either  this  lease  conveyed 
merely  the  right  of  appointing  the  barmas- 
ter, and  no  such  appointment  had  been 
made ;  or,  if  it  conveyed  the  office  itself, 
then  it  was  void,  because  the  lord  and 
owner  of  the  lot  and  cope  could  not  be  the 
barmaster.  His  Lordship  reserved  this 
point  for  the  defendant,  snd  the  plaintiff 
recovered  a  verdict  on  the  other  issues. 
In  the  ensuing  term, 
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M*  D,  HiU  obtained  a  rule  nM  ta  enter 
a  verdict  for  the  defendant  on  thii  issue ; 

against  which — 

The  Attorney  General,  Balguy,  and  N. 
R.  Clarke  now  shewed  cause. — First,  the 
lease  conveys  the  actual  office,  and  not 
merely  the  power  Of  appointment.  It  is 
not  like  an  advowton,  because  there,  none 
of  the  profits  of  the  benefice  are  granted, 
whereas,  here,  the  profits  and  emoTulnents 
of  the  office  of  barmaster  are  granted. 
Secondly,  the  grant  of  the  office  to  the 
plaintifl^  is  good.  It  is  said,  that  inasmuch 
as  he  is  the  lessee  of  the  lot  and  cope, 
and  lord  of  tibe  Idng'i  field,  he  cannot  be 
the  barmaster.  But  there  is  no  necessary 
ittoonsistency.  He  is,  as  barmaster,  an 
officer  of  the  Crown,  to  ascertain  the  pay- 
ment of  the  dues  payable  from  the  miners 
to  the  Crown.  He  is  not  an  arbitrator  be- 
tween them.  He  does  not  preside  in  the 
courts ;  but  they  are  held  before  the  steward 
of  those  courts  or  his  deputy,  and  a  jury, 
who,  indeed,  are  summoned  by  the  deputy 
barmaster. 

[Lord  Dkmhait,  CJ. — Can  liie  steward 
see  aside  the  jury  so  summoned  f] 

Yes. 

[Lord  Dbrkav,  CJ. — What  is  then  to 
be  done  f ] 

A  new  one  must  be  aninmoned  by  the 
■ame  deputy  barmaster  to  whom  the  pre- 
cept is  directed*  Indeed,  the  principal 
barmaster  never  acts. 

[Fattbson,  J. — He  is  not  compelled  to 
appoint  a  deputy.  The  lease  says  nothing 
about  it  -,  and  suppose  he  does  not  appoint 
one?] 

In  cases  where  he  is  interested,  it  is 
presumed  he  most  appoint  a  deputy.  As- 
suming that  this  office  is  incompatible  with 
his  beii^  lord  of  the  king's  field,  and  be- 
ing lessee  of  the  lot  and  cope,  yet,  as  it  is 
granted  last,  though  the  former  may  be 
void,  it  is  valid— Com.  Dig,  'Officer,'  (B.) 
6,  1  Doitf.  398,  n. 

[Loan  DsmiAH,  CJ. — Can  you  caD  the 
lease  an  offiee  ?] 

ffSii  (with  whom  was  Hvmjrey). — It 
may  not  be  necessary  to  hold  the  grant  al- 
together void,  because  it  may  be  considered 
that  this  was  only  the  grant  of  a  ri^t  of 
nomination  of  a  bannaster,  analogous  to 
an  advowson. 

[Couaisoa,  J. — If  this  be  a  judidal 


6f8ce,  would  th^  not  be  an  objection  to 
such  a  grant  by  the  Crown  ?] 

[Lord  Dsnman,  CJ. — It  is  laid  down 
in  9  Co.  97,  that  an  office  to  which  a  trust 
is  annexed,  cannot  be  granted  for  a  term 
of  years.] 

Agun,  a  judicial  office  cannot  be  the 
subject  of  a  sale,  by  the  express  {frovisions 
of  the  statute  5  &  6  Edw.  6.  c.  16.  Here, 
a  rent  is  reserved  for  the  enjoyment  of  this 
office,  and  either  that  is  illegal,  or  the  grant 
really  operates  merely  as  the  grant  of  the 
right  of  nomination.  But,  if  it  be  a  grant 
of  Uie  office  itsdf,  it  is  incompatible  with 
the  holdinff  of  the  lordship.  It  appears 
from  ffovgkUm'i  Compile  Miner  (2),  which 
contains  a  findii^  or  the  custoois  of  these 
mines  in  1665,  by  article  1,  that  the  bar- 
master  is  to  be  an  indifferent  person  be- 
twixt the  lord  of  the  field  and  fiirmer, 
and  the  miners ;  and  upon  the  finding  of 
any  new  rake  or  vein,  he  is  to  deliver  to 
die  first  finder  two  mears  of  ground,  who 
is  to  pay  to  the  barmaster  or  his  deputy 
one  disn  of  his  ore  therein  gotten,  and 
the  bannaster  or  his  deputy  is  to  deliver 
to  liie  lord  of  the  field  or  Armer  one  mear 
of  ground.  Various  dudes  are  assigned 
to  be  performed  by  the  bannaster,  and  if 
he  neglect  them,  be  is  to  pay  a  fine  to  the 
lord  <^the  field — article  9.  The  bftrmaster 
is  to  find  the  lawfiil  dish  by  which  the  on 
is  to  be  measured — article  17 ;  so  that  he 
may  increase  or  diminish' at  his  pleasure. 
Many  of  his  duties,  as  detailed  in  those 
customs,  shew  that  he  is  a  jddidal  oflSoer. 

Lord  Dbhhan,  C.  J. — ^It  appears  very 
clear,  that  the  office  of  barmaster  is  incom- 
patible with  the  lease  of  the  lot  and  cope. 
It  is  an  office  of  trust  and  confidence,  and 
therefore,  independently  of  the  nature  of 
the  trust,  the  difficulty  cannot  be  removed 
by  the  plaintiff''s  appointment  of  a  deputy. 
But  here  the  barmaster  is  to  measure  out 
the  ground  between  the  parties — between 
Uie  miners  and  merchants  on  the  one  band, 
and  the  fermer  on  the  other ;  and  it  ap- 
pears that  the  same  instrument  makes  the 
plaintiff  farmer  and  barmaster.  We  cannot 
say  that  the  office  is  void.  It  is  filled,  though 
by  a  party  not  citable  of  holding  it,  be- 
cause he  IS  an  interested  person.   If  two 

<t)  1st  edit.  p«UiM  la  16B1. 
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incompatible  oflRcea  be  granted  by  one 
instmment,  it  might  be  difficult  to  say 
which  would  be  void.  But  that  is  not  the 
present  case :  the  grant  of  this  oiBce  is  void, 
because  the  paity  cannot,  in  contemplation 
of  law,  ■atislactorily  perform  the  duUes  of 
the  office,  havii^  a  direct  interest  to  violate 
them.  • 

Pattesok,  J. — When  we  see  the  duties 
which  the  barmaster  has  to  perform,  it  is 
quite  clear  that  he  cannot  perform  them, 
being  also  the  fanner.  But  the  grant  of 
the  office  of  barmaster  would  not  vacate 
the  plaintiflTs  appointment  of  fanner.  It 
does  not  follow  that  the  acceptance  of  an 
office  incompatible  with  the  one  previously 
bdd,  will  operate  as  an  avoidance  of  the 
latter.  In  The  King  v.  Patteum(S),  it 
was  held,  that  the  holding  of  the  one  office 
rendered  the  party  incapable  of  accepting 
the  second.  It  seems  to  me,  however, 
that  this  ts  not  the  case  of  two  incompatible 
o^RcsBt  but  that  the  duties  which  the  bar- 
master  has  to  perform  are  such  as^  to 
shew  that  be  camot  be  at  the  same  time 
the  farmer.  He  must  be  an  indiflTerent 
person  between  the  miners  and  the  fanner. 
It  is  said,  however,  that  he  must  act  by  a 
deputy.  It  is  the  first  time  I  have  heard 
of  a  person  getting  rid  of  the  objection  of 
incapacity  for  an  office,  by  appointing  a 
deputy.  It  is  certainly  a  novel  aigument, 
but  I  do  not  see  how  it  can  be  brought  to 
bear  on  this  case.  If  the  plaintiff  cannot 
hold  the  office,  it  seems  to  me  that  it  will 
be  equally  incompetent  for  any  deputy  to 
hold  it.  Accordmg  to  some  of  the'articles, 
the  barmaster  is  to  be  answerable  to  the 
fiumer  ibr  bis  n^lect  Is  the  depu^  to 
be  answerable  to  the  farmer,  who  is  his 
master?  He  would  sdll  have  a  different 
interest,  in  bis  character  of  servant  of  the 
farmer,  from  that  which  he  ought  to  have 
as  barmaster.  It  was  therefore  inconsistent 
m  the  plaintiff  to  be  appointed  barmaster. 

WiuiAHS,  3. — There  is  no  ground  here 
for  the  doctrine  of  the  acceptance  of  a 
•eoond  incompatible  office  avoiding  the 
first,  because  the  taking  of  the  benefit  of 
Ae  lot  and  cope  was  not  an  office,  bat  a 

g)  411.  &  Ad.9;  B.C.  t  L>«r  J.  Rrp.  (n.s.) 
S3. 

NawSBaiEs.VH.— as. 


mere  benefit.  And  that  is  tlie  reason  of 
the  objection ;  because,  having  that  benefit, 
the  plaintiff  is  called  upon  to  perform 
duties  which  will  conflict  with  it.  And 
he  cannot  get  rid  of  the  objection  by  ap- 
pointing a  deputy. 

CoLBRinoB,  J. — We  are  not  dealing 
with  the  case  of  two  offices,  but,  it  appears, 
that  the  interest  which  the  plaintiff  took 
under  the  lease,  rendered  him  incompetent 
to  be  barmaster.    The  interest  of  the  two 
conflict.    The  barmaster  is  to  decide  dis- 
putes between  the  lord  and  the  miners  ; 
for  it  appears  that  the  course  is,  that  the 
deputy  barmaster  is  to  select  the  jury  who 
are  to  decide  them.    So  that  the  lord  will 
appoint  the  deputy  barmaster,  who  will  ap- 
point the  jury,  who  will  decide  the  question. 
Now,  no  long  standing  usage  is  found  here : 
all  that  is  in  evidence  is  Uie  lease  and  the 
single  appointment;  but,  if  there  had  been 
a  custom  for  the  present  appointment,  it 
would  not  have  been  valid —  nood\.  LtmUt 
(4).    In  The  King  v.  JoUffe{5),  indeed,  it 
was  held,  that  a  custom  for  die  steward  of 
a  court  leet  to  nominate  persons  to  the 
bailiff  to  be  summoned  on  the  jury,  was 
good.    But  that  case  was  decided  upon 
the  particular  nature  of  the  court  leet, 
which  all  persons  are  bound  to  attend. 
In  that  case  also,  FToocfv.  Lotatt  was  cited. 
The  principle  is,  that  wherever  the  lord's 
interests  are  concerned,  the  lord  shall  not 
select  the  jury  who  are  to  decide  the  ques- 
tion.   Lawrence,  J.  there  said,  that  "  the 
authorities  cited  in  support  of  the  position, 
that  the  court  leet  could  amerce  for  the 
lord's  private  injury,  did  not  warrant  it." 
In  substance,  the  lord  would  be  the  judge 
of  his  own  cause.    So  here,  whenever  the 
lord's  interest  comes  to  be  concerned,  it 
will  be  impoHtible  for  the  barmaster  to  be 
indifierent.    The  plaintiff  has,  therefore, 
such  an  interest  as  prevents  him  from  being 
the  barmaster. 

Rule  absolute  fir  enterhig  m 
verdict  on  the  ststA  unte, 
far  the  defmdtmt. 

(4)  6  T«rm  Hep.  511. 

(»)  2  B.&C.54i  t.e.lLairJ.IUp.K.B.tSt. 
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1838.  \  CaSSTERTON  AND  AMOTHSa  0, 
JanlS.    /  FARLAR. 

Prohibition — Church  Rate. 

A  suit  for  subtraction  of  church  rates  mas 
commenced  in  the  Consistory  Court  Lon- 
don, and  a  decree  given  for  the  defendant ; 
theplmnt^  t^pealed  to  the  Atcm*  Courts 
ivhere  the  decree  woe  retersed.  The  d^en- 
dant  then  appealed  to  the  Privy  Council,  and 
tlie  appeal  was  lodged,  but  had  not  been 
heard.  This  Court  re/used  to  grant  a  pro- 
hibition to  that  Court  to  stay  the  proceed' 
ings  in  the  suit,  no  illegality  appearing  on 
the  face  of  the  rale. 

On  the  SSth  of  June  I8S3,  the  church- 
wardens and  rate-payers  of  St.  Mary  Ab- 
boti'si  Kensington,  met  and  made  a  rate 
for  and  towards  the  repairing,  cleansing, 
preserving,  supporting,  and  amending  the 
parish  church  of  the  said  parish,  and  for 
defraying  and  indemnifying  the  church- 
wardens of  the  said  parish,  in  respect  of 
all  incidental  costs  and  expenses,  to  which 
tliey  might  be  put  touching  or  concern- 
ing their  said  office  of  churchwar^ns  for 
the  year  from  Lady-day  1833  to  Lady-day 
1 834,  which  rate  was  afterwards  duly  con- 
firmed. The  defendant,  an  inhabitant  of 
the  parish,  being  called  upon  to  pay  his 
assessment,  refused  to  do  so,  alleging  that  it 
was  an  illegal  rate ;  whereupon  the  plaintiffs, 
who  were  the  churchwardens,  instituted  a 
suit  for  subtraction  of  church  rates  in  the 
Consistory  Court  of  London.  In  their  libel 
they  stated  these  facts.  The  defendant, 
in  his  answer,  set  forth  several  objections 
to  the  rate,  and,  among  the  rest,  that  it  was 
restrospective,  beii^  made  in  June  to  re- 
imburse expenses  from  Lady-da;y^.  To  this 
the  plaintiffs  tendered  an  allegation,  deny- 
ing that  the  rate  was  retrospective,  and 
pointing  out  the  grounds  upon  which  they 
supported  it.  The  Judge  of  that  court, 
Dr.  Lushington,  decided,  that  the  allegation 
was  not  admissible,  and  rejected  it.  They 
appealed  from  his  decision  ^o  the  Court  of 
Arches,  and  Sir  Herbert  Jenner,  in  last 
May,  overruled. the  decree,  and  held,  that 
the  articles  ought  to  be  admitted.  The 
defendant  appealed  from  his  judgment  to 
His  late  Majesty  in  council,  and  the  appeal 
was  referred  to  the  judicial  committee  of 
the  Privy  Council  upon  an  affidavit  stating 


these  facts,  and  that,  upon  such  appeal 
and  reference,  the  said  suit  has  become  and 
now  is  depending  before  die  said  judicial 
committee  of  the  Privy  Council,  and  that 
the  said  plaintifis  are  now,  against  the 
will  of  the  said  defendant,  proceeding  with 
and  prosecuting  the  said  suit  against  thq 
said  defendant  before  the  said  judicial 
committee  of  the  Privy  Council,  for  the 
purpose  of  enforcing  payment  by  the  said 
defendant  of  the  said  church  rate. 

Cresmellt  in  last  term,  on  the  behalf  of 
the  defendant,  obtained  a  rule  nisi  for  a 
prohibition  to  the  judicial  committee 
from  proceeding  farther  in  this  suit ;  against 
which — 

Holt  shewed  cause  in  that  term,  and — 
Sir  W.  W,  FoUett  was  now  heard  on 
the  same  side.- — Among  various  answers, 
which  were  given  to  the  application, 
they  urged,  that  as  the  defendant  had 
taken  the  suit  to  the  judicial  committee, 
who  had  full  cognizance  <^  thp  matter* 
and  had  power  to  adjudicate  upon  the 
validity  of  a  church  rate,  this  Court 
would  not  interfere  to  prohibit  them  from 
proceeding.  It  did  not  appear  that  they 
had  actually  done  anything  in  the  suit,  and 
it  was  not  to  be  assumed  that  they  would 
decide  illegally ;  and,  as  they  are  not  an  in- 
ferior  court — Rieketts  \.  Bodenham(^l')t — 
where  they  do  not  exceed  their  jurisdiction 
their  proceedings  are  not  to  be  disturbed. 

Cressweil  and  ChandlesSt  contra.— The 
defendant  is  entitled  to  a  writ  of  prohibi- 
tion in  this  case.  It  may  be  assumed  for  this 
point  that  the  rate  is  bad.  Many  authori- 
ties shew,  that  if  the  rate  be  bad  on  the 
face  of  it,  this  Court  will  not  allow  any 
EcclesiasticalCourtto  enforce  it.  The  prin- 
ciple is  the  same,  where  it  appears  on  the 
libel  and  the  pleadings,  that  there  is  such  a 
defect.  That  is  the  present  case.  In  iSyer- 
ley  v.  Windus{i),  it  was  laid  down  by  Bayley, 
J.,  that  where  the  Ecclesiastical  Court  are 
in  progress  to  try  that  which  they  have  no 
jurisdiction  to  try,  this  Court  will  inter- 
pose to  prohibit  them,  though  the  par- 
ties have  not  actually  joined  issue.  Here 
there  is  nothing  for  the  Ecclesiastical 
Court  to  do,  but  to  enforce  this  invalid 
rate.  It  is  true,  that  diere  has  been  a  ten- 

(1)  4  Ad.  &  EL  446;  8.0.5  UwJ.  Rep.  K.B. 

(N.S.)  tOi. 

(«)  5  B.  &  C.  1  i  B.C.  4  Law  3.  Rsp.  K.B.  lOf. 
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(«hce  in  this  luh,  bnt  still' tke  pirty  is 
entitled  to  more  for  a  prflhibition— i)arAy 
r.  Co$etu(S).  But  it  is  ccmtended,  that 
the  jvdieitil  oommittee  have  done  nothing 
«utb  the  suit,  and  ought  not  Uierefore  to 
he  prdiibited.  It  may  be,  that,  as  the 
case  is  not  ripe  for  hearing,  nothing 
has  in  fact  been  done ;  but  the  defendant 
states,  tfiat  the  appeal  is  lodged  with  the 
judicial  committee,  and  that  aie  plaintilib 
are  prosecuting  the  suit,  and  are  proceed- 
ing to  enforce  the  rate  in  that  court.  They 
do  not  deny  this  allegation,  and  there  was 
DO  neceanty  for  the  defendant  to  set  ont 
eally  what  proceedings  have  taken 


Loas  Demhah,  C  J.— This  objection 
must  prevail.  This  was  a  matter  of  eccle- 
siastical cf^izance,  which  has  been  re- 
moTcd  by  the  party  now  seeking  the  pro- 
Inbinon  to  the  judicial  committee  of  the 
Privy  Conncil.  Assuming  that  that  is  a 
proper  ecclesiastical  court  of  appeal,  it  has 
a  cf^m'sance  of  this  cause,  and  we  most 
presume  that  it  will  decide  according  to 
law.  Nothing  has  yet  occurred  for  which 
the  prohibition  sbonld  issue.  The  case  of 
Bytrlejf  T.  Windms  seems  to  afford  the 
proper  principle.  The  fiict  wliieh  is  the 
ground  of  the  prohibition,  must  appear  on 
die  libel,  as  it  would  on  a  declaration. 
Here,  the  question  as  to  the  validity  of  the 
rate  is  one  which  the  Ecclesiastical  Court 
have  power  to  determine.  If  they  do  com- 
mit any  error  by  trying  any  matter  of 
common  law  jurisdiction,  or  inthe  construc- 
tion of  an  act  of  parliament,  this  Court  will 
interfere  to  prohibit  them. 

LiTTLBDAiE,  J. — There  is  no  doubt  that 
d>e  validity  of  a  church  rate  may  be  in- 
qtriredofby  the  Ecclesiastical  Courts.  The 
question  was  entertained  by  Br.  Lushing- 
ton,  and  from  him  on  appeal  by  Sir  H. 
Jemier,  and  no  wohibidon  was  moved  for 
against  them.  The  defendant  himself  car- 
ried the  cause  into  the  Privy  Council, 
and,  admitting  that  they  have  ci^nizance 
of  the  subject-matter,  it  does  not  appear 
that  they  will  not  decide  correctly.  We 
ought  to  see  that  they  are  proceeding  to 
act  contrary  to  law  before  we  grant  a  pro- 
hibition. 

(3)  I  Term  Rep.  d.«e ;  ■»  «Im  Hiri  v.  Htnb,  5 
Ad.  &  la.  A9I ;  V.  c.  6  Uw  J.  Rrp.  <N.s.)  K.B.  9. 


Williams,  J. — ^The  judidal  committee 
are  substituted  for  the  former  court  of  de- 
legates. Itis  too  much  to  presume,  contr&ry 
to  all  usual  presumptions,  that  any  error 
will  be  committed.  Indeed,  nothing  can 
be  assumed,  for  nothing  has  been  done. 

CoLBRiDOB,  J. — If  the  argument  of  the 
defendant  were  to  prevail,  we  should  take 
away  all  litigious  jurisdiction  from  the 
Ecclesiastical  Courts,  because,  in  every 
case,  there  must  be  a  right  and  a  wrong 
side.  This  is  a  question  of  a  pure  ecclesi- 
astical jurisdiction,  and  it  is  not  contended 
that  there  is  anything  of  a  tem^ral  nature 
incidentally  involved  in  it.  It  is  sought  to 
prohibit  the  judicial  committee  from  pro- 
ceeding, merely  that  we  should  form  what 
I  should  say  would  be  an  extra-judicial 
opinion,  that  the  decision  of  Sir  H.  Jenner 
was  erroneous. 

Rule  dischm'ged,  without  costs. 


18S8.     \  THE  QDBEM  0.  THE  RBCORnEK 

Jan.  13.  /         ov  caricaetbsn. 

Borough  Rate^NoUce  of  j/ppealf  Ser- 

tnce  of. 

In  an  appeal  agmnst  a  borough  ra(ei 
under  the  5  ^  6  WUl.  4.  c.  76.  t.  9S,  notice 
of  appeal  must  be  given. 

But  if  given  to  the  toivn  eterkf  it  niUibe 
sufficient,  and  need  not  he  given  to  the  clerk 
of  the  peace  of  the  bormgh. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (n.s.)  M.C.  p.  17.] 


18S8.     1  THE  QUEEN  O.  THE  INBABI- 
Jan.  17.  /        TANTS  OF  WEHORON. 

Poor  Law^SetUanent  of  Bastard, 

A  bastard,  under  the  age  of  nurture,  born 
before  the  passing  of  the  4^-5  Witt.  4.  c.  76, 
nai  living  in  a  parish  nhere  it  was  not  (ont, 
separate  from  its  mother,  when  the  latter  mar- 
ried, and  after  marriage  resided  in  another 
parish  : — Held,  that  not  having  been  taken 
to  the  home  of  its  mother's  husband,  it  was 
properly  removed  to  the  place  of  its  birth. 

fFor  the  report  of  the  above  case,  see 
7  taw  J.  Rep.  (n.s.)  M.C.  p.  •*?..'] 
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Pleading — Preteription — Right  of  Com- 
mon. 

Where  a  right  is  claimed  under  the  Z 
WUL  4.  c.  71 1  the  enjoyment  of  the  right 
mutt  not  be  pleaded  during  a  period  before 
the  time  of  committing  the  tretpaee  com- 
plained  of,  but  before  the  commencement  <^ 
the  Buit,  or  poesibly  of  some  suit. 

A  defendant  pleaded  that  he  mas  possessed 
vf  a  messuage  and  land,  and  that  he  and  all 
Mf  occujners  for  the  time  being,  for  the  full 
period  of  thirty  years  next  before  the  time 
when,  ^c.,  had  been  accustomed  to  have  and 
enjoy  a  right  comnton,  in  a  certoin  com- 
non : — Held,  f  m  lAi*  hmm  a  pUa  averring 
a  right  in  a  c[ue  estaUt  and  not  miqdy  a 
plea  of  possessum. 

In  trespass  for  taking  and  distrmning  the 
plaintiff's  cattle,  nhetho'  the  defendant,  jut- 
tifying  the  distress  for  disturbing  the  de- 
fendant's right  0^  common,  mutt  shew  any 
title  to  hi*  right  of  eoaman — qunre. 

Trespass  for  breaking  and  entering  a 
close  of  the  pUintiff,  called  Hooper's  Te- 
nement, and  breaking  and  entering  a  cer- 
tain other  close  of  the  plaintifT,  and  driving 
the  plaintifTs  cattle,  then  depasturing  and 
being  in  the  said  closes,  off  the  same  to  a 
great  distance,  and  detaining  them  for  se- 
Teral  days. 

Pira — ^^clto  non,  because  before  and  at 
the  times  in.  the  declaration  mentioned, 
the  defendant  was  and  still  is  in  the  lawful 
possession,  and  the  occupier  of  a  messuage 
and  lands,  with  the  appurtenances,  to  wit, 
situate,  &c.,  and  that  he  and  all  the  occu- 
piers for  the  time  being  of  the  messuage 
and  lands,  with  the  appurtenances,  for 
thirty  years  next  before  the  said  several 
times  when,  <^.,  have  actually,  as  of  right, 
had  and  have  been  used  and  accustomed 
to  have,  and  of  right  ought  to  have  had, 
and  the  defendant  then  and  still  of  right 
ought  to  have  for  himself  and  themselves, 
his  and  their  tenants,  farmera  and  occu- 
piers of  the  aaid  messuage  and  lands,  with 
the  appurtenances,  common  of  pasture  in, 
upon,  and  throughout  a  certain  place  and 
lands  in  the  county  aforesaid,  (o  wit,  &c., 
called  or  known  by  the  name  of  Canter- 
bury Common,  for  all  his  and  their  com- 


monable cattle,  levant  and  couchant,  in 
and  upon  the  said  messuage  and  lands  of 
the  de^dant,  with  the  appurtennneea, 
every  year  and  at  all  times  of  die  year ; 
and  because  the  said  sheep,  in  the  aecl%- 
ration  mentioned,  were  out,  in,  and  upon  the 
said  place  and  lands,  in  this  plea  aforesaid, 
and  whereon  the  defendant  is  entitled  to 
common  of  pasture  as  aforesaid,  depastur- 
ing and  destroying  the  grass  and  herbage 
there  then  growing  and  being,  and  doii^ 
damage  there,  so  that  the  defendant  could 
not  have  or  enjoy  his  said  common  of  pas- 
ture there,  in  so  ample  a  manner  as  be 
then  ought  to  have  had,  the  defendant  dis- 
trained the  said  sheep  and  cattle,  whidi 
is  the  trespass  in  the  declaration  men- 
tioned. Special  demurrer  and  jmnder 
therein. 

In  last  term — 

Ogle  srgoed  in  support  of  the  demurrer. 
— This  plea  is  bad.  It  is  framed  upon  the 
3  &  8  Will.  4.  c.  71,  but  does  not  follow 
the  language  of  that  statute.  First,  the 
right  is  not  claimed  for  the  proper  time. 
In  the  plea,  the  defendant  sets  forth  a  user 
for  thirty  years  before  the  said  time  when, 
&c.,  whereas,  in  section  4,  the  right  is  re- 
quired to  be  stated  to  have  been  enjoyed 
for  that  period  next  before  the  suit.  It 
has  accordingly  been  decided  in  Wright 
r.  WilUams(l),  that  sucH  it  the  correct 
mode  of  pleading;  and  all  that  was  de- 
termined in  Jones  Priee{i)  was,  that  the 
word  next  was  not  necessary  in  die  plea, 
though  the  defendant  would  be  bound  in 
proof  to  carry  his  enjoyment  down  to  the 
time  of  the  action.  Secondly,  it  is  not  al- 
leged that  the  defendant  has  enjoyed  the 
right  of  common  without  interruption ;  and 
that  is  a  material  allegation.  It  is  found 
in  all  the  cases  reported  on  this  statute — 
The  Monmouthshire  Ciinal  Company  v.  Har- 
ford (3),  Tickle  v.  Brown{^),  Beasley  v. 
Clarke  (5).  The  sutute,  in  section  1 ,  gives 

(1)  1  M.  St  W.  77 ;  t. «.  5  Uw  J.  lUp.  (SA) 
Excb.  107. 

(S)  S  Bing.  N.C.  5f ;  >.  e.  6  Law  J.  R«p.  (na.) 

CP.  65. 

(3)  I  Cr.  M.  &  R.  614 ;  •.  c.  4  Uw  J.  R«p. 
(M.S.)  Eicli.  43. 

<4)  4  Ad.&  El.  360;  e.  5  Uw  3.  R«p.  (nj.) 
K.B.  119. 

<5)  thn%.  N.C.70>i  •.c.5UwJ.R«p.(M.*.) 
CP.  »1. 
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the  right,  where  it  hu  been  enjoyed  for 
thirty  years  without  interruption. 

[CoLBRiDoa,  J. — You  most  not  omit  the 
fitb  section.! 

It  certainly  may  be  contended,  that  that 
section  will  auMort  this  form  of  plea;  but 
in  Bright  r.  9ratker{6),  Parke,  B.  ex- 
pressly states,  that  the  right  claimed  mutt 
UTC  been  enjoyed  without  interruption. 

[Pattkson,  J. — Hat  it  not  been  held, 
that  on  a  traverse  of  the  enjoyment  as  of 
right,  evidence  may  be  given  of  a  licence?] 

That  point  arose  in  Z^kle  v.  Brown,  but 
the  plea  alto  contained  an  averment  of  an 
enjoyment  without  interruption,  which  was 
traversed. 

Montagu  Smith,  contra. — First,  the  ob- 
jeaion  on  the  statute  does  not  arise :  the 
defendant  may  plead  his  right  of  common 
jtenerally,  and  need  not  set  up  any  title. 
This  is  a  plea  to  trespass  to  personal 
dattela,  and  it  is  suflBcient  if  the  defendant 
state  bis  title  generally.  He  is  in  the  same 
aiioation  as  a  plaintiff  who,  in  trespass 
quare  claiuym  /regit,  complains  of  a  tres- 
pass by  the  deienaant's  cattle ;  he  need  not 
shew  his  title  to  the  land.  Here  the 
plaintilTs  cattle  were  disturbing  the  de- 
fendant's right  of  common ;  the  former  is 
therefore  a  wrong-doer,  and  the  title  of  the 
latter  is  immaterial  to  him — 1  Wnu.  Satind. 
346,  n.  qx  and  the  distinction  pointed  out 
by  Holi,  CJ.  in  2  Sati.  642,  between 
trtniitory  actions  and  trespass  ^piare  clou- 
AM  fregitt  has  been  questioned  ra  Taylor  v. 
Eatlmood  {7').  See  also  Com.  Dig.  *  Plead- 
er,' c.  ^l^Mkhmm  v.  TeaMdate(S),  And 
since  the  prescription  act,  a  declaration  for 
disturbing  the  plaintifTs  right  of  wsy,  in 
which  the  right  was  set  forth  generally, 
was  held  suflScient — Bright  v.  Walker. 

[Pattbson,  J. — In  Taylor  v.  Eastwood, 
the  defendant  only  set  up  a  right  of  pos- 
session ;  here  the  right  claimed  is  an  in- 
terest in  the  soil.] 

Secondly,  the  plea  it  correct  in  its  form. 
Before  the  new  act  it  was  always  custo- 
mary to  plead  the  right  to  the  time  of  the 
committing  of  the  trespass. 

[Patksoh,  J. — It  went  fsrther ;  the 

<6)  t  Cr.  II.  ft  R.  «I9;  S.C.  3  Uw  J.  Rff. 
(iijl)  Excb.  tbO. 
{7}  1  £Mt,  tit. 
(8)  3  WiU  trt. 


claimant  stated  that  he  was  and  now  it 
entitled  to  the  right.] 

The  plea  is  framed  according  to  section 
5  i  and  section  4,  which  is  relied  on,  is  not 
to  be  incorporated  therewith;  it  merely 
ap^ies  to  the  proof  of  the  r^ht — Janet  v. 
Price,  and  defines  what  is  to  be  considered 
as  an  interruption.  The  words  are,  before 
tame  tmt  or  action,  not  the  suit  which  is  in 
progress. 

[Pattesom,  J. — There  will  be  great  lo- 
conststency,  if  tome  be  construed  any."] 

The  case  of  Wright  v.  WilUamt  only 
decides  that  a  plea,  stating  the  period  to 
be  before  the  commencement  of  the  suit, 
is  not  wrong,  but  does  not  decide  that  a 

;lea  in  the  present  form  is  improper* 
'hen  it  was  not  necessary  to  allege  that 
the  right  had  been  enjoyed  without  inter- 
ruption. If  there  has  been  any  interrup- 
tion, the  plaintiff  may  reply  to  it.  The 
defendant  does  enough  if  he  shews  a  primd 
fade  case,  bringing  himself  within  the 
terms  of  the  statute.  The  6fUi  section  does 
not  require  the  claimant  to  insert  that  alle- 
gation. In  fact,  it  amounts  to  no  more 
than  the  assertion  of  the  claim  as  of  right, 
and  it  involved  therein,  as  appears  from 
Tickle  y.  Brotm  snd  Beatley  v.  Clarke, 
Bright  V.  Walker  does  not  shew  that  it  ia 
necessary  to  plead  it,  though  it  is  necessary 
to  prove  it. 

Ogla-refiwd. — There  is  no  authority  to 
support  the  position,  tliat  in  a  plea  of  this 
kind  the  defendant  need  not  set  out  liis 
title ;  on  the  contral^,  when  he  sets  up  a 
right  of  common  he  must  shew  it — 1  Wmt, 
Sound.  346,  n.  Here  the  plea  is,  in  truth, 
on  the  new  act,  and  the  defendant  must 
depend  upon  the  construction  of  it.  All 
that  is  done  by  section  5  is  the  uking  away 
of  the  necessity  of  setting  out  the  seisin  in 
fee  of  the  party  from  whom  the  defendant 
claims ;  in  other  respects  the  plea  remains 
as  before.  It  cannot  be  held,  that,  on  a 
traverse  of  the  enjoyment  as  of  right,  evi- 
dence of  interruptions  can  be  given.  In 
Wright  V.  WxUiami  the  judgment  of  the 
Court  is,  that  the  period  must  be  pleaded 
as  before  the  commencement  of  the  suit. 

Cur.  adbi.  mUt. 

Lord  Dbnham,  C.J.  now  delivered  the 
judgment  of  the  Court.  After  stating  the 
pleadings  and  the  demurrer,  his  I<ordship 
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continued : — The  objection  arises  on  the 
2  &  3  Will.  4.  c.  71.  ss.  !,  4,  &  5.  The 
defendant's  counsel  endemvoured  to  avoid 
the  objection,  by  urging  that  this  plea  may 
be  supported  at  common  law  without  any 
reference  to  the  statute;  that  it  is  in  sub- 
stance an  allegation,  that  the  defendant  was 
possessed  of  a  messuage  and  land^  by  rea- 
son whereof  he  was  entitled  to  right  of  com- 
mon ;  that  he  drove  away  the  plaintifTs 
sheep  which  were  disturbing  that  right; 
and  that  such  all^ation  is  suflScient  in  a 
plea  to  a  traniitory  action  for  chasing  sheep 
without  ckiroing  the  right  of  common  hf 
prescription,  inumuch  as  that  right,  in  tkH 
case,  is  only  inducement  or  conveyance. 
He  relies  on  the  cues  which  establish  Uiat 
such  an  allegation  is  sufficient  in  a  declara- 
tion for  disturbance  of  a  common,  and  an 
analogy  to  a  plea  justifying  taking  the  cat- 
tle damage  feasant,  in  which  it  is  sufficient 
to  allege  the  defendant's  possession  of  the 
place  where  the  cattle  are  taken.  We  have 
not  found  any  case  in  which  the  principle 
established  in  those  cases,  namely,  that 
as  against  a  wrong-doer  it  is  sufficient  to 
allege  possession,  has  been  applied  to  a 
plea  stating  a  right  of  common.  A  note 
of  WUhams,  Serj.  on  the  case  of  MeUor  v. 
Spateman  (9)  was  referred  to,  in  diese 
words  :— "  Where  the  right  of  eommon  is 
the  only  inducement  or  conveyance,  it  is 
held  sufficient  for  the  defeiidant  to  allege 
he  is  posiessed,  as  where  the  justification 
ia  an  escape  of  the  cattle  from  a  common 
to  the  close  in  which, &c.,  through  defect  of 
a  fence,  which  the  plaintiff  is  bound  to  re- 
pair ;  or  an  escape  from  the  defendant's 
own  close," — which,  it  is  said,  lays  down 
the  rule;  but  the  authority  which  he  cites, 
namely,  faUlo  v.  Itidge(\0)t  supports  the 
latter  part  of  the  sentence. 

The  point  may  be  doubtful,  but  we  think 
we  are  not  called  upon  to  determine  it ; 
for,  on  attentively  considering  this  plea, 
we  cannot  treat  it  as  averring  only  pos- 
session, and  a  right  of  common,  but  are 
sads&ed  it  avers  a  right  of  common  in  a 
estate,  substituting  for  time  immemonal, 
thirty  years,  under  the  late  statute.  Dome 
v.  Cashford{).\)  is  an  express  authority 
to  shew  that  a  plaintifT,  averring  a  right  in 

t.9)  1  Saunii.  346. 
( lU)  Yelv.  7b. 

(IIJ  lSBlk.S63;  1.0.  Com.  Rep.  41. 


a  que  estate  in  a  declaration,  cannot  be 
treated  as  averring  the  possession  tmly, 
although  such  an  averment,  properly  fram- 
ed, would  have  been  sufficient. 

We  come  then  to  the  principal  objec- 
tion, namely,  that  the  thirty  years  are  laid 
next  before  the  said  times  when,  &c.,  in- 
stead of  next  before  the  commencement  of 
this  suit. 

The  1  st  section  of  the  late  statute  enacts, 
"  That  no  claim  to  right  of  common,  which 
shall  have  been  actually  enjoyed  by  any 
person  daimit^  the  right  thereto,  without 
interruption,  for  the  full  period  of  thirty 
yean,  shall  be  defeated  by  shewing  only 
it  was  first  taken  at  the  prior  time ;"  and 
the  4th  section  enacts,  "That  the  thirty 
years  shall  be  deemed  and  taken  to  be  the 
period  next  before  the  same  suit  or  action, 
wherein  the  claim  shall  be  brought  into 
suit  or  action."  The  0th  section  enacts, 
"  In  all  pleadings  of  trespass,  it  shall  be 
sufficient  to  allege  enjoyment  of  the  com- 
mon of  right  by  occupation  of  the  tenant, 
in  respect  of  which  the  clum  was  made 
for  and  during  such  of  the  periods  men- 
tioned in  the  act  as  may  be  applicable  to 
the  case,  and  without  claiming  in  the  name 
or  right  of  the  owner  of  the  fee,  as  has 
been  usually  done." 

Taking  these  sections  tt^ther,  it  s^ema 
clear  the  averment  of  enjoyment  for  thirty 
years  next  before  the  times  when,  &c.,  is 
not  in  conformity  with  the  act.  The  pe- 
riod mentioned  in  the  act  is  plainly  thirty 
years  next  before  some  suit  or  action,  in 
which  the  claims  should  be  brought  in 
question.  Generally  speaking,  that  would 
be  next  before  the  commencement  of  the 
suit  in  which  the  pleadings  took  place ;  and, 
at  all  events,  it  is  not  next  before  the  time 
when,  &c. 

We  were  pressed  with  the  absurdity  and 
inconvenience,  which  it  is  supposed  would 
arise  from  such  a  construction  of  the  act. 
On  the  other  hand,  difficulties  of  the  same 
nature  were  pointed  out,  to  which  we  shall 
give  occasion,  by  holding  the  plea  to  be 
good.  These  things  were  urged  to  the 
Court  of  Exchequer  in  Wright  v.  WilUams^ 
in  which  the  averment  was,  next  before  the 
commencement  of  this  suit;  but  tbatCourt 
held  the  averment  to  be  correct,  and  the 
decision  is  directly  in  point,  unless  we 
thought,  (which  we  cannot,)  as  was  sug- 
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gesied  ai  the  bar,  that  both  modes  of  aver- 
mcDt  are  correct,  and  that  either  may  be 
adopted  at  the  option  of  the  pU-ader.  The 
periods  in  the  two  averments  aro  quite 
different,  and  the  evidence  requisite  to 
support  them  maQiifesUy  not  the  aaaoe. 

We  ahall  not  attempt  to  obviate  the  dlf- 
6cttltie8  which  have  beeo  sug^ted,  by 
ttlbering  to  the  expreas  words  of  Uie  sta- 
tute. According  to  the  decision  in  fVright 
V.  WtlUamM,  with  which  we  fully  agree, 
we  hold  that  the  only  correct  averment 
is,  next  before  the  commencraient  of  this, 
or  poaaibly  some  other  suit.  We  do  not 
find  tbftt  the  case  of  Jonet  Price  mili- 
tates agaitut  this  decision.  It  merely  esta- 
Utshea  that  the  averment  of  thirty  years 
beibre  the  eoamenceroent  of  the  suit, 
means  thirty  years  next  before,  or  that,  in 
ether  words,  the  omission  of  the  word 
iKxt  does  not  alter  the  sense.  Otiier  ob- 
jections were  taken  by  the  counsel  for  the 
plaintiff  to  the  plea  in  question,  which  it 
becomes  unnecessary  for  us  to  notice ;  be- 
caDse,  tor  these  reasons,  we  think  the  plea 
is  bad,  and  judgment  roust  be  given  for 
the  plaintiff. 


/'THS  QUEEN  V.  THE  POOR  LAW 
1 S3S.      3      COKHiraiOK  ERS    FOa    E  NG- 

J«n.  J  3.   a    UNO  akd  walks,   tn  re 

V.     HOLBORM  DM  ION. 

New  Poor  Law  Act — Union. 

The  pariik  of  St.  Andrew,  Holborn,  after 
13  ^  14  Car.  2.  c.  \S,  was  divided  into 
three  liberties,  each  of  wkiek  mainiained  Ut 
own  poor  eeparately.  One  tf  them  imm  called 
the**  Upper  Liberty  "andunder  thelO  Anne, 
c.  11,  a  fiortioN  tffit  nme  assigned  for  eccle- 
siastical pttrposes  only,  to  the  parish  of  St. 
George  the  Afartyr,  and  the  residtte  of  that 
liberty  was  subsequently  called  St.  Andrew 
above  Bart.  There  continued,  however,  to 
be  bmt  one  rate  for  the  whole  liberty,  and 
there  was  no  separation  whatever  in  the  re- 
Uef  of  the  poor  of  the  two  places.  Various 
local  acts  had  passed,  which  spoke  of  the 
United  Parishes  of  St.  George  and  St.  An- 
drew; and  by  oik,  Erectors  and  governors  of 
Ike  poor  were  appmnted,  a  distinct  portion 
of  whom  were  elected  from  each  district : — 
Held,  that  there  was  not  such  a  utiion  of  the 
parishes  of  St.  Get>rge  and  St.  Andrew  above 


Bars  (u  would, according  to  the^^S  WtU,  4. 
c.  76.  s.  32,  prevent  the  Poor  Law  Commis- 
noaersfrom  making  an  order  for  uniting  the 
upper  and  lower  liberties. 

[For  the  report  of  the  above  case,  see 
7  Iaw  J.  Rep.  (n.8.)  M.C.  p.  33.] 


ISS8.      \         THE  aUESN  V.  RtCHAHO 
Jan.  30.   /  EICK£TTS,  ESQ. 

Corporation  —  Mandamus  to  elect  re- 
fused, 

A  party  being  a  councillor  of  a  municipal 
corporation,  neglected  to  pay  his  rates,  and 
was  omitted  from  the  burgess  Ust : — Held,, 
that  this  did  not  of  itself  constitute  such  an 
extraordinary  .vacancy,  as  to  warrant  tlte 
Court  in  granting  a  mandamus  to  the  alder: 
man  of  the  ward,  to  proceed  to  a  new  ekc- 
titm. 

In  December  1835,  one  Robert  Fhippen 
was  elected  a  councillor  for  the  ward  of 
Bedminster,  in  the  city  of  Bristol,  and  hav- 
ing the  largest  number  of  votes,  would 
have  been  entitled  to  remain  a  councillor 
until  1839,  but  in  1837,  having  omitted  to 
pay  his  poor-rates  during  the  preceding 
year,  he  was  omitted  from  the  burgess  list, 
as  revised  in  October  last ;  whereupon  an 
application  was  made  to  Mr.  Ricketts,  the 
alderman  of  that  ward,  to  proceed  to  the 
election  of  a  councillor,  in  the  room  of  Mr. 
Phippen,  but  he  declined  to  do  so.  In  last 
term,  a  rule  nisi  for  a  mandamus,  directed 
to  Mr.  Ricketts,  calling  upon  him  to  pro- 
ceed to  such  election,  had  been  obtained  ; 
against  which  cause  was  shewn  by— 
Sir  F.  Pollack,  for  Mr.  Ricketts ;  and 
Sir  W.  W.  FoUett  and  TaVna,  for  Mr. 
Phippen,  who  contended,  that  whether  this 
was  a  disqualification  for  which  Mr.  Phip- 
pen might  be  deprived  of  his  office  or  not, 
as  he  was  a  councillor  de  facto,  there  could 
not  be  a  mandamus  to  proceed  to  an  elec- 
tion. He  must  be  ousted  by  ajuomarranJa 
before  it  can  be  said  that  the  otBce  is  void. 
Some  cases  of  disqualification  arc,  indeed, 
provided  for  by  the  5  &  6  Will.  4.  c-  76. 
s.  52,  and  then  the  town  council  are  to  de- 
clare the  vacancy  ;  the  present  case  is  not 
provided  for  there.  And  by  section  ^id,  if, 
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being  disqualified,  he  acts,  he  will  be  sub- 
ject to  a  penally.  This  is,  however,  within 
the  decision  of  The  King  v.  the  Corporaiiom 
of  Oxford  ( 1 ),  and  The  King  v.  the  Corpo- 
ration of  Winchester  (2). 

Mauk,  contrft. — Mr.  Phippen  having 
neglected  to  pay  his  rates,  and  being  on 
the  burgess  roll,  is  not  entitled  to  be  a 
councillor,  accordinj^  to  section  S8;  he  does 
not,  therefore,  remain  a  councillor,  and  his 
place  is  void.  Now,  at  common  law,  when 
a  corporate  office  was  vacant,  this  Court 
would  grant  a  mandamus  to  fill  it  up> — 
Com,  Dig.  'Mandamus,'  (A).  The  statute 
1 1  Geo.  1 .  c.  4.  does  not,  indeed,  apply  to 
such  a  case  as  the  present ;  but  the  Court 
have  granted  a  mandamus  under  it,  to  pro- 
ceed to  an  election,  where  there  has  been 
an  officer  de  facto,  but  clearly  without  title 
•—  Case  of  the  Borought  of  Boisiny  (3) 
and  Aberj/gtwith  (4).  Here,  it  is  not  de- 
nied, thst  Mr.  Phippen  is  disqualified;  he 
cannot  shew  any  nght  to  hold  the  office, 
and  the  Court  wilfnot  drivo  the  puties 
to  the  expense  and  delay  of  a  quo  mnroiito. 
In  the  case  of  The  King  v.  the  Corporation 
of  Ox^irdt  it  is  admitted,  that  the  presidii^ 
officer  may,  if  he  ^ink  fit,  proceed  to  an 
election. 

Lord  Dekhan,  C.J. — I  take  the  well- 
established  practice  to  be,  that  when  an 
office  is  full  de  facto,  the  presiding  officer 
has  no  authority  to  proceed  to  a  new  elec- 
tion, until  there  has  been  a  judgment  of 
ouster  in  a  quo  warranto.  Four  cases  are 
expressly  provided  for  by  the  52nd  section, 
in  which  the  election  may  be  declared  void 
by  the  council,  and  a  new  election  may 
take  place.  But  no  power  is  given  to  the 
alderman  of  the  ward  to  proceed  to  a  new 
election,  in  such  a  case  as  the  present.  He 
has  no  means  of  learning  the  fact  of  the 
vacancy ;  pa^rs  or  certificates  may  be 
brought  to  him,  which  may  or  may  not  be 
true,  but  which  he  cannot  determine.  He 
is  not,  therefore,  bound  to  act  as  he  is  now 
called  upon.  As  to  the  inconvenience  sug- 

Sested,  that  has  always  existed  from  the 
ate  of  corporation  law. 

(1 )  1  N.  &  P.  474  ;  s.  c.  6  Law  J.  Rap.  K.B.  103. 
(<)  6  Law  J.  Rep.  (n.s.)  K.B.  S13. 
(S)  S  Stn.  1003. 
(4)  Ibid.  1157^ 


^EN'S  BENCH : 

LiTTLEDALE,  J. — The  BUthoHty  of  the 
presiding  officer  is  founded  on  the  40th 
section.  If  there  he  an  extraordinary  va- 
cancy, the  burgesses  are  to  proceed  to  an 
election.  Is  there,  here,  an  extraordinary 
vacancy  t  It  is  said,  that  the  councillor 
has  become  disqualified.  Now,  according 
to  section  52,  the  town  council  are  em- 
powered to  declare  the  office  void  in  cert«n 
cases :  they  are  to  inquire  whether  the  party 
has  become  bankrupt  or  insolvent,  they  are 
a  proper  tribunal  to  make  that  inquiry,  and 
would  naturally  require  proper  evidence 
of  the  fact.  Here,  there  has  been  no  de- 
claration of-  a  vacancy.  It  is  all  founded 
on  the  application  of  the  parties,  in  which 
they  merely  submit  certain  facts  to  the 
alderman,  which  he  has  no  power  to  inquire 
into.  This  Court  is  to  make  that  inquiry. 
The  extraordinary  vacancy  meant  by  the 
40tli  section,  will  occur  when  there  has 
been  a  death  of  the  party,  or  a  declaration 
of  the  council,  or  a  judginait  of  ouster 
given  by  this  Court,  in  which  latter  case 
the  vacancy  will  be  esteblished  by  diw 
course  of  law.  No  extraordinary  vacancy 
exists  in  this  instance. 

WiLLUHS,  J. — The  argument  in  support 
of  this  application  proceeds  upon  the  sup- 
position, that  it  is  quite  clear  that  there 
is  such  a  want  of  title  in  Mr.  Phippen  as 
will  warrant  his  being  deprived  of  the 
office.  But  that  is  rather  more  than  the 
state  of  the  facts  will  allow.  There  may 
be  good  grounds  for  inquiring,  why  his 
name  was  omitted  from  the  burgess  list. 
Hiat  may  have  been  done  throu^  some 
corrupt  or  improper  motive,  or  some  other 
cause  which  requires  to  he  inquired  into. 
It  does  not  follow,  that  this  is  a  plain  ap- 
plication. Now,  Uie  party  to  whom  this 
mandamus  is  directed,  must  declare  that 
the  office  is  void.  We  are  not  to  call  upon 
him  to  enforce  an  equivocal  act,  unless  we 
are  satisfied  that  he  is  called  upon  to  act 
under  section  47.  There  is  a  proper  mode 
for  ascertaining  whether  there  has  been  an 
extraordinary  vacancy,  and  no  reason  is 
shewn  why  a  quo  warranto  should  not  be 
proceeded  with. 

Rule  discharged,  ttsto  Mr.  Rickett*, 

with  costs;  as  to  Mr.  Phippen, 

withoiU  costs. 
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Jan   11     i       EVANS  V.  TATLOR. 

Evidence-— Ancient  Survey. 

To  extent  of  a  formerly 

tmeofthefJotgersioHsoftheduciijfof  Lancaa- 
tcTj  a  document  was  tendered  in  evidence, 
whek  wm  produced  from  the  duchy  "fice, 
and  purported  to  be  a  sarvey  of  the  manor 
taken  in  the  reign  of  Queen  EUzabeth,  before 
the  manor  ceased  to  belong  to  the  duchy,  by 
adepmtyif  ihegeneral  surveyorof  theduchy, 
upon  tie  oath  at^  presentment  of  the  tenants 
ef  the  manor.  No  camnussion  or  authority 
for  taking  the  survey,  was  prodaced : — Held, 
that  il  was  not  admissMe  either  as  an  autho- 
nud  tmntey,  oron  the  ground  of  repnta^on, 

TreqMM  for  brealdng  and  entering  tha 
plaintiff's  fishery. 

Plea — Not  guilty;  and  sereral  special 
I^eas. 

On  die  trial,  before  Lord  Denraan,  C.  J., 
at  the  Smnmer  Assiees  for  the  county  of 
Gloucester,  in  18S5,  it  appeared  that  the 
plaintiff  was  lady  of  the  manor  of  Minster- 
worth,  in  that  county,  which  was  formerly 
parcel  of  the  possessions  of  the  duchy  of 
ianeaster,  having  been  sold  by  James  the 
Vint  to  certain  persons,  from  whom  it 
had  vaated  in  the  plaintiff.  The  river 
Seven  nma  dinn^jh  the  lower  part  of  the 
maavr*  nnd  aeparatea  the  upper  part  from 
the  nianor  of  Elmore;  The  plaintiff  claim- 
ed an  exdtuive  r^t  of  fishery  for  all 
kinds  of  fish  in  the  river  Severn,  so  far 
as  it  formed  the  boundary  of  the  manor  of 
Ehnoie,  and  daimed  the  whole  bed  of  the 
river  In  that  part,  as  part  of  her  manor. 
It  wm»  admitted  by  ^e  defendant,  that 
the  plaintiff  was  entitled  to  certain  large 
draught  fisheries  in  the  river,  but  he 
claimed  a  right  to  fish  for  lampreys,  as 
q^rteaant  to  his  Iqful,  which  was  situate 
on  the  Elmore  side  of  the  river.  The 
mode  of  catching  these  fish,  is  by  raisii^ 
an  artificial  mound  on  the  bank  of  the  river, 
wattling  it  with  a  species  of  wide  wicker- 
work,  ud  placing  baskets  like  eel-pntte,  on 
dm  top  of  it,  in  which  the  small  fish  swim 
8B  the  tide  rises.  The  defendant  also  con- 
tended, that  even  if  the  right  of  fishery 
extended  over  the  whole  of  the  river,  yet, 
that  the  manors  divided  in  the  centre  of 
the  stream,  according  to  the  custom  stated 
Maw  SaatBs,  TIIv— Q.B. 


in  Htde  d»  Port,  Marts,  To  prove  AiU 
the  manor  extended  over  the  whole  of  the 
stream,  the  plaintiff  produced  from  the 
ofBceof  the  duchy  of  Lancaster,  in  London, 
a  document,  which  was  headed  *'  Glouces- 
tershire, the  niannorof  Minsterworth,"  and 
purporting  to  be  *'  A  survey  thereof,  taken 
the  2.'>th  of  October,  in  the  S3rd  year  of 
our  Sovereign  Lady  Queen  Elizabeth,  &c., 
by  John  Northe,  gentleman,  depntie  unto 
Sir  John  Foyntz,  knight,  generall  surveyor 
of  the  duchy  of  Lancaster,  lying  on  the 
south  parts,  by  the  authorities  aforesaid, 
and  formed  by  the  oathes  and  presentments 
of  sudi  of  the  tennantesofthesaidmwior  ai 
hereafter  follow,  via." —  the  names  of  twenty 
persons  were  set  out,  and  against  them  was 
written  "  the  names  of  the  jurors  at  th« 
Conrt  of  Sufvey."  The  document  conti- 
nued, "  who  being  examined,  do  for  the 
circuite  and  boundarie  of  the  said  mannor 
present" — the  boundaries  were  then  de- 
scribed, concloding  thus,  "within  which 
circuit  and  boundarie  of  the  said  manor, 
and  within  the  circuite  of  the  recited  pre- 
mises, all  waifes,  strays,  felons'  goods,  &c,, 
and  all  other  things  incident  to  a  royaltie, 
do  belong  unto  her  Majestie."  Then  fol- 
lowed a  list  of  "the  supposed  freeholders 
within  the  said  mannor,"  entitled,  Free- 
holders by  pretence."  with  the  rents  which 
they  paid,  and  the  lands  in  respect  of  which 
they  paid  it;  and  the  whole  was  summed 
up.  There  was  then  **  The  eatrye  of  the 
customary  tennants  within  the  said  mannor, 
which  were  presented  by  the  jurors  afore- 
said, claiming  estates  of  inheritance,  viz. 
to  them  and  their  heirs,"  &c.  The  names, 
rents,  and  premises  of  a  great  number  of 
tenants  were  set  out,  and  the  wh<4e  summed 
up.  It  continued  thus,  "  There  are  also 
certaine  other  rents  due  to  her  Majestic 
by  the  tennants  and  mAa&ttonfx  of  the  said 
mannor,  asfolloweth several  were  stated, 
among  the  rest,  "For  Prid^avell,  per 
annnm,  is.  lO^tf ;  for  Nettgavell,  |Kr  an- 
num, 6«.  Sd. ;  for  Watergavell,  bemg  for 
the  fishing  in  the  Scvc;rne,  per  annum,  36«." 
The  sum  of  these  rents  was  stated.  The 
demesnes  of  the  manor  were  set  forth,  and 
presentments  were  made  of  the  customs  of 
the'  manor,  of  a  rtght  of  common,  of  the 
officers  of  the  manor.  It  was  also  present- 
ed, '*  that  the  filing  in  the  River  Seveme 
fVom  Crewells  Cross  to  Woodley*s  Bridge, 
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doth  belong  unto  her  Mqesty,  which  is 
used  and  enjoyed  by  the  tennants  and  inha- 
bitants of  the  said  mannor,  under  the  yearly 
rent  aforesaid,  within  which  boundaries  of 
the  said  rirer^diversofthe  tennants  and  in- 
habitants  of  Elmore  do  fish,  where,  by  right, 
they  ought  not,  which  is  to  the  great  pre- 
judice and  binderance  of  the  tennants  of  the 
said  mannor,  because  they  rent  it  as  afore- 
said ;"  the  names  were  stated.  There  was 
another  complaint  against  the  tenants  of 
an  adjoining  manor.  Lastly,  the  whole  of 
the  rents  were  summed  up,  and  the  docu- 
ment was  signed,  "  Jno.  Selman,  01.  Concil, 
Ducat.  Lancast'''."  No  inquisition  nor 
cinnmission  was  produced  for  the  making 
of  thu  survey,  but  it  appeared  that  the 
Queen  ordered  the  expenses  of  the  sur- 
veyor to  be  paid.  His  Lordship  refused 
to  receive  the  document  m  evidence,  and 
the  defendant  recovered  a  verdict.  In  the 
ensuing  term — 

Talfourd,  obtained  a  rule  nut  for  a 
new  trial,  on  the  ground,  that  this  evidence 
was  improperly  rejected,  citing  Nichols  v. 
Parker{l),  and  Freeman  v.  /*AtWipp«(2) ; 
and  also  on  the  ground,  that  the  verdict 
was  against  the  evidence.  In  last  Hilary 
term,  cause  was  shewn  by — 

Lttdlowt  Serj.  and  V,  Richardt.—i:h.e 
docimient  was  properly  rejected.  It  was 
a  survey  indeed,  but  no  authority  was 
shewn  for  the  taking  of  it.  The  only  ground 
of  authentication  was  itshaving  come  from 
the  office  of  the  duchy  of  Lancaster.  But 
that  alone  cannot  render  it  evidence. 

[CoLSBlDOB,  J. — In  AOHW  V.  BTmUm{$\ 
an  extent  of  Crown  lands  produced  from 
the  Lord  Treasurer's  Remembrancer's 
office,  was  admitted  in  evidence,  on  the 
ground,  that  if  not  properly  made,  it  would 
not  have  been  there.] 

There  was  greater  proof  of  authority 
there,  than  in  this  case.  Besides,  that  was 
a  cause  in  which  the  Crown  was  itself  in- 
terested, whereas  the  Crown  is  not  at  all 
concerned  in  the  present  case.  And  if  it 
ii  properly  one  of  the  muniments,  it  does 
not  come  from  the  proper  custody. 

[|CoLBRit>OE,  J. — If  It  would  have  been 
evidence  whilst  the  manor  was  in  the  hands 

(1)  14  Eut,  SSI,  n. 
(8)  4  M«u.  &  Stfltr.  486. 
{S)  8  B.  &  C.  737. 


of  the  Crown,  can  it  cease  to  be  so  now 
that  the  manor  has  been  granted  away  ?3 

It  is  submitted,  that  that  does  make  a 
difference.  It  appears,  however,  that  this 
was  not  merely  a  survey  in  regard  to  the 
extent,  but  it  is  also  a  valuation  of  the 
possessions  of  the  CroWn  in  this  manor. 

Talfourd,  Serj.,  Shepherd,  and  Lumley, 
in  support  of  the  rule. — This  document 
was  admissible  either  as  a  legal  document 
or  as  reputation.  It  is  supposed  that  it 
does  not  come  from  the  proper  custody, 
and  though  it  might  have  been  evidence 
in  a  suit  by  the  Crown,  it  is  not  evidence 
for  a  subject. 

[Lord  Dek^man,  C.J.— We  are  all  of 
opinion  that  there  is  no  ground  for  that 
distinction;  neidier  are  we  pressed  with 
tlie  argument  upon  the  proper  custody.] 

Then  it  appears  that  it  comes  from  ue 
custody  of  ^e  Crown,  which  is  the  very 
ground  alleged  by  the  Court  for  the  admis- 
sion of  the  extent  in  Rome  v.  Brenton, 
where  Bayley,  J.  says,  "Considering  that 
this  document  was  found  in  the  proper 
office,  and  that  it  would  have  been  a  breadi 
of  duty  in  the  person  having  the  custody 
of  that  office  to  admit  any  extent  not  duly 
taken,  I  think  we  must,  at  this  distance  of 
time,  presume  that  it  was  taken  under  com- 
petent authority."  If  this  survey  had  not 
been  taken  by  due  authority,  the  officers 
of  the  duchy  ought  not  to  have  received  it. 
It  purports  to  have  been  talten  by  the  de- 
pu^  of  the  surveyor  general  of  the  duchy, 
who  must  have  had  authority  to  make  sudi 
a  survey,  and  at  a  time  wlien  the  manor 
was  pubtic  property.  Again,  it  appears  to 
follow  the  directions  pointed  out  by  the 
statute  4  Edw.  1.  at.  1,  intituled  Extenta 
Manerii,  and  if  that  be  an  authority  for 
continual  surveys  of  the  Crown  posses- 
sions, it  authenticates  this  survey.  But,  it 
is  said,  that  the  survey  is  not  admissible, 
without  the  production  of  the  commission 
under  which  it  was  taken.  Survey8,however, 
have  been  allowed  to  be  read  without  the 
commission — The  Vicar  of  KelUngton  v. 
Trinity  College  {^),  1  Stark.  Emd.  part  II, 
8.  46.  If,  however,  this  document  be  not 
admissible  of  itself,  at  least  it  was  evidence 
on  tlie  ground  of  reputation.  The  tenants 
of  the  manor  were  competent  to  dedue 

(4)  i  WilB.170. 
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the  boundaries  of  the  roanor,  for  proof  of 
which  the  docament  was  tendered  in  evi- 
dence. And  as  to  the  right  of  fishery, 
which  was  claimed  in  the  public  navigable 
river,  in  derogation  of  the  common  law, 
evidence  of  its  existence  may  be  proved 
by  declarations  of  deceased  persons,  whe- 
ther they  be  tenants  of  the  manor  or  others 
— Drinkwater  v.  Porter  (fi),  and  Create  v. 
Barrett  (6).  This  survey  contains  suck 
declarations. 

Cbr.  adv,  mU, 

And  now,  the  judgment  of  the  Court 
was  delivered  by — 

Lord  Dkxhan,  CJ, — In  this  case,  the 
qoestion  turns  upon  the  admissibility  of 
proceedings  at  a  court  of  survey,  which, 
at  the  trial,  were  rejected.  The  evidence 
was  tendered  to  shew  what  were  the  boun- 
daries of  the  manor.  The  action  was  in 
trespass  on  the  plaintiff's  close  covered 
with  water,  with  a  count  in  trover  for  car- 
rying away  the  fish.  Besides  the  general 
issue,  the  defendant  placed  several  justifi- 
cations on  the  record :  the  only  one  on  which 
the  trial  proceeded  was,  that  the  defendant 
and  all  those  who  held  the  messuages  then 
abuttnig  on  the  loeiuinmio,  foe  sixty  years 
ogoyed  the  right  of  fishii^  for  lampreya 
ai  the  loot*  m  ^uo.  The  repGeation  claimed 
for  the  plaintiff,  as  lady  of  the  manor  of 
Minsterworth,  and  all  ^t,  &c.  the  sole 
and  several  privilege  of  fishing  on  the 
dose,  which  was,  in  fiu;t,  the  river  Severn, 
at  that  spot.  This  right  being  traversed, 
it  was  necessary  to  shew  the  locus  in  quo 
was  in  the  manor  of  Minsterworth,  and 
the  survey  was  tendered  for  the  purpose 
of  proving  it.  On  the  argument  before 
us,  the  admission  of  this  document  was 
mainly  rested  on  Rome  v.  Brentmt  where 
the  Court  admitted  a  document,  purport- 
ing to  be  an  extent  of  the  manor  of  Tew- 
iogton,  in  the  time  of  Edward  the  Third, 
by  the  steward  of  the  King's  lands  on 
this  side  Tr«it  They  deci&d,  that  the 
statute  applied  to  the  possessions  of  the 
dnehy  as  well  as  to  those  of  the  Crown. 
Whether  the  statute  anthoriaed  more  than 
one  sarvey  to  be  made,  was  not  argned, 

(51  7  Car.ft  Pa^.  18K 

(6)  1  Cr.  M.  &  R.  919;        5Uw  J.  Rep. 

ins^  Sieb.  8.  Sm  iUo  TilbM  v.  Lcwu,  1  Cr.  M. 
[IL499;  s.e.  4Law  J.B^(M.s.)Eielu9. 


but  the  Court  reasonably  inferred  from 
the  form  and  contents  of  that  document, 
that  it  was  an  act  of  official  duty  prescribed 
by  that  statute.  The  question  turned 
wholly  on  the  right  of  the  conventionary 
tenants  of  the  land  in  a  certain  manor  in 
the  duchy,  to  the  minerals  there  found  ; 
and  the  document  stated  the  privileges  en- 
joyed by  such  tenant.  The  4  Edw.  1 .  st.  1 . 
B.  8.  directs  inquiry  to  be  made  of  free- 
h<dders,  "  the  which  dwell  without  as  well 
as  within,  that  is  to  say,  how  noany  free- 
holders there  be,  and  who  they  be,  and 
what  mannor,  lands,  and  tenements,  and 
what  fees  they  held,  and  by  what  services, 
whether  it  be  by  socage  or  knight's  service, 
or  otherwise,  and  what  they  are  worth  and 
pay  yearly  of  rent  of  assise,  and  who  hold 
by  charter,  and  who  not,  and  who  by  old 
tenure,  and  who  by  new  feoffment.  Also, 
it  is  to  be  inquired,  of  the  said  free  tenants 
which  do  follow  the  Court  from  county  to 
county,  and  which  not,  and  what  and  how 
much  fslleth  to  the  lord  after  the  death  of 
such  free  tenants.  And  it  is  to  be  inquired 
also,  of  customary  tenanU,  that  is,  to  wit, 
how  many  there  be,  and  how  much  land 
every  of  them  boldeth,  what  works  and 
cnstoms  be  doth,  and  what  the  works  und 
customs  of  every  tenant  be  worth  yearly, 
and  how  much  rent  of  assise  be  paid  yearly, 
besides  the  works  and  customs,  and  which 
of  them  may  be  taxed  at  the  will  of  the  lord, 
and  which  not."  This  Court,  considering 
that  this  document  conveyed  direct  infor- 
mation on  the  very  point  in  issue,  and 
might,  on  the  ground  above  stated,  have 
been  in  exact  conformity  with  the  aforesaid 
statute,  were  surely  well  warranted  in 
holding  the  instrument  authentic  and  legi- 
timate. It  is,  however,  to  be  remarked, 
that  this  statute  certainly  gives  no  right  to 
define  the  boundaries  of  the  manor,  and 
the  report  of  a  deputy  surveyor,  that  the 
contents  and  boundaries  of  a  particular 
manor  had  been  found  at  a  court  of  survey, 
is  a  statement  which  dw  tenants  were  not 
authorized  by  this  statute  to  make,  nor 
should  it  be  received.  The  contents  of  this 
document,  therefore,  will  not  bring  it  within 
a  description  of  a  proceeding  enjoined  by 
the  statute.  If  this  be  so,  and  I  may  ob- 
serve Rome  V.  Brenton  was  never  mentioned 
at  Nisi-Prius,  we  must  now  examine  the 
u^punents  that  were  then  prencd  on  my 
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eonsideration.  It  wu  conteaded,  that  al- 
though the  proceedings  of  Sir  John  Poynts't 
deputy  might  have  no  legal  authority,  yet 
the  reported  declarations  of  the  tenants  of 
the  manor,  must  be  considered  good  evi- 
denceof  its  boundary — Phillipt  v.  Freeman^ 
and  Crease  v.  Barrett ;  but,  in  the  former 
case,  there  had  been  an  actual  suit  in  the 
Exchequer,  the  depositions  there  taken, 
of  persons  representing  the  same  interest 
as  that  of  the  defendant,  were  produced ; 
and  the  only  presumption  tliat  the  Court 
had  there  to  make,  was,  that  these  were 
the  real  parties  to  die  suit,  and  that  they 
made  the  depositions  actually  sworn  to  in 
their  name.  In  the  latter  case,  no  doubt 
existed,  that  similar  depositions  made  by 
the  conventimiary  tenants,  in  answer  to  in- 
terrogatories, were  the  real  statements  of 
the  parties  actually  interested  in  a  pending 
proceeding,  although  the  nature  of  it,  owing 
to  the  loss  of  the  commission,  could  not 
be  ascertained.  A  similar  presumption 
verifying  the  proceedings,  was  the  only 
thing  here  required  to  make  the  depositions 
good  evidence,  provided  they  were  in  their 
own  nature  evidence ;  but  we  are  notaware 
of  any  authority  possessed  by  the  surveyor 
of  the  duchy  to  make  such  an  inquiry  as 
this,  and  if  this  document  is  stripped  of 
the  authority  that  would  belong  to  an  officer 
acting  in  the  execution  of  his  duty,  it  fol- 
lows It  was  entitled  to  no  respect  at  alt.  It 
may  have  been  written  by  any  clerk  idling 
in  the  office,  for  his  own  ftncy,  or  compiled 
by  some  person  for  some  sinister  object  of 
his  own;  and  it  may  be  observed,  that  decla- 
rations made  by  the  tenants  of  the  manor, 
as  to  the  extent  of  the  manor,  may  be,  snd 
probably  would  be,  declarations  made  en- 
tirely to  increase  the  extent  of  their  own 
rights.  On  these  considerations,  it  appears 
to  us  ihat  the  document  was  not  evidence 
for  any  purpose ;  and  we  are  of  opinion, 
therefore,  that  it  was  properly  rejected. 

Rule  discharged. 


18S8.  \ 
Jan.  18.  / 


THE  QDEEir  V.  W.  PATH,  ESQ. 


certam  &oeA«  nitk  the  cUrk  of  tke  peace,  ami 
admitl0dtkatke  had  them,  tmtelaimgdtokew 
them.  The  Com4  ha»ing  ma^  the  nde  tm- 
w&ite,  and  the  wrU  haaitig  ittuedt  tUlegiiig, 
that  two  specified  books  were  m  Aj«  etutot^, 
power,  or  controui,  he  returned  that  he  had 
deposited  one,  but  that,  at  the  day  of  the  teste 
of  the  m-it,  he  had  not  the  other  in  his  cus- 
tody, power,  or  controui : — The  Court  re- 
fused,  on  motion,  to  order  tide  r^mm  to  be 
taken  of  the  Jile. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (h.s.)  M.C.  p.  37.] 


Mandamus,  Return  to — Taking  cff  the 
File. 

A  party  sAnseif  e«iiat  agofMl  a  ruUfm 
a  wamdamme,  aUUtig  upon  Inm  to  deposit 


1888.    1  . 
Jan.  80.  >  i>OKrf.«KDr.HARau. 

WtU^RecocaHon. 

At  cowumm  lam,  a  jnU  nught  be  reooked 
withoiU  any  express  d^laration  ef  a  preaemt 
inteaHoa  to  revoke,  but  by  acts  and  emAut 
which  manifested  such  an  intention. 

Therefore,  where  a  testator  threw  his  will 
on  the  fu-e,  which  was  rescued  from  theJUtmes 
by  the  devisee,  so  that,  though  the  wrapper 
was  partiaUy  burnt,  the  will  was  not  affected 
by  the  Jiret  and  the  testator  expressed  hie 
displeasure,  but  did  not  use  any  language 
declaring  his  intention  to  revoke  Ais  will: — 
Held,  that  in  ejectment  by  the  heir'at'low  to 
recoeer  copyhold  property,  the  jury  werepro- 
perly  directed  to  sag,  whether  whit  was  then 
done  by  the  testator  wae  amaetmUmtentioniU 
reooeation  of  thi*  will. 

Ejectment  to  recover  lands  in  Glaroor- 
gsnshire,  tried  before  Coleridge,  J.  at  the 
Spring  Assises  for  that  county,  in  1836. 
7'he  action  was  brouglH  by  the  beir-at^ 
law  against  the  devisee  of  one  John  Reed, 
and  the  facts  proved  at  the  trial  wers  the 
ssme  as  those  already  detailed  in  Doe  d. 
Reed  v.  Harris  {I),  but  the  .property  now 
sought  to  be  reoovered  was  copyhold. 
Besides  the  points  made  on  the  fonner 
trial,  it  was  objected  by  the  plainti^  that 
as  there  bad  been  certain  erasnrcs  and  can* 
cellationa  of  the  will  made  by  the  testator^ 
(here  was,  if  not  a  total  mvooatkui  thereby, 
at  least  a  partial  one.  As  the  case  waa  not 
ultimately  determined  upon  this  point,  no 

(1)  6U«  J.  B^.(ii.s.)K.B.85i  1.0. 1  N.lc 
P.  404. 
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fiifftber  notiee  will  ba  takan  of  it.  Th» 
learned  Jud^  left  it  to  the  jury  to  wti 
wfaether  the  testator  did  revoke  the  wilL 
The  jury  found  a  verdict  for  the  idaiDtiff. 

In  the  enBuing-term — 

J.  Evans  obtained  a  rule  nisi  to  enter  ■ 
verdict  for  the  defendant,  or  for ,  a  new 
trial ;  against  which,  eanee  was  shewn  in 
last  term  by — 

CkUtm  and  fV.  M.  Jamet.—Tha  Court 
have  certainly  decided,  in  the  former  cause 
betHrecn  these  parties,  ^at  the  will  was 
not  revoked  by  burning,  within  the  mean- 
ing of  the  Statute  of  Frauds.  But,  as  the 
present  ejectment  is  brought  to  recover 
eopyhold  lands,  whidk  are  not  affected  by 
that  statute— T^^iicM  t.  Page  (2),  i>ee  v. 
Z>amm  (8).  Famm-  v.  Jeffery^  (4),  Morii- 
mtr  V.  Wt§i  (5),  nor  by  the  Statute  of 
Willi,  33  Hen.  8.  e.  1,  Aeyrfm  v.  MaU- 
tUr(6)t  Carey  v.  AslKw{7)i — the  Court 
must  now  determine,  whether,  under  the 
dreumstanoes  of  this  oase,  there  has  not 
been  a  revocatton  of  the  will  at  eommcm 
law.  It  is  submitted  that  there  has.  There 
it  BO  distinction  at  oommon  law  between  a 
revocation  of  a  will  of  personalty  and  of 
really ;  ami  the  faots  of  this  oase  would 
clearly  amount  to  a  revocation  of  a  will  f>f 
peraooalty.  A  case  has  lately  been  decided 
by  Sir  H.  Jenner,  where  a  testatrix  made 
a  will  in  writing,  and  k^t  it  with  a  friend 
at  Ealb.  Being  in  Edinbui^h,  she  dnired  a 
fri«Bd  to  write  a  letter  to  Bath,  di/ectii^ 
that  will  to  be  destroyed.  The  letter  was 
written  and  sent,  but  the  testatrix,  not  hav- 
ii^  ^pressed  any  wish  to  reeall  her  direc- 
tions, died  before  the  will  was  destroyed.  It 
was  held,  that  this  constituted  a  revocation 
—Waleott  v,  Aughttrlmy{&).  Here,  not 
merely  a  direction  took  place,  but  an  act 
was  done  l>y  the  testator.  In  Roll.  Abr. 
*  Devise,'  (O).  instances  are  given  of  revo- 
caticms  by  mere  acts,  as  by  the  subsequent 
devise  of  the  same  property  to  a  psrty 
ineapable  of  taking  it.  It  is  found  that  a 
nan  threw  his  will  on  the  j6re,  and  tbe  jury 
have  also  found  that  ho  did  ao  with  tlw 
imcotieo  of  revoking  it. 

(f )  I  Atk.  sr. 

($)  f  Ewt,  199. 
<4>  3  B.  &  AU.  468. 

(5)  9  Sim.  274. 

(6)  t  Roll.  Rep.  SS5. 

(7)  S  Bro.  C.&  ft9. 
<8>  Mskiifnird. 


FPattbson,  J. — Is  there  any  case  where 

it  has  been  held,  that  a  will  is  revoked 
by  an  act  only,  unaccompanied  by  words.] 

The  ease  cited  from  RoUe  is  such  a  one. 

[Patteson,  J. — There  were  there  two 
inconsistent  writings.] 

It  cannot  be  necessary  to  have  an  ex- 
press declaration.  Suppose  a  testator  threw 
his  will  into  the  river,  surely  it  would  be 
held  diat  he  had  revoked  it,  though  it 
might  not  be  poasible  to  prove  that  he 
uttered  any  words. 

[Pattbson,  J. — That  would  be  a  de- 
Btrue&n  of  the  will,  though  it  might  not 
be  a  revocation.  I  want  to  know  if  there 
is  any  case  in  which  it  has  been  held  that 
there  hu  been  a  revocation  without  some 
declaration,  where  the  instrument  has  not 
been  dMtroyed.] 

In  iSoH.  Abr.  *  Devise,'  (O),  pi.  1,  there 
is  the  case  of  a  man  saying,  in  the  pre- 
sence of  certsin  persons,  that  he  revoked 
his  will,  and  would  alter  it  when  he  came 
to  D,  snd  before  he  arrived  there  he  was 
murdered,  and  it  was  held  that  his  will  was 
revoked.  It-is  laid  down  in  2  5Aep.  TVwcA. 
410,  that  a  revocation  of  a  testament  "  ta 
sometimes  expressed,  and  sometimes  it  is 
implied ;  fov  it  is  a  rule,  that  sny  act  or 
thing  done,  or  words  spoken  by  the  tes- 
tator after  tbe  testament  made,  or  that 
doth  alter  or  cross  all  or  psrt  of  his  testa- 
ment made  before,  is  a  revocation  of  it,  or 
of  that  part{"  and  in  p.  418,  that  "a 

Sood  tesument  may  be  made  void  by  the 
eelaration  of  the  testator's  mind,  as.  if  a 
man  have  two  testaments  lying  by  him, 
the  one  made  after  the  other,  and  they  are 
both  shewed  or  delivered  to  the  testator 
while  he  lieth  sick,  and  he,  by  word  or 
sign,  declare  that  he  will  have  the  former 
to  stand,  this  declaration  doth  revdce  the 
latter,  and  affirm  the  former." 

MauU,  J.  Evatu,  and  E.  V.  ffilliamt,  in 
support  of  the  rule. — The  questiim  sub- 
stsntially  submitted  to  the  jury  was,  whe- 
ther the  testator  had  revoked  his  will  by 
buning  it.  Now,  although  copyholds  are 
not  within  the  Statute  of  Frauds,  still  Doe 
d.  Reed  r.  Harrit  is  an  authority  to  shew 
that  this  will  was  not  burnt;  the  opinion 
of  the  Court  being,  that  there  Was  an  in- 
complete act  only;  see  also  Doe  v.  Perker 
(9).  It  is  contended,  on  the  other  side 
(9)  9  B.  &  AM.  489. 
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that  the  mete  intention  to  ntoke  will  ope- 
rate ai  a  levocation :  that  cannot  be ;  it 
must  be  accompairied  with  some  complete 
act  of  revocation.  All  the  evidence  in  the 
case  consisted  of  expressions  of  the  testa- 
tor's inieotion  to  alter  or  revoke  the  will, 
and  this  incomplete  act  of  burning ;  but  he 
never  declared  an  actual  revocation.  In 
the  case  cited  from  RolU,  the  testator  called 
on  the  persons  to  attest  his  then  revoca- 
tion ;  it  is,  therefore,  clearly  distinguish- 
able ;  and  in  all  the  casea  the  distinction 
is  taken  between  words  of  present  and 
those  of  future  intention.  The  former 
operate  as  a  revocation,  but  not  the  latter 
— Cranvell  v.  Sanders  (10). 

[Pattison,  J.— Id  BuHmv.  GoipeU{U) 
the  Court  held,  that  if  a  testator  say,  "  I 
will  revoke  my  will,"  it  is  no  nvocatioa, 
whereas,  if  be  say,  "  it  shall  not  stand,** 
it  is.] 

EvttM  V.  Elliott  (12)  also  shews  that  a 
declaration  of  an'intention  to  revoke  will 
not  operate  as  a  revocation. 

[Pattssok,  J. — What  do  you  say  tothe 
class  of  cases  where  a  will  was  held  to  be 
revoked  by  imperfect  conveyances?] 

They  are  considered  to  import  a  present 
intention  to  revoke,  which  is  executed  by 
the  testator's  attempting  to  pass  away  the 
subject-matter  of  the  demise  —  1  ffm*. 
Sound.  87S,  a,  Aasnming,  however,  that 
there  was  a  revocation  in  this  case,  the 
evidence  shews  that  there  waa  a  republi- 
cation. It  appears  that  tlie  testator  was 
aware  that  the  will  had  not  been  deatroyed, 
but  had  been  preserved'by  the  defendant ; 
and  though  he  had  talked  about  making 
another  will,  he  did  not  do  so,  neither  did 
he  attempt  again  to  destroy  it.  Now,  as 
this  is  not  within  the  Statute  of  Frauds  for 
the  purpose  of  a  revocation,  so  also  it  is 
not  within  it  for  the  purpose  of  republica- 
tion ;  and  therefore  a  republication  may 
be  inferred — Brotherton  v.  HeUwr{\3)nnA 
Slade  V.  Friend  {U). 

[Pattssor,  J. — It  is  not  shewn  that  the 
testator  ever  subsequently  rect^ized  thia 
as  his  will.] 

Cw.  adv.  wU. 

(10)  Cro.  J»o.  497. 

(11)  Cro.  Elis.  306. 

(12)  2  East.  468. 

( 13}  S  Sir  O.  Lee's  num.  55. 
<14)  Ibid.  eit. 


And  now  the  Judgment  of  the  Court  was 
delivered  by — 

Loan  Dbkkan,  CJ.—This  was  an  cgect- 
ment  for  copyhold  premises  by  the  heir- 
at-law  of  the  person  last  seised,  against 
one  who  claimed  as  that  person's  devisee. 
The  plaintiff  succeeded  at  the  trial,  but 
leave  was  given  to  the  defendant  to  move 
for  a  nonsuit,  or  a  verdict  in  her  favour. 
On  discussing  a  rule  granted  in  confor- 
mity to  this  permission,  the  question  was, 
whether  the  will  admitted  to  have  been 
duly  executed  had  been  well  revoked.  The. 
facts  lie  in  a  very  narrow  compass ;  the 
testator  was  much  under  the  influ«ice  of 
Harria,  who  lived  with  him  as  house- 
keeper; but,  according  to  the  testimony  of 
a  witness,  to  whom  die  jor|r  gave  credit, 
he  had  frequent  quarrels  with  her,  oftm 
complained  of  her  behaviour  towards  him, 
and  on  one  occasion,  when  irritated,  he 
threw  the  will  on  the  fire  ;  she  rescued  it, 
at  which  he  expressed  his  displeasure ;  the 
paper  in  which  it  was  wrapped  was  par- 
tially burnt,  the  will  itself  was  not  affected 
by  the  fire,  and  Harris  kept  it  until  after 
the  testator's  death.  These  circumstaneea 
being  established  in  evidence,  the  learned 
Judge  asked  the  jury,  whether  whst  waa 
then  done  by  the  testator  was  an  actual 
revocaUon  of  the  will,  and  so  intended  by 
him.  In  another  case,  tried  between  the 
aame  parties,  the  same  queation  had  arisMi, 
and  en.  the  aame  facta  the  Court  waa  of 
opinion  that  the  will  waa  net  revoked, 
'That  ejectment,  however,  was  brought  to 
recover  the  freehold  lands,  and  our  deci- 
sion proceeded  wholly  on  the  express  en- 
actment of  the  Statute  of  Frauds,  the  words 
of  which  I  do  not  here  repeat.  Here  the 
will  itself  waa  not  burnt;  we  therefore 
thought  that  the  statute  prevented  it  from 
being  revoked,  and  that  no  evidence  what- 
ever of  what  was  said,  proving  an  inten- 
tion to  revoke,  could  supply  that  deficient^. 
But  the  property  now  in  question  being 
copyhold,  to  which  the  Statute  of  Frauds 
does  not  apply,  because  it  is  not  devisable 
within  the  Statute  of  Wills,  the  point  ia 
diSbrent,  and  mnat  be  treated  aa  if  Uie 
6r8t- mentioned  act  had  never  paaaed:  in 
that  case  the  law  would  have  required 
clear  evidence  of  a  positive  revocation  of 
the  will— of  the  intent  tp  revoke  at  the  time 
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soch  defelsration  wts  made;  and  the  jury 
would  have  had  to  determine  whether,  in 
fiict,  such  a  declaration  was  made,  or  such 
act  done.  Some  doubt  has  been  enter- 
tained, whether  some  declaration  is  not 
necessary,  and  -whether  any  declaration 
would  be  sufficient  without  the  use  of  the 
word  **  revoke."  Upon  full  consideration, 
wa  think  it  impossible  so  to  limit  the  tes- 
tator's power  of  revocation.  Many  equi- 
valent words  and  expressions  may  be  easily 
imagined,  and  we  cannot  bring  ourselves 
to  say,  that  proof  of  any  of  them  would  not 
besuffieient  for  that  purpose.  But  further, 
we  are  now  required  to  consider  whether, 
without  any  language  at  all^  a  testator  may 
revoke  a  will  by  the  conduct  he  exhibits ; 
and  this  appears  to  be  tantamount  to  an 
inquiry,  whether  conduct  can  give  a  posi> 
tive  declaration  of  intention.  If  it  can, 
there  can  be  no  more  necessity  for  words, 
than  for  the  use  of  a  particular  expression. 
Now,  nothing  is  easier  than  to  imagine 
such  gestures  and  proceedings  connected 
with  the  will,  as  must  fully  convince  every 
rational  mind,  that  the  testator  intended 
to  revoke  his  will,  and  thought  he  had 
done  so  by  the  means  which  be  took  for 
that  purpose ;  but  if  he  who  has  power  to 
revoke  by  declaring  a  present  resolutitm 
then  to  do  so,  does  in  fact  make  the  reso- 
lution manifest,  it  seems  clear  that  the 
act  of  revocation  is  completed  in  every 
essential  part.  This  proposition  is  not  in- 
ccmsisteni  with  any  authority  in  our  books. 
Whatever  doubt  may  rest  on  it,  may  pro- 
bably be  the  result  of  our  habit  of  consi- 
dering the  subject  since  the  Statute  of 
Frauds.  That  law,  on  the  wisest  principles, 
although  far  from  beii^  complete  in  its 
detail,  or  fortunate  in  its  execution,  enacts 
certain  formalities  for  giving  effect  to  the 
revocation  of  a  will,  and  the  obvious  good 
smae  of  that  provision  has,  in  smne  way, 
embodied  itself  with  our  ideas  of  revoca- 
lioD.  But  the  law,  with  respect  to  wills 
not  within  that  statute,  is  the  same  aa  it 
was  before  the  statute.  This  use  was  made 
of  our  former  decision  between  the  same 
pariiea;  the  will  was  intended  to  be  re- 
voked by  burning,  but  the  burning  was 
not  completed,  and  the  will  was  held  not 
to  he  revoked.  It  was  said  to  follow,  as 
the  revoking  act  was  not  performed,  that 
there  eottkl  be  no  revocation.   But  this  is 


another  fallacy  arising  from  a  misapplica- 
tion of  the  Statute  of  Frauds.  The  burn- 
ing, in  the  present  case,  is  not  the  act  of 
revocation,  but  it  is  only  one  of  the  facts 
by  which  the  intention  to  revoke  is  mani- 
fest. When  a  positive  law  requires  burn- 
ing, there  cannot  be  burning  to  a  certain 
extent ;  when  the  law  only  requires  evi- 
dence of  intention,  that  evidence  may  be 
found  in  an  imperfect  act,  or  a  mere  at- 
tempt. The  duty  then  of  a  Judge,  in 
trying  a  question  as  to  the  revocation  of  a 
will  at  common  law,  was  to  lay  before  the 
jury  the  facts  proved,  and  ask,  whether 
they  amounted  to  a  revocation ;  and  this,  in 
truth,  was  done  on  the  present  occasion. 
There  was  certainly  evidence  from  which 
the  inference  might  be  drawn,  and  by  which 
we  think  it  was  warranted.  On  this  point, 
then,  there  is  no  ground  for  a  new  trial ; 
but  the  jury  have  found  in  the  terms  in 
which  the  learned  Judge  submitted  the 
question  to  them,  whether  what  was  then 
said  and  done  by  the  testator  was  an  actual 
revocation  of  the  will,  and  was  so  intended 
by  him.  That  question  they  have  an- 
swered in  the  affirmative.  There  was  one 
other  argument  which  requires  notice. 
The,  testator  was  aware  that  bis  devisee 
had  taken  the  will  off  the  fire,  and  ex- 
pressed his  annoyance  that  ahe  had  recti* 
vered  possession  of  it,  and  his  intention 
to  make  a  new  will  instead  of  it ;  yet  he 
took  no  further  steps  towards  such  de- 
struction, or  making  a  new  will ;  he  was 
therefore  said  to  acquiesce  in  its  continu- 
ance, and  the  revocation  itself  was  said  to 
be  revoked  and  the  will  revived.  This 
state  of  things  may  exist,  and  if  there  was 
evidence  of  it,  such  evidence  ought  to  have 
been  submitted  to  the  jury.  We  cannot 
think  the  mere  knowledge  of  the  continu- 
ing existence  m  sptcie  of  a  will  intended  to 
be  destroyed,  when  accompanied  with  no 
wuh  to  restore  its  efficacy,  does  constitute 
such  evidence.  The  recent  act  for  amend- 
ing the  law  of  wilts,  will  probably  prevent 
any  future  application  of  such  a  case  as 
the  present.  The  3rd  section  makes  all 
property  devisable,  and  the  20th  and  3Snd 
sections  describe  the  mode  of  revoking,  and 
the  way  the  revocation  should  take  place. 
In  this  case,  therefore,  the  rule  will  be  dis- 
charged. 

Jtafe  diteharged. 
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Jan.  SI.  y  ttov  or  lsbds. 

Municipal  Corporation — Election. 

Previous  to  the  annual  election  of  coun- 
cillors, the  mayor  of  a  municvpal  borough 
published,  with  the  approbation  of  the  al- 
dermen and  asteisors  of  the  wards,  a  noticct 
stating  thiU  there  were  tmo  vacancies  in  one 
of  the  nards,  one  being  the  general  vacanejft 
the  other  a  presumed  extraordinary  vacancy, 
Erecting  the  electors  to  elect  two  councillors, 
and  pointing  out  the  proper  polling  botahs* 
The  election  proceeded  accordingly  f  and  two 
eamUdatet  hid  the  majority  of  joint  voles, 
but  a  tUrd  had  the  majority  <^  single  votes. 
There  wag,  in  fact,  no  extraordinary  m- 
coney  - — Held,  that  the  election  woe  not 
void,  but  the  tldrdcai^date  was  duly  elected. 

This  was  a  rule  for  a  mandamus  to  the 
town  council  of  Leeds,  calling  upon  them 
to  admit  Ctiartes  Wood  a  councillor  of  the 
North  Ward  of  the  borough  of  Leeds,  under 
these  eireumstanoes.  The  borough  is  di- 
vided into  twelve  wsrds,  one  of  which  is 
called  the  North  Ward^and  has  three  coun- 
cillors. On  the  1st  of  November  18S6,  a 
Mr.  Brown  waa  elected  a  councillor  for 
that  ward,  and  on  the  2dth  of  May  18S7,  he 
became  a  bankrupt,  by  whkli  he  ceased  to 
be  «  conneillori  but  no  notice  was  taken  by 
the  town  coancil,  aa  it  ought  to  have 
been  under  the  5  &  6  Will.  4.  c.  76.  s.  SS. 
The  lime  of  service  of  D.  Lupton,  one  of 
the  councillors  of  the  same  ward,  expired 
on  the  Ist  of  last  November.  The  mayor, 
wiifa  the  consent  of  the  aldermen  and  as- 
sessors  of  the  several  wards,  on  the  26th 
of  October  issued  and  circulated  a  large 
printed  notice,  which  stated  the  different 
polling  places,  and  the  number  of  vacan- 
ciea:  among  others,  the  notice  stated,  that 
there  were  two  vacancies,  namely,  Brown 
and  Lupton,  and  that  the  election  should 
take  place  before  the  aldermen  and  aasee- 
aora  of  that  ward.  At  the  election  which 
followed,  Watson  and  Whitehead  had  244 
joint  votes,  Watson  two  single  votes.  Wood 
no,  and  Wataon  and  Wood  two  joint  votes. 
Wood  claimed  to  have  been  duly  elected, 
as  there  was  only  one  vscancy,  contending, 
that  the  joint  votes  were  all  thrown  away. 
The  aldermen  and  assessors,  however,  de- 
clared Watson  and  Whitehead  to  have  been 


daly  eleeted.   They  did  not  qualify,  and 
now — 

TT.  FT.  Follelt  (with  whom  was  Ne- 
ville) moved  for  a  rule  for  a  mandamus  to 
ths  town  council  to  admit  Weod  as  a  coun- 
cillor, he  being  the  only  party  duly  elected, 
since  the  votes  given  to  the  other  parties 
hsd  been  thrown  away.  The  notice  given 
by  the  mayor  was  immaterial,  as  he  was 
net  the  presiding  officer,  and  had  no  an* 
thority  under  the  act  to  give  it. 

The  Attorney  General  sad  Bainestihowtd 
cavse  in  the  first  instance,  and  contended, 
that  thia  was  a  void  election.  No  doubt 
Watson  and  ■  Whitehead  were  not  duly 
elected,  because  there  was  not  a  proper 
extraordinary  vacancy,  but  as  the  pnblie 
notice  was  given  by  the  mayor,  with  the 
oonsent  of  the  aldennen  and  assessors  of 
all  the  wards,  the  electors  were  misled, 
and  the  election  altogether  failed.  Under 
the  5  &  6  Will.  4.  c.  76.  ss.  St,  49.  the 
election  is  to  take  place  before  the  mayor 
and  assessors,  or  the  aldermen  and  asses- 
sors, and  in  cases  of  extraordinary  vacan- 
cies, before  the  alderman  of  the  ward,  on  a 
day  to  be  6xed  by  the-mayor.  The  latter, 
therefore,  was  not  wholly  unwarranted  in 
issuing  the  notice  which  pointed  out  the 
times  and  die  placea  when  and  where  the 
eleciiona  in  the  diSbrent  wards  were  to 
take  place.  Therefore  the  electora  were  de> 
eeivMl  by  a  notice  iasoed  by  dne  aadiortty. 

Sir  W.  W.  Follett,  in  reply,  urged,  that 
there  was  no  authority  whatever  to  warrant 
the  mayor  in  issuing  the  notice. 

[LrrTLaDALB,  J. — 'l*here  ia  this  diffi> 
col  ty — it  does  not  appear  that  the  alderman 
of  Utis  ward  gave  notice  of  the  polling 
booths  where  the  electors  were  to  poll.]  ' 

That  omission  would  not  vitiate  theelec'  . 
tion,  becsuse  the  electors  did  sH  vote,  and  it 
ia  not  shewn  that  anything  inconvenient 
occurred  in  conaequence  of  that  onission. 

Per  Curiam. — Thia  case  is  very  clear 
from  doubt.  It  is  conceded  that  the  two 
persons  are  not  duly  elected,  but  that  the 
votes  given  for  them  were  thrown  away. 
But  it  is  ssid,  that  because  there  was  a 
mistake  of  the  mayor,  Mr.  Wood  has  not 
been  elected.  An  election,  however,  did 
take  place,  and  no  receivable -votea  were 
pven  for  any  one  but  for  him. 
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Jut.  SO.    f   C^AVIH  O.  aAHOBBMV  JUI» 
1838.      1  OTBEBS. 

Jan.  28.  J 

Prohibilion — Pleading — Ckurek  Rate- 
Exempt  Chapel — ChuTch-huilding  AcU. 

The  ptaht^f  in  prMbitienf  coaqtlmned 
^  a  cbitreh  rate  Uad  cn  ikree  ontjf  out  ef 
fmr  tomiMpr^  composing  the  ptarUh  of  Jr, 
lie  defet^ioA  clmmed  exmnpfuw  for  the 
fourth  tamuhipt  Hfina  plea  aliegmg,  that 
it  had  a  eeparaU  chapel  of  t<«  oim,  aoA 
^atxmg  a  cuftowt  to  perform  there  aU 
eeelesiastical  rket,  and  to  repair  it  by 
rate*  levied  excbmttly  upon  the  Umruhipt 
and  traversing  the  Ual^ty  of  all  four  to 
repair  the  parish  church;  and  there  was 
issue  thereon.  On  the  trial,  the  plaint^ 
proved  merely  that  H.  mas  mtlmt  tha 
parish  of  W,  The  defendant  proved  that 
tiere  urn  a  separate  chapel  in  where 
the  ecdesiasiieal  rites  iwere  administeredt 
amd  amtendedt  that  he  nas  not  bound  to 
prove  more  facts  upon  these  pleadings 
Held,  that  the  pUmtifhad  not  admitted  the 
facts  stated  in  the  inducement,  and  that  the 
traeersewasnotimmalenai;  therefore  a ver- 
diet  for  the  defendant  mas  stt  ande,  and  « 
War  trial  was  granted, 

A  tomnsh^  had  on  immemorial  separate 
chapel  of  its  own,  where  the  inhabitants  had 
been  accustomed  to  perform  all  ecclesiastical 
rites,  and  to  repair  by  rates  levied  on  its  own 
inhalntants ;  and  they  never  had  been  rated 
to  repmr  the  parish  church.  On  proof  of 
these  facts,  which  were  ut  out  on  a  plea, 
wdueh  also  averred,  that  the  township  was 
exempt from  the  repmrt  of  the  parish  cAurcA, 
the  jury  found  a  verdict  for  the  defendants : 
—Held,  that  the  plaint^  was  not  entitled  to 
judgment  don  obatante  vmdietOf'&itf  that, 
mr  tM$  vertSet,  it  mi^ht  be  pneumtd  that 
Aw  eAope/ iMt  coenl  with  owl  wM  in  aid  or 
caae  m  tie  parish  ekureh,  and  tker^an 

whore  a  chapel  has  been  buiU  under  the 
M  Gee,  8.  e.  ^.  and  the  9  Geo.  4.  c.  73, 
and  there  is  no  provision  by  any  local  act 
respiting  the  repairs  thereif,  it  must  be 
repaired  oy  the  place  m  which  it  was  bmit, 
and  those  places  oafv  are  to  be  called  upon 
to  pay  the  rates  w^h  were  previously  Uable 
to  be  assessed  to  the  repmrs  ^  the  church  or 
chapel  of  that  place.  Therefore,  where  a 
Maw  Saatu*  Til.— Q.B. 


township  was  previously  exempt  from  the 
repairs  of  the  parish  church,  it  was  held  not 
to  be  Sable  to  be  rated  for  the  repairs  of 
chapels  built  under  those  statutes  wUhm  tM 
parish,  but  out  of  the  townsldp. 

Prohibiticm.  The  declaration  stated, 
that  whereas  the  parish  of  Wakefield,  in 
the  county  and  diocese  of  Yoilt,  had  im- 
aoemorially  been  an  ancient  ^rish,  with 
a  pariah  ofaoreh  bekmging  to  it,  and  hath 
been  divided  into  certain  towiuhips,  viz. 
Wakefield,  Stanley  cam  Wrentborpe,  Al- 
verthorpe  cum  Thomes,  and  Horbury,  and 
the  inhabitants  of  the  said  townships  have 
been  liable  to  contribute  to  the  repairs  of 
the  parish  church ;  and  whereas,  since  the 
3  Geo.  4.  c.  72.  three  chapels  have  been 
erected  and  built  within  the  parish  of 
Wakefield,  by  virtue  of  the  said  act  and 
oth«r  acts  of  parlianientt  then  in  ftirce  for 
building  additional  churches  in  populous 
pari^es,  vis.  one  chapel  in  Stanley,  ap- 
propriated to  an  ecclesiastical  district,  as- 
certained and  marked  out  under  the  said 
acts  of  parliament;  another  chapel  in  Alver- 
tborpe  also  appropriated ;  and  another  in 
Thomes  not  appropriatel ;  and  lhat  by  the 
said  acts,  and  by  Uie  law  of  the  land,  the 
repairs  of  tlie  said  district  chapels  of  Stan- 
ley and  Alver^tpe  ought  to  be  made  by 
the  said  parish  at  large,  or  by  the  districts 
to  which  they  belonged,  by  rates  to  be 
raised  within  the  districts  respectively,  and 
the  repairs  of  the  said  chapel  in  Thornes' 
by  the  parish  at  large ;  and  whereas,  in 
the  vestry  of  the  said  pariah  church,  on 
the  llth  of  August  1831,  the  churchwar- 
dens and  the  inhabitants  of  the  said  parish, 
or  the  major  part  of  tbem,  made  a  rate 
upon  tbe  parishioners  inhabitants  of  the 
said  parish,  for  certain  repairs  of  the  said 
pariui  chsreh,  by  which  rate  the  parish- 
ioners inhaMtaats  of  Uie  township  of  Hor- 
bury, were  not  rated  to  the  repairs  of  the 
said  church,  and  tbe  parishiMiera  inhabi- 
tants of  the  said  townships  of  Wakefield, 
Stanley  cum  Wrentborpe,  and  Alverthorpe 
cum  Thomes,  only,  by  the  said  rate  were 
rated  to  the  said  repairs,  excluding  Hor- 
bury and  the  parishioners  inhabitants 
thereof  from  contribution  to  the  rate  for 
the  said  repairs;  and  the  said  plaintiff, 
beibre  and  at  the  tSaae  of  the  making  of 
the  8«id  rate,  and  theooe  hitherto  has  b«Mi, 
M 
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and  still  IB  B  parishioner  inhabitant  in  the 
township  of  Wake6eld  aforesaid ;  yet  the 
said  defendants,  churchwardens  of  the  said 
parish*  we)]  knowing,  &c.,  but  pretending 
that  the  parishioners,  inhabitants  of  the 
said  township  of  Horbury,  are  not  liable 
to  contribute  or  be  rated  to  the  repairs  of 
the  said  parish  church,  by  reason  of  some 
supposed  custom,  prescription,  or  law  of 
the  land,  and  that  ^e  repairs  of  a  certain 
chapel  in  Horbury  aforesaid,  have  been 
memoriAlly  made  by  the  parishioners  iidw- 
bitanti  of  the  aaid  township  of  Horbury 
only,  and  that  the  said  rate,  in  respect  of 
the  said  premises,  was  and  is  a  valid  ratef 
and  intending  to  aggrieve,  &c.  The  decla- 
ration then  set  out  the  libel,  of  the  defen- 
dants in  the  spiritual  court,  which  alleged 
that  the  parish  church  of  Wakefield  wanted 
repairs,  &c.,  the  costs  of  which  ought  to  be 
paid  by  a  rate  on  the  possessors  and  occu- 
piers of  houses,  lands,  &c.,  in  the  townships 
of  Wakefield,  Stanley  cum  Wrenthorpe,  and 
Alverthorpe  cum  Thomes;  that  the  said 
Michael  Sanderson,  &c.  (the  defendants  in 
this  action),  after  the  requisite  proceedings 
(which  were  set  out),  made  with  the  inha- 
bitants a  rate  for  the  repair,  &c.  for  the 
said  church ;  and  that  Craven  (the  plain- 
tiff in  thia  actitm)  waa  thereby  duly  rated 
■t  the  sum,  &c.,  for  prennsea  wluch  he 
occupied  in  the  paruh  of  Wakefidd ;  that 
Sanderson,  &c.  were  the  churchwudens 
of  the  said  parish  duly  elected,  sworn,  and 
admitted ;  and  that  the  rate  was  then  due. 
The  plea  to  the  libel  was  also  set  out, 
wherein  the  respondent  alleged,  that  the 
exemption  of  Horbury,  if  any,  from  liabi- 
lity to  repair  the  parish  church  oiuht  to 
have  been  pleaded;  and  he  denied  mat  he 
was  legally  rated,  or  that  the  rate  was  due 
to  the  churchwardens  as  libelled.  A  fur- 
ther plea  waa  set  out,  which  it  is  not  ne- 
cessary to  atate.  The  declaration  then  set 
out  the  answer  of  the  churchwardens,  in 
whidi  they  insisted  on  the  exemption  of 
Horbury,  and  the  liability  of  other  town- 
ahips,  and  all^d  that  Hcvbary  had  a 
chapel,  with  all  parochial  rates,  which 
chapel  had,  from  time  immemorial,  been 
repaired  by  the  inhabitants  of  that  town- 
ship. The  answer  of  Craven  was  added, 
in  which  he  again  denied  that  the  three 
townships  were  liable  inexclusim  of  Hor- 
bury, or  that  Horbury  had  esdosivaly  re- 


paired the  last-mentioned  chapel.  To  the 
declaration  in  prohibition,  the  defendants 
pleaded  that  the  chapels  in  Stanley  cum 
Wrenthorpe  and  Alverthorpe  cum  Thomes 
were  built  in  aid  of  the  parish  church,  and 
that  there  now  is,  and  from  time  immemo- 
rial hath  been,  a  church  or  chapel  within 
the  township  of  Horbury  aforesaid,  at  which 
the  inhabitants  of  that  township  do  receive 
and  enjoy,  and  firom  time  immemorial  have 
received  and  enjoyed  all  manner  of  divine 
rites  and  services,  and  that  the  costs  and 
expenses  of  repuring  the  said  church  or 
chapel,  and  of  providing  necessaries  for 
the  performance  of  divine  rites  and  ser-; 
vices  therein  are  and  from  time  irnmemo- 
rial  have  been  "  exclusively"  (1)  paid  and 
defrayed  by  rates  and  assessments  upon 
the  possessors  and  occupiers'  of  lands, 
houses,  and  tenement,  situate  within  the 
said  township  of  Horbury  (and  not  else- 
where) (2),  and  that  from  time  whereof, 
ScCf  no  rate  or  assessment  for  or  towards 
payment  or  defraying  the  expenses  of  re- 
pairing the  parish  church  of  Wakefield 
aforesaid,  has  been  made,  laid,  or  assessed 
upon  any  person  fi>r  or  in  respect  of  any 
houses,  lands,  or  tenements,  situate  within 
the  township  of  Horbury  aforesaid ;  with- 
out this,  that  die  inhabitants  of  said 
township  of  Wakefield,  Stanley  cum  Wren- 
thorpe, Alverdiorpe  cum  Thomes,  and 
Horbury,  in  the  said  declaration  men- 
tioned, from  time  whereof  &c.  have  been 
or  are  liable  to  contribute  to  the  repairs 
of  the  said  parish  church  of  the  parish  of 
Wakefield  aforesaid,  in  manner  and  form, 
and  conclusion  to  the  country.  SimiUler. 

At  the  trial,  before  Ijord  Lyndburst,  C.B. 
at  the  York  Summer  Assizes,  1834,  the 
plaintiff  proved  that  Horbury  was  within 
the  parish  of  Wakefield,  and  mid  tithes 
and  mortuaries  to  the  vicar.  His  witness, 
who  was  the  parish  clerk  of  Wakefield, 
stated,  that  for  twenty-five  years  no  church 
rates  fbv  the  parish  had  been  collected  in 
Horbury,  that  the  people  in  Horbury  did 
not  attend  the  parish  vestry,  and  that  the 
churchwardens  for  Horbury  were  sworn 
in  at  visitations  ajwrt  from  the  Wakefield 
churchwardens.  The  Lord  Chief  Baron 
was  of  opinion  that  the  inducement  was 

(1)  Oadttsd  in  ths  sasodtd  pka. 
(t)  iMWisd  im  ths  SMsadsd  piss. 
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sdnrittecl,  uid  therefore  u  the  israe  was 
con6ned  to  the  matter  contained  in  the  tra- 
verse, the  defendants*  plea  was  proved  on 
this  evidence,  and  directed  a  verdict  for  the 
defendants.    lo  the  ensuing  term— 

Alexander  obtained  a  rule  nui  for  a  new 
trial,  on  Ae  ground  of  misdirection,  against 
whidi,  canse  was  shewn,  in  Hilaiy  term, 
1886,  by— 

Sir  F.  Pollock,  Sir  W.  W,  Follett,  and 
JdMaon,  who  contended,  that  the  direction 
was  proper.  The  defendants,  in  their  plea, 
traversed  the  precise  allegation  set  forth 
in  the  declarationj  that  the  townships  of 
WakeBeld,  Stanley  cum  Wrenthrope,  Al- 
verthorpe  cum  Thomes,  and  Horbury,  have 
imntemorially  been  liable  to  contribute  to 
the  repairs  of  the  parish  church.  That  is 
a  mixed  allegation  of  law  and  fact,  upon 
which  an  issue  has  been  tendered  and 
lakeo.  Now,  matter  of  law,  if  combined 
with  matter  of  fact,  may  be  pnt  in  issue— 
Damt  T.  Pafmorlh{t),  If,  however,  the 
defeidaDts'  traverse  was  wrong,  the  plain- 
tiff might  have  pleaded  over  to  the  induce- 
ment—rule Hilary,  4  WiU.  4.  No.  IS,— 
and  could  only  object  that  the  traverse  was 
immaterial  by  a  special  demurrer — Com. 
Dig.  *  Pleader,'  (G,  82).  Then  the  evi- 
dence, t<^ether  with  the  facts  in  the  plea, 
which  were  admitted,  did  prove  the  plea. 

Alexander  and  Hoggiru  contended,  that 
the  tiaTerse  did  contain  a  mixed  allegation 
of  law  and  fact  deduced  from  all  the  pre- 
vious facta  stated  in  the  inducement,  and, 
Aerefbre,  when  the  plaintiff  joined  in  the 
issue,  it  was  incumbent  upon  the  deflm- 
duita  to  prove  all  those  fiusta,  as  in  Sel^ 
T.  Bardtms  (4).  As  the  traverse  was  not 
wfaoDy  immaterial,  the  plaintiff  could  not 
have  replied  to  matter  in  the  inducement. 

Cur.  aifo.  ntU, 

On  a  subsequent  day,  in  the  same  term, 

Loan  Dknmak,  C.J.  delivered  thejudg- 
ment  of  the  Court. — The  plaintiff,  in  pro- 
hibititm,  complwned  of  a  church  rate,  laid 
on  three  only  out  of  four  townships,  which 
compose  the  parish  of  Wakefield.  The  de- 
iendants  claimed  exem^on  for  the  fourth 
townahip  (Horbury),  va  a  plea,  ailing 
Uut  it  had  «  separate  chapel  of  its  own, 

(3)  WillM,  408. 

(4)  S  B.  &  Ad.  S ;  tnd  Bkrdon*  v.  Sdby,  1  Cr. 
ft  II.  500;  s.  e.  S  Uir  J.Bep.  (nj.)  EmIi.  tlO. 


and  a  custom  to  perfbrm  there  all  ecclesi- 
astical rites,  and  to  repair  it  by  rates  levied 
exclusively  on  its  own  inhabitants,  and 
traversing  the  liability  of  all  four  to  rraair 
the  pariu  church.  Issue  was  joined  on 
die  traverse.  On  the  trial,  at  York,  before 
Lord  Lyndhurst,  the  plaintiff  contented 
himself  with  proving  that  the  township  of 
Horbury  was  locally  situate  in  the  parish 
of  WakeBeld ;  the  defendant  then  argued 
from  evidence  adduced  by  the  plaintiff, 
that  Horbury  parish  had  a  separate  chapel, 
where  the  rites  were  administered ;  and  the 
learned  Judge  interposed  with  an  observa- 
tion to  the  plaintiff's  counsel,  that  the  evi- 
dence appeared  very  strong  to  that  effect. 
The  plaintiff's  counsel  required  proof  of 
separate  rates  being  laid,  but  the  Judge 
then  said,'  that  issue  was  joined  on  the  lia- 
bility traversed,  and  that  all  the  induce- 
ment to  that  traverse  was  admitted  by  dio 
plaintiff's  taking  issue  on  it.  The  jury  here- 
upon found  a  verdict  for  the  defendants, 
which  we  are  now  required  to  set  aside, 
and  grant  a  new  trial,  or  give  judgment 
for  the  plaintiff,  non  obstante  veretUcto ;  but 
we  think  it  would  be  inexpedient  to  decide 
on  this  motion  the  questions  of  law  that 
may  be  raised  on  the  validity  of  the  plea, 
because  the  course  taken  at  the  trial,  in 
regard  to  the  evidence,  appears  to  us  to 
have  been  incorrect.  For  the  traverse  of 
liability,  if  wrong  as  too  general,  cannot  be 
called  immaterial,  since  it  was  the  very 
point  on  which  the  cause  turned  ;  and  we 
do  not  see  how  the  plaintiff,  denying  the 
traversed  iact,  can  be  supposed  to  have 
admitted  all  the  particulars  m  the  induce- 
ment, which  are  put  forward  as  making 
up  the  general  &ct.  If,  on  the  other  hand, 
the  traverse  was  immaterial  within  the 
meaning  of  the  13th  rule  of  Hilary  term, 
4  WiU.  4,  so  as  to  authorize  the  plaintiff 
to  pass  over  it,  and  select  a  single  fact  for 
denial,  he  ought  to  have  taken  that  course. 
As  the  pleadings  stand,  both  parties  are 
content  to  meet  on  the  question  of  liabi- 
lity ;  and  the  defendants,  on  whom  the 
burden  of  proving  the  exemption  of  Hor- 
bury Alls,  because  it  is  against  common 
right,  were  bound  to  make  out  all  that  was 
necessary  to  that  end.  The  least  they  could 
do  to  entitle  diemselves  to  a  verdict,  was 
to  prove  all  the  facts  stated  in  the  induce- 
ment.  Now,  it  is  clear,  on  consideration, 
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though  h  struck  ray  mind  otherwise  during 
the  argument,  that  the  mere  &ct  of  the 
chapel  being  kept  in  repair  without  coming 
upon  the  general  rates  of  the  parish,  is  no 
prf>of  of  the  custom  to  repair  it  by  means 
of  a  rate  levied  on  the  township,  because  it 
may  have  been  preserved  and  repaired  by 
Tolunury  contributions  of  the  parishioners 
and  others.  It  follows,  that  the  defendantSi 
who  have  obtained  a  verdict  in  favour  of 
the  exemption  from  church  rates,  without 
proving  that  part  of  th^ir  plea  which  aven 
the  lii^ility  to  cbapel  rates,  cannot  be  al- 
lowed to  keep  that  verdict ;  and  the  plun- 
tiff  is  entitled  to  a  new  trial. 

Ri^e  abwbiUfor  a  imi*  iriaL 

After  this  rule  was  granted,  the  plead- 
ings were  amended,  the  defendants  in  their 

Slea  stating  all  the  facts  alleged  in  the  in- 
ucement,  with  the  alterations  menti<med 
in  the  notes  in  page  82,  and  omitting  the 
special  traverse,  including  with  an  aver- 
ment, that  the  inhabitants  of  the  township 
of  Horbury  have  immemorially  been  ex- 
empt and  discharged  from  all  liability  to 
contribute  to  the  repairs  of  the  parish 
church  of  Wakeeeld.  Verification.— The 
plaintiff  replied  by  traversing  all  the  facts 
m  the  pl^a,  except  that  Horbury  had 
never  paid  any  rates  for  the  r^nir  of  Uio 
parish  church  of  Wakefield. 

On  the  second  trial,  at  the  York  Sprirw 
Assizes,  1836,  before  Lord  Denmw,  C.  Jl 
the  defendants  again  obtained  a  verdict« 
and  in  the  ensuing  term — 

AUxai^ier  obtained  a  rule  nin  for  en- 
tering a  verdict  for  the  plamtiff  non  ob- 
stoA(«  veredicto,  which  rale  was  argued,  as 
a  special  case,  in  last  term  by — 
■  ^^iMitdtfr,  for  the  plaintiff. — ^It  is  admit- 
ted on  the  pleadings  that  the  chapelry  of 
Horbury  has  never  been  rated  to  the  re- 
pairs of  the  mother  church  of  Wakefield^ 
and  the  jury  have  found  there  hath  been 
immemorially  a  chapel  at  Horbury ;  that 
all  the  inhabitants  of  Horbury  have  imme- 
morially enjoyed  divine  rights  therein,  have 
repaired  their  own  chapel  by  rates,  and 
have  been  exempt  from  the  repairs  of  the 
mother  church.  Nevertheless,  the  plain- 
tiff is  entitled  to  judgment,  because  the 
defendants  do  not  shew  that  Horbury  is 
legidly  exempt.  PrimAftKiet  all  the  pa;- 
riahioners  are  bound  to  contribute  to  the 


repairs  of  the  mother  churdi ;  and  the  mere 
iact  of  the  enjoyment  of  divine  rights  at 
their  own  chapel,  will  not  exempt  the  inha- 
bitants of  the  diapelry — Qibton't  Codex, 
197;  p.  Isted.;  cited  1  B.  Ee.  Lam, 
803 ;  neither  will  the  circumstance  of  their 
repairing  their  own  chapel— 2  RoWt  Abr, 
289,  cited  1  B.  Ee.  Lam,  358 ;  Degg^s 
P.C.  169;  Com.  Dig.  *Esglise,'  (6,  X.) 

[Co&uiDoi,  J.  —  These  audioritiei 
iwiume  a  right  of  burial  at  die  nodiM 
l^urch.] 

Yes ;  but  that  does  not  make  any  differ- 
ence. Iiastly,itis  no  ground  of  exemption, 
that  the  inhabitants  of  the  chapelry  have 
never  been  called  upon  to  re^r  the 
parish  church — Godo^hint  153,  cited  1  B. 
Ec,  Lam,  303.  As  no  one  of  these  is  a  just 
ground  of  exemption  singly,  so,  when 
united,  they  do  not  form  a  legal  exemption. 
Theor  no  consideration  is  shewn  for  the 
immemorial  exemption  dahned.  But,  sup- 
posing siidi  exemption  did  exist,  Uie 
chap«ry  of  Horbury  vras  bound  under  the 
new  Church-building  Acts  to  contribute  to 
the  repMrs  of  the  district  ehapel.  Thia 
point  turns  on  the  constructitm  of  the  8 
Geo.  4.  c.  7je.  8.  to.  The  58  Geo.  8. 
c.  45.  B.  70.  provides,  "that  the  repairs 
of  district  churches  shall  be  made  by 
the  districts  to  which  they  belong ;  and 
where  no  district  has  been  assigned,  they 
shall  be  made  by  the  parish  at  large." 
The  59  Greo.  8.  c.  134.  makes  nO  alteration 
in  this  respect,  but  the  S  Geo.  4.  e.  7S.  s<  20. 
enacts,  "that  chapels  built  in  aid  of  the 
churches  of  the  parishes  or  places,  whether 
disuicts  have  been  assigned  or  not,  shall 
be  repaired  by  the  parishes  or  places  at 
krze,  to  which  snefa  chapels  shall  belo^* 
and  rates  shall  be  raised  for  that  purpoae 
in  like  manner  ail  for  the  repairs  of  the 
churches  of  such  parishes  or  places."  These 
chapels,  built  in  aid  of  the  parish  church, 
must,  consequently,  be  repaired  by  the  in- 
habitants of  the  whole  parish  at  large ;  and 
the  rate,  which  omits  to  charge  Horbury, 
is  bad. 

Crettwell,  contrft. — ^As  to  the  last  point, 
it  is  only  where  chapels  ate  built  in  aid  of 
the  chwches  in  parishes  and  other  places, 
that  they  are  to  be  repaired  by  such  parishes 
and  places  at  large.  Now,  the  chapels  ia 
question  were  not  built  in  aid  of  the  chapel 
of  Horbury,  but  of  the  parish  of  Wakefidd, 
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MRlntTe  of  t^t  chapdry.  Hie  rates  iJse 
are  to  be  raised  for  the  repair  of  the  chapd 
in  like  mauier  as  Ibr  the  repairs  of  the 
draith  of  the  parish ;  if,  tbcnfore,  Hor* 
bnry  is  not  luble  to  eontribnte  to  dw 
repairs  of  the  parish  cbnrdi,  it  is  not  called 
vpon  to  repair  the  new  chapeli.  That  point, 
therefore,  depends  upon  the  other  qnestitm 
— namely,  whether  Horbury  is  liable  to 
contribute  to  the  repairs  of  the  parish 
ehwch  of  WakefieU.   None  of  the  ftudio- 
rities  cited  decide  this  case.  The  jury  have 
found  that  Horbury  is  ezemjit ;  and  if  there 
be  any  case  in  which  it  might  be  so,  tbs 
defendants  will  be  entitled  to  jndgmenti 
Now,  in  Ball  t,  Crui    ),  the  distiactioii 
is  pooued  onti  betwem  eases  where  the 
i^cpiA  iebuik  in  easeof  die  paruh  ebuitA, 
stad  whars  k  is  eeeral  therewith.    In  the 
(brmsT,  Uiere  is  no  NwmptioB ;  in  die  let* 
tcr,  there  nny  be.  if  there  be  no  partici* 
patien  in  the  dirine  rights  at  the  (karish 
church — Brornn  v.  Palfry  (6),  ^ston  t. 
Cattle  Birtmdge  Chapel  (7),  S  RolU't  Abf. 
ph  i90  ;  and  though  the  repairing  of  a  por* 
lion  of  the  (smsh  church  will  form  a  good 
consideration  for  the  exemption  of  the 
chapelry  from  the  general  repair,  yet  a 
prescription  will  be  good,  though  there  be 
BO  caatom  to  repair  any-|nrt  of  the  parish 
charch.    Here,  the  Court  may  fairly  infer 
that  Horbury  chapel  was  eoerat  with  ^ 
pariah  church ;  and  the  exempdon  daimed 
and  MttbKwhed  b^  the  Tcrdiet  is  valid. 
dUmiAr  relied. 

Cur.  (U/p.  mlU 

And  now  the  judgment  of  the  Court  was 
delivered  by — 

Lou)  DxiiHAV,  C.J.-^There  was  a  case 
of  CTtmen  t.  Sanderson  argued  last  term, 
a  suit  in  prohibition,  to  restrain  the  defen* 
daota,  tlw  |>ariBh  oiBcers  of  Wakefield, 
from  cnfoTCii:^  a  rate  for  the  repairs  of 
the  parish  church  and  three  chapels,  be- 
kmging  to  three  townships  widiin  tbe  parish, 
two  of  whidi  chapds  were  appropriated 
to  the  district  under  the  Church-buildiiw 
Acts,  and  one  waa  not  so  appn^niateo. 
The  rate  was  imposed  on  all  toe  occupiers 
irithin  the  parii^  except  those  within  a 
fimrth  township,  called  Horbary.  The 

(5)  1  SaOi,  164. 

(6)  t  hfv.  10». 


question  wiB,  wbetlier  diey  wen  pToperly 
excluded  from  tbe  rate.   The  jury  found 
a  verdict  in  the  defendants'  &vonr,  at  the 
Summer  Assises,  in  the  year  1884,  and 
again  in  substance  the  same  verdict  on  a 
new  trial,  at  the  Spring  of  18S6,  althougb 
the  plea  had  undergone  some  amendment. 
We  are  to  determine,  whether  the  amended 
plea  states  a  1^1  exemption  of  that  town* 
ship  from  a  common  law  liability  to  be 
taxed  to  tbe  repairs  of  the  church.— [His 
Lordship  here  read  the  replication,  which 
contained  the  denial  of  the  plea,  and  con- 
tinued     Then,  does  the  affirmadve  of 
these  ftcts  establish  the  exempdm 
tended  for?  The  phuBdSTs  argament  waa, 
diat  all  may  be  true,  and  yet  that  die  town- 
riiip  of  Hoibury  may,  notwidistuiding,  havo 
hud  a  chnrch  or  chapel  origindljr  built  in 
aid,  or  as  it  soraedraes  expressed,  in  eate,  of 
the  parish  church — it  was  said,  even  before 
the  time  of  memory,  the  parish  might  be 
first  created,  and  its  church  erected,  and 
afkerwsrds  the  chapel ;  that  all  parochial 
rights  may  have  been  performed  there,  the 
inhabitants  of  the  township  taking  on  them- 
selves the  exclusive  burthen  of  repairing 
it,  in  which  state  of  things  the  defendants 
did  not  dispute  that  their  liability  to  tbe 
repairs  of  the  diurch,  would  not  be  taken 
away.   The  plaintiff  referred  to  Oibstm's 
Cotkx,  p.  197,  which  refers  to  the  edidon 
of  1781 — I  think,  217  in  the  1st  edition  of 
that  work,  printed  in  the  year  1713,  and 
also  in  p.  S88  of  dutt  mrlier  edition,  diere 
is  found  the  Constitution  of  Othobon,  *'  De 
oblationibus  capellarum  resdtuendis  ec- 
cksisB  matrici,"  which  Constitution  then 
set  out  restitutions  of  offerings  from  chapels 
to  parish  charches,  **Capellani  ministrantes 
in  capellis  quae  salvo  jure  matricis  ec- 
clesife  sunt  concessee,  nniversas  obladones, 
et  csetera,  quae  matrici  provenire  deberent 
rcstituant  matricis  rectori,  sob -vinculo  sns- 
pensionis  donee  restituerint."   This  pas- 
sage shews,  that  chapels  may  exist  without 
reserving  any  privilege  to  die  mother 
church ;  or  rather,  that  the  parish  chnrch 
and  tbe  ehapelty  may  exist  within  the  same 
parochial  boundary,  without  the  relation 
of  mother  and  offspring,  but  independent 
of  each  other,  and  most  probably  coeval. 
In  the  other  place  above  mentioned,  Gib' 
son**  text  is  composed  of  many  passages, 
and  decided  easea,  frtnn  which  it  will  be 
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found  extremely  difficult  to  deduce  any 
general  rule  of  law  whatever.  In  BOin« 
It  is  said,  a  ground  of  exemption  must  be 
stated — in  others,  the  exemption  should 
be  directly  averred*  and  if  it  is  claimed 
with  a  ratume  iiide,  on  the  ground  of  re- 
pairing their  own  chapel,  it  ia  bad.  In 
some  cases,  it  is  held,  to  leave  out  of  • 
church  rate  certain  pariBhiimers  or  dis- 
tricts, is  no  nonnd  for  prohibition — in 
others,  the  writ  nas  been  granted.  For  that 
reason,  without  hesitation,  in  a  case  At- 
ton  T.  CaHle  Birmidge  Ckapelry,  the  Court 
held,  that  the  inhabitants  of  a  chapelry 
sued  for  a  rate  raised  for  repairing  a  parish 
cburch,  did  not  entitle  themselves  to  a  pro- 
hibition, by  shewing  that  they  had  in  fact 
repaired  their  chaf>el,  and  performed  there 
the  rites  of  baptism  and  marriage,  but 
buried  at  the  parish  church.  On  aU  hands 
itwas  agreed,  that  the  mere  fact  of  repairing 
their  own  place  of  worship  gave  no  ex- 
emption. These  autfaoriciei  could  hardly 
have  supplied  any  safe  rule  for  the  dea- 
sion  of  the  presoit  case ;  but  at  a  later 
period.  Lord  Holt  had  to  deal  with  a  case, 
the  circumstances  of  which  were  almost 
identical  with  jMtm  v.  Cattle  Birmidge; 
and  although  there  was  no  necessity  for 
laying  down  the  principle  on  which  the 
legal  exemption  must  depend,  yet  he  has 
explained  it  in  a  grave  and  satisfactory 
manner.  In  Ball  v.  Cross,  he  says,  "  By 
common  law,  the  parishioners  of  every 
parish  are  bound  to  repair  the  church." 
"In  the  principal  case,"  he  said,  "chose  of 
a  chiqielry  may  prescribe  to  be  exempt 
from  repairing  the  mother  church,  as  where 
it  buries  and  christens  within  itself  and 
has  never  ccmtribnted  to  the  modier  chnrdi ; 
for  in  that  case  it  shall  be  intended  co- 
eval, and  not,  from  a  later  erection,  in  ease 
of  those  of  the  chapelry ;"  "but  here,"  he 
says,  *'  it  appears  that  the  chapel  could  be 
only  an  erection  in  ease  and  favour  of  them 
of  the  chapelry,  for  they  at  the  chapelry 
buried  at  the  mother  church  until  Henry 
the  8th's  time,  and  then  undertook  to  con- 
tribute to  the  repairs  ofthe  mother  church." 
We  have  then  die  opinion  of  this  learned 
Judge,  at  the  time  when  the  doctrine  of 
prohibition  was  far  from  obsolete,"  that 
where  the  chapelry  has  from  time  beyond 
memory  performed  all  its  parochial  rites 
and  services,  it  shall  be  intended  "  coeval 


and  exempt  :*'  and  mdi  la  liie  eflfect  of  Ae 

present  plea. 

It  would  be,  perhaps,  argued,  that  the 
£u:t  of  its  being  coeval  ought  to  have  been 
pleaded,  and  the  opinion  of  the  jury  takra 
on  it ;  but,  in  truth,  it  seems  much  more 
reasonable  to  say,  the  law  will  presume  ita 
independmt  and  coeval  antiquity,  from 
focta  in  rdation  to  it,  than  on  proof  which 
it  cannot  ctmceive  to  have  exuted.  At  ai^ 
rate,  if  the  fact  is  necessary  to  constitute 
exemption,  it  must  be  taken  after  verdict 
to  have  been  proved  to  the  satisftction  of 
the  jury,  Vrho,  unquestionably  would  have 
found  diat  inference  from  what  they  have 
found  in  sustaining  the  defendants'  plea. 

Another  point  was  made  on  the  effect  of 
the  Church-building  Acts,  in  connexion 
with  a  local  act,  for  the  parish  of  Wake6eld, 
set  out  in  the  pleadings.  That  .act,  which 
passed  in  the  55  Geo.  3,  enacts,  "  that  the 
parish  church  of  Wakefield,  and  chapel  of 
St.  John,  in  Wakefield,  are  to  be  repaired 
by  a  rate,"  widiouC  saying  on  whom  the 
rate  is  to  be  levied.  The  dedaration 
alleges,  that  three  new  chapels  have  been 
built  under  the  Church-buildine  Acts 
within  the  parish.  Now,  the  58  Geo.  3. 
c.  45.  s,  70,  imposes  the  repairs  of  dis- 
trict churches  and  chapels  on  the  district 
to  which  they  may  be  assigned.  The 
69  Geo.  3.  c.  144.  s.  14,  authorises  and 
empowers  churchwardens  of  any  parish, 
with  the  consent  of  the  vestry,  to  raise 
money  for  the  repairs  of  any  churches  or 
chapels  within  the  parish,  on  the  credit  of 
the  rates.  The  8  Geo,  4.  c.  79.  s.  20,  re- 
citing that  doubts  may  arise  as  to  the  re- 
purs  of  churches  and  chapelt,  built  under 
die  provisions  of  the  two  fbrmer  acts  or 
this  act,  enacts,  for  remedy  and  prevention 
thereof, — that  is,  of  the  doubts, — "that  all 
churches  built  by  virtue  of  that  act,  or 
under  any  local  act,  in  cases  in  which  no 
provision  is  made  relating  thereto  in  such 
act,  in  aid  of  the  parish  and  place  in  which 
they  shall  be  situated,  shall  be  repaired  by 
the  respective  parishes  and  placet  at  large, 
to  which  such  chapels  shall  belong,  and 
rates  shall  be  raised  for  that  purpose  in 
like  manner  in  every  respect,  for  the  re- 
pair of  the  churches  of  such  parishes  or 
place*  ;  and  all  the  laws  then  in  force,  {<u 
making,  raising,  levying,  and  collecting 
rates  for  the  repairt  of  ehnrchesi  shall  be 
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applied  and  put  in  force  for  the  ma&ing, 
raising,  levying,  and  collecting  such  rates 
for  the  repairs  of  such  chapels,  as  iiilly  and 
effectually,  to  all  intents  and  purposes,  as 
if  the  same  were  aeverally,  separately,  and 
specially  repeated  and  re-enacted  in  this 
act  for  that  purpose,  as  to  the  repair  of 
such  diapels."  From  these  clauses,  in 
the  three  acts  taken  together,  a  right  is 
daimed  to  rate  the  parish  at  large,  of 
course  including  Horbur^,  for  the  repain 
of  district  chapels,  and  neither  the  Church- 
building  Acts  nor  the  local  act  make  any 
express  jHroviaon  relatinff  to  the  levy  of 
the  ratea ;  and  if  tfiia  li^lity  had  been 
thrown  on  the  parish  at  large,  widiout 
jUaeet,  the  words  could  hardly  have  been 
sadslied  by  any  other  construction ;  but  the 
addition  of  that  word  shews,  that  other  di- 
Tisions  beside  parUhet  were  considered  as 
capable  of  coming  under  the  church  build- 
ing acts,  and  the  sWdious  preservation  of 
all  laws  then  in  force;  seems  to  keep  the 
power  of  imposing  rates  precisely  as  it 
was  then  actually  existing  in  each  place. 
The  place  then  for  which  the  rates  may  be 
imposed,  wi^  respect  to  the  new  chapels 
of  Wakefield,  ia  me  whole  parish,  minus 
Horbnry,  for  the  law  then  in  force  excluded 
it  froim  the  parish  for  that  purpose.  We, 
therefore,  think,  the  plea  good,  as  disclos- 
ing a  substantifd  defence  at  common  law, 
and  open  to  no  objection  from  the  recent 
statntea. 

Sule  discharged. 


1838.  1  THB  QUBEN  V.  THE  INHASITAMTB 
Jan.  30./  OF  BARHSTOK. 

Poor  Lam  —  Settlement  by  Apprentice- 
^Up, 

Where  the  SeMtiont  found  that  an  tnden- 
fare  really  executed  for  five  years,  wot  ante- 
dated^ JO  «  to  appear  to  be  for  eeven  year*, 
jraudulentlytfor  the  purpose  of  evading  the 
B  EUz.  c.  4,— The  Court  held,  that  they 
were  mtrranted  in  finding  that  the  indenture 
wa$  void,  and  that  no  aettkmait  was  gmned, 

fFor  the  report  of  the  above  case,  see 
7  Uw  J.  Rep.  (h.s.)  M.C.  p.  fll.] 


.  1888.  / 

,       _»     >  HILL  AKD  KAMDAL  0.  SYDNEY. 

Jan.  SO.  3 

A  ttomies — Pleading. 

Where  tnto  attorrues  sue  jointly  (on  an 
implied  promise)  for  business  done  in  the 
Court  of  Chancery,  an  objection  that  one 
of  than  only  has  been  admitted  a  solicitor 
of  that  court  cannot  be  taken,  unless  sp«~ 
dally  pleaded. 

Quaere — Whether  Ubea  good  ansmer  to 
the  oefiM. 

Assumpsit  on  a  sotidtor's  bill  for  work 
performed  in  Chancery, 

Plea — The  general  issu^. 

On  the  trial,  before  Lord  Denman,  C.J., 
atthe  Middlesex  SittingsafterTrinity  terra, 
18S6,  it  was  proved  that  the  plaintifis  were 
the  defendant's  agents,  and  the  bill  in  ques- 
tion was  for  business  done  in  Chancery.  No 
signed  bill  had  been  delivered.  The  de- 
fendant shewed,  that  the  plaintiff  Randal 
was  not  a  solicitor  in  Chancery,  and  con- 
tended that  the  action  was  not  maintain- 
able, first,  because  no  bill  had  been  dieli- 
vered,  and  secondly,  because  the  plaintiff 
Randal  could  not  sue  for  business  done  in 
the  Court  o£  Chancery.  His  Lordship 
overruled  both  objections,  but  gave  leave 
to  move  to  enter  a  nonsuit  on  the  latter. 
In  the  ensuing  terra — 

Mantel  obtained  a  ride  Hist  ae<»rding1y ; 
against  which,  cause  was'  shewn  on  a  for- 
mer day  in  this  term  by— 

Plait  and  Godson. — First,  as  the  {dain- 
tifl^s  were  agents  for  the  defendant,  there 
was  no  necessity  for  them  to  deliver  a 
a^ed  hill,  this  being  for  agency  business 
done  for  the  defendant,  who  is  an  attorney 
—18  Geo.  %.  c.  IS.  8.  6.  Secondly,  the 
plaintiflfs  may  maintain  this  joint  action  for 
their  bill.  One  is  a  solicitor ;  be  may,  there- 
fore, sue  in  the  joint  name  of  himself  and 
hJs  partner ;  and  although,  by  %  Geo.  %, 
c.  2S.  s.  24.  penona  suing  in  the  nana  of 
«ny  attorney  or  solicitor  are  made  subject 
to  a  penalty,  yet  by  section  10  an  attorney 
of  one  court  may  practise  in  another  court 
if  he  obtain  the  consent  of  an  attorney  of 
the  latter.  Here,  as  the  plaintiflb  were 
partners  as  attornies,  the  consent  of  the 
one  to  the  practice  of  the  other  may  be 
readily  aesumed.   But  EVdiu  and  another 
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V.  Harding  (1),  and  ^rden  and  mmtiter  v. 
Tucker  (t)  shew,  that  an  attornfty  of  one 
court  may  ioin  his  partner,  though  not  an 
attorney  of  the  same  court,  in  an  action  to 
recover  for  business  done  there.  Brandon 
and  another  v.  Hubbard  (S)  is  a  very  differ- 
entcase.  The  Attamejf  General Matin{4), 
nndJometv.Jones{5)  were  cited.  Assuming, 
lukwever,  that  this  is  a  valid  objection,  and 
that  Mr.  Randal  bad  no  right  to  sue,  it 
ougbttohave beenspecially pleaded.  There 
was  a  contract  de  facto  made  with  the 
plaintiffs,  and  if  there  was  any  illegality  in 
tbe  conduct  of  the  plaintiff'  Randal,  or  any 
incapacity  to  sue,  then  there' ought  to  have 
been  a  special  plea. — Rule  Hilary  tsrait  4 
Will.  4,  1,  *  AMumpait/  1,  S-^FoUs  t, 
Sparram  (8). 

Mantel* — Fint,  the  caaes  of  jirdem  v. 
Tucker  and  EUeme  v.  HardSmg  are  distin- 
guishable, because  there  was  no  statute  to 
pK^bit  the  attomieB  from  joining  another 
person  with  them  in  the  performance  of 
the  business  for  which  they  sued.  Here, 
however,  Mr.  Randal  was  expressly  pro- 
hibited from  acting  in  tbe  Court  of  Chan- 
cery, not  having  been  admitted  therein,  t 
Geo.  2.  c.  89.  a.  7,  and  to  allow  the  part- 
Mrs  to  join  in  the  act  will  sanction  an  eva- 
sion of  tbe  statute.  Vimcent  r.  Holt  (7), 
aad  Latham  v.  Htde  (8)  shew,  that  a  soli- 
citor or  attorn^  cannot  recover  for  busi- 
nesa  done  by  hun  in  a  court  where  be  baa 
not  been  admitted.  It  is  said,  that  Randal 
may  have  bad  a  consent  from  Hill  to  prae* 
tiseinhisname;  but  it  is  doubtful  whether 
there  can  be  a  consent  given  by  a  solicitor 
t»  an  attorney  to  practise  in  tbe  name  of 
the  Conner  m  Chancery  (9).  Atall  events,  it 

(I)  1  Tyrw.  t74 ;     c  9  Law  J.  Rsp.  Ezeb.  8S. 
it)  4  B.  &  Ad.  815  ;  s.  c.  t  Ltw  J.  R«p.  (M.B.) 
K  JJ.  ISr,  r-  \  / 

(5)  t  BRid.&Bing.ll. 

(4)  t  Tjxw.  Alt;  s.e.  1  Uw  J.  Rap.  (a J.) 
Eieh.  184. 

(5)  f  M.  &  W.  9«3 ;  ■.  c.  6  Liw  J.  R«p.  (N.a.) 
Esch.  88. 

(6)  1  Bing.N.C.m|B.c.4UwJ.B«p.(NA) 

CP.  Ml. 

(7)  4  Taunt  45t. 

(8)  1  Dowl.  P.C.  994;  1.0.  1  C.  ft  M.  ItB; 
fl  Law  J.  B«p.  (114.)  Kieb.  Tff. 

(9)  I'hetut.  I  GM.t.  c.  f9.«*  10.  mads  "That 
it  mkj  tw  lawfol  for  aaj  peraon  wbo  ahall  ba  sworD^ 
admitted  and  «nroll«d  to  m  an  attontaj  io  toy  at  tha 
•aid  Coarta  of  King'a  fianch,  Common  Pleaa,  Ex- 
ohaqiMr.  Coma  af  Oraat  Saaaiona,  Coaatias  Palatin* 


wss  hwurabent  upon  Ae  ptaintifia  to  prove 
that  such  coMent  was  given  in  writii^< 
Secondly,  as  to  the  pleadings,  Uiere  was  no 
necessity  to  plead  this  defence  specially. 
No  express  contract  was  proved ;  bat  the 
plaintiffs  relied  upon  an  implied  promise ; 
now,  the  law  only  implies  that  which  is  tbe 
If  gal  result  of  the  conduct  of  parties; 
therefore,  if  it  was  illegal  in  Mr.  Randal 
to  practise,  no  contract  was  made  with  faim, 
and  he  is  improperly  joined  with  the  pJain** 
tiff"  Hill ;  the  plaintifia  consequently  did 
not  prove  the  contract  alleged.  Thirdly^ 
Hemmg  v.  Wilton  (10)  is  an  authority  that 
an  agent  must  deliver  a  signed  bill  to  hia 
priodpal. 

Ctw»  ado*  twft. 

And  now — 

Loan  D»iiiAif,C.J.^Thia  was  an  aotioit 
for  ageney  bnswass  done  in  tbe  Court  of 
Chancery  for  the  defendant.  Several  pointa 
have  been  made :  one  was,  that  a  signed 
bill  ought  to  have  been  delivered,  but  that 
clearly  was  not  necessary  (11).  Another 
was,  that  the  plaintiff*  Randal  ought  not  to 
have  hem  joined  in  this  action.  It  is  not 
necessary  to  give  any  dedsicoi  upon  that 
point,  as  ws  are  of  opinion  that  sudi  a 
defence  should  have  been  specially  plead- 
ed. The  rule  finr  enterii^  a  nonsuit  will 
be  disehai^ed. 

oF  Cbaatar,  Laaeaatar,  and  Dnrham,  or  wbo  aball  bft 
awom,  admitted,  and  onroned  to  ba  a  loUeitor  io  tba 
said  Court  of  Chancei;,  Court  of  Eqmty  in  tbe 
Etcheqoar  Cbambar,  Court  of  tha  Sncb/  Cbambar 
of  Lancaster  at  Waatminster,  Conrta  of  Equity  of 
dia  Conntiea  PalaliDS  of  ChaaUr,  Lancaatar,  aad 
Dorham,  and  of  tbe  Great  Seaaiooa  in  Wale^  or  any 
of  them,  aa  hereinbefore  ia  direotad,  by  and  with  tM 
ronaeot  and  permiaaion  of  an/  attvmeg  (the  word 
loticitor  ia  omitted)  io  anj  of  the  aaid  e(n«r  courts 
^  ncord  at  Weatminater,  Coorts  of  tba  Counties 
Palatino  of  Cbaater,  Lanouter,  and  Durham,  Couta 
of  Exohetjnar  at  Cheater,  and  Conrta  of  the  Groat 
Saasiona  n  Wales,  aneh  eooaeat  being  io  writing 
aignad  by  aocfa  a(torn«y,  and  id  the  saaia  of  aaaC 
attanuif,  to  sua  out  any  writ  or  pncaas,  or  to  oon- 
nwnca,  carry  on,  proaecute,  or  defend  anj  action  or 
aetioDa,  or  any  other  procaedinga  in  aocb  eeurt.noC- 
witbstandiag  ancb  ptraon  ia  not  awon  or  adaatttad 
to  ba  an  attonutf  of  snoh  ooart" 

(10)  Moo.  &Mal.5«9:  aea  Lane  v.  Oleany.fi 
Law  J.  B.ep.(N.s.}  K.B.  tl8,tliataochaaobieetioB 
moat  be  pleaded  apecially. 

(11)  Saodja  v.  Honibr,  1  Moo.  tt  Rob.  SS;  8.c 
4C.&P.5fO. 
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1838.     \  DOK  A.  BMHIOaTON,  AStlGHII 

Jan.  25.  J  or  J.  t.  bbnkbtt^v.  rtobxt.  ' 

Imsoloent  Debtor — Attignment. 

Under  tke  7  Oca.  4.  c.  57,  the  atngnment 
Jhm  t^prooisional  aesignee  of  an  insolvent 
AUor  to  the  assignee  of  the  creditor,  >»  the 
form  pointed  oiU  by  the  schedule  Jor  the  pro- 
winonal  assignment,  is  valid. 

Ejectment  to  recover  a  house  and  pre- 
■uMi  at  Croydon. 

On  the  trial,  before  Tindal,  C.  J.  at  the 
Spring  Assises  for  Surrey,  in  1886.  the 
Imor  of  the  pUuntifT proved  that  J.  L.  Ben- 
nett was  dischai|^d  under  tbe  Insolvent 
Dditora  Act  in  18X9,  and  executed  thepro- 
vinooal  ua^ment  to  Henry  Dance,  the 
provisional  nas^ee.  Mr.  iames  English 
■at  afterwards  duly  chosen  assignee,  and 
Dmee.  on  the  S8th  of  February  lSi9,  ex- 
ecuted the  assignment  to  him ;  and,  in  the 
form  of  the  provisional  assignment,  as  was 
at  that  time_  usual,  reciting  an  order  of  the 
Court  for  such  assignment.  Mr.  English 
havii^  declined  to  continue  as  assignee,  he 
was  removed  by  an  order  of  the  Court, 
wUeh  was  proved,  and  the  lessor  of  the 
plaintiff  and  the  defendant  were  appointed 
asstgneca  in  his  stead ;  the  latter  was  subse- 
qaeotly  removed,  and  the  former  remained 
«4e  asngnee.  It  was  objected,  that  the  as- 
s^unent  from  the  provisional  aosignee  to 
nsgUsfa  was  not  of  itself  valid,  and  though 
the  1  Will.  4.  c.  38.  s.  7.  (1)  would  give 

(1)  Which  •dmU,  "AadwhereuitiBezpedieDt 
to  prtacribe  a  form  of  coiiTeysiico  and  uugnment 
mm  tbo  prorinottl  uu^dm  to  uij  other  auifpee 
or  aoBipwM,  when  ippomted  by  tho  nid  Court, 
wd  alto  to  remov*  uty  doubts  as  to  tba  validity  or 
•Act  of  any  cooToyaDC«a  or  aaatgnmenta  at  any  time 
teMofcro  made  and  exeented  by  the  said  proTi- 
nmal  Hngaae,  by  rirtua  of  anv  order  of  the  said 
Gout;  be  it  therefore  declartd  aod  enacted,  that 
rrtrj  eaoveyaiice  and  aaai^nment  hereafter  to  be 
made  and  executed  by  tbe  proTieional  aaaig^nee  fur 
the  tiaae  being,  to  any  other  aaaigoee  or  aBaignaes 
hy  vtrtne  of  any  order  of  the  said  Court,  ahall  be  io 
saefa  form  aa  is  to  this  act  annexed,  and  that  every 
Mch  coaveyenee  and  aaaignment,  and  also  erery 
eoanjtaoa  ead  aaai^meot  at  an^  time  heretofore 
wait  and  exeeated  by  the  provisional  assignee  for 
tbe  time  bein^,  in  obedience  to  any  order  of  tbe 
Coart  for  relief  of  Insolraot  Debtora,  skaU  be 
deemed  and  taken  to  be  ralid  and  effectual  to  all 
ntenta  and  purpoaea  whatever,  and  folly  and 
cAetoelly  to  have  vested  all  and  every  eataie 
sad  eetBles  real  and  personal,  sod  all  and  every 
NEwSeates,  VII.—QB. 


validity  to  that  conveyance  if  it  were  made 
in  obedience  to  an  order  of  the  Court,  yet 
that  order  of  the  Court  must  be  produced. 
His  Lordship  overruled  the  objection,  but 
gave  the  defendant  leave  to  move  to  enter 
a  nonsuit.  The  plaintiff  having  recovered, 
Sir  fV.  fV.  Follett,  in  the  ensuing  term,  ob- 
tained a  rule  nin  accordingly,  against  which 
cause  was  now  shewn  by — 

Piatt  and  C.  R.  Twmer,~lt  is  objected 
that  the  assignment  by  the  provisional  as- 
signee to  English,  not  being  a  common  law 
conveyance,  was  invalid.  No  doubt,  the 
7  Geo.  4.  e.  £7,  which  giv«  the  form  of 
the  conveyance  to  the  provisional  assignee, 
does  not  contain  any  form  for  the  convey- 
ance from  him  to  the  creditors*  assignee, 
but  assumii^  that  it  was  not  valid  under 
that  act,  the  1  Will.  4.  c.  88.  a.  7.  gives 
validity  to  it,  provided  it  were  made  in  obe- 
dience to  the  order  of  the  Court.  Now,  al- 
though no  order  of  the  Insolvent  Debtors 
Court  was  produced,  yet,  as  the  provisional 
assignee  was  a  public  officer,  this  Court 
will  not  presume  that  he  executed  that  as- 
signment without  authority,  which  would 
have  been  a  breach  of  duty — The  King  v. 
fVhittow  (2).  If,  however,  evidence  of  the 
order  were  necessary,. it  is  recited  in  the 
assignment;  and  that  recital  was  evidence, 
on  which  the  jury  might  Bnd  that  there  had 
been  such  an  order-^Z>oe  d.  MiUmm  v. 
Edgar  (3). 

[XosD  Dbmhah,  C.  J. — Tbe  recital  can- 
not carry  the  case  farther  than  the  officer'a 
duty.] 

But,  in  fact,  this  conveyance  was  not 
invalid.  By  the  7  Geo.  4.  c.  57.  s.  II,  the 
insolvent  is  to  execute  an  assignment  of  all 
his  property  present  and  future.  Now 
there  is  no  mode  by  which  that  could  be 
done  at  common  law,  for  no  conveyance 
could  operate  to  pass  estates  which  might 
come  to  tbe  insolvent  after  its  execution, 
and  before  his  final  discharge,  according  to 
the  provisions  of  that  statute.  Therefore 

rieht,  title,  intereat  and  trust  in  and  to  the  same,  of  - 
wfaal  nature  or  kind  soever  to  which  tbe  inaolvent 
debtor  ia  ench  case  respectively  shall  or  may  have 
been  entitled,  in  any  manner  or  by  any  meana  what- 
soever, or  which  auch  insolvent  debtor  shall  or 
be,  or  ahall  or  majr  haTO  been  required  by  law  to 
convey  and  assign  lo  trust  for  fata  or  her  creditora." 

(»)  4  Ad.  &E.  607;  a.c.  5  Law  J.  Rep.  M.C.  67. 

(9)  %  Bine.  N.C.  498  ;  a.  c  A  Law  J.  Uep.(N.s,] 
CP.  147.  r  \  J 
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the  legislature  expressly  gave  the  form  of 
the  provisional  assignmeDt.  Then,  by  s.  1 9, 
the  provisional  assignee  is.  to  convey  and 
assign  all  the  property  vested  in  him  to  the 
assignee  appointed  by  the  Court  to  be  the 
g  eneral  assignee :  that  assignment  may  take 
place  before  the  final  discbirge,  and,  there- 
fore, there  is  the  same  necessity  for  such  a 
legislative  conveyance ;  it  is  therefore  rea- 
sonably intended  that  the  same  mode  which 
had  been  directed  for  the  provisional  as- 
sigDinent  should  have  been  adopted  for  the 
general  assignment.  The  1  Will.  4.  c.  38. 
only  recites  that  there  had  been  doubts  as 
to  the  validity,  and  makes  an  enactment 
for  greater  caution. 

Sir  W.  W.  Foliett  and  Ckmnellt  in  sup- 
port, of  the  rulcf  contended  that  the  evi- 
dence wasinsufficient.  Thelegislaturehave 
not  said  that  the  provisional  assignee  is  to 
execute  such  a  conveyance  as  that  to  him^ 
whatever  they  may  have  intended.  If  there 
be  any  difficult  in  carrying  the  net  into 
efiectf  as  regarw  the  assignment  of  the  €a* 
tore  property,  itill  that  is  an  omiisbn  of 
the  lesiuature  which  haa  been  remedied 
indeed  by  the  subsequent  statute,  which 
expressly  provides  for  past  assignments 
and  those  in  future.  As  to  the  proviso  in 
the  7  Geo.  4,  c.  57,  s.  19,  that  the  certified 
copy  shall  be  evidence,  that  can  only  be 
evidence  where  the  original  itself  if  pro- 
duced would  have  been  so;  and  the  argu- 
ment is,  that  the  original  assignment  would 
not  have  been  evidence.  Then  the  1  Will. 
4.  c.  28.  will  not  assist  the  plaintiff,  because 
he  has  not  produced  the  order  for  the  con- 
veyance from  the  provisional  asaignee,  who 
cannot  give  valulity  to  his  act  by  a  mere 
recital  of  a  fiwt. 

LoED  Denham,  C.  J. — ^The  objection  is, 
that  there  is  not  a  valid  assignment  from 
the  provisional  assignee  to  the  creditors* 
assignee.  That  depends  on  the  7  Geo.  ^. 
c.  57.  and  the  1  Will.  4.  c.  38.  s.  7,  [which 
his  l/ordship  here  read].  I  confess  I  enter- 
uin  great  doubt  whether  the  order  of  the 
Court  ought  not  to  be  proved  under  the 
provision  of  this  section,  because,  where, 
by  the  hypothesis,  there  haa  been  some  ir- 
r^ularity  in  the  officer,  I  doubt  whether 
we  can  infer  that  all  the  other  proceedings 
are  regular.  But  the  act  does  not  declare 
that  these  conveyances  are  void,  only  that 


doubts  have  arisen  as  to  their  validity.  We 
are,  therefore,  thrown  back  to  the  questioa, 
whether  the  assignment  from  the  provi- 
sional assignee  is  good,  because,  if  not,  the 
title  is  in  the  provisional  assignee.  Now, 
when  we  look  to  the  7  Geo.  4.  c.  67,  a.  1 1, 
although  there  may  be  doubt  which  might 
be  well  removed  fay  a  healing  statute,  I 
cannot  say  that  tliare  is  enough  to  malt* 
me  declare  that  thu  conveyance  was  void. 
[His  Lordship  read  the  section.]  A  form  is 
given  dispensing  with  a  lease  and  raleaat 
in  a  bargain  and  sale,  and  by  that  form  of 
conveyance  all  the  present  and  foturs  es- 
tate is  conveyed.  Then  by  the  19th  tecr 
tion,  all  that  was  conveyed  to  the  provir 
sional  assignee  is  to  be  conveyed  by  him  to 
the  creditors'  assignee.  Under  these  two 
sections  taken  together,  I  think  that  theicF 
gislature  meant  that  the  form  required  for 
tha  one  should  be  adopted  for  the  othert 
especially  as,  if  a  common  law  ccmvCTanM 
had  been  requisite,  a  great  part  of  me  in^ 
advent's  property,  nsnely,  his  future,  pro* 
perly,  would  not  have  passed.  The  ruloi 
therefore,  must  be  discharged. 

LiTTLBSALE,  J. — I  bavB  entertained  soDW 
doubt,  but,  on  the  whole,  I  think  that  the 
conveyance  was  sufficient,  and  that .  it  was 
not  necessary  to  prove  the.  order  of  the 
Court.  On  reference  to  section  19,  it  is 
seen  that  the  property  shall  be  cooveyed 
and  assigned  by  the  provisional  assignee  to 
the  aasignee  of  the  creditors.  How  con- 
veyed and  assigned?  No  particular  form 
is  pointed  out,  but  it  must  necessarily  be 
inferred  that  the  form  of  the  conveyance 
should  be  the  same.  The  object  of  both  is 
the  same,  and  there  is  no  new  proviaion  tm 
be  introduced;  it  is  onl^  requiaite  to  leave 
out  the  proviso  which  is  contained  in  the 
assignment  to  the  provisional  asaignee. 
With  regard  to  the  1  Will.  4.  c.  38,  if  it 
had  rested  on  that,  I  doubt  very  much 
whether  the  evidence  would  have  been  suf- 
ficient without  proof  of  the  order  of  the 
Court,  the  assignment  not  being  made  in 
the  ordinary  course  of  business. 

Williams,  J. — It  seems  clear  that  no 
mode  of  conveyance  could  have  been  in- 
vent*^ so  effectual  as  a  coDveyanee  under 
the  of  parliament.  By  the  7  Geo.  4. 
c.  57.  ss.  11  and  19,  it  is  intended  that  the 
present  and  future  estates  of  the  insolvent 
shall  pass  by  the  cMiTtyance  and  assign- 
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mnU  M  it  w  called.  In  MouH  v.  Mauey 
(4),  the  ass^ees  of  a  bankrupt  were  non- 
anited  beoaase  they  did  not  thew  tfaem- 
•dree  entitled  to  the  property,  there  having 
been  a  departure  from  the  mode  directed 
by  the  Icgidatare.  Here  no  form  of  con- 
veyanee  would  be  effectual  but  this.  Then 
coupling  the  two,  it  will  be  seen,there  being 
no  form  provided  for  the  transfer  to  the  as* 
slgnee  of  the  creditors,  though  there  is  one 
which  passes  all  the  property  to  the  prori- 
•tonal  aasignee,  the  19th  section,  never- 
thdeaa,  direct^  that  upcm  the  appointment 
of  the  BSB^nee  of  dw  creditm  the  property 
dudl  be  eonpeyed  and  turigned,  which  is  the 
mmt  language  used  before  by  the  provi- 
sional assignee  to  him.  I  think  that  must 
be  by  the  same  form  of  conveyance.  With 
r^ard  to  the  aid  to  be  obtained  from  the 
1  Will.  4.  c.  88.  I  have  some  doubt.  I 
should  think,  that  if  we  were  bound  to 
treat  act  of  the  provisional  assignee  as 
nail,  and  as  requiring  the  assistance  of  the 
sabsequent  act,  there  might  be  ground  for 
hoMmg  it  necessary  to  prove  some  order 
of  the  Court. 

CoLEKiDOBfJ. — Without  reference  to  the  . 
I  Will.  4.  c.  SS,  I  think  this  assignment 
«a*  valid.  But  as  to  that  statute,  which 
recites  doubts  as  to  the  validity  of  emvey- 
anecs  by  the  provisional  assignee,  it  seems 
to  ne  diat  there  was  some  evidence  to  go 
fe»  jury  of  the  assignment  having  been 
made  in  obedience  to  the  order  of  the 
Comt.  We  must  remember  that  the  provi- 
sional assignee  is  an  officer  of  the  court,  that 
it  i^tpemrs  that  the  assignraent  has  been 
made  in  a  particular  manner,  and  that  a 
counterpart  of  it  has  been  filed  in  the  Insol* 
vent  Debtors  Court,  and  a  certified  copy 
thereof  has  been  produced,  which  can  only 
be  made  by  the  platntifTs  assignee  or  hU 
deputy,  and  verified  by  the  seal  of  the  Court, 
which  is  kept  by  the  Court,  and  cannot  be  af- 
ffaud  without  the  autlumty  of  that  Court, 
mod  dierefore  is  not  to  be  presumed  to  have 
been  aflBzed  to  an  Dnanthorised  document. 
In  that  assignmeut  it  is  recited  that  it  is 
made  in  obedience  to  an  order  of  the  Court, 
and  the  Court  has  allowed  a  copy  of  that 
assignment  to  be  sealed  with  their  seal.  It 
Hiast  therefore,  I  think,  be  taken,  that 
tlwre  was  an  order  of  the  Court.    It  is 

(4)  1 B.  It  Ad.  636 ;  1.  e.  9  Lav  J.  Rep.  K.B.  87. 


strengthened  by  the  language  at  tlie  end  of 
the  proviso  to  the  1 9th  seciion,  that  the 
certified  copy  shall  be  evidence  of  the  as- 
signment and  conveyance  without  proof  of 
any  other  proceeding  in  the  said  court. 
We  have  evidence  enough,  1  think,  to  sa- 
tisfy us  that  the  provisional  assignee  did 
only  what  he  was  bound  to  do,  namely,  act 
under  the  order  of  the  Court. 

Rule  disekargHl. 


1888.  1 
Jan  26   1  arkooavb. 

Charter-partj/t  Construefym  qf. 

In  a  charter-party,  which  a  vegsel  wau 
chartered  to  go  to  Whidah,  a  port  on  the 
coast  of  Africa,  where  there  is  no  tanitary 
establishment,  it  was  provided,  that  a  certain 
number  of  running  days  should  be  allowed, 
to  commence  frotn  the  vesteVs  arrival  at  that 
port,  she  bein^  in  all  respects  ready  to  un- 
load, and  having  received  pratique,  which  is 
a  permiMum  to  unload,  m  reference  to  quO' 
rantine,  usually  granted  in  writing  at  ports 
in  the  Mediterranean.  The  declai'ation  al- 
leged, that  the  testel  arrived  at  the  port  of 
Whidah,  on  a  certaM  day,  heing  ready  to 
unload,  and  having  rmhed  pradque,  wAicA 
aliegatim  was  traversed  in  the  plea*  The 
plaintiff  having  proved  that  the  sh^arrieed 
at  the  port,  and  was  in  all  <aher  respects 
ready  to  unload,  and  did  in  fact  unload,  but 
did  not  procure  any  written  document,  there 
being  no  authority  to  give  the  same : — Held, 
that  he  was  entitled  to  recover. 

Assumpsit  for  demurrage  on  a  charter- 
party,  dated  the  S8th  of  May  188S,  by 
which  the  defendant  chartered  a  ship,  call- 
ed the  Gil  Bias,  of  which  the  plaintiff  was 
the  owner,  to  sail  from  the  port  of  London 
to  the  port  of  Whidah,  in  Africa,  and  in 
which  it  was  provided,  "  That  ninety  run- 
ning days  were  to  be  allowed  to  the  de- 
fendant if  the  ship  was  not  sooner  dis- 
patched, for  unloading,  loading  the  ship 
at  Accra,  Whidah,  or  any  other  port  or 
places  on  the  coast  of  Africa ;  to  com- 
mence on  arrival  at  Accra  or  Whidah, 
whichever  might  be  her  first  ordered  port 
of  report,  being  in  all  respects  ready  to 
unload,  and  having  received  pratique,  and 
so  continue  whilst  trading  to  or  at  any 
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other  port  or  placei  on  the  coast  (casual- 
ties excepted),  and  end  on  her  being  finally 
loaded  and  dispatched,  and  ten  days  on 
demurrage  over  and  above  the  said  laying 
days,  at  4/.  4s"  The  declaration  having 
alleged,  that  the  vessel  took  the  cargo  on 
board  and  proceeded  to  Whidah,and  there 
unloaded,  received  a  fresh  cargo,  and  re- 
turned to  London,  averred,  that,  though 
on  .  the  Uth  of  August  1893,  the  vessel 
was  at  Whidah,  in  all  respects  ready  to 
unload  her  outward  cargo,  and  had  then 
and  there  received  pratique^  whereof  the 
defendant  had  notice,  yet  he  did  not  unload 
and  load  the  said  ship  within  the  running 
days  and  the  ten  days  demurrage*  but 
wnu^fully  detained  her.  The  second  plea 
was*  that  uie  said  ship  was  ready  to  unload 
her  outward  cargo,  and  did  not  receive  pra- 
tique until  a  long  time  after  her  arrival  at 
Whidah,  to  vsit,  during  all  the  time  of  the 
detention.    Issue  thereon. 

At  the  trial,  before  Lord  Denman,  O.J. 
at  the  Sittings  in  London,  after  Trinity 
term,  1836,  it  appeared  that  the  vessel 
arrived  at  the  port  of  Whidah  on  the  12Ui 
of  August,  and  was  then  ready  to  discharge. 
The  mate  gave  notice  to  the  defendant's 
agent  immMiately,  and  on  the  14di  the 
letters  were  sent  on  shore.  The  ca^  was 
•  then  unloaded,  a  fresh  cargo  was  put  on 
board,  partly  there  and  partly  at  Benin, 
and  a  delay  of  eleven  days  occurred  over 
and  above  the  stipulated  time.  The  word 
pratique  was  explained  thus :  in  the  porU 
of  the  Mediterranean,  where  there  are  sa- 
nitary establishments,  and  vessels  are  not 
allowed  to  load  their  cargoes  until  they 
have  performed  quarantine,  an  officer 
comes  on  board  from  the  shore,  and  when 
the  requisite  period  has  elapsed,  gives  tfae 
captain  a  document,  authorizing  him  to 
umoad  tfae  cargo ;  this  is  termed  prati^. 
At  Whidah  there  waa  no  sanitary  estabhsh* 
ment  nor  quarantine,  and  no  pratique  was 
received.  His  Lordship  waa  of  opinion, 
that,  as  this  issue  was  iranied,  the  plaintiff 
had  failed  in  his  proof^  and  directed  a 
verdict  for  the  defendant,  giving  the  plain- 
tiff leave  to  move  to  enter  a  verdict  for 
liim,  if  the  Court  should  think  the  direc- 
tion wrong.  The  plaintiff  recovered  a  ver- 
dict on  the  other  issues  in  the  cause. 

Erie,  in  the  ensuing  term,  obtained  a 
rule  MM  accordingly,  against  which — 


The  Attorney  General  and  CkameU  now 
shewed  cause,  and  contended,  that  the 
plaintiff  was  concluded  by  the  terms  of  the 
issue ;  he  had  undertaken  to  prove  that  he 
had  received  pratique,  and  was  not  able  to 
do  so.  If  the  answer  given  at  the  trial 
be  a  sufficient  one,  it  should  have  been 
stated  on  the  pleadings. 

Erie  and  Wightman. — The  real  meaning 
of  the  issue  is,  that  the  vessel  was  ready 
to  unload  her  cargo  on  the  14th  of  August, 
and  it  was  proved  in  substance ;  therefore 
the  judgment  ought  to  be  for  the  plaintiff 
—PUm.  c.  101,  b~Maekalley't  case(l). 
The  receiving  pmtique  is  nothing  more 
than  having  the  liberty  to  unlMd  accord- 
ing to  the  sanitary  law  at  Uie  port  of  un- 
loading (2).  Here,  there  was  no  law  upon 
the  subject  at  Whidah,  and  nothing  re- 
quired previous  to  the  vessel's  unloading, 
ilierefore  when  she  arrived,  as  there  was 
nothing  to  prevent  her  unloading,  she  may 
have  been  fairly  said  to  have  received  pra- 
tique. Indeed,  such  was  the  understandil^ 
of  the  parties,  for  the  vessel  did  begin  to 
unload  on  the  14th,  without  any  document 
being  received  by  die  captain. 

Per  Curiam. — We  are  of  opinion,  that 
auch  must  be  the  meaning  of  the  words 
reeeivwg  jpn^quct  in  a  dwrter-party  of  a 
vessel  going  to  this  part  of  the  world, 
that  the  vessel  shall  be  considered  to  have 
received  pratiqve  as  soon  as  she  is  ready 
to  unload ;  so  that  it  must  be  taken  here, 
that  the  GUBlas  did  receive  it  on  the  14th 
of  August,  the  time  she  began  to  unload. 

Mule  abtoUae. 


18S8.  1 

Jan  SI     i  ttVEXK  8.  BIHBT  PEPPSa. 

Quo  Warranto— — Corporation. 

In  a  mmicipal  corporatio»t  which  was 
alto  a  parUanuntarif  borough^  where  tt  did 
not  apj^r  that  there  were  any  lamdt  or  pro- 
perty in  which  the  freemem  were  interetted, 

(I)  9  Co.  67. 

(>)  InU«TltB,'R»p«rtejrailaI>roitQimniiluw,' 
No.  vii.  a  Isw  of  FnoM  ofth*  7ifa  of  Aogost  tSfft, 
)■  Mt  forth,  of  which  Art.l.]«  ufollowa: — "htm 
proventDMB  par  mer  ne  wnt  admiMa  a  libn  pratiqus 
qu'tpri*  quo  lovr  ^tst  unitaira  a  6t6  neoann  pw 
!«■  autoritCs  oa  agoas  proposes  1  cct  tffrl," 
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lAc  Qmrt  refuted  to  grant  a  quo  warranto 
in^rmation  against  a  freeman  who  had  Aem 
mtktparkanuntary  register,  andhadvoted 
oC  Ike  last  electioH  of  members  of  parlia- 
ment, but  whose  name  had  fteen  expunged  by 
the  remsing  barristers  at  f  Aetr  last  court. 

Whether  the  limitation  of  time  in  the 
1  Fiet,  c.  78.  «.  28.  exfeiub  to  freemen — 
queer  e. 

A  rule  fitfi  for  a  quo  warranto  had  been 
obtained  last  ternif  calling  on  the  defen- 
dant to  shew  cause  why  he  exercised  the 
office  of  a  freeman  and  burgess  of  the 
borough  of  Maldon ;  against  which,  cause 
was  shewn  by — 

Thengeraa&  C.  R.  Twrner,  on  a  former 
in  this  term.  They  took  two  prelimi- 
mtj  objecticKU  to  the  rule — fint,  that  it 
waa  too  lata ;  ai»d  sccoDdly,  that  the  defen- 
dant was  not  nerciaing  any  office  for 
iriiich  a  ffno  warranto  would  lie.  It  appear- 
ed, that  he  was  admitted  to  his  freedom  on 
the  £4th  of  February  183S,  but  was  not  on 
the  burgess  roll  of  the  borough,  which  is  a 
mnaicifttl  corporation.  His  name  was  in- 
serted in  the  liat  of  electors  for  members 
of  parliament  for  that  borough  in  1836, 
and  was  objected  to;  but  the  revising  bar- 
rutcr  retained  his  name,  and  at  the  last 
dection  he  voted.  He  was  objected  to 
^in  last  year,  and  the  rerisinff  barrister 
then  expunged  his  name.  It  aid  not  ap- 
pear that  there  were  any  freemen's  rights 
in  the  borough  of  Maldon  in  which  die 
defendant  claimed  any  interest.  -Under 
dwse  drcanuunees,  it  was  contended, 
,  that,  by  the  provision  of  the  1  Vict.  c.  78. 
s.  29,  the  application  ought  to  have  been 
made  within  twelve  calendar  months  afVer 
his  admission  to  the  freedom.  The  word 
there  used,  namely,  burgett,  is  general, 
and  is  not  to  be  confined  in  its  signification 
to-the  bui^esses  under  the  new  corpora- 
tion. Certainly  the  Si  Geo.  S.  c.  58. 
would  afford  a  limitation  to  the  present 
defendant,  but  the  legislature  may  have 
thought  it  proper  to  give  an  extended 
relief  to  persons  in  his  situation.  It  seems, 
indeed,  of.  little  avail  to  grant  a  year's 
limitation  to  one  of  the  new  burgesses, 
who  w  imly  on  the  burgess  roll  for  a  year. 

[CoLBElDex,  J.-.-That  remark. is  appli- 
cable also  to  the  mayor,  who  is  expressly 
mentioned.] 


But,  secondly,  the  defendant  is  not 
really  exercising  any  office.  He  has  ceas- 
ed, since  the  S  &  6  Will.  4.  e.  76,  to  be  a 
member  of  the  corporation ;  and  though, 
by  the  2  Wilt  4.  c.  45,  and  the  8rd  section 
of  the  former  act,  the  right  of  voting  at 
elections  for  members  of  parliament  has 
been  preserved,  that  right  can  only  be  en- 
joyed by  persons  on  the  register  of  voters, 
and  the  defendant's  name  has  been  ex- 
punged from  the  list:  so  diat  there  is 
really  no  power  lefl  to  him.  It  is  true, 
that  in  the  case  of  the  Borough  of  Horsham 
(1),  an  information  was  granted  against  a 
person  who  claimed  to  have  a  right  of 
voting  in  respect  of  a  burgage  tenement, 
but  die  party  was  in  actual  possession  of 
the  tenement ;  and  in  The  King  v.  Wlat' 
well  (2)  it  was  decided,  that  a  mere  claim 
is  not  enough— there  roust  be  an  actual 
user  to  render  the  party  liable  to  this  in- 
formation. In  The  King  v.  Saunders  (8), 
where  there  really  was  no  office,  the  Court 
refused  a  rule  for  an  information,'  though 
the  party  claimed  to  exercise  it.  As  to 
any  supposition  that  the  defendant  might 
hereafter  claim  to  vote  at  an  election,  the 
Court  will  not  grant  an  information  on  such 
a  mere  speculation.    The  King  v.  Ogden 

(4)  was  referred  to. 

The  Attorney  General  and  ChanneU,  in 
support  of  the  rule. — First,  there  is  a 
sufficient  exercise  of  the  office  of  freeman 
to  warrant  the  Court  in  granting  the  jwo 
warranUi.  The  defenduit  has  been  admit- 
ted a  fireeman,  and  has  been  sworn  in  as 
such.  He  has  voted  at  an  election,  and 
though  now  off  the  register,  he  may  tender 
his  vote  at  the  poll,  and  the  House  of 
Commons  may  inquire  into  die  validity  of 
his  vote. 

[Coleridge,  J. — Is  the  office  of  a  mere 
freeman  a  franchise  of  the  Crown?] 

If  the  party  claims  to  vote  in  respect  of 
it.  He  might,  indeed,  have  been  ques- 
tioned at  the  very  time  when  he  was  ad- 
mitted and  sworn  in — The  King  v.  Tate 

(5)  ;  and  unless  this  rule  be  granted,  a 
party  who  is  disqualified  may  keep  off  the 
register  for  six  years,  during  which  time 

(1)  3  Term  Rep.  599,  n. 
(?)  5  Term  Rep. 
(S)  SEait,  119. 

(4)  10  B.  &  C.  930. 

(5)  4  Eut,  SSr. 
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his  title  may  be  impeached  by  the  Si 
Geo,  3.  c.  68,  and  on  the  seventh  year, 
when  it  has  become  unimpeachable,  may 
claim  to  be  put  on  the  reeiateT  as  a  \egii 
voter.  In  The  King  v.  frhitmell,  the  de- 
fendant had-  not  £>ne  anythiog  besides 
making  a  chum ;  but  here,  the  ^fendant 
has  Mtoallyvoted.  It  is  tYiWi  that  mce 
the  5  ^  6  Will.  4.  c.  76,  the  ftvemen  are 
not  to  constitute  members  of  Uie  oorpo- 
ratioDt  but  a  freeman's  list  is  to  be  pre- 
pared by  the  town  clerk ;  and  it  is  pror 
vided  by  section  S,  that  the  title  of  any 
burgesses  or  freemen  of  any  borough  may 
be  brought  in  question,  impeached*  and 
set  aside^  in  like  manner  av^  that  act  had 
not  passed.  Then,  seccmdly,  die  1  Vict, 
c.  78.  a.  ZS,  does  not  apply  to  freemeO) 
but  is  confined  to  the  burgesses  (seated 
under  the  5  &  6  Will.  4.  c.  76.  They  have 
been  already  provided  for  by  the  Si 
Geo.  3.  c.  58 ;  and  the  new  lii»iuitio« 
clause  is  evidently  directed  to  the  buraesw 
andoflScera  created  by  the  Mnnidpu  Cor- 
poiption  .Act  The  word  uied  is  imgm, 
and  the  freemen  are  not  bow  for«esM. 

CW.  «Ar.  mtk, 

LoKQ  Dehkah,  C.J. — There  was  a  case 
argued  this  term,  The  Qaten  v.  Pefiper,  a 
warranto  against  this  person  to  mquire 
by  what  right  be  holds  the  office  of  free- 
man  of  Maldon.  It  appears  on  the  affi- 
davits, that  Pepper  is  on  the  freemen's 
roll,  but  not  on  the  burgess  nril ;  and  that 
his  vote  was  expunged  from  the  parlia- 
mentary roister,  on  an  objection  taJien  at 
the  last  revision.  He  was  admitted  in  the 
year  188S ;  and  it  was  olnected,  flrat*  that 
this  cue  f«U  within  the  1  Viet.  c.  78,  i.  28. 
It  is  unnecessary  for  us  to  intimate  any 
opmion  on  that  pointi  because  another  ob- 
jection waa  made  on  which  we  tbink  the 
rule  ought  to  be  discharged. 

It  is  a  well-established  rule  in  corpora- 
tion law,  that  a  qtio  narranto  wiU  not  lie, 
unless  against  a  party  in  possession  or 
user  of  such  a  franchise  or  office  as  may 
|»operly  be  the  subject  of  a  9110  warranU 
—The  King  v.  Whitmell.  The  defendant 
here,  it  was  admitted,  was  in  possession 
of  no  such  franchise;  he  is  a  freeman,  it 
is  true,  but  his  present  rights  as  such  are 
limited,  by  the  conjoint  operation  of  tlie 
Parliamentary  and  the  Municipal  Reform 


Act,  to  the  sharing  in  any  common  lands 
or  joint  stock,  if  any,  of  die  borough. 

Supposing  it  to  be  settled  that  a  rule 
might  properly  be  made  absolute  against 
him  on  this  ground,  here,  the  affidavits  do 
not  disclose,  and  we  will  not  presume,  that 
there  are  any  common  lands  or  joint  stock. 

It  was  contended,  however*  that  he  had 
claimed  to  exercise  the  elective  franchise ; 
and,  althou^  expunged,  his  name  and 
vote  might  be  trained  on  petition  by  an 
election  committee,  or,  in  the  ensuing 
year,  the  revising  barrister  might  place  his 
name  on  the  list.  It  may  he  conceded  on 
either  suppositim,  that  he  would  be  put 
in  possession  of  such  a  franchise  as  a  qm 
warranto  would  lie  for  usurping ;  but  we 
have  found  no  authority  which  decides 
that  an  unsuccessful  claim,  sad  the  possi- 
bility of  s  renewed  claim,  with  access,  t« 
a  franchise  and  office^  are  equivalent  to 
that  actual  usurped  possBssioa  whid  aa 
information  in  a  wanxnlo  su^oses ; 
•nd  we  may  add*  that  there  is  no  reason 
to  presume  any  one  of  ths  facts,  on  (he 
supposition  of  whidi  the  a^nment  is 
founded— all  the  legal  presumption  is  the 
Other  way ;  we  ot^hl  rather  to  suppose 
the  decision  the  revising  barrister  to  be 
right,  and  thai  it  will  be  acquiesced  in. 

It  was  ui^ed  OB  us,  that  unless  we 
granted  this  rule,  six  years  from  the  date 
of  the  admission  would  expire  before  an- 
other  opportunity  could  occur  of  raising 
the  question,  and  so  the  obieetion  would 
be  covered.  Whether,  under  the  circum- 
stanoes,  such  would  be  the  case,  we  do 
not  stop  t6  inqoin ;  Sou  adnaitii^  it  to 
be  so,  that  ought  not  to  inflnenoe  our  de- 
cision <m  the  present  ocouion.  The  same 
fcrgument  was  used  in  The  King  v.  Whil- 
nmtt  and  with  the  ssme  snooess.  The  rule 
will  therefM«  be 


April  «./  HaADr.SALDSST.- 

Statute  of  Frauds — Pleading. 

A  pronme  to  accept  mUttef  tmchangt  at 
three  month*,/or  a gioen  ameaat,  tMeaggre- 
gmte  of  a  previoMf  w6<  and  <Ar  prtoe  m  eer* 
toin  gtMod^  and  cAaMett  e^rced  to  6r  my  Af 

'Decidsd  io  Eut«r  term,  1837. 
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ind  toldt  M  imealid,  tmlccf  there  be  a  note  in 
writing,  uccordimg  to  the  89  Car,  S.  e.  3. «.  4. 

TAcdte/WraticM  mu  framed  upon  the  whole 
etntract,  alleging  both  parts  of  the  cottsidera' 
lion,  and  the  defendant  pleaded  the  invalidity 
of  the  contract  to  the  whole  cause  of  action  : 
—ffeldf  on  genertU  demarrer,  that  he  was 
envied  to  judgment. 

Assumpsit.  The  declaration  alleged, 
that  the  defendant  wasindebted  to  the  plain- 
tiff in  the  sura  of  70SL  4s.  6d.,  far  the  price 
sad  value  of  certain  goods,  sold  to  the  de- 
fendant, which  sum  being  due  and  payable 
in  consideration  of  the  premises*  and  also 
thst  the  pfauntifT  weald  sell  aind  deliver  to 
the  defendant  divers,  to  wit,  ten  sheets  of 
wool,  at  tSL  per  pack,  amoaoting  to  £91 1. 
Sa.  1  Id. ;  and  also  in  consideration  that  the 
|daittti(r  would  give  time  to>Che  defendant 
for  payment  of  the  sum  of  money  so  due 
from  him,  until  the  Mth  of  October  1834, 
the  defendant  undertook  and  prmnised  to 
pay  for  the  said  goods,  and  the  sum  of 
money  so  due  and  owing  as  aforesaid,  by 
accepting  a  bill,  to  be  drawn  by  the  i^ain- 
riff  at  three  months.  Avaments  of  per- 
fbrmanoe  by  the  plaintiff,  by  the  sale  and 
ddivery  of  the  wool,  and  giving  time  for 
payment,  and  that  the  plaintiff  drew  a  bill 
riff  1,237/.  lits.  Sd.y  the  a^r^te  amomit 
so  doe  as  aforesaid,  upon  the  defendant, 
focacb,  that  the  defendant  refiuedto  accept 
die  luU,  or  to  pay  die  whole  or  aay  part  of 
thitt  amoant. 

Plea* — First,  as  to  the  supposed  cause 
of  action  in  the  said  count  mentioned,  that 
the  agreement  or  c<»tr8ct  for  the  sale 
and  delivery  of  the  said  wool,  was  a  sale 
of  goods  for  a  price  exceeding  10/.,  and 
that  the  defendant  did  not  accept  any  part 
of  the  said  goods  so  sold,  and  actuaUy  re- 
eeive  die  aamo}  nor  did  he  give  anyuiing 
by  way  of  ewnest  to  bind  the  bargain,  or 
in  |Mrt  paymmt;  nor  is  there  any  note  or 
memoruidiim  in  writii^  signed  by  the  de- 
fendant or  hia  agent.  Verifiostira.  Se- 
cond, that  the  p&intiff  sold  the  ten  sbcats 
of  wool  under  a  warranty  that  they  wera 
of  the  best  Snfiblk  growth  and  psric  fed, 
which  warranty  was  false;  and  the  wocd 
not  beil^;  «f  that  qualipf,  was  of  no  use  or 
valoe  to  the  defendant;  and,  therefore, 
within  a  reascm^le  time,  that  is  within  two 
daya  after  die  delivery  thareol^  and  as  soo^ 


as  he  had  discovered  that  die  wool  was  not 
of  the  best  Suffolk  growth  and  park  fed, 
he  returned  it.  Verification. 

To  both  diese  pleas  the  plaintiflT  de- 
murred generally,  and  the  defendant  join- 
ed in  demurrer.  In  last  term,  the  ease  was 
argued  by — 

KeUy,  in  support  of  the  demurrer.— 
Both  pleas  are  bad  ; — first,  it  is  said,  tbac 
as  there  was  a  sale  of  goods,  there  ouglit 
to  have  been  a  note  in  writing;  but  this  ia. 
not  a  contract  for  the  sale  of  goods  simply, 
but  fcHT  something  in  addition  to  the  sale 
of  the  goods;  and  the  question  ii^  whether 
sneh  a  contract  is  within  the  Statute  of 
Frauds.  There  is  no  aothority  upon  the 
subject  precisely  in  point;  but  it  is  sub- 
mitted, that  there  are  many  cases  of  a 
similar  nature,  in  which  the  statute  would 
not  be  applicable.  Suppose  a  contract  to 
build  a  house,  and  an  agreement  to  pur- 
chase the  bell-ropes,  or  other  trifling  fix- 
tures, it  never  could  be  contended,  that 
such  a  contract  must  fall  within  this  pro- 
vision. Now,  the  sale  of  the  wool  was  only 
part  of  the  consideration;  there  was  another 
substantial  part— namely,  the  giving  of  time 
for  the  payment  of  the  former  debt.  These 
two  formed  joindy  the  consideration  for 
the  defendant's  promise  to  aoemt  the  bill ; 
and,  accordingly,  the  plamdflr  complains 
of  the  non-payment,  not  onty  of  the  whole 
debt,  but  of  any  part  of  it.  The  past  debt 
ought  to  have  been  paid,  even  though  die 
contract  for  the  sale  of  the  goods  be  inu 
valid.  But  the  defendant  has  not  framed 
his  plea  to  meet  this ;  he  has  pleaded  only 
to  a  part  of  the  breach — namely,  to  the 
sale  of  the  goods,  and  not  to  the  whole 
cause  of  action  stated  in  the  dedaration. 
Therefore,  if  the  Court  see  from  the  record, 
that  the  plaintiff  is  entitled  to  judgment, 
they  will  award  it  to  him — Chamtey  v. 
mnetaniey  (1 ),  and  Le  Bret  v.  Papitloafjt)* 
The  second  plea  is  no  answer  to  tins  action  f 
the  breach  of  warranty  may  form  the  sub- 
ject of  a  distinct  action.  The  folfilment 
of  the  warranty  is  not  a  oon^tfon  prece- 
dent ;  neither  does  the  breach  of  warranty 
defeat  the  whole  of  the  contract;  it  only 
affects  a  part  of  the  consideration,— 
namely,  the  sale  of  the  wool. 

n)  A  E<iit.  t66. 
(«)  4  Eait,  Wt. 
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W.  H.  Watson,  contrd. — As  to  the  point 
made  by  the  plaintiff,  that  the  judgment 
may  be  given  for  him  as  to  a  part,  it  ts  to 
be  observed,  that  it  does  not  appear  on  the 
record,  that  the  three  months'  time  had 
elapsed  when  the  action  was  commenced ; 
neither  is  the  action  brought,  in  fact,  tat 
the  7002.  And  if  the  plaintiff  count  for 
too  much,  or  if  he  declare  on  a  promise 
not  divisible,  he  cannot  claim  to  have  a 
judgment  for  a  part.  Then,  the  first  plea 
is  a  good  one.  There  is  no  ground  for 
distinguishing  between  a  contract  for  the 
sale  of  goods  simply,  and  one  where  some 
act  is  to  be  done  m  addition  to  the  sale  of 
goods.  Lord  Lexington  v.  Clarke  (S), 
ChaUr  V.  Beckei  (4).  Thomas  v.  mUiam* 
(•'>),  and  Lea  t.  Barber  (6),  are  all  eases 
where  the  contracts,  containing  two  parts* 
were  held  to  be  wholly  void,  becaiue  one 
part  required  a  note  in  writii^.  In  Woed 
V.  Benson  (7),  indeed,  the  distinction  is 
pointed  out  between  cases  where  the  de- 
claration is  framed  on  the  whole  contract, 
and  where  on  a  part  only.  In  the  former 
case,  the  whole  contract  must  be  valid,  and 
within  the  statute;  in  the  latter  case,  it  is 
not  necessary.  Here,  whole  contract 
was  set  out  in  the  declaration ;  indeed, 
it  would  not  be  good  unless  it  were  set  out 
— Clark  V.  Grajf  (8),  and  Cross  v.  Bartlett 
(9).  It  was  an  important  part  of  the  con- 
sideration for  the  defendant's  promise,  that 
the  wool  was  good.  Then,  the  second  plea 
discloses  a  good  defence ;  it  avers,  that  the 
plaintiff  warranted  the  wool  to  be  of  a  par- 
ticular description ;  and  alleges,  that  that 
wammty  was  broken,  and  that  Uie  defen- 
dant returned  it.  Can  the  purchaser  annul 
the  contract  when  the  bulk  does  not  answer 
the  warranty?  According  to  the  distinc- 
tion pointed  out  in  Street  v.  Blay  (10),  he 
can.  Then,  the  defendant  has  done  what 
he  was  justified  in  doing,  and  has  a  good 
answer  to  the  action. 

(3)  <  VeoL  its. 

(4)  7  T«nn  R«p.  201. 

(5)  10B.&C.664;  s.e.SLaw J.Rep.K.0.914. 

(6)  i  AotU  4«5,  n. 

(7)  I  Cr.  &  Jar.  91;  a.  e.  1  Law  J.  R«p.  (n.s.) 
ExCb.  18. 

(8)  6  Eut,  564. 

(9)  3  Mo.  &  P.  537;  8  Law  J.  Rep.  CP. 
«. 

(10)  SB.&  AJ.456. 


Kelfyt  in  reply,  contended,  that  the  con- 
tract was  divisible. 

Cm*,  adv.  vult* 

The  judgment  of  the  Court  was  after-' 
wards  delivered  by— 

LoED  Dbkman,  C.J.— The  point  stated 
and  argued  was,  that  the  special  pleas 
afforded  no  answer  to  the  whole  declara- 
tion, but  only  to  that  part  which  proceeded 
on  the  second  sale.  We  are  clearly  of  opi- 
nion, that  each  of  these  is  in  itself  good, 
and  afi'brds  a  complete  answer  to  the  plain- 
tifPs  cause  of  action,  by  the  failure  of  a 
part  of  the  consideration  for  the  promise 
laid — Chater  v.  Becket  and  Thomas  v.  Wil- 
liams.  The  demurrer  is  founded  on  the 
principle,  that  however  irregular  the  mode 
of  pl^ii^  may  be,  the  Court  will  look  to 
the  whole  record,  and  give  judgment  ac- 
cording to  the  truth  as  there  disclosed — 
Le  Bret  v.  Pofnllon  and  Ckarnleg  v.  Wim^ 
Stanley :  and  ap|ilying  that  principle  to  this 
case,  the  plaintiif  contends,  that  a  good 
cause  of  action  is  sufficiently  stated  in  his 
declaration,  and  not  affected  by  the  plea ; 
for  though  the  promise  to  pay  by  accept- 
ing a  bill  cannot  be  enforced,  because  the 
consideration  for  it  is  partially  bad  in  law, 
a  good  consideration,  and  a  good  cause  of 
action,  to  the  amount  of  70Si.,  the  price  of 
the  wool  previously  sold,  clearly  existed 
when  the  promise  was  made,  the  declara- 
tion shewing  that  the  whole  debt  still  re- 
mained unpaid,  for  the  defendant  would 
not  accept  the  bill  for  the  entire  sum,  or 
any  part  of  it,  nor  pay  for  the  same.  But  in 
this  action  of  assumpsit,  we  apprebrad  that 
the  defendant  can  only  be  made  chargeable 
for  a  breach  of  the  promise  laid,  and  that 
promise  is  not  to  pay  for  these,  or  any 
other  goods,  but  to  fulfil  a  specific  arrange- 
ment between  the  parties,  that  is,  to  pay, 
by  accepting  a  hill  in  respect  of  this  lia- 
bility, and  a  new  one  then  in  contemplation. 
On  this  point,  we  are  of  opinion,  that  the 
two  cases  last  mentioned  cannot  assist  the 
plaintiff,  as  they  go  no  further  than  to  call 
upon  the  Court  to  give  such  judgment  as 
the  law  requires  upon  the  whole  record, 
with  respect  to  the  cause  of  action  there 
stated.  The  Court  cannot  pick  out  of 
various  parts  the  record  a  different  cause 
of  action  from  that  for  which  the  plaintiff 
proceeds ;  and,  indeed,  if  it  could,  me  pre- 
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■cnt  record  woold  be  imperfect,  bang  in 
•BsnqiHt,  bnt  coBtaining  no  promise  to 
paj  for  the  goods,  which  are  stated  to  have 
bear  delivered,  and  to  be  still  unpaid  for. 
No  decision  has  hitherto  approached  such 
acoadusion;  nor  can  we  permit  a  plaintiff 
to  rerover  in'  a  ibrm  of  action,  the  very 
fenndatioin  tif  which  is  wanting.  Jadgment 
BBoat^  therefore^  be  fbr  the  defendant  on 
tlaa  dnoBimeA 

•  Jmi^mentfor  the  de/e«Ani«(I]). 


1837.    1  not  d.  wiNDia  and  win  e. 
Xone  ^  }  '  EOBiaT  lawbs  and  oTHias. 

Copifhold — AdmiUance — Devuct  Cmt- 
struclion  of. 

A  tettaior  devised  to  J.  S.  alt  hit  copy- 
hold in  the  parish  of  K,  and  lilcewise  all 
mmaet  lent  o«t  upon  TMrtgagty  hondti,  or 
notes  cf  hand: — Held,  that  an  estate  for 
life  onkf  pasted. 

Upon  a  decisv  of  a  eopyhold  to  S,  C.  for 
Me,  the  mgt  admitted  to  hold  aeeordin^  to 
me  wUL  The  reversion  mu  not  thouedt 
bid  the  heip49t'lam  ^  the'  devitor  never  hav- 
nv  been  admitted  nar  snrrendeml  fo  f Ae  «w 
ef  hie  wUlt<  devised  hie  rewrtion  to  S.  C, 
andiBed  previoneto  her  admittance  t^^Held, 
jtraty  that  his  reversion  in  tke  oopyhMpatted 
U>hxsdeviKo. 

Second,  that  the  admittance  of  fAe  devisee 
for  &fe  operated  at  an  admittance  of  the  re-' 
vertioner. 

TMrdt  that  upon  the  devise  of  the  rever^ 
sfoa  to  S,  C,  her  Hft  estate  became  merged  in 
the  nmrfMH,  the  admittance  to  the  estate  for 
UJe  became  spent,  and  a  «ecD>u(  admittance 
became  reqmeitei  eonte^pieitily  thedensee  qf 
J.  C,  mho  iUed  mithoat  any  fmUm  otfnA- 
toMv,  had  no  legal-  6tU  to  the  rerernoii,  but 
the  ettate  ve^ed  m  her  cv^Umary  A<ir«,  and 
thnr  title  wat  not  tweeted  by  the  fact  ef  their 
having  been  adnutled  at  deviteet. 

This  was  an  action  of  ejectment,  tried 
before  Lord  Denman,  C.J.,  at  the  Spring 
Awizes  for  the  county  of  Snrrey,  1835. 
It  was  brought  to  recover  one  ondivided 
third  part  of  certain  copyhold  premises, 
iitnate  at  Kingaton  Bottom,  and  held  of 

(11)  S«a  MMhalin  «l  Wsnaee,  t  Ner.  k  P. 
*t4i         Lnw  f.  lUf.  (a.!.)  K.B.  fit?. 
NKvSeili»,VII.— Q.B. 


the  manor  of  Ham,  in  the  county  of  Surrey. 
The  declaration  contained  two  demises, 
one  on  the  24th  of  November  1835,  the 
other  on  the  31st  of  December  1834.  A 
verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  the  fol- 
lowing 

CASE. 

Mary  Winder  (the  lessor  of  the  plaintiff) 
is  one  of  three  sisters  of  Philip  Cawstonl 
the  elder,  and  one  of  the  aunts  and  co- 
heiresses of  Philip  Cawston  the  younger, 
and  elanna  the  property  in  qnartion  aa 
such  co-heiress  by  descent.  The  descents 
of  the  nmnor  are  to  the  youngest  son  and 
bib  heirs;  and  in  default  of  his  son  to  the 
youngest  daughter  and  her  heirs,  and  if 
she  die  without  issue,  then  to  the  next-of- 
kin. 

On  the  18th  of  November  1804,  the 
Earl  Dysart^  the  lord  of  the  said  manor* 
of  Ham,  granted  to  Philip  Cawston  the 
elder,  two  pieces  of  the  waste  part  of  the 
manor,  to  hold  to  him  and  his  heirs,  at  the 
will  of  the  lord,  according  to  the  custom 
of  the'  manor,  at  the  yearly  rent  of  10«. 
PhlHp  Cawston  i^aa  thereupon  admitted 
to'  dtese  c6pyholds ;  and,  on  ^e  5th  of 
December  followti^.  surrendered  them' to 
the  use  of  hia  will.  He  had  made  his 
will  on  die  39th  of  S^tember  1791,  and 
aflerWards  made  two  codicils ;  the  first 
of  these,  dated  the  26th  of  October  1799. 
related  only  to  personalty.  By  the  will, 
which  was  set  out  in  the  ease,  he  be- 
queathed to  Sarah  his  wife,  his  freehold  in 
Hertfordshire  and  estate  in  Petty  France, 
Westminster,  all  his  right  and  title  to  the 
Robinhood  premises  in  Kingston  Bottom,' 
in  the  parish  of  Ham  (county  of  Surrey), 
and  all  hia  homehold  furniture,  Stc,  toge- 
ther with  hia  clothes  and  book  debts,  and' 
his  piatB  and  stock  in  trade,  by  her  freely 
to  be  possessed  and  enjoyed  during  her 
life,  and  at  her  demise  hia  children  to  havo 
equal  shares.  If  his  loving  children  die 
before  their  mother,  Sarah  Cawston,  she 
was  at  her  free  will  to  give  and  bequeath 
the  aforesaid  property  to  whom  she  might 
please.  The  second  codicil  was  as  follows ; 
'*  I  likewise  give,  devise,  and  bequeath  to 
Sarah  Cawston,  my  dearly  beloved  wife, 
all  my  copyhold  in  the  hamlet  of  Ham,  in 
the  pariah  of  Kington,  in  the  county  of 
Smrey ;  and  Hfcewiae  idl  monies  lent  out 
o 
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ii|)on  mortgage,  bonds,  er  notes  of  hand. 
P.  Cawston.  tliisi  day,  the  SUth  of  Sep- 
tember 18So."  He  had  only  two  children* 
viz.  Philip  Cawston  and  Sandi  Cawston. 
The  latter  died  an  infant,  before  her  faUier. 
In  the  year  1811  the  testator  died,  leaving 
his  widow  and  his  son  Philip  Cawston 
surviving ;  and  his  will  and  codicils  were 
proved  by  his  widow  and  executrix  in  the 
Prerogative  Court  of  Canterbury*  on  the' 
14-th  of  June  Ull. 

On  the  15th  of  June  1S12,  at  a  court 
held  for  the  manor,  the  homage  presented 
the  death  of  Philip  Cawston,  and  at  the 
same  court,  Sarah  Cawston,  by  Philip 
Cawston,  her  son,  came  and  brought  into 
court  the  probate  of  Philip  Cawston's  will, 
and  was  admitted  to  hold  the  lands  ac- 
cording to  the  will  of  the  said  Philip  Caw- 
ston, her  late  husband,  deceased,  at  the  will 
of  the  lord,  according  to  the  custom.  She 
never  surrendered  the  said  premises  to  the 
use  of  her  will.  Philip  Cawston,  the  son, 
was  never  admitted  as  tenant  in  reversion 
or  otherwise  to  the  said  copyhold  premises, 
nor  were  they  surrendered  to  the  use  of 
his  will,  which  is  dated  the  18th  of  March 
1811,  by  which  he  bequeathed  and  gave 
vnto  hia  said  mother  and  executrix,  **  all 
and  singular  my  whole  and  sole  property 
I  may  die  possessed  of,  or  having  right  or 
title  to  in  money,  goods,  clothes,  leasehold, 
copyhold,  or  freehold,  bank  stock,  annuities, 
mortgages,  bonds,  notes,  or  any  hereditary 
property,  I  may  either  die  possessed  ot,  or 
have  any  legal  claim  or  expectation  to  the 
same." 

He  died  in  1819  unmarried.  By  the 
custom  of  the  manor,  afler  the  death  of 
any  tenant,  his  heir  cannot  give,  set,  or 
lay  to  mortgage  any  copyhold  land  before 
he  be  admitted,  and  hath  paid  his  fine 
according  to  the  custom  of  the  lordship. 
Sarah  Cawston  was  not  admitted  under  the 
will  of  her  son,  nor  did  she  prove  his  will. 
She  died  on  the  25th  of  October  I8it5; 
and  pn  the  15th  of  February  1836,  letters 
of  administration,  with  the  will  annexed 
of  Philip  Cawston  the  younger,  were 
granted  to  her  executors,  Samuel  Baxter 
and  George  Sraallbones. 
,  On  the  25th  of  July  18^4,  Sarah  Caw- 
ston made  her  will,  whereby  she  devised 
all  her  estates  freehold  and  copyhold  to 
lMin«el  Holden,  Daniel  Cork,  and  Samud 


Baxter  (the  two  last  of  whom  were  the 
nephews  and  heira-at-law  of  Philip  Cawattm 
the  elder),  who,  at  a  court  of  the  manor,  held 
on  the  IBthof  July  18£6,  produced  the  let- 
ters of  administration,  with  the  will  annex- 
ed of  Philip  Cawston  the  son,  and  paid  to 
the  lady  of  the  manor  their  5ne,  upon  the 
neglected  admission  of  Philip  Cawston  the 
son,  and  were  severally  admitted  to  an  un- 
divided third  of  the  copyholds  inquestitm. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  was  en- 
titled to  recover. 

In  Michaelmas  term,  1836,  the  case  waa 
argued  by — 

Mantel,  for  the  lessors  of  the  plaintiff, 
who  contended,  that  the  widow  only  took 
a  life  estate,  and  that,  her  son  never  having 
been  admitted,  no  interest  passed  to  her 
under  his  will.  Her  admission  only  ope- 
rated for  her  own  life  estate,  and  could  not 
be  available  as  an  admission  of  the  re- 
mainder-man. As  she  could  not  devise  the 
property,  it  descended  upon  the  heir  of  P. 
Cawston  the  elder,  who  was  the  lessor  of 
the  plaintiff. 

Hodgson^  contri.  — I'he  defendants  claim 
under  Mrs.  Cawston's  will,  and  she  had 
the  fee  in  this  estate  at  the  time  ahe  made 
her  devise.  First,  she  took  an  estate  in 
fee  from  her  husband ;  secondly,  if  not, 
she  acquired  it  fVom  her  aon.  The  firat 
proposition  depends  upon  the  conatruction 
of  uie  second  co^cil.  All  the  cases  on  this 
point  have  been  so  lately  before  the  Court, 
that  it  will  not  be  necessary  to  recapitulate 
them,  but  the  principle  is,  that  wherever 
the  words  of  the  will  import  an  intention 
on  the  part  of  the  devisor  to  give  his  entire 
estate,  it  shall  pass,  though  there  be  not 
express  words  of  inheritance.  That  in- 
tention may  be  gathered  from  the  present 
devise  and  codicil.  The  will  of  Philip 
Cawston  the  elder,  indeed,  was  made  be- 
fore the  surrender  to  the  use  of  his  will ; 
the  first  codicil  relates  to  the  personalty 
exduaively,  but  the  second  codicil  contains 
the  devise  of  all  the  testator's  cojwAoU  to 
his  wife,  together  with  all  money  lent  out 
on  mortgage  b<md8.  If  the  maxim,  nof- 
ct^ur  a  iocio  be  applied,  this  expression 
will  afford  a  strong  argument  in  favour  of 
the  construction  contended  for,  because  it 
is  clear  that  the  mere  interest  of  that  money 
is  not  given,  but  the  whole  amount  sepured 
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diereby.  Doe  Simpion(l)  sheita  that 
«uch  an  ai^nment  may  be  used.  It  is, 
however,  necessary  to  determine  what  is 
meant  by  the  word  "  copyhold."  If  it  be 
.used  as  an  adjecUve,  the  Court  ninst  sup- 
T^y  either  the  word  land  or  ettaie;  and 
either  would  carry  the  fee.  If  it  be  used 
as  a  substantive,  what  can  it  signify,  ex- 
cept all  that  the  devisor  held  by  copy  of 
oonrt  roll,  and  that  was  an  estate  in  fee  ? 
Id  the  will,  indeed,  the  testator  used  the 
word /reehoid  alone,  with  reference  to  the 
property  in  Hertfordshire,  and  applied  the 
wmtl  estele  to  that  in  Petty  France ;  md 
it  seems  that  he  coosidered  that  both  of 
■those  terms  would  have  carried  the  whole 
iiw,  because  he  expressly  limited  it  to  an 
estate  for  life,  which  limitation  is  omitted 
in  the  codicil.  It  seems  singular,  that  after 
•making  such  a  provision  for  his  children 
in  his  will,  he  should  totally  have  omitted 
it  in  bis  codicil  if  he  did  not  intend  that 
his  widow  should  take  the  whole  estate. 
But  secondly,  assuming  that  an  estate  for 
life  only  passed  to  Mrs.  Cawston,  the  re- 
mainder must  have  descended  upon  her 
■00,  who  was  the  heir-at-law,  and  he  de- 
vised his  interest  to  his  modier.  It  will 
not  be  denied,  after  the  cases  of  Bight  v. 
Btmk»{t)  and  King  v.  Turner  (S),  that  an 
heir  may  devise  copyhcdd  estates  descended 
upon  him  before  admittance.  But,  in  the 
present  case,  the  heir  was  admitted  both 
in  law  and  in  fact.  After  the  death  of  the 
devisor,  his  widow  was  admitted  in  1813 
to  hold  the  lands  according  to  the  will  of 
ber  hnsband.  Assuming  diat  she  was  only 
admitted  in  respect  of  her  life  estate,  still 
tbe  admission  of  the  tenant  for  life  enures 
for  the  benefit  of  the  estate  in  remainder — 
Co.  Cop.  8.  £6  (4),  Oyppen  v.  Bmney  (5), 
Clmnk  T.  Mmdjf  (fi).  And  it  is  most  rea- 
•onable  that  it  should,  for  the  admittance 
is,  like  the  livery  of  seisin  in  the  case  of  a 
freehold,  an  investiture  of  the  estate,  and 
ought  to  have  a  similar  extent.  Therefore, 
P.  Cawston  the  yonngn,  having,  by  the 

(1)  5  East,  162. 

g)  3  B.  At  Ad.  664 ;  >.  c.  1  Lnw  J.  Rep.  (n.s.) 
S51.    See  also  Dm  dem.  Perr^  v.  Wilson,  5 
A<l.&  El.  3t1. 

<S)  1  M7I.&  K.456;  ■.e.SLaw  J.Rep.(H.S.) 
Omm.  188. 

(4)  S««GUb.T.  194. 
(A)  Cro.  Elis.  .104. 
(6)  IS  V«s.  4<6. 


admission  of  bis  mother,  been  admitted  to 

his  reversion  in  the  copyhold,  cnuld  pass 
it  by  his  devise.  But  his  will  was  made 
in  1811,  previous  to  the  admission  of  his 
mother;  that, however,  is  immaterial.  The 
admission  relates  back  to  the  surrender  to 
the  use  of  the  will — Carr  v.  Singer  {1\ 
though  the  surrenderor  may,  in  the  interval, 
be  such  a  tenant  of  the  lord  as  to  be  ca- 
pable of  committing  a  forfeiture  of  the 
estate — The  King  v.  Lady  MiUmay(8). 
Here,  indeed,  it  is  only  necessary  to  say, 
that  there  was  a  relation  to  the  death  of 
the  father.  P.  Cawston  the  son  has  de- 
vised his  interest  to  his  mother  in  the  fullest 
terms ;  then,  what  is  the  effect  of  a  devise 
of  a  reversion  in  a  copyhold  to  a  tenant 
for  life  ?  In  the  case  of  a  freehold  the 
estate  is  immediately  enlarged:  why  should 
there  be  any  difference  in  the  case  of  a 
copyhold  ?  If  her  acceptance  of  the  re- 
version should  operate  as  a  surrender  of 
her  life  estate,  still  she  must  acquire  the 
whole  estate  in  lieu  of  it.  Then,  was  any 
fresh  admittance  requisite  ?  There  was  no 
reason  for  it;  She  was  already  invested 
with  the  estate,  and  was  the  lord's  tenant; 
her  situation,  with  reference  to  the  lord, 
was  not  altered,  and  if  the  admission  of 
the  tenant  for  life  enurea  as  the  admission 
of  those  in  remainder,  there  can  be  no 
difference  in  a  case  where  their  interest 
comes  to  the  tenant  for  life.  The  lord 
will  be  entitled,  in  either  case,  to  the  full 
fine  for  the  admission  to  the  fee,  and  he 
cannot  obtnin  more.  The  lord,  therefore, 
had  no  object  in  calling  upon  her  to  be 
admitted  a  second  time ;  neither  had  the 
parties  to  the  estate,  which  had  been 
granted  to  her.  Indeed,  she  couM  not  be 
admitted  a  second  time  without  a  surren- 
der, and  there  was  no  party  to  whom  she 
could  surrender.  Mrs.  Cawston  was  then 
admitted  either  to  an  estate  in  fee  under 
her  husband's  will,  or  to  a  life  estate,  after- 
wards enlarged  by  the  devise  of  her  son  to 
an  estate  in  fee.  Having  been  thus  ad- 
mitted, she  devised  the  estate  to  three 
persons,  two  of  whom  were  two  of  the 
heirs-at-law  of  P.  Cawston  the  younger. 
If,  therefore,  it  should  be  held  that  her 
devise  was  inoperative,  yet  the  devisees 
have  been,  admitted,  and  their  admission 

(T)  f  Ves.  sen.  603. 
(8)  SB.fic  Ad.SM. 
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will  operate  according  to  their  legal  title — 
Church  V.  Mvndtf,  Two  of  them  would, 
dierefore^  be  entitled  to  hold  the  estate  as 
beirs,  and  the  admission  of  the  third  devi- 
■ce  is  a  mere  nullity. 

Mantel  replied,  and  referred  to  Doe  d. 
Whiibread  t.  Jetmey  (9). 

Cut.  ado*  twA. 

In  Trini^  term  last,  the  judgment  of  the 
Court  was  delivered  by — 

Lonn  Denhan,  C.J. — It  i»  admitted  in 
this  case,  that  the  lessor  of  the  plaintiff, 
Mary  Winder,  as  one  «f  the  customary 
co-heiresses  both  of  Philip  Cawston  the 
father,  and  Philip  Cawston  the  son,  haa  a 
good  title  to  the  copyhold  in  dispute;  ub- 
wsa  the  inheritance  of  it  has  been  effec- 
tively disposed  of,  either  by  the  last  codicil 
to  tlw  will  of  the  former,  or  by  the  will  of 
the  latter.  Two  points  have  accordingly 
bean  made  in  the  ai^ument  for  tlie  denn- 
dant:  the  first,  that  an  estate  in  fee  passed 
by  the  codicil  to  the  will  of  Philip  Cawaton, 
sen.,  to  Sarah  Cawston,  under  whom  the 
defendants  claim;  the  second,  which  arises 
only  if  the  first  is  not  suatqinable,  that  she 
took  the  same  estate  under  the  will  of  her 
son,  and  that  it  has  passed  to  the  defen- 
dants, or  some  of  them. 

The  codicil  is  as  follows:  "I  likewise 
give,  &c.  to  Sarah,  my  dearly  beloved  wife, 
lUl  my  copyhold  in  the  hafnlet  of  Ham,  in 
the  parish  of  Kingston,  uid  in  the  connty 
of  Surrey,  and  likewise  all  monies  lent  oat 
upcm  nuMTtgage,  bonds,  or  notes  of  hand." 
It  was  cQntemled,  that  the  wonts  "  all  my 
copyhold"  were  equivalent  "  to  all  that  Z 
hold  by  copy,"  and,  if  bo  read,  even  by 
themselves  must  be  taken  to  import,  not 
merely  the  land  so  held,  but  the  interest 
in  the  land,  i.  e.  the  estate ;  that  this 
meaning,  if  doubtful  in  itself,  was  rendered 
clear  by  the  juxtaposition  in  the  same 
sentence  of  the  words  "all  monies  lent  out 
upon  mortga^,"  &c. ;  aa  to  which  it  was 
clear  that  the  testator's  whole  interest 
wonld  pass  absolutely  to  Sarah  Cawstm. 
MoKOver,  reading  the  codicil  in  qneation 
with  the  will  itself  and  Ae  prior  codicil,  it 
is  said  that  a  dear  intention  on  the  part  of 
the  testator  may  be  collected  to  die  intca- 
tate  M  to  no  part  of  bis  property ;  and  fur- 

(9J  &  Esit,  Mi. 


ther,  that  in  the  will  itaelf,  where  there 
was  an  intention,  both  aa  to  realty  and 
personalty,  to  limit  the  interest  of  the  wife, 
first  given  her,  to  a  life  estate,  the  teatater, 
an  illiterate  person,  making  hia  own  will, 
haa  evinced  his  own  understandti^  of  the 
manner  in  which  such  an  intendon 
properly  be  carried  into  e£^t,  by  adding 
express  words  of  restraint;  and  that  a 
contrary  intention  to  give  the  whole  interest 
must  be  inferred  from  the  absence  of  any 
aw:h  words  in  the  codicil  in  quesHon- 

The  argument,  therefore,  for  the  defisD- 
dants  rests  upon  die  import  of  the  express 
words,  and  upon  the  evidence  of  intention 
to  be  collected  from  the  frce-of  the  will. 
We  are  of  opinion,  that  the  words  then- 
selves,  even  read  as  we  are  desired  to  read 
them,  and  conjoined  with  die  oUier  beqeest 
in  the  same  aeatowe,  are  mA  sufficient  to 
carry  the  foe — the  property  appears  to  na 
to  be  described  only  by  its  tenure  and  local 
situation — and  that  these  words  of  descrip- 
tion do  not  include  the  quantity  of  interest 
in  the  testator  t  see  JOght  v.  Stdebotham 
(10).  In  Doe  v.  CAsU(ll)  and  Doe  v. 
Wright  {lit),  where  the  same  devise  re- 
ceived a  construction  by  the  Courta  of 
Common  Pleas  and  King's  Bench,  the  words 
"  aU  my  lands,  freehold,  copyhold,  and 
leasehold,  in  the  county  of  Essex,"  were 
held  to  pass  toAy  an  estate  four  life  in  tbe 
freehold  uid  copyhold ;  and  in  Doe  d. 
Norrie  v.  Tueker{lS),  a  caae  very  mueh 
resemblii^,  but  aomewhat  stronger  than 
the  present,  a  devise  to  sons  **  share  and 
share  alike,  equally  to  be  parted  between 
them,"  (afler  the  death  of  the  testator's 
wife,)  of  the  "above  bequeathed  lands, 
goods,  and  chattels,"  was  held  togiveibem 
only  an  estate  for  life,  though  the  "above 
bequeathed  lands"  were  first  speeificdiy 
bequeathed  for  life  as  "  ray^  freehold  eetmte 
called  Pouncetts."  The  argument,  there- 
fore, is  reduced  to  the  evidence  of  inten- 
tion ;  and  certainly  no  mm  can  read  the 
will  and  codicils  attentively,  witheut  form- 
ii^  at  least  a  strong  t^nion  that  the  tes- 
tator intended  to  give  to  his  wife  the  whole 
and  absolute  interest  in  the  copyhold  in 

(10)  t  J>ea§,  759. 

(11)  1  N«w  R«p.  535. 
(IS)  r  Trrro  Rep.  €4. 

(\S)  SH.il  Ad.  473:  s.e,l  Law  J.  Rep.  (N.S.) 
K.B. ISI. 


Digitized  by 


HILARY  TBRM,  18S8. 


101 


qbutioD ;  but  eaaet  too  eltrar  add  oumer- 
mm,  BDd  standing  on  loo  strong  a  principle 
to  be  overruled  by  ut,  have  decided,  that 
where  the  words  used  by  a  testator  in  any 
devise  can  be  satisfied  by  understanding 
them  in  their  ordinary  meaning  (and  if  the 
words  be  technical,  the  technical  is  their 
ordinary  meaoingX  and  where  the  whole 
of  the  will  does  not  make  it  a  necessary 
inference  that  they  were  used  in  any  others 
the  Court  cannot  give  them  any  other. 
Our  duty  ii  to  ascertain  the,  intention  of 
ibc  testator  by  what  he  has  written ;  and 
ia  so  doing*  finr  the  sake  of  uniroriniiy  of 
deciaioa,  w«  joiust  take  him  to  have  used 
hia  lai^u^  in  ita  ordinacy  meaning,  if  it 
bem  anyf  and  onleaa  by  so  doin^  we  ne- 
ceaaarily  eoDtmdict  an  overruling  intentim 
uoeqaivocally  expressed  in  the  context. 
Tried  by  this  rule,  we  think  it  dear  that 
a  life  eatate  only  ia  the  copyhold  in  ques- 
tion passed  by  the  codicil ;  and  we  therefore 
proceed  to  the  seeond  and  more  important 
point  in  the  argument  for  the  defeodaot(14). 

The  aeoond  point  is,  that  Sarah  Cawston 
took  aa  catale  in  fee  in  the  oopyhold,  under 
the  wiU  lof  Philip.  Cawston  her  son,  which, 
it  is  not  diaputed,  contained  words  suffi- 
cieotly  large  for  the  purpose.  This  aa- 
sumes  that  the  reversion  deacended  aa 
him*  and  the  faoU  stand  thus Sarah  waa 
aJmittfd  **  to  hold  aecordii^  to  the  will  of 
ber  husband  ;'*  the  heir-at*]aw  was  never 
separately  admitted,  nor  did  ha  ever  tur- 
render  to  the  use  of  his  will.  In  1811, 
and  before  the  admission  of  Sarah,  he 
made  his  wit],  and  devised  the  reversion 
ID  ber  ia  fee,  and  died  in  1 8 1 9.  She  wss 
not  admitted  under  that  will,  nor  did  she 
adminis(«  to  it,  bat  she  devised  over  to 
the  defendanta,  by  a  will  made  in  18£4, 
aad  died  ia  1MB,  Two  of  the  defendants 
an  bur  enatomary  eo-beira,  and  all  have 
bean  admitted. 

Aa  the  witlof ^Uip  Gawaton,  junior,  con- 
tains an  express  devise  of  copyholds,  and 
be  £ed  afies  the,  paasiag  of  tbie  55  Geo.  >8. 
e.  19S,  it  secma  clear,  upon  the  words  of 
the  statute,  and  the  authority  o{  Doe  iem. 
Swuthr,  £ird(15).  that  the  mere  want  ofa 

(14)  Sc^boiPSTSr.thf  1  Vict.«.<&«.t8,Klii«fa 
BSiim.  "ifatt  a  deviw  witliont  say  words  of  linits- 
UoB  sksUcosHJ  tbs  ftc" 

(15>  b.B.  &  Ad.  60ft}  a.  c.  a  Lsw  J.  Rep.  (na) 
K.B.  78. 


aurrender  by  him  would  be  cured :  hut  it 
was  contended,  in  the  first  place,  that  his 
devise  without  surrender  was  inoperative 
fm  want  of  his  previous  admission.  Now, 
unless  there  be  a  distinction  in  principle  as 
to  this  point,  between  the  devise  of  an 
estate  which  has  descended  in  possession 
on  the  heir-at-law,  and  that  of  a  reversion 
so  descending,  the  case  of  Right  v.  Banks  is 
a  direct  and  well-considered  authority  that 
ulmittance  is  not  necessary.  It  is  difficult 
to  see  how  there  can  be  any  distinction 
between  the  two  supposed  cases.  Upon 
the  death  of  the  father,  in  the  present  casCf 
and  before  the  admittance  of  the  widow, 
the  whole  legal  estate  descended  in  poa- 
•esuon  on  Philip,  the  heir-atrlaw — Bm.  w. 
irie^(16).  At  that  time  he  might  have 
made  a  valid  surrender  before  edmtttanes ; 
and  bis  will  after  such  surrender,  and  with- 
out any  admittance,  would  have  passed  the 
estate.  The  extent  to  which  the  will  would 
have  operated  hen^cially,  might  have  been 
subject  in  equity  to  the  equitable  rights  of 
the  devisee  for  life  under  the  prior  will ; 
but  at  law  the  legal  estate  must  have  pre- 
vailed. 

Thus  it  would  have  stood  if  the  devisee 
for  life  never  had  been  admitted ;  and  this 
caae  would  then  have,  been  precisely  the 
same  aa  that  of  Rig^  v.  Bamht.  But  how 
can  her  admittance,  her  interest  being  only 
as  tenant  for  life,  prejudice  the  heir'a  legal 
estate,  or  die  operation  of  hia  will,  bey<md 
the  extent  of  her.interest?  Her  admittance 
would  indeed  turn  his  estate  into  a  rever- 
sion ;  but  as  a  reversioner  he  would  equally 
be  in  the  seisin  as  before — be  might  equally 
surrender  that  interest— Co/cAin  v.  Colckuk 
(17);  indeed,  before  the  passing  of  the 
statute^  he  ntuf  equally  have  surrendered 
it  in  order  to  make  an  effectual 'devise: 
after  a  aurrender,  the  interest  would  have 
been  equally  devisable-^and  if  so,  the  sta^ 
tute  operatea  and  makea  it  devisaUe  widi- 
ant  such  surrender.  Accordingly,  ia  the 
case  of  Kmg  v.  Twmer  (1 8%  it  will  be  seen 
that  the  testator,  whoae  deviae  without 
admittance  was  held  to  be  inoperative,  was 
an  heir-at-law  on  whom  a  copyhold  had 

(16)  S  Will.  19, 16. 

(17)  Cnh  £)is.  66t. 

(18)  t8iB.54»;s.c.  t  Myl.  &  K.  456;  S  Lsw 
J.  Rsp.  (M.S.)  CluuM.  IBB. 
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descended  in  revenion,  subject  to  the  free 
bench  of  the  widow  durante  viduitate. 

Thui  we  come  to  a  conclusion;  that  the 
wsnt  of  an  admittance  of  the  heir-at-law 
will  not  prevent  the  operation  of  his  will, 
on  the  ground,  first,  that  it  could  not  have 
that  effect,  if  the  devisee  for  life  never  had 
been  admitted  ;  and  secondly,  that  her  ad- 
mission subsequently  to  the  devise  cannot 
prejudice  its  operation  upon  the  reversion. 
It  is,  perhaps,  therefore  unnecessary  to 
consider  a  further  answer,  which  was  given 
at  the  bar  to  this  objection,  that  Philip  the 
son  was  in  fact  admitted  by  virtue  of  the 
admission  of  Sarah ;  but  it  may  be  as  well 
to  dispose  of  that  point  also.  The  autho- 
rities are  numerous  and  clear  to  shew  that 
the  admission  of  the  particular  tenant  is 
the  admission  of  the  remainder«-man  also ; 
and  the  principle  on  which  that  has  been 
lud  down,  applies  equally  to  the  rever- 
sioner, namely,  that  the  particular  estate 
and  the  remainder  make  but  one  estate. 
And  as  to  a  distinction,  which  may  exist 
in  respect  to  the  lord's  fine,  between  the 
two  cases,  that  will  not  be  material  upon 
the  present  point,  which  regards  only  the 
vesting  of  the  estate  for  the  porpose  of 
transmission.  Nothing  is  found  in  the  pre- 
sent case  as  to  any  special  custom  with 
regard  to  the  lord's  fine,  which  affects  the 
question  now  before  us ;  in  the  absence  of 
any  such  custom,  the  payment  of  the  fine 
is  collateral  to  the  vesting  of  the  estate, 
and  our  decision  of  this  case,  as  between 
these  parties,  will  not  in  any  way  prejudice 
the  lord's  right.  .Some  observations  were 
made  upon  the  form  of  Sarah  Cawston's 
admission ;  but  we  think  that  immaterial : 
the  form  of  admission,  whatever  it  may 
be,  enures  according  to  the  title.  And  we 
accede  to  the  argument,  that  the  admit- 
tance, when  once  made,  had  relation  back 
to  the  period  when  the  will  came  into  ope- 
ration, i.  e.  the  tleaih  of  the  aurrenderor. 
Sarah  Cawston  became  full  tenant  by  her 
admission  from  that  moment ;  and  what^ 
ever  effect  her  admittance  had  on  the  re- 
version in  her  son,  it  equally  had  from  the 
same  point  of  time.  Tlw  general  doc- 
trine of  relation  in  the  case  of  admittance 
is  familiar  and  clear,  and  we  see  no  ground 
for  any  distinction.  Assuming,  there- 
fore, that  admittance  was  necessary  to  give 
effect  to  the  will  of  P.  Cawston  the  son; 


we  are  of  opiaioo  that  he  waa  de  faelo  ad- 
mitted. 

There  remains,  however,  one  difficulty 
to  be  considered  in  the  title  of  the  defen- 
dant— Sarah  Cawston  was  never  admitted 
under  the  will  of  her  son,  and.  as  a  general 
rule,  nothing  is  clearer  than  that  the  devitees 
of  an  unadmitted  devisee  have  no  legal 
title,  without  a  surrender  from  the  heir-at- 
law  of  the  testator—^mifA  v.  Trigg${\9% 
fVainright  v.  ElnelliStO).  Two  modes  are 
suggested  at  the  bar  by  which  this  diffi- 
culty may  be  met :  the  first,  that  a  tenant 
for  lifis  once  admitted  as  such,  to  whom 
the  reversion  comes  by  devise,  needs  no 
second,  admission  in  respect  of  such  rever- 
sion; the  second,  that  thai  heirs  havif^ 
been  admitted,  that  admittance  will  relatft 
back  to  the  surrender,  or  that  stttotable 
equivalent  to  a  surrender  made  to  the  use 
of  the'  will,  under  which  their  ancestor 
would  have  taken.  The  statement  in  the 
ease  must  be  taken  to  import,  and  from  a 
transcript  of  the  admissions  which  has  been 
sent  to  us,  it  appears,  that  the  devisees 
have  each  been  admitted  to  an  undivided 
third  of  the  copyholds  in  question ;  if  so, 
there  is  a  third  of  the  land  now  in  dispute 
to  which  the  two  who  are  also  cnstonMry 
heirs  have  not  been  admitted  in  any  capa- 
city ;  and  therefore  this  second  answer,  if 
satisfactory  in  itself,  will  still  leave  the 
de&ndanta  undefended  as  to  that  one-third. 
It  18  proper,  therefore,  first  to  ecmsider  the 
answer  which  applies  to  the  whole. 

Upon  this  point  it  is  argued,  that  the 
devise  of  the  reversion  to  the  tenant  for 
life  operated  by  way  of  enlargement  of  her 
estate;  that  the  life  estate  was  not  merged, 
although  it  was  admitted  that  it  did  not 
remain  distinct  from  it;  that  the  life  estate, 
therefore,  still  remaining  in  e$u  in  a  certain 
sense,  though  united  with  the  fee,  no  new 
admittance  in  respect  of  the  fee  was  even 
possible,  and  that  the  former  admittance 
enured  not  merely  according  to  the  estate, 
which  the  tenant  for  life  lu  that  time  had, 
but  also  according  to  her  estate  in  its  al- 
tered condition.  No  authorities  were  cited 
in  this  part  of  the  argument,  and,  after 
some  search,  our  decision  must  rest  on 
analogjr  and  principle,  rather  than  any  de- 
cision in  point. 

(19)  1  Strs.  4Vt. 
,(<0)  1  Had.6tr. 
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It  seenu  to  us  diflScnlt  to  say  that  U)<er 
life  estate  in  this  instance  did  not  merge. 
A  devisee  takes  by  purchase ;  and  although 
it  be  true  that  without  any  act  done  by 
him,  such  as  entry,  or  express  declarationt 
to  shew  his  assent,  the  estate  by  presump- 
tion of  law  vests  in  him  immediately  on 
the  death  of  the  devisor — Co.  Litt.  Ill,  a; 
yet  that  this  is  founded  on  a  presampiion 
of  fact  that  he  assents  to  what  is  for  bis 
braefit,  ia  clear  from  this,  that  he  may,  by 
certain  express  sets  of  dissent,  waive  the 
devise  before  entry— TWiuoa  v.  TiekHl 
(SI).  Z>oad.  Smylh  v.  Smytk(2S). 

If  tben  the  devisee,  tenant  for  life,  has 
taken  the  reversion  by  purchase,  is  thia 
anything  more  than  an  ordinary  case  of 
merger  ?  TIte  two  estates  have  come  to- 
getlier  tn  the  same  person,  but  they  cannot 
co-exist  in  the  same  person  without  in- 
volving many  legal  inconsistencies ;  the 
lesser,  iherefore,  by  the  rule  of.  law,  is 
drowned  or  annihilated  in  the  greater. 

Mr.  Hodgson,  who  argued  thia  cue 
■lost  iogeniously  for  the  defendants,  seemed 
10  be  aware  of  the  consequences  of  our 
holding  the  life  estate  to  be  mw^ed ;  they 
are  indeed  obvious.  By  the  admission  de 
faelo  ofSarab  Cawaton  under  her  husband's 
will,  we  b^ve  held  that  she  was  admitted 
to  ber  life  estate,  and  her  son  inclusivirly, 
if  necessary,  to  the  reversion.  This  latter 
effect  was  of  course  spent  upon  the  death 
of  the  son;  and  if  the  reverson  cannot  vest 
in  her  without  immediately  annihilating 
her  life  estate,  the  first  effect  of  the  admis- 
sion will  upon  that  event  be  equally  spent, 
and  ■  new  admission  will  consequently  be 
necessary.  This  case,  therefore,  falb  within 
the  general  rule,  and  the  title  of  Sarah 
CawsU»*s  devisees,  as  such,  cannot  pre- 
vail— fenton  v.  fVnwii(S8). 

It  ia  tberefore  neceaaary  to  conaider  the 
second  answer,  which  rests  the  defendant's 
case  uptm  the  title  of  the  admitted  heirs ; 
and  we  are  of  opinion,  that  to  the  extent 
of  the  two-thirds,  to  which  they  have 
been  respectively  admitted,  that  ought  to 
prevail. 

(t1>  3  B.  &  Aid.  Si. 

(n>  9  D.  &  R.  136:  s.e.  6  B.  &  C.  IIS;  5 
Inr  J.  R*>p.  K.B.  13.  See  sIm  B^bi*  v.  Crook, 
t  Bisc.  N.C.  70 ;  s.  r.  4  Uw  J.  Rep.  (N.S.)  CP. 

7  £Mt,  a. 


The  devisee  under  a  will  of  copyhold, 
before  the  statute,  was  in  truth  no  other 
than  a  surrenderee  under  the  surrender  to 
the  uses  of  the  will :  in  this  respect  the 
statute,  dispensing  with  the  necessity  for 
an  actual  surrender,  has  made  no  differ- 
ence; as  such  surrenderee,  he  is  entitled 
to  admittance,  and  if  he  dies  before  admit- 
tance, his  customary  heir  is  entitled  in  the 
same  manner ;  and  when  admitted,  the 
legal  estate  is  in  bim  by  relation  from  the 
surrender ;  4  Co.  29,  b ;  Bac.  Abr.  '  Co- 

£yho1d.'  6, 8 ;  snd  FaHghan  v.  JtkinM  (24'). 
t  this  respect  the  ease  of  the  heir  of  sach 
devisee  or  surrenderee  diflbrs  from  that  of 
the  devisee  of  either ;  the  latter  claiming 
only  under  the  will  of  the  unadmitted  de- 
visee or  surrenderee,  does  not  by  admit- 
tance connect  himself  with  the  first  devisor 
or  surrenderor,  in  whose  heir  the  legal 
estate  remains ;  there  would  appear,  as  ob- 
served by  Lawrence,  J.  in  the  case  of  Doe 
T.  yernon(i5),  a  chasm  in  the  court  rolls, 
between  the  surrender  to  the  use  of  one 
person's  will,  and  an  admittance  under  that 
of  another,  but  the  heir  of  an  unadmitled 
surrenderee  is  in  by  descent,  and  represent* 
his  ancestor. 

If  this  reuoning  be  correct,  we  think  it 
clear,  further,  that  the  effect  of  this  ad- 
mission of  the  customary  co-heirs  of  Philip 
Cawston,  is  not  altered  by  the  circum- 
stance that  they  professed  to  be  admitted 
as  devisees.  We  have  already  had  occa- 
sion to  state  that  the  admittance,  where 
the  act  of  the  lord  is  ministerial  only,  al- 
ways enures  according  to  the  title ;  this  is 
very  clearly  laid  down  in  JVettteickv.  fVyer 
(26),  and  several  cases  are  there  stated 
fully  establishing  the  position.  We  are, 
therefore,  of  opinion  that  the  co-heira  of 
Sarah  Camton  having  been  admitted  to 
two  undiviiled  thirds  of  the  tenement  tbe 
faeira  of  Philip  Cawston  the  son,  are  now 
entitled  only  to  the  remaining  third,  and 
they  being  ^ree  in  number,  the  lessors  of 
the  plaintiff  are  entitled  to  recover  one- 
third  only  of  the  land  which  has  been  the 
subject-matter  in  dispate  in  this  action. 

Ferdictfor  the  plaintiff. 

(t4)  5  Burr.  f764. 
(«3)  7  E«st.  »4. 
<t6)  4  Co.  «8, 6. 
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June  8    f  *****  AJiOTHEB, 

Contract — Consideration. 

Forbearance  for  4  given  time  by  the  as- 
tignee  of  a  bond,  i$  a  good  conaideraiiom  for 
*  promue  by  the  obligor  to  pay  the  mesignee, 
or  give  Am  a  tMrrant  of  attorney  for  the 
amount;  at  the  expiration  of  that  time. 

t 

AssuiBpsit.  Tbe  declaratkin  alleged, 
that  whereas  tbe  defexdants  were  indebted 
to  the  plaintiff  in  the  sum  of  72  Sf.  U.  6d., 
and  interest  thereon,  from  tbe  1st  of  Feb* 
roarjr,  in  the  year  1835,  by  virtue  of  a 
bond  dated  the  14th  of  July  1885!,  and  an 
uidentare  of  auigoment  thereof,  dated  the 
19th  of  October  1833,  and  whereas  alto, 
according  to  the  condition  of  the  said 
bond,  tbt  sum  of  228^.  He.  6d.,  part  of  the 
said  sum  of  728L  2s,  6d.,  ought  to  have 
been  paid  on  the  1st  of  February^  then 
last  past,  and  thereupon,  in  consideration 
that  the  said  plaintiff  would  accept  and 
receive  payment  of  the  said  sums  of  money 
on  the  days  and  times'  hereinafter  mention- 
ed, and  that,  in  the  meantime,  the  said 

Slaintiff  would  give  time  to  the  said  defen* 
ants;  for  payment  thereof,  the  defendant 
undertook  and  promised  Ae  said  [daintiflb 
t^atche  whole  of  the  said  sum  ofiiSl.  St$, 
Sdtt  with  intmst  thereon  from  the  Istof 
February  then  test  should  be  paid  to  the 
said  plaintiff  on  or  before  the  Ist  of  June 
then  next,  or  in  default  thereofi  that  the 
defendants  would  sign  a  warrant  of  attor- 
ney, to  enable  the  plaintiff  to  enter  up 
jMdgment  against  them  forthwith,  for  the 
said  sumt  and  that  they  the  saiddefendants 
would  pay  to  the  said  plaintiff  the  sura  of 
SQL  quarterly,  until  the  residue  should  be 
paid,  with  interest ;  and  ih  default  of  pay- 
ing any  of  these  -  instalmteis,  they  would 
execute  a  warrant  of  attorney,  to  enable 
the  plaintiff  to  enter  up  judgment  for  tlie 
whole  sum  of  500^  and  interest,  or  so 
much  as  might  then  remain  due.  Avennmt 
of  forbearance  by  the  plaintiff.  Breach, 
that  although  the  defendants  paid  to  the 
said  plaintiff  the  sum  of  iZBl.  2s.  '6d.,  and 
interest  thereon,  yet  they  refused  to  pay 
the  other  instalments,  and  to  execute  the 
warrant  of  attorney. 

Plea — The  general  issue.  The  plaintiff 
having  recovered  a  verdict  at  the  Sit- 


tings in  Middlesex  efter  hat  Miebaslibas 
term — 

Edmard*,  in  HiUrytem,  obtainedatnle 
NUt  for  arresting  the  judgment;  against 
which,  causa  was  shewn  in  Trinity  term 
last,  by— 

Cresswell  and  fV.  Hi  Watsom — T^e  ob- 
jection'taken  to  the  declaration  is.  that  it 
does  not  disclose  a  sufficient  consideration 
for  the  defendant's  promise.  But  a  suffl-* 
cient  legal  consideration  does  appear  on 
the  declaration.  The  defendwits  are  allied 
to  have  been  indebted  to  the  plaihtifl^  by 
virtue  of  a'  bond ,  and  an  assignment  thereof, 
and  it  is  stated,  that  the  tdaintiff  forbore  to 
sne  upon  it,  die  defendants  promising  to 
pay  him  by  instalments,  or  give  him-  s 
warrant  of  attormy  to  secure  me  payment 
to  him.  That  is  not,  indeed,  a  release  of 
the  debt,  but  it  appears  therebyr  that  this 
was  a:  debt  that  could  be  enforced  by  the 
plaintiff.  Then,  forbearance  to  sue  is 
good  consideration  for  a  promise  to  pay 
on  a  future  day — Com.  Dig.  *  Aetiim  on 
the  Case  npon  Assumpsit,'  (B.)  But,  it  \9 
said,  that  the  plainUff  was  only  the  ass^etf 
of  a  bond,  and,  therefore,  lus  ptomise  of 
forbearance  was  not  available.  That, 
however,  ie  not  the  case.  The  {damtiff 
might  have  sued  in  the  name  of  tihe  asaig>' 
nor,  and'  the  Court  wonld  not  have  inter-' 
fered,  except,  perhaps,  to  require  seeurityi 
for  costs  to-  be  given.  He  had  thetcfbre' » 
oontroid'  over  the  debt,  and,  indeed^  stands' 
in  the  situation  of  an  assignee  of  a  ehosr 
in  action.  He  is  able,  therefore,  to  enforce 
his  promise  of  forbearance.  But  Momse  v. 
Edney  ( 1 )  was  cited,  as  an  authority  against 
the  plaintiff.  There,  A.  being  ind^iCed 
to  B.  by  bill,  and  B.  indebted  to  C.  B:  as- 
signed his  bill  to  C,  and  A,  before  the  day 
of  payment,  promised  to  pay  C,  if  he  would 
forbear  the  payment  thereto  for  a  week ; 
and  it  was  held  that  there  was  no  coui-> 
deration  for  the  pvomise,  because  the  as- 
signment of  the  bill  did  not  pass  the  pro- 
perty in  the  debt.  Potter  v.  7lHnwr(a> 
also  was  cited.  But  those  dedsioos  cannot 
be  supported.  They  are  contrary  toi  P^ 
V.  Bn^e«ater{3%  and  fVilmot  v.  Prigget 
(4),  where  it  was  held,  that  promises  ma 

(«)  1  RoU.  Abr.  so,  pi.  IS. 
<t)  Palm.  tSi. 
(3t  1  RolL  Abr.SO.pL  II. 
(4)  Ibid.  99,  pi.  60.  . 
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like  mtare  would  form  good  connderatiiHis. 
ReymoUb  v.  Proster  (5 Citpstm  v.  Morrit 
(6),  OUff  DittU$field{l),  Ruitell  v.  ^a<i- 
(faei  (8),  and  the  notes  to  Forth  v.  Stanton 
(9),  all  sbelr  that  the  forbearance  to  sue 
in  this  case,  was  a  good  consideration. 

EdmanU,  in  supimrt  of  the  rule. — First, 
ihere  was  no  legal  consideratian  foe  the 
defendant's  proinisei  because  there  ma  no 
mutuality,  inasmudi  «•  the  {daintiff's  pro- 
mise created  no  obligation  which  was  bind- 
ing npoB  liinr.  He-  prosused,  indeed,  to 
forbear  to  sue,  but,  la  his  situation,  that 
promise  had  no  legal  efiect.  He'  was  the 
assignee  of  the  bond,  and  therefore  had 
two  remedies  upon  it.  He  might  either 
have  sued  in  equity,  in  his  own  name,  or 
in  this  court  in  the  name  of  the  assignor; 
If  be  sued  in  equity  the  defendants  could 
not  have  set  up  diis  promise  -of  forbearance, 
becauM  then  it  would  have  been  held  to 
be  purely  voluntary,  the  plainUfi*  being  the 
actual  creditor  in  that  court — Harri*  v. 
^attm  (10).  Again,  this  was  a  verbal 
agreenent,  to  vary  the  terms  of  a  written 
teatrmet,  which  wosld  not  be  allowed  to 
prevail  in  any  court.  If  an  actim  bad 
been  brought  on  the  bond,  of  course  no 
eflfect  conld  be  givari  to  the  mere  parol 
prtMniae  of  the  plaintiff,  since,  not  being  a 
release,  it  was  not  pleadable  to  the  action. 
As,  therefore,  the  promise  of  the  plaintiff 
could  not  be  enforced,  it  was  not  availaUe, 
and  there  was  no  connderation  for  the 
defendants'  promise.  Secondly,  in  order  to 
make  a  forbearance  to  sue  a  good  consi- 
deratien,  the  par^  who  forbears  must  have 
a  good  cause  of  action.  Now,  it  appear^ 
that  the  plaiBtifi*  had  only  an  eqiutable 
claim  on  this  bond ;  and,  as  this  Court 
canaattake  nodeeof  equitabk  debts,  there 
does  not  appear  to  have  been  any  cause  of 
action  whidi  the  plaintiff  could  forbear. 
Thirdly,  diere  is  no  averment  of  mutual 
promises,  and  therefore  it  is  quite  consis- 
tent with  this  declaration,  that  though  the 
defendants  pronoieed  to  pay  the  plaintiff, 
he  did  not  promiae  to  forbear.  As  to  the 
sadmities,  Maut  v.  EtUtey  and  Potter  v. 

(5)  1  H«rd.7l. 
<6)  1  Vent.  9. 

(7)  Ibid.  153. 

(8)  1  Lev.  188. 

(9;  I  W.  StuTid.  «I0. 
(10)  Feak«,  N  P.C.  7t. 
New  SsKiES,  VlI.-aB. 


Turner  are  for  the  defendants,  and  have 
not  been  overruled.  And  so  also,  is  the 
Afumymow  case  (11).  He  referred  to 
Fenner  v.  Mear${\Z\  Johnton  v.  Coilmgg 
(13),  mOioau  V.  Everett  and  A 
Eaet  London  WaUr-ntorks  Comptmy  v.  Bai- 

Cur*  odb.  wit. 

The  judgment  of  the  Court  was  after- 
wards delivered  by — 

LoBD  Denkan,  C.J. — The  question  is, 
whether  forbearance  for  a  given  time  on 
the  part  of  th«  assignee  of  a  bond,  to  sue 
the  obligors,  is  a  good  consideratioD  for  a 
prcHnise  by  the  obUgore,  to  pay  the  assig- 
nee at  the  expiration  of  that  time,  or  give 
him  a  warrant  of  attorney  for  the  amount. 
It  was  objected  that  there  is  no  mutuality- 
in  the  agreement,  for  that,  if  the  plaintiff 
had  sued  the  defendants  in  the  obligee's 
name,  the  promise  to  forbear  would  have 
been  no  answer.  Again,  that  this  is  a  mere 
mtdtm  eactem,  being  only  a  promiae  to  do 
that  which  die  defendants  were  already 
bound  to  do  by  their  bond ;  and  further, 
that  if  this  promise  be  binding,  it  amounts 
to  varying  a  deed  by  parol  contract,  which 
ia  contrary  to  the  rule  of  law.  We  do  not 
think  any  of  these  objections  sufficient  to 
arrest  the  judgment.  As  to  the  first,  there 
is  sufficient  mutuality,  for  although  the 
agreement  to  forbear  would  not  be  plead- 
able to  an  action  in  the  name  of  the  obligee, 
yet,  unless  the  plaintiff  didforbear,accord- 
ing  to  his  agreement,  he  would  not  be  able 
to  sue  on  the  defendants'  promise ;  be  is 
oblued  to  aver,  as  he  does  in  the  present 
decuration,  diat  he  has  forborne,  whidi  ia 
a  condition  precedent  to  his  suing.  As  to 
the  second  objecbon,  this  is  not  a  mere 
niHbim  paciam,  lor  the  defendants  promise 
to  pay  the  plaintiff,  a  third  person,  whom 
they  were  not  bound  to  pay  by  their  bmid ; 
and  they  {Nromise,  in  consideration  of  a 
detriment  sustained  by  the  plaintiff  at  their 
request,  namely,  a  forbearance  to  enforce 
his  r^t  in  the  name  of  the  obligee.  Aa 
to  the  third  objection,  the  bond  is  in  no 
respect  varied  by  this  agreement;  th6  new 

(11)  Cowp.  1«8. 
( l«>  2  W.  Blkck.  If 69. 
(13)  1  East.  98. 
(I4>  UEant.  A8t. 
l.i)  4  Bin;.  t8S;  a.  o.  &        J.  Rsp.  CP.  175. 
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contract  enierect  into  by  the  defaidsints 
with  the  plaidtifr,  leaves  the  bond  just  as 
it  was  before :  it  was  forfeited  before  the 
agreement,  and  so  it  remains,  and  the 
agreement  would  be  no  answer  to  an  action 
on  it.  The  cases  on  this  subject  are  col- 
lected in  Mr.  Serj.  Willisms's  notes  to 
Forthv.  Stanton,  and  to  Barber  V.  Fax  (\ 6), 
to  which  may  be  added  Yard  v.  Bland(\7), 
and  other  cases  collected  in  Com,  Dig. 
*  Action  on  the  Case  sur  Assumpsit,*  *  Con> 
sideration,'  (B).  They  are  all  in  favour 
of  the  action  lying,  with  the  exception  of 
Potter  V.  Turner,  which  we  think  incon- 
siatent,  not  only  with  the  current  of  autho- 
rities, but  with  established  principles.  For 
these  reasonst  we  are  of  opinion  that  the 
rule  to  arrest  the  judgment  in  this  case* 
must  be  discharged. 

Rule  discharged. 


1837.  -) 

Not.  11.  f  THE  auBBN  v,  tub  inham< 

1838.  L      TANTB  OP  HOCKWORTHT. 

Jan.  17.  J 

New  Poor  Law — Practice — Tenement — 
Staa^. 

Where  the  appellants,  in  their  statement 
of  the  grounds  of  appeal,  do  not  deny  the 
settlement  set  forth  tn  the  examination  of  the 
pauper,  the  respondents  are  not  bound  to 
prove  it. 

A  pauperis  husband  entered  into  an  agree- 
ment, not  under  seal,  whereby  a  dairy  of  ten 
cows  and  ten  calves  was  let  to  him  for  a  year, 
together  with  certain  land,  a  keep  and  pas- 
ture of  other  fields,  and  a  right  of  cutting 
browsCt  at  the  appointment  of  the  lessor,  for 
the  sum  of  751,  He  entered  into  possession 
under  it,  occupied  the  premise*  for  a  war, 
and  paid  the  whole  rent  of  751. : — Held, 
that  the  Sessions  might  fisa  what  portimt  of 
that  sum  was  paid  tn  respect  ef  the  lands; 
and  it  being  found  that  more  than  \0L  was 
so  paid,  that  a  settlement  was  gained;  and 
that  though  this  agreement  purported  to  con- 
vey  an  incorporeal  hereditament  as  well  as 
the  land,  and  not  being  under  seal,  was  void 
for  that  purpose,  it  was  not  void  altogether, 
so  as  to  defeat  the  settlement. 

(16)  3  Wint.Saond.  137. 

(17)  1  Lord  Riyn.  568. 


The^reemeiU  moi  sUaimd  wilk  th»  mm 
of  11.  10$,,  wAtcA  wa*  stf^Srieul  to  cover  oh 
agreementora  lease  under  lOOl.;  keldgood, 
and  thai  there  was  no  necessity  far  two  stan^t 
in  respect  of  the  separate  sut^eci-matiers, 

■  [For  the  report  of  the  above  case,  aee 
7  Law  J.  Rep.  (h.s.)  M.C.  p.  U, 


18S8       fTOPVlTBLL,    CLBEK,    V.  COK- 
j        .L     i     STABLB  ARB  AMOTHXE,  IXI- 
*    C.    CDTOBS  OV  JAXBS  UKlTSOir. 

Covenant — Nia  tn^sosnble. 

A.  eoBenanted  that  he  or  las  executor* 
should  invest,  at  interest,  in  the  Si.  per  cent, 
consols,  in  the  corporate  name  of  the  vicar 
of  W,  and  in  the  corporate  names  of  the 
churchwardens  of  IV,  and  tn  the  corporate 
name  of  the  archdeacon  ofC,a  turn  of  money 
to  produce  an  annuity  of  S5l.,  to  be  appU^ 
towards  the  maintenance  of  the  parish  school, 
and  for  other  charitable  purposes,  for  tie 
parish  of  W.—Held,  that  tin*  nm  not  void 
a*  an  impo**^U  eovenant. 

Covenant  on  an  indenture,  made  Feb- 
ruary 9,  183S,  between  the  testator  and 
the  vicar  of  the  vicarage  of  Worroingford, 
(who  was  the  plaintiff,)  whereby  the  said 
testator  covenanted  with  the  said  vicar  and 
his  successors,  that  the  testatosr  would 
within  three  calendar  months  afier  the 
date  of  the  said  indenture,  or  that  out  of 
his  personal  estate,  his  executors  should 
within  six  months  after  bis  decease,  invest, 
at  interest,  in  the  31.  per  cent,  consols,  or 
in  some  other  government  or  parliamentary 
stfKk  or  fund  of  Great  Britain,  producing 
perpetual  annuities,  and  in  the  corporate 
name  of  the  vicar  of  the  vicarage  of,  and 
in  the  carport^  name*  ef  <Ae  ckurchwar- 
dens  of  the  parish  of  Wormingfbrd,  and  in 
the  corporate  name  of  the  archdeaem  of 
Colchester,  such  a  sum  of  money  as  when 
invested  should  prodace  the  yearly  divi- 
dend  of  S5l.,  and  that  such  sum  of  money 
and  the  said  yearly  dividends  should  be 
held,  received,  and  applied  by  the  vicar  for 
the  time  being,  the  churchwardens  for  the 
time  being,  and  the  archdeacon  for  the 
time  being,  in  trust,  to  apply  yearly  10^ 
towards  £e  matntenuice  and  support  of 
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tbe  parish  ichool  of  Wormingford,  in  pay- 
ment of  the  salary  of  the  schoolmaster  and 
mistress,  and  the  purchase  of  books  and 
other  materials  necessary  for  the  school. 
The  dedaratioh  averred,  that  the  plaintiff 
continued  to  be  vicar,  and  that  neither  the 
testator  in  his  HfiMime,  nor  tbe  defendants 
HDce  hu  decease,  tlmugh  often  reqnestedi 
have  made  the  inveatment,  but  have  wholly 
leftned  so  to  do.  The  defendants  craved 
oyer  of  the  indenture,  which  was  set  out, 
and  contained  the  covenant  as  declared 
npon,  and  other  trusts,  (or  the  residue  of 
the  sum  of  S5l.t  it  being  provided,  that 
the  trustees  should  lay  out  10^.  a  year  in 
tbe  purchase  of  coals,  to  be  sold  to  poor 
pet^le  of  the  parish  of  Wormingford,  and 
61.  m  the  purchase  of  blankets,  to  be  dia- 
tribvted  among  them,  and  <mce  a  year  they 
were  to  exhibit  a  statement  of  the  accounts 
to  the  pariahioners.  The  defendants  then 
demurred ;  and  now— 

ChrnweU,  in  support  of  the  demurrer, 
contended,  that  the  covenant  was  void,  as 
htmg  impossible.  The  object  of  the  in- 
dratnre  was  to  invest  a  sum  of  money  in 
the  names  of  the  churchwardens.  But  they 
are  incapable  of  taking  it.  Though,  for 
certain  limited  purposes,  they  may  be  in 
tbe  nature  of  a  corporation — 1  B.  E.  L. 
408,  as  in  respect  of  the  goods  of  (he 
church,  or  for  the  holding  of  parish  lands, 
under  the  59  Geo.  9.  c.  12  ;  yet  they  are 
not  a  corporation  fbr  the  acquiring  of 
property,  or  for  general  purposes — ^i/A- 
aeff  T.  6ar(Aam(lX  Cm.  Corf.  tit.  IX. 
c  15.  The  covenant,  therefore,  which 
requires  the  investment  to  be  made  in  the 
corporate  names  of  the  churchwardens 
of  tbe  parish  of  Wormingford,  cannot  be 
performed.  Now,  it  is  an  established 
principle,  that  where  a  man  covenants  to 
do  a  certain  thing,  which  becomes  im- 
nMsible  by  the  act  of  law,  he  is  excused — 
raradxM  v.  Jane  (2) ;  but  no  case  is  to  be 
found  where  the  covenant  was  impossible 
at  the  time  it  was  entered  into,  by  reason 
of  the  provisions  of  the  law  ;  yet  it  is  to 
be  inforred  that  the  same  excuse  would  be 
allowed.  According  to  the  different  autho- 
rities, where  the  covenant  has  appeared  to 
be  aeverahle*  the  Courts  have  considered 

(1)  6  Term  R«p.  396. 


whether  the  condition  be  precedent  or  sub- 
sequent, since  in  the  former  case,  the  im- 
possible condition  may  defeat  the  estate 
or  covenant ;  in  the  latter,  it  will  not.  But 
where  the  whole  matter  is  one  entire  act, 
as  in  the  present  case,  where  the  invest- 
ment is  to  be  in  the  corporate  names  of 
persons  whoare  not  incorporated,  the  whole 
must  fail — Com.  Dig,  '  Condition,*  (D,  8,) 
Co.  £ftt.  !e06,  \  Co.  Rep.  98,  1  Salk.  I7S. 

Tftesiger,  contr^.  —  First,  this  is  not 
such  an  impossibility  as  will  defeat  the 
covenant.  A  distinction  exists  between 
the  cases  where  the  law  casts  a  duty  upon 
a  party,  which  afterwards,  without  any  de- 
fault by  him,  becomes  impossible,  and 
where  a  party  by  his  own  contract  imposea 
a  duty  or  charge  on  himself.  In  the  former 
case,  he  is  excused  from  the  performance; 
in  the  latter,  he  is  not  (S).  The  present 
case  falls  within  the  latter  class,  llie  tes- 
tator should  have  provided  in  his  covenant 
for  the  difficulties  now  suggested,  since  no 
change  of  circumstances  has  taken  place — 
if  it  be  considered,  that  the  investment 
cannot  take  place,  because  the  Bank  of 
England  will  not  allow  the  stock  to  stand 
in  the  names  of  the  churchwardens,  the 
case  resolves  itself  into  one  where  a  party 
covenants  for  the  acts  of  another,  when  the 
covenantor  is  responsible,  though  that  other 
will  not  perform  the  tLCt—Doughty  v.  Neal 
(4).  Here,  the  defendants  are  liable  on  the 
covenant,  though  the  Bank,  whether  right- 
fully or  wrongfully,  refuse  to  allow  the  in- 
vestment to  be  made.  But,  secondly,  there 
is  no  absolute  impossibility  in  the  perform- 
ance of  this  covenant.  The  churchwardens 
may  not  be  a  corporation,  for  the  purpose 
of  taking  chattels  in  succession,  yet  still 
they  are  capable  of  taking  goods  and  chat- 
tels, which  they  may  hold  as  tenants  in 
common.  They  are  not  incapable  of  taking 
or  of  holding:  none  of  the  authorities  which 
say,  that  a  corporation  sole  cannot  take  in 
succession,  lay  it  down,  that  they  are  incar 
pable  of  taking  chattels — Co.  Lilt.  46,  6; 
Co.  Rep.  65,  a ;  Rennell  v.  the  Bithop  of 
Lincoln  {0).  The  stock,  ther^ore,  might 
have  been  invested,  though  possibly  it 
might  have  gone  to  die  executors,  and  not 
to  the  successors  of  the  churchwardens. 

(5)  See  t  Selw.  N.P.<  CoveDRBt,'  III. 
(-1)  1  Siuad.  sn. 

(3)  7  B.&C.I76;«.c.AUwJ.  Ilep.K.B.Sm 
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COURT  OF  QUEEN'S  BENCH: 


lite  covenantor  had  nothing  to  do  irith 
tho  consequencei.  But  it  may  be  fairly 
urged,  that  the  churchwardens  are  a  cor- 
poration, for  the  purpose  of  taking  the 
goods,  which  are  the  property  of  the  parish. 
In  the  Year  Books.  97  Hen.  6,  p.  30,  and 
8  Edw.  4,  p.  6,  which  are  cited  in  Bro. 
Abr.  *Gardein  d'esglise,  Corporations  & 
Capacitie/  56,  73,  it  is  held*  that  church- 
wardens may  nmintain  actions  of  trespass 
for  dmttels,  the  property  of  the  parish ; 
and  in  Bro,  Abr,  *  Feoflfbents  al  Uses,*  29, 
the  distinction  is  taken  between  land  and 
personal  chattels,  the  former  of  which  can- 
not belong  to  the  parish,  though  the  latter 
may.  The  stock,  in  the  present  case,  msy 
well  be  considered  as  the  personal  property 
of  the  parish.  In  Price  v.  the  Arckbiskop 
of  Canterbury  (6),  a  bequest  of  stock  to  the 
Archbishops  of  Canterbury  and  York,  for 
diaritable  purposes,  was  held  valid ;  and 
in  Motor  V.  Nixon  (7),  it  was  determined, 
that  the  rector,  churchwardens,  and  over- 
seers of  the  poor  of  a  parish  might  main- 
tain a  bill  for  a  legacy  of  stock  bequeathed 
to  them,  in  trust  for  die  poor  of  the  parish. 

CAottRfU  replied. — The  difficulty  is,  that 
the  covenant  requires  the  investment  to  be 
made  in  the  corporate  names  of  church-' 
wardens  ;  and,  dierefore,  an  investment  in 
the  individual  names  of  the  persons  tilling 
that  office,  would  not  be  a  performance  of 
the  covenant.  The  cases  cited  from  the 
Year  Books  relate  to  goods  which  belong 
to  the  church,  and  of  those  undoubtedly 
the  churchwardens  have  the  custody.  This 
is  a  gift  of  money,  not  for  the  poor  of  the 
parish,  but  for  the  foundation  or  endow- 
ment of  a  school ;  therefore*  there  is  no 
ground  for  the  churchwardens'  to  claim  on 
behalf  of  the  pariah.  As  to  the  easea  cited 
from  the  Court  ofChaneery,  the  answer  is, 
that  there,  relief  was  given  according  to 
equitable  principles  through  trustees ;  here, 
it  is  sought  to  enforce  a  covenant  accord- 
ing to  strict  law. 

Loan  DiKicAN,  C.J.  [after  stating  the 
covenant  and  the  declaration  concisely, 
continued :] — The  defendants  having  re- 
fused to  perform  this  covenant,  the  plain- 
tiff brings  the  action.  The  defendants  say, 

(6)  14  Vos.  364,  sod  tlie  decrrs  in  I  Rum.  It 

Mr).  760. 
\7)  «  You.  at  Jer.  60. 


they  cannot  perform  it  Why  not  ?  There 
are  persons  in  whose  name  the  investment 
may  be  made.  It  is  possible  that  tiM  law 
may  interfere  with  that  investniettt  when 
made.  It  is,  nevertheless,  the  duty  of  the 
party  to  m^e  the  investment. 

LtTTLBnALB,  J. — ^Thc  defendants  say, 
they  cannot  invest  this  m«iey,  because  the 
churchwardens  are  not  a  corporation  for 
this  purpose.  They  are  ao  for  odter-fittr- 
poses  eotainly,  if  not  for  this,  hot  the 
defondants  try  to  do  it ;  I  do  not  say  that 
it  would  be  a  good  plea  for  them  to  allege, 
that  they  had  applied  to  the  Bmk  of  Eng- 
land, and  that  it  could  not  be  done  ;  but 
still  it  might  have  been  tried.  I  do  not 
think  it  would  have  been  impossiUe  to  do 
it ;  but  they  have  covenanted  to  do  it.  Or 
let  the  defendants  apply  to  a  court  of  equity 
to  restrain  the  plaintiff  from  prooeedtng 
with  this  action,  until  the  nHmey  has  been 
properly  invested.  There  is  nothing  eon-r 
trary  to  law  in  the  object  of  the  oOvenant, 
although  the  churchwardena  may  not  be  a 
corporation  for  this  purpose.  The  testator 
has  covenanted  for  what  he  ought  to  have 
known  in  the  common  course  of  practice 
could  not  be  done. 

WiLLiAHs,J. — There  has  "been  no  change 
of  circumstances  between  the  time  when  the 
testator  entered  into  this  covenant,  and  tbe 
time  when  it  was  sought  to  enforce  it.  The 
circumstances  now  relied  oa,  to  shew  that 
the  performance  is  impossible,  existed  when 
the  covenant  was  made.  If  the  foot,  that 
the  Bank  would  not  accept  of  the  inveat- 
ment  in  this  form,  amount  to  anything,  it 
is  a  defence  which  ought  to  have  been 
pleaded.  But,  in  fact,  the  names  of  the 
persons  for  whom  the  stock  daight  have 
been  invested,  appear  on  the  fape  of  the 
covenant,  and  nothing  could  jwevent  the 
investment  from  being  made.  It  ia  not 
shewn  that  the  covenant  was  iUeg^  nor 
one  which  the  law  may  not  enforce. 

Coleridge,  J. — The  party  has  volun- 
tarily brought  himself  under  certau  stipu- 
lations, and  the  answer  set  up  to  die  per- 
formance is,  that  it  is  a  legal  impossibility. 
But  the  argument  to-day  has  not  shewn 
that  there  is  such  a  legal  imposeilwUky* 
Each  of  the  parties  mentioned  in  the  cove- 
nant for  certain  purposes  is  a  corporation. 
Therefore,  there  are  corporate  names  for 
each.  The  thing  covenanted,  ctmsequently, 
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CM)  be  done- — whether,  when  «o  done,  it  will 
Muwer  the  pui^poaes  of  the  covemtator,  we 
Deed  net  now  ccoaida.  It  is  uo  answer* 
that  the  Bank  will  not  assent  to  the  invest- 
ment  in  Uiis  form.  It  ought  to  have  been 
•hewn,  that  Bome  act  of  pwUanent  pre- 
vents it  from  being  done.  We  cannot  spe- 
culate upon  the  doubt,  whether  the  Bank 
wtU  or  wjH  not  allow  it;  we  see  DOtlung  to 
{wevmt  iL 

Jvdgmattjor  the  fXam^. 


1888.     )         BANKS  V.  ANOBIX  AKD 
ian.  i9.  /  AVOTHBB. 

Reptevm — Pleading — A  voary. 

Defeudmt  aetmed  in  replevin,  because  a 
eerimim-jiereim  to  him  wnkapmn  at  the  time 
mhen,  Meld  and  enjoifed  the  lands  at 
tetant  to  Anoi  and  hv  mriue  ^  a  demise 
theretofore  mmde  bm  /.  A.  to  W,  W,  for  a, 
term  of  years,  which  term  had  vested  in  the 
mid  person  imknemn ;  and  betMute  the  rent 
the  defendant  dielrained: — 
Held,  that  the  avomry  was  ill,  and  not  sup- 
ported  by  either  the  21  Hen.  8.  c.  19.  or  the 
11  Geo.  %.  c.  19. 

Uneertaintg  in  the  description  qf  the  place 
or  the  goods  in  the  declaration  mentioned,  is 
arred  by  an  avowry,  though  theU  avowry 
is  held  to  be  bad  on  demurrer. 

Se|4eTin,  for  taking  at  the  parish  <^ 
Itfibeth,  in  the  county  of  Surrey,  in  a 
certain  close  there,  the  goods  and  chattels  of 
the  plaintiff,  to  wit,  part  of  a  rick  of  hay  of 
the  plaintifll  Avowry  and  cognizance,  be- 
canse,  the  defitodnnu  say,  that  a  certain 
person  or  persons  to  tbeu  unknown,  for  a 
fei^  time,  to  wit,  for  one  year  before  and 
ending  at  Michaelmas  1833,  and  thence 
until  and  at  the  said  time,  when,  &c.,  held 
and  enjoyed  the  said  close  in  which,  &c., 
as  tenant  or  tenants  thereof  to  tbe  said  de- 
fendant Angell,  and  by  virtue  of  a  certain 
demise  tliereof  theretofore  made  by  John 
Angell  to  one  William  Wescombe,  for  a  cer- 
tain term  of  years  yet  unexpired,  at  the 
yearly  rent  of  100/.,  payable  half-yearly, 
the  said  person  or  persons  being  a  person 
or  persons  to  whom  all  the  estate,  interest, 
and  term  of  years  of  the  said  William  Wes- 
combe, in  tbe  said  close,  &c.  bad  come,  and 


in  whom  the  same,  durii^  all  the  tin^  afore-r 
s^d,  was  legally  vested  by  wignment 
thereof  before  that  time  duly  made;  and 
because  the  rent  was  in  arrear  from  the  said 
person  brpeEsoaBunknown,the  distress  was 
made.  The  second  avowry  was  similar ; 
but  the  defendants  claimed  only  an  appor- 
tionment of  the  rent ;  both  avowries  con- 
cluded with  a  pfayer  of  judgment,  and  a 
return  of  the  sidd  gcfoda  and  chattels. 

Special  demurrer  and  joinder  therein. 

Channell,  in  support  of  the  demarrer, — 
The  avowry  is  clearly  bad  at  common  law. 
But  it  will  be  contended,  that  it  is  good, 
first,  under  the  21  Hen,  8.  c.  19.s-  i,  (1); 
or,  secondly,  under  the  11  Geo.  3.  c.  19. 
8.  22,  (2) ;  or,  thirdly,  under  both  taken 

(1)  Which,  after  recitiug  that,  "  Whwe  u  weU 
tbe  noblemen  of  this  realm  as  divers  other  persona, 
hj  fines,  recoTeries,  grants,  and  Mcrst  feoffments, 
sad  leases,  made  b;  tiie  tenants  to  persona  unknowo, 
of  tbe  tanda  and  teoamanta  faolden  of  them,  bare 
been  pnt  from  tbe  knowledge  of  their  tenants  upon 
whom  tbe^  abould,  by  order  of  tbe  law,  make  their 
avowries  for  their  rents,  customs,  and  serrices,  to 
their  great  loasea  and  binderanoea,"  enacted,  "That 
wbrsMOSTaranj  aunm-  Unb,  teoeaenta,  and  otfaar 
lMr«dttBuenta,be  boldsB  of  an/  majwr,per$on  or  per- 
■ons.hy  rents.OQatomSiOraervicea,  that  ifthe  lord  of 
whom  any  such  manor,  lands,  tenements,  or  bare- 
ditsments  be  so  holden,  distrain  upon  tbe  manors, 
lands,  or  tenements,  for  any  auch  rents,  customs, 
or  services,  and  replevin  tberoof  be  sued,  that  tbe 
lord  of  whom  tbe  aane  lands,  tenements,  or  here- 
ditaments, be  BO  holden,  might  avow,  or  bis  bailiff 
or  servant  make  conisance,  or  justify  for  ukiog  of 
the  said  distresses  upon  the  same  landi,  tenements, 
or  hereditamenta  so  boldeo,  as  in  landsor  tenements 
within  bis  fee  or  seignory,  alleging  in  the  said 
aTowry,conisance8ndjustifiGation,thesame  manors, 
lands,  and  tenemenu  to  bs  bold«n  of  him,  without 
naming  of  any  petson  certain  to  be  tenant  of  tbe 
same,  and  without  making  any  avowry,  juatifiaatioo, 
or  conisance  npon  any  person  certain,  and  likewise 
the  lord,  bail^,  or  servant  to  mske  avowry,  justifi- 
cation, or  conisance,  in  like  manner  and  form,  npon 
every  writ  sued  of  second  deliverance." 

(f )  Which,  afisr  lecitii^,  that,  whorsaa  great 
diffieslties  often  arise  in  making  avoirries  or  coni- 
aance  npon  distresses  for  rent,  quit  rents,  reliefs, 
beriots,  and  other  services,  enacted, "  That  it  ahatl 
and  may  be  lawful  to  and  for  all  defendants  in  re> 
plerin,  to  avow  or  make  ooniaonce  generally,  that 
tbe  plaintiff  in  replevin,  or  other  tenant  of  the  lands 
and  teoeneoU.  whereon  snob  distress  was  made, 
enjoyed  tbe  same  andar  »  grant  or  dmiiae,  at  auch 
a  certain  rent  during  tbe  time  wherein  the  rent 
distmioed  for  iocuirred,  which  rent  wna  then  and 
still  remains  due,  or  that  the  pLaoe  where  the  dis' 
tress  was  taken  was  parcel  of  such  certain  ten«> 
meota  held  of  such  house,  lordship,  or  manor,  for 
which  tenemonta  tho  rent,  rsttef,  bariot,  or  other 
service  distrsined  for,  was  at  the  tisu  of  sncb  dis- 
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together. '  None  of"  these,  howevert  will 
support  it.  The  statute  of  Hen.  8.  is  con- 
fined to  manorial  rents,  customs,  and  ser- 
vices, for  that  must  be  the  meaning  of  the 
terms  manor  lands,  and  manor  perton ;  it 
is  also  applicable  only  to  cases  where  the 
lord  distrains  upon  a  tenant  holding  in 
fee  by  rent  or  services.  The  mischief  in- 
tended to  be  remedied  was  the  difficulty 
which  the  lord  had  in  naming  the  tenant 
of  the  land ;  but  it  only  applied  to  cases 
where  there  was  a  tenancy  in  fee,  and  where 
he  could  all^  that  the  lands  were  within 
his  tee—Bu^MelFt  caae  (3),  Co.  Lit,  268, 
a,  269,  a,  Com.  Dig.  *Pleader,'  (3.  K,  15,) 
citing  1  Leo.  301,  and  L%tcy  v.  Fither  (4). 
It  is  not  shewn  that  the  defendant  Angell 
was  the  lord  of  whom  the  certain  persons 
held  ;  nor,  indeed,  is  it  shewn  that  he  ^Tcr 
had  seisin  of  the  land,  so  as  to  have  become 
entitled  to  the  rent ;  he  may  have  nothing 
more  than  the  assignment  of  a  reversion  of 
a  lease.  Then  the  1 1  Geo.  2.  c.  19.  s.  22, 
will  not  render  this  avowry  good.  Tbe 
former  act  rendered  it  unnecessary  for  the 
lord  to  allege  the  name  of  the  tenant  of  the 
land,  or  that  it  was  within  his .  fee :  this 
statute  relieved  him  from  the  necessity  of 
setting  out  his  title.  He  may  adopt  a  ge- 
neral mode  of  statement.  In  SylUvan  v. 
StradUng  (5),  where  it  was  held,  that  the 
tenant  had  no  right  to  traverse  his  land- 
lord's title,  there  was  a  statement  that  the 
plaintiff'held  of  the  defendant.  Here,  the 
name  of  the  plaintiff^s  landlord  is  not  stated, 
nor  that  of  the  avowant's  tenant ;  so  that, 
in  fact,  no  tenancy  is  stated  ;  and  the 
avowry  is  not  brought  within  the  1 1  Geo.  2. 
jc.  19.  Then,  although  that  statute  would 
have  relieved  him  from  the  necessity  of 
setting  out  hia  own  title,  and  the  statute  of 
Hen.  8.  from  stating  the  name  of  the  tenant 
of  the  land,  they  do  not  severally  or  jointly 
authorise  him  to  omit  the  name  of  his  own 
tenant.  But  the  declaration  is  to  be  ob- 
jected to  on  the  gromid,  that  neither  the 
place  nor  the  property  tidcen  is  described 

trsM  mad  still  remBini  du«,  wilbovt  further  Mttine 
forth  tbe  grant,  tenure,  demise,  or  title  of  luch 
landlord  or  laodlordi,  lessor  or  teeiors,  owner  or 
owners  of  sucb  manor,  any  law  or  assgo  to  tbe  con- 
trary Dotwithataading." 
(S)  6  Co.  36. 

(4)  Cro.  Elts.  146. 

(5)  «  W»«.  «08. 


with  sufBdent  certainty.  Bum  Matiaire 
(6),  and  2  Wms.  Saund.  74,  a,  n.  shew,  that 
tbe  latter  objection  is  not  vaKd,  and  as  to 
the  former,  BuUytkorpe  v.  Turner  (7)  is 
an  authority,  that  if  it  be  a  defect,  it  can 
only  be  taken  advantage  of  on  special  de- 
murrer. 

Peacock,  contrd. — The  fects  of  the  case 
are,  that  a  lease  was  granted  a  great  many 
^ears  ago ;  but  the  lessee  is  dead,  and  fait 
mterest  has  come  'to  an  assignee  whose 
name  is  not  known  to  the  avowant,  there* 
fore,  he  is  compelled  to  avow  in  this  man- 
ner. The  avowry,  however,  is  good,  under 
the  statutes  referred  to.  It  a  supported 
by  the  21  Hen.  8.  c.  19,  for  it  Is  clearly  a 
case  within  the  mischief  sought  to  be  re- 
medied thereby.  It  is  not  necessary  now  to 
allege  that  the  lands  were  within  the  lord's 
fee  or  seignory ;  but  it  is  sufficient  to  allege, 
that  they  were  held  of  the  avowant,  and  in 
this  avowry  it  is  so  stated.  Even  thou^  it 
he  stated,  ^at  the  premises  were  held  by  a 
certain  person,  it  is  not  necessary  to  allege 
that  he  held  of  the  avowant — Lucy  v, 
Fither,  It  is  said  also,  that  the  avowry 
ought  to  have  stated  a  seisin;  but  that  wai 
on^  requisite  at  common  law,  when  the 
commencement  of  the  services  did  not  ap- 
pear on  the  avowry — Com.  Dig,  (3,  K,  15.) 
Here  it  does.  Then  the  statute  1 1  Geo.  f . 
c.  19.  renders  it  unnecessary  to  derive 
title  to  the  avowant.  UiHler  that  enact- 
ment, the  common  mode  is  to  aver  that 
the  plaintiff*  was  the  tenant  of  tbe  avowant. 
As  this  avowry  is  framed,  the  defendant 
must  shew,  that  the  demise  was  granted 
by  his  ancestor,  and  prove  his  descent; 
but  that  statute  renders  it  unnecessary 
to  jHTOve  any  additional  title.  As  to  the 
statement,  that  the  name  of  the  tenant  is 
not  disclosed,  this  form  of  pleading  is  war- 
ranted, where  the  party  pluding  avers  that 
he  does  not  know  the  name,  and  is  not  ne- 
cessarily required  to  know  it~— Buckley  v. 
Hiee  TMomiu  (8),  Partridge  r.  Stnmge  (9), 
Hartley  v.  Herring  (^10),  Young  v.  Murphy 
(11),  and  The  King  v.  De  Berenger  (12). 

(6)  Ca.  T.  Hird.  1 10 ;  s.  fl.  t  Stia.  1019. 

(7)  W)I)ea,475. 

(8)  Plowd.  It9. 

(9)  IlHd.  85. 

(10)  8  Term  Rep.  130, 

( 1 1 )  S  Bing.  N.C.  54 }  a.  c.  6  Law  }.  Rep.  (N.s.) 
CP.  180.  r  V  i 

(IS)  3  Hsu.  &  Solw.  67. 
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Where  a  puty  may  in  l^al  presumption  be 
^norant  of  the  name,  he  ia  at  liberty  so  to 
state  it«  Of  coiirse,  the  defendant  must 
prove  that  he  was  so  ignorant,  or  he  will  fail 
^TheKimgv.  /fa/Aer  (IS),  and  The  King 
T.  RoiiruoH  (14).  As  the  avowant  did  not 
demise  to  the  party,  he  may  be  excused 
for  not  knowing  his  name.  The  avowry 
is,  therefore,  good ;  but  if  it  be  not,  the 
deelaration  is  bad  for  uncertainty.  The 
^ace  where  the  gooda  were  taken,  and  the 
goods  themselves,  ought  to  have  been  de> 
scribed  with  greater  accuracy.  In  PUtar 
V.  ifrodley  (15),  the  Court  considered  that 
a  similar  defect  waa  a  fetal  objection  to 
a  declaration  in  replevin,  though  certainly 
it  was  there  raisea  on  special  demurrer. 
But  this  is  not  a  mere  formal  defect  of  a 
like  nature  with  those  mentiooed  in  the 
statute  4  Ann.  c.  16;  and,  therefore,  ac- 
cordii^  to  the  opinion  of  the  Court  in 
Hooker  v.  JVye  (16),  may  be  taken  advan- 
lage  of  without  a  special  demurrer. 

pLrrruDiXB,  J. — In  Com,  Dig.  *  Plead- 
er,' (a,  K,  10,)  it  is  hud  down,  tlutt  the  de- 
claration ought  to  mention  the  place  in 
which  the  taking  was,  and  1  Sid.  9  (17),  is 
cited ;  but  it  is  added,  that  if  it  is  omitted, 
the  ^fendant  may  demur  to  the  dedara* 

liOD.] 

Id  Pope  V.  T%lman{\8),  the  Court  of 
Conunon  Pleas  held,  that  such  defects  were 
open  after  judgment  by  default.  It  is  true, 
that  the  case  in  WtUeM  is  an  authority  to 
shew  that  such  objections  are  cured  by 
pleading  over.  But  if  the  plaintiff  be  right, 
the  avowry  in  this  case  is  bad,  and  then 
there  is  no  pleading  over. 

[Loan  Dbmmam,  C.J. — ^Hiat  is  a  new 
distinctioib  Hare  you  any  authority  for 
itt] 

Perhaps  none  can  be  found ;  but  it  seems 
to  result  from  the  principle.  Then  Holme* 
V.  Hodgtom  (19)  shews,  that  the  want  of 
certainty  in  the  description  of  the  gooda  ia 
a  substantial  defect. 

riS)  3  Cunub.  9M. 
(14J  HolfsN.P.a395. 

(15)  S  MocSc  ^.78;  s.  e.  6  Lsw  J.  Rep.  CP. 
SIO. 

(16)  1  C.  H.  &  R.  S59;  b.  o.  3  Uw  J.  R«p. 
<ii.s.)  Excfa.  340  i  but  SM  Pnker  ».  Rilcr.  3  M«e.  & 

(17)  W«rtoo«.  Ctrter. 

<«8)  7Taant.64f;  s.c.  1  B.Mo.386. 
(19)  8  Horn,  399. 


ChamuU  replied. 

Lord  Dbmkah,  C.J. — It  appears  to  me, 
that  this  avowry  cannot  be  sustained.  It 
is  not  according  to  the  21  Hen.  8.  c.  19, 
because  it  is  not  stated  to  have  been  within 
the  fee  or  seignory  of  the  avowant,  nor 
holden  of  him.  Neither  is  it  according  to 
the  1 1  Geo.  i.  c.  1 9.  s.  S2.  So  fer  from 
stating  generally  that  the  defendant  had 
demiMd  to  the  plaintiff,  it  states  that  some 
one  else  had  demised  to  some  person  un- 
known. As  to  the  question  regarding  the 
persons  so  described,  it  is  not  necessary  to 
enter  into  it 

LiTTLEDALE,  J. — Tlus  was  ttot  a  good 
avowry  at  commoo  law.  Then  is  it,  ac- 
cording to  the  21  Hen  8.  c  19? — [His 
Lordship  read  the  first  and  second  sec- 
tions.] The  object  was  merely  to  avoid 
the  consequence  of  omitting  the  name  of 
the  tenant  of  the  land.  But,  although 
there  is  now  no  necessity  for  mentioning 
the  name  of  the  tenant,  it  does  not  appear 
that  the  other  part  of  the  statute  is  dis- 
pensed with-^amely,  the  allegation  that 
the  Und  was  holden  of  the  avowant.  In 
(he  present  case,  no  seisin  is  aUe||^.  I 
will  not  say  whether,  in  all  cases,  it  ia  ne- 
cessary to  allege  a  seisin.  In  1  RoU,  Abr* 
*  Avowrie,'  A,  a  case  is  stated  of  a  rever- 
sioner, afler  a  gift;  in  tail,  with  a  reser- 
vation of  rent ;  and  it  is  said,  that  there  is 
a  sufficient  privity  to  warrant  the  avowry 
on  the  reservation.  Something  untamount 
to  the  seisin  must  be  shewn ;  and  that 
may  be  the  privity  betwera  the  parties. 
The  defect  which  I  find  in  this  avowry  is, 
that  though  there  may  be  an  omission  of 
the  name  of  the  tenant,  yet  no  privity  is 
shewn  between  John  Angell  and  the  avow- 
ant William.  It  is  only  allied,  that  cer- 
tain persons  unknown  held  ofthe  avowant; 
and  it  is  not  shewn  that  William  haa  any 
title  to  the  estate  which  John  had.  The 
avowry  ts>  therefore  bad  on  that  statute. 
Then,  is  it  good  on  the  statute  of  Geo.  2  7 
That  statute  provides,  that  it  shall  be  enough 
to  allege  generally  that  the  plaintiff  held  as 
tenant;  but  it  has  always  been  necessary 
to  shewi  that  the  plaintiff  or  some  other 
person  or  persons  held,  and  to  state  who 
that  is.  It  will  not  do  to  allege  that  some 
person  uAknowD  waa  the  tenant:  in  such 
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a  case,  the  plaintiff  would  not  know  how 
to  plead  in  bar.  The  avowry  is  therefore 
badt  for  not  shewing  the  name  of  the 
tenant,  and  cannot  be  made  good  by  com- 
pounding the  two  statutes ;  if  it  could,  tha 
name*  of  the  landlord  and  of  the  tenant 
m^ht  both  be  omitted.  One  atatute  or 
the  odier  must  be  pursued.  Then,  with 
regard  to  the  declaration,  it  is  sufficient 
after  the  avowry.  As  to  the  close  and  the 
rick  of  bay,  the  defendant,  by  his  avowry, 
admits  that  he  knows  perfectly  well  where 
he  took  the  goods,  and  what  they  were. 
Many  of  the  old  cases  shew  that  ibis  de- 
claration is  good  alVer  verdict. 

Wii;i,iAHS,  J.  —  It  is  clear  that  this 
avowry  i»  not  brought  within  either  sta- 
tute. By  adverting  to  the  lansiiage  of  the 
SI  Hen.  8.  c.  19.  itself,  wi^ut  any  au- 
thority, which,  however,^naraeIy,  tluit  of 
Lord  Coke, — ^is  not  wanting,  it  will  be  seen, 
that  there  is  an  allegation  there  which  is 
fatal  to  this  avowry.  The  statute  pre* 
scribes,  that  it  shall  be  alleged  that  the 
lands  were  holden  of  the  imrty  avowant. 
Now,  there  is  no  such  allegation,  nor  any- 
thing equivalent  to  it,  in  this  avowry.  It 
is  aho  to  be  observed,  that  there  is  an- 
other defect  in  this  case :  there  is  no  alle- 
gation of  the  lands  being  within  his  f«e  or 
aeignory,  whic^  it  seenn,  from  Lord  Coke, 
is  oeeessary;  There  is  still  less  doabt  on 
the  statute  of  Geo.  2,  wfaidi  was  passed 
merely  to  remedy  the  diflBculties  recited  ; 
and  the  provision  is,  thM  it  shall  not  be 
necpssery  to  set  ont  in  detail  the  title  of 
the  party  ;  but  thMdoes  not  dispense  with 
the  necessity  of  shewing  that  the  one  party 
held  of  the  other.  Here,  it  is  staled  that 
there  has  been  a  demise  by  one  person, 
and  the  avowry  is  by  amotlier.  The  defects 
in  the  declaraiion,  if  they  be  such,  are  only 
the  subject  of  special  demurrer,  and  ought 
to  have  been  pointed  out  accordingly. 

CoLBsnMB,  J. — It  is  first  oontended* 
that  this  avowry  is  good  by  virtue  of  the 
21  Hen.  8.  o.  19.  The  evil  complained  of 
in  Uiat  statute  was  the  difficulty  of  alleging 
the  namea  of  die  tenants  of  the  land ;  and 
the  remedy  provided  was,  that  the  lord 
might  avow  without  naming  any  tenants 
whatever ;  but  the  necessity  which  existed 
ateommon  Uw,  of  the  landlotd'a 'shewing 


his  title,  still  remained.  If  it  did  not,  wfint 
was  the  need  of  the  statute  of  Geo.  S  ?  It 
has  been  argued,  on  the  words  of  the  sec- 
tion, as  though  a  sisnple  allegation  of  « 
tenancy  would  be  auffioient  \  but  that  is 
not  ao.  All  the  authorities  are  a^kcted  in 
C^.  Dig. '  Pleader,*  (3  K,  \5,  16,)  fVom 
whieb  it  appears,  that  it  is  necessary  to 
shew  that  the  place  is  within  the  demesne 
of  tilt  lord.  In  Paramor  v.  CAApntan  (SO), 
there  was  an,  avowry  on  tlie  statQte  H 
Hen.  8 ;  and  it  was  alleged  infrtt  feodim 
et  dominium.  The  plea  was  nott  tentiiM; 
and  it  was  hfld  ill,  beeause  it  did  not 
allege  the  tenure  of  any  person.  Looking 
at  the  statute,  it  is  quite  clear  to  me,  that 
this  avowry  is  bad.  Then,  does  the  statt 
■11  Geo.  s,  assist  it?  The  object  of  the 
enactment  Is  stated  in  3  Wm».  SaumL  284^ 
n.  3  ;  wad  by  tlie  provision,  the  landlord  it 
not  bound  to  set  out  his  title,  if  be  shew  A 
subsisting  tenancy  between  him  and  the 
plaintiff.  Has  that  been  done  here?  The 
avowant  shews  a  title  in  another  person, 
and  makes  himself  appear  to  be  a  strsr^eri 
He  says  there  was  a  demise  by  A.  B,  and 
shews  no  connexion  between  himself  and 
A.  B.  He  does  not,  therefore,  bring  him'^ 
self  witbln  that  statute.  Then,  the  defects 
in  the  declaration  are  cured  by  pleading 
over. 

Judgment  for  the  plaintif. 


1838.     \     THB  QDBBV  C.  ODBST  AKD 

Jan.  90.  /  '  OTBBRS. 

Poor  Rate—Maehinerif  and  Vixtvret. 

In  rating  the  occupier  of  a  mine,  and  a 
manufactory,  the  value  oj  machinery  and 
engines  affixed  to  the  or  buildings,  but 
removeable  wilhoM  imuring  it  or  them,  and 
which  are  'required  ^or  the  purpose*  of  the 
mine  and  the  mamj^ctwv,  ieiebe  taken  into 
the  estimate  of  the  mUne  ^  ike  Umd  itmd 
building  to  be  rated. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (n.s.)  M.C.  p.  17.] 

(to)  Cfo.  Jm.  itr. 
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BITXKUV  t.  SHB  LIlKOftH  OM- 
LIOUT  AND  COXK  GOMPAHY.* 

Corporation  —  Contract  —  Pleading  — 
Jsttimpnt — Ooodt  loUt  and  delivered. 

A  corporatioH  aggregate  may  enter  mto  a 
ttmtract  not  under  their  common  $ealt  and 
maif  be  sued  in  aseumfmi  for  the  breach  of  it* 

Where  goods  are  sold  under  a  contract  cf 
%aU  or  return,  and  are  kept  an  unreasonabU 
Ume,a*gtM^U  for  goods  eold and  deUoend 
is  niiitftititflMc. 

Anumpiit  ibr  goods  sdd  uid  ddiTeml. 
ion  mwnnpiit. 

Oa  the  trial,  before  F.  Maude,  Esq., 
anessor  for  the  aheriff  Ymrkahire,  at 
Wake  Geld,  on  a  writ  of  trial,  it  ms  proved, 
that  the  plaintiff,  who  was  a  maDofiuturtc 
of  gas-tnet«-s,  had  been  directed  by  a  pro- 
prietor of  the  Lincoln  Gas  Company,  which 
was  a  corporation,  to  make  a  meter  for  the 
company,  and  the  committee  of  the  latter 
sabtequently  ratified  that  order,  and  also 
gKwe  me  plaintiff  an  order  for  five  more* 
It  appeared  that  Uiey  had  been  sent  under 
m  uDderstanding  or  agreement,  that  if 
Aey  did  not  answer,  they  were  to  be  taken 
back  free  of  expense.  The  con^ny  nkif 
nately  rdected  tham,  on  the  groaad  thai 
dwy  would  not  anawer,  bat  had  retained 
thnnmconsideraU«,and,  asthejiiry  found, 
for  anmreaaonable,  tune.  It  was  objected, 
first,  that  under  these  cireumstancea,  an 
action  of  assumpsit  was  not  maintainable ; 
and  secondly,  that  the  corporation  could 
not  be  made  liable,  the  contract  not  being 
under  seal.  These  objections  were  both 
overruled  by  the  assessor,  who  reserved 
the  points,  and  the  plaintiff  recovered  a 
verdict,  damages  1^2.  In  Hilary  term 
last — 

Peaeoek  obtained  a  rule  msi  to  enter  a 
nonanit,  against  which,  cause  was  shewn  in 
tbe  same  tarm(l),  by — 

AUxmidtr, — ^Tbe  first  objection  ia,  that 
the  fiinn  of  action  u  wrong.  It  is  said,  that 
tbia  is  an  executory  contract,  it  being  a 
sale  on  delivery  or  return,  and,  therefore, 
that  it  ought  to  have  been  declared  on  as 

*  Tbersport  of  thiicsMWUpoitpooed  until  Um 
dMiMOn  of  Cborch  ».  tbe  Imperial  GBs-light  and 
Cf^  CoiDjMiiy — vide  oext  cue. 

(1)  Btfora  Puteson,  J.,  WiUisBM,  J.,  and  Cole- 
ridge J. 

Ntv  SBaiEs.VII^aB. 


an  executory  contract;  but v. 'OeM- 
smith  (8).  Brooke  v.  WIdte  (3).  Smmeott  v. 
Westgartk{4\  Harrison  v,AlUn{S),  and 
Biamchi  v.^a«A(6),  are  authorities  to  prove 
that  such  a  form  of  declaration  is  good. 
The  second  objection  is,  however,  more 
difficult  to  answer,  namely,  that  the  corpo- 
ration cannot  be  made  liable  for  a  contract 
not  under  seal.    No  doubt,  the  general 
principle  is,  that  a  corporation  cannot  con- 
tract, except  by  their  common  seal ;  yet, 
irom  the  nature  of  thii^  an  exception 
has  been  made  as  to  trifling  and  slight 
natters,  which  are  of  daily  and  ordinary 
baaineas— Cam.  Dig.  *  Franebise,'  (F.)  IS, 
Bac.  Ahr.  *  Corporations,'  (£.)  3.  So  also 
they  may  recover  on  executed  eontraots 
against  others,  though  they  were  not  en- 
tered into  under  seal.  Thus,  eorporattODt 
have  been  held  entitled  to  recover  fiw  ua« 
and  occupation  of  land— TAe  Dean  and 
Chapter  of  Rochester  v.  Peace  (y).  The 
Mayor  of  Stafford  v.  THl{9,\  or  of  tolls, 
The  Mayor  of  Carmarthen  v.  Lcwis{9)t 
and  for  Uie  supply  of  goods  sold  and  de- 
vered,  aa,  for  instance,  for  gas  supplied 
and  consumed  by  a  customer — The  City 
td" London  Gas  Company  v.  NichoUsiXQ), 
And  in  The  East  London  fVater-works  Com- 
pany V.  Bailey it  is  admitted  by  tbe 
Court,  that  a.  corporation  may  sue  upon  an 
executed  contract,  th(High  not  entered  into 
by  deed.  Again,  a  corporation  ia  rendered 
liable  in  tort,  for  thewroi^fal  acta  of  their 
servants,  though  those  servants  have  not 
been  appointed  by  deed — Smith  v.  the  Bir- 
mingham and  Staffordshire  Gas-tight  Com^ 
pony  (12).    So  corporations  established 
for  trading  purposes  may  contract  without 
deed — Broughton  v.  the  Manchester  Water- 
mrks  Company  (13).    The  present  one 

(»)  PwJoB,  N.P.C.  56. 
(3)  1  New  Rep.  330. 
<4)  4  Eut,79. 

(5)  t  Bine.  4 ;  i.  c.  t  Law  J.  Kepb  CP.  97. 

(6)  1  Hm.  ft  WeU.  545 ;  1. 0.  9  Law  J.  Rep. 

(N.a.)Ese)i.  t5t. 

(7)  1  Cuupb.  466. 

(8)  4  Bing.  75  :  s.  c.  5  Law  J.  Rep.  CP.  71. 
And  M«  Soatbwtrk  Bridge  Compaay  «.  Silli,  4 
Cur.  &  Fty.  371. 

(9)  6  Csr.  &  Pty.  608. 

(10)  «  Car.  &  Pay.  365. 

(U)  4  BiDg.  283;  a. 0.5 Law  J.  Rep.  CP.  175. 
(IS)  t  Ad.  &  El.  5t6 ;  s.o.  S  Law  J.  Rsp.  (na) 
ILfi.  165. 
(IS)  sa&Ald.l. 
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may  be  treated  as  falling  within  that  class 
of  cases.  Dunslon  v.  the  Imperial  Gas- 
light Company {14)  may,  perhaps,  be  cited; 
but  though  doubt  was  there  expressed  whe- 
ther a  company  can  be  made  liable  on  such  a 
contract  as  the  present,  the  Court  did  not 
decide  it.  Here,  then,  it  is  contended,  that 
the  goods  having  been  sold  and  delivered 
to  the  company,  and  they  having  received 
them,  the  action  well  liea  for  the  recovery 
of  the  price. 

Peacock^  in  support  of  the  rule,  admitted 
that  he  was  answered  by  the  authorities 
referred  to,  especially  by  ^iancAi  v.  Naxk, 
on  the  first  point.  But,  as  to  the  second, 
he  OHitended,  that  the  company  were  not 
liable,  aa  the  contract  was  not  under  seal. 
The  ride  is  laid  down  generally,  that  a 
corporation  a^regate  cannot  do  any  actex- 
cept  under  their  seal.  The  only  exception 
is,  as  to  the  appointment  of  servants ;  and 
even  as  regards  them,  there  is  no  authority 
for  saying  that  they  can  recover  any  salary 
or  remuneration  for  their  services  unless 
there  be  a  deed.  This  is  not  the  case  of 
a  corporation  aggregate,  which  has  a  head, 
in  which  case,  possibly  the  latter  might  be 
rendered  responsible.  At  all  events,  the 
form  of  action  cannot  be  assumpsit;  if  there 
be  a  contract,  the  law  may  imply  a  liability, 
in  which  case,  an  action  of  debt  must  be 
brought,  but  cannot  imply  a  promise  to 
support  an  assumpsit — Hir  C  Feoell  v. 
Ewebamht{\5).  There  is  no  authority 
which  decides  that  a  corporation  can  be 
made  liable  on  a  contract  not  under  seal. 
In  Tlu  East  London  JVater-»ork»  Company 
v.  Bmley,  where  the  company  sued  on  a 
simple  contract,  it  was  held  that  tliey  were 
not  liable.  In  Tilson  v.  the  fVamick  Gas- 
light Company{16),  indeed,  a  party  suc- 
ceeded against  a  corporation,  but  his  form 
of  action  was  debt ;  and  he,  in  fact,  reco- 
vered upon  the  act  of  parliament ;  and  the 
Court  said  that  they  would  presume,  on 
demurrer,  that  the  contract  was  by  deed. 
So  in  Dunston  v.  the  Imperial  Gas-light 
Company,  the  action  was  debt,  though  the 
plaintiff  failed  on  another  ground.  In  the 
cases  of  The  Mat/or  of  Stafford  v.  Tilt, 

(14)  SB.&Ad.  t«5;  s.  c.  1  Ltw  J.  IUp.(NJ.) 

K.B.  49. 

(15)  1  Roll.  Rep.  at. 

(16)  4  B.  &  C.  96t  i  a.  c.  4  Uw  J.  Rep.  K.B. 
AS. 


The  City  of  London  Gas-light  Company  v. 
Nichol,  and  The  Mayor  of  Carmarthen  v. 
Lemis,  the  contracts  were  executed,  and 
the  corporation  sued;  and  though  they  may 
be  entitled  to  recover  against  others,  yet 
it  is  a  very  different  question  whether  they 
can  be  made  liable  themselves.  Murray 
v.  the  East  India  Company  (17),  Broi^hUm 
v.  the  Manchester  Water-works  Company, 
and  Slark  v.  the  Higkgate  Archway  Com- 
jMRy  (18),  depended  upon  the  effect  which 
was  given  to  the  statutes  creating  the  cor- 
porations; and  it  was  considered  that  a 
power  was  necessarily  given  to  them,  of 
entering  into  contracts  such  as  were  re- 
quired for  the  carrying  on  of  the  trade,  in 
respect  of  which,  they  were  incorporated. 
There  is  no  such  implication  arising  upon 
the  statute  in  the  present  case. 

Cur.  adn.  vvU. 

In  Trinity  term,  the  judgment  of  the 
Court  was  delivered  by — 

Pattesok,  J.— In  this  case,  two  objec- 
tions were  insisted  on;  first,  that  the  action 
was  misconceived  in  form,  for  that  the 
contract  was  executory  only  ;  secondly, 
that  at  all  events,  assumpsit  could  not  be 
maintained  against  the  defendants,  being  a 
corporation  aggregate  without  a  head.  As 
to  the  first,  the  jury  found  at  the  trial  that 
the  time  of  return  was  unreasonable.  Upon 
the  argument  in  support  of  this  ground  of 
nonsuit,  it  was  not  denied,  that  if  the  action 
had  been  between  two  individuals,  upon 
fiiis  finding  of  the  jury,  the  form  of  action 
would  have  been  sustainable.  For  this, 
the  cases  of  BaUey  v.  Goldsmith  and  Bian- 
ehi  v.  Nash  are  certainly  sufRcient  autho- 
rities. But,  it  was  said,  that  those  deci- 
sions were  inapplicable  to  the  case  of  a 
corporation,  because  that  could  not,  at  all 
events,  enter  into  a  parol  contract  for  the 
delivery  of  goods  on  sale  or  return.  It 
seems  to  us  that  this  distinction  cannot  be 
maintained,  if  the  facts  were  sufficient  to 
raise  it;  for  the  principle  on  which  the 
cases  cited  above,  and  others,  have  been 
decided  as  to  the  proper  form  of  declaring 
where  the  original  contract  has  been  exe- 
cutory, but  the  period  of  credit  has  expired 
Dr  condition  has  been  performed,  is  not, 

(ir)  5B.  &Alil.t04. 
(18)  6TtaBt.7!». 
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that  the  law  alters  the  mode  of  declaring 
on  the  original  contract,  and  states  it  not 
according  to^  the  fact,  but  that  it  conclu- 
sively infers  that  simple  contract  to  pay 
the  price  for  goods  sold  and  delivered, 
Which  would  arise  upon  the  facts  of  a  sale 
and  delivery  without  any  special  circum- 
itaoces  accompanying  them.  He  who 
seeks  to  disturb  diat  inference,  must  not 
eoatent  himself  with  merely  shewing  con- 
ditions or  other  special  provisions  forming 
part  of  the  contract  at  the  time  of  its  being 
entered  into ;  he  must  shew  them  in  exist- 
ence and  operation  at  the  time  of  action 
brought;  if  not,  they  may  be  struck  out  of 
consideration,  and  the  contract  treated  aa 
originally  simple,  unconditional,  and  exe- 
cuted. Non  this  reasoning  will  apply 
equally  to  a  corporation  and  an  individual, 
and  we  must  now  take  it  that  the  goods 
were  sold  unconditionally,  have  been  deli- 
vered, and  are  in  the  possession  and  use  of 
the  corporation.  This,  therefore,  brings 
us  to  the  second  question,  which  is,  whe- 
ther an  action  of  assumpsit  can  be  main- 
tained a^nst  a  corporation  a^regate 
without  a  head,  on  an  executed  parol  eon- 
tract.  It  is  well  known,  that  ate  ancient 
rule  of  the  common  law,  that  a  corporation 
i^regate  could  speak  and  act  only  by  its 
common  seal,  has  been  almost  entirely 
superseded  in  practice  by  the  courts  of 
the  United  States,  in  America  (19).  The 
decisions  of  those  Courts,  although  intrin- 
sically entitled  to  the  highest  respect,  can- 
not be  cited  as  direct  authority  for  our 
proceedings ;  and  there  are  obvious  circum- 
stances which  jusUfy  their  advancing  with 
a  somewhat  freer  step  in  the  discussion  of 
ancient  rules  of  our  common  law,  than 
would  be  proper  for  ouraelves.  It  should 
be  stated,  however,  that  in  coming  to  the 
deeintms  alluded  to,  those  Courts  have 
considered  themselves  not  as  altering  the 
law,  hut  as  justified  by  the  prepress  of 
previous  decisions  in  this  country  and  in 
America.  We,  on  our  part,  disclaim  en- 
tirely the  right  or  the  wish  to  innovate  on 
the  law,  upon  any  ground  of  inconvenience, 
however  strongly  made  out;  but  when  we 
have  to  deal  with  a  rule  established  in  a 
state  of  society  very  different  from  the 
present,  at  a  time  when  corporations  were 

(19)  t  Knt's  Con.  ff88. 


comparatively  few  in  number,  and  upon 
which  it  was  very  early  found  necessary 
to  engraft  many  exceptions,  we  think  we 
are  justified  in  treating  it  with  some  de- 
gree of  strictness,  and  are  called  upon  not 
to  recede  from  the  principle  of  any  relax- 
ation in  it,  which  we  find  to  have  been 
established  by  previous  decisions.  If  that 

Erinciple,  in  fair  reasoning,  leads  to  a  re« 
ixation  of  the  rule  for  which  no  prior  de- 
nsion  can  be  found  expressly  in  point,  the 
mere  circumstance  of  novelty  ought  not 
to  deter  ub  ;  for  it  la  the  principle  of  every 
case  that  is  to  be  regarded,  and  a  sound 
decision  is  authority  for  all  the  legitimate 
consequences  which  it  involves.  Several 
cases  have  determined  that  corporations 
aggregate  may  maintain  actions  on  exe- 
cuted parol  contracts.  In  The-  Dean  and 
Chapter  of  Rochester  v.  Pearce,  Lord  El- 
lenborou^,  first  at  Kisi  Prius,  and  in  this 
court  afterwards,  held,  that  they  might  sue 
in  debt  for  use  and  occupation  of  their 
lands ;  and  the  Court  of  Common  Pleas  in 
The  Mavor  and  BurgeiseM  of  Stafford  v. 
Till,  held  the  same  as  to  assumpsit.  This 
establishes,  that  where  a  benefit  has  been 
enjoyed,  such  as  the  occupation  of  their 
lands  by  their  permission,  the  law  will 
imply  a  promise  to  make  them  compensa- 
tion, which  promise  they  are  capable  of 
accepting,  and  upon  which  they  may  main- 
tain an  action.  The  action  for  use  and 
occupation  is  established  by  the  1 1  Geo.  2. 
c.  19.  8.  14,  and,  according  to  the  words 
of  the  statute,  may  he  maintained  wherever 
the  agreement  is  not  by  deed.  Some  agree- 
ment seems  to  be  implied,  as  the  founda- 
tion ;  though  it  is  well  established,  that  it 
need  not  amount  to  a  formal  demise,  or 
even  be  express.  To  bold  then,  that  a 
corporation  is  within  this  statute,  is  to 
hold  that  it  may  be  a  p*r^  to  an  agreement 
not  under  seal,  at  least  for  the  purpose  of 
suing  on  it ;  and  it  would  be  rather  strong 
to  deny  at  the  same  time  that  it  could  be  a 
party  to  it,  for  the  purpose  of  being  sued 
on  it.  Lord  EUenborough  indeed  says,  tn 
The  Dean  and  Chapter  of  Rochester  v. 
Pearce,  "that  the  action  for  use  and  occu- 
pation does  not  necessarily  suppose  any 
demise;  it  is  enough,  that  the  defendant 
used  and  occupied  the  premises  by  the 
permission  of  the  plaintiff,  and  a  corpora- 
tion, as  well  as  an  individual,  may  grant 
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«uch  peraiiasiOB  without  deed.  But  call 
it  by  whatever  name  we  please,  permiMion 
or  demise,  it  clearly  binds  the  corporation; 
the  party  occupying  and  paying  rent  under 
it  acquires  rights  from  the  corporatioB,  be- 
comes their  tenant  from  year  to  year,  and 
can  be  ejected  only  by  the  same  means  as 
would  be  available  for  an  individual  land- 
lord. Here,  then,  the  law  implies  that  the 
corporationhas  acted  as  a  contracting  party, 
and  that  too  in  a  contract  to  the  validity  of 
which,  for  the  purposes  of  this  action,  the 
absence  of  any  deed  is  essential.  If,  in 
that  case,  an  express  agreement  not  under 
seal  had  been  tendered  in  evidence  to  prove 
the  terms  on  which  the  defendant  held,  it 
must  have  been  received,  and  if  on  tho 
face  of  it,  it  had  appeared  that  the  pluntiA 
had  come  under  any  conditions  precedent 
to  the  recovery  of  rent  on  their  part,  such 
eondidons  would  surdy  have  been  biading 
on  theas,  tbou^  not  under  seal,  and  the 
■oB-performanoe  of  them  would  have  beert 
«n  answer  to  the  action.  In  T/u  fettfA- 
rrark  Bridge  Company  v.  ^t//i  and  others 
(80),  the  contract  for  letting  was  proved 
by  a  series  of  letters.  We  agree  that  the 
relation  between  the  corporation  and  the 
occupier  of  its  land  may  commence  without 
express  contract,  that  it  may  in  the  6rst 
instance  appear  to  want  many  of  the  legal 
incidents  of  the  relation  between  landlord 
and  tenant ;  bat  add  the  fact  of  payment  of 
rent  for  one  year  Hid  aeceptanee  by  the 
eorporatien,  and  you  add  nothing  of  ex- 
press contract  on  the  part  of  the  corpora- 
tion ;  it  has  apparently  done  no  more  thm 
acquiesce  in  the  receipt  of  a  certain  eom- 
pensation  for  the  occupation  of  its  land  for 
a  year,  and  yet  by  the  addition  of  that  fact, 
the  corporation  and  the  occupier  are  de- 
monstrated to  be  landlord  and  tenant. 
This  appears  to  us  to  shew  that  in  the  eye 
of  the  law  the  relation  between  them  eora- 
menoed  in  contract,  though  it  wanted  at 
first  the  evidence  from  which  it  might  be 
inferred.  But  if  this  be  a  contract  to  which 
H  corporation  may  be  a  party,  though  not 
under  seal,  and  any  rights  resulting  from 
that  agreement  come  to  be  enforced,  may 
not  that  form  of  action  be  applied  wkiidi  is 
a^iropriate  to  par<d  agreements?  la  it 
not  wBoreaaOnnble  to  hold  that  acorponuioD 

(<0)«Csr.6iPsr.S7l. 


may  make  a  binding  promise,  and  yet  that 
assumpsit  shall  not  he  maintainable  against 
it,  if  the  promise  be  broken  1  If  then  it  be 
established  that  upon  the  same  contract 
the  remedies  are  mutual,  that  if  the  corpo- 
ration may  sue  its  tenant  in  assumpsit  orf 
a  pand  demise,  the  temmt  may  in  turn  a«e 
it  in  Ae  same  form  of  action,  we  do  not 
see  how  it  can  be  denied  that  a  eorporatiai 
occupying  land  may  be  sued  in  assumpsit 
generally.  We  may  suppose  two  contracts 
entered  into  at  the  same  moment  in  writ- 
ings not  under  seal ;  by  the  one,  a  corpora- 
tion professes  to  demise  its  land  to  A.  B, 
by  the  other,  A.  B.  demises  hts  land  to  the 
eerporation,  and  ei^oyraent  of  the  premiaea 
is  bad  under  both ;  it  would  be  surely  an 
unsatisfectory  state  of  the  law  which  should 
compel  us  to  hdd,  tkat  if  the  corporatmn 
sued  A.  B.  in  assumpsit  for  hb  rent,  A.  B. 
might  not  act  off  or  sue  in  ^  same  form 
for  that  whi^  was  due  from  Ibe  co^wra- 
tioo.  We  bare  been  thus  minute  in  exa- 
minmg  the  case  of  use  and  occupation, 
because  it  appears  to  as  very  fiurly  to  open 
the  principle  on  which  this  matter  oiwht 
to  stand.  The  same  point  has  been  ruled 
in  an  action  for  goods  sold  and  delivered. 
The  Citff  <y  Ltmdm  OoM-light  and  Coke 
Company  v.  Niehoilt  amd  anetAer,  was  as- 
sumpsit for  gas  supi^d;  the  Direction  was 
taken  that  the  contract  was  not  under  seal  f 
Best,  C.J.  overruled  it  at  once,  sajring,  "  It 
was  quite  idMurd  to  say  that  there  was  any 
necessity  for  a  contract  by  deed  in  such  « 
ease."  If^  in  that  case,  a  aet-offhad  been 
pleaded  for  meters  supplied  to  the  company, 
eotdd  evidence  in  support  of  it  have  been  re- 
jected, because  there  waa  no  contract  under 
sealfortlKsupirfy?  yet  ifit  could  not,  upon 
what  principle  can  it  be  maintained  that 
that  supply  might  not  have  been  made  the 
ground  of  an  action  of  indelnleius  auwmjH 
tit?  We  have  not  overlooked  the  technical 
difficulty  whtefa  has  been  alleged  upon  the 
form  of  the  declaration,  in  which  a  mere 
promise  is  stated.  Part  of  our  argument 
has  already  been  addressed  to  meet  it :  it 
seems  to  us  thM  it  rests  on  no  solid  foun- 
dadon.  When  the  questioo  is,  whether  a 
particular  party  can  sue  or  be  sued  by  a 
particular  wrb  dr  count,  or  be  counted 
^gnmst  in  miy  parttcukr  form,  the  true 
answer  is  to  be  found,  by  putting  another 
question,  can  he  enter  into  the  contract,  or 
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biing  hirawlf,  or  be  bTonght,  within  the 
special  circumstances,  which  form  essentiai 
parts  of  the  statement  in  such  writ  or 
count?  That  this  is  the  principle,  may  be 
seen  cdnclusively  in  the  history  of  our 
fefoisl^factioas,  ancient  and  modem,  given 
in  the  Atrd  volome  of  Bladattme'i  Cam- 
mentarie*.  If,  therefore,  it  be  asked,  whe- 
ther B  corporation  can  be  sued  in  assump- 
mt,  we  aak  in  retrnn,  can  it  bind  itself  by' 
a  panrf  ceatraet  f  Can  it  makea  pronnM? 
if  it  oan,  the  fonner  quesdon  most  be 
answered  in  tbeaflRrmative.  We,  therefore, 
agree  with  the  Court  of  Common  Pleas,  in 
The  Ma^or  of  Sle^d  v.  Till,  that  there 
is  no  substantial  diffi-renoe  in  this  respect 
between  assumpsit  and  debt.  Every  count, 
indeed,  in  debt  for  goods  sold  and  deli- 
vered, charges  a  cfmtract.  *'  The  words 
sold  and  d^iTered,"  says  Buller,  J.,  in 
Emery  v.  FeU{Z\).  "imply  a  contract,  for 
there  cannot  be  a  sale  unless  two  parties 
agree.*'  Z)e  Graoe  md  anoihrr  v.  the  Mayor 
imd  Corjporatitm  of  JtfoimoufA  (22),  was 
debt  s^aimt  a  corporation  for  the  price  of 
wrighta  and  menvres.  It  was  contended 
that  die  acdon  could  not  be  maintained,  as 
a  corporatim  cannot  contract  unless  by 
tome  instrument  under  the  common  seal. 
Tbe  delivery  had  been  proved,  an  exami- 
natioo  of  the  pwds  at  a  full  meeting  of  tbe 
corporation,  and  subsequent  use  of  them  ; 
tbe  order  for  them  was  by  the  mayor 
facto,  who  was  afterwards  ousted.  liord 
XmSerden  thought  the  examination  was 
the  exercise  of  an  act  of  ownership,  "  and 
that  by  so  domg,  the  corporation  had  ir- 
cogniacdtbecontraet."  The  verdict  passed 
for  the  plaintiflb,  and  was  not  distuilwd. 
The  reeqptition  of a  etmtractis  ita  adoption 
— the  taking  it  to  be  the  contract  ofthc  party 
BO  recognizing  it;  but  that  assumes  it  to 
be  a  ooDtraet  which  the  party  was  capable 
of  entioring  into.  Lord  Tenterden,  there- 
fore, must  have  considered  the  corporation 
as  capable  of  contracting  for  the  purchase 
of  goods  without  a  deed  ;  and  in  Duntton 
V.  the  Imperial  Oaa- light  Company,  where 
tbe  plsintiff*  failed  on  another  ground,  he 
carefully  guards  himself  from  being  sup< 
posed  to  decide  the  contrary.  We  certainly 
iMnre  not  found  any  decided  case  in  which 

t  T«rm  Rep.  30. 
(W)  4  0Br.&Pky.ni. 


it  baa  been  held  that  a  corporation  may  be 
sued  in  assumpsit  on  an  executed  par<d 
contract,  a  circumstance  of  great,  but  not 
conclusive  weight;  for  not  to  mention  that 
there  is  no  case  in  which  the  contrary  has 
been  expressly  decided  upon  ai^ument,  if  it 
be  lemembered  what  the  course  of  the  law 
bM  been  on  this  s^eet,  we  shall  find  that 
eircnmstance  not  unnatural,  and  that  some 
deductioD  mast  be  made  from  the  we^ht' 
of  diets  unfavourable  to  our  present  view, 
•which  n»y  be  found  here  and  there  in  the 
books  upon  this  subject.  At  first,  the  rule 
appears  to  have  been  exclusive,  as,  indeed, 
its  principle  required  it  to  be.  A  corpo- 
ration,  it  was  said,  being  merely  a  body 
politic  invisible,  subsisting  only  by  suppo- 
sition of  law,  could  only  act  or  speak  by 
its  common  seal.  The  common  seal,  in 
the  words  of  Pee  re  Williams,  in  The  King 
V.  Bigg  (23),  was  "  the  hand  and  mouth 
of  the  cmporation."  The  rule,  therefore, 
stood  not  upon  policy,  but  on  necessity, 
and  was,  of  course,  equally  apidicable  to 
small  as  to  great  matters ;  to  acts  of  daily 
m  of  rare  ecennrence ;  to  what  regarded 
personal  as  well  as  real  property.  Bnt 
this,  though  true  in  theory,  was  intolerablt 
in  practice ;  the  very  act  of  affixing  tbe 
seal,  of  lifting  die  hand,  or  opening  the 
mouth,  could  only  be  done  by  some  indi- 
vidual member  in  theory,  quite  distinct 
from  the  body  politic,  or  by  some  agent; 
the  management  of  the  corporate  property, 
the  daily  sustentation  of  the  membera, 
the  performance  of  the  very  duties  for 
which  the  corporation  was  created,  required 
incessantly  tliat  acts  should  be  done,  some- 
times of  daily  recurrence,  sometimes  en- 
tirely unforeseen,  yetadmitdng  of  no  delay ; 
sometimes  of  small  importance,  or  relating 
to  property  of  little  value.  The  lame  causes 
also  required  that  contracts  to  a  small 
amount  should  oflen  be  entered  into.  In 
all  these  cases,  to  require  the  affixing  of 
the  common  seal  was  impossible,  and, 
therefore,  from  time  to  time,  as  the  exi- 
gences of  the  case  have  required,  excep- 
tions have  been  admitted  to  the  rule ;  and 
what  we  desire  to  draw  attention  to,  is 
this,  that  these  exceptions  are  not  such  as 
the  rule  might  be  supposed  to  have  pro- 
vided for,  but  are,  in  truth,  inconsistent 

(t3)  3  P.  Wb«.  4tS. 
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with  ita  principle,  and  justified  only  by 
necenity.  As  each  exception  of  diis  kind 
was  made,  it  was  not  unnatural  that  the 
rule  in  all  other,yet  unforeseen  cases,  should 
receive  confirmation,  though  it  would  be 
hardly  fair  to  anticipate  thence  what  the 
opinion  of  the  Judges  would  have  been,  if 
the  cases  had  been  presented  before  them, 
and  required  their  decisions.  In  the  pro- 
gress, however,  of  these  exceptions,  it  has 
been  decided,  that  a  corporation  may  sue 
in  assumpsit  on  an  executed  parol  con- 
tract ;  it  has  also  been  decided,  that  it 
may  be  sued  in  debt  on  a  similar  con- 
tract ;  the  question  now  arise*  on  the 
liability  to  be  sued  in  assumpsit.  It  ap- 
pears to  us,  that  what  has  been  already 
decided  on  principle,  warrants  us  in  hold- 
ing that  this  action  is  maintainable.  It 
seems  clear,  that  for  a  matter  of  such 
constant  requirement  to  a  gas  company, 
as  gas-meters,  and  to  so  small  an  amount 
as  15/.,  the  company,  whether  with  or 
without  a  head,  might  contract  without 
aBKing  the  common  seal: — see  Bro.  Abr. 
*  Corporation,'  5%,  and  Horn  v.  heyi%^)\ 
and  it  is  clear  that  they  might  have  been 
sued  in  debt  for  goods  sold  and  delivered. 
For  the  reasons  given,  we  think  they  are 
equally  liable  in  assumpsit,  and  conse- 
quently this  rule  will  be  disch«rged,  I 
ought  to  mention,  that  having  been  argued 
before  three  of  us  only,  we  have  commu- 
nicated our  judgment  to  the  rest  of  the 
Court,  and  Lord  Denman  agrees  in  opinion 
with  us,  but  my  Brother  Littledale  does 
not. 

RnU  ditehargetL 


1838.     \  CHURCH  V.  THB  IMPERIAL  GAS 

Jan.  16.  /    LIQHT  AKD  COKE  COMPANT. 

CorportUion,  Contract  by, — Judicial  No- 
iice  9j. 

A  corpmnUion  ag^egate  may  make  a 
contract  withmt  an  mitrttment  under  ual^ 
and  may  sue  in  asmmpait  far  breach  of  it, 
whether  it  be  executed  or  executory. 

A  corporation,  established  by  a  public  act 
of  parliament,  sued  in  their  corporate  name 
— the  Court  took  judicial  notice,  on  a  writ 

(S4)  1  Vtntr.  47. 


of  error,  of  the  fact  of  the  ptamt^t  being 
a  corporation. 

Error  on  a  judgment  in  the  Pidace 

Court. 

The  record  set  out  the  declaration 
thus :  The  Imperial  Gas-light  and  Coke 
Company  complain  of  the  defendant,  for 
that  the  defendant,  on  &c.  within  &c., 
bargained  for  and  agreed  to  take  of  the 
plaintiffs,  and  the  plaintiffs  agreed  to 
supply  to  the  defendant,  a  certain  large 

Juantity  of  gas,  to  wit,  &c.,  from  the  21st 
uly  1 833,  and  so  on  from  year  to  year, 
at  the  rate  of  IS/.  16«.,  for  two  lights ; 
and  the  defendant,  in  consideration  thereof, 
and  that  the  plaintiffs  had  promised  to 
supply  the  gas,  promised  to  accept  the 
sanl  gas  from  the  plaintiffs,  and  pay  for 
the  same,  at  the  price  aforesaid,  quarterly, 
and  to  give  three  months*  notice  of  discon- 
tinuing to  take  the  said  gas.  Averment, 
that  the  plaintiffs  were  ready  and  willing 
to  supply  the  gas,  and  that  the  defendant 
did  not  give  the  notice,  but  refused  to 
accept  the  gas.  The  second  count  was  for 
goods  bargained  and  sold  ;  the  third,  for 
goods  sold  and  delivered ;  and  the  fourth, 
on  an  account  stated. 

The  pleas  were,  aeon  assompsit,  and 
that  the  plaintifTs  did  not  tender  to  supply 
the  gas.  The  verdict  was  found  for  the 
plaintiflb  on  the  first  issue  to  the  first, 
second,  and  fourth  counts,  and  for  the  de- 
fendant on  the  issue  to  the  third  count; 
and  for  the  plaintiffs  on  the  last  issue ; 
and  damages  were  assessed  generally  at 
S/.  16f.  6d.  The  judgment  was  general 
for  the  plaintiffs  to  recover  this  sum.  The 
assignment  of  errors  alleged,  that  the  judg- 
ment was  on  the  first,  second,  and  fourth 
counts,  and  entire  damages  had  been  as- 
sessed ;  tliat  it  appeared  that  the  cause  of 
action  in  the  first  count  is  for  the  breach 
of  an  executory  simple  contract ;  and  that 
it  appears  by  the  record,  that  the  Imperial 
Gas  Light  and  Coke  Company  are  a  cor- 
poration, and  have  brought  their  action  as 
such'  corporation ;  and  that  the  judgment 
ought  to  have  been  for  the  defendant,  and 
not  for  the  plaintiffs.    Joinder  in  error. 

In  Easter  term  last,  the  case  was  argued 
for  the  plaintiff  in  error  by — 

GasUee, — There  being  a  general  judg- 
ment for  the  phtintiflb  on  the  first,  second, 
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and  fourth  coants*  if  any  one  of  those  be 
bad,  the  judgment  must  be  arrested,  and 
there  cannot  be  an  award  of  a  venire  de 
novo.  Then  it  appears,  that  this  was  an 
action  brought  by  a  corporation  upon  an 
executory  contract,  not  entered  into  under 
seal ;  and,  according  to  the  cases  of  Eatt 
London  Wateneorkt  Company  \.  Bailey  [I), 
and  Dtauton  v.  the  Imperial  Gas  Light 
Company  {2\  such  a  contract  cannot  be 
enforced.  The  distinction  has  long  pre- 
vailed between  contracts  executory  and 
executed,  as  in  the  latter  cases  the  corpo- 
ration may  recover — Dean  of  Rochester  t. 
Pierce  (;«),  Mayor  of  Stafford  v.  Till  (4), 
Mayor  of  Carmarthen  v.  Len>u{5).  There 
are  also  cases  wliere  corporations  have  be^en 
held  responsible  on  negotiable  instruments 
given  by  them  :  that  has  proceeded,  how- 
ever, on  the  necessities  of  trade. 

R.  V.  Richards,  contrA. — First,  it  does 
not  appear  on  the^e  pleadings  that  the 
plaintiffs  below  are  n  corporation  at  all, 
or  that  they  are  an  English  corporation.  It 
is  known,  that  foreign  corporations  may 
acquire  names,  and  sue  in  this  country  by 
SQch  name — The  Dutch  West  India  Com- 
jmy  v.  Fan  Moses  (6),  The  National  Bank 
of  St.  Charles  v.  De  Bemales{7),  The 
British  Linen  Couqtany  v.  />ruiniH0R(/(8). 
It  is  very  true,  thai  a  company  bearing  the 
name  of  the  plaintiffs  below  has  been  in- 
corporaied  by  an  act  of  parliament,  which 
is  declared  to  be  a  public  act ;  but  there 
is  noifiing  to  shew  to  the  Court  that  this 
is  the  company  to  which  that  act  refers, 
and  the  Court  will  not  take  judicial  notice 
of  iuch  a  fact.  They  have  refused  to  take 
judicial  notice  of  many  similar  factx,  as 
that  Dublin  is  in  Ireland — Kearney  v. 
Kimg{9),  Spronte  v.  Lfgge{10),  or  that 
London  means  the  city  of  London — Svuth 
V.  Smyth{ll)  ;  and  though,  indeed,  the 

(I)  4  hiag.  28St  5  Ltw  3.  Rflp.C.P.  175. 

(«)  3  B.  fit  Ad.  Itb  i  a.0.  1  Uw  J.  Rep.  (h.s.) 
JC.B.49. 
(9)  1  Campb.  466. 

(4)  4  Biug.  75 ;  a.  c.  5  Uw  J.  Rep.  CP.  77. 

(5)  6  Car.  &t  Pay.  608. 

(6)  1  StT&.6IZ. 

<7)  R.&  U.  190;  s.e.  t  C.  Ac  P.  569. 

(8)  10  B.&  C.  905;  a.  e.  9  Liw  J.  Rap.  K.B. 
fIS. 

(9)  t  B.fii  AU.30I. 

no)  I  B.  &  C.  16 ;  N.  c.  1  Law  J.  Rap.  K.B.  3. 

(II)  10  Biog.  406 1  a.  e.  3  Law  J.  Rflp.  (N.S.) 


Courts  will  take  judicial  notice  of  the  ex- 
tent of  the  port  of  the  city  of  London— 
Fazakerly  v.  fft^<Atre(12),orof  the  extent 
of  the  River  Thames — Rouse  v.  Bardin 
(IS),  yet  they  have  refused  to  take  notice 
of  the  extent  of  particular  dioceses — The 
King  V.  Simpson  (14).  It  may  be,  that  the 
plaintiffs  hsve  sued  in  an  improper  name, 
and  there  might  have  been  a  plea  in  abate- 
ment ;  and  the  Court  will  make  every  in- 
tendment to  support  the  judgment.  See 
1  Saund.  228,  a,  Hitchins  v.  Stevens  (15), 
Tibbitt  vt  yorA«(  16).  But.  secondly,  as- 
suming that  the  plaintiffs  below  were  a 
corporation,  still  the  judgment  is  not  im- 
peachable. It  is  objected,  that  the  corpo- 
ration cannot  sue  on  an  executory  contract, 
not  under  seal.  Now,  it  has  never  been 
so  decided ;  and  it  is  necessary  to  consider 
the  principle  upon  which  the  objection 
proceeds.  It*  has  been  urged,  that  they 
cannot  maintain  assumpsit ;  but  that  can- 
not be  a  valid  objection,  because  it  is  not 
denied  that  they  may  sue  in  that  form 
upon  an  executed  contract.  And  if  they 
may  adopt  that  form  of  action  for  one  ob- 
ject, there  cannot  be  any  restriction  upon 
their  resorting  to  it  on  other  occasions. 
Then  it  is  admitted  that  there  are  many 
acts  which  they  may  do  without  deed,  or 
they  may  appoint  an  agent  who  may  aet 
for  them,  and  make  contracts  for  them ; 
and  it  might  be  fairly  urged,  that  perhaps 
this  contract  was  made  by  an  agent  for  the 
company,  in  which  case  no  deed  would  be 
required.  In  Tilton  v.  The  IVaraick  Gas 
and  Coal  Company  (17),  an  action  was 
brought  against  a  corporation,  and  they 
were  alleged  to  be  indebted  to  the  plaiotifT; 
and  the  Court  said,  they  would  presume, 
if  necessary,  that  they  were  indebted  by 
deed.  For  anything,  indeed,  which  appears 
upon  these  pleadings,  the  corporation  may 
have  executed  a  deed,  but  the  defendant 
has  not.  Then,  although  the  corporation 
must  have  been  sued  on  the  deed,  they 
might,  nevertheless,  maintain  an  assumpsit 
against  the  defendant  upon  his  agreement. 

(13)  1  Stra.  463. 

(13)  1  H.  BI.  356. 

(14)  t  Lord  Raytn.  1379. 
(1,5)  SirT.Raym.  487. 

(16)  4Ad.&£l.lS4;  a.e.3Law J.Rflp.(N.s.) 
K.B.  54. 

(17)  4  B.  Ct  C.  96t ;  a  e.  4  Uw  J.  Rap.  K.B. 
33. 
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Co.  lit.  229,  a.  Com.  Dig.  '  Fait,'  C,  2. 
Foster  and  Wilton  v.  Mapei  (18)  shew  one 
party  tnay  be  bound,  though  the  othi-r 
party  does  not  execute  the  deed.  Pro* 
iiably,  it  may  be  considered  that  the  cases 
of  executed  contracts,  in  which  corpora- 
tions have  recovered  upnn  contracts  not 
under  seal,  may  be  supported  upon  the 
supposition  that  the  corporation  may  have 
bound  tbenuelves  by  such  sn  instrument, 
though  the  other  party  had  not  executed 
an  instrument  of  equal  solemnity.  In  the 
action  for  use  and  occupation,  it  may  be 
alleged,  that,  in  consideration  of  the  cor" 
poratian  havii^,  by  deed,  demised  the 
land,  the  defendant  promised  to  pay  for 
the  use  and  occupation  thereof. 

[LoroDenhah,  CJ. — In  use  and  occu- 
pation, all  that  is  required  ia  a  mere  per* 
minion  to  occupy.] 

[CoLBiiiDos,  J. — It  is  certainly  difScult 
to  reconcile  those  cases  with  the  doctrine 
that  a  corporation  cannot  contract  except 
under  seal— 2  Kent's  Comm.  288.] 

If  those  cases  have  not  been  decided 
upon  such  a  presumption,  they  can  only 
be  supported  upon  the  general  ground  of 
the  capacity  of  a  corporation  to  make  con- 
tracts which  they  can  enforce,  though  not 
under  seal ;  and  thirdly,  that  is,  in  fact, 
Uie  present  law.  Certainly,  in  modern 
times  more  liberal  principles  have  pre- 
vailed, and,  in  ftvour  of  trading  corpora- 
tions, cmtracts  made  by  diem  not  under 
seal  have  been  enforced.  Many  of  their 
acts  and  contracts  are  so  triflii^  as  not  to 
warrant  the  expense  of  a  deed,  and  yet  the 
whole  of  their  trade  may  consist  of  them, 
as  in  the  present  instance,  which  is  an 
action  on  a  contract  for  the  supply  of  gas. 
As  to  the  capacities  of  corporAtions  gene- 
rslly  to  make  such  contracts,  see  Fin. 
Abr.  '  Corporation,'  K,  1,  pi.  I ;  Bae.  Abr, 
*  Corporations,*  E,  3 ;  Bto,  Abr.  'Corpo- 
rations and  Capacities,  pi.  47 — 50,  where 
it  is  exjHessly  laid  down,  that  in  conse- 
quence of  the  necessity  of  the  caae,  many 
anall  acts  may  be  done  without  deed.  They 
are  liable  in  tort  for  the  acta  of  their  ser- 
vants, though  they  give  no  authority  by 
deed — The  King  v.  Biggs  ( 1 9),  YarbonMgh 
T.  the  Bank  of  England  (20),  Duncan  v. 

(18)  Cro.  Eli*,  fit. 

(19)  3  P.  Wms.  «tr. 
(tO)  16  Eart.  6. 


the  Surrejf  Canal  Company  (il^  Smith  n 
the  Birmingham  and  StqffordMhire  Qus' 
tight  Company  (22) ;  and  many  iustanoes 
have  fKCurred  in  which  trading  corpora- 
tions have  been  made  liable  upon  simple 
contracts,  as  in  Murray  v.  East  India  Covf 
pony,  already  cited,  and  have  also  them- 
selves recovered  upon  the  like,  as  in  The 
East  India  Company  v.  Trilton  (23).  The 
City  of  London  Qas  Light  Company  v. 
Niekolis  (24) ;  and  see  The  West  Middlesex 
Waterworks  Con^aany  v.  Suwerkropp  (iS). 
It  is  true,  that  in  The  East  London  Water- 
works Company  v.  Bailey  {26),  a  distinc- 
tion is  pointed  out,  by  Best,  C.J.,  between 
contracts  executory  and  executed ;  and  be 
uys  that  the  actitm  cannot  be  maintained 
upon  the  fornur,  where  it  is  not  under 
scaL  But  that  caae  eannot  be  supporteiL 
In  Dunston  v.  the  Iwperkd  Gas  Light  Com- 
pany,  the  Court  only  decided  that  the  con- 
tract eued  on  by  the  plaintiff  was  not  one 
which  was  so  far  necessary  for  tlie  corpo- 
ration aa  to  be  binding  upon  them  without 
a  deed :  the  point  now  in  discussion  was 
not  touchy.  Either,  then,  on  the  general 
ground  that  corporations  may  recover  upon 
contracts  not  under  seal,  or  on  the  right 
to  do  so  in  contracts  relative  to  the  trade 
of  the  particular  corporation,  of  which  this 
ia  an  instance,  the  judgment  of  the  Court 
below  is  right. 

Gaselee,  in  reply,  was  relieved  from  ar- 

Suing  the  6rst  ptnnt  made  by  the  defon- 
snt,  as 

Loan  DsmuK,  C.  J.  observed — We  all 
think  that  we  innst  take  notice  that  thia 
the  corporation  mentioned  in  the  act  of 
parliament. 

Tlien,  as  to  making  any  intendment  after 
verdict,  nothing  can  be  intended  except 
what  is  necessarily  implied  from  what  ia 
stated — Spieree v.  Parker(i7),  Now,  diere 
is  no  ground  for  implying  that  the  corpora- 
tion here  executed  any  deed,  or  that  they 
appointed  any  agent  who  made  the  con- 
tract, and  as  to  the  supposition  made  re- 

(«i)  S  Stuk.  N.P.C.  50. 

(tt)  1  Ad.&El.M6;  s.e.  3I«w  J.IUp.(H3.) 

K.B. 165. 

(S3)  3  B.  &  C.  S80;  s.c.  3  Uw  J.  Bep.  K.B. 
S4. 

C24)  «  Cir.  &  P«y.  365. 
t5)  Hog.  &  Uil.  408. 

»6)  4Binc.SSS;s.c.5UirJ.Bflp.C.P.ir5. 
S7)  1  Tens  Bap.  141. 
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girding  tlie  action  for  use  and  occupa" 
tioD,  if  they  really  demise  by  deed,  then 
•uch  an'  action  cannut  be  maintained.  So 
also  if  they  a>tild  only  enter  into  the  con- 
tract 1^  a  deed,  their  agent  could  only 
make  the  contract  in  the  like  manner. 
The  eases  referred  to  stand  upon  the  dis- 
tinction pointed  out;  the  law  will  imply  a 
promise  -to  pay  for  what  has  been  already 
enjoyed,  but  wUI  not  acknowledge  a  con- 
tract made  by  a  corporation  which  has  not 
beenaeted  upon,  unless  it  has  been  tolemnly 
entered  into.  The  argument,  that  this  is 
a  trading  company,  and  that  this  is  a  trading 
contract,  fails,  because  it  cannot  be  said 
that  it  was  necessary  for  the  company  to 
make  an  executory  contract  for  the  supply 
of  gaa  in  future. 

Cwr.  ado,  vulU 

On  this  day  the  judgment  of  the  Court 
was  delivered  by — 

Lord  DimtAV,  C.J. — This  was  error 
from  a  jadgfnent  pronounced  in  the  Palace 
Court,  for  the  defendants  in  error,  who 
were  plaintifl%  below  in  an  action  of  as- 
sumpsit, on  the  breach  of  an  executory 
contract  for  the  supply  of  gas  on  the  one 
hand,  and  the  non-acceptance  and  non- 
payment on  the  other.'  The  error  insisted 
npon  in  argument  before  my  Brothers  Pat- 
teson,  Coleridge,  and  myself,  was,  that  the 
plaintiffs  bMng  a  corporation  were  inca- 
pable of  suing  in  assumpsit  on  an  execu- 
tory ctmtract,  and  the  distinction  was  taken 
between  a  contract  executory  and  executed. 
In  support  of  this  distinction,  the  case  of 
The  Eaat  limdm  Watermrke  t.  Bailej/md 
otkere  was  cited  as  a  direct  authority. 
When  this  case  was  argued,  this  Court  had 
not  pronounced  its  judgment  in  that  of 
Beverley  v.  the  Lincoln  Gas  Company  (28), 
in  which  it  has  determined  that  assumpsit 
is  maintainable  against  a  corporation  upon 
an  executed  contract  for  goods  sold  and 
delivered.    We  do  not  mention  this  latter 
case  as  directly  in  point,  but  because  having 
there  coiisidered  at  some  length  the  prin- 
eiplea  upon  which  the  law  stands  as  to  the 
powers  and  liabilities  of  corporations  in 
respect  of  parol  contracts,  we  are  now  re* 
Ueved  from  some  parts  of.  the  inquiry, 
whidi  it  might  othennse  bate  been  neces- 

(f8>  Sm  aiile,  p.  ]  t3. 
Hew  Sksibs,  VII.-aB. 


sary  to  have  gone  through.  Assuming  it, 
therefbre,  to  be  now  established  in  this 
court,  that  a  corporation  may  sue,  or  be 
sued  in  assumpsit,  upon  executed  contracts 
of  a  certain  kind,  among  which  are  in- 
cluded such  as  relate  to  the  supply  of  ar- 
ticles essential  to  the  purposes  for  which 
it  is  created,  the  first  question  will  be, 
whether,  as  affbcting  this  point,  and  in  re- 
spect of  such  contracts,  there  is  any  sound 
distinctitm  between  contracts  executed  and 
executory.  Now,  the  same  contract  which 
is  executory  to-day  may  become  exei^^ied 
to-morrow.  If  the  breach  of  it  in  its  latter 
state  may  be  sued  for,  it  can  only  be  on  the 
supposition,  that  the  party  was  competent 
to  enter  into  it  in  its  former;  and  if  the 
party  were  so  competent,  on  what  ground 
can  it  be  said  that  the  peculiar  remedy 
which  the  law  gives  for  the  enforcement 
of  such  a  contract,  may  not  be  used  for 
the  purpose?  It  appears  to  us  a  legal  so- 
lecism to  say,  that  pa!rties  ate  .competent 
by  law  to  enter  into  a  valid  contract  in  a 
particular  form,  and  that'^tlie  appropriate 
i^al  remedies  for  the  enforcement,  or  on 
the  breach  of  such  a  contract,  are  not  avail- 
able between  them.  Where  the  action  is 
brought  for  the  breach  of  an  executed 
contract,  the  evidence  of  the  contract,  if 
an  express  one,  must  be  the  same  as  if  the 
action  were  brought  while  it  was  executory. 
An  oral  or  written  agreement,  or  a  series 
of  letters,  might  be  produced  to  prove  the 
fact,  and  the  terms  of  the  contract.  Could 
it  be  contended,  that  these  would  be  evi- 
dence of  a  valid  contract  after  execution, 
but  of  a  wholly  inoperative  one  before  ? 
Unless  positions  such  as  these  can  be 
maintained,  we  do  not  see  how  to  support 
any  distinction  between  executory  and  exe- 
cuted contracts  of  the  description  now  un- 
der consideration.  A  distinction,  however, 
seems  to  be  intimated  in  some  cases  be- 
tween the  express  contract  of  the  parties, 
and  that  which  the  law  will  imply  for  them 
from  an  executed  consideration,  and  a  va- 
lidity is  attributed  to  the  latter,  which  is 
denied  to  the  former.  But  there  is  no 
foundation  for  this ;  the  difference  between 
express  and  imj^ed  contracts  is  merely  a 
difference  in  the  mode  of  proof.  On  the 
one  hand,  a  plaintiff,  who  should  sue  on  a 
contract  to  be  implied  from  certain  acts 
done,  must  be  nonsuited  if  those  acts  were 
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shewn  to  be  in  cpro^ianee  with  uipnlatiou 
antecedently  ewtered  into,  unless  he  wer4 
prepared  with  evidence  of  all  the  stipula- 
tions. On  the  other  hand,  no  contract  can 
be  implied  from  the  acts  of  parties,  or  re- 
sult by  law  from  benefits  received,  bi)t 
such  as  the  same  parties  were  competent 
expressly  to  enter  into*  And  this  is  im- 
portant in  the  present  argumeot,  because 
it  makes  the  decisions  on  ioaplied  contracts 
authority  for  our  decision  upon  wexpreis 
one.  Upon  these  grounds*  we  are  pre- 
pared to  decide  that  the  present  ac^en  was 
maintainable.  So  iH«  thereforet  as  the 
decision  of  the  Court  of  Common  Pkas, 
in  The  Etui  LimAm  WiUerworkt  Compamtf 
V.  Bailey  w4  <^hfr»,  proceeded  on  the  dia* 
tinction  between  contracts  executed  and 
eteculory^  we  are  coropeUed,  after  consi- 
deration, to  express  our  opinion,  that  it 
was  wrongly  decided.  The  case  may  be 
sustained,  howevw,  on  another  ground) 
consistently  with  our  previous  remarks, 
and  which  affords  another  reason  for  out 
present  decision.  The  general  rule  of 
law  is,  that  a  eorporaticm  contracts  undet 
Us  common  se^*  A>,  a  general  rule,  it  m 
otily  in  that  way  that  m  corporation  can 
express  its  will,  or  do  any  act.  I'hat  ge- 
neral rule  has*  from  the  earliest  traceahla 
period,  been  subject  to  exceptions^  the 
decisions  as  to  which  furnish  the  principle 
on  which  they  have  been  established,  and 
are  instances  illustrating  its  api^ication, 
but  ace  not  to  be  taken  as  so  prescribing 
in  terms  the  exact  limit  thai  a  merely  cir- 
cumstantial difference  is  to  exclude  from 
the  exception.  This  principle  appears  to 
be  ctfNverueare,  amoanting  idmost  to  neeee^ 
tUy.  Wherever  to  hold  the  rule  applica- 
ble would  occasion  very  great  inconveni- 
ence, or  tend  to  defeat  the  very  el^ect  for, 
which  the  corporation  was  created,  tba  ex- 
cepti(m  has  prevailed.  Hence  the  retainot 
by  parol  of  an  inferior  servant,  the  doing 
01  acta  very  frequently  recurring,  or  too 
insignificant  to  be  worth  the  trouble  of 
affixing  the  common  seal,  are  established 
exceptions.  On  the  same  principle  stands 
the  power  of  accepting  bills  of  exchange, 
and  issuing  promissory  notes  by  compa- 
nies incorporated  for  the  purpose  of  trade 
with  the  righu  and  liabilities  eoosequent 
thereoa.  These  princi^ea  weroi  it  ia  evi- 
dent, [wesna  t  to  the  auentioa  of  the  Court  of 


Common  PleaSt  when  tjie  caee  in  questioa 
was  decided ;  and  they  might  seasonably 
have  held,  that  a  contract  with  a  w«t<E 
company,  for  ibe  supply  of  iron  pipes* 
was  not  one  of  so  frequent  occuErencei 
or  small  importance^  or  so  brought  witfais 
the  purpose  of  the  incorporation,^  that  the 
principle  of  convenience  above  establMhed 
required  it  to  be  taken  out  of  the  gtoeri^ 
rule.  If,  however,  the  present  ease  be 
tried  by  the  same  test,  the  deeiuon  omM 
to  be  the  oth*r  way.  On  the  £ico  q{  Sua 
record  we  nuut  undwstand  this  coropaa^E 
to  have  been  incorporated  foe  the  purpOM 
of  aupplyii^  individuals  willing  to  con-, 
tnet  with  them  for  gas  light  and  coke,  and 
the  present  appears  to  hare  been  a  coor 
tract  for  the  supply  of  gaa  fisr  a  yeaiv 
amouitting  to  16«.,  and  so  from  year 
to  year.  We  cannot  be  ignorant  that  uich 
contracts  must  be  of  frequent  and  almost 
daily  occurrence,  and  to  hold  that  for  every 
one  of  them  of  the  same  or  kss  amovnt 
(for  where  the  sum  is  so  small,  a  Auainution 
of  half  eould  not  vary  the  priiMnple)i  it 
waa  necfasary  to  affix  the  common  acatf 
would  be  so  seriously  to  impede  the  cor- 
poration in  fulfiHing  the  very  purpoK-  Iba 
which  it  waa  created,  that  we  think  we  ara 
bound  to  hold  the.  case  fairly  brought 
within  Uie  principles  of  the  established 
exceptions.  Leaving,  therefore,  the  an^ 
cient  rule  still  unbroken*  in  all  the  instaneea 
to  which  it  is  fairly  ai^licable,  we  art  of 
opinion  that  the  present  action  waa  well 
twought,.  and  consequently  our  judgmml 
will  be  for  the  defendants  in  erraf . 

Jm^nmtfar  the  ieJmimnU  ta  error. 


1838      (         QHBEK  t,  TUB  COHPAKT 

J     |i   X  or  FROPEUToaaoFTustaeoe 

'    AMD  UVIRFOOL  KAVIOATIOHI. 

Poor  Rate — Canal  and  Nitvigatunt — 
Wharfs — Construction  of  Local  Acts. 

By  the  10  Ges,  3.  c.  cgiw.  the  Leeds  amA 
Liaerpool  Navigation  Campamy  were  «m* 
fenxred  to  jmrciiate  lands  for  the  use  of  ike 
navigationf  and  to  make  acanalt  and  to  take, 
tolls;  and  by  clause  49,  it  was  declared^ 
that  the  tolls  should  be  exempted  from  tka 
payment  of  all  rates,  other  than  the  land 
used  for  the  pwrpote  of  the  mangattoH  nnwU 
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htwt  hen  mUfftct  to  if  tMe  act  had  nci  been 
made.  BytketS  Cm.  8.  c.  xlvii.  thia  act 
MM  refe0ted,  but  a  4mHar  elmue  was  r«- 
enaeUd,  7%e  69  Oto.  S,  t.  ct,  which  em»- 
hkd  tie  Mnpany  to  mahg  Mjutker  cui,  tx- 
tmdtd  aU  the  ewemj^eme  Ai  thtfonur  acts 
to  dke  nem  works  ;  mnd  section  17  it  was 
MclB<  «  That  aU  tke  hnds,  iweUing. 
kmmest  wharfs,  ^qmysy  wtttehovueo^  lock' 
hmsn,  behnging  to  the  eompmyt  ekouid  bo 
rm$tabU  m  the  te»eral  ptmshes  where  re~ 
^peeli99l<f  situmte — tke  lands  acoer£ng  to 
the  qtnoMty  rnd  quaUtg,  md  the  dweuing~ 
kmseSf  whmfs^  accor^g  to  t/te 

Mfiirv  and  respective  usis^  dimensions,  and 
deserifaions  thereof,  and  shot^d  be  charged 
im  Uke  manner  as  lands  of  a  like  qvedity, 
anddwelUmg-hoiaes,  warehaases,  iock-kouses, 
tmd  other  houses  of  a  and  similar  size, 
natmti  dimensbmst  or  descr^lions  inthere* 
speetioe  parishes  tthm  dt$iM,  shoi^d  be 
elittfged* 

The  esmal  me  ^mUe,  and  the  ewihpany 
waAe  banns  and  branehss  on  other  hndptir- 
ehased  mder  the  powers  gioen  by  the  acts, 
and  M  the  sides  thereof  had  wharfs  at  which 
Setseis  nnhnded,  which  wharfi  were  a  gredt 
pMie  convenience,  andwere  partly  occupied 
hy  the  company,  and  partly  kt  to  tenants. 

iteid,  JirH,  that  the  land  tfthe  canal  in 
the  original  Une  was  rateable  according  to 
its  take  at  the  time  ^f  the  making  of  the 
fttto,  wHh  reference  to  the  balae  of  the  ad- 
jacent toady  and  not  according  to  its  talni 
whim  lha  cmuU  was/rst  made,  nor  according 
U  iU  natmefar  the  purpoeesfor  which  it  was 
weedt 

/feldy  ulsot  thnt  they  men  ta  be  assessed 
fbr  the  branches  and  bdsini  not  on  the  drt- 
ginat  tine  in  the  same  manner  t 

And  /or  the  wharfs  and  qnays  according 
lb  the  value  of  sintiUr  property  in  the  same 
piaish,  M  the  tim  of  inaking  the  rale.  ■ 

iFor  the  report  of  the  above  case,  see 
■w  S.  Rep.  (h.s.)  M.C.  p.  41.] 


fRIHCK  V.  8AH0. 


1M8«  \ 
Jan.  «0.  / 

Ewidettce—Re-exanunation  of  IfUness. 

Proof  of  a  detached  statement  made  by  a 
wknsu  at  a  farmer  thne,  does  not  authorize 
pnof  by  the  party  caUiag  him,  of  all  that 


he  said  at  the  same  time,  but  only  of  so  much 
as  can  be  in  some  way  connected  with  thi 
statement  praoed. 

So,  also,  where  declarations  of  the  party 
to  the  suit  are  given  in  evidence  an  cross-ex- 
amination of  his  witness^  he  cannot  instet 
upon  giving  evidence  of  all  that  he  stated  net 
eonneeted  with  the  subject  of  those  deelara- 
tkms. 

Case  for  a  mah'cious  arrest. 
Pfoa— Not  guilty. 

On  the  trial,  before  Lord  Denman,  C.J., 
at  the  Sittings  in  Middlesex  after  Trinity 
term,  18S6,  it  appeared,  that  the  defendant 
had  brought  an  action  against  this  plaintiff 
ki  1884,  for  a  Sum  of  60/.,  alleged  to  have 
been  advanced  by  way  of  loan,  and  arrest- 
ed him  for  that  suni,  but  failed  on  the  trial, 
and  the  verdict  passed  for  the  present 
pbinttff.  One  of  the  witnesws  for  Samo 
was  afterwards  prosecuted  at  the  Old 
Bailey  fbr  perjury*  by  Prince,  who  was 
there  examined  as  a  wiMess.  At  the  pre- 
sent trial,  the  plaintiff's  attorney  was  call- 
ed as  a  witness  for  him,  and,  on  cross-ex- 
amination having  admitted  that  he  was  in 
court  at  the  Old  Bailey  when  the  plaintiV 
was  examined,  was  asked,  whether  the 
plaintiflT  had  not  then  stated,  that  he  had 
applied  to  the  Insolvent  Debtors  Court 
fbr  his  dischai^e,  and  been  remanded  by 
that  Court*  and  that  he  had  omitted  in  his 
schedtile  the  debt  claimed  by  Samo.  It  was 
proposed  on  re-examinattoni  to  ask  whe- 
ther, in  Uie  course  of  die  same  cmversation, 
he  Ind  not  stated,  that  Mr.  Samo  had  given 
him  die  money  ?  This  question  was  ob- 
jected to,  and  his  Lordship  was  of  o^nion 
that  it  could  not  be  asked.  The  deflsndani 
having  recovered  a  verdict,  itt  the  ensuing 
term, — 

Sir  F.  Pollock  obtained  a  role  nisi  for  a 
new  trial  {  against  which*  cause  was  shewn 
in  last  term  by — 

Sir  W.  W.  Follett  and  Chandlets.— The 
question  was  properly  rejected.  On  re^ 
examination,  a  witness  may  be  allowed  to 
explain  the  evidence  which  he  has  given  on 
cross-examination ;  and,  therefore,  if  he 
has  given  part  of  a  conversation  or  of  an 
examination,  he  may  be  called  upon  to  give 
the  rest,  so  far  as  it  relates  to  the  subject- 
matter  of  the  cross-examination ;  but  he  is 
not  at  liberty  to  state  the  whole  of  that 
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converifttion  or  examination,  if  it  be  not 
necessary  to  afibrd  such  explanation.  The 
case  of  written  documents  is  different,  be- 
cause, unless  the  whole  document  be  read, 
it  cannot  be  known  whether  any  portion 
of  it  donot  relate  to  the  point  inquired  into. 
In  the  communication  of  a  conversation, 
that  may  be  ascertained.  To  allow  this 
question,  would  enable  a  party  at  any  time 
to  make  evidence  for  himself,  by  stating 
facts,  and  then  insisting  upon  the  whole  of 
his  statement  being  given  in  evidence. 
.  [Pattesoh*  J.  r£»rred  to  the  answers 
of  the  Judges  ia  The  Qwfn'M  case  (1).] 

The  rule  is  there  quali6ed  in  the  manner 
already  stated,  viz.  that  so  much  of  the 
previous  examination  must  .be  given  as 
relates  to  the  subject-matter  of  the  cross- 
examination. 

[Pattbson,  J. — Lord  Tenterden,  in  his 
judgment,  seems  to  consider,  that  where 
the  conversation  is  with  a  party  to  the  suit, 
the  whole  of  it  may  be  given  which  relates 
to  the  subject:  matter  of  the  suit.] 

Sir  F.  Pollock  and  BaU,  in  support  of 
the  rule. — The  whole  of  the  conversation 
was  ofimportance  in  this  suit.  It  had  been 
s6nght  to  diiparage  the  character  of  the 
plaintiff  by  the  cross-examination  of  his 
witness ;  it  was,  therefore,  incumbent  upon 
the  Judge  to  allow  all  that  he  had  said  in 
that  conversation,  relative  to  the  subject- 
matter  of  the  present  action,  to  be  given  in 
evidence  for  him.  It  ia  impossible  to  dis- 
tinguish this  case  from  that  of  letters  and 
written  documents,  and  answers  in  Chan- 
cery, the  whole  of  which  must  be  read  if 
put  in  evidence — Earl  of  Bath  v.  Battertea 
li\  and  Lynch  v.  Clarke  {S).  As  to  the 
necessity  of  reading  the  whole  document 
to  ascertain  the  relevant  part**  the  Judge 
might  inspect  and  determine  it  himself. 
But  as  the  party  agaiiut  whom  an  admis- 
sion is  made  is  entitled  to  have  the  whole 
of  it  disclosed— 1  Ph.  Evid,  109,  Thompson 
V.  Auelw  (4),  so,  here,  the.  whole  of  this 
converaation  waa  admissible. 

Cur.  ade,  vvU. 

On  this  day,  the  judgment  of  the  Court 

was  delivered  by- 
CD  t  Brod.  &  Bias,  f  97, 
(3)  A  Mod.  9. 
<3)  3  Salk.  15S. 

.  (4)  ClX&B.36l;i.c.lUwJ.Rep.K.B.99'. 


'  Lord  DenmaNjCJ. — This  was  an  action 

for  a  malicious  arrest,  on  a  false  sugges- 
tion, that  money  was  lent  by  the  defencknt 
to  the  plaintiflT,  when  it  had,  in  fact,  been 
given.  The  plaintiflf  called  his  attorney  as 
a  witness ;  he  happened  to  be  present  at  the 
trial  of  a  prosecution  for  perjury,  instituted 
by  the  plaintiff  against  a  witness  in  the 
action,  wherein  he  had  been  arrested.  The 
defendant's  counsel  inquired  of  him  in 
cross-examination,  whether  the  plaintiff 
had  not,  on  the  trial  for  peijury,  stated  that 
he  himself  had  been  iiwolVient  repeatedly, 
and  remanded  by  the  Courts  .Tfaii  qt^timi 
was  not  objected  to.  On  bis  reexamina- 
tion, the  same  witness  was  asked,  whether 
the  plaintiff  had  not  also  on  that  occasitm 
given  an  account  of  the  circumstances  out 
of  which  the  arrest  had  arisen,  and  what 
that  account  was,  for  the  purpose  of  laying 
before  the  jury  proof  that  the  arrest  waa 
without  cause,  or  malicious,  of  both  which 
facta  there  waa  scarcely  any,  if  any,  evi- 
dence whatever.  The  question,  expressly 
confined  to  that  purpose,  was,  whether  the. 
plaintiff  did  not  say,  in  the  course  of  hi» 
examination,  that  the  money  was  given,  and 
not  lent.  To  this  question,  die  defendluit'a 
counsel  objected,  not  on  account  of  ita 
leading  form,  but  because  the  defendant 
having  proved  one  detached  expression 
that  fell  from  the  plaintiff  when  a  witness, 
does  not  make  the  whole  of  what  he  then 
said  evidence  in  his  own  favour.  My  opi- 
nion was,  that  the  witness  might  be  asked 
as  to  everything  said  by  the  plaintiff^  when 
he  appeared  on  the  triaVof  the  indictment, 
Uuit  could  in  any  way  qualify  or  explain 
the  statement,  as  to  which  he  had  been 
cross-examined ;  but  that  he  had  no  right 
to  add  any  independent  history  of  transac- 
tions wholly  nncorniected  with  it.  That  a 
witness's  statement  of  some  one  ibiag  sud 
by  him,  though  drawn  out  by  a  cress-ex- 
amination, does  not  permit  the  opposite 
party  to  add  to  it  all  that  he  may  hav^ 
uttered  on  the  same  occasion,  was  in  effect 
decided  by  seven  out  of  eight  Judges, 
whose  opinion  was  taken  by  the  House  of 
Lords,  in  the  progress  of  the  bill  of  pains 
and  penalties  against  Her  Majesty  Queen 
Caroline.  Lord  Tenterden,  in  delivering 
that  opinion,  said,  "I  think  the  counsel 
has  a  right)  on  re-examination,  to  aak  aU 
qnesticMis  which  may  be  propier  t<i  drajn^ 
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forth  ID  explaiiatsoii  of  the  sense  and  mean- 
ing of  the  exiwesrions  tued  by  Uie  witness 
00  crosB-exftminfttioii,  if  they  be  in  them- 
selves donbtful,  and  also  of  the  motive  by 
whidi  the  wiCBsas  was  induced  to  use  those 
expressions ;  but,  I  think,  he  haa  no  right 
to  go  further,  and  to  introduce  new  mat- 
tera  not  suited  to  the  purpose  of  explain- 
it^  either  the  expressions  or  the  motives 
of  the  witness  and  as  many  things  may 
pass  in  one  and  the  same,  conversation, 
which  do  not  relate  to  either,  the  learned 
Chief  Justice  declared  the  opinion  of  the 
Judges,  that  the  witness  could  not  be  re- 
examined, even  to  the  extent  of  all  that 
migkt  have  passed,  relating  to  his  becoming 
a  witness,  to  which  the  statement  proved 
htd  reference.  Lord  Wynfbrd  (then  Mr. 
Justice  Best),  it  ia  true,  dissented  from 
diis  doctrine,  and  thought  that  the  whole 
natter  diat  paased  in  the  same  conversation 
was  made  admissible  by  the  adversary's 
iittroducti<m  of  any  part.  But  he  rested 
hb  dissent  on  the  pubpriety  of  giving  a 
witness  a  full  onptoftunity  of  self-yindica* 
tim^- wJij^viiFlrhth'',  the  op&iion  of  the 
seven  Mioses  already  secured  for  him ;  and 
he  alao  lamented  that  the  prevailing  rules 
of  evidence  were  too  narrow,  and  thus 
proved,  that  he  rather  thought  it  a  good  op- 
poitnnity  to  extend  them,  than  that  he  was 
contented  to  abide  by  them.  Lords  Eldon 
and  Redesdale  are  also  reported  in  the 
ParliaoMatary  Debates,  to  have  intimated 
their  disagreouent  from  the  opinion  of  the 
seven  Judges.  They,  however,  acted  upon 
it,,  and  the  extrtme  caution  widi  which  the 
fonoer  learned  Lord  framed,  and  oflen  re- 
modelled the  question,  to  be  proposed  to 
the  Judges,  can  hardly  be  reconciled  with 
the  doctrine  that  the  whole  of  what  pass* 
ed  at  the  c(»iversation  referred  to,  was 
ibr  that  reason  admissible.  Upon  the 
whole,  we  think  it  must  be,  taken  as 
settled,  that  proof  of  a  detached  state- 
ment made  by  a  witness  at  a  former  time, 
does  not  authorize  proof,  by  the  party  call- 
ing that  witness,  of  all  that  he  said  at  the 
same  time,  but  only  of  so  much  as  can  be 
in  aome  way  ooDnectcd  with  the  statement 
proved.' 

But  in  the  present  case,  the  statement 
did  not  proceed  from  a  witness,  but  from 
a  party  to  the  auit ;  and  the  opinion  deli- 
vered by  Lord  Tenterden  is  not  only  con- 


fined to  the  former  casci  but  is  expressly 
said  by  him  not  to  apply  in  the  latter ;  his 
langui^e  is  accurately  cited  by  Mr.  Starkie 
(5)  from  «  BrodL  ^  Bmg.  297,**  Where  a  wit- 
ness has  been  cross-examined  as  to  a  con- 
versation with  the  adverse  party,  the  counsel 
for  that  party  has  a  right  to  lay  before  the 
Court  Uie  whole  which  was  said  by  his 
client  in  the  same  conversation,  not  only 
so  much  as  may  explain  or  qualify  the 
matter  introduced  by  the  previous  examin- 
ation, but  even  matter  not  properly  con- 
nected with'  the  part  so  introduced,  pro- 
vided only  that  it  relate  to  the  subject- 
matter  of  the  suit."  The  reason  is  added, 
"  because  it  could  not  be  just  to  take  part  of 
a  conversation  as  evidence  against  a  party 
without  giving  him  at  the  same  time  the 
benefit  of  the  eatin  residue  of  What  he  said 
on  the  same  occaiion."  We  forbear  from 
oiteruig  into  a  detailed  examination  of  the 
doctoine  there  laid  down.  We  have  con- 
sidered it  repeatedly,  with  the  utmost 
care,  and  with  all  the  diffidence  inspired 
by  such  an  authority  ;  but  we  cannot 
assent  to  it.  We  will  merely  observe,  that 
it  was  not  introduced  as  an  answer  to 
any  question  proposed  by  the  House  of 
Lords;  and  may,  therefore,  be  strictly 
regarded  as  extra-judicial;  that  it  was 
hot  necessary  as  a  reason  fbr  the  an- 
swer to  the  question  that  was  proposed ; 
that  it  was  not  in  terms  adopted  by  Lord 
Eldon,  or  any  of  the  other  Judges  who 
concurred ;  diat  it  was  expressly  denied  by 
Lords  Redesdale  and  Wynford;  and  that  it 
does  not  rest  on  any  previous  authority. 
We  ought  to  add,  that,  in  oiir  opinion,  the 
reason  of  the  thin^  would  rather  go  to 
exclude  the  statements  of  a  party'  making 
declarations  which  cumot  be  disinterested. 
Nothing  would  be  more  easy  than  to  find 
or  imagine  examples  of  the  extreme  injus- 
tice that  might  result  from  allowing  such 
statements  to  be  received ;  but  none  can 
be  stronger  than  the  actual  case.  Because 
the  plaintiff  was  shewn  to  have  said,  that  he 
was  insf^vent,  he  would  faavie  been  allowed, 
without  any  reference  to  his  own  insolvency, 
to  prove  by  his  discourse  at  the  same 
penod  every  averment  in  his  declaration, 
with  every  circumstance  likely  to  excite 
prejudice  and  odium  against  the  defendant; 

(5)  Slirk.jBii  Eni.  vol.  1,  fk  160,  ffnd  edil. 
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and  if  this  were  evidenoe,  the  jury  would 
be  bouml  to  coBnder»  and  might  give  full 
effect  to  it,  and  thus  award  large  dami^ea 
for  an  uijury,  of  which  no  particle  of  proof 
coukl  be  found  but  the  plaintifTs  own  as* 
sertion.  We  are  of  opinion,  that  the  line 
was  correctly  drawn  at  the  trial,  and  that 
Uiis  rule  must  be  discharged. 


Watermen's  Act — 7  ^  8  Geo.  4.  c.  Ixxv, 
— Steam-  V eatels. 

The  Cowrt  of  Mayor  and  Aldemun  ivtrv 
empowered  under  tke7  ^  S  Geo.  4,  e.  1xxt4 
«.  57.  to  nake  bye-lawtfar  the  regulatkm  if 
•tanm  oettelt  nmngatijig  tie  neer  Tkame*» 

[For  the  report  of  the  above  caaci  sea 
7  Law  J.  Rep.  <ii.s.)  M.C.  p.  48.] 


1838.     \  THI  aDBKN  V.  THB  GORTOBA- 

Jan.  29.  /  tidh  or  foole. 

Municljpal  Corporation  Act — Removal  of 
Offcer  of  the  Borough. 

By  stattOe  29  Geo,  2.  c.  10,  reeitiag  that 
the  mayor,  baUifft,  bttrgesseSt  and  comnoa- 
aity  of  Poole,  mere  entitled  to  certain  duett 
nhich  had  been  under  the  management  of  the 
mayor,  hailiffa,  and  burgesses  as  trustees,  and 
bad  been  applied for  the  repair  of  the  harbour, 
but  that  difficulties  had  arisen  in  the  collect 
fuM  thereof,  it  teas  enacted,  that  certain  spe- 
f^fied  dtUies  should  thenceforth  be  paid  to  the 
mayor,  bailiffst  and  eommonalty;  andpowfr 
mu  ghai  to  the  mayor,  bai^g,  and  6ur- 
^ste*  to  appoisU  miay'maiters,  and  from 
lime  to  Hme  to  dtsplace  or  rmove  <Am,  and 
lo  pay  <Acm  salaries  out  of  the  duties  ool* 
leeted  by  the  act.  A  quay-master,  appointed 
under  this  act,  shortly  after  the  election  of 
the  town  council^  under  the  5  ^  6  WilL  4. 
o.  76,  mas  by  them  dismissedfrom  his  office: 
—Held,  that  he  lems  an  officer  wttAia  the 
meamng  of  section  66  ;  biU  whether  he  was 
an  officer  of  the  borough,  qusre. 

Assumng  that  he  was  an  officer  of  the 
borough, — Held,  that  he  teas  not  wemoeed 
under  the  provisions  of  that  act,  aisd  (Aere- 
fore.not,eiiiitkd  to  coa^Knaatiat^ 


The  LotJm  ef  4ke  Trenury  Am  ao  ju- 
riseticlion  to  amard  campeiualMm  under  the 
5^6  WiU.  4.  e.  76.  c.  66,  i^  Oe  party 
removed  ienol  an  'officer  of  Ae  forwHgA,  or 
remaved  under  the  prooisioms  ef  thai  aet. 

This  was  an  application  for  a  maadamus 
lo  the  mBvor,  aldemmi,  and  batgesaes  of 
the  boroi^  of  Fook,  raounandnig  diera 
to  execute  s  bond  to  secure  an  aontdtjr  of 
4Si.  Bs.  lOd.,  to  one  Francis  Edwmds. 
From  die  affidaviie,  in  support  of  the  rule^ 
k  appeared  thtt  6n  tbe  4th  oS  Febraary 
1835,  Mr.  Edwards  w*a  ajqialBMd  to  the 
office  ef  collector  of  dntiei  on  goods  nad 
mercbaadioe  imported  into  and  axpartad 
out  of  die  larbour  of  tbe  town  of  rodot 
and  alio  on  ballast  and  boomsgc,  payaUa 
in  respect  of  ^ipt  coming  into  and  going 
out  of  that  harbour.  On  the  14th  o£  Ja- 
nuary t8S6,  he  received  a  letter  from  tb« 
town  clerk  of  Poole,  suting,  that  the  ccmhi* 
cil  of  the  borouffh  had  mnored  him  from 
the  office  of  etdlector  of  quay  dues,  and 
bail  appointed  another  person  in  bis  stead, 
wfaemipon  he  made  a  claim  upon  tbe  town 
oooncil  for  compensation,  which  was  ra« 
fused.  He  appealed  to  tbe  Loidi  ef  the 
Treasury  i^inat  the  deternunuion  of  tin 
town  council,  who  awsrded  an  anmiity  of 
4^1.  9s.  \0d.  to  be  paid  to  him.  The 
Treasury  minute  containing  ibeir  order  was 
servad  upon  the  corporation,  and  they  had 
been  required  to  execute  the  bood,  but 
they  refused  lo  take  any  notice  of  it.  The 
defendants,  in  answer,  relied  upon  the 
provisions  of  a  local  act,  89  Geo.  2.  e.  10, 
(wliich  are  ftiUy  set  out  in  tbe  judgmeet  of 
Uie  Court)  t  and  it  appeufd  by  their  affi*- 
davits,  that  sinee  the  passing  of  Aft  act, 
eeriKin  members  of  tbe  corporation  bad 
been  appointed  by  the  corporataon  as  a 
quay  coromitteft  for  managing  the  quays, 
wharf*,  And  haiAoars,  and  tbe  dots  arising 
therefrom.  Tfaey  had  a  separate  flind, 
called  Tbe  Quay  Fund,  ofwbicb  there  has 
been  a  separate  treasurer,  ud  which  fund 
has  been  applied  in  payment  of  the  ex- 
penses of  keeping  the  quays  in  repair,  of 
deepemng  and  enlarging  tlio  harbour,  and 
of  providing  booms  and  buoys,  and  in  pay- 
ment of  the  salaries  of  the  officers  of  the 
quay.  The  collectors,  quay-masters,  and 
treasurers  have  been  appointed  by  the  cor- 
poration under  powers  given  by  the  aei^ 
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whidk  dkecM  thst  dieir  s^Arka  •houM  be 
paid  out  •€  tbo  xatm  and  duiie*  coUcoted 
^viitmofit.  Siidtofficarahavabecainfr* 
DMwed  aa  oceanMi  required*  by  tlie  eoxpo- 
laUoB.  Upon  tha  duuge  of  the  cor|wr»- 
tioo,  after  the  paasing  of  the  MuaicqMl 
Corporatioir  Act,  the  oouacU^  who  ineie 
tlected  m  DMeiafeier  1835,  appointed  a 
freah  qomf  eommUtee,  who  mncrved  Mr. 
Edwavda,  aa  they  alleged,  on  the  gionod  of 
luB  adnocad  i^. 

Oo  a  former  day,  ia.  this  tc^,  cause 
was  ahewn  by — 

Sir  W,  PoOett  aad  fiaritow.— Tlt« 
Lorda  of  the  Treanu-y  had  ao  jurudietion 
ia  thia  casef.  becaaao  Mf*  Edwarda  was 
not  an  offiou-  entitled  to  daim  coaipena*' 
tioB  under  the  fi  &  6  WiU.  4.  c.  76.  a*  66. 
First*  he  was  not  aa  otActtr  of  the  borough. 
He  waa  appointed  by  liie  tovperation  of 
Pooler  under  the  aul^iority  of  their  local 
ut,  not  ia  their  corporate  character,  buls 
by  them  aa  trustees  of  the  quay  duet. 
Those  dues  awstituite  a.  fiind  not  part  of 
the  oorporate-  |wop«rty>  nor  appliciihle  to 
general  corporate purpoaes*  butspeci&cally 
appropriated  to  certain  ol^ects*  The  cor- 
pacaiioii  bold  it  thareftM  a«  truataea.  No 
officer  ^yoiated:  by  thetts  in  tbtir  diarae- 
ler  of  trasteta^  can  be  considorad  to  be  an 
offiocv  of  i|«  bonoagh  withia  the  awaning 
ofthatoaoiioD.  The  aectiQa,  6£,  poiau  out 
what  oflBeeri  the  town  oeuncil  shall  have 
power  to  renovet  aad  they  are  "  bailiff^ 
tnaaurer,  or  chamberluo*  aad  every  other 
miaiaterial  or  executive-  ofHonr  of  tha 
borough such  an  offieer  as  Uie  collector, 
of  these  dues  canaot  fall  witJilD'  thia  enu* 
Bieratioo.  The  ofilite  of  town-  derk  ia  not 
mentiooed,  hut  that  office,  Aa  it  existed 
under  the  ft>nnaer  law,  itv  in  effect,  abo' 
liihed  by  the  a«ctioD  58.  The  King  v.  tha 
Corporatioa  of  ^iJgmtiUr{\)  ia  distia- 
guisbahle.  Thar*,  the  town  clerk  aolually 
kat  part  of  hia  ftnar  oflSca.  Here,,  the 
puQrii  not  m  offieer  at  all.  BotaeooOdlyy 
tUa  ^imant  haa  not  been  removed  from 
hia  office  under  the  proviaiona  of  the  aet> 
In  point  of  fbet.  h*  contiaaed  in  las  oflUce 
after  tha  act  craw  into  operation,  and  waa 
removed  by  the  corporartian  in  their  cha- 
racter of  truataea*  in  like  maaaer  aa  hia 

(1)  1  N.  &  P.  466;  s.  a  6  Lqw  J.  Itap.  (rj.) 


prcdeoeasora  haive  been.  The  todcr  wf  tfaa 
Irfwda  of  the  Treaaury,  <he»ft»re^  cannot 
bft  eafuTced. 

The  AUomeg  GanertU  aad  Bimgham,  in 
auimort  of  the  cule. — Unleas  the  Court 
bold  that  this  order  of  tite  Lords  of  the 
Treaiiury  ia  clearly  a  nullity^  it  must  be 
enforced.  If  there  be  any  doubt  upoa  ih« 
4ul^ect,  they  had  a  jurisdictioB.  Now« 
this  was  an  office  within  the  borough,  and 
provided  for  by  section  06.  That  elauaa 
provides  &r  every  case  where  the  corpa^ 
ration  liaa  a  power  of  removal.  AeoorcU 
ingly„  the  Court  has  eonitrued  it  Ubfrally, 
and  the  present  ease  cannot  bo  diatiu- 
guiahed  from  The  King  v.  tiie  Canormtitm 
<y^Brid^maUr*  It  apfNeura  that  Mr.  Ed- 
warda was  the  collector  of  the  dues.  Thoae 
dues  are  regulated*  indeed,  by  die  act  tt£ 
George  Z\  but  they  were  part  of  the  cor- 
porate property  before  tltat  statute  waa 
paased.  The  corporation  foemarly  ap* 
{loinfevd  their  own  collector ;  now  a  com- 
mittee of  the  corporate  body  appoint  htsa  ; 
that  is  the  same  in  effect.  The  act  it  noi 
confined  to  chartered  officera  or  membera 
of  the  corporate  body.  Could  it  be  said 
^bat  a.coUector  of  market  or  fair  tolls  vested 
in  a  corparatioD,  would  not  .be  an  officaa 
of  the  borough?  But  it  is  oo  Mended,  that 
the  corporation  are  truateefc.  That  ia.aot 
proved.  They  ar*  mat  appointed  trustaca 
by  the  local  act;  no  property  is  conveyed 
to  them  speeifioalty,  as-  ia  the.case  of  othep 
trusts,  particularly  charitaUe  trusta.  Tba 
corporation  may  be  bound  to  apply  tlia 
funds  derived  from  these  duties  to  par(i- 
eulaf  purposes*  but  otill  they  ar«  not  trus- 
tees. Then  it  is  said,  that  the:  corporation 
tiave  not  removed  Mr.  Edwards.  How 
otharwiae  haa  he  been  diaplaeed!.  Tbo 
new  councfl'  have  diattUaaed.  him  fftim  hii 
MtuadoB. 

Cwr..mhi,imU, 

The  judgment  of  the  Court  was  nowdep* 
livered  by — 

Loan  Demham,  CJ. — U[kon  the  xrga* 
ment  of  this  case,  we  Itad  no  doubt  that 
tlie  party  ap|dying  for  this  mandamUa  woo 
an  officer  within  the  meaning,,  properly 
to  be  given  to  that  term  in  the  compensa^ 
tion  clause  nf  the  Municipal  Corporatioe 
Act.  6  &  6  Will.  4.  0.  76.  a.  66  ;  but  we 
Were  daairoua  of  cenaidvring  wlietWr,  upon 
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the  aflBdavita,  he  was  an  offleer  of  the 
borough  of  Poole,  and  had  been  removed 
from  bis  office  under  the  provisions  of  the 
act.  If  we  should  be  satisfied  tha.t  the 
affirmative  of  both  these  propositions  is 
established,  we  have  no  doabt  that  the 
Lords  of  the  Treasury  had  the  excluuve 
jurisdiction  to  determine  on  his  right  to 
compensation ;  and  it  would  be  then  our 
duty  to  enforce  by  mandamus  obedience 
to  the  award  they  have  made ;  but  if  either 
of  those  propositions  be  decided  in  the 
negative,  it  would  be  equally  clear  that 
their  Lordships  have  not  given,  and,  of 
course,  cannot  give  themselves  jurisdiction. 
It  is  recited,  by  the  local  act,  29  Geo.  2, 
that  the  mayor,  bailiffs,  burgesses,  and 
eommoDalty  (i.  e.  the  whole  body  corporate 
of  Foblei)'^  had  immemorially  received  cer- 
tain dutiea,  called  petty  custoihs  or'wharf- 
age,  and  also  certain  other  duties,  called 
Iwomsge  and  ballast  duty,  which  had  been 
constantly  under  the  management  of  the 
mayor,  bailiffs,  burgesses,  as  trustees  and 
managers:;  that  the  said  duties  had  been 
applied  for  the  repair  of  the  harbour,  quays, 
and  wharfs,  and  other  works  necessary  for 
the  more  conveuient  use  of  the  same. 
Difficulties  In  the  collecting  and  enforcing 
the  payment  of  these  duties  are  then  re- 
cited ;  and  for  the  remedy  it  is  enacted, 
that  certain  specified  duties  shall  hence- 
forth be  paid  to  the  mayor,  bailiffs,  bur- 
gesses, and  commonalty,  as  well  by  the 
said  m^r,  bailiflTs,  bui^esses,  and  com- 
monalty in  their  natural  capacitiea,  as  by 
all  odier  persons  under  the  circumstances 
in  the  act  stated.  And  power  is  given  to 
the  mayor,  bailiffs,  and  burgesses,  or  the 
major  part  of  them  for  the  time  being, 
whereof  the  mayor  is  to  be  one,  to  assem- 
ble, and  by  any  writing  under  their  hands,' 
or  the  hands  of  the  major  part  of  them 
so  assembled,  to  appoint  certain  officers, 
amongst  otliers  a  quay-nuuteff  and  also 
from  time  to  time  to  displace  or  remove 
them,  and  to  assign  them  reasonable  sala- 
riea  out  of  the  said  duties  cdleeted  by 
virtue  of  the  act,  not  exceeding  Ss,  in  the 
pound.  The  act  then  provides  fbr  the 
manner  of  collecting  the  duties  and  audit- 
ing the  accounts,  which  it  gives  each  per- 
son, out  of  whose  goods  any  payment  has 
been  made,  a  right  to  examine ;  and  lastly, 
it  specifically  directs  the  application  of  all 


the  monies  to  be  raised  by  the  said  duties 
to  the  repair  and  good  order  of  the  har- 
bour, wharfs,  quays,  and  other  works  con- 
nected with  them.  Under  this  act,  Mr. 
Edwards  received  his  appointment  as^uay- 
master,  and  very  shortly  after  the  election 
of  the  town  conncil,  under  5  ft  6  Will.  4. 
e.  76,  was  by  them  dismissed  from  hi* 
office.  It  was  nrged  upon  us  in  support 
of  the  rule,  and  we  think  correctly,  that 
the  compensation  clause  of  this  act  ought 
to  receive  a  liberal  construction.  Upon 
this  principle,  in  the  case  of  Tkt  Mayor 
BridgemUer,  when  we  found  that  the  du- 
ties and  emoluments  of  clerk  to  the  char- 
ter Justices,  had  alwajrs  been  incident  to 
the  office  of  common  or  town  clerk,  wbRh 
was  clearly  an  office  'of  profiQ  witbia  and 
belonging  to  the  borough,  we  dioogKt  tour- 
selves  justified  in  holdingtbat  the  oompen- 
sation  for  the  loss  of  diat  office,  as  it  ex- 
isted before  the  passing  of  the  statute; 
ought  to  embrace  such  etpolnments,  for 
the  employment  of  clerk  to  the  Justices 
had  become  by  long  usage  parcel  of  the 
corporate  office  of  town  clerk ;  and  the 
applicant  in  that  case,  who  had  been  ap- 
pointed town  clerk  by  the  new  corporation, 
but  was  not  the  derk  to  the  new  borough 
Justices,  sppeared  to  us  not  to  have  been 
re-appointed  to  his  former  office,  and  to 
have  received  only  a  partial  compensation 
for  the  loss  of  it.  Before,  however,  we 
can  authorise  a  diarge  upon  the  borough 
fondf  we  are  bound  to  see  that  the  case  of 
the  applicant  is  brou^t  fairly  within  the 
oondiiions  of  the  stotute.  ■  Upon  a  consi- 
deration of  the  authority  by  which  Mr,' 
Edwards  was  appointed,  and  the  fund  from 
which  his  salary  was  paid,  we  have  enter- 
tained great  doubu  whether  he  could  be 
properly  considered  an  officer  of  tlie  bo- 
rough. It  is  unnecessary,  however,  to 
determine  that  question,  because  we  are  of 
opinion  that  he  has  not  been  removed  An- 
der  the  provision  of  the  statute  in  question. 
By  the  7Snd  section  of  the  statute,  tbe  new 
body  corporate  are  made  trustees  for  exe- 
cuting, \ff  the  council  of  the  borough,  tbe 
powers  and  provisions  of  all  acts  of  parlia- 
ment relating  to  the  borough;  made  befmre 
the  passing  of  the  act,  other  than  any  act 
made  for  securing  charitable  uses,  &e. 
Under  this  section,  the  council  became 
substituted  in  the  local  act  for  the  mayoTi 
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bftili^  snd  bw^easM.  They  have  th« 
■■me  powers,  and  no  greater ;  they  must 
adnnniater  the  local  act,  but  are  bound  by 
it.  If,  therefore,  Mr.  Edwards,  under  the 
local  act,  had  been  appointed  for  life,  no 
wonaion  of  the  6  &  6  Will.  4.  e.  76.  would 
harc  eniMed  the  council  to  remove  him. 
lliey  are  enabled  ao  to  do  only  becnaae, 
mder  the  local  statute,  he  waa  a|^inted 
to  ha^  during  pleasure,  and  becanae  they, 
are  now  appomted  aa  trustees  to  execute 
the  powers  and  proriaions  of  that  statute. 
The  remoTal,  therefore,  is  an  act  done  by 
them  as  aueh,  and  in  virtue  of  the  powers 
of  that  statute,  and  is  not  a  removal  under 
the  prorisions  of  the  5  &  6  Will.  4.  c.  76. 
We  are  not  satisfied  upon  the  aflBdavits, 
that  the  ranoval  of  Mr.  Edwards  has  been 
made  without  just  cause ;  unexceptionable 
meona  were  stated  for  it  upon  the  arsn* 
Kent ;  bnt  without  deciding  that,  which  is 
not  properly  of  our  jurisdiction,  we  may 
add,  dial  we  have  come  to  our  conduaion 
with  die  less  regret,  becanse  it  seems  clear 
that  those  does,  one  of  whidi  his  salary 
waa  paid,  do  not  become  a  part  of  the 
borough  fiind  ;  and  therefore  there  would 
be  almost  an  injustice  in  making  that  fund 
dwrgeable  with  any  compensation  for  the 
loss  of  it.  Upon  the  ground,  however, 
that  he  has  not  been  removed  under  the 
provisions  of  5  &  6  Will.  4.  c.  76,  wediiak 
this  rule  mnat  be  diacha^ed. 

Rule  ditehatged. 


1898.     )  THE  aVBEK  0.  TBE  BIKinNG- 
Jan.  17.  i       HAH  CAMAL  COVFANY. 

Poor  Rale — Etcemptum — ConHrvxtim  tff 
CtmalAci, 

Under  tfe  33  Ceo.  3.  e.  xxxviii.  t/te 
Warwick  Canal  wa$  made,  and  by  section  3, 
ii  was  allowed  to  be  cut  into  a  branch  of  the 
Birvangkam  Canal,  the  proprietors  whereof 
were  authorued  to  take  certain  tolls  on  all 
goods  passing  into  that  branch,  for  their  own 
we.  The  act  then  proceeded  to  make  various 
enaetmenU  reneeting  the  Warwick  Canal^ 
md  in  section  SS,  the  tolls  were  set  out  which 
were  to  be  taken  on  that  canal ;  andt  in  see- 
tioH  SS,  it  woe  enacted^  that  the  said  tolls 
and  duties  should  be  exemptedfrom  the  pay- 
ment tif  mUaMUssnients:—Heid,{CoUT'\dge!, 
NEirSBBlES,VII.— as. 


J.  dissentiente,)  that  the  tolls  receivable  by 
the  Birmmgkim  Carnal  were  exen^ 

[For  the  report  of  the  above  case,  aee 
•7  Law  J.  Rep.  (n.s.)  M.C.  p.  57.] 


1838  t 
Jan.  81.  I  -E*  parte  HAEVET. 

Munie^l  Corporation  Act — Compensa- 
tion. 

A  corporation  empowered  their  chamber- 
lain to  appoint  an  assistant^  and  aflertearde 
paid  the  atnstant  a  yearly  salary.  He  was 
removed  by  the  5  ^  6  Will.  4.  c.  76  .— 
Held,  that  he  was  not  entitled  to  coatpewa- 
tim  under  the  66<A  ueHan. 

This  was  an  application  by  Sir  W.  W, 
Foltett  for  a  mandamus  to  the  Lords  of  the 
Treasury,  calling  upon  them  to  award 
compenaation  to  Mr.  Harvey,  who  faed 
formerly  held  the  oflBee  of  aaaiatant  chann 
berlain  to  the  corporation  of  Bath,  but  had 
been  deprived  of  it  under  the  new  act,  5  8e 
6  Will.  4.  c.  76.  It  appeared,  that  by  a 
resolution  of  the  corporation  in  1810,  the 
then  chamberlain  of  that  ci^  was  empow* 
ered  to  appoint  an  assistant  chamberlain. 
He  reported  that  Mr.  Harvey  was  a  proper 
person  to  fill  that  office,  and  a  yearly  sa- 
lary of  1002.  was  paid  to  him  by  the  cor- 
poratidn  since  that  time.  Conceiving  that  ' 
he  was  entitled  to  compensation  under  the 
£  &  6  Will.  4,  c.  76.  a.  66,  Mr.  Harvey 
preferred  his  claim  to  the  town  council, 
who  rejected  it ;  he  appealed  to  the  Lorda 
of  the  Treasury,  and  they  decided  that  he 
was  not  entitled  to  compensation.  It  waa 
urged,  that  their  decision  was  erroneous  in 
point  of  law,  and  that,  therefore,  they  might 
be  compelled  by  this  Court  to  award  com- 
pensation. The  Kin^  v.  the  Mayor  of 
Bridgenater iV)  was  cited. 

Lord  Dbkman,  C.J. — This  is  fairly  dis- 
tinguishable from  the  Bridgewater  case. 
There  the  party,  by  virtue  of  his  office  of 
town  clerk,  was  entitled  to  the  office  of 
clerk  to  the  Justices.    But  it  is  impossible 

(I)  1  N.  &  P.  466:  s.  c.  6  Law  J.  Bop.  (li.s.) 
U.C.  78. 
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to  say,  in  this  one.  that  there  was  any  cor- 
porate o6Bee.  It  is  nothing  more  than  if 
they  had  recommended  an  attorney,  who 
was  in  their  service,  to  employ  a  clerk. 

LlTTLBDALB,  J.,  WiLLIAHS,  J.,  and  CoLE-  * 

RiDOi,  J.  concurred. 

Rule  re/used{a). 


1838 
Jan. 


188.  5 
.50.  i 


THE  QUEEN  V.  TBB  WARDENS, 
OVERSEERS,  AND  INHABI- 
TAKIS  OF  IT.  BATIODR'S, 
SODTHWARK. 

Local  Actf  Conttructum  of— -Parochial 
Payment*  of  SUpends  and  Chunk  Re- 
pairM. 

The  parish  of  St.  Saviour,  Southmark, 
was  formed  Ay  a  statute  in  the  SS  Hen,  8, 
and  ha*  certain  wardens  who  have  heen 
rendered  a  body  corporate,  and  now  hold  cer- 
imn  lands  and  other  po$tessions  vetted  in 
them,for  the  purpose*  of  the  parish.  James  I. 
granted  to  them  the  rectory  of  St.  Saviour's 
to  maintain  two  chaplains,  a  schoolmaster, 
and  an  usher,  and  to  repair  the  parish  church, 
pf^yi^g  the  chaplains  GOl.  per  annum,  and 
the  schoolmaster  and  usher  901.  per  annum. 
By  an  act  of  parliament  in  the  ti  ^  23 
Car.  2,  which  recited,  that  the  rectory  was 
instfffieunt,  H  was  enacted,  that  the  wardens 
and  overseer*  ^  the  poor,  and  nx  or  teven 
of  thoee  inhiAUant*  who  had  home  the  like 
office,  should  raise  a  rate  annually  from  the 
tnkabitant*,  not  exceeding  350/.  per  armum, 
to  pay  the  ehi^laint  1 00/.  per  annum,  the 
sehowmaster  and  usher  a*  hefbre,  which 

(S  Sh  Tb«  QuMD  ».  Ui«  MijOT  orPoo]»,  jmt. 


sum*  thould  he  m  Uestof  allwamepw^oiuk^ 
fayahh  to  them,  ai^  the  residue  of  the  monies 
to  be  applied tomards  the  repairs  cf  the  cAwrft, 
and  other  matters  concerning  the  administra- 
tion of  the  church.  The  parish  was  disehargm 
ed  from  all  payment  <f  ^hes.  By  56  Gee.  i, 
c.  Iv.  the  amount  of  this  rate  was  altered, 
and  the  wardens,  overseers  of  the  poor,  and 
other  inhabitants  were  empowered  to  raise  a 
,rate;  and  all  the  sums  collected  under  it 
were  to  be  applied  in  paying  to  the  two  ch^ 
loins  SOOl.  a  year  each,  and  to  the  schot^ 
master  and  usher  SO/.,  in  lieu  of  till  monies 
payable  to  them,  by  virtue  of  thi  grant,  and 
the  residue  to  the  repairs  ^  the  ekurek 
Held,  that  (iUs  rote  was  the  primary  fund 
for  the  payment  of  these  stipends,  and  not 
the  fimttt  in  the  hand*  of  the  wanhn* ;  and, 
therefore,  that  it  was  not  a  good  return  to  a 
mandamus  reqmring  the  wardens,  overseers, 
and  inhabitant*  to  make  a  rate  for  payment 
of  these  stipends,  to  state  that  they  heuitUway* 
been  paid  by  the  warden*  out  of  their  me- 
lt wi,  and  that  when  the  writ  came,  thenAedn- 
tant*  retolved  that  a  committee  should  be  op, 
pointed  to  investigate  the  accounts  of  the 
wardens,  and  refused  to  make  any  rate. 

Held  also,  f  Aaf  the  malnng  of  the  rate  was 
not  discretionary  wUk  ike  mhabitatUs ;  and 
that  the  mandamus  was  properly  dUrected 
to  the  wardens,  overseers,  and  inha^taiU*  of 
the  parieh  generally,  and  ought  not  to  have 
been  dire^ed  to  the  wardelu,  overseers,  mud 
*ix  or  seven  past  qffieers. 

The  Court  ordered  the  defendant*  to  pay 
the  costs  ^  the  proteaitors, 

[For  the  report  of  the  above  case,  sea 
7  Law  J.  Rep.  (n.s.)  M.C.  p.  59.] 
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It  n  omnvKWD,  fhat  the  17th  srttcle  of  the  rule  made  in  Hilary  term,  2  Will.  4,  for  regulating 
the  practice  of  all  the  Courts  of  King'i  Bench,  Common  Pleu,  and  Exchequer  of  Pleat,  be  hence- 
forth annnned ;  and  that  in  all  casei,  ipedal  baO  maj  be  justified  before  a  Judge  at  chambers,  bolh 

in  term  and  vacation. 

It  is  also  Ordered,  Aat  no  xuleftff  aq>adalj|iiybegnLntadaab0half  of  any  defendant  or  plaintiff 
m  replewm,  except  on  an  affidavit  either  stating  that  no  notice  of  trial  has  been  given,  or  if  it  has 
been  given,  then  stating  the  day  for  which  such  notice  has  been  given ;  and  in  the  latter  case  no 
mch  rule  is  to  be  granted,  unless  such  application  is  made  for  it  more  than  six  dajri  before  that  day ; 
provided  that  a  Judge  may,  on  summon^  ordcvaTule&raipeeialjaiy  tobedrawnnp  at  any  time. 

It  is  further  Ordered,  that  heDcef<»rth  every  rule  of  court  delivered  ont  in  vacation,  shall  be  dated 
the  day  the  month  and  week  on  which  the  same  is  delivered  out,  but  shall  be  entitled  as  of  the 
term  immediatdy  ^veeding  inch  ncation. 

(Sj^ied  ^  all  the  Jndgei.) 


Wbbbba«,  by  the  practice  of  this  court  in  all  actions  of  ejectntent,  it  is  necessary  that  the  plea 
lad  OMMcnt  rale  sbooldba  filed  at  tiie  chambers  of  one  of  the  JndgM  of  the  same  coart,Itislicr»1qr 

Ordered,  tbat  from  and  after  the  last  day  of  this  present  term,  the  said  practice  be  discontinued :  and 
Id  sH  such  actions  the  plea,  with  the  consent  rule  annexed  thereto,  be  deUvered  in  like  manner  as 
pleas  in  other'  a^onst  the  defendant's  appearanfee  bebg  first  entered  with  the  propw  9&cer  as 
kniefcc*. 

(Signed  by  the  Judges  <tf  the  Qaaen'i  Bench.) 


It  IS  xiRBBT  ORDBasB,  that  on  and  after  the  fourth  day  of  the  present  Hilary  tnm,  all  affi- 
davits sworn  before  a  Commissioner  in  the  country,  or  a  Judge  of  Assize  on  the  circuit,  be  read  in 
Oe  several  Courts  of  Queen's  Bench,  Commm  Fleas,  and  Exchequer,  w  before  any  Judge  of  the 
same,  or  any  of  the  Hasten  thereof  in  Bka  manner  as  other  affidavit^  and  without  obligiag  the 
party  filing  them  to  obtam  oopiet  <^the  same. 

And  it  was  finUier  Ordered,  Aat  all  affidavit*  read  before  a  Judge  of  any  of  the  sitid  courts,  or 
before  a  Master  of  the  same,  shall  be  filed  with  the  Masters  of  the  aiud  courts,  and  be  alphabetical^ 
indexed.  Such  affidavit  to  be  delivered  to  the  said  Masten,  in  order  to  be  filed,  four  times  in  the 
year,  that  is  to  say,  the  lait  day  ctf  each  term. 

(Signed  by  all  the  Judges.) 


END  OF  HILARY  TERM,  18M. 
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1 838.     7  HANDXUOH   V.    HCKBAT  AKD 

April  21.  y  ahotbb^,. 

Master  and  Senumt—JS^pontihUity. 

A  flwrcAaftf  ol  Liverpool  en^ato^edatnae- 
ter  porter  there,  vhote  bunness  a  it  to  re- 
move goodtt  to  lower  a  barrel  of  flour  from 
hie  warehouse.  Through  the  negligence  of 
the  master  porter^  the  Mrrel  fell  and  i^tared 
a  person: — Held,  that  the  merchant  was 
responsible. 

Case.  The  declaration  stated,  that  the 
defendants  were  the  possessors  and  occu- 
piers of  a  warehouse  at  Liverpool,  for  the 
reception  of,  custody,  and  transmission  of 
goods  and  merchandise ;  and  that  it  was 
the  duty  of  the  defendants  to  use  and  em- 
ploy, within  their  warehouse  and  premises, 
good,  proper,  and  sufficient  tackle,  imple- 
ments, and  materials,  in  and  about  the  re- 
ceiving and  sending  away  the  said  goods 
and  merchandise,  and  in  and  about  the 
raising  and  lowering  of  the  same,  and  also 
to  use  and  employ  due  and  proper  skill  and 
care  in  fastening  and  securing  with  the 
tackle,  implements,  and  materials  the  said 
goods  and  merchandise,  whilst  the  same 
were  being  so  received,  &c-,  and  to  use 
due  and  proper  care  and  attention  in  rais- 


ing or  lowering  the  same,  so  that  they 
might  be  received,  &c.,  without  any  damage 
or  injury  to  any  of  the  persons  employed 
in  the  delivery  and  reception  of  the  same.. 
It  then  allegeid,  that  the  defendants'  ser- 
vants were  guilty  of  negligence  in  lowerii^ 
a  barrel  of  flour  from  their  warehouse) 
which  fell  upoa  the  plainti^  who  was  em- 
ployed to  assist  in  the  lowering  of  the 
barrel,  and  broke  his  leg. 

Pfeof— First,  not  guilty ;  aeeond*  that 
the  defendants  were  not  emplojred  in  low- 
ering the  flour. 

At  the  trial,  before  Coleridge,  J.,  at  the 
last  Liverpool  Assizes,  it  was  proved  that 
the  defendants  were  merchants,  who,  in 
October  1R36,  had  a  quantity  of  flour  in 
a  bonded  warehouse,  and  were  desirous  of 
shipping  some  barrels.  They  engaged  a 
person  of  the  name  of  Wharton,  who  was 
a  master  porter  at  that  town,  to  remove  tbe 
flour,  which  was  in  an  upper  floor  of  the 
warehouse,  to  the  vessel.  I'here  are  m 
number  of  persons  who  carry  on  the  busi- 
ness of  master  porters,  being  employed  in 
die  removal  of  goods.  Wluirton  also  en- 
gaged some  other  persons  to  assist  him. 
The  tackle,  belonging  to  the  defendants, 
which  was  in  their  warehouse,  was  in  good 
order  and  ctmdition,  but  Wharton's  men 
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a]^Ued  it  to  a  barrel  of  flour  in  an  impro- 
per maimer,  so  that  the  barrel  fell  in  its 
descent,  and  injured  the  plaintiff.  It  was 
omtended,  for  the  defendants,  that  th^ 
wera  not  responsible  toi  the  negligence  of 
die  master  porter  and  his  servants ;  but 
the  learned  Judge  overruled  the  objection, 
giving  the  defendants  leave  to  move  to 
enter  a  nonsaiL  The  jury  found  a  verdict 
for  the  plaintiff,  damages  1002.  And  now — - 
jIUxander  moved  to  enter  a  nonsuit, 
contending,  that  the  defendants  were  not 
the  masters  of  Wharton,  so  as  to  be  re- 
sponsible for  his  acts.  Busk  v.  Steinnum 
(1)  is  distinguishable,  because  all  the  con- 
trscting  parties  there  were  servanta  of  the 
dricndant.  Here  the  defendants  engaged 
Wharton  to  perfiirm  the  work  of  removing 
the  flour.  He  was  dierefore  not  the  ser- 
vant, but  akind  of  bailee  of  t^e  defendants. 
The  diffieidqr  raised  in  Laugher  v.  Pbmter 
(S),  does  not  arise  in  this  ease.  That  a 
party  is  not  necessarily  answerable  for  the 
negligence  of  his  agent,  appears  from  //iar- 
ru  V.  Baker  {$)^  In  fVitte  v.  Hague  (4\ 
an  action  was  brought  sgainst  the  engi- 
neers, who  had  erected  an  unsound  steam- 
ei^ine,  for  an  injury  causetl  by  an  explo- 
aioo,  and  they  were  held  liable.  Suppose 
goods  be  intrusted  to  a  carrier,  who  packs 
them  carelessly,  and  they  fall  and  injure  a 
person  who  may  be  passing  by,  it  cannot  be 
said  that  the  owner  of  the  goods  would  be 
respcmrible. 

Loan  Dbnhan.  C.J. — I  have  no  doubt 
die  jury  would,  if  they  hsd  been  asked  the 
question,  have  said,  that  Wharton  was  the 
servant  of  the  defendants. 

LiTTLBDALB,  J. — It  was  the  duty  of  the 
defendants  to  take  care  that  their  goods 
were  properly  raised  and  properly  let 
down ;  and  it  is  quite  immaterial  whether 
they  employed  their  own  workmen  in  doing 
it.  or  other  persons.  In  a  large  town  like 
Idverpool,  there  may  be  persons  who  make 
a  buainess  of  the  removal  of  goods ;  but 

(1)  1  Boa.  &  Pol.  40«. 

(t)  5B.ftC.547;s.c.4UwJ.Rep.K.B.S09. 
IsBiMiy  V.  GilM,  I  M.  &  Rob.  49t.  Lord  Abin- 
fw  sajB*  "tb&t  tba  qnoitioa  m  that  caw  wai  really 
SM  of  fiult  to  be  decided  bj  the  jury,  aod  not  one 
of  lav ;  AMh  caae  of  that  ana  depODdiog  opoD  its 
owD  circaroauoces." 

(3)  4  Han.  &  Selw.  tr. 

(4)  t  !>.£(  R.  39;  S.C  1  Law  J.  Rtp.  K  B.  9. 


there  is  no  such  business  in  the  small  ont- 
ports,  where  the  merchants  must  remove 
their  goods  by  their  own  servanta.  In 
point  of  law  the  defendants  m  responsible. 

Pattesoh,  J. — The  case  of  the  carrier 
is  very  difierent.  The  goods  are  there 
taken  out  of  the  possession  of  the  owner, 
and  put  into  the  hands  of  a  bailee. 

CoLBEiDOB,  J.  concurred. 

Rule  r^fviei. 


1838.     \      aSHLBT  V.  HINNBTT  AMD 

April  tS.  f  OTUBBS. 

Pleading — Evidence. 

In  tretpais  for  taking  theplaintiJTs  goodi, 
who  cltumed  under  a^U^  eale, — HeU,  that 
the  defendant,  on  a  plea  that  the  goods  were 
not  the  pkunl^s  goodSf  might  shew  that 
the  tale  was  fraamUeiU,  ana  prove  ^Ue  in 
himself. 

Trespass  for  taking  the  plaintiff's  goods. 

Pleas — First,  not  guilty; — second,  that 
the  goods  were  not  the  plaintiff's  goods. 

At  the  trial,  before  Littledale,  J.,  at  the 
last  Nottinghamshire  Assises,  the  plaintiff 
proved  that  he  had  purchased  the  goods  in 
question  under  a  bill  of  sale,  from  the 
sheriff  of  Nottinghamshire,  upon  an  ex- 
ecution against  the  goods  of  one  Joseph 
Breiman,  at  the  suit  of  Francis  Bradley, 
llie  defendant  Hinnett  obtained  a  judg- 
ment in  the  Peveril  Court,  and  sued  out  a 
fi.  fa.  thereon,  which  was  executed  by  the 
other  defendants,  who  are  bailiflb  and 
officers  of  that  court,  and  the  goods  which 
had  so  been  previously  purchased  by  the 
plaintiff,  were  seized  to  satisfy  that  ex-, 
ecution  ;  and  the  defendants  proposed  to 
shew,  that  the  bill  of  sale  was  fraudulent ; 
and  that,  therefore,  the  property  had  not 
passed  from  Brennan.  It  was  objected  for 
the  plainUff,  that  such  evidence  was  not 
admissible  under  these  pleas ;  but  the 
learned  Judge,  with  some  hesitation,  ad- 
mitted it,  reserving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him,  if  the 
Court  ahould  be  of  opinion  that  the  evi- 
dence was  not  admissible.  The  jury  found 
a  verdict  for  the  defendants,  saying,  that 
the  bill  of  sale  was  fraudulent. 
On  a  former  day, — 
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/.  Hildyard  moved  for  a  rule  am,  to 
enter  the  verdict  according  to  the  leave  re- 
•erved,  and  cited  Howell  v.  White  (I), 
where  Pattesou,  J.,  at  Nisi  Prius,  ruled, 
that  a  sale  intended  to  defraud  a  third 
party,  could  not  be  given  in  evidence  under 
■Qcb  a  plea,  as  in  this  case. 

[Loan  Dbnhan,  C.J. — If  the  defendant 
undertakes  to  shew,  tliat  goo^s  are  not  the 
property  of  the  plaintiff,  can  he  do  so  in 
any  better  manner  than  by  proving  that 
they  are  his  own?] 

Here,  it  is  sought  to  impeach  the  plain- 
tiflfs  title  by  proof  of  fraud;  and  according 
to  the  new  rules,  Hilary  term,  4  WiU.  4, 
fraud  must  be  pleaded  specially. 

Cur.  adv*  vult. 

And  now — 

Loan  Denhan,  C.J.  said,  that  the  Court 
were  of  opinion,  that  the  course  pursued 
at  the  trial  was  correct  and  that  there 
would  be  no  rule. 

RiUe  rejiued. 


1838       (  ''^^  QUBBHe.  THE  HATOa,  AL- 

Aoril  S7  >     DsaHKM,  ako  bdbgbssbs  or 

^  '  C.  LIVIBPOOL. 

Munich  Corporatim  Jet,  5AQ  WiU. 
4.  e.  76.  t.  68. 

The  corporatiat  of  L.  being  the  patrons 
of  the  church  of  St.  /»Aa'«,  hUlt  under  a 
waU  act,  omI  ^  wAicA  there  wa$  a  regular 
imcumbeitt,  had  for  many  years  appointed  a 
lecturer,  who  assisted  occasionMly  m  the 
clerical  duties  there,  and  pead  him  a  regular 
salary : — Held,  that  a  clergymaa  ivAo  had 
bun  leelurer  for  man  thtm  seven  years  &»• 
fwt  the  i  4  ^  WiU.  4.  c.  76,  and  had, 
^ring  that  time,  received  a  stipend  from  the 
corporation,  was  entitled  to  have  the  same 
secured  by  bond,  under  eecUon  68. 

Under  the  powers  of  the  2  Geo.  8.  c. 
bcviii.  and  the  7  Geo.  S.  c.  vii.  a  church, 
called  St.  John's  Church,  was  built  within 
the  parish  of  Liverpool,  and  the  right  of 
presentation  thereto  was  vested  in  the  cor- 
poration of  Liverpool,  who  were  empow- 
ered to  nominate  the  minister  thereto,  who 
was  to  be  paid  a  certain  stipend  out  of  the 

(t)  1  H.  tt  Rob.  400. 


pew  rent*.  They  have  accordingly,  from 
the  time  when  the  church  was  completed, 
nominated  a  certain  person  to  be  the  mi- 
nister of  this  church.  They  have  also, 
for  many  years,  nominated  another  person 
to  be  a  lecturer  at  the  same  church.  In 
1816,  the  Rev.  Hioroaa  Moss  was  nomi- 
nated by  the  cor^ration  to  be  the  lecturer 
of  the  church,  m  the  place  of  the  Rev. 
Richard  Loxham,  who  was  appointed  to 
be  the  minister,  and  was  duly  licensed  by 
the  bishop  of  the  diocese  as  such  lecturer. 
He  was  subsequently  presented  to  the  liv- 
ing of  Walton-on-the-Hill,  but  has  con- 
tinued to  perform  the  duties  as  such  lec- 
turer, partly  in  person  and  partly  by  his 
curate,  down  to  tne  present  tune.  His 
dutiei  cfHuist  in  the  reading  of  prayera, 
preaching,  and  solemnizing  the  sacranumti 
with  the  incumbent,  and  .occasionally  be 
has  perftwmed  the  dutiea  of  wcddiiun»  bap- 
tisms, chivdui^  and  fonerali.  "nie  cor- 

S oration  paid  him  a  stipoid  of  180X.  a  year, 
ince,  however,  the  1st  of  January  1835, 
when  the  Municipal  Corporation  Aetcanae 
into  operation  in  the  borough  of  Liverpo<J, 
the  council  have  discontinued  the  payment 
of  the  stipend  to  Mr.  Moss.  He  accord- 
ingly called  upon  diem  to  execute  a  bond 
under  the  5  &  6  WiU.  4.  c.  76.  s.  68,  but 
they  refused  to  do  so,  ccwsiderin^  that 
Mr.  Moss  was  not  within  that  provision. 
In  Hilary  term,  last  year — 
Sir  W.  W.  Follett  obteined  a  rule  nisi 
for  a  mandamus  to  the  defendants,  com- 
manding them  to  execute  the  bond  to  Mr. 
Moss ;  against  which — 

The  Attorney  General,  Wightman,  nod 
C^rompttM,  now  shewed  cause. — This  ap- 
plication is  made  upon  the  6  ft  6  WiU.  4. 
e.  76.  s.  68,  which  «iacts,  that  "  all  sti- 
pends and  allowances,  which,  during  seven 
years  next  before  the  5th  of  June,  in  the 
year  when  that  act  passed,  have  been  usu- 
ally paid  and  granted  to  the  mimeter,  or 
late  minister  of  any  church  or  chapel,  or 
to  the  master  or  usher  of  any  school,  or 
to  the  governor  or  master  of  any  hospital, 
and  all  charitable  allowances  which  have 
been  usually  pmd  to  the  inmates  of  any 
almshouses  by  such  corporate  body,  sliaU 
be  secured  as  soon  as  conveniendymay  be 
after  the  passing  of  that  act,  to  every  per- 
son entitled  or  aeeuslonud  to  have  and  re- 
ceive die.  same  by  bond  or  obligation,  under 
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the  comnKHi  wal  of  the  borough,  out  of 
whose  fundi  the  same  shall  he  payable." 
Mr.  Mou  dahnfl  as  the  minister  of  St. 
John's  Church ;  but  he  is  not  the  minis- 
ter, he  is  only  lecturer.  By  that  word 
must  be  intended  the  incumbent  of  the 
livii^t  ^  *uch  is  its  ecdesiastical  meaning. 
It  u  true,  that  in  one  sense  he  is  a  minis- 
ter, because  he  is  in  hdy  orders,  bat  he  is 
not  the  Mtmster  of  this  church.  The  du- 
ties of  the  church  are  in  strictnen  per- 
fbnned  by  the  uummbent  or  his  eurale, 
tboagh  Mr.  Moss  taay  have  oceatioiuUy- 
asusted  them.  He  had  no  permanent  in- 
terest in  his  lectureship ;  he  held  it  during 
^easnre,  and  his  stipend  might  have  been 
stopped  at  any  time.  A  lecturer  has  no 
office — The  King  t.  the  Bitkop  of  Lon- 
4si(l). 

[Pattesok,  J. — ^The  mere  &ct  of  the 

Syment  being  voluntary,  makes  no  dif- 
■ence ;  the  statute  points  to  cases  where 
there  is  no  title.1 

Sir  W.  W.  FoUett  and  TomUtwm,  in  sup- 
port of  the  rule,  were  stopped. 

Irfiao  DiHMAN.CJ. — ^Weare  not  called 
upon  to  Mjt  whether  the  present  amplieant 
is  the  minister  of  the  church  within  the 
meaning  of  the  local  acts,  but  whether  he 
is  so  within  the  Municipal  Corporation 
Act.  We  have  always  given  a  liberal  con- 
struction to  those  sections  of  the  act ;  and 
it  is  apparent  from  this  very  section,  that 
the  claim  is  not  to  be  confined  to  those 
only  who  have  a  legal  r^ht.  We  must  not 
therefore  cmstrue  it  so  strictly. 

LiTTLBDALB,  J. — The  word  mniiter  is 
here  need  in  its  most  general  significatioa. 

Pattbson,  J. — We  must  c<Hutrue  this 
word  gMerally,  and  not  with  reference  to 
this  particular  case.  Now,  supj>ose  a  per- 
sim  wbo  performed  the  duties  in  a  church 
or  chapel  had  always  been  called  a  chap- 
lain, eould  it  be  contended,  that  he  was 
not  entided  to  receive  die  stipend?  Ai^ 
one  put  there  by  the  corporaUon,  and  paid 
a  sahry  for  seven  years,  is  entided  under 
the  section. 

CoiBEiDOB,  J. — Though  Mr.  Moss  is  not 
the  minister  within  the  meaning  of  the  local 
acts,  he  is  within  that  of  the  Municipal 
Corporation  Act.    The  clause  is  not  con- 

(1)  3  Wilt.  II;  Lc.  t  Sirs.  1191. 


fined  to  claims  founded  on  strict  right.  It 
speaks  of  charitable  allowances,  and  pro- 
vides for  not  merely  those  to  which  the 
parties  are  entitled,  but  which  they  have 
been  accustomed  to  receive.  Here,  the 
party  having  been  appointed  by  the  cor- 
poration, and  being  one  of  a  long  series  of 
persons  appointed  to  the  same  duties,  ma^ 
well  be  considered  as  a  minister  of  khn 
church. 

Ruie  abtoUU. 


LAKT  O.  FBACS. 


1888.  \ 

Mays.  / 

Stamp — Mortgage — Further  Security. 

Where  a  de^  u  made  at  an  addiiional 
or  Jitrther  teeurity  for  a  sum  already  ad- 
vanced, and  alto  at  a  security  for  a  further 
«um,  although  the  ad  valorem  duty  it  only 
payable  on  the  latter  sum,  according  to  &5 
Geo.  S.  c.  184.  sehed.  'MortgagCt  Exemp- 
tiomtt  yet  there  vmsl  be  a  deed  HmKp, 

This  was  an  action  of  covenant  <m  an 
indenture,  dated  the  5th  of  April  1887* 
between  the  defendant  of  the  first  part, 
one  A.  H.  of  the  secmkl  part,  and  the 
plaintiff  of  the  third  part,  wUch  recited  an 
assignment  to  the  plaintiff  fran  one  Wear- 
man  Lant,  of  a  mor^^  to  him  by  the 
defendant  and  one  S.  E.  K.  Nicklm.  of 
certain  premises,  for  400/.,  by  virtue  of  an 
indenture,  dated  the  7th  of  November 
1834,  which  sum  the  plaintiff  had  called 
in,  but  it  not  being  convenient  to  pay  it» 
he  bad  requested  die  plaintiff  to  advance 
him  the  further  sum  of  1,0002.,  and  had 
agreed  to  secure  the  repayment  thereof, 
and  also  to  further  secure  the  said  sum  of 
400/.,  by  a  mortgage  on  other  premises, 
to  which  the  .^ntiff  had  assented.  It 
was  then  witnessed,  that  in  pursuance  of 
such  agreement,  and  in  consideratitm  of 
the  said  sum  of  1,000/.,  and  as  a  farther 
security  for  the  said  sum  of  400/.,  the  de- 
fendant mortgaged  the  premises  described 
in  the  deed.  There  were  covenants  for 
the  repayment  of  the  said  sum  of  1,000/. 
This  deed  contained  five  stamps,  namely, 
5/.,  the  ad  valorem  duty  on  the  1,000/.,  a 
stamp  of  1  /.  1 5s.,  which  had  been  intended 
as  a  deed  stamp,  upon  the  supposition  that 
the  mstmment  operated  as  a  fbriher  sa* 
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curity  Ibr  the  400L,  and  three  ttamps  of 
IL'  each,  which  three  would  have  been 
snfficient,  if  the  deed  had  only  contained 
8eventy<6ve  folioa. 

On  the  trial,  before  Park,  J.  at  the  last 
Warwick  Assises,  the  words  of  the  deed 
were  counted  at  the  instance  of  the  defen- 
dant, and  it  was  found  to  contain  thirty 
words  beyond  the  seven^'five  folios.  It 
appeared  that  the  original  mortgage  for 
400i.  was  pn^erly  stamped  with  the  ad 
valonm  stamp,  and  the  assignment  with 
the  proper  truisfer  stamp.  The  learned 
Judge  directed  a  verdict  to  be  entored  for 
the  pbuntiff;  but  gave  the  defendant  leave 
to  move  to  enter  a  nonsait. 

On  a  former  day  in  this  terra — 
WUtehurst  obtained  a  rule  accordingly, 
^^nst  which — 

-  Hvmfrey  now  shewed  cause. — The  three 
12.  stamps  are  not  sufficient,  but  if  the 
\l,  \5t.  stamp,  which  was  imposed  upon 
the  first  skin,  was  unnecessary,  it  may  be 
applied  to  make  up  the  deficiency,  and  the 
objection  wilt  fail.  On  reference  to  the 
(5  Geo.  3.  c  184.  sched.  *  Mortgage,*  it 
will  be  found  that  this  additional  stamp 
was  not  required.  It  contains  this  exemp- 
tion, **  any  deed  or  other  instmment,  lude 
u  an  additional  or  farther  security  for  any 
mm  of  miMWy  already  secured  by  any  deed 
or  instnunent,  which  shall  have  paid  the 
ad  valorem  duty  thereby  charged,  in  case 
such  additional  or  further  security  shall 
be  made  by  the  same  person  or  persona 
who  made  the  original  security;  but  if 
any  further  sum  of  money  shall  be  added 
to  the  principal  money  already  secured, 
the  said  ad  valorem  duty  shall  be  charged 
in  respect  of  such  further  sum  of  money." 
Here,  then,  the  deed  in  question,  which 
operates  as  an  addidimal  security  for  the 
400^.,  did  not  require  any  stamp  in  respect 
thereof;  for  although  it  was  executed  by 
one  only  of  the  parties  to  that  mortgage, 
no  diflerenee  can  arise  lirom  that  circum- 
stance. By  3  Geo.  4.  e.  117,  the  stamps 
imposed  ujwn  the  transfer  of  any  mortgage 
•re  regaled,  and  a  new  provision  is  made, 
r^parding  the  ad  valorem  duty,  where  a 
sum  is  added  to  the  principal  already  ad- 
vaikced,  which  is  not  the  present  case ;  and 
secticm  2,  which  relates  to  additional  or 
further  aecurities,  is  <mly  applicable  to 
bonds.    Hie  referred  to  Doe  d.  Bartleg  t. 


Gray  (1),  and  Doe  d.  Brame  Maple 
(2). 

fFhttehurst,  in  support  of  the  rule. — This 
deed  would,  under  the  general  enactmenu 
of  the  act,  have  required  an  ad  valorem 
duty  upon  the  400t,  as  well  as  on  the 
1,0002.,  but  for  the  exemptions  contained 
therein.  The  exemption  referred  to  will, 
however,  operate  to  save  the  deed  from 
the  ad  valorem  duty,  but  not  from  any 
other  that  may  be  requiaite.  There  is  this 
general  heading,  "Exemptions  from  the 
said  mi  valorem  daty  on  mortg^^8,v  ftc, 
bat  not  from  any  other  duty  to  which  the 
same  may  be  liable."  Thia  was  a  deed 
creating  an  addititmal  security ;  and,  there- 
forCf  requiring  a  deed  stamp. 

Loan  Dehuan,  C.J. — The  three  H. 
stamps  would  be  sufficient,  if  the  IL  l&t, 
stamp  on  the  first  skin  be  not  wanted ; 
but  it  is  wanted  for  the  deed  itself. 

LiTTLEDALE,  J.- — This  falls  within  the 
Srd  section  of  the  exemption,  for  it  is  a 
deed  made  as  an  additional  and  further 
security  for  the  400/.,  and  so  far  it  is  ex- 
empt from  the  ad  valorem  duty.  It  is  also 
•  security  for  an  additional  sum  of  1 ,0002. ; 
and  the  tui  valorem  duty  ischarged  in  respect 
ofthatadditionalanm.  Itis,Iu»reTer,adced 
properly  stamped,  as  far  as  respects  the  ad 
valorem  duty,  but  it  wants  an  additional 
skin  stamp.  The  exemption  only  protects 
from  the  additional  ad  valorem  duty ;  it 
does  not  save  it  frdro  the  deed  stamp,  which 
is  required  in  respect  of  the  further  security. 

Pattbsov,  J. — I  do  not  feel  any  doubt 
when  the  language  of  the  statute  is  exa- 
mined. It  is  headed,  "Exemptiotu  from  the 
ad  valorem  duty  on  mortgages,  &c.,  but  not 
from  any  oUier  duty  to  which  the  same  may 
be  liable."  Now,  suppose  this  deed  had 
rontaioed  nothing  more  than  a  further  se- 
curity, it  would  have  required  adeed  stamp. 
There  is  nothing  to  exempt  it ;  because  it 
also  contains  an  additional  sum.  It  is  not 
shewn,  that  Uiat  ad  valorem  duty  swallows 
up  the  deed,  as  in  Doe  t.  Oray,  it  was  shewn 
that  it  swallowed  up  the  transfer  doty. 

CoLBRiDGB.  J.  concurred. 

Rule  for  emierimg  a  WMUtiti  abwhUe, 

(1)  3  Ad.  &  EL  89  i  i.  c.  4  U«  J.  Rap.  (h^.) 
K.B.  197. 

(«>  S  BtBg,  N.C.  8Sf ;  s.  e.  6  Uw  J.  lUp.  (M.S.) 
CP.  <7l. 
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April  }9  y  >AKBRt).  OEHIMO  AHDOIHERa. 

Will,  Execution  of,  by  MarJc. 

The  execuiion  of  a  rviU  by  a  mark  tx  a 
atfficient  ngnirtg  within  the  proviiion  of  the 
SttUuU  of  Frawdtt  though  the  party,  mo  exe* 
culmg  ft,  mr  eapiMe  ^  wnting  m$  name. 

Treimc  for  breaking  and  entering  the 
phiintiff*!  dose,  and  cutting  down  a  tree. 

Pleat — First,  not  guilty.  Second,  lib. 
taumeiUmm  of  the  defendant  William  Oen- 

On  the  trid,  before  Lord  Denman^  C.J., 
It  the  last  Devonshire  Assises,  it  appeared 
tliat  the  defendant,  William  Dening,  claim- 
ed the  land  in  question,  as  the  devisee  of 
one  John  Dening,  who  had  made  a  will  on 
the  19th  of  January  1838,  in  which  be  had 
devised  it  to  the  defendant.  In  August 
1 835  be  was  attacked  with  paralysis,  which 
aOected  bis  limbs,  and  on  the  4tb  of  De- 
cember following,  he  made  a  codicil,  by 
which  he  Tevoked  this  bequest.  He  was 
then  in  bed,  and  was  suffering  greatly  from 
the  disease.  He  was  not  absolutely  in- 
capable of  writing  his  name,  but  the  exer- 
tion would  have  been  very  painful.  Ac- 
cordingly, he  made  a  cross  for  his  mark, 
and  affixed  his  seal  to  the  codicil.  It  was 
contended  for  the  defendants,  that  this  was 
not  a  valid  execution  of  a  will  according  to 
Ae  29  Car.  2.  c.  3.  s.  5,  so  as  to  operate 
at  a  revocation  of  the  codicil  within  section 
6.  His  Jjjordship  overruled  the  objection, 
kit  gave  the  deundanta  leave  to  move  tOi 
enter  «  ncmsni^  and  the  plaintiff  reconred 
•  verdict. 

JRogen  now  moved  accordingly. — ^The 
Statute  of  Frauds  requires  a  will  to  be  re- 
vtAed  by  some  other  will  or  other  writing 
to  be  tigned  by  the  testator.  Now,  though 
it  mnat  be  conceded  that  where  a  party  is 
wholly  illiterate,  and  cannot  write,  bis 
mark  will  be  a  good  execution  of  a  wilt 
according  to  the  provisions  of  this  statute, 
yet  no  case  has  decided,  that  where  a 
party  can  vrrite  his  name,  his  mark  will  be 
s  sufficient  signing  within  the  atatute.  It 
was,  indeed,  once  considered,  that  a  sealii^ 
would  be  sufficient — Lemayne  v.  Stanley 
(1) ;  but  that  opinion  seems  to  have  been 

(1)  S  Lor.  1 ;  s.  e.  Fr«ein.  536. 
New  SsatES,  VIL-Q.B. 


• 

overruled— ^ffiit&  v,  Evans  (i),  Grayson  y. 
jitkinson(S),  EUisv.  SmHh{4f),  and  Wright 
V.  Wahefordip),  If  sealing  is  not  allowed, 
neither  can  a  mere  mark  be  sufficient, 
where  a  party  can  write.  To  allow  such 
an  act  to  be  a  valid  execution  of  a  will, 
would  tend  to  the  introduction  of  fraud. 
An  attestaiton  by  a  mark  has  been  allowed 
where  the  witness  could  not  write— /forrf- 
ton  V.  Harriton  (6),  but  the  anthorities  go- 
no  farther.  The  same  doubtwill  occur  on 
the  1  Vict.  c.  S6,  as  no  provision  is  made 
for  the  execution  by  a  mark.  The  only 
safe  rule  is  to  require  the  testator  to  use 
his  ordinary  signature. 

Lord  DsNHAir,  C.J. — As  there  is  no 
question  upon  this  point,  it  is  better  that 
no  rule  should  be  granted  to  create  any 
doubt.  The  case  of  the  sealing  is  perfectly 
disUnct  from  the  present.  Sealing  means 
one  thing,  signing  another.  The  signature 
may  be  by  a  mark.  I  never  heard  of  any 
inquiry  being  raised,  whether  the  party 
who  had  so  made  his  mark,  vas  at  the 
time  capable  of  writing  his  name  or  not. 
It  is  sufficient,  that  the  mark  is  made,  and 
the  will  is  attested. 

LiTTLEDALB,  J.  —  Mr.  Rogers  admits 
that  a  mark  will  be  sufficient,  where  a  per- 
son is  incapable  of  writing.  The  statute 
3  &  4  Ann.  c.  9,  which  gives  validity  to 
promissory  notes,  and  the  17  G6o.  3.  c.  SO, 
which  restrains  the  negotiability  of  notes 
under  the  amount  of  51.,  require  such  notes 
to  be  signed;  but  it  has  never  been  doubted 
that  such  notes  may  be  made  by  a  marks- 
man, and  I  never  heard  of  any  inquiry  as 
to  whether  such  maker  oould  write  or  not. 
It  would  be  a  difficult  inquiry  in  many 
cases.  Though  «  man  may  write  his  name» 
it  may  not  be  legible ;  and  the  inquiry  whe- 
ther it  be  a  name  or  a  mere  rambling  mark 
may  be  very  inconvenient.  No  collateral 
inquiry  ought  to  take  place.  In  this  case, 
there  may  be  great  doubt  whether  the 
party  being  in  this  paralytic  condition,  could 
have  written  his  name. 

Pattbsok,  J. — It  is  conceded,  that  mak- 

<f )  1  Wib.  SIS. 
<3)  1  Ves.  sen.  439. 
(4)  1  Vm.  juB.  !». 
(9)  17  Vas.  458. 

(«>  8  Vcs.  18S.  Ses  atie  Addy  v.  Grix,  ib.  501. 
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ing  a  mark  will  satisfy  the  tenn  signing  in 
the  other  parts  of  the  Statute  of  Frauds. 
Certainly,  such  has  been  the  practice.  If 
then,  it  be  once  eonsiderecU  that  a  mark 
will  satisfy  the  word  li^  in  the  statatc,  it 
is  too  much  to  require  itt»  be  inTcttigatedi 
whether  the  party  can  or  cannot  write. 
Such  an  inquiry  would  be  rery  inconve- 
nient. There  must  be  an  attestation  ia 
every  case,  and  it  will  be  ascertained  whe- 
ther the  party  did  execute  the  will. 

CoLBaiDOB,  J. — I  should  be  sorry,  if 
anything  we  may  sa^  to-day  should  have 
the  efieet  of  introducing  any  laxity  of  prac- 
tice in  the  execution  of  a  will.  But  we 
are  called  upon  to  say  in  point  of  law^ 
that  tf  a  roan  can  write,  it  is  no  compliance 
with  the  provision  of  the  statute,  if  he 
make  his  mark.  I  do  not  tmderstand  how 
we  can  say  so.  There  is  no  double  pro- 
vision in  uie  statute  previdii^  for  the  case 
where  a  party  can  write,  and  where  he 
cannot;  but  only  one  thing  is  required, 
namely,  a  signing.  Considering  that  in  all 
cases  where  there  is  a  mark  only,  it  would 
be  necessary  to  inquire  whether  the  party 
could  write  or  not,  which  would  be  very 
inconvenient,  I  think  that  the  will  was  pro- 
perly executed. 

Rnk  Tffuttd. 


April  80.  / 

Assumpsit — Money  Jiad  and  received. 

A  party  agreed  to  buy  two  horses  for  802., 
with  liberty  to  return  them  mthih  a  months 
and  to  reeeiwe  back  701.  He  did  return  them 
within  the  monih  : — Held^  thai  he  was  en- 
titled to  reamer  the  7Ql.,  as  money  had  tmd 
rewvedte  Hsiue. 

Assumpsit  for  802.,  money  had  and  re* 
ceived  to  plaintiflT's  use. 

Plea — Non  assumpsit. 

The  plaintiff  claimed  802.  in  his  particu- 
lars of  demand. 

On  the  trii^  before  Undal,  C.J.,  at  the 
last  Kent  Assizes,  the  following  facts  were 
proved : — Thedefendant  had  several  horses 
to  sell,  and  the  plaintiff  agreed  to  purchase 
two  of  them  for  802. ;  he  was  to  be  at  libsrty 
to  return  them  within  a  month,  and  then 
702.  was  to  be  returned.  The  plaintiff  did 


return  them  within  the  month,  and  die 
present  action  was  brought  to  recoveir  tli^ 
702.  It  was  objected  at  the  trial,  that 
money  had  and  received  was  not  maintain- 
able; buthis  Lordship  overruled  the  objec- 
ti<Mi,  reserving  the  point  for  the  defendant;, 
and  the  plaintiff  recovered  the  702. 

Peacock  now  moved  pursuant  to  leave.—. 
The  property  in  the  money  paid  over  in 
die  first  instance  pasted  to  the  defendant, 
and  cannot  be  recovered  as  money  belong- 
ing to  the  plaintiff— 7'&tir«toii  v.  MUk{\)J 
It  cannot  be  said,  that  the  contract  was: 
rescinded  so  as  to  give  a  right  of  action— 
Hmt  v.  SiUt  (2),  and  Towen  v.  Barrett{t), 
There  ought  to  have  been  a  special  acting 
on  the  contract. 

Loan  DiKHAir,  C.J. — I  confeas  it  seems* 
to  me,  that  the  objection  is  too  refined* 
The  defendant  held  this  money  tot  .the- 
party  who  diould  be  entitled  to  it  when 
the  option  was  determined.  That  partjr. 
was  the  plaintiff. 

The  rest  of  the  Cowrt  concurred. 

Rulerefiued* 


1888.  ) 

April  as.) 

ThaUre — Licence — Illegal  Qmtraet. 

Tosusm^^Jbr  not  openingthtfilMHtiJgr* 
theatre  according  to  engagement,  the  de* 
fsndemt  pleaded  that  the  theatre  ntas  s&uate 
within  twenty  miles  of  the  cities  of  Londcm 
and  JVcstminster,  and  not  in  the  ciiy  of  WeaA— 
minster^  nor  in  any  place  where  the  King: 
resides ;  that  neit/^  the  plaint^  nor  the  <2e- 
fendant  was  licensed  by  letters  patent  oV 
otherwise  to  ael  interbiaeSf  ^e.  0t  the  tmid 
theatre,  and  that  neither  the  plaint^  nordm^ 
fendmU,  nor  any  other  person  cmmI  pnemn 
a  Ucenee  reqmred  by  law  for  euek  repvsos* 
tatimUf  and  that  the  jpwoss,  represcnlfflinaa^ 
^c.  mended  to  be  performed^  were  interbidfM^ 
%c.,for  the  acting  <^  which,  a  Ueenoe  it 
law  refuiredt  of  wUeh,  the  ptaint^  at  <&e 
line  0^  (At  agreement  had  aotice  :^HeHt  a 
good  plea, 

(1)  X6E(Mt,«54. 

(<)  5  Eut,  449. 

<S>  1  Tsna  Ri^  ISt.. 
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Special  Msumpsit,  whicli  ttlleged  thtft 
-the  plaimtfr  was  possessed  of  the  Victoria 
Thettire,  and  the  defendant  ajn^ed  to  open 
at  that  theatre  on  Whitsun  Monday,  May 
15, 18S7,  with  certain  performeri,  and  a 
-new  piece,  for  a  month  certain,  with  a 
power  of  renewal  for  another  month  ;  the 
defendant  to  have  one  clear  half  of  each 
inght's  clear  profits ;  that  the  defendant 
nfofced  to  open  at  the  theatre,  hut  took 
his  company  of  performers  to  the  Surrey 
Theatre,  and  opened  there*  whereby  the 
phuntiff  lost  great  gains,  and  was  put  to 
^reat  expense,  and  was  prevtnted  from 
letting  the  theatre  to  certain  other  persons. 

Pka — That  the  said  tlieatre  is  situate 
in  the  parish  of  St.  Mary,  Lambeth,  in 
the  county  of  Surrey,  and  within  less 
than  twenty  miles  of  the  cities  of  Lon- 
don and  Westminster  respectively,  and 
act  in  the  city  of  Westminster,  nor  with- 
in the  liberties  thereof,  nor  in  any  ptace 
where  -his  late  Majesty  or  her  present 
Majesty  has  resided  durii^  any  por^ 
tion  of  die  time  daring  which  the  said 
agicement  was  to  be  acted  upon  or  to  be 
in  force ;  and  that  neither  the  plaintiff  nor 
the  defiHtdant,  nor  any  other  person  bad 
been  or  was  duly  licensed  or  authorised 
under  or  by  virtue  of  letters  patent,  or 
otherwise,  firom  his  or  her  Majesty,  or 
from  the  Lord  Chamberlain  for  the  time 
being,  nor  by  any  other  competent  autho- 
rity whatsoever,  to  act,  represent,  or  per- 
iona  for  hire,  gain,  or  reward,  any  inter- 
lude, tr^edy,  comedy,  tee.  at  the  said 
theatre,  as  by  law  required ;  nor  vras  the 
said  theatre  duly  Heonsed  for  such  repre- 
•entatioBS,  performancei,  orentertainmsnts^ 
and  diat  neitbet  the  {damtiff  nor  the  de- 
fimdaaft,  nor  any  odter  person  on  their  be- 
half, could  nor  would  have  proeored  such 
licence  as  was  required  by  law  for  such 
t«ptesentati(ms  during  any  part  of  the 
time  aforesaid.  And  that  the  pieces,  re- 
presentations, &c.  intended  to  be  acted, 
represented,  and  performed  under  the  ssid 
agreement,  were  interludes,  tragedies, 
comedies,  &c.,  for  the  acting,  representing, 
And  performing  of  which,  such  licence  is 
ao  required  by  law,  as  aforesaid,  of  which 
the  plaintifl^  at  the  time  of  the  making  of 
theaaidagBeemanttbadnotice.  Replication 
de  tnjurid. 

The  defendwt,  on  the  trial,  before  Lord 


Denman,  C.J.,  at  the  Sitdi^  in  Middle- 
sex, afVer  last  term,  recovereda  verdict  on 
this  issue,  and  now— 

Sir  F.  Pollock  moved  to  enter  a  verdict 
for  the  plaintiff,  on  the  ground  that  the 
plea  was  bad.  The  plea  does  not  shew 
that  there  would  have  been  necessarily 
any  illegality  in  the  defendant's  perform- 
ances ;  for  although  in  GaUim  v.  Labor^ 
(1)  it  had  been  decided  that  dancing  at 
the  King's  Theatre  was  whhin  the  provision 
of  the  S5  Geo.  2.  e.  S6 ;  yet  in  The  King 
T.  Handif  (2),  tumbling  was  hekl  not  to  Iw 
such  an  entertaimnent  as  did  come  within 
the  prohibitions.  The  Justices  might  have 
licensed  the  tlieatre  under  the  26  Geo.  2» 
c.  36,  and  the  illegality  would  not  have 
existed*  And  although  the  plea  states 
that  no  licence  was  obtained*  it  does  not 
all^e  that  it  was  any  partof  the  plainttfTs 
duty  to  obtain  the  licence.  As  the  de- 
fendant was  to  have  acted  at  the  theatre, 
it  would  rather  appear  to  have  been  bis 
duty  to  procure  the  licence. 

Lord  Dehhah,  C.J. — If  anything  like 
a  reasonable  doubt  eouH  have  been  raised 
to  induce  us  to  grant  a  rule,  we  Should 
have  been  glad  to  do  ao.  Bin  no  doubt 
can  be  raised.  It  is  clearly  settled  now 
by  the  solemn  judgment  of  the  Lord  Chan- 
cellor, that  a  licence  is  necessary  for  a 
theatre  of  this  kind.  The  plea  states  this 
— [Here  his  Lordship  read  the  plea.]  It 
is  clear,  that  this  agreement  could  not  be 
carried  into  effect  without  a  contravention 
of  the  law.  The  question  has  been  raised, 
which  party  ought  to  have  procured  the 
licence.  Assuming  that  it  was  the  duty 
of  the  defendant  to  procure  it,  still  the 
want  of  it  cannot  be  an  answer  to  this  ob- 
jection. When  it  ia  certain  that  no  om 
could  procure  it,  and  it  is  admitted  that  it 
has  not  been  obtained,  the  excuse  set  up 
in  the  plea  is  made  out.  This  was  such 
a  theatre  as  the  I/ord  Chamberlain  could 
not  licence. 

LiTTLBDAiB,  J.  coHCurred. 

Pattbbon,  J. — It  is  said,  that  a  licence 
obtained  under  the  26  Geo.  S.  o.  86,  would 
have  protected  the  performances  at  this 
theatre.  It  does  not  apply  to  theatrical 
entertainments  of  any  kind,  nor  authoriio 

(1)  S  Term  Rap.  t49. 
<f  >  6  Term  Rep.  t8«. 
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the  Juittces  to  granta  licence  for  theatrical 

Serfbrmances,  That  has  been  expressly 
ecided  by  the  Vice  Chancellor,  and  after- 
wards by  the  Lord  Chancellor,  on  appeal 
in  the  case  of  Ewing  v.  0»baldi*ton{S'). 
But,  it  is  said,  tliat  the  plea  does  not  sbenr 
that  it  was  necessarily  an  illegal  contract, 
because  it  was  the  duty  of  the  defendant, 
and  not  of  the  plaintiflT,  to  procure  a  licence. 
But  it  is  a  contract  for  opening  a  theatre 
for  theatrical  performances,  not  within  the 
liberties  of  the  city  of  Westminster,  nor 
where  his  late  Majesty  resided*  If  there 
were  nothing  more,  the  plea  would  be 
good,  because  the  statute  10  Geo.  2.  c.28. 
%.  5.  enacts,  that  no  one  shall  be  authorized 
to  act,  except  within  the  liberties  of  the 
city  of  Westminster,  and  where  die  King 
shall  reside.  And  as  the  plea  also  n^a- 
tives  the  fact  of  the  theatre  beii^  situate 
beyond  twenty  miles  from  the  city  of  Westr 
minster,  it  follows  that  by  law  no  licence 
could  have  been  obtained  by  the  plaintiff* 
or  defendant,  or  any  other  person.  How 
then  can  we  say  that  aucn  a  contract  is 
available  ? 

CoLBBiDOB,  J. — The  facts  alleged  in  this 
plea  shew  that  the  theatre  is  wiilitn  the 
10  Geo.  2.  c.  28,  which  could  not  be  open 
without  a  licence  from  the  Lord  Chamber- 
lain ;  and  the  point  made  as  to  the  obtaining 
it  by  the  defendant,  does  not  arise,  because 
the  substance  of  the  plea  is,  that  no  person 
eould  have  obtained  a  licence.  So  that 
the  contract  was  unlawful,  and  could  not 
be  made  lawful  in  any  way. 

Rule  refuted. 


1838.    1  J 
April  24  /  s***™**' 

Evidence— Deed  T^y  Years  Old— 
Proper  Custody, 

By  a  marriage  seUkmentf  lands  were  en- 
ttttled  upon  the  children  of  the  marriage.  It 
was  made  with  trusteeSf  and  the  husband 
coeenaiUed  to  deliver  over  the  title-deeds  of 
his  estatt  to  them.  He  kept  bath  the  settle- 
ment and  the  title-deeds,  and  many  years 
afterwards  mortgaged  his  lands,  tmd  deli- 
vered the  deeds  to  the  mortgagee.  Upon 
his  death,  the  settlement  wm  found  and  taken 

(S)  S  Myl.  &  Cr.  » ;  s.  c.  6  Uw  J.  B«p.  (n 4.) 
Chant..  161  ;  ibid-  Itf-C.  137. 


^posseanon  of  hy  an  aUoiney,for  the  heir  of 
one  of  the  trustees,  who  were  both  dead.  In 
an  ejectment  by  the  mortgagee  against  the 
tenant  in  tail,  the  deed,  then  more  than  thirty 
years  old,  was  produced  by  that  attorney : — 
Held,  that  it  was  not  necessary  for  the  atfen- 
dant  to  prove  its  execitiion. 

Ejectment  for  lands  in  Hampshire,  tried 
before  Lord  Denman,  C.J.,  at  the  last  As- 
sizes, when  the  lessor  of  the  plaintiff 
claimed  as  mortgagee,  under  a  conveyance 
from  the  defendant's  father,  dated  October 
29,  1821,  and  producing  the  title-deeds  of 
the  estate.  The  mortgagor  had  died  in 
1830.  The  defendant  claimed  as  tenant 
in  tail  under  a  settlement,  dated  November 
17, 17Sfi,  executed  upon  Uie  marriage  of 
his  parents.  The  deed  was  a  conveyance 
to  trustees,  both  of  whom  were  d«d  at  the 
time  of  the  trial,  and  contained  a  covenant 
that  the  intended  husband  should  deliver 
the  title-deeds  over  to  the  trustees.  There 
was  a  proviso,  that  the  deed  should  be  void 
if  the  marriage  did  not  take  place  within 
six  months  from  its  date,  and  it  appeared 
that  that  time  had  nearly  elapsed  before  it 
was  solemnised.  It  was  produced  by  the 
attorney  of  the  heir  of  one  of  the  trustees, 
who  stated,  that  he  had  found  it  among  the 

Sapers  of  die  deceased,  at  the  time  of  bis 
eath.  No  evidence  of  its  execntitm  was 
given,  and  it  vras  objected  for  the  lessor  ai 
the  plaintiflT,  that  as  it  did  not  come  from 
its  proper  custody,  it  could  not  be  read. 
His  Lordship  held,  that  it  was  not  inad- 
missible in  this  respect,  but  took  the  opii- 
nion  of  the  jury,  whether  the  deed  had  ever 
been  delivered,  and  they  found  that  it  had ; 
whereupon  he  directed  a  verdict  to  be  en? 
tered  for  the  defendant,  giving  leave  to 
enter  a  verdict  for  the  plaintiff*. 

Erie  now  moved  accordingly.— This 
deed,  in  effect,  came  out  of  the  posaeaaiim 
of  the  mortgagor.  That  was  not  its  proper 
custody ;  it  ought  to  have  been  with  the 
trustees.  As  tlw  title-deeds  were  also  left 
with  him,  he  has  been  enabled  to  practise 
a  frand  upon  the  lessor  of  the  |daiDti£  Ifi 
therefore,  the  mere  production  from  bia 
custody  be  sufficient,  effect  will  be  given 
to  that  fraud,  which  the  Court  wiU  not 
allow  —  Chettle  v.  Pound  (I),  Forbes  r. 

(I)  Iliil.NJP.3M. 
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Wale  ii\  Bae.  Ahr,  'Evidence,'  (F).  and 
j^.  ^&r.*  Evidence,' (A)  A.  Acoordingto 
thoce  autborities,  where  the  deed  is  a  fraud, 
the  mere  production  of  it  will  not  be  snffi- 
etent. 

[Pattbson,  J. — ^The  posiessioD  of  the 
title-deeds  enabled  him  to  commit  a  fraud ; 
but  I  do  not  aee  how  this  deed  did.] 

Because  it  enabled  his  heir  to  defeat  the 
conveyance  which  be  bad  made  to  the 
mortpigee. 

Lmuo  ALS,  J. — This  deed  did  not  come 
out  of  the  best  custody.  It  ought  to  have 
be«  in  tbe  possession  of  the  trustees.  Still 
I  think  it  is  sufficient. 

Pattesom,  J. — Thm  can  be  no  sugges* 
tion  of  any  fraud  in  this  deed,  beotuse 
there  really  was  a  marriage  aAer  it  was 
executed.  The  question,  therefore,  arises, 
whether  it  came  out  of  the  right  custody, 
i  never  understood  that  the  party  who 
bai  the  custody  must  necessarily  be  the 
person  wbo  is  legally  entitled  to  the  pos* 
session  of  the  deed.  It  is  enough  if  he  be 
some  person  who  is  connected  with  the  pro- 
perty, or  the  subject-matter  of  the  deed. 
-  CoLBaiDGB,  J. — The  possession  must  be 
sodi  as  may  be  explained  by  all  the  circum- 
stances of  the  case.  It  is  not  necessary  that 
die  deed  should  cone  from  the  plara  where, 
in  strictness  of  law,  it  ought  to  have  been. 
In  the  case  of  The  Bishop  of  Meath  v.  the 
Mayor  of  Winchester  (A),  in  the  House  of 
Lorids,  a  document  was  produced,  certainly 
from  what  was  not  strictly  its  proper  cus- 
tody, but  from  the  records  of  the  family  of 
the  bisbtm;  and  it  was  held  to  he  suflScient. 

JioSD  X)siiHAM,  C.J.  concurred. 

Rvle  refused. 


1838.     \        THJS  QVBBH  V.  JOSHUA 

April  30.  /  THOMAS. 

AftmicijNi/  Corporatim^Officer,  Remo- 
val of. 

Prior  to  the  time  when  the  5  ^  6  Will.  4. 
e..76.  came  into  operation,  tke  town  clerk  of 
Temkeshwy  held  the  ^fices  of  town  clerk  awi 
clerk  of  the  peace  of  thai  borough  conjointly, 

(ff)  1  W.  DIacb.  53«. 
(S>  9  Biag.  N.C:  189. 


and  was  conthwed  in  both  offices  by  the  new 
town  comdl,  until  Jufy  1836,  wAm  he  rt- 
signed  them.  The  eomwil  elected  on  the  iOth 
of  July  one  S.  to  be  town  clerk,  and  at  a 
subsequent  meeting,  on  tke  %5th  of  July^  re- 
solved,  that  the  resolution  of  the  iOth  of  July 
should  be  rescinded,  and  appmnted  one  T, 
to  be  town  clerk.  The  borough  did  not  re-, 
ceive  .a  commission  of  the  peace  until  Augvat, 
when  T.  was  also  nomitated  clerk  of  the 
peace.  On  an  appUcation  made  by  S.for  a 
quo  warranto  4gaitu(  T,foT  exercising  both 
offices,  it  was  mom  that  T,  had  eaxrcised 
them  under  tke  i^apmntment  of  tke  i6tk  of 
July,  but  no  act*  were  shewn  to  have  beenper- 
formed  bv  km  as  clerk  of  the  peace  before 
he  had  been  duly  appmnted.  The  Court 
discharged  the  Title,  on  the  ground,  that  it 
must  be  taken  that  he  wtu  acting  as  clerk 
of  the  peace  under  his  vaUd  apponttment, 
and  that  as  to  the  office  of  town  clerk,  S.  was 
not  fully  in  the  office  on  the  i5th  of  July,  not 
having  given  the  security  required  by  the  act, 
nor  taken  the  oathtf  office;  and  assuming  in 
the  tilenee  of  the  efffidavits,  that  notice  of  the 
pmrpose  of  the  meeting  on  the  %6th  had  beem 
duly  given,  the  resolution,  coupled  with  the 
MtpoiiUment  of  T,  was  a  si^fficietU  remowd  iff 
S.from  the  Office  of  town  clerk, 

A  rule  titft  bad  been  obtained,  calling  on 
the  defendant  to  shew  cause  why  a  quo 
warrmto  information  should  not  issue 
against  him,  for  exercising  the  offices  of 
town  clerk  and  clerk  of  the  peace  of  the 
borough  of  Tewkesbury,  against  which 
cause  was  shewn  this  day. 

It  appeared  from  the  affidavits  in  support 
of  the  rule,  that  when  the  5  &  6  Will.  4.  c  76. 
came  into  operation,  Mr.  O.  E.  Williams 
held  the  clerkship  of  the  peace,  and  also 
the  town  clerkship  of  the  borou^  of  Tew- 
kesbury, and  the  mayor  and  town  council 
continiud  him  in  the  same  offices,  at  an 
entire  salary.  In  July  18S6,  he  resigned 
his  offices,  and  the  council  resolved,  that 
his  successor  should  hold  the  same  offices 
at  a  reduced  salary.  Mr.  Saodilands,  at  a 
meeting  held  July  20,  wss  elected  to  the 
office  of  town  clerk ;  but  Mr.  Williams  was 
requested  to  continue  to  do  the  duties  for 
a  short  period.  Directly  after  this  elec- 
tion, Mr.  Sandilands  was  applied  to  to  re- 
linquish the  office,  but  refused  to  do  so. 
It  was  proposed  to  him,  that  his  son  should 
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have  the  clerkship  of  the  peace;  and  he  at 
length  agreed  to  pnt  himself  in  the  "hands 
of  his  fnends.  Aji  adjourned  meeting  of 
die  council  was  held  on  the  S5th,  when  it 
was  resolved,  that  the  resolution  of  the  last 
meeting,  appointing  Mr.  Sandilands  town 
clerk,  should  be  rescinded,  and  that  Mr. 
Joshua  Thomas  should  be  appointed  town 
elerk.  The  aJBdavits  also  stated,  that  Mr. 
Thomas  had  exeented  the  duties  of  both 
•ffloes*  under  the  appointment  of  the  £5th 
of  July.  The  only  material  Act  which  ap- 
peared in  the  aflfidavits,  in  answer,  r^;ara- 
ed  the  office  of  the  clerkship  of  the  peace. 
Hie  borough  did  not  receive  a  eommis- 
Mon  of  the  peace  antil  Hie  month  of  An- 
grutt,  wbm  the  defendant  was  appointed 
by  the  ootmeil  clerk  of  the  peace. 

^tr  W.  W.  FoUett,  on  behalf  of  the  de- 
fendant, contended,  that  the  proceedings 
•f  the  town  council  had  been  perfectly  re- 
gular, and  that  the  defendant  was  duly 
elected. 

The  AtUymey  General  and  R.  V,  Rich- 
tirds,  in  support  of  the  rule. — It  is  true, 
that  under  the  5  &  6  Will.  4.  c.  76.  s.  58, 
Ae  office  of  town  dlerk  is  to  be  held  during 
pleasure;  yet  the  council  cannoC  dismiss  a 
clerk  without  due  notice  to  him  to  appear 
before  them— The  King  t.  Harrie  (1). 
niere  ought  also  to  have  been  notice  to  the 
members  of  the  council,  that  it  was  intended 
to  remove  Mr.  Sandilands  from  the  office 
to  which  he  had  been  appointed — The  King 
V.  Ihe  Mayor  of  Liverj>ooi{ii),  and  The  King 
T.  ihe  Mayor  of  Dmeawter  (S).  Besides,  it 
does  not  appear  that  Mr.  Sandilands  was 
removed;  the  resolution  was  only  that  the 
former  resolution  should  be  rescinded. 
Therefore,  the  office  was  foil  when  the  de- 
fendant was  appointed. 

LrnruDAU,  J. — ^Tbia  rule  must  be  dis- 
^rged.  As  as  regards  Ae  oflBce  of 
the  clerk  »f  the  peace,  it  appenra  that  there 
mw  no  auch  oflSce  existing  in  die  borough 
on  the  iSth  of  July;  still  the  defendant 
might  have  made  himself  liable,  if  he  had 
acted  as  such  in  the  interval  between  the 
S6th  of  July  and  the  day  of  August  when 
he  was  properly  elected.   From  that  time 

(1)  1  B.&Ad.936;  s.c.QUw  J.  lUp.K.B. 

165. 

(«)  S  Barr.  7ffS. 

(s)ibu.r38. 


be  had  a  legal  au^rity  for  exeroring  itait 
office.  It  does  not  ajmear,  however,  that 
he  was  called  upon  to  do  any  act  as  clerk 
of  the  peace  during  tliat  time.  It  is  said, 
however,  that  the  defendant  has  not 
sworn  whether  he  has  acted  under  the 
one  appointment  or  the  other.  Nothing 
here  shews,  that  the  defendant  disclaim- 
ed to  act  under  the  valid  Section.  In 
the  case  where  a  partf  may  be  acting 
under  one  of  two  auUiorities,  one  of  wbien 
is  lefflt  and  the  other  is  illegal,  it  is 
presumed,  in  the  absence  of  all  proof  to 
the  contrary,  diat  he  is  aotins  under  the 
legal  authority.  It  ia  ao  in  me  case  of  a 
sheriff,  who  is  presumed  to  act  luder  his 
warrant, 'at  was  admitted  in  Laeaa  v.  Noe* 
kelU  (4).  With  regard  to  the  office  of  towa 
clerk,  there  is  somewhat  more  doubt.  It  is 
said,  that  Mr.  Sandilands  was  never  re- 
moved from  tiie  office.  The  first  objection 
is,  that  no  notice  was  given,  either  of  die 
meeting  or  of  its  object.  Now,  the  5  &  6 
Will.  4.  c.  76.  a.  G9.  requires  a  notioe  of 
every  meeting  to  be  given,  which  is  to  be 
signed  by  the  mayor,  and  a  summma  is  to 
be  issued  s^ed  by  the  town  derk. 
Assuromg  that  Mr.  Sandilands  was  elect- 
ed on  the  £Olh  of  July,  it  ought  to  ham 
been  shewn  that  no  inch  notice  wis 
givm,  whereas  the  affldavito  are  defective 
in  this  respect.  Then,  secondly,  has  Mr. 
Uramas  been  duly  elected  into  me  office  of 
town  clerk  f  That  depends  upon  this, 
whether  Mr.  Sandilands  baa  been  duly  re- 
moved. On  the  tlhh  of  Joly,  there  was 
so  formal  resolution  for  the  removal  of 
Mr.  Sandilands,  it  was  only  that  the  reso- 
lution by  which  he  wis  appointed  shoald 
be  Tescmded.  But  although  he  was  not 
formally  dispossessed  of  the  office,  he  was 
so  in  e^ct,  by  the  rescinding  of  the  former 
resolution,  and  the  election  another 
person  into  his  place.  The  -mle  must, 
therefore,  be  dtsdiai|{ed ;  and,  as  Aete  was 
no  ground  for  calling  upaa  the  defendant, 
in  respect  of  the  office  of  elerk  of  Ae  peacei 
with  costs. 

Patteson,  J. — ^Tbis  mle  was  moved  for 
on  four  grounds.  First,  that  the  defendant 
has  not  been  duly  elected  to  these  offieea, 
or  ditber  of  them ;  Second,  that  Mr.  Sandi- 
lands has  been  duly  elected  to  ihem,  and 

(4)  4Biag.7t9|i.e.ff  Y.&J.304. 
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wt»  ninret  bwfiilfy  lemored ;  third,  that 
bodi  of  tbe  said  officei  were  full  at  the 
time  of  tbe  dBfendBnt'e  election ;  fourth, 
that  the  defendant  has  never  been  elected 
or  appointed  to  the  oflSce  of  clerk  of  tbe 
peace,  which  is  not  the  same  as  the  first. 
In  r^ard  to  that,  however,  the  answer  is* 
that  he  haa  been  elected  to  that  office  on 
the  15ch  of  August  18S6,  and  there  is  no* 
diiog  to  impugn  his. election.  It  is  said, 
be  does  not  aet  under  that  appointments 
I  do  not  see  vrhy  we  should  take  that  view 
merery  because  the  affidavit  states  that 
be  has  cxardsed  idw  offiees  of  tow»  derk 
aad  clerk  of  the  peace  under  the  elec^oo 
of  the  iSth  of  July.  We  knov  that  that 
nay  be  truft  with  tefer«ce  to  tbe  office  of 
town  clerk,  bat  it  could  not  have  been  so 
with  reference  to  that  of  clerk  of  die  peace, 
because  the  office  did  not  exist  at  the 
time.  I  may  observe,  that  the  town  coun- 
cil have  acted  as  though  the  office  of  clerk 
of  tbe  peace  could  be  incidental  to  that  of 
town  clerk,  and  as  if  they,  could  determine 
at  the  same  tiiae»  one  of  them  being  held 
during  pleasure,  and  the  odier  (ot  life. 
Such  a  couBtruction  is  contrary  to  the 
neaning  of  tha  act  of  puliunent. .  There 
wss  dierefim  no  pretence  for  the  motioot 
ss  r^aids  this  (wace.  In.  respect  of  the 
(Mher,  it  was  not  full.  Tbe  act  (5)  requires 
that  security  shall  be  taken  from  the  town 
clerk  upon  his  a[^intment ;  now  it  does 
not  appear  that  such  security  had  been 
taken  from  Mr.  Sandilands  in  this  case ; 
therefore  that  ground  is  taken  away 
from  him.  Then  the  case  resolves  Itself 
into  this,  whether  he  had  been  properly 
removed.  The  act,  in  section  6d,  re- 
quires that  notice  of  every  meeting  shall, 
be  «gned  by  the  mayor,  but  not  that  the 
basBDttSB  to  be  tnuisaclied  therein  shall 
be  mentioiwd;  vboeas,  when  a  meetiiw 
is  called  1^  five  members  o£  the  eoamei^ 
tbe  business  is  to  be  stated  therein.  Then 
tbe  aummons  is  to  be  lefl  at  the  place  of 
abode  o£  each  councillor,  signed  by  tha 
town  clerk,  tpecifyii^  the  business  to  be 
transacted  at  the  meetii^ ;  and  it  is  pro- 
vided that  no  business  is  to  be  trans^ 
acted  other,  than  is  q>ecified  in  the  no- 
tice, which  is  certainly  inconsistent  with 
tbe  finmer  part.   It  may  be  contended* 

(5)  By  iMt  56.  ' 


also,  thai  a  summons  <>ught  to  have  been 
sent  to  die  person  intended  to  be  removed. 
That  may  be  so  for  aught  I  know.  It 
occurred  to  me,,  that  it  wouU  have  been 
signed  by  Mr.  Sandilands,  but  {wobably 
that  would  not  be  so,  because  he  had  not 
executed  the  security.  Then  the  question 
is,  whether  it  can  be  assumed  that  such 
notice  and  summons  did  take  place.  I 
agree  in  the  view  suggested  by  my  Brothei^ 
it  must  be  taken  most  stvongly  agunst 
the  party  ^plying  for  this  informationi 
and  thM  it  must  be  assumed  that  the  no* 
tke  and  sununmis  were  regular^  madft 
The  only  remaining  quesUon  is,  whether 
Mr.  Sandilaoda  was  really  removed  at  that 
meeting.  It  appears  that  the  resolution 
by  which  he  was  appointed  was  rescinded. 
It  is  difficult  to  see  anything,  else,  that 
could  have  been  done.  He  had  not  given 
the  security  nor  taken  the  oath  of  office. 
And  then  the  council  appointed  another 
person  to  that  office. 

CoLBRiDOB,  J. — It  is  impossible  to  have 
any  doubt  as  to  the  office  of  the  clerk  of 
the  peace.  It  is  argued,  that  Mr.  Thomas 
has  not  denied  the  allegatiui  that  he  acted 
as  such  under  tbe  election  of  die  2fidi  of 
July.  It  did  not  require  an  aaawN.  It 
was  itself  void,  and  immediately  afkerwards 
there  was  a  ralid  appointment.  It  is'i^ 
to  suppose  that  he  was  acting  under  the 
former.  With  regard  to  the  other  office, 
two  objections  are  made  :  first,  that  there 
was  no  good  removal  of  Sandilands  ;  and 
secondly,  that  diere  was  no  due  notice 
of  the  meeting.  As  to  there  not  being  a 
removal,  assuming  that  it  was  neoesaary, 
see  what  takes  place.  A  person  has  been 
appointed  to  an  office ;  it  is  sought  to 
remove  htm;  and  it  was  doubtful  whether 
the  office  was  full  or  not.  We  mnst  look 
to  the  sutntuue  and  efibet  of  the  act,  mad 
not  to  the  terns  used ;  and  vre  shall  m 
that  the  rescinding  of  the  resolution-  waa  a 
removat  Then,  as  to  the  other  ol^ctton, 
which  would  have  been  the  most  doubtful 
to  me,  namely,  that  no  notice  had  been 
given  of  the  objects  of  the  meeting ;  I  think 
it  is  not  opoi.  It  must  be  taken  that  the 
meeting  was  held  after  due  notice.  If 
there  were  such  an  objection,  why  did  not 
the  party  put  it  in  his  affidavits,  and  insert 
it  in  his  rule,  so  as  to  give  the  defendant 
an  opportunity  of  anawq^g  it.  Sappoa- 
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ing  the  objection  had  been  the  want  of  a 
good  presiding  officer,  it  must  have  been 
inserted  in  the  rule.  It  is  true,  that  the 
language  of  rule  Hilary,  7  &  8  Geo.  4.  (6) 
points  rather  to  prevent  the  inserting  on 
the  pleadings  of  objections  not  specified  in 
the  rule  to  shew  cause ;  still,  if  they  be  such 
as  will  not  be  allowed  to  be  raised  on  the 
pleadings,  the  party  ought  not  to  make  his 
rule  absolute  for  the  information.  This 
rule  ought  to  be  discharged,  and  with 
costs,  because,  at  least  up  to  a  certain  pe- 
riod, the  prosecutor  put  himself  into  the 
hands  of  his  friends,  and  then  refused  to 
abide  by  their  act. 

JtiUe  ^tcharged,  mfA  cotlM. 


1838 
May  2 


fHS  QDBBH  0.  THE  INHABI- 
TANTS OF  ST.  JOHN  IN  BBD- 
WAaDIHB. 

Poor  Lam — Settlement  Renting  a  Te- 
■nement. 

A  party  took  a  house,  btdUUngt,  and  land 
for  a  year  at  10/.,  the  landlord  dUcharging 
all  taxes  and  paymentSt  occupied  for  a  year, 
and  paid  that  rent : — Held,  that  he  gained 
a  settlement,  though  the  landlord  paid  6«. 
for  tithee  doe  m  respect  of  these  pmusee, 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (n.s.)  M.C.  p.  64.] 


0.} 


KNIGHT  e.  a.  ANI>  W.  CLEMENTS. 


1838 

May  10 

Bill  of  Exchange — jfUenUion — Burthen 
of  Proof  of  Explanation, 

Where  a  plaintiff  produces  a  negotiable 
mUrumeMt  which  has  been  altered^  he  must 
produce  extrinsic  evidence  to  explain  the  cir- 
eumtlaaces  of  tlie  alteration,  imd  cannot  rely 
v^oon  Me  opinion  of  the  jury,  to  be  deritxd 
fioM  mere  tnepeetim, 

ABsumpsit  on  a  bill  of  exchange,  dated 
October  19,  1835,  for  2001.,  payable  two 
Months  after  date,  and  drawn  by  one  H. 
C.  Watkins,  indorsed  by  him  to  Uie  plain- 
tiflT,  and  accepted  by  the  defendants. 

*  (6)  6B.&C.t6r;s,c.5UwJ.lUp.K.B.S«8. 


Plea,  among  others,  denying  die  icoe^' 
tance. 

On  the  trial,  before  Coleridge,  J.,  at  the 
Lancaster  Summer  Assizes,  1836,  the  plain- 
tiflrproduced  the  bill  in  question,  whidi  was 
drawn  upon  a  stamp  sufficient  for  a  two 
months  bill  only.  It  appeared,  however, 
that  it  had  been  originally  written  "three 
months  after  date ;"  over  the  word  "three" 
was  written  **  two,"  and  the  former  word 
was  blotted,  and  the  word  "two"  was 
written  under  it,  thus :  fhiw*  No  explana* 
two 

tion  was  given  by  the  ^aintiff,  as  to  when 
or  under  what  circumstances  the  alteration 
was  made.  The  learned  Judge  left  it  to 
the  jury  ttt  say,  upon  tl»  inspection  of  the 
note  itself^  whether  they  would  adopt  the 
plaintiflT'B  suggestion.  th»t  the  word  *'  uree  ** 
had  been  written  and  then  blotted  oat,  and 
the  word  "two"  written  over  it,  before 
the  instrument  was  con^lete.  If  they 
thought  that  it  had  been  altered  before  it 
was  complete,  the  plaintiff  was  entitled  to 
recover ;  but  it  was  incumbent  upon  him 
to  prove  that  fact,  and  if  he  failed  in  eMa- 
blishing  it,  the  plaintiff  was  entitled  to  the 
verdict.  He  reserved  leave  to  the  defen- 
dants to  move  to  enter  a  nonsuit,  if  it  waa 
necessary  for  the  plainUff  to  give  evidence 
to  explain  the  alteration  of  uie  bill,  inde- 
pendent of  the  bill  itselH  The  plaintiff 
recovered  a  verdict.  In  the  ensuing  term, 

Cretswell  obtained  a  rule  accordingly ; 
against  which,  cause  was  shewn  on  a  formec 
day  in  this  term,  by— 

TonUinson. — It  must  be  admitted,  since 
Cockv.  Coxmellil),  and  Sibley  v.  Fisher 
(i),  that  the  defendants  can  uke  this  ob- 
jection under  the  present  plea.  But  the 
verdict  which  has  been  found  for  the  plain- 
tiff is  not  to  be  impeached.  It  cannot  be 
necessary  in  all  cases  for  the  plaintiff  to 
produce  extrinsic  evidence  to  explain  any 
alteration  on  the  face  of  the  instrument,  or 
be  nonsuited.  The  inspection  may  be 
•nfficient  to  enable  the  jury  to  form  a  cor- 
rect judgment  as  to  the  time  of  the  altera- 
tion, and  if  there  be  any  case  in  which  it 
can  be  so  considered,  the  Court  will  not 
disturb  the  verdict  of  the  jury.  If  the  in-* 

(t)  tC.U.&B.t91;t.c.4Uw  J.IUp.(ii.s.> 
(t)  t  Nsv.  &  P.  430 }  B.  &  Selbj    Fiibtr,  aim. 
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strament  itself  shews,  that  tlie  alteration 
raust  have  taken  place  aAer  it  was  nego- 
tiated, or  after  it  was  complete,  the  Judge 
will  require  evidence  to  be  given  to  ex- 
plain it.  That,  however,  is  not  the  present 
case.  In  Jolmson  v.  fAe  Duke  oj  MarU 
ionmgh  (8),  and  Henrnan  v.  Dickenson  (4), 
the  instrcnnents  clearly  appear  to  have  been 
caiiq»lete  before  the  alteration.  In  Bishop 
T.  Chamkn  (5),  Lord  Tenterden  directed 
the  jary  to  say,  on  inspection,  whether  the 
note  had  been  altered  subsequent  to  its 
original  completion  ;  and  in  Taylor  r. 
Moteiey  (6),  Lord  Lyndhurst  adopted  the 
rnliag  of  Lord  Tenlerdra,  in  this  case  of 
BiAop  T.  Chamhre, 

CtetsmeU  and  CrompUntt  in  support  of 
the  rule,  contended,  that  it  was  incumbent 
iqwQ  the  plaintiff  to  give  evidence,  inde* 
pendent  of  the  instrument,  tp  explain  the 
alteration.  That  is  the  only  safe  course 
for  liie  Conrt  to  lay  down.  The  acceptw 
cannot  account  for  alterations,  of  which  he 
nay  be  wholly  ignorant,  whereas  no  per- 
son can  be  compelled  to  take  such  an  in- 
strnment  without  securing  to  hiinself  the 
neana  of  explaining  the  alteration.  To  hold 
the  instrument  itself  may  a0brd  suffi- 
«ient  explanation,  will  be  in  effect  to  shift 
the  onus  from  the  holder  to  the  acceptor; 
whereas  it  is  not  disputed,  that  the  law 
does  cast  upon  the  former  the  duty  of 
explunittg  any  alteration  which  appean 
upon  it, 

C«f.  adv.  vult* 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Lou>  Deiih*h,C.J.— The  plaintiff  pro- 
duced the  bill,  which  had  the  word  "two" 
bdbre  wmdhi,  but  the  letters  of  that  word 
were  written  over  those  of  the  word"  three," 
and  the  strokes  comprising  the  letters  of  the 
latter  word  appeared  to  have  been  blotted. 
The  stamp  was  good  for  a  two  months' 
bill,  but  bad  for  one  at  three  months.  The 
defendant's  counsel  objected  that  the  party 
prodnciug  a  document  is  bound  to  explain 
such  an  ambiguity  appearing  on  the  face 
of  it,  and  to  shew  distmctly  that  the  alter- 
ation was  made  be&re  the  bill  was  ne^ 

(3)  iStuk.  N.P,C.3l5. 

(4)  5  Bine.  IBS;  s.e.  7  Law  J.  R«p.  CP.  66. 
<5>  Uoo.icHa].  116;  i.  e.  S C. &  P.  53. 
<6)  eCuh&Pay.trs* 

Naw  BsBiBB,  VIL-aB. 


tiated.  The  plaintiff's  counsel  not  dis- 
puting this  rule,  Argued,  that  the  inspection 
of  tlie  bill  Was  alone  sufficient  to  prove  the 
alteration  so  made,  inasmuch  as  the  word 
"three"  plainly  appeared  to  have  been 
blotted  out  while  wet,  and  in  the  course  of 
the  writing;  and  my  learned  Brother  who 
tried  the  cause,  placed  the  bill  in  the  hands 
of  the  jury,  and  asked  their  opinion,  whe- 
ther they  thought  so,  directing  a  verdict 
for  the  plaintiff  if  they  did*  They  found 
that  the  alteration  was  completed  in  time, 
and  their  verdict  waa  entered  for  the  plain- 
tiff, subject  to  a  motion  for  a  lumsuit,  if 
the  question  was  improperly  submitted  to 
them.  This  point  was  ai^ed,  and  has 
been  considered  by  us.  We  think,  the  rule 
for  a  nonsuit  must  be  made  absolute.  The 
plaintiff  was  bound  to  prove  a  bill  accepted 
payable  at  two  months.  That  which  he 
produced,  was  accepted  payable  either  at 
tnro  or  three  months,  with  no  evidence  whe- 
ther it  was  the  one  or  the  other.  I'he  mode 
of  obliteration  might  have  furnished  argu- 
ments in  favour  of  one  or  the  other  sup- 
position, and  material  confirmation  to  any 
proof  adduced  as  to  that  fiict ;  but  stand- 
ing by  itself,  it  was  obviously  no  better 
tban  a  conjecture,  for  the  alteration  might 
have  been  too  late,  and  accompanied  with 
a  fresh  marking  by  wet  ink,  rubbed  over 
on  the  instant.  The  case  of  Bishop  v. 
Chambre  was  cited  on  the  trial,  for  the 
plaintiff,  and  the  marginal  note  appears 
favourable  to  him;  but  Lord  Tenterden's 
proceeding  on  that  occasion  was,  in  truth, 
the  other  way.  He  permitted  the  jury  to 
inspect  the  bill,  to  see  if  there  had  been 
any  alteration,  which  there  manifestly  had, 
and  then  decided  against  tiie  party  pro- 
ducing it,  for  wuit  of  proof  that  it  waa 
nude  oefore  the  instrument  was  complete. 

Rule  abtolute. 


I^etcriptioH  Act,  2^8  Will.  4.  c.  71— 
Evidence — f^ariance. 

Under  thei^S  WtU.  4.  c.  71.  the  tpe- 
ei0ed  periodi  of  enjoyment  must  be  proved 
continuously.  Thar^ore  proof  of  the  exer- 
cue  ofajfm^  k  prendre  for  twenty-eight 
year«  domt  lo  the  wmmeiKement  ef  the  tuU, 
U 
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tkere  having  been  an  interruption  during  the 
twenty  ninth  and  thirtieth  years,  mil  not 
support  a  plea  of  thirty  years'  enjoyment^ 
though  there  had  been  an  exercise  of  the 
right  prior  to  that  interruption. 

Proof  of  the  exercise  of  a  right  of  pasture 
■assumed  to  be  a  pr<^l  i  pr^dre,  miU  not 
support  a  plea  of  a  right  to  turn  cattle  oh 
1o  a  close  assumed  to  be  an  easement. 

Replevin  for  taking  the  plaintiff's  cows. 
Avowry  justifying  tlie  taking  of  the  cattle 
as  damage  feasant  in  the  defendant's  close. 

Pieas  in  bar — First,  that  the  plaintiff 
-and  all  the  occupiers  of  a  certain  messuage 
and  land  for  thirty  years  next  before  the 
tinie  when  &c.  and  before  the  commence- 
nient  of  this  suit,  have  continually  had,  and 
have  been  used  and  accustomed  to  have, 
and  of  right  ought  to  have,  a  right  of  pas- 
ture in,  upon,  over,  and  throughout  a  cer- 
tain close,  called  Toadholes  Lane,  situate, 
&c.,  for  his  cattle  every  year,  and  at  all 
times  of  the  year ;  that  the  locus  in  quo  was 
contiguous  to  Toadholes  Lane,  and  that 
the  defendant  was  immemorially  bound  to 
repair  the  fences  between  the  locus  in  quo 
and  Toadholes  Lane ;  that  the  fences 
were  out  of  repair^  and  that  the  cattle  of 
the  plaintiff,  wliich  were  feeding  in  Toad- 
holes Lane,  escaped  into  the  defendant's 
close  in  conseqaence  of  the  defect  of  fencei, 
and  the  defendant  wrongfully  distrained 
them.  Second,  that  the  plaintiff  and  all 
■the  occupiers,  &c.,  for  twenty  years  next 
before,  &c,,  have  continually  had,  and  have 
been  used  and  accustomed  to  have,  and  still 
of  right  ought  to  have,  a  right  every  year, 
and  at  all  times  of  the  year,  to  put  and 
turn  hie  cattle  into  and  upon  Toadholes 
Lane ;  there  was  the  same  averment  as 
to  the  liability  to  repair  the  fences;  and 
that  the  cattle  being  lawfully  in  and  upon 
Toadholes  Lane,  strayed  through  the  de- 
fect of  fences,  and  were  wrongfully  dis- 
trained by  the  defendant.  Third,  the  same 
plea  for  forty  years.  The  defendant,  in 
his  replication,  denied  (he  several  rights 
claimed  by  the  plaintiff  for  thirty,  twenty, 
and  forty  years. 

At  the  trial,  before  Patteson,  J.  at  the 
last  Yorkshire  Asaises,  it  was  proved  that 
the  plaintiff  was  the  occupier,  and  the  de- 
fendant the  owner  and  occutner  of  adjoin- 
ing farms,  separated  in  one  part  1^  a  tme, 


called  Toadholes  Lane,  ifi  whidi  the  plain- 
tiff claimed  the  right  of  pastorage.  la 
1809,  a  chain  or  stang,  wbidi  had  been 
across  the  upper  part  of  the  lane  for  stmie 
time,  was  removed;  andtheplaintiffproT- 
«d,  that  he  and  his  predeeessors  in  the 
farm  had  depastured  the  lane  before  and 
since  that  time  without  interruption ;  the 
chain,  however,  prevented  his  enjoyinent 
of  the  right  whilst  there.  The  learned 
Judge  told  the  jury,  that  in  point  of  iaw 
the  flrst  plea  was  not  proved,  as  there  was 
not  evidence  of  more  than  twenty-eight 
years'  enjoyment  of  the  right  of  pastUn^tt, 
but  lefl  it  to  them  to  say,  whether  there 
had  been  an  uninterrupted  enjoymolt  of 
that  right  for  more  than  twoity-eigfat 
years.  If  not,  the  def«idant  would  be  en^ 
titled  to  the  verdict.  As  to  the  other  right 
claimed,  of  putting  and  turning  the  cattle 
into  the  lane,  he  considered  it  to  be  a  claim 
of  an  easement,  and  the  evidencee  proved 
not  a  right  to  an  easement,  bat  a  profit  i 
prendre.  Tlierefore  the  second  and  drird 
pleas  were  not  proved.  The  jury  found 
for  the  defendant.    And  now — 

Alexander  moved  to  enter  a  verdict  for 
the  plaintiff,  or  for  a  new  triid. — First,  the 
plaintiff  having  proved  an  actual  uninter- 
rupted enjoyment  for  twenty-eight  years, 
the  jury  might,  nevertheless,  hare  pre^ 
sumed  a  right  to  the  pasture  to  have  ex- 
isted for  thirty  years,  the  time  prescribed 
for  the  acquisition  of  a  right  to  a  profit  i 
prendre,  in  the  2  &  3  Will.  4.  c.  71.  s.  I. 
But  if  the  plaintiff  was  not  entitled  in  re- 
spect of  that  right,  he  was  certainly  enti- 
tled in  respect  of  the  right  claimed  in  the 
second  plea,  for  he  proved  that  he  had 
depastured  for  more  than  twenty  years, 
and  therefore  shewed  clearly  that  he  had 
turned  on  the  lane  for  that  period,  llie 
one  right  includes  the  other. 

Loan  Dbnhak,  C.J. — think  no  role 
should  be  granted.  The  questiota  arises 
on  two  bad  pleas.  Iti  the  first,  the  plain- 
tiff claimed  a  ri^ht  of  pasture  under  an 
uninterrupted  enjoyment  for  thirty  years. 
It  was  necessary  fyr  him  to  prove  that  full 
term  under  the  express  words  of  the  sta- 
tute, and  he  failed  in  so  doing.  Then,  aa 
to  the  right  to  turn  cattle  on  the  close,  it 
is  not  inteUi^ble.  We  are  not,  however, 
now  diicunmg  the  gooAnos  of  the  plea. 
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If  by  it  the  ptaiodff  mMOt  m  eatoiievt, 
he  proved  an  eojoymeat  of  a  right  of  pas- 
Uupe;  and  he  cannot  support  his  claim  of  a 
less  by  proving  the  exercise  of  a  greater 

rigbt. 

LtTTLBDAX.B,  J.— Tho  first  plea  in  bar 
was  not  proved.  Under  the  old  form,  cer- 
tkialytanenjo]mientf<Hr  twenty-eight  years 
Bsight  have  been  enough*  but  the  right 
hemg  claimed  under  the  J!  &  3  Will.  4. 
€.  71,  which  gives  a  specific  time,  the  proof 
wssnoisufficieat.  The  third  plea  is  dearly 
oat  of  the  qaestion.  Then  the  second  pin 
remains.  Now,  that  was  clearly  open  to  a 
demurrer.  It  dots  not  shew  for  what  pur- 
'  pose  tho  cattle  were  to  be  turned  on  the 
ckwe.  However,  the  parties  went  down  to 
trial ;  and  what  was  the  proof  7  To  make  a 
(weoty  years'  enjoyment  sufficient,  the  right 
claimed  must  be  an  easement.  Certainly, 
there  might  be  such  an  easement  as  is  sug- 
gested. A  party  might  have  the  right  to 
torn  his  catde  on  this  lane  in  their  way  to 
jome  other  phwe.  If  such  had  been  the 
r^t  claimed,  it  might  have  been  suffi- 
aent.  But  the  plea  is  framed  generally 
for  all  the  plaintiff's  cattle.  And  the  proof 
was  not  that  the  catde  were  turtted  on  the 
hue  ia  the  exercise  of  some  easeiPtmit,  but 
of  a  r^t  of  pasture.  That  e^dence  did 
not,  therefore,  support  the  plea. 

CoL»n>Gi,  J. — The  ruling  of  the  Judge 
at  the  trial  on  both  points  was  rigbt.  As 
to  the  first,  there  was  evidence  of  an  en- 
jojrment  for  twenty-eight  years  <mly.  Whe- 
ther that  is  sufficient  wiU  depend  on  the 
coutruction  of  the  2  &  3  Will.  4.  c.  71. 
ss.  4  &  6,  for  the  plea  is  either  framed 
under  that  statute,  or  is  wholly  bad.  Now 
section  $  is  explicit,  and  enac^,  "  that  no 
presumption  shall  be  allowed  in  Ihvour  of 
any  claim  upon  proof  of  the  exercise  of 
the  right  for  any  less  period  of  time  than 
the  period  required  by  the  statute ;"  and 
-hy  seetioB  4,  the  respective  periods  are  to 
be  those  next  before  the  suit,  bo  that  it  is 
not  that  some  antecedent  usage  may  be 
supplied,  but  it  must  be  wholly  continuous. 
I'here  is  good  reason  fbr  this  provision. 
-Before  the  act  there  must  have  been  a 
-claim  of  an  inunemorial  right  by  a  party 
-seised  in  fee,  and  the  jury  might  presume 
it  from  loi^;  usage.    But  the  onus  of  al- 
lying an  immemorial  right,  and  of  claim- 
ing it  io  respect  of  a  seisin  in  fee,  is  re- 


naoved  hy  the  new  act,  and  proof  of  an 
oi^oyment  for  a  limited  period  will  bv 
aufficient.  Still,  the  legislature  have  im- 
posed the  necessity  of  proving  the  enjoy- 
ment during  that  entire  period.  With  re- 
gard to  the  second  plea  in  bar,  it  is  fram- 
ed on  section  2,  which  distinguishes  be- 
tween easements  and  profits  a  prendre,  and 
makes  a  different  limitation  of  time  for 
each.  The  evidence,  however,  proved  the 
latter;  and  where  the  act  of  parliament 
draws  a  distinction,  it  cannot  be  said  that 
the  r^;bts  are  to  be  txeated  as  the  same. 
It  was  contended,  that  a  party  may  pro- 
gcribe  for  less  than  he  pravea.  That  does 
not  ap|dy  to  a  case  where,  as  in  the  prespnt 
ioattmee,  the  right  claimed  is  not  of  the 
same  nature  as  that  proved. 

Patteson,  J. — This  statute  still  pre- 
serves the  distinction  which  prevailed  at 
common  law,  that  a  proof  of  a  profit  o 
prendre  will  not  support  a  claim  for  an 
easement. 

Rule  r^med. 


May  X.  J 

Landlord  and  Tena^ — Pleading. 

To  a  declaration  in  deU  for  tmo  and  m 
quarter  years'  rent  on  a  demise  for  a  term  of 
yeartt  the  d^endant  pleaded,  that  before  the 
commencement  of  the  period  for  tehtch  the 
demand  wat  made,  the  plaintiff"  and  defen- 
dant agreed  thai  the  loiter  should  quit  and 
deUoer  up  possession,  and  theforvter  should 
accept  it,  and  that  in  ccnsideraliw  of  tuch 
agreement,  the  defendant  should  be  dis- 
charged  from  all  liability  to  pay  fvrtber 
rent,  which  would ot/*erwiae  bwomedue;  that 
afiernards  the  defendant  did  quit  the  potses- 
noa,  and  the  plaintiff"  aece^td  it  in  parm^ 
ance  of  the  smd  agreement;  that  the  defen^ 
dant  fuUh  never  since  had  posKstion,  and 
thereby  surrendered  Aii  itUerest.  The  cfe- 
fendant  having  recovered  a  verdict  on  this 
plea, — Held,  on  motion  for  a  rule  for  judg- 
ment non  obstante  veredicto,  thai  it  was  a 
plea  not  of  a  surrender  the  Jem,  lnU  of 
an  excum  for  non^yment  <f  the  resf,  and 
ther^ore  valid. 

Debt.  The  declaration  atated,  tliat  the 
plaintiff,  on  the  20th  of  April  1814,  de- 
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raised  to  the  defendant  a  iDeisaage  and  pre- 
mises for  a  term  of  years,  to  wit,  for  forty- 
five  years  and  three  quarters,  from  Michael- 
mas, 18  IS,  at  the  yearly  rentofSSi.,  payable 

Quarterly,  under  which  demise  the  defen* 
ant  entered,  and  was  possessed  until  the 
85th  of  March  1837,  when  a  lai^e  sum  of 
money,  to  wit,  63/.,  for  two  years  and  a 
quarter,  was  in  arrear,  unde  actio  aeemit. 
Second  plea,  that  before  the  said  sum  of 
63l.  accrued,  and  more  than  two  years 
and  a  quarter  before  the  25th  of  March 
1837,  and  before  the  Z5th  of  December 
1834,  to  wit,  on  the  1 7th  of  April  1 834,  it 
was  agreed  by  and  between  the  plaintiff 
and  defendant,  that  the  defendant  should 
quit  and  deliver  up  to  the  said  plaintiff, 
and  that  the  plaintiff  should  take  the  pos- 
session of  the  said  messuwe  and  premises 
before  the  said  25th  of  December  1834, 
and  that  in  consideration  thereof,  the  de- 
fendant should  be  dischai|^d  from  all  lia- 
bility to  pay  any  further  rent  or  any  other 
compensation  which  would  otherwise  be- 
come due,  for  the  occupation  of  the  said 
messuage,  after  the  said  25th  of  December 
1834;  and  afterwards  in  pursuance  of  the 
said  i^eement  the  defendant  did  quit  and 
deliver  up  the  possession  of  the  said  pre- 
mises to  the  plaintiff,  and  the  plaintiff  then 
accepted  such  possession  thereof  in  pur- 
suance and  on  the  terms  ot  the  said  agree- 
ment, and  in  dischn^e  of  the  liability  of 
the  plaintiff  to  pay  any  more  or  further 
rent  or  compensation  for  the  said  mes- 
suage; and  the  plaintiff  then  accordingly 
entered  into  and  upon  the  said  premises, 
and  thenceforth  hitherto  hath  remained 
.  and  continued  in  possession  thereof^  and 
the  defendant  hath  not,  at  any  time  since 
he  so  quitted  and  gave  up  possession  of 
the  said  premises,  held,  lued,  or  enjoyed 
the  same ;  and  the  said  tenancy  and  the 
defendant's  said  interest  was  thereby  then 
turrmdered  and  extinguished.  Replication 
traversed  the  quitting  and  delivering  up 
of  the  possession  by  the  defendant,  and  thie 
plaintiff's  acceptance  of  the  said  possession, 
hhm/o  et  formd. 

On  the  trial,  before  Williams,  J.  at  the 
first  sittings  in  this  term,  in  Middlesex, 
the  defendant  recovered  a  verdict  on  this 
issue ;  and  on  a  former  day — 

Piatt  moved  for  a  rule  to  enter  up  judg- 
ment for  the  plaintiff,  nan  obstante  veredicto. 


on  this  issue. — He  contended,  that  the  p1e« 
in  effect  amounted  to  a  plea  of  a  surrender 
of  the  term  by  the  defenidant,  and  as  it  was 
not  alleged  that  there  waa  any  note  in  writ- 
ing which  the  Statute  of  Frauds,  89  Car.  & 
G.  3.  s.  3,  requires,  the  surrender  was  not 
valid. 

[CoLKaiDQB,  J. — Suppose  there  be  a  de- 
mise by  writing,  but  not  by  deed,  may  not 
the  landlord  and  tenant  agree  that  the  poa- 
setsion  shall  be  given  up  for  one  year,  and 
no  rent  be  paid  for  it  ?  If  the  agreement 
he  executed,  there  would  be  snfiieient  oui- 
sideration.] 

The  plea  is,  that  the  party  gave  up  the 
entire  possession ;  and  it  is  expressly 
averred,  that  thereby  the  defendant's  in- 
terest was  aurrendered. 

[CoLxaroai,  J. — You  contend,  then,  Uiat 
the  parties  cannot  suspend  the  rent  without 
destroying  the  term  ?] 

[Pattison,  J. — Why  is  not  this  a  sur- 
render by  operation  of  law  2  Itisverylike 
fykUeheadv.  Clifford{\)  and  (xrimsum  v. 

Cur.  adv.  vau. 

Loan  Dbnicah,  C.  J.  now  safd-^Tbe 
motion  for  judgment  noa  o&stanle  iteredieto^ 
was  made  on  the  ground,  that  the  plea 
shewed  no  valid  surrender  of  die  term. 
We  do  not,  however,  consider  it  to  be  a 
plea  of  a  surrender,  but  only  as  shewif^ 
an  excuse  for  the  party's  not  paying  the 
rent  claimed  in  the  declaration;  and  w^ 
take  it  to  be  a  valid  plea  for  that  purpose. 

IttUerefiiud. 


1838.     \   SaiSCOl  v.  lOHAX  aWD  AM* 

May  3.  /  other. 

Evidence — Continuous  Boundary — Com- 
mission  of  Inqt^rjf — Return. 

In  a  eenue  where  the  question  was,  whether 
the  locus  in  quo  was  parcel  of  the  manore 
of  WakefUld  or  Rochdale,  it  was  shewn  that 
WahefiM  and  Rishworth  were  ot^otataf 

manors,  and  that  the  manor  of  Rechdak  ad- 
joined b<4h  Wakefield  and  Rishworth  eon- 
tinuousljf : — Held^  that  evidtnce  of  the  conti- 
nued boundary  between  Rochdale  and  Risk- 

(1)  5  Taunt.  518. 

(f )  8  B.  &  C.  32-1 !  1.  c.  6  Uw  J.  R»p.  K.B.  Stl. 
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wortkt  wot  oAmstible  to  wove  the  bomuUmf 
hetmen  Rochdale  and  WakeJUkL 

The  plaint^  produced  m  endenee  a  ram- 
mtuom  to  a$certam  the  boundaries  hetnteeH 
ike  manore  of  Rochdale  and  Rishwortht  t«- 
eued  out  of  the  dttchy  court  of  Lancatter  in 
the  reign  of  Charlet  I.,  wlach  recited  that 
the  Aowtdbrtef  were  imcerfotn,  and  that  ae 
disputes  were  likely  to  arue,  the  respective 
lords  of  those  manors  had  prayed  that  a 
commission  might  issue  to  prevent  them. 
Upon  this  commssiont  there  was  an  inquisi- 
tion, and  a  verdict  which  setotUtke  bounda- 
riest  and  was  reamed  to  the  Court,  but  no 
decree  thereon  was  produced : — Heldt  that  it 
was  adnua^le  as  a  verdict  mm  the  natter 
decided  by  it,  namelv,  the  boundaries  of  Roch- 
dale and^kworth,  hut  not  as  nptdation 
simpiy.  Held  also,  that  although  the  lord 
ef  the  manor  of  Rockdale  was  a  party  to  it, 
U  was  not  conclusive  upon  his  representative 
w  this  action  in  wAtcA  a  thira  party  was 
the  plaintiff;  and  as  it  was  not  conclusive, 
thenKmMUaoe  of  there  bang  no  decree  was 

Trespass  for  breaking  and  entering  the 
^aintiff's  close,  situate  in  the  parish  of 
Halifax^  in  the  county  of  Yovk. 

Pleas—Fint,  that  the  close  was  not  the 
dose  of  the  plaintiff ;  and  second,  that  it 
was  pareel  of  the  manor  of  Rochdale,  in 
the  county  of  Lancaster,  and  the  close, 
soil,  and  freehold  of  James  Dearden,  lord 
of  the  manor  of  Rochdale,  and  a  justifica- 
tion under  him.  This  was  traversed  in 
the  replication. 

On  the  trial,  before  Parke,  B.,  at  the 
York  Summer  Assises,  1836,  the  question 
was,  as  to  the  right  to  sbont  SOO  acres  of 
land  lying  on  the  houndarics  of  the  coun- 
ties of  York  and  Lancaster.  The  plaintiff 
dsimed  the  spot  as  a  copyhold  bcdcmging 
lo  the  manor  of  Wakefield ;  whereas,  ae- 
eoiding  to  the  defendants,  it  was  parcel  of 
the  manor  of  Rochdale.  It  appeared,  that 
there  is  a  manor  named  Rishwortb,  which 
is  a  sttb-iofeudation  of  Wakefield,  adjoin- 
ing the  manor  of  Rochdale,  and  also  that 
part  of  the  maqor  of  Wakefield  in  which 
the  locus  in  quo  is  situate,  and  which  is 
called  Sowerby.  I'hc  plaintiff  offered  evi- 
dence to  shew  the  boundaries  between 
Rishworth  and  Rochdale,  proposing  to 


cttahlish  that  that  boundary  wat  a  natural 
continuation  of  the  line  claimed  by  him  as 
the  boundary  of  Wakefield  and  Rochdale, 
in  the  Sowerby  part  of  the  former  manor, 
according  to  the  fall  of  the  waters  on  the 
hills.  It  was  objected  to  on  the  part  of 
the  defendants.  He  also  gave  in  evidence, 
a  commission  issued  the  Ist  of  July  1637, 
13  Car.  i,  out  of  the  duchy  court  of  Lan- 
caster, on  the  petition  of  Sir  William  Sa- 
ville,  bart.,  lord  of  the  manor  of  Rishworth, 
and  of  Sir  John  Byron,  then  lord  of  the 
manor  of  Rochdale,  which,  reciting  that 
the  manors  were  adjacent,  and  that  upon 
divers  parts  the  boundaries  were  unf»r- 
tUD,  and  wits  were  likely  to  grow  between 
Ike  smd  parties,  for  prevention  themif  di- 
rected certain  commissioners  to  ascertain 
and  set  out  the  proper  boundaries  between 
the  same.  A  certificate  of  the  commis- 
sioners of  the  due  execution  of  the  com- 
mission, and  the  verdict  of  a  jury  of  free- 
holders of  the  county  of  York,  summoned 
by  the  commissioners,  which  ascertained 
the  boundary  of  the  manors  of  Rochdale 
and  Rishworth  to  be  according  to  the  fail 
of  the  waters  on  the  hills,  were  also  given 
in  evidence.  These  documents  were  like- 
wise obje^ed  to.  The  learned  Judge 
overruled  all  these  objections,  and  admit- 
ted the  endenee.  The  plaintiff  recovered 
a  verdict.   In  the  following  term — 

Coltman  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground,  that  this  evidence 
was  improperly  admitted  ;  sgalnsfrwhich— 

Cresswell  (with  whom  were  Starkie  and 
Addison)  now  shewed  cause. — First,  the 
evidence  of  the  boundary  of  Rishworth 
snd  Rochdale,  was  properly  admitted. 
The  defendants  made  the  boundary  of  the 
second  manor  material, because  they  claim- 
ed the  loeue  in  fHo  aa  part  of  that  manor ; 
therefi>re,  the  plaintiff  by  anticipation 
gave  evidence  of  the  boundary  between  it 
and  an  adjoining  manor.  Now,  the  boun- 
dary of  Rochdale  and  Sowerby  is  unques- 
tionably evidence  ;  and  surely  there  is  no 
rule  of  law  which  limits  the  evidence  of 
the  boundary  of  a  manor  to  any  particular 
spot.  There  was  a  continuous  line,  and  it 
seemed  reasonable  that  there  should  have 
been  a  continuation  of  the  same  natural 
boundary. 
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[CoLSRiDOi,  J.  referred  to  the  case  of 
Jimesv.  WUliamil).} 

Here  eUo  it  is  to  be  remarked,  that 
Biabworth  and  Sowerby  were  both  parta 
wigiiially  of  one  large  manor,  and  therefore 
part  of  the  same  district.  Then  secondly) 
thecoromissionand  the  return  was  properly 
iidinitted  in  evidence.  First,  it  was  pro- 
perly received  as  against  the  defendants, 
becsuse  tliey  represent  Sir  John  Byron, 
who  was  one  of  the  parties  to  the  commis* 
sion.  Secondly,  it  was  admissible  as  a 
species  of  reputation  concerning  the  boun- 
dary. It  was  a  survey  made  under  the 
authority  of  the  Crown,  by  a  jury,  upon 
evidence  produced  before  them — Reed  v. 
Jacknm(i).  The  Crown  must  have  had 
an  interest  in  the  question  uf  the  boundary. 

[Coi.iRtooE,  J.— Waa  it  ahewn  that  these 
manors  were  bf^d  nnder  the  .Crown  at  the 
time?] 

No.  But  this  commission  issued  from 
the  chancellor  of  the  duchy  of  Lancaster. 

[CoLERiDOE,  J,— The  Court  of  Equity 
has  a  right  to  institute  proceejings  to  as* 
certain  boundaries.  In  I  Madd.  C.P.  SO, 
it  is  stated,  that  the  granting  of  commis^ 
sions  to  ascertain  boundaries,  is  a  very 
ancient  branch  of  equitable  jurisdiction.] 
.  But  Richards  v.  Battett  (3),  and  Roger* 
V.  Wood{4t),  wtete  cited  when  this  rule  waa 
moved  for.  They  are,  however,  not  ap- 
plicable. In  the  former,  the  matter  in  dis- 
pute, in  reference  to  which  the  present- 
ment had  been  taken,  was  a  matter  of  pri- 
vate right. 

[Patteson.  J. — All  the  commoners  there 
were  interested  in  the  inquiry.] 

It  was  very  different  from  a  question 
coucerning  a  boundary.  It  was  alio  re- 
jected, on  the  ground  that  it  was  taken 
f»$t  Ulem  molam.  But  in  the  present  case 
there  was  no  /u  no/a;  the  inquiry  was 
amicaMe,  and  purely  for  the  purpose  of 
preveoting  future  disputes.  Again,  it  was 
decided  that  that,  doeument  was  not  ad- 
missible as  an  award,  becaiiae  Uiere  was 
no  submission.    Here,  on  the  contrary, 

(1)  «  Mm.  it  Wsls.  3f6;  cce  Uw  J.  R«p. 
(n.s.)  Excli.  107. 
(V)  1  East.  355. 

(3)  10  B.  &  C.  657  ;  a.  e.  8  Uw  J.  Rep.  K.B. 
«9. 

(4)  th.it  Ad.  U5. 


the  parties  expressly  submit  to  the  issuing 
of  this  commission.  Therefbre,  all  the 
grounds  upon  which  the  docnment  was  re- 
jected there,  fail  in  the  present  case.  Aa 
to  Roger*  v.  ^ooc^  the  Court  decided  that 
the  document  was  not  made  b^  any  com- 
petent authority  {5) ;  and  that  in  regard  to 
reputation,  the  persons  who  did  tuke  it, 
had  no  knowledge  of  the  subject-matter ; 
tlierefbre  it  waa  rejected.  But  neither 
objection  can  apply  here.  Frtewtan  v. 
PhilUf^t  (6)  was  also  cited. 

The  Court  called  on— 

Alexander  and  Tomlinsan  to  support  the 
rule. — First,  the  issue  in  the  cause  being 
sim[dy,  whether  the  iocu*  in  gm  was  parcel 
of  the  manor  of  Rochdale  or  not,  the  in- 
quiry waa  confined  to  ibe  boundary  of 
Uochdale  and  Sowerbv,  and  evidence  of 
the  boundary  of  Rochdale  and  Rishworth 
was  not  receivable.  It  is  like  the  case  of 
a  custom  in  one  manor,  which  is  not  ad- 
missible to  prove  the  custom  in  another— 
Doe  V.  SUion(7).  Secondly,  the  docu* 
ments  were  inadmissible.  It  is  said,  that 
they  were  evidence  as  a  judgment  against 
the  party  who  was  privy  to  d^e  estate  now 
tield  by  the  person  undw  whom  die  defen- 
dants justify.  But  judgments  do  not  bind 
unless  there  is  a  mutuality  of  obligation— 
1  PAil.£vid.3i6,&i\nniit.,EarlafDerb!fV, 
Fofl€r{9),  Here,tbeauit,being  between  the 
brds  of  the  manors  of  Roehdale  and  Rish- 
worth, could  not  be  binding  upon  the  plain- 
tiff*, who  does  not  represent  cither  of  them. 
It  was  not  therefore  admissible  aa  a  judg- 
ment or  verdict  between  parties.  Thai, 
as  to  this  being  a  judgment  generally,  and 
admissible  on  chat  ground,  the  aiuwer  is, 
that  it  was  imperfect.  No  decree  was 
made  upon  h^BuIl.  N.F.  £34.  But  it  is 
put  forward  as  evidence  of  reputation.  It 
was  not,  however,  the  information  of  per- 
sona spe^akJng  from  their  own  knowledge, 
but  the  jury  Koeived  evidence  of  others, 
and  returned  a  verdict  upon  that  evidence. 
It  therefore  could  not  he  aupported  <u 
that  ground— rAff  iTiii^  v.  CoUdn(9),  and 

(5>  Sm  ako  Ens*  ».  Taylcr,  Mto,  74. 

(6)  4Msu.&Sslw.48& 

(7)  IX  Eiut,6«. 

(S)  1  Ad.  At  El.  783  i  8.  c  3  Law  J.  Rep.  (nx) 
K.B.  191. 
(9)  3  Camplft  444. 
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MagtTM  V.  Wood.  l'h«n  it  was  po$t  litem 
mobm.  it  is  etident,  (hat  when  tlic  suit 
wu  instituted  in  the  reign  of  Charles  I.j 
the  boundary  of  the  manors  was  the  sub- 
ject of  a  dUpute  between  the  respective 
owners.  Morenood  v.  Wood{lO),  Outmm 
v.Morewood{ll),and  Weektv.  Sparie{li\ 
were  cited ;  but  Hichardt  v.  BasseU  and 
Jtogen  V.  Wood  were  mainly  relied  on. 

L1TTZ.SDALE,  J.— We  are  not  called  upon 
to  amsider  the  eSect  of  this  evidence,  but 
whether  it  was  admissible.  And  it  appears 
tnme  upon  the  authority  of  Tooker  v.  the 
Ihke  of  Beaufort  ( 13),  that  it  was.  It  haa 
been  the  }Nracticc  of  the  Court  of  Chancery 
(o  issue  commisaitms  to  ascertain  boufidi^ 
ries,  and  it  was  therefore  competent  for 
the  court  of  the  duchy  of  Lancaster  to  issue 
such  a  commission.  The  precept  issued 
to  the  sheriff,  who  summoned  a  jury,  whose 
inquisition  was  annexed  to  the  return  to 
the  commission.  It  does  not  appear  to 
have  been  followed  up  by  a  decree  :  per- 
haps, to  make  it  conclusive,  that  ought  to 
have  been  done.  Still  it  is  evidence  be- 
tween the  lords  of  the  manors  of  Rochdale 
and  Rishworth.  If  so*  it  is  also  evidence 
between  the  lords  of  tlie  manors  of  Roch- 
dale and  Wakefield,  now  represented  by 
the  plaintiff*.  I  do  not  rest  it  on  the  ground 
of  reputation,  but  because  it  is  a  verdict 
on  a  trial  of  the  question  in  a  court  of 
law.  This  analogy  holds,  however,  that 
wlierever  reputation  is  admissible,  verdicts 
are  also.  On  what  principle  was  the  judg- 
ment, which  wsB  not  between  the  parties 
to  the  suit,  received  in  Reed  v.  Jackson  ? 
There,  Lawrence.  J.  does  not  admit  it  as 
reputation,  but  because  the  verdict,  being 
the  finding  of  twelve  men  upon  their  oaths* 
is  as  good  as  reputation.  It  is  objected, 
that  there  was  a  lie  mote  in  this  case ;  and 
that  repuution  is  not  admissible  when 
there  has  been  a  U»  nwta,  because  it  would 
be  ibm  declarationa  of  persons  speaking 
ander  aottie  inflitcnce.  Iliat  would  be  the 
case  wherever  a  verdict  is  given ;  the  wit- 
Besses  whose  testimony  is  received  will  be 
under  some  in^ueMe.  It  does  not,  bow- 
ever,  i^pear  that  there  was  any  diiaputa 

(10)  14  Eaat,  3t7,  n. 
<11)  lUd.  SSO,  a. 
(It)  lMa«.«cMw.680L 
(IS)  1  BaiT.  146. 


pendiag  at  the  lime.  The  parties  say, 
that  to  prevent  disputes,  they  wish  to  have 
ihe  boundaries  aaceruined,  as  is  usually 
done  in  tbe  Court  of  Chancery.  It  is  not 
therefore  to  be  rejected  oti  t)ie  ground  that 
it  was  post  litem  molam.  Then  if  it  would 
have  been  evidence  between  ilie  parties 
themselves,isitevidence  between  the  parties 
tothissuit?  Now,  we  know  that  where  dis- 
putes arise  as  to  tbe  ownership  of  slips  of 
Iwd  by  the  side  of  the  highway*  which  are 
claimed  by  the  lord  of  the  manor  and  by 
tbe  owner  of  the  adjoining  land,  evidence 
is  received  of  acts  done  on  other  parts  of 
the  same  highway.  In  Doe  v.  Kemp  ( 1 4'), 
lately  in  the  Court  of  Common  Pleas, 
the  rule  was  carried  farther  than  it  ife 
necessary  in  this  ease  to  go.  Now,  tbe 
evidence  here  shews  that  tlie  ronnor  of 
Rishworth  does  not  extend  so  far  as  the 
manor  of  Rochdale ;  it  adjoins,  however, 
that  purt  of  the  manor  of  Wakefield,  where 
there  is  a  continuity  of  the  boundary  wit% 
the  manor  of  Rochdale.  There  is  a  divid- 
ing line  between  it  and  Sowerby,  and  Roch- 
dale is  all  to  the  west  of  Wake5eld,  being 
partly  bounded  by  Sowerby  and  partly  by 
Rishworth.  If  then  the  boundary  be 
pointed  out  between  Kochdale  and  Hish- 
worth,  it  is  evidence  for  the  jury  to  deter- 
mine the  probability  or  improbability  of 
the  boundary  aet  up  between  Sowerby  and 
Rochdale.  The  evidence  to  that  effect  was 
there  fore  properly  received. 

Patteson,  J. — There  are  two  questions. 
First,  whether  any  evidence  was  receivable 
at  all  respecting  the  boundary  of  Risli- 
wortli,  the  question  being  between  the 
lords  of  the  manors  of  Rochdale  and  Wake- 
field. All  the  evidence  tendered  was  sub- 
sequent to  the  separation  of  Rishworth 
from  Wakefield  j  for  there .  would  have 
been  no  doubt  as  to  any  acts  done  while 
that  manor  was  entire.  Therefore,  it  ia 
not  admissible,  on  the  ground  that  lUsh- 
worth  was  a  snb-infeudatinn  of  Wakefield. 
But  it  abuts  upon  the  manor  of  Rochdale ; 
and  I  feel  great  difficulty  in  saying,  that 
any  part  of  the  boundary  of  Rochdale  can 
be  rejected.  Where  are  you  to  begin  f 
The  witnesses  cannot  be  brought  at  once 
to  Uie  spot  in  dispute.    The  boundary 

J 14)  7  Biop.3St,a.c.9LswJ.R«».C.P.10C; 
■gain,  t  Bing.  1H.C.  lOt,  a.  e.  4  taw  J.  Rfp. 

(HA)  Esch.  sao. 
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most  be  traced  from  some  distant  ipot, 
and  consequently  it  was  competent  to  the 
parties  to  prove  the  line  of  boundary  be- 
tween Rochdale  and  the  adjoining  manor, 
and  continuing  it  dote  up  to  the  place  in 
dispute.  Then  the  second  question  is  as 
to  the  mode  of  proof  between  the  parties 
in  this  cause.  Tooker  v.  the  Duke  of  Beau- 
fort,  upon  which  the  learned  Judge  ad- 
mitted this  document,  is  a  very  strong  au- 
thority, and  I  cannot  distinguish  it  from 
the  present  case.  There,  there  had  been  a 
commission  to  inquire  whether  at  the  disso- 
lution of  monasteries,  a  certain  prior  waa 
aetsed  of  a  certain  piece  of  land ;  the  retu  rn 
was  produced  and  objected  to,  but  the  Court 
held  it  admissible  in  a  question  of  boun- 
dary. ItisdiflRculttosay  uutt  the  verdict,  in 
this  case,  can  be  admitted  on  the  ground 
of  reputation.  The  jury  were  summoned 
from  the  county,  and  may  have  known  no- 
thing of  themselves  about  the  matter ;  all 
from  the  neighbourhood  may  have  been 
excluded,  and  whatever  knowledge  the 
jury  possessed,  may  have  been  founded  on 
the  evidence.  It  is  therefore  impossible 
to  support  it  on  the  ground  of  reputation. 
But,  if  this  observation  be  pressed  to  its 
fiill  extent,  no  verdict  could  be  admissible, 
where  it  could  be  shewn  that  any  evidence 
was  aubmitted  to  the  jury.  That  is  not, 
however,  the  prineiple.  If  the  subject- 
matter  of  the  present  inquiry  has  been  sub- 
miued  to  a  jury,  and  they  have  found  a 
verdict  upon  it,  such  verdict  is  to  be  ad- 
mitted, not  as  actual  reputation,  but  as  a 
sort  of  reputation.  Neither  can  this  be 
put  as  a  verdict  between  parties;  and, 
therefore,  it  is  not  necessary  that  there 
should  have  been  any  decree  upon  it.  But 
it  was  a  proceeding  in  a  court  of  equity, 
which  required  no  decree  to  render  it 
available.  Between  the  lords  of  the  manors 
of  Rodidale  and  Rishworth,  it  is  admitted 
that  it  would  be  evidence ;  but  it  is  said, 
that  it  is  not  evidence  in  the  present  case, 
because  the  parties  to  the  record  are  not 
the  same  ;  and  aa  the  plaintiff  cannot  be 
bonnd  by  it,  he  is  not  at  liberty  to  give  it 
in  evidence.  But,  inasmuch  as  the  ques- 
tion was  of  a  public  nature,  and  therefore 
capable  of  being  proved  by  reputation,  it 
was  properly  admitted  according  to  the 
above  case  of  Tooher  v.  the  Duhe  oj  Bemt' 
fort. 


CoLERiDOB,  J. — I  am  of  the  same  opi- 
nion, on  both  points.   The  first  question 
is,  whether  it  was  competent  for  the  plain- 
tiff to  go  into  this  evidence.  The  difficulty 
has  arisen,  from  confounding  two  things, 
namely,  the  issue  in  the  cause,  and  the 
evidence  to  prove  it.    Now,,  some  facts 
directly  prove  the  issue,  others  are  only 
ancillary  thereto,  but  any  fact  may  be  the 
latter.    In  a  case  lately  before  this  Court, 
the  question  waa  as  to  the  boundary  of  a 
particular  estate;  audit  having  beenascer* 
tained  that  the  boundary  of  the  estate,  and 
that -of  the  hamlet  in  which  it  was  situate, 
were  coterminous,  reputation  as  to  the  boun- 
dary of  the  latter  was  held  to  have  been  pro- 
perly reoeived(15).  So  here,  the  question 
being  as  to  the  boundary  between  Wake- 
field and  Rochdale,  if  any  light  could  be 
thrown  thereon,  by  proof  of  the  boundary 
between  Rishworth  and  Rochdale,  such 
evidence  was  admissible.    It  certainly  did 
flirow  light  in  this  case,  as  it  might  in 
many  instances.    Suppose  there  were  an 
arm  of  a  river  or  of  the  sea,  the  boundaries 
on  one  side  might  throw  light  on  a  question 
as  to  the  boundary  on  another.    Here,  it 
was  shewn,  that  tJie  fall  of  the  water  was 
the  natural  boundary  between  Rochdale 
and  Wakefield  ;  and  to  prove  the  probabi- 
lity of  its  being  the  actual  boundary,  the 
plaintiff  shews,  that  in  the  contiguous 
manor,  it  was  the  subsisting  boundary. 
Suppose,  on  the  other  hand,  it  had  bent 
shewn  tlwtthe  boundary  between  Kocbdale 
and  Rishworth  had  been  the  foot  of  th« 
hill,  would  it  not  have  been  strong  evidence 
to  negative  the  boundary  set  up  by  the 
plaintiff?  If  so,  is  it  not  competent  fi>r  the 
plaintiff  to  shew  that  his  direct  evidence 
is  probable  by  collateral  evidence  ?  Then 
the  next  question  is,  as  to  the  proof  of  that 
collateral  fact,  which  must  be  the  same  aa 
of  the  direct  fact.  Every  kind  of  evidence 
that  could  prove  the  one,  was  admissible 
to  prove  the  other.    And  what  was  tba 
evidence  ?   That  the  owners  of  the  two 
manors  had  applied  to  the  coart  of  the 
duchy,  stating  that  disputes  were  likely  to 
arise,  and  praying  for  a  commission  to  aa- 
certain  the  boundaries ;  that  the  Court  had 
issued  a  commission  directing  the  sheriflT  to 

(15)  Tboaaas  «.  Jmloas,  1  Kmr.  tt  P«r.  SOT  ; 
s,e.    Lsw  J.  Rap.  (ha)  K.B<  163. 
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mmmon  a  jury,  who  had  tried  the  qties- 
tion,  and  had  found  a  certain  line  to  be 
the  boundary.  Is  their  verdict  admissible? 
First,  was  the  quemlon  in  the  causa  one  on 
wdlieh  such  evidence  can  be  received  ?  It 
was  a  question  of  boundary,  which  is  one 
on  which  reputation  is  receivable;  and 
whero  reputation  is  receivable,  verdicts 
mtOtidUioiigkbUMuntliirdpartiet;  upon 
which  I  lay  a  stress,  as  it  anbrds  an  an« 
swer  to  the  olneetton  urged  from  the  case 
of  Tke  Earl  of  Derby  v.  Fatter;  because, 
no  doubt,  the  plaintiflTh&d  no  opportunity 
of  cross-examining  the  witnesses  in  that 
inquiry,  and  therefore  there  was  no  mutu- 
^y.  That  objection,  however,  might  be 
raised  in  all  cases  whera  verdicts  between 
thifd  partiet  have  been  admitted.  Bot, 
■poD  the  same  principle,  as  payments  by 
other  persons  may  be  given  in  evidence 
to  prove  a  right  to  toll  from  a  particular 
individual,  so  verdicts  against  diirdpartiei 
may  be  given  in  evideiue.  Then,  it  is 
ssid,  that  it  was  not  followed  up  by  a  de- 
cree. But  that  is  only  necessary  where 
the  evidence  is  offered  as  conclusive. 
Where  it  is  offinred  by  way  of  reputation, 
k  it  good,  whether  followeid  up  by  a  judg- 
ment or  not.  Here  the  evidence  was  given, 
net  distinctly  as  reputation,  but  as  a  ver- 
dict between  other  parties  on  the  same 
matter.  Then  secondly,  does  the  evidence 
in  itself  amount  to  a  verdict?  It  must  be 
taken,  that  the  Conrt  had  jurisdicUon  to 
issue  this  conmisaion,  and  were  proceed- 
ing within  their  jarisdietion.  Hien  grant- 
ii^  that  they  had  imrisdictionf  what  the 
jury  found,  is  a  verdict  as  mnch  as  though 
the  proeeedings  had  been  on  a  writ  issuing 
•nt  of  this  court.  It  is  therefore  a  verdict 
fimad  upon  competent  authority,  and  WM 
prmerly  received  in  evidence. 
(Loas  DsiiMAir,  C  J.  was  absent.) 

Rule  dueharged. 


1 838.     *>  FIBLV  AVD  AtroTHia  V.  JO- 

AprR  19.  3  BBPR  KObtirs. 

Bimd,  Sati^actian  ^f. 

The  obligee  of  a  joint  and  several  indem- 
nkjf  Aonit  tued  m  eeparate  actUmt  the  two 
ohtigoTs.    He  had  mtahied  a  loan  exceed- 
ing l,000f.    The  one  action  he  aettled  on 
Net  SBBias,  Vf  I.-aB. 


payment  of  815/.,  and  gave  a  receipt  far 
that  turn  at  accepted  in  ditcharge  of  the 
damaget  and  costs  in  that  action: — Held, 
that  this  was  not  primft  facie  evidence  in 
support  of  a  plea  by  the  other  obligor,  that 
215/.  had  been  received  by  the  pkantiff  in 
teOufaetion  of  all  the  damages  tutUuned  by 
htm. 

Debt  on  a  bond  for  2,000/.,  dated  the 
19th  of  April  1 822,  given  by  the  defendant 
to  secure  the  plaintiflfs  from  any  loss  to  be 
incurred  by  them  as  the  sureties  of  the 
defendant  for  the  due  discharge  of  his 
duties  as  a  store-keeper  in  the  Qsdnance< 
Breaches  were  assigned  in  the  declaration, 
by  which  it  appeared  that  the  defendant 
had  neglected  to  keep  the  plaintiflTs  indem- 
nified. The  defendant  craved  oyer  of  the 
bond,  which  was  set  out,  and  appeared  to 
have  been  a  joint  and  several  bond  of  the 
defendant  and  one  James  Robins.  He  then 
pleaded  that,  while  the  damages  were  yet 
unliquidated,  James  Robins  paid  to  the 
plaintiffs,  and  the  plaintiffs  received,  the 
sum  of  215/.,  in  full  satisfaction  of  the 
said  damages  sustained  by  them  by  reason 
of  the  breaches  of  the  bond,  litis  was 
traversed  by  the  pUintiffs. 

On  the  trial,  before  Lord  Denman,  C.J. 
the  sittings  &(ter  last  term  at  Guildhall,  the 
plaintiffs  having  proved  that  they  had  sus- 
tained a  loss  amounting  to  1,098/.  I4t.lld,, 
die  defendant  produced  this  receipt  in 
support  of  his  plea,  which  had  been  ^iven 
in  an  action  brought  by  the  plamtiflb 
against  James  Robins,  die  co-obligor  of 
the  bond,  for  the  same  cause  of  action  :— 

"  Received  of  Mr.  James  Robins  the 
sum  of  215/,,  being  the  sum  we  have 
agreed  to  accept  in  discharge  of  the  da- 
mages and  coals  in  this  action. 

"  George  Field, 
"  J.  P.  Hayllar." 

It  was  contended,  that  this  receipt  was 
a  discharge  to  the  present  defendant,  hav- 
ing  been  given  in  satisfaction  of  the  same 
cause  of  action.  The  ease  of  Wattert  v. 
Smith{X)  was  cited  in  answer,  and  hia 
Lordahip  directed  the  jury  to  find  a  verdict 
for  the  pUtintiflli. 

Sir  A  PoUoek  now  moved  to  enter  « 

(1)  S  B.Ac  Ad.  889;  B.e.  1  Lav  J.  Rep.  (n-^ 
K.B.  SI. 
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verdict  for  the  defendant,  contending,  that 
by  the  receipt  of  the  money  from  the  one 
party,  the  whole  cause  of  action  was  gone. 
The  case  of  Walters  v.  Smith  was  decided 
upon  the  intention  of  parties,  from  which 
it  was  inferred  that  no  other  parties  were 
to  be  released.  Here  no  evidence  of  any 
intention  was  ofleredi  therefore  the  legal 
effect  must  follow. 

Per  Curiam — (LordDbnhan,C.J.,  Lit- 

TLBDAI,!,  J.,  PxtTlSOH,  J.,  and  COLERIDGB, 

J.),— The  course  pursued  at  the  trial  was 
correct,  though  it  may  be  true  that  the 
case  cit^  does  not  fully  support  the  plain- 
tiffs.  The  onus  of  proving  that  the  money 
was  paid  to  and  accepted  by  the  plaintiffs 
in  full  satisfaction  of  their  damages  was 
thrown  upon  the  defendant.  He  did  not 
prove  it;  indeed,  it  is  not  very  likely  that 
his  plea  was  true,  as  the  plaintiffs  claim 
1,098/.,  and  the  sum  of  »15l.  only  has 
been  paid. 

Rule  refu$ed. 


1838.  1 

May  2    /       quein  v.  w.  l.  Roberts. 

Corporationt—5  ^  6  mil.  4.  c.  IB- 
Election  of  Aldermen— 1  Ftct.  c.  78.  t.  2,— 
Costs,  t.  20. 

Whether,  where  only  a  part  of  the  alder- 
men assigned  to  a  borough  by  the  5  ^  6 
Will.  4.  c.  76,  were  elecUd  at  the  first  elec^ 
tion  in  1885,  nek  election  m»  valid 
queere. 

But  such  defect,  if  it  be  one,  tf  ctired  &y 
the  1  Vict.  c.  78.  i.  2. 

A  prosecutor  i»  not  entitled  to  costs  under 
the  I  Fict,  c.  78.  «.  20,  mhere  the  proceed- 
ings are  carried  on,  and  the  defendant  mc- 
ceeds  in  obtauung  judgment  through  the 
operation  of  section  2. 

The  proper  course  was,  for  either  party 
to  have  applied  within  a  reasonable  time  to 
discontinue  the  proceedings  ;  and  the  Court 
would  haee  moulded  tM  rule  according  to 
the  answer  given  to  eueh  i^iplieation.  ' 

Information  in  the  nature  of  a  quo  war- 
ranto, against  the  defendant,  for  exercising 
the  office  of  alderman  of  the  borough  ot 
Carnarvon. 

Plea — That  he  wai  elected  an  alderman 


on  the  31st  of  December  1835,  under  the 
5  &  6  Win.  4.  c.  76.  Replication,  that  oh 
the  26th  of  December  1835,  the  full  num- 
ber of  councillors  appointed  for  the  borough 
of  Carnarvon,  namely,  eighteen,  were  elect- 
ed, and  on  the  day  appointed  for  the  elec- 
tion of  aldermen,  sixteen  councillors  only 
appeared.  That  there  were  twelve  candi- 
dates for  the  office  of  alderman,  among 
:whom  were  the  defendant  and  one  Robert 
Griffith.  That  these  two  bad  nine  votes 
each,  eight  of  the  other  candidatea  had  eight 
▼otes  each,  and  two  of  diem  had  aeven 
votes  each.  That  the  defendant  was  not 
elected  alderman  in  any  other  manner, 
and  that  six  aldermen  were  the  number 
directed  by  that  act  to  be  elected  for  the 
borough  of  Carnarvon.  To  this  replication 
the  defendant  demurred,  and  there  was  a 
joinder  in  demurrer. 

Jervis,  in  support  of  the  demurrer,  con- 
tended, that  under  the  5  &  6  Will.  4.  c.  76, 
the  defendant  had  been  duly  elected  an 
alderman.  It  is  argued,  that  because  the 
proper  number  of  udermen  have  not  been 
elected,  the  borough  was  incomplete.  That 
cannot  have  been  the  effect  of  the  statute. 
According  to  such  a  construction,  there 
would  have  been  no  council  before  the 
election  of  aldermen,  and  they  could  not 
have  been  elected  at  all.  But  the  defect, 
if  it  be  one,  is  cured  by  the  1  Vict.  c.  78. 
s.  2,  by  which  it  was  enacted,  "That  all 
elections  duly  made  since  the  25th  of  De- 
cember 1835,  at  any  meeting  of  ihecotMCt/ 
or  councillors  of  any  borough,  named  in 
either  of  the  schedules  of  the  act  of  the 
5  &  6  Will.  4.  c.  76,  by  a  majority  of  the 
members  of  the  council,  or  councillon  pre- 
sent at  such  meeting,  the  whole  number 
present  being  not  lese  than  one-third  part 
of  the  number  of  the  whole  council,  wall 
be  good,  notwithstanding  that  the  whole 
or  due  number  of  aldermen  may  not  have 
been  then  elected."  It  may  be,  that  under 
section  1,  it  may  he  necessary  for  the  de- 
fendant to  prove  payment  of  the  costs,  be- 
fore he  can  avail  himself  of  its  protection  ; 
but  that  cannot  be  required  under  the 
2nd  section,  which  is  general  in  its  terms, 
and  lus  no  reference  to  the  subsequent 
clause. 

.  R.  V.  Richards,  contr^.— The  defendant 
was  not  duly  elected  under  the  5  &  6  Will.  4. 
c.  76>  It  WM  necessary,  for  the  very  con- 
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stitution  of  the  borough,  that  the  whole 
Dumber  of  aldermen  should  have  been 
elected ;  and  as  they  were  not»  the  borough 
was  Dot  formed,  aad  therefore  the  defen- 
dant could  not  be  entitled  to  act  as  an  al* 
derman.  The  dUTerent  provisions  in  the 
statote.  whieh  refei*  to  acts  to  be  done 
without  the  aldermen,  apply  when  the 
borough  has  been  completely  formed. 
Then  the  I  Vict.  c.  78.  s.  2.  does  not  cure 
this  defect :  it  applies  to  elections  by  a 
council  of  a  borough ;  and  the  argument  is, 
that  by  the  neglect  to  fill  up  die  proper 
number  of  aldermen,  there  ii  no  council 
nor  borough  of  Carnarvon. 
Jenit  replied. 

LoKD  Dehhan,  C. J. — It  is  not  necessary 
to  hear  you  further  on  the  first  point. 
When  we  made  the  rule  absolute  for  this 
i^bnnation,  we  had  not  made  up  our 
minds  npon  the  validity  of  the  objection. 
As  the  new  act  has  removed  it,  it  would  be 
a  waste  of  time  tn  hear  any  further  discus- 
sion upon  it.  It  is  clear  that  the  1  Vict, 
c.  78.  did  pass  with  reference  to  this  par- 
ticular question ;  and  it  would  have  been 
very  odd  if  it  had  not  bad  the  effect  of 
curing  the  defect.  However,  the  language 
of  the  2nd  section  is  ambiguous.  Perhaps 
the  legislature  did  not  intend  it ;  but  I 
diink  the  introduction  of  the  alternative 
words  "  council"  or  "  councillors,"  does 
remove  all  diflSculty.  When  I  see  that 
ihe  latter  are  not  capable  of  doing  any 
other  act  than  tbia,  I  think  that  Uie  de&ct 
is  cured. 

LrrrLBDALB,  J. — There  may  have  been 
doubts  as  to  the  validity  of  this  election 
under  the  former  act,  but  they  are  removed 
by  the  latter.  The  act  is  obscure,  but  we 
can  make  enough  out  of  it  to  say  that  the 
election  is  rendered  good.  The  whole 
nnmber  of  couocillors  having  been  elected, 
it  is  BufBcient.  And  the  word  "borough," 
which  is  used,  must  have  an  extended 
meaning. 'and  be  applied  to  all  boroughs 
actuaJly  exuiing  at  the  time,  and  mention- 
ed in  the  schedule  of  the  6  &  6  Will.  4. 
c.  76,  as  the  borough  of  Carnarvon  was. 

Pattbson,  J.— -I  cannot  doubt  that  the 
2nd  section  was  intended  to  apply  to  such 
a  case  as  the  present.  The  legislature 
hmwe  used  the  words  cowicU  and  cou»aUor$ 
mm  contn-distinguished  from  each  other ; 


and  80  they  are  found  in  the  5  &  6  Will.  4. 
c.  76.  B.  25,  where  it  is  enacted,  that  on 
the  9th  of  November  1 835,  the  councillorSf 
and  on  the  9th  of  November  18S8,  the 
eotmeU  shall  elect  the  aldermen.  Now, 
the  I  Vict  e.  78.  gives  validity  to  every 
election  and  act  done  by  the  councillors; 
and  this  appears  to  be  the  only  election 
which  the  councillors  can  make.  It  there- 
fore refers  pointedly  to  the  25th  section. 
■  Colbbidob,  J.  concurred. 

Judgment  for  tkt  d^endanU 

R..  V,  Richard*  applied  under  the  1  Vict, 
c.  78.  s.  20(1),  that  the  relator  might  have 
his  costs,  but  the  Court  were  of  opinion 
that  they  could  not  give  him,  any  relief; 
that,  by  the  general  law,  the  costs  would 
follow  the  judgment;  and  that  there  was 
nothing  in  the  statute  to  disconnect  the 
costa  from  it.  On  the  laat  day  of  this 
term — 

Sir  W.  W.  FolUtt  moved  for  a  rule  call- 
inguponthedefendanttoshew  cause  why  the 
proceedings  should  not  be  stayed,  and  why 
the  defendant  should  not  pay  the  relator's 
costs,  to  be  taxed  as  between  attorney  and 
client.  He  contended,  that  the  legislature 
could  not  have  intended  to  stay  proceedings 
which  had  been  carried  on  at  a  great  ex- 
pense, without  reimbursing  the  parlies  who 
prosecuted.  Here,  no  application  could 
nave  been  made  sooner,  because,  until  the 
argument,  it  could  not  be  known  to  the 
relator  that  the  defendant  would  rely  upon 
thatstatute  as  curing  the  defect  in  his  elec- 
tion. In  The  Queen  v.  Poiier  (2),  the 
Court  held,  that  the  payment  of  the  costs 
was  a  condition  precedent  to  the  discon- 
tinuance of  the  proceedings.  It  was  the 
duty  of  the  defendant  to  apply  to  stay  the 

<1)  Wbiolt  fiDsets,  "Tb»t  every  proceedingr 
oommeDced  bflfora  tfas  pasiiog  of  tbi*  act,  aod  atin 
pending  in  the  Courtot  King's  Bench,  aniut  any 
person  upon  any  rroond,  on  whieli  it  is  wrein  do. 
Glared,  tbat  the  ralidity  of  (lie  election  into  any  cor- 
porate office  aball  sot  be  quearioned,  or  for  the 
porposo  of  bringing  into  queation  the  Talidity  of 
any  election  or  act  which  ia  herein  declared  to  be 
good,  shall  be  diteont'mutd  immediately  upon  the 
paasing  of  this  act,  upon  payment  tht  cotti  in- 
cnmd  op  to  that  time  ;  snd  th*  proeecntor  o?  rs> 
litor  ahul  be  ootitlod  to  rMUva  from  the  defen- 
dant in  every  auch  proceoding,  all  inch  eoats  to  be 
taied  aa  twtween  attorney  sad  client,  according  tQ 
the  practice  of  snch  court." 

(f)  Anu,jt.  9, 
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proceeding!,  but  tbough  he  has  not  chosen 
to  do  10,  the  relator  is  not  to  be  prejudiced 
by  Buch  neglect. 

Lord  Dbnhan,  C.J. — The  present  ap- 
plication i»  made  under  the  20th  gection, 
which  provides  that  the  proceedings  shall 
be  discontinued  on  payment  of  costs.  We 
have  held,  that  the  parties  have  a  right  to 
come  in  and  pray  that  the  proceedings 
may  be  discontinued  on  payment  of  costs. 
Either  party  might  have  so  applied.  The 
relator  and  the  defendant  have  an  equal 
right  to  api^y,  but  the  proceedings  having 
been  allowed  to  come  to  their  natural  end, 
the  section  does  not  apply. 

LiTTLEOALB,  J. — It  would  have  seemed 
that  the  prosecntor  was  in  all  cases  to  pay 
the  costs,  because  generally  the  prosecu- 
tion is  discontinued  upon  payment  of  costs 
by  the  prosecutor,  it  is,  however,  made 
out,  that  that  is  not  the  meaning  of  the 
legislature.  The  statute  does  not  put  an 
end  to  the  proceedings  absolutely,  but  it 
imports  that  something  is  to  be  done  by 
one  or  other  party,  either  prosecutor  or 
defendant.  There  ou^t  therefore  to  have 
been  an  application  within  a  reatmable 
time  after  the  passing  of  the  act.  Now, 
however,  the  judgment  of  the  Court  has 
been  given,  which  cannot  be  disturbed. 

Patteson,  J. — The  Ist  section  of  the 
act  refers  to  the  subsequent  clause  respect- 
ing the  costs ;  not  so  the  2nd,  though  the 
language  of  the  20th  section  seems  to  ap- 
ply to  both.  I'he  Court  have  held  that 
the  statute  does  not  of  itself  discontinue 
proceedings,  but  such  a  doctrine  is  not  ap- 
plicable to  the  2nd  section.  Either  party 
might  have  applied  to  the  Court.  The 
proseeotor  must  know  what  the  objections 
are,  and  whether  they  are  cured  by  the 
sUtnte.  If  BO,  it  is  his  du^  to  apply  to 
dis&wtinoe,  and  to  inquire  of  the  deftndant 
whether  he  intends  to  rely  on  this  statute. 
Then,  if  the  defendant  says  he  does  not 
intend- to  rely  upon  it,  the  Court  will  know 
how  to  mould  their  rule.  It  is  easy  also 
ibr  the  defendant  to  apply  for  a  rule  to 
compel  the  prosecutor  to  discontinue. 
But  if  neither  choose  to  make  the  appli- 
cation, the  judgment  of  the  Court  must  be 
given  independently  of  the  statute.  It  mas 
open  to  the  prosecutor  to  contend  that  the 
act  docs  not  extend  to  the  particular  case, 


u,  indeed,  was  dMie  here,  though  tbe  argu- 
ment failed. 

CoLERiDOE,  J.-»This  seetioa  does  not 
suspend  the  proceedings,  but  it  takes  effect 
on  payment  of  costs.  The  only  practical 
question  is,  whether  or  not  Uie  prosaeutor 
might  have  applied  at  an  earlier  period ; 
because,  if  he  could,  he  ought  to  have 
done  BO,  and  is  now  too  late.  He  oould 
have  applied  as  well  as  the  defendant,  and 
might  have  said  that  the  objection  is  now- 
cured,  and  he  would  not  go  on  with  the  pro- 
secution. It  is  urged,  that  he  could  not 
know  whether  the  oefimdant  would  re1yo« 
the  statute  or  not.  He  might  have  inquir- 
ed, and  if  the  defendant,  had  disclaimed 
any  intention  to  avail  himself  of  it,  he  could 
not  aflerwards  have  taken  any  benefit. 
But  it  was  his  duty  to  know  whether  be 
had  a  ease  to  go  on  with,  and  not  to  conti- 
nue it  if  he  had  not.  He  ought  to  have 
applied  before,  and  has  no  right  to  conte 
now  for  the  cost*. 

RuU  routed. 


1838.  1 
May  5    /  kamsay. 

Statute  of  Limitations— Promiie  artfAin 
9  Geo.  4.  e,  U. 

"Alston,  the  1st  of  Jme  ISflO.  ilfr. 
J.  R,  I  give  the  above  accottnts  to  you ;  so 
you  must  eoliect  them  and  pay  yourse^,  amd 
you  and  me  will  be  clear.  John  Ramsay 
— Held  not  a  sufficient  promse  im  writing 
by  the  pwty  to  be  charged  thereby  withm 
tie  9  Geo,  4.  o.  14.  «.  1. 

Assumpsit  on  a  prmnisaory  note  for  ML, 
dated  the  6th  of  Juiuary  1636,  and  payable 
on  demand. 

PUa — ^The  Statute  of  Lhnitationa  and 
payment.  Replication  taking  issue  thereon. 

On  the  trial,  before  Coleridge,  J.  at  the 
Summer  Assizes,  18S6,  for  the  county  of 
Cumberland,  the  plaintiff  put  in  the  note, 
and  also  the  following  memorandum  from 
the  defendant : — 

"Alston,  June  I,  1830. 

**  Mr.  Jos.  Routledgc,  I  give  the  above 
accounts  to  you;  so  yon  must  collect  them 
and  pay  yourself,  and  you  and  me  will  be 
clear. 

"  John  Ramsay." 
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Tbt  luesaots,  which  weie  givm  with 
this  ipaper,  eolUained  a  lut  of  variau  dabta 
fnnn  wveral  persona,  amounting  in  tha 
whe^  to  47/.  I4i*.  Od.  It  did  not  appear 
that  they  had  been  got  in,  and  the  letter 
waa  relied  on  as  evidence  of  a  promise  in 
writing  within  the  9  Geo.  4.  c.  14.  The 
learned  Judge  held  that  it  was,  but  gave 
the  defendant  leave  to  move  to  enter  a 
WHisttit.    In  the  ouuing  term— 

if.  WaUom  obtained  a  rule  accord* 
citing  Tmtmtr  v.  Smart  (I)  and 
V.  Hiilary  (i),  and  contending, 
that  uam  letter  did  not  contain  any  promise 
to  pay  the  debt,  but  was  merely  an  asaign* 
ment  «f  the  aceounta,  and  what  might  be 
fccorered  under  them  in  satisfiution  of  it. 

Kmmles  now  shewed  cauae.— This  was 
an  unqualified  and  unccmditionai  acknow- 
ledgment of  the  debt,  and  was  therefore 
safficicnt  to  take  the  case  oat  of  the  ope- 
ration of  the  Statute  of  Limitations — Bail- 
ee V.  Lord  Inckiqum  (p).  In  Tanner  v. 
Swtart  the  promise  was  not  unconditional. 
DMt  V.  Ifumpkrie*  (4)  and  Dodton  v. 
Uaekejf  (6)  are  instancea  of  unconditional 
promiaea  enforced  by  the  Courts  since  the 
statute,  and  are  not  stronger  than  the  pre- 
smt.  It  is  true,  tint  the  letter  does  not 
mention  the  amount  of  die  debt,  and  that 
in  Dkkmum  Hatfield  (6),  Lord  Tenter- 
den  only  allowed  a  {daintiffto  recover  no- 
nunal  damages,  where  there  was  a  promise 
to  pay  a  balance  which  was  not  stated ; 
yet  in  Ltehmere  v.  Ftetcker  (7),  it  has  been 
expressly  determined,  that  the  amount  of 
the  debt  due  may  be  suj^ied  by  parol. 

Waimmt  in  support  of  the  rule,  was 
stopped  by  the  C^urt. 

LoftD  Di»uN»CJ.— H^tRp^  V.  hiUarff 
is  qoite  in  point.  There  is  m  «U  diese 
cases  an  acknowledgment ;  but  the  qoes- 

(1)  6  B.  It  0. 603;  I. c  5  Uw  J.  Rsp.  K.B. S18. 
<fl>  3  a  &  Ad.  999 ;  1.  c.  1  l*w  J.  Rap.  (M.S.) 
KJi.  irs. 
<S)  1  Eip.  N.P.C.  4S5. 

(4)  10  Biag.44«i  b.0.  3  Law  J.  Rap.  (H.s.) 
CP.  139. 
(«)  4  N«v.  &  BL  3t7. 

(6)  1  Ho.  ft  Rob.  141;  a.  o.  5  C.    P.  46. 

(7)  lCr.fcl|,6f3}  i.i:.SLsw  J.Rop.(H.s.> 
Esch.  S19. 


tioQ  is,  whether  the  party  chai^  himself 
by  a  new  promise.  Here,  however,  the 
defendant  only  says,  there  is  a  sum  of 
money,  and  if  you  can  get  it  m  you  may 
pay  yourself.  In  the  case  of  BaiiUe  v. 
Lord  Inchi^m,  Lord  Kenyon  held,  that  a 
general  acknowledgment  of  a  debt  should 
be  sufficient  to  take  it  out  of  the  Statute 
of  Ismitations.  But  that  must  be  taken 
to  have  been  overruled  by  fVkiwtf  v.  HiU 
larf.  1  am  of  opinicm  that  tone  is  no 
promise  here  by  the  party  to  be  chained 
thereby. 

LmtBDALB,  J. — Certainly  this  was  an 
acknowledgment  of  the  debt,  because  the 
defendant  did  not  deny  it.  But  as  &r  M 
amounts  to  its  being  a  promise,  it  is  only 
an  admission  of  the  debt,  a  mode  being 
pointed  out  by  which  the  plaintiff  might 
be  paid.  It  is  not  such  a  promise  as  can 
bind  the  defiondant. 

Pattksov,  J.— I  do  not  mean  to  say 
that  the  mere  acknowledgment  of  the  debt 
may  not  raise  a  promise  to  pay  it ;  but 
where  there  is  more  than  the  mere  ac- 
knowledgment, the  whole  most  be  taken 
into  consideration.  Here  there  is  more 
than  such  mere  acknowledgment.  Thede- 
fendut  says,  take  these  accounts  and  pay 
yourself  out  of  the  proceeds.  It  is  Mily 
an  aeknowle^ment  so  far  as  to  enable  the 
party  to  make  use  of  the  accounu,  and 
enable  him  to  pa^  himself.  This  case  is 
exactly  within  Whippy  v.  Hillary.  BailUe 
V.  Lord  Inchkcnan  was  not  brought,  indeed, 
before  the  Court,  but  it  was  before  the 
late  act  of  parliament. 

CoLBaiDOB,  J. — It  is  admitted,  that  the 
acknowledgment  is  not  the  promise,  but 
evidence  from  which  the  promise  is  to  be 
inferred.  If  so,  the  whole  of  it  must  be 
looked  at.  In  Wiuppy  v.  HtUorw  there 
was  a  distinct  acknowledgment,  but  the 
par^  wait  on  to  point  out  die  mode  by 
which  the  debt  waa  to  be  paid.  Here  the 
defendant  handed  over  what  he  considered 
a  fund  from  which  the  plaintiff  was  to  re- 
ceive his  debt.  It  is  not  a  promise  within 
the  statute,  and  therefore  what  waa  done 
at  the  trial  was  done  wrongly. 

Rule  ab$otute. 
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1 838.   \  DOS  dem.  AMtt  ahd  Elizabeth 
May  8.  /         wright  e.  suth. 

Landlord  and  TenaiU  —  Attornment  — 
Stamp — Adtnxtiion  afier  Notice — Practice 
— Skemng  Coitw. 

An  inttrument  entitled  John  Doe  dem. 
J,  B.  V.  Roe,  recited,  that  a  judgment  had 
been  signed  against  the  casual  ejector,  and 
that  the  undersigned  being  tenant  of  tke  pre- 
vdses,  (Emitted  that  possession  had  been 
stayed,  and  that  J.  B,  had  died,  and  detised 
the  premises  unto  T;  and  thereby,  in  con- 
sideration of  the  prenuses,  he  aitorned  tenatU 
to  T,for  the  premises  in  his  poesessiont  and 
acknowledged  to  have  pmd  Is.  upon  that  at- 
tornment to  the  agent  qfT,on  aeeamt,  and 
in  pari  of  the  rent  due  and  to  become  tbte,  in 
respect  of  the  said  premises,  concluding  thus, 
"  and  I  become  tenant  thereof  to  the  said 
T,  from  the  29th  of  September  last  past. 
W.  S."  Held  to  be  an  attornment  only,  and 
not  to  require  any  stamp. 

A  plaintiff  served  the  ordinary  notKe  to 
admit  documents  upon  the  defendant's  attor- 
ney, describing  one  as  a  counterpart  of  a 
lease.  The  defendant's  attorney  aid  not  in- 
spect it,  but  on  a  summons  before  a  Judge, 
consented  to  an  order  for  its  admission : — 
Held,  that  the  defendatU  could  not  object  on 
the  trial,  that  a  document  which  wa$  indorsed, 
"  Counterpart  of  a  lease,'*  and  was  stanqud 
at  nich,  but  was  signed  by  the  lessor  and 
lessee,  was  not  properly  stamped. 

When  a  rule  nisi  is  obtained  for  a  new 
triiU  or  nonsmt,  the  Court  will  not  allow 
eoMse  to  be  shewn  in  thejirst  instance. 

Ejectment  to  recover  premises,  situate 
in  the  parisli  of  St.  Luke. 

On  Uie  trial,  before  Lord  Denman,  C.J,, 
at  the  Middlesex  Sittings  afler  Hilary  term, 
1837,  the  lessors  of  the  plaintiff  claimed 
tlie  premises  as  devisees  of  one  Elinbeth 
Taylor,  who  was  the  devisee  of  the  Rev. 
John  Banks.  The  defendant  was  the  lessee 
of  the  premises,  under  a  lease'granted  by 
E.  Taylor,  on  the  26th  of  December  1829, 
and  the  present  action  was  brought  on  a 
forfeiture  for  breach  of  covenants.  To 
prove  the  title  of  Banks  and< Taylor,  the 
following  attornment  was  given  in  evi- 
dence unstamped: — 


"  In  the  King's  Bench,  between  Jobn  Doe 
on  the  demise  of  John  Banks,  clerk,  plain- 
tiff, and  Richard  Roe,  defendant.  Whereas 
a  judgment  agunst  the  casual  ejector  in 
this  action  of  ejectment,  was  obtained  in 
Easter  term  last  past,  and  I,  die  under- 
signed, bei  ng  tenant  of  the  several  messnagea 
and  tenements,  situate,  &c.  do  hereby  ad- 
mit, that  possession  thereof  hath  been 
stayed,  and  not  taken  under  the  said  judg- 
ment at  my  request ;  wd  whereas  the  said 
John  Banks,  derk,  hath  since  departed 
this  life,  and  by  his  last  will  and  testament 
devised  the  said  several  messuages  and 
tenements  with  their  appurtenances  unto 
E.  Taylor,  of,  &c.  Now,  know  all  men  by 
these  presents,  that  in  considemtion  of  the 
premises,  I  do  hereby  atlom  temuU  to  the 
said  E.  TaylcNT,  for  the  said  messuages  and 
tenements,  with  their  and  every  of  their 
appurtenances,  which  are  now  in  my  posses^ 
sion,  and  have  this  day  paid  to  FranciB 
Rowlatt,  &c.  the  agent  of  the  said  E.  Taylor, 
the  sum  of  Is.  upon  that  attornment,  on 
account  and  in  part  of  the  rent  due,  and  to 
become  due  from  me,  for  and  in  respect  of 
the  said  premises ;  and  /  do  become  tenant 
thereof  to  the  said  E.  Taylor,  frim  the  Z9th 
day  of  September  last  past.  As  witness  my 
hand,  this  4th  day  of  December  1829. 

"W.  Smith." 

This  was  objected  to,  on  the  ground  that 
it  required  a  stamp;  but  His  Lordship 
received  it  on  the  authority  of  Doe  dem. 
Linsey  V,  Edwards  (I).  The  plaintiff  then 
put  in  a  document  described  as  a  counter- 

Sart  of  a  lease  from  E.  Taylor  to  the  defen- 
ant,  executed,  however,  by  both  parties. 
It  had  only  a  11.  lOs.  stamp,  and  it  was 
objected,  that  it  was  a  lease,  and  required 
a  lease  stamp.  It  was  then  proved,  that 
the  attorney  for  the  plaintiff  had,  previously 
to  the  trial,  served  the  defendant's  attorney 
with  the  usual  notice,  to  admit  under  the 
rule  Hil.  4  Will.  4.  No.  20,  in  which  the 
document  in  question  was  thus  described : 
"  Counterpart  of  lease,  from  Elizabeth 
Taylor,  of  Pailton,  in  the  parish  of  Monks 
Kirby,  in  the  county  of  Warwick,  to  the 
defendant,  dated  the  26th  of  December 
1829."  And  this  order  of  Patteson,  J.  was 

(I)  5Ad.&EI.  95i  ■.  e.5UwJ.  Rep.  (R.S.) 
K.B. S38. 
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retd,  "Take  order  by  consent^  for  admit- 
tiiig  all  but  the  three  wills  and  probates, 
as  to  which  I  do  not  think  it  reasonable  to 
require  the  admission."  Upon  this  evidence 
his  I^ordship  thought,  that  the  defendant 
was  concluded,  and  admitted  the  document. 
The  plaintiff  recovered  a  verdict,  the  de- 
foidant  having  leave  to  move  to  enter  a 
nonsuit  on  both  points.  In  the  ensuing 
term, — 

Sir  W.  W,  FoUeU  moved  accordingly. — 
First,  the  attornment  in  question  required 
a  stamp.  It  was  not  a  mere  acknowle^- 
nent  of  an  existing  tenancy,  but  was  an 
sgreement  for  a  fresh  tenancy.  Therefore, 
according  to  Cornish  v.  SeareU{i),  it  ought 
to  have  been  stamped. — Secondly,  the 
counterpart  was  not  admissible  in  evi- 
dence. 

il/icniRiii;  proposed  to  shew  cause  in  the 
first  instance  against  the  rule,  upon  the 
general  principle,  that  a  party  may  always 
shew  cause  in  the  6rst  instance  against  a 
rule  when  it  is  moved  for. 

Bat  Lord  Dbnmah,  C.J.  said — That  must 
be  taken  with  the  qualiBcation,  that  the 
Court  will  allow  it;  and  in  applications  for 
•  rules  of  this  nature,  it  cannot  be  per- 
mitted. 

The  Court  took  time  to  consider  whe- 
ther any  rule  should  be  granted,  and  in 
the  same  term  said,  that  on  the  ground 
that  the  attornment  had  been  admitted 
without  a  stamp,  no  rule  should  be  grant- 
ed ;  that  it  amounted  to  nothing  more  than 
an  acknowledgment  by  the  tenant,  that  a 
certain  person  had  been  his  landlord,  and 
that  the  tenancy  was  still  continuing — Doe 
dem.  Lnuey  t.  Edmird$  was  an  authority 
in  pmnt.  On  the  other  objection,  they 
granted  a  rule  mti ;  against  which — 

MrU  and  Manmng  now  shewed  cause.— 
If  this  were  a  counterpart  or  a  duplicate  of 
a  lease,  the  stamp  was  sufficient.  It  was  in- 
dorsed "counterpart,"  and  came  out  of  the 
possession  of  the  landlord,  who,  in  almost 
all  cases,  has  the  counterpart.  There  is  good 
reason  for  the  Court's  treating  it  as  a 
counterpart  only ;  especially  after  the  de- 
fendant's attorney  has  admitted  it  by  con- 
■endi^  to  the  Judge's  order.  If  diis  be 
not  a  counterpart,  it  may  be  a  duplicate, 

(S)  8  B.  &  C.  471  i  s.  e.  6  Uw  J.  Rep.  K.B. 


and  in  that  respect  it  is  properly  stamped. 
As  to  the  fact  of  the  lease  not  being  pro- 
perly stamped,  it  was  for  the  defendant  to 
prove  that  fact  if  it  were  true — Qtria  v. 

King  (8). 

.  Sir  W,  W.  FolUtl  and  S.  R.  Rkhardt^  in 
support  of  the  rule. — ^The  only  evidence  in 
the  case  is  this  instrument,  which  is  a  tease, 
and  is  not  properly  stamped.  Being  exe- 
cuted by  both  parties,  it  ts  a  lease,  and  the 
indorsement  of  the  word  "counterpart" 
cannot  make  it  anything  else.  Then,  the 
defendant  is  not  bound  by  his  agreeing 
to  admit  the  execution  of  a  counterpart,  to 
admit  that  it  was  properly  stamped,  or  that 
the  instrument  produced  was  the  actual 
counterpart.  There  may  be  in  the  posses- 
sion of  the  lessors  of  the  plaintiff  another 
instrument  which  is  the  counterpart,  but 
which  it  is  not  thought  right  to  produce. 
It  was  not  shewn,  that  the  defendant's  at- 
torney had  inspected  this  document.  The 
defendant  admits  the  probate  of  a  wilt,  but 
he  is  not  precluded  from  objecting,  that 
that  which  is  produced  is  a  copy  of  the 
probate,  and  not  the  originaL 

LiTTLBDALB,  J. — It  scems  to  me,  that 
there  is  no  ground  for  disturbing  this  ver- 
dict. Supposing  no  question  arose  on  the 
Stamp  Acts,  it  would  have  been  sufficient, 
of  course,  for  the  landlord  to  have  put  in 
an  instrument  under  the  defendant's  band, 
whereby  he  became  the  tenant,  and  then 
to  prove  the  forfeiture.  But  it  was  neces- 
sary to  shew,  that  the  instrument  produced 
was  properly  stamped ;  and,  but  for  the  ad- 
mission, I  should  have  thought  there  was 
not  evidence  that  it  had  been  properly 
stamped.  The  Stamp  Act,  SS  Geo. 
c  184.  sch.  I.,  mentions  three  things — the 
\eime,  the  counterpart,  and  the  duplicate. 
Now,  this  cannot  be  a  counterpart,  because 
that  is  only  executed  by  the  lessee.  Then, 
is  it  an  original  ? :  Being  executed  by  both 

Sirties,  it  must  either  he  the  original  or  a 
uplicate.  If  it  had  been  a  duplicate, 
the  stamp  would  have  been  sufficient.  But 
to  make  it  out  to  be  properly  stamped  as 
a  duplicate,  it  should  have  been  shewn,  that 
the  original  was  properly  stamped.  That 
was  not  proved.   'Therefore,  bnt  for  the 

(3)  t  II.  &  W.  4ff;  s.  c.  ft  Law  J.  Rop.  {ns.) 
Exeh.  140. 
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admisuon  contaiDect  in  the  order,  there 
would  not  have  been  a  sufficient  poof. 
Now,  suppo«et  in  the  description  of  the 
document  in  the  notice,  it  had  been  called 
a  duplicate,  and  the  defendant  had  admit- 
ted that  he  had  executed  this  as  a  duplicate, 
(whether  he  actually  inspects  it  or  not  is 
immaterial,  since  he  must  take  the  conse- 
quences of  his  admission,)  he  would  have 
prevented  the  landlord  from  taking  means 
to  procure  the  original;  and  as  it  is  the 
same  for  all  purposes  except  for  the  stamp, 
the  objecti<m  could  not  have  been  taken. 
So  it  would  have  been  if  it  had  been  de- 
scribed as  a  duidieate.  It  wu,  however, 
called  a  counterpart,  whereas  it  is  not  such. 
Still,  it  is  the  same  as  a  duplicate  in  effect, 
and  the  stamp  u  the  same.  It  would  be 
too  much  to  defeat  the  plaintiff,  because  of 
this  slight  inaccuracy. 

Pattxsok,  J. — I  should  have  felt  a  diffi- 
culty in  this  case  upon  the  document  itself, 
but  for  the  admission.  Without  that,  it  must 
have  been  taken  to  be  a  lease,  and  to  have 
required  a  lease  stamp.  Here,  it  is  called  a 
counterpart  in  the  notice,  and  the  defendant 
was  required  to  admit  its  execntion  as 
aucb.  After  that  notice  he  consenu  to  make 
the  admission :  that  is,  that  the  document 
specified  was  written,  signed,  and  executed 
as  a  counterpart.  Now,  the  instrument 
itself  does  not  purport  to  have  been  exe- 
cuted  as  a  counterpart;  because  what  is  on 
the  hack  of  it  is  no  part  of  the  deed.  But 
still  it  is  an  admission  that  there  is  such  a 
document,  and  that  it  was  properly  execut- 
ed,and  if  the  party  had  actuaUy  seen  it,  and 
bad  said  that  it  was  properly  executed,  bt 
would  have  been  hound  by  such  admiaaion. 
It  may  be  taken  that  he  did  not  see  it  ia 
the  preaent  case.  That  waa  hia  own  n^- 
lect :  he  mi^t  have  done  so.  If  a  party 
has  an  option  of  inspectii^  a  document, 
and  is  then  called  upon  to  admit  its  exe- 
cution, and  does  so  without  inspecting  it, 
he  must  be  in  the  same  situation  as  if  he 
had  teea  it.  Now,  here  it  turns  oat,  that 
the  document  is  deaeribed  as  a  counterpart, 
whereas  it  should  have  been  described  as 
a  duplicate ;  they  are,  however,  the  same, 
for  the  purposes  of  the  Stamp  Act.  I 
therefore  think,  that  the  notice  is  sufficient 
to  let  in  the  admission  of  the  due  execu- 
tion. 


CoLEBiDos,  J. — What  took  place  at  the 
trial  was  right.  The  plainiiflT  puts  in  an 
instrument  which  is  objected  to  as  not  pro- 
perly stamped.  He  answers,  that  he  is  not 
called  upon  to  prove  its  execution  at  all ; 
because  it  has  been  admitted.  Then  it 
appears  that  the  document  was  described 
as  a  counterpart  in  the  notice,  and  it  is 
said,  that  there  was  no  proof  that  the  de- 
fendant ever  saw  it  It  has  never  been 
necessary  to  call  a  witness  to  prove  that 
the  document  produced  in  evidence  was 
that  which  was  produced  to  the  party,  at 
the  office  of  the  attorney  where  it  lay  for 
•inspection.  If  such  proof  were  requiredi 
the  very  object  of  the  rule  would  be  de- 
feated. Then,  it  is  said,  there  is  no  proof 
that  he  ever  saw  any  document  at  all.  But 
he  cannot  be  heard  to  make  that  objection, 
and  nustbeinthe  same  situation  as  though 
he  had  seen  it.  It  was  marked  on  the  beck 
"  Counterpart."  He  ought  at  the  time  of 
the  inspection  to  have  said,  he  would  not 
admit  it  to  be  a  counterpart,  and  then  be 
would  have  given  notice  to  the  party  to 

Erodiue  the  original.  But,  by  the  course 
ere  taken,  the  other  party  was  hillecl 
asleep.  It  havrng  been  aeen  by  the  defen- 
dant, as  it  must  Be  taken  to  have  been,  th« 
plaintiff  comes  prepared  to  act  on  the  ad- 
mission. But  it  is  said,  see  to  what  this 
will  come.  And  an  instance  is  su^ested 
of  a  copy  of  a  probate  being  produced. 
Bat  that  is  distinguishable,  because  it  never 
could  have  been  the  probate.  Here,  tbe 
instrument  might  have  been  a  coonterpert. 
If  so,  as  sgainsC  the  defendant,  it  will  not 
cease  to  be  so,  because  the  lessor  may  have 
chosen  to  put  another  witness  to  tm  cxe- 
ention  of  Uie  lease.  Iliere  is,  tbereforef 
no  similarity  between  the  two  cases. 

Loan  DiKUAN,  C.J. — I  never  bad  any 
doubt  upon  this  case.  I  thought  the  parties 
perfectly  well  knew  to  what  the  admission 
referred,  and  tbe  question  was,  whether, 
what  both  the  parties  had  agreed  to  treat 
as  a  counterpart,  should  afterwards  be 
tnated  as  something  diffennt.  This  might 
be  a  mode  of  defrauding  tbe  revenue,  but 
such  a  firaud  will  be  prevented  by  die  on- 
certain^  as  to  the  admissioas  being  raade. 

Rule  dUcMgti. 
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rm*  OVUH  V.  THK  MATOib 

1S88.    \    taxBinir   crxskHi  akd 

Apnk  S5.  J      COHHOIIALKT         THE  CIXT 
C      OF  UXOOUI. 

Bridge — Repair* 

A  pretcryftive  HalnUttf  to  repair  a  pubUc 
hridget  uueicplmined  and  wtreatricted,  tn- 
eiude*  tie  UalnUty  to  repmr  the  highway  at 
the  ends  iffit,  within  the  dietance  o/sOOfeei. 

Where  a.  cwporalum  were  proeed  to  he 
iiable  fry  preeeription  to  repair  a  public 
hrid^  hut  there  mu  no  evidence  of  aetuai 
repairt  done  fry  them^  or  thar  predeceteortt 
to  Ifrc  a^proachee  thereof ^  wk^.the  time  if 
Bmag  MCMofy,  such  repairs  heuuig  heeH  doms 
farafreat  mcaifrer^year^  frycommunoMri 
appovUed  uader  a  modem  road  act: — Heid, 
amt  the  earponUioitware  also  fiafrbto  rvpotr 
tke  approaekes  lo  the  bridge* 

The  iodictment  ogtipBt  the  defendants 
stated,  in  the  first  count,  that  from  time 
hpmemorial   there  had  been  a  public 
bridge,  called  Great  Bar  Gates  Bridge^ 
over  a  certain  watercourse,  called  Great 
Bar  Gate  Drain,  in  the  parish  of  St.  Bo* 
tolpb,  in  the  city  of  Lincoln,  in  a  common 
ancient  king's  highway,  leading  from,  &c., 
over  the  said  bridge,  used  for  all  the  liege 
subjects,  &C.,  and  that  a  certain  part  of 
the  said  highway  next  adjoining  the  north 
end  of  tbe  said  public  bridge,  and  within 
tbe  distance  of  800  fieet  thereof  begin- 
ning at  tbe  north  end  of  the  said  bridge, 
and  certain  oUwr  parti  of  tbe  said  hi^way 
adjoining  the  souui  end*  (dewribed  in  like 
manner,)  irere  out  of  repair,  and  that  the. 
defendants  the  said  bridge  hare  inunemo- 
rially  been  bound  to  repair,  and  still  of 
right  ought  to  repair,  as  often  as  required, 
yet  that  they  refuse  to  repair  tbe  said  parts 
of  the  said  highway,  so  as  aforesaid  in 
decay.  The  second  count  was  similar,  but 
allied  that  the  defendants  were  a  pre- 
scriptire  corporation.   The  third  count 
dia^ped,  that  tbe  defendants  were  imme- 
menany  bound  to  repair  the  parte  of  the 
highway  adjoining  the  brid^;  and  the 
loBTth  count  waa  eimilar,  but  allying,  as 
m  the  second  count,  that  tbe  defendant* 
were  a  prescriptive  corporation. 
Plea— Not  guil^. 

At  the  triui  at  tbe  Sununer  AssiMa, 
1884,  for  tbe  county  of  Lineobi  a  verdict 

Nbw  Sbbibs,  til— Q.B. 


paned  for  the  Crown,  subject  to  jthe  opi* 
nion  of  the  Court  on  the  following 

CASE. 

The  defendante  are  the  corpwation  of 
tbe  eity  of  Lincoln,  which  is  an  immemo^ 
rial  c(nporation.  The  oily  of  Ijncoln  is  a 
county  of  itself,  and  not  comprised  in  any 
odier  county.  The  bridge  called  the  Great 
Bar  Gate  Brid^,  mentioned  in  the  indict* 
ment,  is  an  anaent  public  bridge,  and  the 
said  corporation  have  from  time  immemo- 
rial, exdusively  repaired  the  fabric  of  the 
said  bridge,  and  are  liable  by  prescription 
to  repair  it.  The  fabric  of  the  bridge  is 
not  out  of  repair,  but  there  is  a  public 
highway  passing  over  the  said  bridge,  and 
the  said  highway  extending  from  the  said 
bri^e  from  each  end  of  it,  for  more  than 
100  yards  both  ways  within  the  city  and 
county  of  the  ci^  of  Lincoln,  is  out  of  re- 

Sir,  whidi  is  the  highway  mentioned  in 
e  indictment.  There  was  no  evidence 
that  any  part  of  the. said  highway  had  ever 
been  repaired  by  the  defendante  or  their 
predecessors,  or  by  the  parish  in  which  it 
IS  situated,  but  the  whole  of  the  said  high- 
way, including  the  part  of  it  which  passes 
over  the  said  bridge,  has,  as  far  back  as 
the  memory  of  living  witnesses  can  go, 
been  repaired  by  tbe  commissioners  for 
the  souui-east  and  south-west  district  of 
the  Lincoln  turnpike  road,  which  eommis- 
uoners  were  6rst  appointed  by  a  public 
act  of  parliament  passed  in  tbe  29tb  year 
of  the  reign  of  bis  late  Majesty  King 
George  the  Second. 

The  question  for  the  opinion  of  the 
Court  was,  whether  tbe  defendante  were 
liable  to  repair  the  said  part  of  the  said 
highway  so  out  of  repair.  If  the  defendants 
were  so  liable,  then  the  verdict  for  the 
Crown  was  to  stand ;  otherwise,  a  verdict 
of  not  guilty  to  be  entered. 
Tbe  case  was  argued  in  last  term,  by — 
Baigny  for  the  Crown. — As  it  appears 
that  the  corporation  are  liable  to  repair 
the  &bric  m  the  bridge  by  prescription, 
they  must  repair  the  access  thereto.  At 
common  law,  the  county  who  are  bound  to 
repair  the  couitty  brides,  are  bound  to 
Iceep  300  feet  next  a^joming  tbe  end  of  the 
bridge,  in  repair — The  /nAofritmte  ^  the 
West  Riding  of  York  r.  the  Kiiig{l).  And 
(1)  5TsBnt.t84. 
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there  leeras  to  he  no  ground  for  distin- 
guishing between  that  liability  and  one  by 
prescription.  If,  indeed,  the  case  of  The 
.Abbot  of  Coombe,  cited  in  the  argument 
of  that  case,  be  law,  it  decides  the  present, 
and  fixes  the  liability  on  the  defendants, 
who  do  not  shew  that  there  was  any  liatn- 
hty  elsewhere. 

Sir  F,  PoUoek,  for  the  defendants.— No 
doubt  the  common  law  compels  the  county 
to  repair  the  access  as  well  as  the  bridge. 
But  a  prescriptive  liability  is  entire,  and 
cannot  be  extended  beyond  what  the  jury 
have  found.  They  have  found  only  a 
prescriptive  liability  to  repair  the  fabric, 
and  this  Court  cannot  give  judgment 
against  the  defendants  for  something  far- 
ther. The  case  of  The  Abbot  of  Coombe 
is  not  good  law,  and  as  it  was  not  required 
for  the  decision  of  The  Inhabitants  of  the 
Wett  Riding  of  Yorkthire  v..  the  King,  it 
obtained  no  additional  authority  from  be^ 
cited  there. 

[CoLEUDOE,  J.— The  statute  82  Hen.  8. 
c.  5.  s.  5,  (the  statute  regarding  the  repairs 
of  bridges,)  applies  to  embrace  all  cases  of 
prescriptive  liabilities  to  the  repair  of 
bridges ;  and  section  9,  which  directs  SOQ 
feet  of  the  highways  adjoining  the  ends  of 
bridges,  to  be  repaired,  is  very  general.] 

Bi^gmf  reined. 

Cur.  adv.  vuk. 

The  judgment  of  the  Court,  was  now 
delivered  by — 

Lord  Dbhham,  C.J. — ^This  was  an  in- 
dictment for  the  non-repair  of  certain  parts 
of  a  common  highway,  to  which  the  defen- 
dants pleaded  not  guilty.  A  verdict  for 
the  Crown  passed  by  consent,  subject  to 
our  opinion  on  a  special  case,  which  raises 
the  question,  whether  a  prescriptive  liabi- 
lity for  the  repair  of  a  public  bridge,  in 
the  absence  of  any  evidence  to  the  contrary, 
and  by  itself,  includes  the  liability  to  repair 
the  highway  at  the  end  of  it,  within  the 
distance  of  300  feet.  The  prescriptive 
liability  to  repair  the  bridge  is  not  con- 
tested on  the  one  hand ;  and  it  is  found  on 
the  other,  that  there  is  no  evidence  of  any 
actual  repairs  done  to  the  highway  at  the 
ends  of  it,  by  the  defendants  or  their  pre- 
decessors, within  living  memory.  The 
only  repairs  proved  to  be  done,  were  by  a 
body  of  turnpike  commissioners,  created 


by  act  of  parliament,  not  on  account  of  any 
alleged  liability  in  them.  Since  the  case 
of  The  West  Riding  of  Yorkthire  v.  the 
Kingf  it  has  been  considered  settled,  that 
when  the  liability  to  repair  a  bridge  at- 
taches  by  the  general  law,  as  declared  by 
the  Sutnte  of  Bridges,  the  liability  to  re- 
pair the  approaches  to  the  bridge  for  the 
space  of  300  feet,  follows  the  same  rule. 
It  is  contended,  that  prescriptive  liability 
is  independent  of  the  common  law,  and 
must  in  each  case  be  measured  by  its  own 
exact  limits,  which,  in  the  present  instance, 
are  confined  to  the  bridge  itself  We  think 
the  proposition  of  law  is  here  correctly 
laid  down,  but  the  facts  found  in  the  pre- 
sent case  do  not  warrant  the  conclusion 
drawn  from  them.  Nothing  appears  here 
by  which  the  liability  to  repair  the  ap- 
proaches, as  parcel  of  the  prescriptive  lia- 
bility to  repair  the  bridge  itself,  is  exclud- 
ed. There  is  no  evidence  of  any  cfMnflict- 
ing  liability — the  non-repair  by  the  parish 
or  the  inhabitants  of  the  county,  and  the 
non-repair  de  facto  by  the  defendants, 
when  explained  by  the  repairs  having  been 
done  for  a  great  number  of  years,  by  a 
body  created  by  a  modern  act,  are  both 
consistent  with  the  prescriptive  charge  de 
jure  having  been  at  the  time  existing  and 
binding  on  the  defendants.  The  jury, 
therefore,  if  this  issue  had  gone  to  them 
for  a  decision,  would  have  been  properly 
directed  to  draw  such  inference,  in  fact, 
from  the  admitted  liability  to  repair  the 
bridge;  and  that  liability,  unexplained  and 
uncontradicted,  continues  by  intendment 
of  law  itself  The  question  then  returns, 
what  by  intendment  of  law  is  the  extent  of 
the  prescriptive  liability  to  repair  a  bridge  ? 
Does  it  include  the  approaches  or  not  7 
The  dictum  of  Knivet,  whether  Judge  or 
Serjeant,  in  The  Abbot  of  Cootnbe's  case^ 
48,  44;,  Book  of  Assize,  pi.  37,  answers  this 
question,  if  that  dictum  be  law.  There, 
to  an  indictment  for  the  non-repair  of  a 
bridge,  the  abbot  had  pleaded  he  was  only 
bound  to  repair  two  arches  of  it,  and  the 
jury  had  found  he  was  bound  only  to  re* 
pair  those  two  arches,  and  the  bridge  over 
the  stream  of  water  et  non Jinus  the  i^j**!^' 
points.  This  was  pleaded  by  him  to  a 
second  indictment,  and  the  record  read ; 
but  Knivet  said,  "We  intend  you  are 
bound  to  repair  the  bridge,  and  the  high- 


Digitized  by  Google 


EASTER  TERM,  1888. 


168 


way  applying  to  the  one  end,  and  to  the 
otmer,  although  the  «nl  be  in  another,  he- 
CMue  the  easemoit  sbonld  be  preserved 
fiw  the  people."  This  is  a  strong  case, 
because  the  jury  had  negatived  the  liability 
to  repair  any  more  than  the  bridge,  but 
tbey  had  not  shewn  anybody  or  other  per- 
son liable.  It  was  a  case  like  the  present, 
of  a  prescriptive  charge  to  repair  the 
bridge.  Unexplained  and  unrestricted,  the 
Judges  considered  the  repair  of  the  ap- 
proaches was  legailly  parcel  of  such  pre- 
scription. This  case  was  relied  on  in  ihe 
judgment  of  this  Court,  in  7  East^  and 
shews,  so  early  as  the  reign  of  Edward  the 
Third,  that  the  approacMS  to  the  bridge 
were  understood  to  he  aa  a  mere  excres- 
cence of  the  bridge  itself ;  and  the  charge 
of  repairing  was  considered  as  belonging 
primd  facie  to  the  party  chained  with  the 
repair  of  the  bridge  itself.  In  the  House 
of  Lords  also,  in  argument  on  the  same 
esse  in  error,  this  case  was  again  relied 
on ;  and  Lord  Eldon,  although  he  called 
it  a  hard  doctrine,  yet  expressed  no  dissa- 
tisfaction with  it  as  a  lawyer,  and  assigned 
a  satisfactory  legal  reason  for  it,  to  be 
found  in  5  Taunt.  i99.  It  would  he  diflB- 
colt  for  us  to  say,  that  this  case,  so  recog- 
nixed,  is  not  law ;  and  being  a  case  of  pre- 
scription, it  is  certainly  mote  directly  ap* 
^eahle  to  the  present,  than  it  was  to  that 
of  the  West  Ridmg,  which  was  a  ease  of 
common  hiw  liability.  But,  independent 
of  authority,  we  think  it  maintainable  on 
principle — Uie  same  principle  which  has 
onited  the  approaches  to  the  bridge  itself, 
in  tbe  case  of  a  common  law  liability,  that 
of  rendering  complete  the  benefit  of  the 
public  from  the  use  of  the  bridge.  It 
is  repugnant  to  the  genius  of  our  law,  and 
nmch  more  convenient,  not  to  multiply  dis- 
tinctions tmnecessarily ;  and  that  the  ge- 
neral rule  shall  prevail,  of  making  the  same 
party  who  is  charged  with  the  repair  of 
tbe  Imdge  itself,  liable  to  that  of  the  ap- 
moachea  also.  We  do  not,  therefore, 
break  in  on  well-established  rules  of  law, 
as  to  the  extent  of  prescriptive  liability ; 
but  lay  down  this  only,  that^  in  the  absence 
of  any  evidence  to  Uie  contrary,  the  pre- 
scription to  repair  the  bridge  must  be  in- 
tended to  include  within  it  the  repairs  of 
tbe  approaches  also.  The  verdict  for  the 
Crown  therefore,  must  stand. 


1888.     \  THB  QUHM  0.   THI  40STICU 

April  27.  S  OS  saiop. 

New  Poor  Law  j4ct~4  ^  5  mil,  4.  c. 
7S.  #.  81  —Statement  of  the  QromuU  ofjp- 
peal. 

The  4  ^  5  mU.  4.  c.  76.  s.  81,  which 
require*  thai  fourteen  day*  at  the  least  be~ 
fore  thefrtt  day  of  the  testions,  a  ttatement 
of  the  grounds  of  appeal  should  be  delivered 
to  the  resj^ondents,  mean*  fourteen  clear 
day*,  and  %*  nol  to  he  contirued  as  one  dag 
inchsite  and  one  excbuioe. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (n.b.)  M.C.  p.  86.] 


1838.  1 
Mays.  / 

Practice, — Prisoner — Charging  in  Exe- 
cution. 

Where  a  prisoner  is  rendered  in  vaca^ 
(ton,  judgment  having  been  signed  of  a  pre- 
vious term,  he  will  become  supersedeable  if 
Rof  charged  in  execution  b^ore  the  end  of 
the  eniiung  term. 

This  was  an  application  by  the  defen- 
dant to  he  dischsi^d  out  of  custody  by 
supersedeas,  on  the  ground  that  he  had 
not  been  cbai|^d  in  execudon  within  two 
terms  after  notice  of  render.  It  appeared 
that  judgment  had  been  signed  in  Michael- 
mas term,  1886.  In  December  1837,  the 
defendant  was  rendered  to  the  Marshalsea 
prison,  and  a  notice,  which  was  not  very 
formal,  was  prepared  at  tbe  office  of  the 
plaintiff's  attorney,  for  the  defendant,  and 
left  there  on  the  5th  of  December. 

Humfrey  supported  the  application,  and 
contended,  that  it  was  not  too  early.  Ac- 
cording to  Niel  V.  LooelMe  (1),  where  the 
surrender  is  in  the  vacation  afier  the  term 
in  which  judgment  has  been  signed,  the 
latter  is  one  of  the  two  terms  during  which 
the  piaintilT  must  chai^  a  defeiidant  in 
execution.  The  vacation  here  is  to  be 
reckoned  as  one  term,  and  Hilary  term  ia 
another.  Therefore  the  two  terms  have 
elapsed.    He  referred  to  rule  Hilary,  % 

(1)  SB. Mo. 8. 
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Will.  4.  No.  85,  and  Baxter  v.  fiotfey,  in 
the  Exchequer,  lately  decided 

Wwdtmrth,  contn,  urged,  that  the  no- 
tice offender  onljf  dated  from  the  day  it 
was  given,  and  did  not  relate  to  the  pre- 
ceding term.  In  Smith  v.  Jefferys  (S)  it 
wai  held,  that  when  the  trial  is  in  vacation, 
the  render  in  vacation  ia  not  to  be  taken 
as  of  the  term  preceding.  And  this  case 
seems  analogous  to  the  rule  regarding 
judgments,  which,  hy  rule  Hilary,  4  Will.  4. 
No.  S,  are  to  be  entered  of  record  of  the 
day  of  the  month  and  year,  whether  in 
term  or  vacation,  when  signed,  and  shall 
toot  have  relation  to  any  other  day.  If  so, 
the  two  terms  have  not  yet  elapsed. 

LiTTLEDALB,  J. — Hie  defendant  ia  en- 
titled to  his  discharge.  The  notice  was 
sufficient.  Then,  has  the  defendant  been 
charged  in  execution  within  two  terms  after 
notice  of  the  render?  Now,  the  judg- 
ment was  signed  about  a  year  before ;  and 
the  question  is.  whether  he  ought  to  have 
been  charged  in  Hilary  or  Easter  term. 
That  depends  upon  this,  whether  a  render 
in  vacation  is  of  the  preceding  term.  1 
understand  that,  according  to  the  practice, 
it  is  so.  As  to  the  rule  regarding  the 
8%ning  of  judgment,  we  cannot  eirtend  it 
by  equity  or  analogy.  The  present  render 
must  therefore  be  taken  to  have  been  in 
the  preceding  term. 

'  Pattbboh,  J. — With  respect  to  this  mat- 
ter, the  rule  is  decisive  (4),  unless  it  has 
been  altered.  No  rule  is  pointed  out  to 
us,  which  has  effected  any  alteration,  but 
an  analogy  from  the  rule  respecting  judg- 
inents  only,  is  relied  on.  I  agree  widi  the 
case  cited.  It  is  clear  to  shew,  that  where 
the  trial  is  in  vacation,  and  the  render  is 
also  in  vacation,  the  latter  is  not  to  be 
taken  as  of  the  prerioDS  term,  ^oivr  t. 
Baker  {5\  indeed,  is  the  other  way;  but  I 
cannot  subscribe  to  diat  decision. 
CoLimiDOB,  J.  coneurred. 

(«)  Since  reported,  S  M.  &  W.  415 ;  i.  e.  7  Law 
J.  R«|f.  (W.S.)  £zch.  156.  Sea  also  FtmUkM Bar- 
|MW/tU.&  W.U9}  •.c6Uir  J.  B^(MA) 

(S)  6  Teroi  Rep.  776. 
(«)  Hihiy.  «6  i3«o.  9. 
(5>  SDoirl.P.C.608. 


I8S8     f  (Ae  mend  dtn^setof 

Mav  7    i     'A*™*  K AOKma  and  sabah 

'    *    '      M>KO  0.  BOaHSa  £AW  (1). 

Jrlntration  —  Award  —  Vncetkanty — 
Time  for  setting  astde^ 

An  ejectment,  ctMtainiHg  two  several  de- 
mises  different  pertont,  was  referred  he- 
fore  Irw/,  and  hy  the  order  of  reference  aU 
matters  m  diffi/renee  m  the  eautse  were  rv- 
f erred;  tke  ebsts  of  the  suit,  and  of  the  re' 
ference,  to  abide  the  event  of  the  mmrd;  Mwf 
if  the  award  shoutd  be  in  favour  of  ihepUdn- 
tiff,  he  was  tpbettt  tiberty  to  sign  judgment 
in  the  same  nuuMer  taiftiie  ernue  had  been 
tried  at  Nisi  Prius,  and  to  issue  a  writ  of 
jNUfearion,  to  firoeeed  m  the  ueeed  warn 
fat  the  eoMs  m  nsch  judgment.  The  ark- 
tnitor  awarded  that  the  flaintUff  was  en* 
^led  Uifessetnen  of  a  eertmn  part  of  the 
lands  sought  to  be  recovered,  which  part  he 
detcribed  b^  metes  and  bounds.  The  lessor 
of  the  plaintiff  signed  judgmastt  and  pro- 
ceeded to  tact  hit  costs. 

Held,  that  the  award  was  bad,  because, 
per  Littledale,  J.,  Patteson,  J.,  and  Cole- 
ridge, J.,  the  arbitrator  did  not  stale  an 
what  demise  the  plaintiff  ought  to  recover ; 
and  per  Littledale,  J.  otui  Patteson,  J.* 
(Coleridge,  J.,  dubitante,)  beeause  the  ar- 
bitrator did  not  'make  any  award  as  ^  the 
residue  of  the  Utnds. 

Queene — whither  he  ought  to  have  found 
nomintU  dalnages. 

The  appU^^tkm  was  not  made  by  the  de- 
fendant uiuit  after  the  time  for  settmg  aside 
(Ae  award  had  elapsed : — Held,  that  as  the 
il^ectibns  were  apparent  on  the  award,  he 
was  entitled  to  Inote  to  set  aside  the  judg- 
ment,  by  which  it  was  sought  to  enforce  it, 
by  analogy  to  the  practiee  where  an  attocA- 
meHf  is  moved  far. 

Ejectment  for  two  closes.  -Ilie  decla- 
ntien  contained  two  several  deiaises,  bath 
on  the  lat  of  March  1634.  and  the  parti- 
calars  of  demand  apecified  the  doaea  by 
■leiea  and  bounds. 

I'he  cause  was  referred,  before  tiid,  by 
a  Judge's  order,  by  whieh  *'k11  naMera  in 
dilfiirence  In  ihft  cauee  were  rderred,  the 
costo  of  die  suit,  and  of  the  reference  and 
award,  to  abide  the  event  of  the  award ; 

(1)  TU  reporter  ia  iodabtad  to  J.  9.  RonpaD, 
Esq.,  for  dw  aotes  of  this  ease. 
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■nd  if  ^  wmatA  be  u  Awnr  of  phintit^ 
he  «1m11  be  st-  liberty  to  tign  judgmeat 
m  the  smna  nttimer  m  if  the  came  had 
been  tried  at  Niai  Print,  and  to  iuae  a 
writ  of  poaseMion,  and  to  proceed  in  the- 
neaal  way  for  tbe  coits  on  sncfa  judgment." 
The  arbitrator,  in  his  award,  whidi  was 
publtiAted  the  8th  of  Marph  1886.  stated, 
^t  he  made  bta  award  of  and  concerning- 
the  tfwtters  referred  to  him,  and  continued* 
by  awarding,  "  that  the  said  plaintiff  was, 
on  tbe  1st  of  March  1 884,  and  still  is,  en- 
titled to  tbe  possession  of  a  certain  part  of 
Ae  lands  aonght  to  he  reMwer^  in  the- 
said  action,"  eetting  ont  such  part  by  metes 
and  bounds. 

Tbe  ksMrt-of  the  |>laititiff  - taxed  thmr 
eoata,  and  entered  up  judgment  npoa  the 
award.    In  last  teim — 

<^le  applied  far  a  mle  to  set  aaide  die 
&waM,{oaibe  ground  thatitwas  defective,) 
er  the  judgment  which  had  been  signed  in 
the  acdMi  upon  that  award.  The  Court 
took  time  to  consider,  and  afterwards 
gfmted  the  latter  alternative,  bat  refused 
the  former,  saying,  the  application  was  too 
late. 

Crtstmdl  and  Armttrong  now  shewed 
eauMe,  and  contended,  that  there  were  no 
deftcts  apparent  en  the  face  of  the  award, 
and  therefore  the  judgment  would  not  be 
act  aaide — Mmu*r  w.  Hm9er(t)*  It  pro- 
feiata  to  be  "of  and eoaenniBg  the  mattesa 
refefredj"  and  the  arbitrator  has  set-«nt 
by  metes  and  boonds  the  .part  to  Ae  pos- 
•Awfon  of  which  he  finds  the  plaintiff  en- 
tilled  on  the  day  of  the  demise,  and  at  the  . 
date  of  the  award.  The  award  is  final ; 
i>r,  in  ejectment,  an  award  that  the  lessor 
of  the  plaintiff  is  entitled  to  ai  part  of  the 
land  claimed,  is,  in  fact,  awarding  that  he 
is  oot  entitled  to  any  more.  The  arbi- 
trator had  no  power  to  go  fiirther;  he 
could  not  8nd  exprendy  &r  the  defendant, 
^m,  being  in  poaseysion,  is  entitled  to  that 
portion  which  is  not  found  for  the  plaintiff. 
Ifthe  arbitrator  had  done  more,  be  woidd 
have  exceeded  his  avthority — Hmtduiuon 
V.  BUiekmeli{i),  An  award  in  ejeotment 
diBers  firom  a  verdiet;  the  former  being 
final  and  conclusive,  which  the  latter  is 
not.  A  verdict  in  ejectment  would  entitle 

(<)  3  B.  &  Ad.  S95. 

(SO  *  Bias.  S31}  S.0. 1  Uw  J.  Rep.  (mx) 


the  plaintiff  to  enter  up  judgment— />ee  d. 
<*r  Jirapan'  Gampam  v.  WiUm{A)i  and 
in  this  ease  the  ordor  of  reference  ex- 
pressly atatea,  th^  if  the  award  shall  be 
m  favour  of  the  plaintiff,  the  plaintiff  shall 
be  at  liber^  to  sign  judgment  i^ainst 
defendants,  in  the  same  maimer  as  if  the 
said  cause  had  been  tried  at  Nisi  Prius. 
Tbe  award  here  is  clearly  and  substantially 
in  fevQor  of  the  plaintiff;  and  the  arbitra- 
tor has  set  out,  by  metes  and  bounds,  the 
part  to  which  the  plaintiff  has  prov^  him- 
self entitled.  As  between  these  parties, 
at  ai^  rate,  he  has  decided  the  residue  in 
fevour  of  the  defendants.  The  Conrt  will 
make  avvty  intendment  in  fevoor  of  the 
awand^iMorni  t.  Barry  (6).  The  next 
objectioa  ia,  that  no  dami^fCB  are  awarded ; 
but  in  ejectment  die  olgcot  ia  to  recover 
possesshm  of  the  land,  and  not  to  recover 
damages.  The  arbitrator  had  no  power 
to  find  a  verdict,  neither  could  he^assess 
damages.  Besides,  the  damages  in  eject- 
ment  are  nominal  only,  and  there  is  a  sob- 
stanual  and  attfficient  legal  event  without 
entering  them ;  die  substantial  event  is  the 
recovery  of  the  term. 

[LiTTLiBAi.1,  J. — ^There  is  a  difficulty 
about  the  cosU.  How  can  you  have  judg- 
ment withotrt  damages  !] 

In  this  case,  tbe  eosta  are  not  dependent 
on  the  judgment  or  on  damagea :  neither 
do  they  de^nd  on  the  Statute  of  Glonosa- 
ler,  biit  on  the  terms  of  tbe  wder  of  re- 
ferenee,  which  says,  **  tbe  costs  of  tbe  said 
suit,  and  of  the  reference  and  aw«d,  ahall 
abide  the  event  of  the  aaid  award." 

[LiTTLBDALB,  J. — The  qoestion  is,  whe- 
ther he  is  entitled  to  enter  up  judgment 
for  costs.] 

The  plaintiff  is  entitled  to  his  eosta 
under  the  order  of  reference,  before  we 
come  to  the  judgmeat ;  and  then  the  order 
goes  on  to  say,  that  if  the  award  is  in 
favour  of  the  plaintiff,  he  ahall  be  at  liberty 
to  aign  judgment  in  tbe  aame  laaiuer  aa 
if  the  said  cause  had  been  tried  at  Niai 
Priua,  and  be  at  Kber^  to  jasoe  a  writ  of 
possession  thereon,  and  also  to  proceed  in 
the  usual  way  for  the  emts  in  such  judg- 
ment." The  plaintiff  therefore  is  entided 
to  enter  a  verdict  for  U.  damages.  Tbe 
award  has  a  legal  event,  and  the  eosta  are 

4)  t  Stark.  477, 
ft)  1  Wils.  1.  . 
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to  abide  the  event;  they  are  entitled  to 
enter  up  judgment,  and,  having  Aiat,  to 
proceed  for  costs  in  the  usual  way.  In 
fVyket  V.  Shipton(iy),  the  arbitrator  neg- 
lected to  determine  one  of  the  issues  on 
the  record.  There  is  no  such  olyection 
here.  Again,  they  are  precluded  from 
taking  this  objection ;  for  if  the  judgment 
were  entered  for  costs  without  damages, 
it  would  only  be  error,  and  by  the  order 
of  reference  they  have  bound  themselves 
not  to  bring  a  writ  of  error. 

Sir  W.  W.  FoUeit  and  Ogle,  in  ^support 
of  the  rule. — ^Tbe  award  is  bad,  and  it  may 
be  treated  as  if  the  plaintiflf  had  moved  for 
an  attachment.  All  the  objections  are  ap- 
parent on  the  face  of  it.  It  has  not  settled 
all  the  matters  in  dispute  between  the  par- 
ties. The  question  is,  whether  it  is  suffi- 
cient that  the  arbitrator  has  made  an  awai^ 
as  to  part,  and  made  no-award  as  to  the 
remamder  of  what  was  .referred  to  him. 
He  was  bound  to  look,  at  the  particulars, 
and  the  plaintiff  has  there  set  out  by  metes 
and  bounds  the  premises  claimed,  includ- 
ing other  land  than  that  mentioned  in  the 
award.  The  action  is  for  several  closes, 
and  he  has  awarded  as  to  some  only.  The 
order  of  reference  ^states,  that  "  all  matters 
in  difference  in  the  cause"  are  referred ; 
and'  it  is  not  disputed  that  the  portion  of 
land,  on.  which  the  award  is  silent,  ia  a 
matter  in  difference  in  the  cause.  An 
award  is  not  like  a  verdict.  The  arbitrator 
must  decide  one  way  or  the  other  upon  all 
the  matters  submitted  to  him  ;  and  in  this 
ease  the  parties'  have  agreed  to  refer  the 
question  as  to  the  whole  property  described 
in  the  particulars,  and  he  has  only  decided 
as  to  part.  There  is  no  difference  in  this 
respect  between  ejectment  and  any  other 
action. 

[Pattbsoh,  J.  —  It  is  just  the  same 
as  an  award  in  a  case  of  goods  sold  and 
delivered,  where  an  arbitrator  found  as  to 
some  part  only,  and  had  not  settled  the  dis- 
pute as  to  the  rest.] 

He  professes  to  award  as  to  part  only, 
for  he  says,  « 1  do  award  and  adjudge  that 
the  said  plaintiff  was,  on  the  1st  of  March 
1834,  and  still  is,  entitled  to  the  possesswn 
of  a  certain  part  of  Che  lands  sought  to  be 
recovered  in  the  said  action."    It  appears 

(6)  S  N.  &  M.  C40 ;  s.  o.  4  Law  J.  Rep.  (n  J.) 
K.B.90; 


from  the  affidavits,  that  evidence  was  given 
on  both  sides  as  to  the  part  omitted ;  but 
there  is  nothing  on  the  face  of  the  award 
to  shew  diat  it  ever  entered  into  the  con- 
sideration of  the  arbitrator.  The  awanl 
is  therefore  bad — In  reRobson  andoMoUMr 
T.  Railtton  (8),  where  it  appears  that  an 
award,  directing  the  payment  of  a  sum  of 
money  generally,  is  insufficient — Smnuei 
T.  Cooper  (9).  The  award  is  not  final,  for 
there  is  nothing  to  prevent  the  plaintiff  from 
bringing  another  action  for  the  part  not 
awarded  upon,  and  he  may  lay  the  demise 
on  the  very  same  day.  A  verdict  might 
be  good  where  an  award  would  not ;  and 
this  is  not  a  reference  of  the  cause,  but  of 
all  matters  in  difference  in  the  cause :  the 
very  condition  of  the  reference  is,  that  all 
the  matters  in  difference  shall  be  decided. 
If  he  had  found  that  the  defendant  was  en- 
titled to  the  residue,  or  that  the  plaintiff 
was  not,  it  would  have  been  conclusive  in 
an  action  for  that  part ;  and  to  enable  tha 
plaintiff  to  maintain  such  an  action,  he 
mutt  shew  a  title  subsequent  to  the  award 
— Doe  d.  Morris  v.  RosMer(lO). 

[Patteson,  J. — I  think  it  has  the  effect 
of  binding  the  parties  by  its  silence  J 

It  is  not  mutual;  for  the  defendant  is 
bound  by  it,  and  cannot  bring  an  action  to 
recover  back  the  part  awarded,  while  the 
plaintiff  is.not  so  boun^.  Though  the  award 
cannot  be  set  aside,  the  judgment  may,  be- 
cause it  is  founded  on  an  invalid  award— 
fFrighUon  V,  B^ter  (11).  The  next  ob- 
jection is,  that  the  arbitrator  ahould  have 
stated  on  which  demise  he  found  the  plant- 
tiff  entitled.  It  is  said,  on  the  other  side, 
that  this  is  a  mere  action,  and  that  if  such  a 
verdict  would  be  good,  the  award  is  good. 
But  it  is  not  so.  There,  are  two  separate 
demises  ;  he  should  state  which  party  is 
precluded;  he  finds  that  plaintiff  is  enti- 
tled to  the  possession ;  he  should  have  gone 
further,  and  have  found  on  which  demise. 
The  lessors  of  the  plaintiff  are  not  jointly 
entitled,  for  the  demises  are  separate. 
Suppose  one  lessor  of  the  plaintiff  convey 
his  interest  to  the  defendant,  is  the  other 
bound  ?  Does  the  award  bind  him  f  The 

(8)  1  B.  &  Ad.  713. 

(9)  3  Ad.  &  El.  753. 

(10)  3  East.  15. 

(11)  3M.&  W.  199;i.c7Uw  J.  B«p.(N.s.) 
ExekSS. 
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award  binds  one*  but  it  ia'uncertain  which. 
Thii  ihould  have  been  decided  by  the  ar- 
bitrator. Again,  there  are  no  damages 
awarded,  and  therefore  the  plaintiff  cannot 
recover  bis  costs ;  he  has  taxed  his  costs 
generally  ;  at  the  best,  he  can  only  recover 
the  costs  of  the  demise  on  which  he  suc- 
ceeds, and  he  cannot  say  which  that  is. 
The  defendant  will  be  entitled  to  the 
costs  of  the  other;  and  the  costs  of  the 
demise,  on  which  plaintiff  fails,  may  exceed 
those  of  that  on  which  he  succeeds.  True, 
the  costs  are  to  abide  the  event.  That 
means  the  legal  event ;  but  they  must  fol- 
low the  danuues :  if,  therefore,  the  plaintiff 
recover  no  damages,  he  can  recover  no 
costs.  Wyke*  V.  Sk^ton  is  in  point.  The 
l^intiff  cuinot  enter  It.  damages;  he  can- 
not find  what  damage  he  has  suffered ;  the 
arbitrator  must  decide  that.  The  plaintiff 
has  shewn  no  right  of  action  ;  it  does  not 
appear  in  whom  was  the  right  of  possession 
between  the  1st  of  Marc^  1834,  the  day 
of  the  demise,  and  the  26th  of  August 
18S7,  the  day  of  the  date  of  the  award. 
There  is  no  term  awarded — merely  right  of 
possession.  They  also  cited  In  re  Leemng 
V.  Fearnk^{\%). 

LiTTUiDAi.a,  J.— The  first  question  is. 
whether  we  can  entertain  this  application 
at  all.  But  although  the  time  for  settii^; 
■aide  the  award  has  elaptedi  I  think  we 
are  not  precluded  from  hearing  it.  Where 
the  time  for  setting  aside  an  award  has 
elapsed,  a  party  against  whom  a  motion 
for  an  attachment  is  made,  may  shew  that 
the  award  is  bad,  for  matters  apparent  on 
the  face  of  it.  Here  it  is  said,  the  defen- 
dant is  not  opposing  an  attempt  to  en- 
force it  by  attachment;  but  that  he  origi- 
nates the  rule,  and  seeks  to  set  it  aside 
in  another  manner  afler  he  has  allowed 
judgment  to  be  entered  up,  and  execution 
to  issue.  I  think  we  ought  not  to  allow 
the  judgment  to  be  «itercd  up,  but  must 
treat  it  as  if  it  were  now  a  motion  for  an 
attachment.  Therefore  we  must  consider 
whedier  there  be  any  valid  objection  to  it. 
On  the  order  of  reference  it  appears,  that 
an  ejectment  had  been  brought  on  two 
separate  demises,  and  no  description  of  the 
premises  is  given,  but  all  matters  in  dif- 
ference in  the  cause  are  referred ;  and  the 
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arbitrator  hfiTing  stated,  that  the  'mattera 
in  difference  in  the  cause  were  referred  to 
him,  goes  on,  and  says  expressly,  that  he 
does  not  award  on  all  the  mattera  in' dif- 
ference, but  only  as  to  part.  It  is  con- 
tended, by  the  counsel  for  the  plaintiff,  that 
part  being  awarded  to  the  plaintiff,  it  is 
virtually  an  award  of  the  residue  to  the 
defendant,  or,  in  effect,  that  the  plaintiff 
was  not  entitled  to  it.  That  might  be  his 
meaning,  but  he  has  not  so  expressed  it. 
Suppose  an  action  were  brought  for  a  horse 
of  the  value  of  £0<.,  and  a  bale  of  cloth, 
and  on  a  reference  the  arbitrator  found  as 
to  one  only,  that  would  be  bad.  Then  it 
is  said,  ejectment  differs  from  assumpsit, 
because  a  verdict  in  ejectment  decides  no- 
thing, and  ia  not  conclusive ;  but  it  is  dear 
to  me,  that  the  arbitrator  should  have 
found  something  as  to  the  part  on  which 
he  has  not  awarded  ;  he  should  have  said 
something  about  it,  as  that  the  plaintiff 
was  not  entitled  to  it.  His  silence  is  not 
tantamount  to  saying,  that  the  defendant  is 
entitled.  On  this  ground,  I  think  the  award 
'  had.  I  have  also  great  doubt  on  the  ob- 
jection, that  he  does  not  shew  on  what 
demise  the  plaintiff  is  entitled  to  recover. 
He  should  have  pointed  out  what  be  claims 
from  one,  and  what  from  the  other  lessor. 
It  is  not  usual  to  make  any  distinction  in 
the  case  of  a  verdict,  and  Uien  the  imcer- 
tainty  is  immaterial;  but  it  is  necessary 
that  this  should  appear  on  the  award  for 
the  purpose  of  the  taxation  of  costs. 

Pattesoh,  J. — This  being  an  applica- 
tion to  set  aside  a  judgment  founded  on 
an  award,  1  am  very  far  from  saying,  that 
•any  objection  whatever  may  be  now  taken 
to  it.  Wrightton  v.  Byrvater  does  not  go 
that  length.  Hitherto  we  have  considered 
that  the  most  that  the  party  could  do, 
af^r  the  time  for  moving  to  set  aside  the 
award  has  elapaed,  is  to  avail  himself  of 
objections  apparent  on  the  face  of  the 
award ;  and  I  do  not  think  that  anything 
farther  can  be  properly  drawn  from  the 
decision  of  that  ease.  But  the  question 
liow  is,  whether  there  is  any  such  objec- 
tion on  the  face  of  diis  award.  Now,  it  is 
agreed  that  something  must  be  imported 
into  the  award.  If  the  meaning  contended 
for,  necessarily  follows  from  the  language 
used,  the  award  would  be  good.  But  I 
do  not  think  that  there  is  any  such  neces- 
sary consequence.    Ther"  was  a  demise 
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aint«mn|(  general  words :  whether  there 
were  partieuUn  or  noti  ia  unmeterial*  and 
according  to  the  wder  of  rclerenoe»  the 
arbitrator  waa  to  decide  "all  matters  in 
differanee  in  the  caase."  He  has  awarded 
in  these  words—"  I  do  award  that  the 
plaintiff  was,  on  the  1st  of  March  1634, 
and  still  is,  entitled  to  the  potseuion  of  a 
certain  part ;"  and  tben  he  sets  out  that  part 
by  metes  aad  bounds ;  so  that  upon  the 
rerj  face  of  it,  takii^  the  words  in  their 
strict  sense,  he  professes  to  determine  the 
right  as  to  part  only,  and  says  nothing 
about  the  rest.  He  does  not  even  say  that 
the  plaintiff  is  entided  to  "  no  more," 
though  1  should  hardly  have  thought  that 
to  be  sufficient.  It  is  argued,  that  by  im- 
plication the  defendant  is  entitled  to  all 
the  rest.  The  Matter,  therefore,  would  be 
obliged  to  tax  the  defendant  the  coeu  of 
all  wlueh  is  not  set  out  in  the  award,  and 
in  another  action  the  defendant  would  be 
at  liberty  to  set  up  the  award  as  an  an- 
Bwer;  and,  though  a  verdict  in  ejectm«it 
is  not  a  bar  to  another  proceeding,  it  is 
admitted  that  an  award  is.  But,  in  my 
opinion,  the  arbitrator  was  bound  to  decide 
upon  everything  submitted  to  him.  If  it 
was  necessary  for  him  to  set  out  a  part  by  a 
plan,  he  sbotdd  have  done  so  as  to  the  resi- 
due ;  for,  except  by  affidavits,  it  caiuMt  be 
Itnown  whether  he  has  takea  any  considera- 
tion of  the  rest  of  the  land.  But  I  think 
that,  as  ^unat  the  jdaintiff,  the  defendant 
is  entitled  to  have  hia  r^ht  to  the  rest 
of  the  land  ezpreasty  decided  and  declared 

ginr  the  arbitrator,  oiherwiae  he  would  be 
laced  in  an  awkward  situation.  If  any 
esh  ejectment  were  brought  agatnst  him 
he  would  proceed  first  to  contend  (hat 
it  is  to  be  inferred  from  the  award,  that 
the  arbitrator  decided  that  the  right  to 
the  residue  belonged  to  him,  and  then  to 
produce  evidence  to  shew  what  tliat  re- 
sidue was.  On  the  other  ground,  I  think, 
the  award  is  bad.  The  costs  are  to  abide 
the  event  of  the  award,  and  the  arbitrator 
does  not  find  on  which  demise,  or  under 
which  lessor,  the  plaintiflT  has  proved  his 
title;  he  does  not  say,  whether  on  the  d^ 
mise  of  A.  or  ofB.  It  cannot  be  on  a  joint 
demise ;  but  it  may  be  partly  from  A.  and 
partly  from  fi. ;  yet,  if  so,  h  should  have 
aaid  so.  On  both  these  grounds,  I  tlimk 
this  award  bad.  I  may  taike  this  opportu- 
nity of  saying,  that  the  Coi^ia  are  very 


unwilling  to  set  aside  awards,  and  that 
they  will  always  endeavour  to  support 

them. 

CoLiaiDOB,  J. — We  cannot  put  thia  caac 
on  any  other  ground,  than  aa  if  we  were 
now  discussiiqt  a  rule  fbr  an  attachment, 
and  are  therefore  confined  to  faulu  appa- 
rent on  the  face  of  the  award.  Now,  if  a 
party  can  enter  up  a  j  udgment,  and  issue  an 
exeeutiim  upon  it,  he  would  be  in  as  good 
a  situation  as  though  he  obtained  an  at- 
tachment. It  is  open,  therefore,  to  a  party 
to  impeach  the  award,  by  endeavouring  to 
set  aside  the  judgment.  I  agree,  that 
Wrigktsm  V.  Bymtter  does  not  decide  this 
case ;  the  point  was  not  raised ;  and  it  is 
hardly  an  authority  which  ,  can  overturn  all 
the  authorities  on  this  subject.  If  tbe&taof 
the  rule  depended  on  what  haa  been  moat 
atrongly  argued,  I  tbonld  have  regnired 
mora  time  for  consideration,  for  I  do  not 
feel  satisfied  that  the  arbitrator  haa  not 
found  everythii^  required  of  him,  at  leaat 
by  necessary  implication.  It  is  true,  that 
if  an  action  were  brought  against  this 
defendant,  he  could  not  rest  his  caae 
upon  the  award  mily,  but  must  come 
provided  with  other  evidence ;  still  the 
arbitrator  has  only  professed  to  decide 
some  of  the  matters.  This  poiiU,  however, 
I  need  not  decide,  as  I  am  quite  clear  that 
the  award  cannot  stand  upon  another 
ground.  The  plaintiff  claims  the  land  on 
two  demises.  The  arbitrator  doea  not 
atate  on  whidi  he  finda  fiw  die  plamtiff; 
and  I  think  that  a  question  so  material, 
both  as  retards  the  omIs  and  the  fnture 
title,  as  to  make  the  award  bad  for  uneer* 
taioty.  Theh,  with  respect  to  his  not 
awarding  damages,  1  should  think  it  would 
be  hard  that  a  party,  Ining  entided  to  do 
with,  the  judgment  on  the  award,  every 
thing  that  a  verdict,  at  the  aasiies,  would 
have  allowed  him,  (and  that  would  entitle 
him  to  sign  judgment  for  the  recovery  of 
the  possession  of  the  land,  and  for  Is.  da- 
mages,) could  not  have  signed  judgmoit 
and  recovered  possession  accordi^y.  But 
cm  this  point  I  need  not  express  any  posi- 
tive opinion. 

Loan  Dimuit,  CJ,  was  absent. 

Rule  tA9olKU{lS), 

(13)  Sm  H'Artburv.Csmpbell.t  Ad.&ELM; 
8.  c.  4  Law  J.  B«p.  (M.S.)  K.B.  t5. 
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Sheriff— Fieri  Facias. 

Where  the  sheriff  hemmg  etUered  a  house 

t9  execute  a  fi.  fa.,  through  an  open  commu- 
mcation  with  the  adjoating  house,  aad  having 
feized  the  goods,  found  the  outer  door  of  the 
house,  inhere  he  had  so  seized  them,  .locked, 
and  there  mis  no  one  whom  he  couid  request 
to  open  the  door : — Held,  that  he  was  justi' 
Jim  in  breaking  the  lock,  for  the  purpose  of 
lettu^  hmself  oui  and  removing  the  goods. 

Tremn  for  breaking  «ncL  entering  the 
pbuntin  *•  hmuei  and  Inwaking  hia  door«( 
■polling  hia  locfc%  and  taking  hia  good* 
and  chattels. 

Plea— That  one  Robert  Jones  had  is- 
sae4  *  writ  of  ^  fa.,  directed  to  the  de- 
fendant, who  was  the  sheriff  of  JVIoDtgoni- 
eryshiret  to  levy  551,  Is.  4d.,  recovered 
on  a  jadgmentin  the  Court  of  Exchequer, 
by  virtue  whereof  the  defendant,  at  the 
said  time  when»  &c.,  being  in  a  certain 
roam  in  and  parcel  of  the  said  dwelling- 
bouse  in  which,  &c.,  and  which  said  room 
then  was  occupied  by  one  E.  Davies,  as 
tenant  thereof  to  the  pKuntifl^  peaceably 
and  quietly  entered  into  the  realdue  of  the 
dwelUng-house,  through  the  door  eonnnn- 
nicating  between  the  said  room  so  occupied 
by  the  said  E.  D.,  the  same  being  then 
open,  to  seize  and  take  the  plaintiff's  goods 
in  execution,  and  because  certain  doors 
of  the  said  dwellipg-house,  a^  the  time 
when,  S^c,  were  shut,  locked,  aad  fastened, 
so  that  the  defendant  so  being  in  the  said 
bouae  could  not  seize,  take,  and  carry 
away  the  said  goods,  to  execute  the  writ, 
without  forcing  and  breaking  open  tlie 
said  doors,  the  defendant,  for  the  purpose 
afimesaid,  did  force  and  break  open  the 
same.  New  assignment,  that  the  defen- 
dant at  the  several  titles,  broke  and  en- 
tered tibe  ovter  door  of  the  said  dwelling- 
bonae,  and  also  broke  and  entered  the  said 
dwelling-hottse.  To  this  the  defendant 
pleaded  that  he  peaceably  and  quietly 
entered  into  the  said  dwelling-house  to 
seise  the  goods,  and  because,  at  the  s«d 
time  when,  &c.,  in  the  new  assignment 
mentioned,  the  outer  door  of  the  said  dwell- 
ii^-bouse  was  shut  and  fastened,  so  that 
the  defimdaot  so  being  in  t}^  said  dwell- 
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ing-house,  and  having  seized  and  taken 
ifk  executicm  the  said  goods,  could  not  take 
and  carry  the  same  away  without  opening 
the  outer  door,  and  because  neither  the 
plaintiff,  nor  any  other  person  on  his  be- 
half, was  m  the  said  dwelling-house,  so 
that  the  defendant  could  request  the  plain- 
tiff, or  such  other  person,  to  open  the  said 
outer  door,  the  defendant  opened  and  una- 
voidably broke  the  same,  and  took  and 
carried  away  the  aai^  goods  and  chattels, 
and  in  so  doing  unavoidably  did  go  out  of 
and  re-enter  the  said  dwdling-house  by 
the  outer  door,  which  was  open  at  the 
time  of  such  re-equy,  as  be  lawfully  might. 
Here  was  a  second  new  assignment,  for 
bmking  to  ]Hecee  the  locks  of  the  outer 
door.  To  diis  there  was  a  plea  similar  to 
that  pleaded  to  the  first  new  assignment, 
but  alleging  that  it  was  necessary  to  break 
the  lock  of  the  door.  The  plaintiff  de- 
murred to  this  plea*  end  the  defendant 
joined  in  d^urrer.  On  a  former  day  in 
this  term— 

/ervis  argued  in  support  of  the  demurrer. 
—No  sufficient  excuse  is  shewn  on  this 
record  for  the  act  of  the  sheriff  in  break- 
ing the  locka  of  the  outer  door.  It  is  al- 
lied, that  being  jn  the  house  he  broke 
the  outer  door  to  let  himself  out,  and  to 
bring  the  goods  out ;  but  it  ia  Dot  shewQ 
that  that  bad  become  necessary  ihrough 
any  act  of  the  plaintiff.  From  very  an- 
cient times  it  has  been  held,  that  the 
sheriff  cannot  justify  breaking  opeo  the 
outer  door  of  a  house  to  execute  a  f.  fa,, 
1 8  Edw.  4, 4,  a,  even  after  a  request  to  open, 
and  refusal  —  iyemayn*'*  ca#e(l);  and  in 
Buchanan  v.  ^rancfs  (2),  a  plea  was  held 
bad,  which  did  not  state  that  the  outer 
door  was  <^n  when  the  sheriff  entered. 
This  privilege  proceeds  upon  two  grotmds ; 
.(me,  that  the  house  is  the  castle  of  the  in- 
habitant ;  the  other,  the  necessity  <^  its 
.being  kept  sacred  for  the  general  protec- 
tion of  property — Fast.  C.L.  c.  8.  s.  20. 
jUndoubtedly,  if  the  sheriff  have  entered 
the  outer  door,  the  sheriff  may  break 
inner  doors  if  necessary — Lee  v.  Gan- 
set  (3),  Hutchison   v.   Birch  (4),  Lloyd 

(1)  &  Co.  91 ;  and  see  s.  c.  in  1  Smith's  Leed- 
ing  Cues. 

(«)  11  B.Mo.  40;  S.C.  4  U»  J.  Rep.  CP.  51. 
(3)  Cowp.  t. 
(4")  4  Taunt.  619. 
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V.  Sandilandt(5)t  or  enter  buildings'  not 
parcel  of  the  dwelling-house — PcnUm  r. 
Browne  (6).  Assuming,  in  this  case,  that 
he  had  entered  lawfully,  he  ought  to  have 
returned  by  the  same  way.  He  cannot 
justify  breaking  the  door  to  come  out.  A 
party  may  be  indicted  for  burglary  if  he 
breaks  out  of  a  house  in  the  night.  White 
V.  fVUtthire(7)  will  be  cited,  where  it  was 
held  that  the  sheriff  was  justified  in  break- 
ing an  outer  door,  to  let  himself  out  of 
the  house,  but  there  it  was  shewn  that  the 
plaintiff  had  himself  closed  that  door,  and 
rendered  the  breaking  neceiaary.  Nothing 
of  the  kind  appears  mre. 

fVebby,  contr&. — It  appears  that  the 
sheriff  lawfully  entered  the  plaintiff's 
house,  and  he  found  the  outer  door  closed 
when  he  desired  to  bring  the  goods  out  of  it ; 
he  is  not  to  be  presumed  to  have  closed  it 
himself,  nor  to  have  procured  it  to  be 
done.  Then  he  could  not  remain  there, 
and  even  if  he  could  himself  have  return* 
ed  the  same  way  as  that  by  which  he  en- 
tered, it  is  not  shewn  that  he  could  have 
carried  the  goods  that  way,  and  therefore 
the  sheriff  would  have  been  a  trespasser 
if  he  had  attempted  to  carry  the  goods 
through  the  room.  In  Lee  v.  Gatuell, 
Lord  Mansfield  says,  "That  this  privilege 
is  to  be  construed  strictly,  and  not  extend- 
ed." There  is  no  case  upon  this  precise 
point,  except  JV/nte  v.  Wiltshire,  which 
certainly  is  an  authority  to  shew  that  the 
sheriff  may  in  some  cases  break  the  outer 
door  to  let  himself  out  of  the'house.  And 
there  cannot  be  any  difference  in  principle 
between  the  cases  where  the  party  locks 
the  sheriff  into  the  house,  and  where  the 
door  is  locked  by  some  person  over  whom 
the  latter  has  no  controul.  As  to  the  case 
of  burglary  referred  to,  it  is  an  expreu 
provision  of  the  statute  7  &  8  Geo.  4.  c.  29. 
s.  11,  and  did  not  exist  at  common  Jaw. 

Jernt  replied. — If  the  sheriff  could  not 
have  carried  the  goods  through  the  room 
without  committing  a  trespass,  he  should 
,  have  waited  until  he  had  got  leave  from  the 
occupier  to  do  so. 

Cw.  adv.  vvh. 

(5)  8  TauDt.  >50. 

(6)  1  Sid.  186. 

(7)  Cro.  Jk.  555  ;  s.  c.  S  Roll.  R.  137,  Palm. 
bt. 


LoKD  Dbhhan,  C.J. — [Hb  Lordship 
having  stated  the  pleadings,  proceeded — } 
Upon  this  state  of  the  pleadings,  it  appeara 
that  the  defendant,  in  his  plea  to  the  de- 
claration, has  justified  the  breaking  and 
entering  the  house,  and  seizing  the  goods 
under  a  writ  of ^fieri  facias.  He  does  not 
allege  in  the  plea  that  the  outer  door  was 
open,  which  is  generally  necessary ;  but  he 
says,  that  he  was  lawfully  in  a  part  of  the 
house  in  the  occupation  of  a  lodger ;  and 
if  the  communication  between  the  part  of 
the  house  occupied  by  the  lodger  end  the 
rest  of  the  house,  shall  be  in  the  nature  of  an 
outer  door  for  the  protection  of  the  plain- 
tiff's house,  there  is  an  averment  in  the  plea, 
that  the  communication  between  the  two 
was  open,  and  therefore  the  entry  into  the 
part  occupied  by  the  plaintiff  was  autho- 
rized. The  plaintiff,  in  answer  to  this, 
says,  the  matters  justified  in  the  plea  are 
not  what  he  complains  of;  and  he  says, 
he  brought  his  action  not  for  that,  but  for 
breaking  the  outer  door  and  entering  the 
house  on  other  occasions,  and  at  other 
times,  and  in  different  parts  of  the  house. 
The  defendant's  answer  to  this  new  assign- 
ment is,  that  in  order  to  take  the  goods 
out  of  the  house,  it  was  necessary  to  open 
the  outer  door,  and  as  neither  the  plaintiff 
nor  anybody  on  lits  behalf  was  there,  so 
that  a  request  could  be  made  to  them, 
he  opened  it.  The  plaintiff,  in  answer, 
by  another  new  assignment,  says  that  he 
did  not  bring  his  action  for  that,  but  for 
breaking  the  locks,  bolts,  staples,  and 
hinges  of  the  outer  door.  It  is  to  be  ob- 
served, that  in  the  first  new  assignment 
the  plaintiff  says  nothing  about  the  locks, 
bolts,  staples,  and  hinges ;  and  as  the 
plaintiff  has  in  that  new  assignment  con- 
fiqed  his  complaint  to  breaking  the  outer 
door,  and  bresuEtng  and  entering  the  bouse, 
he  cannot  carry  his  second  new  assign- 
ment beyond  the  first  new  assignment.  A 
question  may  at  first  appear  to  arise,  whe- 
ther this  second  new  assignmentis  not  bad 
altf^ether ;  but  we  think  not,  because 
under  the  complaint  of  breaking  the  outer 
door,  the  plaintiff  might  give  evidence  of 
breaking  the  locks,  &c.  affixed  to  and  part 
of  the  door.  Then  the  defendant,  in  an- 
swer to  this,  pleads  as  before  stated  ;  so 
that  the  general  question,  whether  a  sheriff, 
who  has  seised  goods  under  a  Jieri  fueiat. 
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ha*  a  r^t  to  break  an  outer  door  to  take 
them  out  of  the  house,  when  there  is  no- 
body vbom  he  can  request  to  open  the 
door,  would  not  appear  to  arise,  for  the 
plaintifT,  by  his  seomd  new  assignment, 
abandons  that  complaint ;  and  the  only 
question  on  this  record  would  now  appear 
to  be,  whether  the  sheriff  has  a  right  to 
break  the  lock,  bolt,  or  staple  of  the 
outer  door  to  take  out  the  goods;  but 
though  the  plaintiff  has  abandoned  the 
general  complaint  of  breaking  the  outer 
door  of  the  house,  yet,  under  the  objection 
he  makes  as  to  breaking  the  lock,  bolt,  or 
staple,  he  may  contend  that  the  sberiBTbad 
DO  right  to  break  the  outer  door;  and 
though  he  has  abandoned  thegeneral  break- 
ing open  the  door,  he  has  nutde  no  admis- 
«oo  «  the  pleadings,  aa  be  might  have 
been  held  to  do,  if  he  had  pleaded  orer  in 
answer  to  the  defendant's  pleading;  but 
here  his  pleading  over  is,  that  the  defen- 
dant has  not  given  any  answer  to  what  the 
iJaintiff  means  to  complain  of,  and  that  he 
has  mistaken  the  nature  of  the  plaintilf 's 
complunt,  and  that  it  ought  to  be  consi- 
dered in  the  same  light  as  if  there  was  a 
nolle  jMvsefw  as  to  the  whole  of  the  tres- 
passes, except  breaking  the  lock,  bolt,  and 
staple  of  the  outer  door.  As  to  that,  we 
think  that  he  may  stand  in  the  same  situa- 
tion aa  if  his  declaration  had  been  orij[i- 
nally  confined  to  the  mere  act  of  breaking 
the  lock,  bdt,  and  staple  of  an  outer  door 
of  the  bonae.  It  appears  to  us,  that  on 
the  all^ations  on  tha  record,  which  are 
not  denied,  the  sheriff  had  a  right  to  break 
open  the  outer  door,  and  to  break  the  lock, 
bolt,  and  staple  affixed  to  it.  The  sheriff 
shews  a  lawful  entry  into  the  house,  and  a 
lawful  seizure  of  Uie  goods ;  and  in  his 
jdea  to  the  first  new  assignment,  he  says, 
that  he  could  not  take  the  goods  out  of 
the  house  without  opening  the  outer  door ; 
Uie  particolar  door,  therefore,  ts.  identified, 
so  Uiat  il  cannot  be  said  there  were  any 
other  doon,  or  tan  odier  mode  of  getting 
the  gooda  out.  Then,  what  was  the  she- 
riff to  dot  The  goo^  could  not  be  kept 
for  ever  in  the  house;  and  neither  the 
plaintiff  nor  anybody  else  was  there,  so 
that  he  could  request  them  to  open  the 
door  ;  and  there  was  nothing  else  to  be 
done  but  to  open  it  himself;  and  he  says 
thai  he  did  no  unnecessary  damage.  And 


then,  as  to  the  complaint  of  breaking  the 
lock,  bolt,  and  stafue,  that  he  could  not 
open  the  outer  door  without  breaking, 
damaging,  and  spoiling  them;  and  astodiat 
also,  he  alleges  the  absence  of  the  plaintiff, 
and  every  other  person  to  whom  he  could 
make  a  request ;  and  therefore  as  to  that 
also,  which  is  now  the  only  cause  of  com- 
plaint, he  appears  to  be  justified  aa  a  mat- 
ter of  necessity,  in  order  to  get  the  goods 
out  to  execute  the  writ.  It  may  be  said 
that  he  locked  the  door  himself,  and  if  so, 
he  could  not  justify  the  breaking  of  the 
lock,  &c.  to  pieces:  if  he  had  done  so,  it 
might  be  further  new  assigned,  or  replied 
in  some  way  or  other ;  but  in  pleading  a 
justification  we  do  not  diink  it  necessary 
to  aver  that  die  trespass  complained  of 
was  not  occasioned  by  his  own  deiault. 
The  case  of  W^tev.  fViit$Mre  was  trespass 
for  breaking  and  entering  plaintiffs  house, 
justification  under  a  fieri  /acia$t  and  that 
after  entry  to  take  the  goods  in  execution, 
the  plaintiff  shut  the  door  upon  the  bailiffs, 
and  imprisoned  them  ;  then  the  defendant 
broke  open  the  doors,  and  broke  the  locks 
to  rescue  the  bailiffs.  The  Court  said,  that 
though  the  sheriff  cannot  break  open  a 
house  to  make  execution  by  a  fieri  jadtu, 
yet  where  the  door  is  open,  and  he  enters 
and  is  disturbed  in  his  execution  by  the 
parties  who  are  within  the  bouse,  he  may' 
break  into  the  house  to  rescue  his  bailiffs, 
and  to  take  execution.  In  that  case,  the 
breaking  into  the  house  was  justiBed,  be- 
cause the  plaintiff  himself  had  occasioned 
the  necessity  of  it ;  but  it  does  not  follow 
that  there  may  not  be  other  occasions  where 
the  outer  door  may  be  broken.  Several 
cases  were  cited  as  to  the  duties  and  powers 
of  sheriffs,  but  they  do  not  so  nearly  ap- 
ply to  ^e  point  raised  on  this  record,  as 
to  make  it  ■  necessary  to  comment  upon 
them.  Some  of  them  seem  to  require  diat 
a  demand  should  be  made  by  the  sheriff 
in  particular  cases ;  but  the  necessity  of  a 
demand  in  the  present  case  is  obviated, 
because  there  was  nobody  on  whom  a  de- 
mand could  be  made.  Upon  the  whole  of 
the  case,  we  are  of  opinion,  that  there 
should  be  judgment  for  the  defendant. 

Judgment  for  the  defituUmt, 
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1838  y 
Februiiy.)  XH.  oueen  r.  CHAHiT. 

Convktim — Comn^ment — Piloi  Act, 

A  commitment  under  section  70  of  the 
Pilot  Act  (6  Geo.  4.  c.  liS.JJbr  continuing 
m  the  charge  or  cot^vct  of  a  vetsel  after  a 
duly  licented  pilot  has  offered  to  take  charge 
thereof,  is  bad,  if  it  omit  to  allege  that  the 
offer  naa  made  to  the  defendant^  or  in  his 
presence  or  hearing,  although  it  describe  ike 
offence  in  the  Umfftage  of  that  section. 

If  such  a  commitment  be  relumed,  on  a 
lerit  of  habeas  corpus,  as  the  cause  of  dc 
taining  the  defendant  in  custody^  the  Court 
wtU  not  hUendthat  there  is  a  good  eetmetiont 
hat  that  the  eamnutment  fouom  the  eonvit^ 
thit,  and  intt  order  the  defadant  to  bt 
eharged. 

Semble — That  if  there  be  a  good  convic- 
tion, the  proper  course  is  for  the  prosecutor 
to  renume  the  same  by  certiorari,  as  the  cer- 
tiorari is  taken  away  from  the  defendant^ 
and  the  Court  cannot  look  at  ike  conviction 
unless  it  be  so  removed. 

[For  the  report  of  the  above  case^  we 
7  Law  J.  tlep.  (ir.s.)  M.C.  p.  66.] 


1838.  1  BARKACtOVOH  AND  OTHSKS  V. 
April  to.  /       JOHHSOK  AND  OTHEltS. 

Evidence — Rqtutation —  Way  —  Dedica- 
tion. 

In  anaction  to  determine  a  public  general 
right  of  way,  a  document  was  produced,  which 
was  signfdby  Ihi^rleen  inhabitaHts  of  the  town' 
ship,  twelve  of  whom  were  dead,  at  a  meeting 
held  to  consider  of  the  resisting  a  clatrA  for 
repairs  made  upon  the  township,  in  which 
document  it  mas  stated,  that  there  was  only 
a^puhlkfoot  and  bridle  road: — HetdfO^ 
mtfnUff,  as  etfidence  of  reputation. 

Although  long  user  of  a  road  affords  evi- 
dence of  a  dedicatmt  to  the  public,  yet,  at 
■suck  dedication  is  not  complete  nillMut  an 
intention  on  the  part  of  the  land-owner  to 
dedicate  it,  the  origin  of  the  user  may  be 
shewn,  to  rebut  the  inference  q/" the  dedication ; 
and  it  may  be  sheivn,  that  there  was  only  a 
licence  proceeding  from  express  agreement 
and  bargain. 


Trespass  for  breakii^  and  entering  the 
plaintiff*  dose. 

Pleas — First,  not  gailty  ;  —  lecond, 
right  of  way. 

On  the  trial,  before  I^tteson,  J.,  at  thd 
last  York  Assizest  the  defendants  clainied 
a  carriage  way  over  the  locus  in  quo,  which 
fras  called  Oreen  Gate  Lane.  A  ns^r,  by 
the  public,  with  carts,  fbr  thirty  years  wad 
proved,  but  the  plaintiffs  ptat  in  a  document 
signed  in  1795,  by  tliirteen  hihabitants  of 
the  township,  twelve  of  whom  were  dead. 
The  snrVivor  stated,  that  it  was  signed  at 
k  meeting  of  the  township,  CAllcd  to  resist 
a  claim  made  tipon  them  to  repair  tfca  rdad« 
It  stated,  that  the  lane  wM  privkt*  prO' 
perty*  and  only  >n|^ect  to  a  pul^  fbbt 
and  bridle  way.  Thti  eridertee  was  ob' 
jected  to,  bat  rec«ived.  The  plinnti A  then 
proved,  that  in  1 814  the  trustee  of  ^ 
then  owner  of  their  estate  made  k  verbAl 
agreement  with  a  colliery  company,  called 
the  Thomcliffe  Cnlliery  Corapftny,  and  the 
surveyor  of  the  roads,  to  allow  them  thd 
ttse  of  the  rofad,  tlie  company  to  pay  dtfj 
a  year,  and  to  supply  cindets  for  the  re*' 
pair  of  the  Iroad,  which  the  inhhbitante  of 
the  towDship  were  to  ieteh  and  spt««dw 
This  money  was  paid  by  the  company  until 
1832,  and  the  township  found  dndert  also 
during  a  part  of  the  lime.  Sfaice  the«)  nd 
one  tttwd  who  did  not  lay  cinders  tti  the 
toad.  Upon  this  evidence4  the  learned 
Judg6  told  the  jury,  ,though  the  us«r  by 
the  public  was  evidence  of  a  dedication  by 
the  owner  of  the  ioil,  yet  that,  unless  they 
thought  that  he  intended  in  1814  actually 
to  dedicate  it  to  the  public,  the  bargain 
being  broken,  he  was  at  liberty  td  resume 
it.  The  jury  found  n  vetdict  for  the  pMn* 
tifk. 

Atcherley,  Serj.,  nDw  moved  fdt  a  ACW 
trial.-^First,  the  document  wu  inaJmlih* 
sible.  It  professed  to  be  the  deckratiotts  of 
ptersons  respecting  a  nuketer  in  whi<A  they 
were  inMrested,  nnd  at  a  time  when  they 
were  seeking  to  relieve  themselves  from  a 
liability.  As  the  township  Was  bound  to 
repair  its  own  roads,  it  was  for  the  advan- 
tage of  the  inhabitants  to  n^ative  the 
existence  of  any  road  within  it.  Secondly, 
the  learned  Judge  misdirected  the  jury. 
Every  land-owner  must  be  bound  to  know 
the  probable  consequences  of  his  own  act; 
and  if  he  allows  the  public  to  use  his  land 
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U  a  itMuli  he  intbf  be  takm  to  have  dedU 
cMed  it  to  the  pnblie.  Hen,  be  must  have 
intended  that  m  the  public  should  nw  thit 
way.  The  public  are  not  to  be  affected  by 
a  private  agreement  between  the  land- 
owner and  some  individual  not  commnoi- 
cated  to  the  public.  There  cannot  be  a 
qualified  or  conditional  dedieaticm— TAa 
Trn$lee»  of  the  Britisk  Miuemn  v.  Fifmi» 
{ly,  and  The  King  v.  lloyd  (S). 

Lord  DbnhaIt,  CJ. — There  ia  no  ground 
Ibr  a  rule  on  either  point.  The  doounieht 
wai  properhr  admitted,  on  the  ^nnd  of 
repaution,  for,  although  alight,  it  was  still 
«indeneeofrepiitatiMi.  Suppoaeeachofihe 
parties  had  been  proved  to  havft  said,  "  I 
have  been  called  upon  to  do  these  repairs ; 
but  I  will  not  do  them,  because  it  is  not  a 
public  road/'  that  would  have  been  evidence 
f^reptttation,  though  open  to  remark.  On 
the  second  point,  the  user  might  have  been 
evidenoe  of  a  dedication,  eonaidering  that 
it  ori^ated  with  the  owner  of  the  land. 
But,  It  appears  that  the  dedication  was 
conditional,  and  veiy  natural.  Tliere  was 
m  agreement  thiit  the  land  might  be  used, 
promad  that  oettain  repairs  were  done  br 
oae  party,  and  the  fest  by  others,  which 
WH  a  convenience  to  all  parties.  Then 
caoes  the  question,  whether  there  can  be 
a  eooditional  dedication.  But  when  the 
^receaent  is  referred  to,  though  there  is  a 
licence,  there  is  not  a  dedication.  Where 
there  is  a  dedication  to  the  publie,  there 
must  be  an  intention  to  give  the  sabjeot- 
autter  entirely  to  the  public.  The  merely 
acting  in  such  a  way,  as  that  persons 
ignoradt  of  the  real  oircumttances  of  the 
easa  may  believe  there  is  a  dedication,  is 
not  enough.  Here,  there  is  no  account 
of  die  road  between  178<  and  1814,  shice 
wfaidi  year  there  was  a  penmssive  user 
of  it  as  a  road,  which  was  put  an  end  to 
in  188S.  How,  thongh  there  may  be  a 
permission  to  go  alon^  it,  inferred  from 
the  fiut  of  the  road  bemg  kept  open,  still 
dttt  Attt  alone  will  not  constitute  a  dedi- 
eatioiK  I'he  intention  of  the  party  is  an 
essential  part.  The  case  of  fVoed  v.  Veal 
(8)  is  explained  by  the  fact,  that  the  pos- 
aeMioa  of  the  soil  had  not  come  to  the 

(1)  5  Cir.  &  P>y.  Ml. 
(f )  I  Coire.  <60. 
(3)  5  B.  &  AU.  454. 


freeholder.  There,  though  the  evidenoe 
was  very  stnmg,  to  shew,  that  fVom  the 
nature  of  the  puee  and  mode  of  the  enjoy- 
ment, the  owner  could  not  have  been  igao> 
rant,  and  Lord  Tenterden  did  not  dispute 
the  authority  of  The  King  v.  Barr  (4),  that 
the  permission  by  the  revernoner  of  the 
tiser  of  the  wa^  by  the  public,  is  strong 
evidence  of  dedication  by  him,  the  right  of 
way  was  not  established.  There  is  notfali^ 
here  which  prevents  us  from  saying,  that 
the  permissive  enjoyment  fay  the  poblio,  is 
eoniristebt  with  the  right  of  the  owner  W 
rtsnme  the  land. 

LimibAta,  J. — It  was  slight  evidme* 
of  reputation.  Generally  a  witness  states, 
that  a  person  now  dead  has  declared,  eidier 
that  tliere  was,  or  that  there  was  not,  a  pub- 
licroad.  Here,certalnoftheinhabitant8did 
make  a  declaration.  True,  they  had  met  for 
the  purpose  of  resisting  the  repairs,  and  their 
ojHnion  was  delivered  on  that  occasion :  it 
is  still  a  declaration  made  by  them,  and 
comes  to  the  same  effect  as  though  they 
had  expressly  declared,  that  it  was  not  a 
public  highway*  Then,  as  to  the  dedica- 
tion. Though  the  ihct  of  user  is  evidence 
of  a  d«dicatfon,  there  must  be  an  intentioa 
on  the  part  of  the  land-owner  to  dedicate. 
It  Would  be  very  inconvenient  to  hold 
otherwise.  The  jury  must  say,  under  all 
the  dvonmstances  of  the  case,  whether  there 
has  been  a  dedication.  The  mere  use  of 
words  by  the  land-owner,  unaccompanied 
«rith  any  act,  may  not  be  enough  to  nega- 
tive the  fact  of  dedication.  The  intention 
of  the  party  is,  however,  a  very  proper 
subject  for  consideration. 

Pattesor,  J. — With  respect  to  the  ad- 
mission of  tlie  document,  I  certainly  had 
some  difficulty  t  still  I  thought  it  waa  ad- 
missible as  evidence  of  reputation.  On 
the  other  point,  I  think,  the  very  expres- 
sion "  dedication,"  implies  an  intention  by 
the  hnd-owner.  Hta  land  cannot  be  con- 
verted into  a  road  without  his  consent, 
and  here  it  is  dear  the  consent  was  obtain- 
ed upon  terms.  What  was  the  payment 
of  the  5s.  a  year  for  ?  The  real  nature  of 
the  transaction  was  this : — ^The  colliery 
company  wanted  the  use  of  the  road,  and 
the  land-owner  had  no  ol^ection,  provided 
they  would  keep  his  road  in  repair,  and 

(4)  4  Ctmpb.  16. 
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tbe  inhabitants  of  tlie  township  were  allow- 
«d  to  do  the  same  on  the  like  tenns,  for 
vrldek  he  required  die  payment  of  the  5s. 
a  year. 

CoLBUiK3E«J.»This  document  was  pro- 
perly renived.  The  queition  in  this  cause 
related  to  a  sutgect  on  which  reputation  is 
receivable  in  evidence.  It  is  objected,  that 
the  parties  were  interested  in  die  matter. 
But  the  case  of  NicholU  v.  Parker  (5),  is 
an  authority  to  establish,  that  interest 
is  no  objection  in  such  a  case.  As  to 
the  matter  being  in  litigation,  there  is 
nothing  to  shew  that  there  was  any  dis- 
pute at  the  time,  as  to  whether  this  was  a 
highway  or  not.  It  does  not  appear  that 
there  was  any  threat  of  an  indictment,  but 
merely  that  these  persons  met  t<^ther  to 
consider  whether  they  would  repair  the  road 
or.not.  With  regard  to.  the  ruling  of  the 
learned  Judge,  it  must  be  taken  with  all 
the  circumstances  of  the  case.  If  the  owner 
of  the  land  stand  by  and  allow  the  public  to 
usearoad  overit,  anyjury  will  presume  from 
his  acquiescence  that  he  intended  todedicate 
it  to  the  public.  But  the  facts  which  shew 
how  the  user  commenced,  cannot  be .  ex- 
cluded. The  agreement  entered  into  proves 
the  intention  of  the  party  at  the  time,  and 
when  it  is  found  that  money  is  to  be  paid, 
and  cinders  to  be  placed  on  the  road,  it  is 
shewn,  that  there  was  no  dedication,  provi- 
sional or  absolute,  but  only  an  agreement 
for  the  use  of  the  road  so  Iqng  as  the  com- 
pany and  the  township  should  pay  the 
money,  and  do  the  repairs.  Suppose  only 
two  or  three  days  had  passed,  and  the  com-, 
pany  had  refused  to  place  the  cinders,  what 
could  have  prevented  the  land-pwner  from 
putting  up  his  gate  again  ? 

Rule  refuted* 


1838       C'^'  aUHK  0*  TOU,  CKSRK, 
MaV  7      i  ANOTHKR,  JDSTJCBS  OF 

'    *  THB  COUNTY  OF  KENT. 

Order  of  Maintenance— ParetU  and  Child. 

An  order  of  maiiUmaiiue  redted  that,  upon 
appHcation  of  the  churchwardent  and  over- 
seers of  the  parish  of  J/,  in  the  county  ofK, 
to  kao€  on  order  made  uptm  one  2\  6,  ^ 

<5)  l4.Esst,59l,B. 


the  parish  of  M,  in  tke  county  of  Kt  for 
maintenance  of  his father;  the  said  T.  O.  had 
been  tummoned  and  had  appeared;  and  it 
slaledt  that  the  Justices .  honing  heard  the 
parties,  w^fiuficataf  at  to  the  mabiUty  of  tke 
father,  and  the  competency  of  the  said  T.  O, 
and  ordered  tke  saut,  T.  Q.  to  pay  a  werJchf 
sum : — Held,  by  Patteson,  J.  and  Coleridge, 
J.,  that  the  order  nas  good,  that  tke  words, 
"of  the  parish  of  M,"  implied  that  the  party 
nas  duelling  therein,  and  that  the  Justices 
adopted  that  description  in  thdr  order,  so 
as  to  be  understood  eu  having  adjudi^fted 
thereon — (Littledale,  J.  dubitante). 

[For  the  report  of  the  above  case,  see 
7  l4w  J.  Rep.  (n.s.)  M.C.  p.  74.] 


1638        rWKIGHT  0.  0.  C.  CODDARD,  O. 
MaV  10     i  OODOAaOTBaTOOMOEKtAMO 

^      '  D.  OODDARO  THE  ELDBR. 

•  Covenant— Pleading — Defects  cured  by 
Verdict. 

In  a  lease  for  seven  years,  delemunable  on 
a  six  months'  notice  in  writing,  there  was  a 
covenant  to  keep  in  reptur,  and  to  deliver  ap 
m  good  repair,  at  the  determination  of  the 
term,  and  also  to  repair  on  a  notice  in  mrit- 
ing,  alltke  premises,  juetures,  ^v.,  teasomsble 
use  and  wear  thereof  esxepUd.  A  det^Uuru' 
tion  atleged,  tkat  tke  term  nm  put  an  end  to 
byanx  months'  noUee,  and  tkat  the  lessor 
gave  notice  of  the  .want  qf  rq>air.  The 
breaches  alleged  were  thai  the  lessees  Md 
not  repair  the  premises  and  fixtures  after 
the  notice;  that  they  did  not  keep  thmt  in 
repair,  and  thai  they  tUd  not  deliver  tkem 
up  in  good  repair  at  the  detemunation  of 
<Ae  term.  Plea,  generally,  payment  of  da- 
mages into  court.  After  verS^  for  the  piatH' 
tiff, — ffeld,that  though  the declarationmigkt, 
perhaps,  have  been  specitUly  demurred  to, 
because  in  the  breach,  it  did  not  properly 
distinguish  between  the  expiration  of  the  term 
and  the  ddermination  by  notice,  and  betaute 
the  exception  of  the  reasonable  use  and  wear 
was  not  attended  to,  yet  these  defect*  were 
cured  by  the  verdict. — Held,  also,  tkat  tke 
omisaon  to  state  tkat  tke  no^e  to  .repair 
was  given  in  writing,  wkich  would  also  have 
been  fatal  t^wa  demurrer,  was  cured  by  tke 
plea. 


Digitized  by 


Google 


EASTER  term,  18S8. 


17S 


Covenant  on  an  indenture  of  dertise, 
flated  September  35,  1684,  whereby  the 
plaintiff  demised  to  C.  C.  Goddard  and  U. 
Goddard  the  younger,  a  brewery,  with  the 
appurtenances,  for  the  term  of  seven  years, 
and  the  defendants  covenanted  that  C.  C. 
Goddard  and  U.  Goddard  the  younger 
would  at  all  times  during  the  continuance 
of  the  term  well  and  efficiently  and  sub- 
stantially repair,  8rc.  the  demised  premises, 
and  keep  them  with  all  walls,  &c.,  and  all 
the  coppers,  implementSt  brewing  plant, 
nttnsils,  and  fixtures,  in  a  scfaedule  men- 
ti(«ed,  in  a  good  and  substantial  state  of 
repair,  condition,  and  preservation,  in  all 
thii^,  reasonable  use  and  wear  thereof 
only  excepted,  and  would  deliver  up  at' the 
determination  of  the  demise  the  same  in  a 
good,  substantial,  and  tenantable  repair 
and  Condition  in  all  respects,  reasonable 
use  and  wear  thereof  only  excepted ;  that 
the  plaintiff  might  enter  to  inspect  the  state 
of  the  premises,  and  in  case  of  defects,  the 
said  C.  C.  Goddard  and  U.  Goddard  the 
younger  should,  within  one  month  aAer 
notice  m  igritmg,  given  to  them  or  left  on 
the  pretnitea,  cause  the  repairs  to  be  done, 
■nd  the  coppers  to  be  reinstated  and  re- 
traced. It  was  also  covenanted,  that  if  the 
said  C.  C.  Goddard  and  the  said  U.  God- 
da>4  the  younger  should,  at  the  expiration 
of  the  first  three  years  of  the  term,  be  de- 
airons  of  putting  an  end  to  it,  and  should 
give  to  the  plaintiff  six  calendar  months* 
previous  notice  in  writing  of  such  desire, 
the  lease  should  cease.  The  declaration, 
which  set  oiit  these  covenants,  averred, 
that  the  lease  continued  until,  &c.,  when 
the  demise  was  ended  and  determined,  ac- 
cordii^  to  the  tenor  and  eflfect  of  the  in- 
denture, the  said  C.  C.  Goddard  and  U. 
Goddard  the  younger  having,  in  pursuance 
of  tbe  provision  in  the  said  indenture,  given 
six  calendar  months*  notice  of  their  desire 
to  put  an  end  to  the  said  demise.  It  waa 
then  alleged,  that  the  plaintiff  gave  notice 
of  the  defects,  yet  that  the  said  C.  C.  God- 
dard and  the  said  U.  Goddard  the  younger 
would  not,  within  one  calendar  month  after 
such  notice,  or  during  the  continuance  of 
the  demist,  repair  the  premises,  &c.,  nor 
keep  the  same,  •nor  the  said  coppers,  &c., 
in  a  good  and  aubstandal  state  of  repair, 
nor  wave  the  premises  in  a  good,  substan- 
tial, and  tenantable  repair  and  condition. 


at  the  determination  of  the  said  term,  ac- 
cording to  the  form  and  effect  of  the  said 
indenture  ;  but,  on  the  contrary  thereof, 
suffered  the  premises,  and  also  the  coppers, 
&c.  to  be  out  of  repair;  and  the  said  de- 
fendants C.  C.  Goddard  and  U.  Goddard 
the  younger,  at  the  determination  of  the 
teria,  left  the  same  premises  in  such  bad 
repair,  order,  and  condition  as  aforesaid, 
contrary  to  the  form  and  effect  of  the  aaid 
said  indenture. 

Ptem — Payment  of  1^2.  into  court,  in 
respect  of  the  causes  of  action  in  the  de- 
claration mentioned,  and  no  damages  ultra. 
Issue  thereon. 

At  the  trial,  before  Parke,  B.,  at  the  last 
Norfolk  Assizes,  the  plaintiff  recovered  a 
verdict,  with  iSL  damages.  On  a  former 
day  in  this  term, — 

Byle*  moved  to  arrest  the  judgment. — 
There  are  three  covenants,  on  each  of 
which  breaches  are  assigned.  The  breach 
is  properly  assigned  on  die  first ;  it  may 
be  doubtnd  whether  it  is  properly  assign- 
ed on  the  second,  because  the  dedaration 
takes  no  notice  of  the  exception  as  to  rea- 
sonable use  and  wear ;  but  on  the  third,* 
it  is  badly  assigned,  that  ia,  on  the  covenant 
to  repair  after  notice  in  writing.  For, 
although  it  is  averred  that  notice  was 
given,  it  is  not  alleged  to  have  been  given 
in  writing.  No  issue  is  joined  on  that 
breach,  and  there  is  a  verdict  of  damages 
generally.  Again,  according  to  the  cove- 
nant set  oat,  the  term  was  to  be  put  an 
end  to  by  a  notice  in  writing;  and  though 
it  is  alleged  that  it  was  determined  by  no- 
tice, it  is  not  averred  that  the  notice  was 
in  writing.  It  is  true,  that  there  is  a  plea 
of  payment  of  mon^-into  court,  hut  that 
can  only  adroit  that  so  much  is  due  in  re- 
spect of  some  of  the  breaches,  which  must 
he  applied  to  those  which  are  well  assigned. 

Cur.  adv*  cuff. 

Andndw  thejudgmentof  the  Court  waa 
delivered  by— 

Lord  Denhah,  C.J. — This  was  an  ac- 
tion of  COTenant,  for  not  keeping  premiaes 
in  repair.  The  defendants  paid  money 
into  court  on  the  breach,  and  the  plain- 
tiff said,  that  he  had  sustained  further 
damage  beyond  the  sum  paid  into  court, 
and  a  verdict  waa  given  for  tbe  plain- 
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tiff  for  1  Si  A  motion  was  sulwequently 
made  to  arreM  the  judgment,  or  for  a  new 
trial,  CM*  Sat  the  redaction  of  the  damages. 
The  ground  for  the  motion  to  arrest  the 
judgment  was  the  alleged  insufficiency  of 
the  dechration,  which  stated  general  da- 
mages sustained  by  the  plaintiff,  and  a 
geaeral  covenant  to  keep  in  repair  for  the 
term  of  seven  years,  reasonable  use  and 
wear  and  tear  excepted.  The  lease  con- 
tained a  stipulation  for  entry  on  the  pre- 
mises, for  the  parpose  of  seeing  what  re* 
pairs  were  necessary ;  and  provided,  that 
the  plamtifi*  might  give  notice  of  sudi  re- 
pairs as  were  necessary,  and  that  the  de- 
fondants  within  erne  month  afterwards 
should  make  such  repaira.  The  declaro- 
tion  slatedt  that  the  defendants  entered  and 
occupied  the  premises  for  three  years,  when 
the  demise  waa  ended  accor^ng  to  the 
effect  of  the  indenture  by  a  notice ; — that 
the  plaiBljff  gave  notice  to  the  teuauts  of  th« 
want  of  repairs;  but  the  defendants  did  not 
repair  or  amend  the  premises,  nor  leave 
them  in  good  repair  at  the  end  of  the  term. 
One  jof  the  ol^ctioiu  raised  to  the  deda- 
■rmtian  was,  that  the  covenant  for  the  leav- 
ing the  premises  in  repair,  did  not  apply 
whtn  the  lease  was  put  an  end  to  before 
tba  end  of  the  seveB  yean.  But  by  refer* 
Mice  to  the  lease  it  spears,  that  ifter  Uie 
coTCDspt,  whb  relation  to  leaving  the  pre- 
mises in  mwir  at  the  and  <^  seven  years, 
there  are  these  words  inserted:  "or  other 
sooner  dcternunatiw  of  the  said  term." 
We  are  of  opinion,  therefore,  that  that  ob- 
jection fails.  Another  objectiim  was,  that 
this  is  mixed  up  with  the  general  damages 
for  the  breaiA  of  the  covenant.  We  think, 
that  that  objection  might  be  correct,  and 
that  it  might  be  taken  advantage  of  by 
^fhscial  demurrer ;  but  that  it  not  having 
been  specially  demurred  to,  it  cannot  now 
be  taken  advantage  of,  after  the  verdict  has 
been  given.  But  there  was  another  olijee- 
tion  to  the  dedaratiim,  that  the  exceptimi  as 
f  to  what  is  to  be  repaired  is  embodied  in  the 

covenant;  and  the  declaration  does  not  state 
that  £xceptioii.  7'lnt  might  be  had  o*  a 
special  demurrer;  but  we  think  the  objec- 
tion would  be  ciu*ed  af^r  the  verdict.  In 
an  Anonymout  case  in  Sir  Thomas  Jones's 
Jleports,  p.  125,  there  was  an  action  "on  a 
covenant  for  repairing  all  the  pales  of  a 
garden,  except  those  on  the  west  side. 


The  breach  assigned  was  for  not  repairing 
the  pales  can<ni  fermam  eonvmtiomit  but 
it  did  not  shew  that  the  defect  ma  in  the 
palesnotexcepted.  Averdictpassedfortht 
plaintiff.  A  motion  was  subsequently  made 
tn  arrest  of  judgment,  on  the  ground,  that 
the  breach  was  not  sufQciently  assigned,  for 
the  defect  might  be  in  the  pales  excepted— 
ted  non  alloc^ur,  for  it  shall  be  intended 
after  verdict,  which  hath  given  damages 
to  the  plaintiff,  that  the  defect  was  in  the 
pales  to  be  repaired  by  the  covenant,  and 
the  rather  for  that  the  issue  was  on  the  rer 
pair  accnrding  to  the  covenant,  which  does 
not  extend  to  the  pales  excepted.  But  it 
was  agreed,  that  if  the  defendant  had  de* 
mnrrM,  jw^^nt  oiight  to  have  been  ^v«B 
for  him"  Another  objection  was,  that  the 
declaration  does  not  state,  that  the  tertq 
was  determined  when  these  repaira  ought 
to  have  been  made.  We  think,  that  the 
same  answer  may  be  given  to  that  objec- 
tion. Another  objection  was,  that  it  is  not 
stated  that  notice  to  repair  was  dnly  given. 
That  would  also  be  bad  upon  demurrer  f 
but  the  defendants  having  pleaded  payment 
into  court  of  a  certain  sum  of  money,  and 
alleged  that  the  plaintiff  was  not  entitled 
to  more  damages  than  the  sum  paid  into 
court,  a«d  the  {daintiff  having  replied,  AiU 
he  was  entitled  to  grea^r  damages  than 
the  said  sum,  a^d  issue  being  taken  oa  tlwt 
fact,  we  do  not  think  the  defendants  caii 
now  raise  this  o^ection,  of  the  want  of  no- 
tice to  repair.  On  the  whole,  tberefore* 
we  think,  that  the  declaration  is  sufiiciail^ 
that  there  are  no  grounds  for  vrestiqg  the 
judgment,  apd  that  the  rule  m«st  ie  n* 
fused. 


1&38.  I  TBB  auBKV  e.  THt  xwmM 
May.   /  or  judolbssx. 

Mmdamus — Quashmg — NtOtce  of  Mo^ 
tim, 

hi$tu4  worn  necesMTf  to  giae  notice  ^  « 
Biotien  to  fnosA  a  wrif  of  mamUmiu, 

[For  the  report  of  the  above  caae,  see 
7  Law  J.  Rep.  (h.s.)  MX.  p.  6fi.] 
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1888.    \  DOB  dan.  >.  a.  oadooav  v. 
Jan.  31.  /  EWABT.* 

Demtet  Constrta^on  oj — ^ecoaery  — 
TnulK$ — Legal  Ettate* 

A  UmUUot  devited  hU  freehold  lands  to 
trustees  tn  fee,  charged  mth  an  annuity, 
pmjfoble  to  J.  H.  D,  out  of  his  estate,  and 
imk  so  MNcA  ^  his  debts  and  legacies  as  his 
peraoKol  eOMe  mould  not  extmd  to,  upon 
trust  to pajf  the  rents  to  Ms  mdom,  ( mhodied 
hefore  kun,)  and  afier  her  death  toapfdytlu 
remts  to  his  dat^Mer  IsaheUa,  untU  die 
shonUattmi  twenty 'five;  and  from  and  after 
her  attaining  that  age,  then  to  his  daughter 
Isabella  m  fee;  "  kit  m  case  it  shoiUd 
happen  that  my  said  daughter  depart  this 
Ufe  without  leaving  issue  lawfully  begotten," 
then  he  devised  the  same  to  W.  H.  and  J.  D,  H. 
n  fee.  He  also  gave  the  trustees  pojver  to  sell 
any  part  of  thepremisesjor  payment  qf  debts. 
They  did  sell  a  portion  for  payment  of 
his  debts.  His  dauglUer  Isabella,  before  she 
aUmned  the  age  of  twenty-fve,  died  without 
letnvsg  issue,  hotting  previously  steered  a 
reeoveru  to  bar  the  entail. 

Held,  firsts  that  Isabella  took  an  estate 
tiul  m  the  premses;  secondly ^  that  it  vested 
immediately  t^xm  the  death  of  the  devisor  ; 
thirdly,  thai  the  trustees,  however,  took  the 
legalestate,  and  her  recovery  only  i^Mrated  to 
bar  the  eqvatable  reminders  dependent  Hpm 
her  equitable  estate. 

Ejectment  for  lands  in  Cumberland,  in 
which  the  parties,  after  issue  joined,  stated, 
for  the  ojpinun  of  the  Court,  the  following 

CASE. 

Richard  Hodgson,  late  of  Moorhouse 
Hall,  in  the  county  of  Cumberland,  by  his 
win,  dated  the  18th  day  of  January  18S8, 
dev^ed  unto  Jane  DaUton  Hodgson  and 
her  assigns,  for  life,  an  annuity  and  rent- 
durge  of  200^,  to  be  issuing  and  payable 
out  of  all  such  real  estate,  except  his  estate 
at  Fauld,  as  he  might  be  possessed  of  at 
tbe  time  of  his  death,  to  be  paid  by  his 
trustees  therein  named  by  half-yearly 
paymenta;  and  he  devised  to  his  sister, 
Jane  Hodgson,  the  dwellinp-house,  out- 
offiees,  and  garden,  then  lA  her  occu- 
pation, situate  at  Fauld,  for  life,  for  her 
own  residence  <»)ly;  and  fae  deviaed  unto 

•  TUs  eass  wu  dstsnuDsd  in  Hibuy  tsmu 
Nnr8BBUs,VIL— Q.B. 


John  Fortter,  and  to  the  lessor  of  the 

Slaintiff,  William  Hodgson  Cadogan,  and 
oshua  Anderson,  and  the  survivors  and 
suryivor  of  them,  and  the  heirs  of  such 
sarvivor,  all  his  messuages,  lands,  and  tene- 
ments situate  at,  &c.,  subject  nevertheless 
to  the  life  estate  of  his  said  sister,  Jane 
Hodgson,  in  his  estate  at  Fauld,  and 
charged  with  the  payment  of  the  said  an- 
nuity and  rent-charge,  and  also  with  so 
much  of  his  debts,  legacies,  funeral  ex- 
penses, and  costs  of  proving  his  will,  aa  the 
residue  of  his  personal  estate  and  e^cts 
would  not  extnid  unto,  upon  trust  to  re- 
ceive the  rents,  issues,  and  profits  thereof, 
and  to  pay  and  apply  the  same  from  time 
to  time  to  the  use  of  bis  wife  Mary,  during 
her  life,  in  case  she  should  so  long  conti- 
nue his  widow ;  and,  after  her  decease,  or 
marrying  again,  which  should  first  happen, 
*'  upon  trust  to  apply  the  said  rents,  issues, 
and  profits,  towards  the  maintenance  and 
support  of  my  said  daughter  Isabella,  unUl 
she  shall  attain  the  age  of  twenty-five 
years,  and  from  and  after  her  attuning  that 
age,  then,  upon  trust,  as  to  my  real  estate, 
subject  and  charged  as  aforesaid,  for  my 
said  daughter  Isabella,  her  heirs  and  as- 
signs for  ever ;  and  I  give  and  devise  the 
same  to  her  accordingly;  but,  in  case  it 
should  happen  that  my  said  daughter  Isa- 
bella depart  this  life,  without  leaving  issue 
lawfully  begotten,  then  I  give  and  devise 
the  said  messuages,  lands,  tenements,  and 
real  estate  unto  the  said  Major  W.  Hodgson, 
and  the  said  Jane  Dalston  Hodgson,  their 
heirs  and  assigns  for  ever  as  tenants  in 
common."  And  it  was  provided,  that  if 
J.  D.  Hodgson  should,  by  virtue  of  the 
limitatioos,  become  entitled  to  any  part  of 
tbe  testator's  real  estates,  die  annuity  of 
ftOOl.  should  cease :  and  the  testator  or- 
dained, that  his  trustees  for  the  perform- 
ance of  his  said  will,  and  in  order  to  raise 
money  for  the  pa3rment  of  his  debts,  &c., 
should  and  might,  with  all  convenient 
speed  after  his  decease,  in  case  the 
residue  of  his  personal  estates  should  be 
insufficient  for  Uiat  purpose,  sell  any  part 
of  his  said  freehold  messuages,  lands, 
and  tenements ;  and  he  gave  to  hia  trus- 
tees, and  the  survivors  or  surrivor  of 
them,  and  the  heirs  of  such  survivor,  full 
power  to  convey  and  assure  tbe  same  jire- 
mises,  or  any  part  thereof,  and  committed 
SA 
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nunagement  of  the  estates  and  fortune 
of  his  daughter  to  his  trustees  and  execu- 
tors, until  she  should  attain  the  age  of 
twenty-tive  years,  and  he  appointed  the 
trustees  executors  of  his  will. 

He  died  May  21,  1830,  leaving  his 
daughter  Isabella  his  heiress-at-law,  liis 
wife  having  died  in  his  lifetime.  The  per- 
sonal estate  not  being  sufficient  for  the  pay- 
ment of  his  debts,  the  trustees  sold  part  of 
the  estate  devised  to  them,  and  including 
the  premises  devised  to  J.  Hodgson  for 
life.  In  1832,  the  devisor's  daughter,  Isa- 
bella, having  attMoed  the  nge  of  twenty- 
one,  without  the  concurrence  of  her  trus- 
tees, suflfered  a  recovery  of  the  estate  de- 
vised to  her,  and  by  lease  and  release, 
dated  the  9th  and  10th  of  August  1839.  she 
conveyed  the  same  to  trustees  in  a  settle- 
ment upon  her  marriage  with  the  defendant. 
By  an  indenture,  dated  the  9th  of  Novem- 
ber 1833, executed  by  the  defendant  and  his 
then  wife  Isabella,  it  was  agreed,  that  a  6ne 
should  be  levied  of  the  said  estate,  which 
should  enure  for  the  confirmation  of  the 
settlement,  and  to  such  uses  as  she  should 
by  her  will  limit,  direct,  and  appoint,  and 
in  default  of  such  appointment,  to  the  use  of 
berself  and  her  heirs.  A  fine  was  levied 
accordingly,  and  on  the  7th  of  January 
18S4,  she  made  her  will  and  devised  the 
estate  to  her  husband  in  fee.  She  died  in 
January  1834,  under  the  age  of  twenty- 
five,  without  leaving  any  issue  of  her  body. 

*  It  was  contended,  on  the  part  of  the 
defendant,  either  that  the  trustees  took  the 
legal  estate  in  fee  simple  absolutely,  and 
that  the  gift  over  to  the  lessor  of  the  plain- 
tiff, and  the  said  Jane  Dalston  Hodgson,  in 
case  of  the  death  without  leaving  issue  of 
the  testator's  daughter  Isabella,  the  late 
wife  of  the  defendant,  is  to  he  construed  as 
meaning  on  an  indefinite  iailure  of  issue, 
and,  consequently,  that  she  was  equitable 
tenant  in  uil,  or  that  (the  testator's  wife 
having  died  in  his  lifetime)  the  trustees 
took  an  estate  only  for  so  many  years  as 
the  testator's  daughter  Isabella  should  be 
under  twenty-five  years,  which  was  a  chat- 
tel interest,  and  that  the  devise  to  her 
t^rated  as  an  immediate  devise  to  her  of 
the  l^al  estate  of  freehold  for  an  estate 
tail ;  or,  if  the  trustees  took  an  estate  of 
freehold,  until  Isabella  attained  the  age  of 
•  This  wu  aUled  in  the  ease. 


twenty-five  yemi  the  defect  occssianedby 

dieir  not  concurring  in  making  a  tenant  to 
thepraacipe  for  suffering  the  recovery  suf- 
fered by  her  previously  to  her  marriage, 
was  cured  by  the  act,  3  &  4  Will.  4.  c.  74. 
s.  1 1 ,  which  provides,  that  no  common  re- 
covery already  suffered  should  be  invalid 
in  consequence  of  any  person  on  whom  an 
estate  at  law  was  outstanding,  having 
omitted  to  make  the  tenant  to  the  writ  of 
entry,  or  other  writ  for  sufiering  such  reco- 
very, provided  the  person  who  waa  the 
owner  of,  or  had  power  to  dispose  of  an 
estate  in  poasession,  not  being  less  than  an 
estate  for  a  life  or  lives,  in  the  whole  of  the 
rents  and  profits  of  the  lands  in  which  such 
estate-at-law  was  outstanding,  or  the  ulti- 
mate surplus  of  such  rents  and  profiu  after 
payment  of  any  charges  thereout,  whether 
any  surplus,  after  payment  of  such  charges 
should  actually  remain  or  not,  should,  within 
the  time  limited  for  making  the  tenant  to 
the  writ  for  suffering  such  recovery,  have 
conveyed  or  disposed  of  such  estate  in  pos- 
session to  the  tenant  to  such  writ :"  and  that 
consequently  the  said  defendant's  late  wife, 
by  the  said  recovery,  acquired  either  the 
legal  or  equitable  fee  simple,  and  that  hav- 
ing died  withoutissue,  the  defendant,  under 
and  by  virtue  of  the  fine  levied  by  him  and 
his  late  vrife,  and  the  declaration  of  the 
uses  thereof,  and  of  her  will,  has  acquired 
such  fee  simple  in  the  hereditaments,  the 
subject  of  the  present  action. 

It  was  contended,  on  the  part  of  the 
lessor  of  the  plaintiff,  either  that  the  trus- 
tees under  the  will  of  the  testator,  Richard 
Hodgson,  took  an  estate  of  freehold  in  the 
devised  hereditaments,  until  the  testator's 
daughter  Isabella  attained  the  age  of 
twenty-five  years,  with  power  oiUy  to  sell 
for  the  payment  of  debts  and  legacies,  and 
that,  consequently,  the  recovery  suffered  by 
her  was  inefiiwtnal  to  bar  her  estate-  tail 
(if  any)  by  reason  that  the  trustees  did  not 
join  in  making  a  tenant  to  the  praecipe  in 
the  recovery  suffered  by  her,  in  which  case 
the  limitstion  over  to  the  lessor  of  the 
plaintiff  and  Jane  Dalston  Hodgson,  upon 
the  death  of  the  testator's  daughter  Isa- 
bella, the  late  wife  of  the  defendant, 
has  taken  effect;  or  else,  that  the  defen- 
dant's late  wife  Isabella  took  an  estate  in 
fee  simple  in  the  devised  hereditaments, 
subject  to  an  eitecutory  devise  over  to  the 
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leuor  of  the  plaintiff  and  Jane  Dalston 
Hodgson,  in  the  event  of  the  said  Isabella 
dying  without  issue,  under  the  age  of 
twenty-five  years,  or  without  leaving  issue 
at  the  time  of  her  death,  althougn  such 
death  might  take  place  after  that  age ;  and, 
conaequently,  that  the  recovery  suffered 
by  her  was  ineff*ectual  to  bar  or  destroy 
the  remainder  or  estate  by  the  testator's 
will  limited  to  the  lessor  of  the  plaintiff 
and  Jane  Dalston  Hodgson,  as  tenants 
in  common  in  fee  simple. 

Tbe  case  was  argued  in  Easter  term 
last,  by— 

Sir  W.  W.  FoUetl,  for  the  pUintiff.— The 
first  (^uesti<Hi  is,  what  interest  the  trustees 
took  in  this  property;  whether  a  freehold 
interest,  or  a  chattel  interest  determinable 
npon  Isabella  Hodgson's  reaching  the  age  of 
twenty-five.  If  the  former,  then  she  could 
not  make  a  good  tenant  to  the  praecipe, 
and  the  recovery  was  void,  unless  the  new 
act,  3  &  4  Will.  4.  c.  74,  could  be  brought 
in  aid  to  cure  the  defect.  Now,  there  can 
be  no  doubt  that,  in  ordinary  cases,  such  a 
devise  as  the  present  would  give  a  freehold 
interest  to  the  trustees.  They  were  to  pay 
the  rents  and  profits  to  the  testator's  wife 
for  her  life,  and  aAer  her  death  to  his 
daughter,  until  she  attained  the  age  of 
twenty-five.  This  gives  to  them  the  free- 
bold  estate;  determinable  upon  that  event, 
and  as  they  held  that  freehold  interest  dur- 
ii^  a  limited  period  only,  and  not  during 
the  whole  life  of  the  party  suffering  the 
recovery,  the  8  &  4  Will.  4.  c.  74,  is  inope- 
rative. 

[Patteson,  J. — It  may  be  contended, 
oa  the  other  side,  that  the  trustees  took  a 
fee  simple  in  the  legal  estate.] 

That  can  hardly  be  the  construction  of 
the  will,  because  the  testator  gave  the  trus- 
tees express  power  to  sell  for  payment  of 
debts,  which  could  not  have  been  necessary 
if  he  bad  already  devised  the  fee  to  them. 
If  the  recovery  be  ineffectual,  of  course 
the  limitation  over  to  the  lessors  of  the 
l^atntiff  comes  into  operation.  But,  su^ 
posii^  that  tbe  recovery  was  not  invalid  m 
this  respect,  still  a  second  question  arises, 
as  to  what  eatate  Miss  Isabella  Hodgson 
took.  The  devise  was  to  her  in  fee,  su^ect 
to  the  contingency  of  her  dying  without 
leaving  issue  lawfully  begotten.  If  that 
imports  a  general  and  indefinite  &ilnre  of 


issue,  an  estate  tail  indeed  was  createdf 
and  the  recovery  is  valid :  if  it  imports  a 
dying  without  issue  living  at  her  death, 
then  she  took  a  fee  simple,  subject  to 
an  executory  devise,  which  took  effect 
on  her  death  without  issue.  Now, 
the  words,  "dying  without  issue,"  and 
"  dying  before  having  had  issue,"  accord- 
ing to  Pleydeli  v.  PUydetl{  I ),  Forth  v.  CAop- 
man  (2),  carry  in  personalty  an  absolute 
estate,  in  realty  an  estate  tail.  But  the 
words,  "if  he  die  without  leaving  issue," 
do  not  carry  an  absolute  estate  in  person- 
alty ;  and  in  realty  do  or  do  not  carry  an 
estate  tail,  according  to  the  other  parts  of 
tbe  will.  Here  the  testator  has  used  the 
expression,  "  if  it  should  happen,"  which 
seems  important,  as  aiding  the  construction 
of  the  intention  to  be  a  faihire  of  issue  dX  tbe 
death  of  the  devisee.  Then  Donn  v.  Pettnv 
(S),  Porter  y.  Bradley  {'i^  Roe  y.Jeffery{5\ 
Wilkinaon  v.  Soutk{Q),  Price  v.  /f«n((7), 
Etutman  v.  Baker  (8),  Glover  v.  Monckton 
(9),  are  authorities  for  construing  this  as  a 
devise  to  J.  Hodgson  in  fee,  wiui  an  exe- 
cutory devise  over. 

Sir  F.  Pollock,  for  the  defendant.— The 
Court  cannot  speculate  upon  the  intention 
of  tbe  testator,  but  must  give  the  legal 
effect  to  the  langua^  which  he  has  used, 
and  the  result  is,  that  he  has  given  an  estate 
tail  to  his  daughter.  Doe  d.  EIU$  v. 
Bais{\0\  Tenny  v.  A  gar  {n\  Driver  v. 
Fnmk{\i\  Dantey  v.  Gr^$(lS)»  Wal- 
ter Y.DrmO^),  Wartery.  Hulciinton(l5). 
Then,  secondly,  she  took  a  vested  estate; 
although  the  possession  was  postponed,  the 
trustees  had  certain  duties  to  perform  as 
for  her  maintenance,  but  they  were  to 
cease  when  she  reached  the  age  of  twen^- 
five.  They,  therefore,  took  only  a  chattel 
interest,  and  it  was  necessary  that  they 

(1)  1  P,  Wms.  748. 

(2)  Ibid.  663. 

(3)  1  M«r.  CO, 

(4)  3  Term  B«p.  143. 

(5)  7  Term  Rep.  589. 

(6)  Ibid.  555. 

(7)  Poll.  645. 

(8)  1  Taaot.  174. 

(9)  3  Bing.  IS ;     c.  3  Law  J.  Rep.  CP.  189. 

(10)  9  £ut,  38C. 

(11)  IS  Eut.  S53. 
(If)  3M«a.  ficSslw.tS. 

(13)  4Mau.  &Selw.61. 

(14)  Com.  Rep.  373. 
(19)  1  B.  &  C.  7S1. 
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should  join  in  the  recovery — Boratton't  com 
(16),  Doe  V.  Simpson  (17).  But,  thirdly, 
supposing  that  they  took  an  estate  of  free- 
hold. Miss  J.  H  o^son  was  the  equitable 
tenant  in  tail,  and,  therefore,  their  not 
partidpating  in  the  recovery  haa  been  cured 
by  the  sUtute  3  &  4  Will.  4.  e.  74.  s.  11. 

Sir  W.  W.  FolUtt,  in  reply,  cited  Rmd 
T.  Snell{l8),  Murray  v.  Addnbrooke  (19), 
and  Bradikan  v.  Skiweek  (20^  and  referred 
to  Doe  y.  EdUniil). 

Cur,  ado*  mft. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Lord  Denhan,  C.J. — This  was  an  eject- 
ment brought  by  the  surviving  trustee  to 
uses  under  the  will  of  Richard  HoilgMm, 
against  the  husband  of  another  devisee 
under  the  same  will,  who  had  suffered  a 
recovery  and  conveyed  the  premises  to  the 
defendant.  The  will  devised  all  the  real 
and  personal  estate  to  the  two  trustees, 
upon  trust  to  receive  the  rents,  &c.,  and  to 
apply  them  (after  the  death  of  the  testator's 
wife,  who  died  before  him)  *'  to  the  main- 
tenance and  support  of  my  daughter  Isa- 
bella, until  she  shall  attain  the  age  of  twen- 
ty-five; after  which,  for  my  said  daughter 
Isabella,  her  heirs  and  assigns,  for  ever, 
and  I  give  and  devise  the  same  to  her  ac- 
cordingly. But  in  case  it  should  happen 
that  my  said  daughter  depart  this  life 
without  leaving  issue  lawfully  begotten, 
then  I  give  and  devise  the  same  to  the 
said  truatees,  their  heirs  and  assigns,  for 
ever,  as  tenanu  in  common."  And  the 
testator  ordained  that  his  said  trustees,  for 
the  performance  of  bis  said  vrill,  and  in 
order  to  raise  money  for  payment  of  bis 
debts,  funeral  expenses,  and  legacies, 
should,  if  his  personal  estate  were  found 
insufficient,  sell  in  fee  any  part  of  the  pre- 
mises devised.  After  attaining  twenty- 
one,  Isabella  Hodgson,  on  the  25th  of  Ja- 
nuary 1 832,  suffered  a  recovery  to  the  use 
of  herself  in  fee ;  and  afterwards,  on  the 
9th  of  November  1838,  in  consideration 

(16)  9  Co.  Rtp.  19. 

(17)  5  East,  l«t. 

(18)  S  Atk.64ff. 

(19)  4  Bass.  Mr ;  s.o.  8  Law  J.  R^Cbmo. 
79. 

(to)  S  BiDff.N.C.  18t. 

(SI)  4Ad.&E1.5&9iS.c.5UwJ.Itop.(N.8.> 


of  the  intended  marriage,  conveyed  to  the 
use  of  herself  for  life,  remainder  to  defen- 
dant for  life,  to  such  uses  as  she  should 
appoint,  remainder  to  the  children,  (but 
there  were  no  children  of  the  marriage,) 
remainder  to  herself  in  fee.  And  mo- 
levying  a  fine  to  the  same  uses,  she  died 
under  the  age  of  twenty-five. 

It  was  contended,  for  tbe  defendant,  that 
the  trustees  either  took  tbe  l^al  fee,  and 
Isabella  was  equitable  tenant  in  tail,  or 
that  they  took  a  chattel  interest  for  so 
long  only  as  she  continued  to  be  under 
twenty-five,  or  that  if  they  took  a  ft«ehold, 
their  defect  of  joining  in  making  a  tenant 
to  the  prsecipe  was  cured  by  the  3  &  4 
Wilt.  4.  c.  74.  s.  U.— For  the  plaintiff, 
that  the  trustees  took  only  an  estate  of 
freehold,  determinable  on  Isabella  attain- 
ing twenty-five,  or  first  dying;  or  that 
she  took  in  fee,  with  an  executory  de^iso 
over. 

There  are  two  principal  questions  in 
this  case :  first,  whether  Isabella  Hodgson, 
the  daughter  of  the  testator,  took  an  estate 
in  fee,  with  an  executory  devise  over  to 
Major  William  Hodgson  and  Jane  Dalston 
Hodgson,  or  whether  she  took  a  vested 
estate  tail,  with  remainder  over  to  the  same 
persons.  If  she  took  an  estate  in  fee  with 
an  executory  devise  over,  then  the  plain- 
tiff, who  is  now  called  Cad(^an,  hut  in  the 
will  called  Hodgson,  who  is  one  of  the 
persons  named  in  the  devise  over,  is  enti- 
tled to  recover,  because  the  recovery  suf- 
fered by  Isabella  Hodgson  could  not  bar 
the  executory  devise  over.  But  if  Isabella 
Hodgson  took  a  vested  estate  tail,  with 
remainder  over,  then  the  second  question 
will  arise :  whether  the  recovery  suffered 
by  her  be  a  valid  recovery,  sufficient  to 
bar  the  remainder  over. 

On  the  first  question,  the  words  of  tbe 
will,  which  give  the  estate  to  **the  testa- 
tor's daughter,  Isabella  Hodgson,  her  heirs 
and  assigns,  for  ever,"  primd  facie  import 
a  devise  in  fee  simple ;  and  then  the  words 
which  follow,  "  but  in  case  it  should  hap- 
pen that  my  said  daughter  Isabella  depart 
this  life  without  leaving  issue  lawfiiHy  be- 
BOtten,  then  I  give  me  said  inessnag^ 
nnds,  tenements,  and  real  estate,  unto  uw 
laid  Major  WillUm  Hodgson  and  the  laid 
Jane  Dalston  Hodgson,  their  heirs  and 
assigns,  fbr  ever,"  as  '*  tenants  in  common," 
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would,  according  to  the  common  and  or- 
dinary idiom  and  construction  of  the  Eng- 
1^  languwe*  independent  of  any  teehniw 
ndes  which  have  been  applied  to  the  con- 
Btmction  of  legal  instruments,  imply  that 
the  devise  over  was  to  take  place  in  the 
event  of  Isabella  dying  withoat  issnei 
which  ^onld  be  living  at  the  time  of  her 
death. 

Bot  the  law  has  prescribed  certain  limits 
for  the  validity  of  executory  devises,  and 
CMie  of  them  is,  that  the  contingency  upon 
wbidi  an  estate  of  this  sort  is  permitted 
to  take  effbcc,  shall  happen  widim  a  short 
■pace  of  time,  as  a  life  or  lives  in  being, 
mid  some  lew  years,  now  settled  at  twenty- 
one  years,  and  the  ^riod  of  gestatim, 
otherwise  it  would  be  in  a  testator's  power 
to  limit  an  estate  unalienable  for  genera- 
tions to  come;  a  power  which  uie  law 
denies.  And  therefore  where  an  execu- 
tory devise  is  limited  to  take  effect  after 
an  indefinite  fulore  of  issue,  the  limitation 
over  is  void. 

Under  this  rule,  if  the  limitation  be  to 
take  eff*ect  af\er  a  dying  without  heirs  or 
without  issue  generally,  that  is  considered 
to  be  an  indefinite  fiulure  of  issue,  and 
therefore  void.  And  the  same  rule  holds 
in  the  limitation  of  a  term  or  other  personal 
estate,  that  a  disposition  to  take  effect 
after  failure  of  the  heirs  of  the  body,  or 
dying  withoutissue  generally,  without  other 
restriction,  is  too  remote,  for  the  law  will 
no  more  admit  of  a  perpetuity  in  one  sort 
of  estate  or  species  of  property  than  in 
another. 

But  with  r^ard  to  executory  devises  of 
terms  for  years,  or  other  personal  estates, 
the  Courts  have  for  a  very  considerable 
time  very  much  inclined  to  Lay  hold  of  any 
words  in  the  will  to  tie  up  the  generality 
of  the  expression  "  dying  without  issue," 
and  confine  it  to  "  dying  without  issue 
living  at  the  time  of  the  person's  decease." 
There  is  a  great  variety  of  cases,  not  ne- 
cessary to  be  referred  to,  illustrating  this 
position,  and  we  may  say,  without  any 
donbt,  dut  tbe  words  of  the  present  wiU 
would,  if  die  question  arose  upon  a  term 
for  yeara  or  other  personal  estate,  now  be 
held  to  mean  **  a  d3ring  withoat  issue  living 
at  the  death  of  the  daughter  Isabella." 

But  though  the  Courts,  in  the  case  of 
personal  estates,  generally  incline  to  pay 


attention  to  any  cireumatauce,  or  expres- 
sion in  the  wiU,  that  seems  to  afford  s 

S round  for  construing  a  limitation,  af^ 
ying  without  issue,  to  be  a  dying  without 
issue  living  at  the  death  of  die  party,  in 
order  to  support  the  devise  met,  yet  in 
the  case  of  real  estate  it  seems  the  con- 
struction is  generally  otherwise,  and  the 
reason  given  is,  that  the  interest  of  the 
heir  is  concerned,  who  is  said  to  be  always 
favoured  in  our  law. 

In  Target  v.  Gaunt  (SS),  the  expression 
"  dying  without  issue"  is  recc^nized  as 
having  two  senses :  first,  a  vulgar  sense, 
and  that  is,  dying  without  leaving  issue 
at  the  time  of  the  death ;  secmd,  a  Iq^al 
sense,  and  that  is,  whenever  there  is  a 
failun  of  issue.  And  that  there  is  a  great 
diversity  betwixt  the  devise  of  a  freehold 
estate  for  life,  and  if  A.  dies  without  issue, 
then  to  B,  and  a  devise  of  a  term  in  tbe 
same  words. 

The  case  of  Forth  v.  Chapmau  esta- 
blishes this  distinction.  There  the  testator 
gave  the  residue  of  his  real  and  personal 
estate  to  two  nephews,  William  Q.  and 
Walter  G,  and  if  either  of  them  should 
depart  this  life  and  leave  no  issue  of  their 
respective  bodies,  then  he  gave  the  said 
(leasehold)  premises  to  other  persons,  upcm 
which  the  question  arose,  whether  the  limi- 
tation over  of  the  leasehold  premises  was 
void  as  too  remote. 

The  Master  of  the  Rolls,  Sir  Josepb 
Jekyll,  was  of  opinion  that  the  devise  over 
was  void,  and  said,  that  if  the  words  had 
been,  "  if  A.  or  B.  should  die  without  issue, 
with  remainder  over,"  this  plainly  would 
have  been  void,  and  exactly  like  the  case 
of  Love  v.  Windham  {iA).  And  then  he 
goes  on  to  say  there  is  no  diversity  betwixt 
the  devise  of  a  term  to  one  for  life,  and 
if  he  die  wi  thou  t  issue  remainder  over ;  and 
a  devise  thereof  to  one  for  life  with  such 
remainder,  if  he  die  leavhig  no  issue;  for 
both  these  devises  seem  equally  relative 
to  the  ffulure  of  issue  at  any  time  after  the 
testator's  death. 

Afterwards,  in  Trini^  term,  \7iO,  thia 
ease  coming  on  before  Lord  Parker,  <» 
an  appeal,  his  Lordship  reversed  tbe  de- 

(SS)  1  P.  Wms.  4Sfi  1  s.e.  1  Eq.  Cs.  Abridmd, 
19S.  11 }  Oilbmt's  Eq.  Rapotis,  U9;  10 Mod. 
40S. 

(19}  I8id.450;  s.  e.  1  V«at.r9i  1  Hod.  50. 
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cree,  and  said,  that  "  If  I  devise  a  term  to 
A,  and  if  A.  die  without  leaving  issue, 
remainder  over,  in  the  vulgar  and  natural 
sense  this  must  be  intended  *  if  A.  die 
without  leaving  issue  at  bis  death,'  and 
then  the  devise  over  is  good :  that  the  word 
'  die*  being  the  last  antecedent,  the  words 
*  witbout  leaving  issue'  must  refer  to  that." 
Lord  Parker  also  observed,  that  by  this 
will  the  devise  was  of  a  freehold  as  well 
as  a  leasehold  estate  to  William  Gore,  and 
if  he  or  Walter  died  leaving  no  issue,  then 
to  the  children  of  his  brother  and  sister  ; 
in  which  case  it  was  more  difficult  to  con- 
ceive how  the  same  words,  in  the  same 
will,  at  the  same  time,  shoold  be  taken  in 
two  different  senses.  As  to  the  freehold 
the  construction  should  be,  if  William  or 
Walter  died  without  i»ue  generally,  by 
which  there  might  be  at  any  time  a  failure 
of  issue;  and  with  respect  to  the  leasehold, 
that  the  same  words  should  be  intended 
to  signify  their  dying  widiout  leaving  issue 
St  their  death.  However,  the  Lord  Chan- 
cdlor  said  it  might  be  reasonable  enough 
to  take  the  same  words  as  to  the  diSerent 
estates  in  diflTerent  senses,  and  as  if  re- 
peated hy  two  several  clauses. 

Mr.  Peere  Williams,  in  a  note  on  this 
case,  says,  that  by  the  will,  as  it  is  stated 
above,  from  the  registrar's  books,  in  the 
statement  of  the  case  at  the  Rolls  and  on 
the  appeal,  the  limitation  over  was  ex- 
pressly restrained  to  the  letuehold;  but  in 
Lord  Macclesfield's  notes  that  word  is 
omitted,  and  the  devise  over  is  general ; 
but  in  Sk^ld  v.  Lord  Orrerv  (S4).  Lord 
Hardwicke  says,  that "  Mr. WiUiams  is  mis- 
taken in  this  note,  for  on  looking  into  this 
case,  it  appears  that  both  freehold  and 
leasehold  were  devised  by  the  same  words, 
but  probably  the  limitation  of  the  real  estate 
was  overlooked,  and  so  omitted  by  the  re- 
gister." 

The  words  in  that  case  are  in  effect  the 
same  as  in  the  present,  the  words  there 
being,  "  if  the  nephews  should  die  and 
leave  no  issue  of  their  respective  bodies," 
and  in  the  present  case,  "  if  it  should  hap- 
pen that  my  daughter  depart  this  life 
without  leaving  issue  lawfully  begotten." 
It  will  be  to  be  considered  how  far  the 
case  of  Forth  v.  Chapman  has  been  recog- 
nized or  impugned  in  other  cases. 
(S4)  3  Atk.  J83. 


In  Sheffield  v.  Lord  Orrery,  before  cited, 
Lord  Hardwicke  recognizes  the  doctrine 
of  Lord  Macclesfield  in  Forth  v.  Chaptaamf 
that  the  same  words  may  have  dinerent 
cons^ctions  to  effectuate  the  intention  of 
the  party. 

In  fValler  v.  /)renr,  where  the  will  waa, 
that  if  W.  W,  the  son  of  the  testator, 
should  happen  to  die  and  leave  no  issue  <^ 
his  body  lawfully  begotten,  that  then  after 
the  death  of  W.  he  gave  and  bequeathed 
all  his  lands  of  inheritance  to  his  son 
Richard  and  his  heirs,  it  was  held,  that 
William  took  an  estate  tail  by  implication, 
which  was  barred  by  the  recovery ;  and 
that  the  limitation  over  was  a  remainder, 
and  not  an  executory  devise.  The  autho- 
rity of  that  case  is  also  confirmed  by 
Lord  Hardwicke,  in  Southby  v.  Stonekouse 
(25).  where, in  p.  616, he  says,  "The  onl^ 
objection  to  this  construction  is,  that  this 
wul  not  construe  tlie  words  according  to 
her  expression  in  the  former  clause,  but 
puts  a  different  construction  upon  the 
same  words,  in  two  different  events.  Now 
that  that  may  be  done  there  are  authori- 
ties ;  and  in  a  much  stronger  case,  viz. 
Forth  V.  Chapman^  where  the  greatest 
difficulty  in  the  way  of  Lord  Macdesfield 
was,. that  the  freehold  and  the  leasehold 
were  devised  by  the  same  words,  and  yet 
he  held  those  words  were  to  receive  a  con- 
struction according  to  the  subject-matter  ;** 
and  he  again  repeats  what  he  had  done  in 
Sheffield  v.  Lord  Orrery,  that  there  was  a 
mistake  in  Mr.  Williams's  note,  as  to  the 
limitation  in  Forth  v.  CAojmum,  for  that 
he.  Lord  Hardwicke,  was  the  counsel  in 
the  cause. 

In  Derm  d.  Geermg  v.  Shenton  (26),  the 
devise  was  to  Samuel  Shenton  and  the 
heirs  of  his  body,  and  their  heirs  and  as- 
signs, chargeable  with  the  payment  of  8^. 
a  year.  "  But  in  case  the  said  Sfaentim 
should  die  without  leaving  issue  of  his 
body,  then  I  give  the  said  devised  premises 
to  William  6.  and  bis  heirs  for  ever." 
Lord  Mansfield  asked  Mr.  Cowper  "if  be 
had  any  case  to  shew,  where,  upon  a  limi- 
tation of  lands  upon  a  dying  without  issue, 
these  words  had  been  confined  to  a  dyii^ 
without  issue  living  at  the  tune  of  the 

t  Ves.  tan.  616. 
(t6)  1  Cewp.  410. 
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death.  The  distinction  is,  between  a  de- 
Tise  of  lands  and  personal  estate ;  in  the 
latter  case  the  words  are  taken  in  the 
vulgar  sense,  that  is,  dying  without  issue 
living  at  the  time  of  bis  death ;  in  the 
former  they  are  taken  in  their  legal  sense, 
and  that  is,  whenever  there'  is  a  failure  of 
issue.**  Lord  Mansfield  said,  "The  ques- 
tion is,  whether  the  grandson  took  an  estate 
in  tail  or  an  estate  in  fee.  Now  the  devise 
is  to  Samuel  Shenton,  and  the  heirs  of  his 
body,  and  their  heirs  for  ever;  but  the 
morda,  *  their  heirs  for  ever*  are  qualified 
by  the  subsequent  words,  '  in  case  he  shall 
die  without  leaving  issue,*  which  clearly 
shew  it  to  be  an  estate  tail ;  and  then  the 
testator  gives  it  over  to  the  lessors  of  the 
plaintiff  ;'*  and  he  adds,  "  it  is  too  clear  to 
admit  of  a  doubt."  There  the  words  were, 
without  leaving  issue.  In  Goodtitle  d.  Peake 
T.  Pegden  (£7 ),  which  was  the  devise  of  a 
chattel  interest,  Lord  Kenyon  relies  upon 
the  case  of  Forth  v.  Chapman^  without  any 
objection. 

In  the  case  of  Datniry  v,  Dmntry  and 
another  (SS)t  Lord  Kenyon  recognizes  the 
case  of  Forth  t.  Chapnan,  In  Temy  d. 
Jg^  ^g«T,  the  devise  was  to  the  de- 
visor's son,  John  Agar,  and  his  right  heirs 
for  ever,  on  condition  of  paying  certain 
sums  to  his  daughter:  "  and  in  case  my 
said  son  and  daughter  both  happen  to  die 
without  leaving  any  child  or  issue,"  then 
be  devised  the  reversion  and  inheritance 
to  his  cousin  Richard,  and  his  right  heirs 
for  ever.  John  Agar  suffered  a  recovery, 
and  the  question  was,  whether  he  took  an 
estate  tail,  or  whether  there  was  a  valid 
ezecntory  devise  to  Richard.  The  Court 
held,  that  John  Agar,  the  son,  took  an 
estate  tail,  which  was  well  barred  by  the 
recovery  ;  and  Mr.  Justice  Le  Blanc  said, 
"There  is  no  case  where  the  words  'die 
without  leaving  issue'  simply,  have  been 
adjudged  to  mean  '  without  leaving  issue 
at  the  time  of  his  death ;'"  and  be  added, 
•*  in  Porter  v.  Bradley^  there  were  also  the 
words  'behind  him.'"  In  Dansey  v.  Grif- 
JUhs^  Richard  Dansey  devised  the  estates 
to  his  eldest  son,  Dansey  Richard  Dansey, 
and  his  heirs  for  ever :  "  but  if  it  should 
so  happen  that  his  eldest  son  should  die 
and  wave  no  issue,"  then  he  devised  his 

(Sr)  t  Term  R«p.  720. 
(fl8)6TanDRep.30r. 


estate  to  his  son,  W.  Dansey,  and  his  heirs, 
and  if  he  should  die  without  issue,  then  to 
his  son  E.  C.  Dansey,  and  in  the  like  case 
to  his  son  G.  W.  D,  and  in  the  like  case 
to  his  son  J.  D. ;  and  in  failure  of  issue 
from  him,  to  the  eldest  son  of  his  surviving 
sister  Mary,  and  his  heirs.  The  testator 
died,  leaving  his  eldest  son  surviving  him, 
and  the  question  sent  by  the  Master  of  the 
Rolls  was,  what  estate  the  eldest  son  took. 
And  the  Court  certified  their  opinion  that 
the  eldest  son,  D.  R.  Dansey,  took  an 
estate  tail  under  the  will.  There  is  also 
the  case  of  Doe  d.  ElU*  v.  Em».  The 
testator  devised  to  his  eldest  son  Joseph, 
his  heirs  and  assigns  for  ever,  the  estate 
in  question;  but  in  case  his  son  Joseph 
should  die  without  issue,  he  devised  the 
same  to  the  child  or  children  with  which 
his  wife  was  enceinte,  his  or  her  heirs  and 
assigns  for  ever ;  and  it  was  held  that  Jo- 
seph took  an  estate  tail.  And  also  the  case 
of  Brice  v.  Smitk{i9),  which  was  referred 
to  by  Lewd  Ellenborough  in  Doe  d.  Ellis 
T.  ElUs.  There  the  testator  devised  the 
premises  to  bis  son  Philip  and  his  heirs 
for  ever,  and  other  estates  to  other  sons 
and  their  heirs,  and  then  he  adds,  **  in  case 
any  of  my  said  children  shall  die  without 
issue,  then  I  give  the  estate  of  him  or 
them  dying  to  his  or  their  heirs  for 
ever :" — Held  an  estate  tail.  Also  Roe  v. 
Scott,  in  Mr.  Fearne's  Manuscripts,  Eind 
which  is  published  in  the  notes  to  Fea. 
Cont.  Rem.  p.  474,  of  Butler's  edition,  1 80SI. 
There  the  testator  devised  certain  lands 
to  his  son  James,  and  his  heirs  and  as- 
signs for  ever,  and  otlier  lands  to  his 
son  John,  and  his  heirs  andassigns  for  ever, 
and  other  lands  to  his  son  Thomas,  and 
his  heirs  and  assigns  for  ever ;  and  if  either 
of  his  sons  should  depart  this  life  without 
issue  of  him  so  dying,  then  to  the  survi- 
vor ;  and  if  they  should  all  die  without 
issue,  then  to  his  daughters,  and  their  heirs 
and  assigns  for  ever  : — Held  an  estate  tail 
in  Thomas.  But  none  of  those  three  last 
cases  have  the  words  "  teaomg  issue and 
it  is  beyond  all  doubt,  that  if  a  man  de- 
vise in  such  a  manner  as  in  these  three 
cases,  the  words,  "  if  he  die  without  issue,** 
in  l^|;al  construction  mean  an  indefinite 
failure  of  issue ;  and  the  same  words  also, 

(<9)  WiUes,  1. 
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without  more  words,  even  In  personal 
estates^  import  an  indefinite  failure  of  issue. 
In  opposition  to  these  cases  are  Porter  v. 
Bradley  and  Roe  d.  Sheera  v.  Jeffery,  both 
decided  in  this  court  while  Lord  Kenyon 
was  Chief  Justice,  and  which  are  particu- 
larly entitled  to  attention,  from  the  very 
great  knowledge  which  that  learned  Lord 
possessed  upon  all  matters  relating  to  real 
property.  In  the  case  of  Porter  v.  Bradley, 
the  testator  devised  to  his  son,  Philip 
Dobin,  his  heirs  and  assigns  for  ever,  all 
that  measuagBf  &c. ;  but  my  will  is,  that 
in  case  my  son,  Philip  Dobin,  shall  hap- 
peu  to  die,  leaving  no  ittue  ieA^Atm,  then 
that  my  wife  shall  receive  the  rents  and 
profits  during  her  widowhood,  and  after 
her  decease,  I  give  and  devise  the  same, 
for  want  of  issue  as  aforesaid,  to  my  son 
James  Dobin,  his  heirs  and  assigns  for 
ever :  but  in  case  my  son  James  Dobin 
shall  happen  to  die  before  my  son  Phitip, 
and  the  said  Philip  shall  not  leave  any 
issue  of  his  body  begotten,  then  my  will  is, 
that  my  said  lands  shall  be  sold,  and 
equally  divided  between  my  six  daughters 
and  their  issue."  One  question  was,  what 
estate  Philip  Dobin  took  under  the  will  of 
his  ftther.  Lord  Kenyon,  after  stating 
the  words  of  the  devise,  says,  "  The  first 
question  that  arises  in  this  case  is,  whether 
this  is  an  estate  tail  or  in  fee.  The  first 
part  of  the  devise  to  Philip  Dobin  pritnd 
facie  carries  a  fee,  for  it  is  to  him  and  his 
heirs  and  assigns  for  ever  ;  but  it  is  clear 
that  those  words  may  be  restrained  by 
subsequent  ones,  so  as  to  carry  an  estate 
tail ;  and  a  long  string  of  cases  may  be 
cited,  in  order-  to  shew  that,  where  an 
estate  is  limited  to  a  man  and  bis  heirs  for 
ever,  and  if  he  die  without  leaving  heirs, 
then  to  his  broUwr,  or  to  any  person  who 
may  be  his  heir,  those  words  shall  be  re- 
strained to  heirs  of  a  particular  kind, 
namely, '  heirs  of  the  body,'  If  the  subse- 
quent part  of  this  devise  had  been,  *  and  in 
case  he  shall  die  without  heirs,  then  over,* 
it  would  have  given  to  P.  Dobin  an  estate 
tail,  which  he  might  have  barred  by  the 
recovery.  But  here  the  words  are,  'but 
in  case  he  shall  happen  to  die  leaving  no 
issue  behind  him,'  which  makes  a  very 
material  difference,  and  brings  it  within 
the  case  of  Pelle  v.  Brown  (30),  which  is 
<S0)  Cm.  Jie.  590. 


the  foundation,  and,  as  it  were,  the  Magna 
Charta  of  this  branch  of  the  law.  This 
question  arose  soon  afler  executory  de- 
vises were  first  taken  notice  of,  which 
was  in  the  reign  of  Queen  Elizabeth,  and 
that  doctrine  uu  never  since  been  doubted 
by  the  courts  of  law.  But  the  defendant's 
counsel  has  attempted  to  distinguish  this 
case  from  that  of  Pells  v.  Brorni,  because 
there  the  words  are,  *  if  Thomas  (the  first 
devisee)  died  widiout  issue,  living  William, 
his  brother;*  but  it  is  to  be  observed,  that 
that  there  are  words  in  this  case  ( Porter  v. 
Bradley)  equivalent  to  those,  namely,  *if 
P.  Dobin  shall  die  leaving  no  usue  he^ni 
Aim.'  If,  indeed,  only  the  first  words, 
leaving  no  issue,  had  been  used,  they,  ac- 
cording to  the  opinion  of  Lord  Maccles- 
field, in  Forth  v.  Chaj^an,  must  be  re- 
strained to  mean  *  leaving  issue  at  the  time 
of  his  death.'  But  it  is  contended,  that 
rule  is  confined  to  chattel  interests  only ; 
yet  it  would  be  very  strange  if  those  words 
had  a  different  meaning,  when  applied  to 
real  and  personal  property.  If  sudi  a 
distinction  existed  in  the  law,  it  certainfy 
would  not  agree  with  the  rule,  lex 
laudatur  muuldo  mtinw  pFofiatitr:  but  it  it 
not  founded  in  law ;  and  there  are  even 
additional  words  in  this  case,  *  leaving  issue 
behind  him,*  which  necessarily  import  that 
the  testator  meant  at  the  time  of  his  son's 
death.  The  subsequent  parts  of  the  will 
alsoconvey  the  same  idea;" — and  then  he 
states  the  other  parts  of  the  will.  The 
Court  of  King's  Bench  certified  to  the 
Court  of  Chancery,  that  P.  Dobin  took  an 
estate  in  fee  simple,  in  the  premises  above 
devised  to  him ;  but  as  Philip  died  without 
issue  living  at  the  time  of  his  death,  they 
were  of  opmion  that  the  further  disposition 
made  by  the  testator  in  that  event,  was 
good  by  way  of  executory  devise.  In 
Roe  d.  Sheers  v.  Jeffery,  the  testator  de- 
vised the  premises  in  question  to  bis  wife 
for  life,  afler  her  decease  to  his  daughter 
for  life,  after  her  death  to  his  grandson  and 
his  heirs  for  ever ;  "  but  in  case  his  grand- 
son should  depart  this  life  and  leave  no 
issue,  then  that  the  premises  should  be 
and  remain  unto  the  three  daughters  of 
W.  M,  Friswell,  or  the  survivor  or  sur- 
vivors of  them,  to  be  equally  divided  be- 
twixt them,  share  and  share  alike."  The 
question  was,  ,  whether  the  grandson  bmk 
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■n  estate  tail,  or  an  estate  in  fee,  with  an 
executory  devise  over.  lA>rd  Kenyon 
made  the  same  remarks  as  in  Porter  v. 
Bradle$t  tlul  it  wai  not  reconcileable  with 
icuoii  tbac  the  aarae  words  should  receive 
•ae  construction  as  amilied  to  one  species 
of  property,  and  anotner  as  to  another ; 
but  he  added,  that,  if  it  had  become  a  set- 
tled rule  of  property,  it  might  be  danger- 
ous to  overturn  it.  The  case  stood  over, 
and  Lord  Kenyon,  in  giving  the  judgment 
of  the  Court,  said,  that,  on  looking  through 
the  wh<^e  of  the  will,  the  Court  had  no 
doubt  but  the  testator  meant  that  the  dying 
witboot  issue  was  conGned  to  a  failure  of 
issiw  at  the  death  of  the  first  taker ;  Ibr 
the  penont  to  whom  it  was  given  over 
were  tlm  in  existence,  and  nfe  estates 
•nly  were  given  to  thCT,  and  thus  there 
was  no  doubt  about  the  testator's  inten- 
tKUi ;  and  it  was  held,  that  the  devise  over 
was  a  good  executory  devise.  In  Doe  d. 
Bamjietd  v.  fVelto»{Sl),  the  testator  de- 
vised the  premises  in  question  to  his  wife 
for  her  life,  and  afler  her  death  his  free- 
hold and  leasehold  premises  to  Thomas 
Bamfield,  his  heirs,  executors,  and  admi- 
nistrators, upon  trust  to  permit  his  son 
John  to  take  the  rents  and  profits  for  his 
life,  and  after  his  death,  upon  trust  for  all 
the  sons  and  daughters  of  his  son  John, 
and  their  heirs ;  and  after  the  death  of  bis 
7*ife,  he  devised  his  copyhold  premises  to 
his  daughter  Susannah,  her  hfiVK  9od  as- 
a%Qsfi>rever;  "but  if  his  daughter  should 
hajmn  to  die  leaving  no  child  of  childreni 
tawful  issue  of  her  body,  living  at  the 
time  of  her  death,"  then  he  devised  the 
premises  to  Francis  Bamfield  and  his  heirs, 
upon  trust,  &c.  It  was  held  to  be  an  exe- 
cutory devise ;  and  it  seems  quite  clear  it 
must  be  so,  because  the  dying  without 
issue  was  limited  to  the  life  of  Susannah 
the  daughter,  and  therefore  fell  within  the 
case  ot  Pells  v.  Bnmn,  and  other  similar 
cases.  In  the  case  of  Crooke  v.  De  fandes 
(32%  Lord  Bldon  thus  expresses  himself, 
— "  When  I  read  the  case  of  Porter  v. 
Bndleif,  speaking  widi  all  due  deference 
to  Ui«  leuned  Judge  who  expressed  that 
dictum,  it  am>eared  to  me  that  it  went  to 
•hake  settlea  rales  to  their  foundation.  I 

(31)  C  Bob.  &  PaI.3S4. 
(3t)  9VN.  197,t09. 
Nav  Seiiu,  Vll.— aB. 


had  heard  the  case  of  Forth  v.  Chapman 
cited  for  years,  and  repeatedly  by  Lord 
Kenyon  himself,  as  not  to  be  shaken;  and 
if  Porter  v.  Bradley  has  not  since  been  dis- 
turbed in  the  Court  of  King's  Bench,  upon 
the  principles  expressed  by  Lord  Alvan- 
ley,  tn  Cornell  v.  Can^betl  (33),  against 
shaking  settled  rules,  I  will  not  add  to  the 
authority  of  that  decision."  In  Elton  v. 
EoMOM  (34),  Sir  William  Grant,  the  Master 
of  the  RoUs,  thus  begins  his  judgment — 
"  There  is  no  reason  why  the  same  words 
may  not  be  differently  construed,  when 
they  apply  to  different  descriptions  of  pro- 
perty, governed  by  different  rules."  And 
in  another  part  he  says,  "The  case  of 
Crooke  V.  De  Fandee,  in  which  the  Lord 
Chancellor  expresses  his  opinion  very 
strongly  in  &vour  of  the  distinction  in 
Forth  V.  Chmman,  (and  Lord  Hardwicke 
has  repeatedly  recoaniaed  it,)  awears  to 
be  just  as  strong  as  this."  After  these  re- 
marks of  Lord  Eldon  and  Sir  William 
Grant,  we  cannot  consider  the  case  of  Por- 
ter V.  BraeUey  to  have  overturned  the  case 
of  Forth  v.  Chapman,  and  the  more  so  as 
since  that  case  there  have  been  the  two 
cases  of  Tenny  d.  A^ar  v.  ^gar  and  Dan- 
tey  V.  Griffiths  in  this  court  (above  cited), 
directly  the  other  way ;  and  if  the  case  of 
Porter  v.  Bradley  be  supportable  at  all,  it 
can  only  be  on  the  ground  of  the  words 
hind  him  "  being  introduced  after  the  words 
"leaving  no  issue,"  and  which  distinction 
is  observed  upon  by  Mr.  Justice  Le  Blanc, 
in  his  judgment  in  Tetmu  d.  jigar  v.  '^gor  ; 
and  with  r^ard  to  Roe  d.  Shem  v.  Jeffery, 
that  case,  ir  lupportable  at  all,  can  only  be 
so  on  the  ground  of  the  devise  over  being 
of  life  estates.  In  Baron  v.  Salter  (35), 
Sir  W.  Grant  says,  "  In  Roe  v.  Jeffery  the 
devise  over  was  only  of  life  estates,  and  on 
that  account  Lord  Kenyon  compared  it  to 
PeUs  V.  £nwB." 

We  have  made  these  remarks  as  appli- 
cable to  the  words  of  the  will,  as  we  do  not 
think  that  there  are  any  parts  of  it,  which 
shew  any  intention  to  be  inferred  diflfexent 
from  what  the  words  import  in  their  general 
legal  signification.  And  upon  the  whole  we 
come  to  the  conclusion,  that,  as  the  case 
originally  stood,  the  daughter  Isabella  took 

(38)  4  Bro.  C.C.  15. 

(34)  19  Vm.  73. 

(35)  17  Vm.  483. 

2B 


Digitized  by  Google 


COURT  OF  QUEEN'S  BENCH : 


an  estate  tail.  If,  indeed,  the  words  of  the 
will  had  been, "  but  in  case  it  should  happen 
that  my  said  daughter  Isabella  depart  this 
life  before  the  shall  attmn  the  age  of  twenty- 
Jive  years,  aad  without  leaving  issue  law- 
fully begotten,"  the  addition  of  the  words 
"  before  she  shall  attain  the  age  of  tnenty- 
fve  years  and,"  might  have  varied  the  case, 
and  it  might  be  contended  that  these  words 
would  make  it  a  dying  without  leaving 
issue  living  at  the  time  of  the  death  before 
twenty-five.  However,  there  are  not  any 
similar  words  in  the  will,  and  the  former 
part  of  the  will  does  not  import  them,  for 
though  Isabella  is  not  to  enter  into  the  re- 
ceipt of  the  rents  and  profits  till  she  at- 
tains the  age  of  twenty-five  years,  yet  the 
devise  over  is  not  to  depend  at  all  upon 
her  dying  under  that  age.  but  on  her  leav- 
ing issue ;  and  it  is  not  necessary  to  consider 
the  ease  referred  to  in  the  argument  on 
that  point.  When  the  age  to  which  a  per- 
son is  to  attain,  and  the  dying  without 
issue,  are  to  form  the  basis  of  the  devise 
over,  sometimes  the  word  *'  and"  is  used, 
and  at  other  times  the  word  "  or,"  and  the 
reasoning  is  formed  upon  those  words. 
But  here  is  the  total  absence  of  one  of  the 
branches. 

So  far  we  hare  commented  upon  the  will 
as  originally  set  out  in  the  case.  But  the 
Court,  when  this  case  was  first  begun  to  be 
argued,  directed  the  whole  will  to  be  intro- 
duced into  and  to  form  part  of  the  case. 
And  by  the  will  as  fully  set  out,  the  testator, 
after  bequeathing  his  household  furniture, 
&c.  to  his  wife,  gives  the  residue  of  his  per- 
sonal estate  to  his  trustees  in  trust  to  apply 
it  in  payment  of  his  debts,  and  then  to 
invest  the  surplus  in  securities  at  interest, 
and  to  pay  the  interest  to  his  wife  for  her 
life  or  during  widowhood ;  and  afterwards 
to  apply  it,  or  a  sufficient  portion  of  it,  to 
the  maintenance  and  support  of  his  daugh- 
ter vntil  she  shall  attain  the  age  of  twenty- 
five  years,  and  when  she  shall  attain  that 
age,  then  to  pay  the  principal  and  unapplied 
interest  to  her;  but  in  case  his  said  daugh- 
ter should  happen  to  die  before  having 
attained  twenty-five  years  leaving  lawful 
issue,  then  in  trust  to  pay  the  same  to  such 
issue,  share  and  share  alike  if  more  than 
one,  as  soon  as  they  should  respectively 
attain  their  ages  of  twenty-one  years,  and 
to  pay  the  interest  towards  their  mainte- 


nance, education,  and  support  in  the  mean- 
time ;  but  in  case  his  said  daughter  should 
happen  to  die  under  that  age  and  without 
leaving  lawful  issue,  then  he  gives  and  be- 
queaths the  whole  of  such  surplus  of  his 
personal  estate  and  eCTects  unto  the  said 
Major  William  Hodgson  and  bis  natural 
daughter  Jane  Dalston  Hodgson,  in  equal 
shares,  share  and  share  alike.  It  will  be  seen 
by  this,  that  the  testator  makes  a  provision 
as  to  his  daughter  dying  under  twenty- 
five  years  of  age,  and  without  leaving  issue, 
which  shews  that  he  knew  what  would 
be  the  effect  of  those  words;  and,  there- 
fore, from  his  silence  when  he  comes  to  the 
limitation  of  the  real  estate,  where  no  such 
such  words,  or  any  words  of  similar  import, 
are  introduced,  it  seems  to  follow  that  be 
did  not  mean  that  they  should  be  taken 
into  consideration,  and  uiat  the  words  most 
speak  for  themselves  according  to  their 
general  legal  import;  and,  therefore,  the 
objection  to  the  same  words  being  con- 
strued in  two  different  senses  as  to  real 
and  personal  estate,  does  not  apply  to  the  ' 
present  will.  It  has  been  argued  in  one  of 
the  former  cases  {Dansey  v.  Grij^th),  that 
in  Forth  v.  Chapman,  and  most  of  the 
other  cases  cited  as  to  this  point,  where  the 
subsequent  words,  on  which  the  remainder 
over  was  limited,  were  held  to  give  an  es- 
Ute  tail  to  the  first  uker,  that  the  estate 
was  limited  to  the  first  taker  indefinitely, 
and  not  by  words  of  inheritance.  But  not- 
withstanding this,  the  Court  held  in  that 
case,  that  the  first  taker  had  an  estate  tail ; 
and  in  several  of  the  cases  above  cited  there 
were  words  of  inheritance  in  the  estate  of 
the  first  taker,  and  the  Courts  have  never 
gone  upon  any  distinction  of  that  sort. 
And  upon  the  whole  we  come  to  the  con- 
clusion, that  the  davghter  Isabella  took  m 
estate  tail. 

Then,  assuming  that  Isabella  took  an 
estate  tail,  another  question  is,  whether 
the  estate  tail  be  vested  in  her  before 
she  attains  the  age  of  twenty-five  years. 
In  Borastm's  ca»r,  the  testator  devised 
to  Tliomas  Amery  and  his  wife  the  pre- 
mises in  question  for  eight  years,  and  after 
the  said  term,  to  remain  to  his  execu- 
tors until  his  son  Hugh  Boraston  should 
attain  bis  age  of  twenty-one  years,  and  the 
mesne  profits  "to  be  employed  by  my 
executors  towards  the  performance  of  my 
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will ;  arid  when  &e  said  Hugh  shall  at* 
tain  the  age  of  twenty-<me  yean,  then  I 
win  chat  he  shall  enjoj  the  premises  to  him 
and  his  heirs  for  ever."  Hugh  Borastoa 
died  at  the  age  of  nine  years.  The  Coort 
said,  "the  case  at  bar  was  no  other  in  effect 
bnt  that  a  raao  devises  his  lands  to  his 
executors  [for.  the  payment  of  his  debts] 
until  bis  son  shall  have  come  to  his  full 
age  of  twenty-one  years,  remainder  to  his 
son  in  fee ;  for  although  these  are  adverbs 
of  time,  *  when,  &c.*  and  '  then,  &c.,'  yet 
they  do  not  amomit  to  make  anything  pre- 
cem  the  settlii^  the  remainder,  no  more 
than  in  the  common  case."  In.  Mam/Bld 
V.  Dugard  (35),  the  testator  devised  to  his 
wife  till  his  son  should  attain  the  age  of 
twenty-ime  years,  and  when  his  son  should 
attain  the  age  of  twenty-one  years,  then  to 
his  son  and  bis  heirs.  His  son  (Hed  at  the  age 
of  thirteen  years,  and  it  was  held,  that  the 
wife's  estate  determined  at  his  decease,  and 
that  the  remainder  vested  in  the  son  upon 
the  testator's  death,  and  did  not  expect  the 
contiiigency  of  his  attaining  twenty-one 
years.  In  Chtod^le  d.  Haynard  v.  Whitby 
(30),  the  testator  devised  the  premises  in 
qnestion  to  trustees  and  tlieir  heirs  in  trust 
to  lay  out  the  rents  and  profits  for  the 
maintenance  of  his  nephews  durii^  their 
minority,  and  when  and  as  they  should 
attain  their  ages  of  twenty-one  years,  to 
remain  to  thsm  and  their  heirs;  it  was  held 
that  the  nephews  took  the  fee  immediately. 
In  Dam  d.  Sailerikmmte  v.  Saiterthwaite 
(37X  Clement  Satterthwaite  devised  the 
premises  to  Wm.  Satterthwaite,  his  fourth 
son,  for  the  use  of  William  Satterthwaite, 
the  son  of  the  said  William,  for  his  main- 
tenance and  education  till  he  attained  the 
age  of  twenty-one  years ;  after  which  he 
devised  the  same  to  William  Satterthwaite, 
die  grandson,  and  his  heirs.  The  Court 
was  dear  that  William,  the  &ther,  was  only 
in  the  nature  of  a  guardian  to  William,  his 
son,  and  that  the  fte  simple  vested  instantly 
in  William  the  son.  In  Doe  d.  Wkeedon 
V.  Lea  (38),  the  testator  devised  the  pre- 
mises to  Thomas  Lea  and  Edward  John- 
stone, their  heirs  and  assigns,  to  hold  to 
them  and  their  heirs  until  Michael  Lea, 

(35)  1  Eq.  Cs.  Abr.  195. 

(36)  1  Burr.  228. 
137)  1  Win.Blwk.M9. 
(38)  3  Tem  Rap.  41. 


theii  an'  infant  of  thirteen  years  of  age, 
should  attain  his  age  of  twenty-one  years, 
on  condition  that  they  should,  out  of  the 
rents  and  profits,  during  all  that  time  keep 
the  buildings  in  repair.  Also  he  devised 
to  the  stud  Michael  Lea,  his  heirs  and  as- 
signs for  ever,  when  and  so  soon  as  he 
should  attain  the  age  of  twenty-four  years, 
the  premises  in  question,  and  directed  the 
trustees  to  surrender  the  premises  accord- 
ingly. Michael  Lea  attained  the  age  of 
twenty-one  years,  but  died  under  the  age 
of  twenty-four  years.  liord  Kenyon  said, 
*'  the  only  question  is,  ly^ther,  in  the  event 
of  Michael  Lea  dying  before  he  attuned 
the  age  of  twenty-four  years,  this  was  a 
vested  interest  in  him  descendible  to  his 
heir-at-law ; — and  i  conceive  there  can  be 
no  doubt  on  this  question.  It  has  been 
argued,  that  it  depended  on  a  condition 
precedent,  and  that,  that  not  having  hap- 
pened, the  estate  never  vested  in  Michael 
Lea.  And  certainly  the  consequence  con- 
tended for  would  follow,  if  this  were  a 
condition  precedent.  The  only  case  cited 
in  support  of  it  is  that  of  Brtmnmord  v. 
Edwardi{pd')\  but  it  must  be  remembered 
the  words  there  are  very  difilerent  from  the 
present.  There  it  was  i^he  should  attain  the 
age  of  twenty-<me  years ;  but  the  words  in 
this  case  only  denote  the  time  when  the 
beneficial  interest  was  to  arise."  The  other 
two  Judges  in  court,  Mr.  Justice  Ashhurst 
and  Mr.  Justice  Grose,  gave  their  opinion 
to  the  same  effect.  There  is  also  on  this 
point  the  case  of  Doe  d.  Morris  v.  Under- 
dovm  (40).  We  think  these  cases  quite 
sufficient  to  shew  that  the  estate  tail  of 
Isabella  was  vested  on  the  death  of  the  tes- 
tator, her  mother  havii^  died  in  his  life- 
time. 

We  may  here  observe,  that  this  ques- 
tion as  to  the  effect  of  dying  without  issue 
may,  perhaps,  be  now  agitated  for  the 
last  time;  for  by  tiie  act,  7  Will.  4.  &  1 
Vict.  c.  26.  s.  29,  which  takes  effect  at  the 
beginning  of  this  year,  all  these  expressions 
of  "die  without  issue,"  or  "die  without 
leaving  issue,"  or  any  other  words  which 
may  import  a  failure  of  issue,  shall  be  con- 
strued to  mean  a  want  or  failure  of  issue 
in  the  lifetime  of  the  pwrty ;  and,  therefore, 

(39)  t  Ves.  945. 

(40)  Will«.S9S. 
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the-  fifty-seven  caseis  alluded  to  by  Lord 
EllenboTOugh,  in  Doe  v.  Ellit,  as  having 
been  mentioned  by  Lord  Thurlow  hi  Btgg* 
V.  Beatley  (41),  as  having  occurred  on  this 
bead,  as  well  as  several  others  since  tlutt 
time,  may  be  considered  as  ont  of  onr  re* 
porto,  except  as  to  wills  made  before  the 
present  year. 

The  second  question  is,  assuming  Isa- 
bella to  have  a  vested  estate  tail,  whether 
the  recovery  suffered  by  her  was  sufficient 
to  bar  the  estate  tail ;  and  for  that  it  is 
necessary  to  consider  what  estate  the  trus- 
tees took  under  the  wilL  This  Court  had 
occasion  a  short  time  ago  to  consider  the 
question,  what  estate  tmstees  took  under 
a  will,  in  the  case  of  Doe  dem.  SkelUy  v. 
EdUttf  in  which  the  rule  laid  down  by  Mr. 
Justice  Bayley  and  Mr.  Justice  Hoboydt 
in  Doe  d.  Ptager  v.  NtekoU*  (42),  was  cited, 
where  Mr.  Justice  Bayl»  says,  **  that  it  may 
be  laid  down  as  a  genoral  mle,  tbat  where  an 
estate  is  devised  to  trustees  for  particular 
purposes,  the  legal  estate  is  vested  in  them 
as  long  as  the  execution  of  the  trust  re- 
quires it,  and  no  longer ;  and,  therefore,  as 
soon  as  the  trusts  are  satisfied,  it  will  vest 
in  the  person  beneficially  entitled  to  it 
and  Mr.  Justice  Holroyd,  in  the  same  case, 
sa^  '*  that  a  trust  estate  is  not  to  continue 
b^ond  the  period  required  for  the  pur- 
poses of  the  trust."  But  the  Court  goes 
on  to  say  that,  "  if  the  rules  above  men- 
tioned, as  laid  down  by  these  Judges,  be 
ctmfined  so  as  to  say,  that  the  tmsteea  ori- 
ginally take  only  that  qnanti^  of  interest 
which  the  purposes  of  the  trust  require, 
as  far  as  is  expressed  by  the  words  used 
in  the  instrument  itself,  or  by  the  apparent 
intention  of  the  maker  of  the  instrument, 
consistent  with  the  language  of  it,  then  we 
admit  the  rule  to  be  correct ;  but  if  it  be 
meant  to  apply  to  all  cases  in  general  where 
the  trusts  are  no  longer  capable  of  being 
carried  into  effect,  but  yet  the  instrument, 
by  the  1^1  construction  of  it,  already  gave 
an  estate  which  might  continue  for  a  longer 
period  than  that  during  which  the  objects 
of  the  trusts  had  an  actual  existence,  then 
that,  in  my  mind,  will  admit  of  e  dii^rent 
cmaideration.  I  admit  that  for  a  great 
number  of  years  past  the  Courts  have  held, 

(41)  1  Bro.  C.C.I  90. 

(42)  1  B.  &  C.  336 ;  t.  e.  t  taw  3.  Rep.  K.B. 
J24. 


that  trustees  take  that  qtmtity  of  interest 
which  the  purposes  of  the  trust  require : 
and  the  question  is,  irot  whether  the  maker 
of  the  instrument  has  used  words  of  liusi- 
tation,  or  ex[nressions  adequate  to  cfmrey 
an  estate  of  inheritance,  hut  whether  m 
exigencies  of  the  trust  require  a  fee,  or  can 
be  satisfied  by  a  less  estate." 

We  acquiesce  in  what  the  Court  there 
said,  and  we  will  now  consider  what  estate 
the  trustees  took  under  the  win,B8  quahfied 
by  the  rule  laid  down  in  that  case.  The 
first  tfaii^  to  notice  is  die  interest  they  took 
before  Isabella  attained  her  age  of  twenty- 
five  years.  That  was  only  an  estate  for 
years,  determinable  upon  her  attaining  that 
age  CfT  dying  before ;  and  that  was  not  a 
freehold,  but  a  term  of  years ;  and  it  woaU 
not  prerat  Isabella  hom  soflferii^  a  re- 
covery, M  die  bad  Uie  ftnrt  fanmcdiato  ea- 
tate  of  freehold,  and  as  the  devise  to  bar 
gave  her  the  l^al  estate.  As  for  as  the 
mere  devise  to  her  went,  that  would  be  a 
legal  recovery.  Another  trust  imposed 
upon  the  trustees  by  the  will  is,  to  pay  the 
rents  and  profits  of  the  estate  to  the  wife 
of  the  testator  for  her  life,  or  duri^  her 
widowhood.  That  would  give  them  a  free- 
hold interest  in  the  estate ;  but  as  she  died 
in  the  lifetime  o£  the  testator,  it  never  took 
efiect,  and  as  the  duration  of  their  esute 
fm  dwt  pnr|NMe  is  limited  by  the  will,  it 
woiUd  fiul  within  die  general  rule,  that  dw 
olject  ceasing,  the  estate  of  the  trustees  - 
eeases  also.  We  do  not  enter  into  any 
ooosideratitm,  whether  die  words  in  tlw 
will  would  give  the  l^al  estate  to  Ae 
trustees ;  if  they  did  not,  the  wife  of  the 
testator  would  have  had  l^al  estate; 
but  the  estate  being  gone  ahegedwr,  it  is 
no  <^jection  to  the  recovwy. 

The  next  thing  is  the  amtui^  to  Jane 
Dalton  Hodgson.  If  an  annui^  be  left 
charged  upon  the  real  estate,  and  the  es- 
tate be  devised  to  tmstees,  that  alone  doee 
not  ^ive  the  legal  estate  to  the  trasteca  t 
but  if  they  are  directed  to  pay  the  annuity, 
then  they  have  the  Icol  estate  for  that 
purpose.  This  is  folly  alustrated  by  Lord 
Alvanley  in  Xenricifc  v.  Lord  mUiam  Bern* 
clerk  (48).  As  to  piqrment,  debts  and  an- 
nuities stand  upon  the  same  footiw.  And 
then,  inasmuch  as  the  will  directs  the  trus- 

(43)  3  Bm.  Ac  Ful.  178. 
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tect  to  pay  tlw  aniniity,  there  appears  to 
be  an  eitate  of  freehdd  in  the  tmsteea 
whidi  precedes  the  ettate  of  Isabella,  the 
daughter;  and,  consequently,  would  pre- 
vent her  suflfering  a  Talid  recovery. 

The  next  trust  to  be  noticed  is,  that  the 
trustees  are  to  sell  to  pay  debts,  in  case  of 
de6ciency  of  the  personal  estate.    It  ap- 
pears from  the  case  that  there  was  such 
deficiency ;  consequently,  die  trustees  had 
an  estate  in  fee  to  enable  them  to  sell,  and 
they  have,  in  fhct,  sold  part  of  the  estates 
accordingly,  and  I  presume,  (though  it  is 
MM  so  suted  In  die  case,)  diat  they  have 
sold  enooi^  to       die  debts;  and  dut, 
dm^re,  there  doei  not  remain  anything 
more  to  be  done  by  them  in  that  respect. 
Then  n  qoeation  arises^  whether,  as  the 
object  of  that  part  of  die  trust  has  been 
performed,  there  was  an;  estate  lemaining 
in  the  trustees  which  had  been  created  for 
the  purposes  of  this  trust  It  might  appear, 
according  to  the  case  of  Doe  d.  Player  v. 
A^ieAoUt,  that,  the  object  of  the  trust  being 
periSmned,  the  esute  of  the  trustees  in 
Re  aami^  shouM  cease  also:  but  inaamacb 
as  the  power  of  die  trustees  as  to  this  arose 
upon  a  eentingeney,  and  that  conUngency 
has  hiqipened,  dwy  had  a  full  power  to 
adl  anr  part  1^ die  premises;  and  then, as 
the  wiU  does  not  confine  dwir  power  to 
sdl  so  nndi  as  shmdd  be  sufficient  to  pay 
the  debts,  and  also  as  diere  is  no  devise 
over  of  such  parts  as  should  remain  un- 
sdU,  we  are  of  opinion,  that  the  trustees 
retailed  the  fee  simple  created  by  the  will 
in  the  whole  of  the  estates  of  the  testator, 
accordu^  to  die  qualification  of  the  rule 
in  Dae  dem.  Shelley  v.  Edlin.    It  is  true, 
Aat  4ie  bmnaii^  of  die  language  of  the 
power  to  mM  says,  **  My  part"  of  the  es- 
tate, and  does  not  say,  "the  whak  or  any 
part,"  but  the  latter  part  of  the  power  says, 
"Ike  Mud  premus  or  any  pari  thereof," 
and  we  think  the  legal  effect  of  this,  taken 
sltowether,  is  to  extend  the  power  ever  the 
triicrie.  liie  case  of  Wdrter  t.  Hutchmton 
*as,  in  some  respects,  die  sanw  as  to  Kmi- 
tatxma  as  the  present ;  and  though  there 
.t    was  a  devise  in  fee  to  the  trustees,  this 
Court  held  they  only  took  a  chattd  inter- 
est ;  but  the  limitatians  were  very  compli- 
cated, and  we  eonsider  the  decision  as  hav- 
ing turned  on  the  particular  circumstances, 
and  not  on  the  general  point  of  the  trusMes 


taking  the  fee ;  and  we  do  not  think  diat 
case  auffieient  to  vary  what  we  consider 
the  general  principle,  so  as  to  give  a  chattel 
interest  only  to  the  trustees. 

Then  as  die  trustees,  in  our  optnioD,  have 
a  general  fee  simple  in  the  wh^  estate,  it 
is  to  be  considered  bow  that  affects  the 
recovery;  and  upon  that  we  think,  such 
fee  simple  absorbs  the  freehold  which  they 
bad  for  the  payment  of  the  aimuity  to  Jane 
Dalston  Hodgson,  though  not  as  a  regular 
merger,  and  that  the  case  is  to  be  consider- 
ed as  uptm  the  estate  in  fee  being  in  the 
trustees.  We  diink,  that  they  have  die 
legal  estate  in  fee,  and  that  Isabdla  has  an 
equitable  estate  in  tail ;  and,  therefore,  she 
may  soffbr  an  equitable  recovery,  which 
will  have  the  effect  of  berring  all  equitable 
remainders  over,  though  it  would  not  bar 
legal  remainders.  Then,  is  the  remainder 
to  the  lessor  of  the  plaintiff  and  Jane  Dal- 
ston Hodgson  a  legal  or  an  equitable  re- 
mainder !  We  are  of  opinion,  that  it  is  an 
equitable  remainder.  It  is  of  the  same 
quality  in  that  respect  as  the  estate  to  Isa- 
bella ;  the  trustees  have  the  legd  estate ; 
and,  therefore,  the  remainder  over  is  bar- 
red. 

We  are  of  o^nion,  therefore,  -that  die 
lessor  of  the  plaintiff  is  not  entided  to  re- 
cover, and  the  judgment  will  be  entered  as 
agreed  in  this  case. 

Judgment  for  the  defendant. 


1837.     )    TUB  aWBir  D.  SIR  nOBSIT 
Nov.  II.  /  BAKia. 

Clerk  of  the  Peace— Fees, 

The  clerk  of  the  peace  is  not  entitled  la 
rteme  any  fee  from  lAe  eoaety  m  reipect  of 
^moas  eameted  md  $enteneid  ta  kard  la- 

The  ebrjfc  of  tetrian  of  the  gaol  deUeery 
at  Nengate  claimed  from  the  treamsrer  y 
the  county  of  Mitktleiex,  feet  wtder  the  5 
Oeo.  4.  c.  84,  upon  all  febnu  eonoicted  and 
tenteneed  to  be  tranwportfd.  He  had  jur- 
eeeded  to  the  office  mtbMeqnent  to  the  pasting 
of  that  act,  at  which  time  his  predeceteor  d»d 
not  aotuaUy  receioe  any  fee,  and  had  not  for 
mmy  yeart  p^ewttulyt  although  the  fee  had 
formeny  btottptdd: — JMrf,  m  an  appOca- 
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iion  for  a  mmdamu  to  compel  ike  payment 
from  the  treasurer  of  the  county,  thai  the  fee 
had  not  ipso  facto  eeated  to  m  payable,  btU 
that  the  writ  ought  to  imw,  in  order  that  the 
eircmngtaneeM,  under  which  the  payment  had 
been  ^tccfn^mned,  might  be  aecertmned. 

[For  the  report  of  the  above  cate,  BCe 
7  Law  J.  Rep.  (m.s.)  M.C.  p.  69.] 


NOV^  8*5   }  «0%Kn  B.  0B(»H3B  WATTS. 

Poor  Law— 'Assistant  Overseer'MAeeomUt 
•"Appeal,  Time  of. 

An  tqajpeal  may  lie  agmntt  the  aeemmts 
of  an  aetutant  overseer. 

The  time  of  appeal  against  ah  oeerseer's 
accountSt  commences  when  the  accounts  are 
allowed  and  published,  which  publication 
takes  place  when  they  are  deposited  with  the 
churchwardens  and  overseers  for  pubUc  in- 
gpeclim,  and  the  fact  of  depositing  bonft 
fide  made  known. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (k.s.)  M.C;  p.  72.] 


1 838.     \  THE  QUEER  0.  THE  CAMBBIDOB 

April  25.  /       OA8-LIORT  coupANr. 
Poor-Rate — Gas-Light  Company. 

The  proper  mode  of  rating  the  prenuses 
of  a  gas-light  company,  it  to  ascertmn  the 
rent  which  a  tenant  would  pay  for  the  use  of 
such  prenUses,  paying  all  rates  and  outgo- 
ingSf  to  make  them  productive,  and  doing  all 
ordinary  repairs. 

From  the  amount  of  that  rent,  the  com- 
pany are  entitled  to  deduct  the  ttnnual  ex- 
pense of  a  fund  necessary  for  the  renoeation 
of  such  premised,  but  not  the  annval  profit 
ttpon  the  eiqtitttl  expended. 

Where  the  pipes  and  memts  rm  ikrwgh 
several  parisMS,  the  assessment  must  be  in 
proportion  to  tke  quantity  of  the  apparatus 
situate  in  each  parish,  and  not  according  to 
the  amount  of  profU  recewed  therm. 

The  Cambridge  Gas-light  Company  have 
pipes  and  mains  running  through  the  colleges 
and  haUs  of  the  University  ^  Candmdge, 


which  are  extra-pardehial  places  : — MM, 
that  tite  company  were  not  rateable  in  respect 
ef  such  parts  of  the  apparatus. 

[For  the  report  of  the  above  case,  sec 
7  Law  J.  Rep.  (k.s.)  M.C.  p.  50.] 


1838  1 

Evideme — Entries  tn  PubKc  Books. 

By  the  nUes  and  orders  of  the  Poor  Law 
Coamissioners,  the  meeUcal  (^eers  of  every 
Union  are  bound  to  keep  a  book,  and  enUr  m 
mcomU  thereat  of  thdr  visits  to  Uie  jmipert 
under  their  aare: — Held,  m  an  action  for 
a  Ubel  impuHng  negligence  to  a  me£e^ 
fjfficer,  in  which  there  was  a  jus^fictUion,  that 
the  plaintiff  could  not  produce  in  «owfmee 
mine*  made  by  him  in  suck  booA  of  ka 
vtsUs, 

Case.  This  was  aa  action  for  a  libel, 
published  by  the  defendant  in  The  Lancet, 
of  the  18th  of  November  1837,  upon  the 
plaintiflT,  who  was  the  medical  officer  of 
the  Kington  Union,  appointed  under  the 
4  8c  5  Will.  4.  c.  72,  imputing  to  the  plain- 
tiff neglect  and  want  of  attention  to  a  pau- 
per suffering  under  a  terions  diieaie.  Tba 
defendant  justified,  and  pleaded  that  the 
charges  were  true. 

At  the  trial,  before  Alderaon,  B.  at  the 
last  Herefordshire  Assises,  the  pauper 
having  stated  that  he  had  been  neglected  by 
the  plaintiff,  and  had  been  suffered  to  re- 
main  several  weeks  without  being  visited 
by  him,  the  plaintiff  proposed  to  give  in 
evidence  entries  in  a  book,  which  is  pro- 
vided, according  to  a  form  directed  by 
the  Poor  Law  Commissioners,  and  is  called 

The  Weekly  Return  of  Medical  Officer.** 
It  contains  the  fumes  of  all  invalid  paa- 
pers,  and  the  days  on  which  they  are  vi- 
sited by  him.  The  entriea  in  qneatioa 
were  nnde  by  the  plaintiff.  The  learned 
Ju^e  refused  to  admit  it,  and  the  defence 
being  made  out  in  substance,  according  to 
the  opinion  of  tlie  jury,  though  fiiiling  in 
some  particulars,  they  found  a  verdict  for 
the  plaintiff,  damages  ls,\  and  his  Lord- 
ship certified  under  the  statute  of  Eliaa- 
beth. 
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LmdUmt  ^b?**  *  fonner  day  in  this 
term,  mored  for  a  rule  for  ■  new  trial*  on 
the  ground,  that  the  verdict  was  against 
ihe  we%;ht  of  the  evideiwe,  and  also  that 
this  evidence  was  improperly  rejected. 
The  book  was  a  public  document.  It  was 
kept  by  the  directions  and  orders  of  the 
Poor  Law  Commissioners,  who,  by  the  4 
&  5  Will.  4.  c.  76,  8,  15,  are  empowered 
to  make  rules  and  orders*  which,  by  sec* 
tion  42,  are  to  have  the  same  authority  as 
if  they  were  contained  in  that  act  of  parlia- 
menu  The  entries,  therefore,  would,  in 
general,  be  evidence.  But  it  was  urged, 
that  as  they  were  made  by  the  pbintiif*  be 
could  not  nse  them  in  his  own  behalf.  No 
such  distinction  can  prevail. 

Cur.  oAr.  twft. 

Lord  Dehuan,  C.J.  now  delivered  the 
judgment  of  the  Court. — This  is  an  ap- 
plication for  a  new  trial  on  account  of  the 
smallness  of  the  damages,  and  the  Court 
thought  it  right  to  call  the  attention  of  Mr. 
Bartm  Alderson  to  the  subject,  before  de- 
ciding upon  the  application.  That  learned 
Judge  has  considered  it,  and  is  of  opinion 
that  the  verdict  is  right ;  that  the  justifica- 
tim  was  sufficiently  proved;  and  that  the 
small  damages  were  perfecdy  proper.  A 
doubt  baa  been  rused  with  respect  to  some 


particular  evidence  that  was  oflfered  at  the 
trial,  and  rejected.  This  was  evidence  of 
the  contents  of  a  certain  book  kept  in  obe- 
dience to  the  orders  of  the  Poor  Law  Com- 
missioners. The  plaintiff  had  nude  in 
this  book  certain  entries  of  visits  perform- 
ed by  him  as  the  medical  ofBcer  of  a 
Ppor  Law  Union.  It  was  allied,  that 
those  entries  might  be  received  in  evidence, 
because  they  resembled  those  made  in  the 
log-book  of  a  ship  of  war,  and  other  things 
of  a  similar  nature.  But  in  all  those  cases 
the  entries  were  made  by  an  officer  in  the 
due  discharge  of  a  public  duty,  and  were 
accredited  by  those  who  acted  on  them. 
Here  the  book,  it  is  true,  wu  kept  in 
obedience  to  the  orders  of  an  act  of  parlia- 
ment, but  public  credit  was  not  given  to 
it  by  the  act,  and  the  entries  were  made  by 
the  party  solely  for  his  own  purposes.  If 
the  Court,  merely  because  the  book  was 
directed  by  the  act  of  parliament  to  be 
kept,  were  to  make  the  entries  in  it  evidence 
for  the  party  who  made  them,  then  the 
accounts  of  a  public  accountant  might  be 
given  in  evidence  for  himself;  a  conclu- 
sion at  which  the  Court  could  not  possibly 
arrive.  The  Court,  however,  is  of  opinitm, 
that  the  evidence  was  very  properly  rnect- 
ed,  and  therefore  cannot  grant  any  rule. 

RulereJiuedU 


END  OF  EASTEB  TERM,  1838. 
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1838.      3      ™K        H.  TATIOR,  Ct  THS 

May  31.  1    HAiioHism  amd  lhm 

V     BAU.WAT  OOMPAMT* 
Certiorari — jfffidavitt. 

Where  a  certiorari  w  iotight  to  bring  up 
an  inqtasition  that  it  may  oe  matked  for 
tome  errar,  a  copy  of  it  mutt  he  thewn  to 
the  Court  when  the  nde  it  applied  for^  or 
the  apf^icant  mutt  smear  poniwebf  to  tome 
defect  cotUmned  in  it. 

An  t^Uttmt  that  A,  B*  olnects  that  there 
it  a  cerlmt         i»  m  tnqumtion,  itiusi^' 

Thii  wai  an  apidicatkm  fin  a  eti^ari 
to  remore  an  inquisition,  taken  on  Uie  iad 
of  February  last,  to  assess  the  valuation  of 
certain  premises  at  Manchester,  taken  by 
the  company  under  their  act,  the  6  &  7 
Will.  4.  c.  cxi,,  for  the  purposes  of  the 
railway.  A  riJe  niti  had  been  obtained 
upon  affidavits,  which  alleged,  in  effect, 
that  the  company  had  claimed  certain  lands 
and  premises  not  included  in  their  parlia- 
mentary  line,  nor  allowed  to  be  taken  by 
their  act ;  and  it  was  sttted,  that  die  com- 
pany having  given  notice  of  the  summon- 
ing of  a  jury  to  aaaeis  the  value,  Mr. 


Taylor  served  a  protect  upon  the  comMoy, 
and  upon  the  sheriff  of  the  county  of  Lan- 
caster, previous  to  die  entering  upon  the 
inquisition,  in  which  he  denied  the  right  to 
take  certain  premises  therein  specified. 
Mr.  Taylor's  affidavit,  after  setting  oat  a 
copy  of  this  protest,  stated,  that  the  ioqui- 
aition  was  talcen,  and  the  jury  gave  a  ver- 
dict for  a  sum  of  17,000f.  to  be  paid  by 
the  company  for  the  purchase  of  the  pre- 
mises previously  described,  which  it  wss 
said,  "  are  in  such  inquisition,  stated  to  be 
parUculariaed  in  the  said  warrant,  and  to 
be  by  the  act  of  parliament  authorised  to 
be  twen  by  the  company,  but  which  tlus 
deponent  atterit  it  not  the  fact;'*  and  that 
the  sheriff  pronounced  judgmient  for  die 
purchase-money.  The  affidavit  cmtinaed 
thus :  '*  And  the  defendant  further  objeett, 
that  the  inquisition  does  not  aet  forth  or 
contain  the  notice  to  treat,  required  to  be 
given  by  the  company  to  the  parties  inter- 
ested in  the  lands  previously  to  the  sum- 
moning of  a  jury,  which  notice  the  defen- 
dant considers  and  is  advised  the  inquisition 
ought  to  contain."  It  was  atated,  that  all 
the  focts  set  forth  io  the  proteat  were  tme. 

Cretemell,  Sir  W,  W,  FoUett,  and  Tom- 
Union,  now  diewed  cause,  and  afticr  olgeoii^ 
that  as  it  was  enacted  in  the  atatate,  that 
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the  inquisition  ilioiild  be  final  upon  the 
Mrties,  the  eertioran  was  taken  away, 
(which  objection,  however,  the  Court  over- 
ruled,) alleged  that  it  did  not  appear  that 
the  inquisition  had  the  defect  complained 
of  (1),  as  it  was  not  brought  before  the 
Court  by  the  applicant,  and  that  for  a  like 
reason  the  Court  could  not  compare  the  pro- 
perty contained  in  the  schedule  of  the  act  of 
parhament,  with  that  in  the  inquisition. 

Sir  F.  Pollock  and  Sir  G.  Latin,  in  sop- 
port  of  the  rule,  contended,  that  the  ani- 
davita  were  atroi^  enough  to  warrant  the 
Conrt  in  ordering  the  eerfiorars  to  issue  to 
bring  up  the  inquisition,  die  affidavit  stat- 
ing that  it  does  not  contain  the  matter 
required. 

Lord  Dbmhan,  C.  J. — No  doubt  this 
certiorari  will  issue  if  anything  has  been 
taken  from  the  applicant,  which  the  act  of 
parliemeot  did  not  authorize  to  be  taken ; 
bat  we  must  clearly  see  that  it  is  so,  and 
I  do  not  understand  how  we  can  aee  it 
udesa  a  copy  of  the  inquisition  be  set  out, 
or  unless  it  be  shewn  tlut  an  exact  eo|^  of 
it  cannot  be  obtained ;  and  the  party  dis- 
tinctly affirms,  that  something  has  heea 
done  contrary  to  the  act  of  parliament. 
That  is  not  done  where  the  applicant  says 
he  further  o^^<«  that  such  and  such  de- 
fects exist.  That  mode  of  stating  the  ob- 
jection is  not  enough.  It  merely  shews 
that  he  is  making  an  objection  which  he 
believes  to  be  a  bond  fide  objection.  With 
respect  to  the  other  matter,  the  inquisition 
stating  generally,  that  there  was  an  autho- 
rity, it  should  have  been  stated  distinctly 
that  there  was  not.  That  is  not  done  1^ 
the  statement  that  some  of  the  lands  were 
not  in  the  schedule,  because  the  company 
have  power  to  take  others,  if  certified  by 
two  Josticee  of  the  Peace.  The  exktence 
of  ihet  certificate  ought  to  have  been  ne- 
gatived. 

{Sir  F.  PoUoek  referred  to  the  affidavit, 
in  which  the  applicant  asserted  that  the 
statement  in  the  inquisiiion  was  not  the 
&ct.] 

Lord  Dxnhak,  C.J. — I  do  not  under- 
atand  that;  he  should  have  stated  how  it 
was  not  the  fact.  But  his  affidavit  is  wholly 

(1)  As  towhieh,  imTIm  Kiog  v.  tlw  Trustees 
of  dba  Nonrieh  and  Wattoo  TompilM  Roads,  5 
Ad.&  EL563;  1.0. 6  Uv  J. Rep.  {n*.)  K.B.41. 
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insufficient  to  shew  that  the  proeeedfi^, 
which  is  primd  facie  right,  is  defective.  I 
disclaim  the  argument,  tliat  we  are  to  have 
the  inquisition  brought  up,  to  see  whether 
it  is  perfect  or  not ;  but  we  ought  to  have 
it  made  out  to  us  that  there  is  some  defect, 
though  we  may  not  pledge  ourselves  on 
granting  the  rule  to  say  that  it  is  fatal.  We 
cannot  encourage  applications  of  this  sort, 
unless  we  distinctly  see  there  is  some  mat- 
ter of  fact  upon  which,  in  point  of  law, 
some  doubt  may  be  raised. 

LiTTLBDALi,  J. — A  regular  copy  of  the 
inquisition  ought  to  have  been  set  out,  or  a 
statement  of  what  it  contains. 

Pattisom,  J. — In  regard  to  the  use  of 
the  word  object,  it  is  said,  that  any  person 
of  common  sense  must  understand  what  it 
means.  Then,  why  cannot  the  party  use 
the  word  mear  ?  I  will  not  encourage  a 
man  to  use  another  word,  and  then  come 
and  say  it  means  the  same  thing.  In  an- 
other court  the  practice  is  for  a  party  to 
say,  /  farther  mba^.  That  is  allowed,  I 
apprehend,  because  it  is  a  question  of  law 
to  which  the  party  deposes.  As  to  the  other 
point,  we  ou^t  to  be  very  cautions  how 
we  grant  mywr^mm^  unless  we  see  some 
objection  that  will  probably  be  &ta]. 

Williams,  J. — It  is  true,  we  are  not 
called  upon  to  quash  this  inquisition,  but 
before  we  grant  the  cerUorarit  to  bring  it 
up,  some  presumption  should  be  raised 
that  it  does  contam  an  error.  In  regard 
to  convictions,  they  are  not  complete  until 
the  last  moment,  and  the  error  takea  place 
at  the  hearing;  yet  we  require  it  to  besbewn 
that  the  error  was  at  the  hearing,  and  is 
not  a  mere  matter  of  form,  which  will  ha 
set  right.  Here  the  inquisition  was  and 
must  be  as  it  ia.  It  was  filed  at  the  Ses- 
sims,  and  a  copy  might  have  been  obtained 
if  the  applicant  had  applied  for  iL  It 
ought  to  have  been  presented  to  us  m 
eoUdo, 

Rule  discharged,  withoiU  costs. 


1838.     )  THS   aUBBM  0.  TBE  IMHABl- 

May  SO.  /       tarts  ov  brxxham. 

Poor  Xaw— 4  4"  «  Will.  4.  c.  76.  #.  97. 

If  no  notice  of  chargealnUty  he  sieved 
wiM  the  copif  of  the  order  of  removal,  and 
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there  he  an  appeal  on  that  ground,  the  Set- 
tums  muet  qwuh  the  order  ^  remocal. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (m.9.)  M.C.  p.  87.] 


■  1838.  1  EHFSOM  0.  EAIRVAX  AMD 
May  25.  /  AMOTHER. 

Verdict — Discharging  Jury. 

In  an  action for  libel,  the  defendant  pleaded 
two  pleat,  not  guilty,  and  a  jrutyication. 
The  jury  found  for  the  defendimt  onthe  fret 
plea;  ana,  no  eeidenee  oetM  c^lfored  by  the 
defendantt  for  the  fiainiiff  on  the  secmd 
plea: — Held,  that  the  defendant  wot  not 
jvetijkd  in  slating  on  the  postea,  that  the 
jury  ntere  discharged  from  fneUng  any  cer- 
«Sei  on  the  tecona  issue. 

This  was  aa  action  of  libel,  to  which  the 
defendants  pleaded  two  pleas — Not  guilty, 
and  a  justification*  on  which  issue  was 
joined. 

The  trial  took  place  at  Guildhall,  the 
Sittings  &iier  Michaelmas  term,  1836,  be- 
fore Lord  Denman,  C.  J.,  when  the  jury 
found  a  verdict  for  the  defendants  on  the 
first  issue,  upon  the  ground  that  the  pub- 
lication was  not  a  libel.  No  evidence  was 
oflfered  in  support  of  the  justification,  and 
the  jury  found  a  verdict  for  the  plaintiff 
thereon.  The  defendants  obtained  the  re- 
cord, and  prepared  the  postea,  alleging 
that  the  jury  found  for  the  defendants  on 
the  first  issue,  but  were  discharged  by  con- 
sent on  both  sides  from  giving  any  verdict 
on  the  second  issue.  In  Baster  term, 
1837— 

Bompas,  Serj.  on  behalf  of  the  plaintiir, 
obtained  a  rule,  calling  on  the  defendants 
to  shew  cause  why  the  Nisi  Prius  record, 
with  the  marshal's  indorsement  on  the 
panel,  should  not  be  delivered  up  to  the 
plaintiff  to  enable  him  to  prepare  the  pos- 
tea, and  enter  up  final  judgment  thereon, 
with  the  costs  of  the  application. 

The  JUomey  General  and  W.  H.  Watson 
now  shewed  cause. — As  the  jury  found  a 
verdict  for  the  defendants  on  the  general 
issue,  and  therefore  negatived  the  exist- 
ence of  the  libel,  it  would  be  most  incon- 
gruous to  suffer  the  other  issue,  which 


justifies  the  truth  of  the  libel,  to  be  found 
for  the  plaintiff.  The  jury  cannot  say  that 
the  Hh»  is  not  true,  when  they  have  al- 
ready said  that  the  defendants  did  not 
publish  the  libel.  The  only  way  to  avoid 
that  incongruity,  is  for  the  Judge  to  dis- 
cha^  the  jury  from  finding  any  verdict 
upon  the  second  issue.  Many  cases  shew 
that  the  Judge  can  do  so — The  King  v. 
JohnsoniX),  Cossey  v.  Diggons{i),  Dtoben 
V.  the  Marquis  of  Anglesea  (S),  Pomell  v. 
Ammrff  (4),  and  Cook  v.  Caidecot{5). 

[Loan  Denuah,  C.  J. — I  did  not  dis- 
charge the  jury  from  finding  any  verdict 
on  this  issue.  I  should  think  it  most  un- 
just that «  party  should  defend  himself  by 
casting  strong  and  violent  imputations 
against  the  plaintiff,  and  yet  not  be  liable 
to  pay  the  plaintiff's  costs,  upon  that 
issue.] 

If  Uie  jury  find  one  issue  for  the  defen- 
dant, why  need  they  go  on  to  determine 
other  issues,  which  will  be  wholly  imma- 
terial ?  No  doubt,  if  the  postea  be  drawn 
as  the  plaintiff  seeks  to  have  it,  the  plain- 
tiff will  be  entitled  to  the  costs  of  the  issue 
— Spencer  v.  HamerUm  (6) ;  and  that  ia 
contrary  to  the  justice  of  the  case. 

Bompas,  Serj.,  Humfrey,  and  S,  Hughes, 
in  support  of  die  rtde,  were  stopped  by 
the  Cfourt. 

ZiORD  Demiiam,  C.J. — The  argament 
goes  to  this  extreme  length,  that  not  only 
the  Judge  has  the  power  to  dischai^  the 
jury,  but  that  he  is  bound  to  do  so.  This 
question  did  not  arise  in  the  cases  cited, 
because  the  two  findings  of  the  jury  would 
there  have  been  inconsistent.  But  if  we 
see  that  there  is  a  mode  by  which  the  find- 
ings of  the  jury  here  can  be  explained 
without  any  necessary  inconsistency,  we 
roust  consider  that  they  have  acted  in  that 
manner,  and  must  put  such  construction 
upon  their  findings.  The  result  of  the 
verdict  then  is  the  same  is  if  the  jury  had 

(1)  5Ad.lcGI.48B;  s.  e.  5  Law  J.  Rep.  (ha) 

Excb.  282. 

(S)  «  B.  &  Aid.  M6. 

(S)  S  C.  &  M.  722  ;  s.  e.  4  Uw  J.  Rep.  [km.) 
Exch.  278. 

(4)  3  Btng.  581;  a.a.  1  Dow  Pari.  C.  (ii.s.) 

56  ;  1  Bli.  N.S.  552. 

(5)  4  C«r.  &  Pty.  315. 

<6)  4Ad.«(El.  41S;  lcSUw  J.  Rep.(H.a.) 
K.B.  114. 
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found  that  the  defendant  had  not  been 
guilty  of  speaking  anything  reflecting  upon 
tbe  character  of  the  plaintiff,  but  at  the 
same  time,  that  the  facts  stated  in  the  jut- 
ti6cati(m  are  absolutely  false. 
The  rest  of  the  Court  concurred ;  and — 

oMite  (7). 


THE  QDEBM  V.  WALL  LTNH. 


1SS8 

May  30 

Poor  RaU — OcatptUum. 

A,  engaged  to  serve  R.  ^  Co.  at  a  clerk 
and  brewer,  at  an  annua/  salary,  with  the 
privilege  of  living  in  a  house  in  the  brewery 
yard.  He  did  live  there  for  some  time,  but 
afterwards  took  another  house,  in  his  own 
name,  though  the  landlord  stated  that  he 
considered  R.  ^  Co.  to  be  his  tenants.  A, 
lived  ta  fAu  house,  but  R.  ^  Co.  paid  the 
rent  and  taxes,  which  were  assessed  upon  A : 
— Heldf  that  he  was  liable  to  be  rated  to  the 
wor-nife  m  respect  of  the  occupation  of  tlttt 
latter  house. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (h.s.)  M.C.  p.  85.] 


1838.  1 

June  1      r      ^^'^^^^  ^*  HBLKORB. 

Covenant — Lessor  and  Lessee. 

By  indenture  dated  March  21,  1828,  A. 
demiaed  to  B.  habendum  from  <Ae  25M  ^ 
March  instant,  for  the  term  of  seven  years 
thence  ensmng,  wanting  seven  days,  yielding 
yearly  and  every  year  during  the  said  term, 
the  yearly  rent  of  9851.,  by  four  equal  quar- 
terly  payments,  on  the  tSth  of  March,  the  Zith 
qf  June,  ^c.  in  every  year,  commencmg  from 
the  said  iSth  of  March  then  instant.  There 
was  a  covcTuint  to  pay  the  said  yearly  sum 
on  the  said  days  appointed  for  payment : — 
Heldf  that  the  lessor  was  entitled  to  recover 
the  rent  for  the  last  quarter  of  the  seventh 
year,  though  it  was  not  compute  until  tke 
term  had  expired* 

(7)  See,  as  to  tbe  discharge  of  the  Jury  by  tfae 
Judge  witboat  consent — Tiokler  v.  Rowltnd,  4 
Ad.  &  El.  868;  s.e.  6  Law  J.  B«.  (h.!.)  K.B. 

m. 


Covenant  on  an  indenture  of  demise^ 
dated  March  21.  1828,  whereby  the  plain- 
tiff demised  a  certain  messuage  to  the  de- 
fendant, habendum  from  the  25th  of  March 
then  instant,  for  and  during  the  term  of 
seven  years  thence  next  ennuing,  wantmg 
seven  days,  yielding  and  paying  therefore, 
ffHsrly  tmd  etery  year  during  the  said  temtt 
the  yearly  rent  or  sum  of  Z86l.,  by  four 
equal  quarterly  payments,  on  the  25th  of 
March,  the  24th  of  June,  the  K9th  of  Sep-F 
tember,  and  the  25th  of  December  m  every 
year,  commencing  from  tbe  aaid  25th  of 
Mardi  then  instant.  The  defendant  cove- 
nanted yearly  and  every  year  during  the 
continuance  of  the  said  demise,  to  pay  the 
said  yearly  sum  of  285/.,  on  the  days  and 
in  manner  therein  appointed  for  payment. 
Breach,  non-payment  of  the  said  yearly 
rent  in  every  year ;  and  that  in  the  last 
year  of  the  term,  defendant  omitted  to  pay 
more  than  nne-half  tbe  rent  thereof,  and 
that  on  the  25th  of  March  1835,  two  quar- 
terly payments  of  the  said  yearly  rent, 
chargoible  in  respect  of  the  same  premises 
during  the  same  two  quarters,  on  that  day, 
in  that  year,  were  due  and  payable  to  the 
plaintiff.  The  defendant  paid  into  court 
71/.  10«.  for  the  rent  due  at  Christmas 
1834,  and  demurred  to  the  declaration  so 
far  as  it  applied  to  the  other  quarter. 

Ogle,  in  support  of  the  demurrer. — The 
plaintiff  claims  a  quarter's  rent  due  on  the 
25th  of  March  1835,  but  the  term  of  the 
leaae  exfured  seven  days  previously ;  there- 
fore, no  rent  was  due  on  that  day.  Tha 
covenant  is  to  pay  during  tbe  continuance 
of  the  term,  on  certain  ipedBed  days ;  tba 
day  when  the  rent  was  aaid  in  thia  declara- 
tion to  be  dne,  was  not  one  of  those  days. 
The  intention  of  the  parlies  can  only  be 
gathered  from  the  covenant  itself.  If  tha 
plaintiff  be  entitled  to  a  compensation 
for  the  occupation  of  the  premises  during 
the  term,  be  must  resort  to  some  other 
remedy. 

Bayley,  contrft. — ^The  plaintiff  was  to 
have  rent  for  seven  years.  If  the  defen- 
dant's construction  were  correct,  be  would 
only  be  entitled  to  six  years  and  three 
quarters  rent.  There  is  nothing  to  shew 
that  the  rent  waa  due  on  the  25th  of  March 
1835 ;  it  may  be  considered  as  due  on  the 
first  day  of  the  year,  and  then  that  is  a  day 
within  die  continuance  of  the  term — Hm 
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V.  Grange {^).  According  to /fii<cA»M  v. 
Scott  (S),  where  thii  point  was  comidered, 
it  was  decided,  that  thnugh  the  landlord 
might  not  distrain,  still  the  remedy  on  the 
contract  remained.  Baden  v.  FUght  (3)  is 
also  an  authority  for  the  plaintiff,  and  Ltmg 
V.  BuTToni8{^)  is  not  applicable. 

Ogle  replied. — It  cannot  be  said,  that 
the  plaintiff  is  claiming  the  rent  for  the  first 
quarter  of  the  year,  because  it  is  admitted 
that  one  quarter's  rent  has  been  paid,  and 
the  plaintiff  must  have  applied  that  pay- 
ment to  the  first  quarter's  rent.  Stevenson 

Lambard{S)  shews  that  an  action  of 
covenant  cannot  be  maintained  against  the 
lessee  for  a  portion  of  the  rent  covenanted 
to  be  paid. 

Lord  Dbnman,  C.  J. — The  defendant 
has  contracted  to  pay  285/.  in  each  of  the 
seven  years,  but  quarterly  payments  are  to 
be  made  on  certain  days.  The  term  begins 
on  the  S5th  of  March,  and  the  payments 
are  to  be  made  from  that  time,  but  the  first 
payment  is  not  thrown  forward  to  the  24th 
of  Jtme.  The  first  year  is  to  be  considered 
as  commencing  on  the  25th  of  Mareh,dnr* 
ing  any  time  of  which,  the  rent  may  b« 
paid. 

IttTTLEDALB,  J. — The  sum  of  285/.  is  to 
be  paid  yearly,  by  four  quarterly  payments, 
on  particular  days.  It  is  not  intended, 
however,  that  the  rent  is  not  to  be  paid 
except  on  those  days.  The  lease,  though 
inartificiaily  drawn  and  difficult  to  be  con- 
strued, may,  however,  be  reconciled.  It 
may  be  read,  as  expressing  that  the  first 
year's  rent  is  to  be  paid  on  some  day  in  the 
year  commencing  on  the  85tb  of  March. 
The  mention  of  the  quarter  days,  is  only 
to  point  out  the  order  in  which  the  pay- 
ments are  to  be  made.  There  is  no  objec- 
tion to  our  construing  the  word  Jrom  as  or, 
for  the  former  word  is  sometimes  inclusive 
in  its  si^ification.  Such  a  construction 
agrees  with  the  intention  of  the  parties, 
and  we  may  treat  this  as  a  forehand  rent. 

Pattbson,  J. — I  cannot  entertain  the 

(1)  Plow.  Com.  164,  171. 
(t)  t  Mee.  At  W«ls.8IO;  co.  6  Law  J.  Rep. 
(N.s.)Eiab.  186. 

(3)  3  Bints.  N.C.  6B5 ;  ■.  e.  6  Law  J.  Rep.  (nj.) 
CP.  190. 

(4)  1  Urd  KenvoD,  847  ; 

(5)  3  East,  l/nii 


slightest  doubt,  but  that  the  parties  intend- 
ed that  the  annual  sum  of  285^  should  be 
paid  seven  times.  The  words  of  the  lease, 
are  *'  yielding  and  paymg  the  yearly  strai 
of  285/. ;"  so  ftr  there  is  no  doubt.  But  it 
is  added,  that  it  is  to  be  paid  by  four  equal 
quarterly  payments,  on  the  25ih  of  March, 
&c.  It  is  contemplated,  that  seven  such  an- 
nual sums  should  be  paid  one  in  each  year, 
but  the  question  is,  whether  the  intentim 
is  so  expressed.  As  the  term  is  to  com- 
mence on  the  25th  of  March,  and  the  pay- 
ment is  to  be  made  on  the  25th  of  Mardi, 
it  may  appear  that  the  parties  intended  a 
forehand  rent ;  in  which  view,  the  last  quar- 
ter would  clesriy  become  due  during  the 
term.  But  if  that  be  not  a  fair  construc- 
tion of  the  lease,  there  is  a  reservation  of  a 
yearly  rent  during  the  term,  which  is  to 
be  paid  during  each  year,  on  any  of  the 
days  mentioned,  and  then  there  is  an  ex- 
press covenant  to  pay  on  the  days  mention- 
ed. The  payment  might  be  made  on  the 
25th  of  March  in  the  bst  year,  uid  the 
objection  fails. 

WiLUAMS,  J. — There  can  be  no  doubt 
as  to  the  intention  of  the  parlies,  and  we 
ought  to  adopt  any  mode  of  effectuating  it. 
When  I  see  that  the  date  of  the  lease  was 
the  Slat  of  March,  and  the  first  payment 
of  rent  was  to  be  made  on  the  25th  of 
March,  I  think  it  was  the  intention  of  the 
parties  that  the  rent  should  become  due 
on  the  25th  of  March  ;  if  so,  the  whole 
sum  would  become  payable  in  the  last  year. 

Judgment  for  the  plaint'^. 


1         ,      >■      CODRIHGTOM  0.  LLOTD. 

June  1.  ) 

jtttomejft  Liabi^y  of* 

An  attorney  is  Uable  in  an  action  of  tres- 
pass for  arresting  a  party  at  the  suit  of  his 
cUentf  where  the  mil  is  afterwards  set  aside 
for  irregularUy, 

Trespass  for  assault  and  false  imprison- 
ment. 

Plea — I'hat  the  defendant  was  an  attor- 
ney of  the  Court  of  Exchequer,  and  that 
the  plaintiff  being  indebted  to  one  Francis 
Paipleif,  in  a  sum  of  money  exceeding  20/., 
the  said  Francis  Paipletf  employed  ue  de- 
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fendant  to  sue  out  a  writ  of  capias  against 
the  plaintifi* ;  and  that  the  defendant  as  his 
attorney  and  upon  such  retainer  prosecuted 
the  said  writ,  and  directed  it  to  the  sheriff 
of  Kent,  to  arrest  the  plaintiffi  who  accord- 
ingly was  arrested  on  that  writ.  The 
plaintiff  new  assigned  an  assault  and  im- 
priamtment  on  a  different  occasion.  To 
this  the  defimdant  pleaded  the  same  fiwts 
u  to  the  deebiratton,  bnt  alleging  the  deli- 
very of  the  writ  to  have  been  to  the  sheriff 
of  Hampshire.  To  this  the  plaintiff  replied, 
that  the  writ  was  sued  out  irregularly,  and 
afterwards  set  aside  by  an  order  of  Parke,  B. 

Demurrer,  and  joinder  in  demurrer. 

Jamett  in  support  of  the  demurrer. — 
The  defendant  contends  that,  being  only 
the  attorney  in  this  case,  he  is  not  respon- 
sible for  the  wrongful  arrest  of  the  plain- 
tiff.  No  case  shews  that  he  can  be  made 
fiable  where  die  writ  is  only  irr^ular,  and, 
tlierefore,  merely  voidable.  If  it  be  void 
indeed,  it  is  otherwise — Barker  v.  Braham 
(1),  and  Bates  v.  PitliM  (2). 

kimglalu,  contri.— lite  only  distinction 
to  be  found  in  the  books  is,  that  the  officer 
acting  under  the  process  is  justified  by  it, 
though  it  be  irregular;  the  parties  are  not — 
Phiiips  V.  Birm  (3),  Parsons  v.  Ltoyd{i), 
note  to  King  v.  Harri$on(5).  But  no- 
where does  it  appear,  that  the  attorney  is 
not  responsible  for  the  act  done  by  his  di- 
rections. He  is,  in  effecti  one  of  the  parties. 
In  Loton  v.  Vevereux  (6),  the  attorney  was 
made  renonsible  for  taking  goods  in  exe- 
cution,  where  the  judgment  was  afterwards 
set  aaide. 

Jamee,  in  reply. — The  attorney  is  an 
officer  of  the  Court.  He  referred  to  Stoket 
V.  fTkite  (7),  and  Noel  v.  Isaac  (8). 

LoBD  Dbnhan,  C.J. — This  person  is 
in  the  same  situation  as  though  he  had 
been  arrested  without  any  writ  at  all, 
in  which  case  the  plaintiff  in  the  action 

(1)  3  Wils.368. 

<S)  6  B.  &  C.  38  i  s.  e.  5  Law  J.  Beih  (nj.] 
K.B.  40. 

(3>  Sin.  509. 
(4)  W.  Bl  «45. 
m  15  £ut,  615. 

<6)  3  B.  le  Ad.  343;  s.  e.  1  Uw  J.  It«p.  tux.) 
K.1EL  103. 

(7)  1  Cr.  M.  &  R.  ff«3;  a.  «.  3  Law  J.  R«p. 
(ii.8.)£xeii.  3X1. 

(B)  lUd.  753  i  s.  e.  4  Law  J.  Rep.  (n.s.)  E»b. 


would  be  responsible.  Is  there  any  dis- 
tinction in  favour  of  the  attorney  ?  In 
Barker  v.  Brakam,  the  attorney  was  a 
party  sued,  and  the  Court  made  no  doubt 
as  to  his  liability,  though  the  case  was  dis- 
cussed at  great  length.  There  is  much 
stronger  reason  for  holding  the  attorney 
liable  than  the  client,  who  cannot  be  ex- 
pected to  understand  «o  well  what  is  re« 
gular  and  what  is  not. 

LiTTLBDALE,  J. — The  Bttomey  is  not  an 
officer  of  the  Court  within  the  meaning  of 
the  principle  referred  to.  Such  an  officer  is 
one  to  whom  the  writ  is  directed  to  be  exe- 
cuted, and  who  can,  therefore,  know  no- 
thing of  the  circumstances  of  the  case ; 
whereas  the  attorney  puts  him  in  motion. 

Pattbson,  J. — The  argument  goes  too 
far.  If  correct,  it  would  shew  that  no  ac- 
tion was  maintainable  against  the  party, 
where  the  writ  is  merely  irregular.  But 
why  is  it  maintainable  against  the  party  ? 
It  is  because  it  is  the  same  as  though  the 
writ  had  never  existed ;  the  party  eannotiet 
it  up.  Then,  if  he  cannot,  how  can  the  attor- 
ney^?  Thereis,consequently,nojustification 
for  this  arrest, since  it  is  not  enough  for  him 
to  plead  simply,  that  he  was  the  attorney. 
If  he  did  nothing  further  in  the  case  than 
become  the  attorney,  his  defence  would  ht 
open  on  the  plea  of  not  guilty.  As  it  is 
admitted,  that  the  attorney  is  liable  in  case 
the  writ  be  void,  d  fortiori  ought  he  to  be 
liable  where  it  is  set  aside  for  irr^larity. 
The  former  defect  might  arise  from  some 
matter  concealed  by  the  client;  but  the 
irregularity  must  proceed  from  the  &ult  of 
himself  or  his  clerk* 

WiLLiAUs,  J. — If  a  person  be  arrested 
without  authority,  it  is'  the  ordinary  case 
of  a  trespass.  No  distinction  can  be  drawn 
between  the  parties ;  indeed,  the  attorney 
is  more  cognisant  of  what  is  regular  than 
the  party. 

Judgment  for  the  plaint^{9). 


1837.  \80WBLLP.  CHAHPIOM,  MICaOLAS 

Jan.  81./      TaasinoBR,  and  white. 

Jttomeyt  Liability  of. 

An  attorney  delivered  a  writ  if  execution 
to  the  bmliff  of  an  inferior  courtf  to  be  exe- 

(9)  See  SowM  v.  Cbimpioo,  next  case. 
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euted  upon  the  goods  of  a  certain  party  ^  whote 
house  was  lupjposed  to  be  mtAm  thejwrisiie* 
iion,  but  in  pomt  of  fact  was  itol.  He  knew 
the  tituation  of  the  house,  but  gave  no  sped- 
fx:  Srections  that  the  levy  was  to  be  made 
there,  though  he  informed  that  party  that  the 
levy  would  be  made : — Held,  not  suj^ctent 
evidence  to  make  him  liable  in  an  action  of 
trespass  brought  agamet  the  bailiff  and  thf 
attorney  for  the  iuegal  eeiawrtt 

Trespass  for  breaking  and  entering  the 
^aintiff*8  house. 

Plea—hy  Champion,  justifying  under  • 
writ  of  execution  on  a  judgment  recovered 
in  the  Court  of  the  Manor  of  Penryn  For- 
ryn,  against  the  plaintiS* Sowell,  at  the  suit 
of  one  Robert  Tresidder.  The  defendants 
Tresidder  and  White  pleaded  jointly  not 
guilty,  and  also  a  similar  justificatioo  to 
that  of  Champion.  The  plaintitT,  in  his 
replications  to  the  special  pleas,  denied 
that  the  premises  where  the  execution  was 
levied,  were  within  the  jurisdiction  of  the 
Court. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Cornwall  Assizes,  in  IMS,  it  appeared 
that  the  defendant  Champion  was  the  bailiff 
of  a  court  at  Penryn,  called  the  Court  of 
the  Manor  of  Penryn  Forryn,  in  whidi, 
tiaeJiobert  Tresidder  had  recovered  a  judg- 
ment of  16/.  Sd.  against  the  plaintiff 
Sowell,  the  defendants  Tresidder  and  White 
being  his  attornies  in  diat  suit.  A  precept 
was  obtained  by  them,  directed  to  Cham- 
pion to  levy  the  amount  of  the  execution 
upon  the  plaintiff's  goods  witUn  the  manor, 
and  was  delivered  by  them  to  him  to  exe- 
cute. There  was  no  evidence  of  any  spe- 
cial directions  by  Tresidder  and  White  to 
the  bailiff,  as  to  where  the  writ  was  to  be 
executed,  but  their  names  were  indorsed 
upon  it.  The  goods  were  aeixed  in  the 
plaintiff's  house,  which  the  jury  found  to 
iw  out  of  the  jurisdiction  of  the  Court.  It 
was  contended  that  there  was  not  sufficient 
evidence  to  affect  the  defendants  White 
and  Tresidder;  but  the  learned  Judge 
held,  that  as  they  justified  under  the  exe- 
cution, they  must  abide  by  its  legality,  and 
as  it  was  proved  to  have  been  invalid,  they 
were  responsible  to  the  plaintiff  in  this 
action,  if  the  jury  thought  that  they  had 
directed  Champion  to  levy  in  the  particular 
house.   The  jury  found  jEbr  the  phuntiff, 


damages  ISl.  lU.  Sd.,  whidi  had  been 
paid  by  faim  to  release  hu  goods,  but  gave 

leave  to  move  to  enter  a  verdict  for  the 
defendants  Tresidder  and  White,  if  the 
Court  should  think  the  evidence  insuflS* 
cient  against  them.  In  the  Miehaelmaa 
term  afterwards, 

Cromder  obtained  a  rule  rust  accordingly, 
having  also  applied  for  a  new  trial,  on  the 
part  of  Champion,  upon  the  ground,  that 
the  damages  were  excessive,  but  the  Court 
refused  to  interfere  with  the  verdict  against 
him. 

JSrle  and  Butt  on  a  former  day  in  the 
term,  shewed  cause,  and  contended,  that 
there  was  no  reason  why  the  verdict  ahould 
be  disturbed,  that  there  was  evidence  for 
the  jury,  of  the  defendants  having  all  join- 
ed in  the  trespass.  They  set  the  officer 
in  motion,  and  gave  hira  the  writ;  they 
must  therefore  be  responsible  for  the  con- 
sequences. Barker  v.  Braham{l)t  Bates 
V.  Pilling  (2),  and  Bryant  Clutton 
were  cited. 

Crowder  and  BanUm,  in  support  of  the 
rule. — There  was  no  evidence  to  be  aub- 
mitted  to  the  jury.  The  attornies  only 
delivered  the  writ  to  the  bailiff,  in  the  or- 
dinary course  of  proceeding,  and  did  not 
give  him  any  directions  as  to  the  mode  or 
place  of  its  execution.  The  cases  cited 
were  all  cases  of  personal  interference  by 
the  attorney,  when  no  doubt  he  is  respon- 
sible for  the  acts  of  the  bailiff.  It  would 
be  a  most  serious  decision  to  hold  the  at- 
torney answerable  for  all  the  irregularities 
of  the  bailiff  in  executing  process.  Stokes 
V.  fVhite  (4),  however,  shews  that  he  can- 
not be  made  responsible  for  the  wrongful 
acts  of  the  sheriff. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Loan  DxNMAH,  C.  J. — ^This  case  turns 
upon  the  question,  whether  the  defendant 
Champion,  being  the  bailiff  for  executing 
process  within  an  inferior  jurisdiction,  was 
directed  by  tlie  other  two  defendants,  being 

(1)  S  Wilt.  368. 

(S)  6  B.  &C.38;  s.e.5  Uw  J.Rep. K.a40. 

(3)  t  Um.  &  Well.  408;  s.  e.  5  Lsw  J.  Rep. 
(N.8.)  Eioh.  182. 

(4)  lCr.M.&R.SSS;s.o.3UwJ.B«p.(iu.) 
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die  attorniM  who  med  out  the  prooen,  to 
make  a  levy  in  the  plaintiflTa  house,  wlUch 
was  proved  to  be  out  of  the  jurisdiction. 
The  rule  was  granted  on  a  doubt  wliether 
there  was  any  evidence  of  such  specific 
direction.  All  the  defendants  pleaded  not 
guilty,  and  secondly,  a  justification  un- 
der the  judgment  and  fi.fa.^  averring  the 
plaintiff's  bouse  to  be  within  the  jurisdic- 
tion. The  plaintiff  contented  himself  at 
first  with  provmg  the  goods  seized,  and 
that  they  were  taken  by  the  defendant 
Champion  under  a  precept  handed  to  him 
by  the  defendants  Tresidder  and  White. 
At  the  dose  of  this  case,  the  couiuel  tot 
Tresidder  and  White  applied  to  the  learned 
Judge  to  direct  their  acquittal,  which,  we 
think,  he  properly  refused.  The  ground 
for  the  application  was  the  alleged  absence 
of  any  evidence  against  them,  to  make  them 
eo-trespBSsers;  but  this  ground,  if  true  in 
fact,  would  by  itself  have  been  wholly  in- 
sufficient to  warrant  it.  The  application 
to  a  Judga  in  the  course  of  a  cause  to  di- 
rect a  verdict  for  one  or  more  of  several 
defendants  in  trespass,  is  strictly  to  his 
discretion;  and  that  discretion  is  to  be 
regnlated,  not  merely  by  the  faet  that  at 
tlw  close  of  the  plaintiff's  case  no  evidence 
appears  to  affect  them,  but  by  the  probabi- 
lities whether  any  sneh  will  arise  before 
the  whole  evidence  in  the  cause  closes. 
There  is  so  palpable  a  failure  of  justice, 
when  the  evidence  for  the  defence  discloses 
a  case  against  a  defendant  already  prema- 
tarely  acquitted,  that  such  acquittal  ought 
never  to  take  place,  but  where  there  is  the 
strongMt  reason  to  believe  that  such  a 
consequence  cannot  follow,  in  the  present 
eaae,  we  think,  that  if  in  truth  there  bad 
been  nothing  for  the  jan  to  consider  as 
agaiiHt  these  two  defenunts,  the  Judge 
would  have  exercised  a  sound  discretion 
in  refonng  to  direct  their  acquittal,  when 
the  applicatim  was  made  ;  but  we  are  of 
opinion,  that  until  the  judgment  was  put 
in,  and  they  appeared  to  be  acting  as  at- 
tomies  in  the  execution  of  a  judgment, 
they  could  be  considered  only  as  directing 
aseixore  of  the  plaintiff's  goods  without  any 
authority;  and,  although  the  direction  was 
in  terms  to  seiae  within  one  jurisdiction, 
and  the  seizure  was  in  faet  made  in  an- 
other, yet  it  was  open  for  the  jury,  as  i^ainst 
wrong'-doersftoconsider  upon  the  evidence 


whether  they  did  not  direct  the  seizure  to 

be  made  in  that  place,  in  which  they 
certainly  knew  that  it  would  take  place. 
The  defendants  then  attempted  to  establish 
their  justification,  but  failed  ;  they  proved, 
however,  a  judgment  against  the  plaintiff, 
and  an  execution  regular  in  all  respects, 
except  that  the  plaintiff's  house  was  not 
within  the  jurisdiction.  In  the  course  of 
this  evidence,  however,  it  clearly  appeared 
that  the  two  attornies  hsd  merely  handed 
die  precept  to  the  bailiff  to  be  executed ; 
and  it  was  now  contended  that  th^  were 
not  liaUe  to  an  action  of  trespass,  if  he 
acted  beyond  the  bounds  of  his  franchise« 
which  it  was  his  dui^  to  know,  and  not 
theirs.  The  plaintifl^  not  disputing  this 
general  proposition,  contended,  that  the 
attornies  had  in  effect  taken  upon  them- 
selves to  order  the  bailiff  to  enter  the 
plaintiff's  house.  The  circumstsnces  relied 
upon  to  prove  this  proposition  were,  that 
all  these  persons  living  near  together,  and 
being  acquainted,  and  the  plaintiff  having 
notoriously  no  other  house  than  this,  and 
no  goods  but  what  were  in  this,  the  bailiff 
must  have  undentood  the  attornies,  when 
he  received  the  precept  from  them,  to  in- 
tend diat  he  should  make  the  seizure  in  that 
identical  house ;  and  fbrther,  that  one  of  the 
attornies  sent  a  message  to  the  plaintifi^  to 
inform  him  that  Champion  was  about  to  be 
absent  a  short  time,  and  would  not  levy  on 
thst  day.  The  special  pleas  pleaded  by  all 
the  defendants  were  also  strongly  urged,  as 
shewing  that  they  all  avowed  and  justified 
the  fact  of  levying  at  the  plaintiff's  house, 
Tresidder  and  White  thus  adopting  the 
act  of  Champion,  as  indeed  they  might 
fearlessly  do,  if  they  believed  their  own  plea, 
that  the  house  waa  within  the  jurisdiction. 
Upon  consideration,  these  grounds  appear 
to  us  all  insufficient.  First,  the  attorney 
who  places  a  writ  for  execution  in  the 
hands  of  an  officer,  does  a  lawful  act, 
though  he  may  be  fully  persuaded  that  the 
officer  will  be  likely  to  execute  it  in  some 
particular  place,  which  may  turn  out  upon 
inquiry  to  be  out  of  his  jurisdiction.  The 
attorney's  opinion  upon  such  a  point  is 
immaterial,  unless  he  induces  the  officer 
to  act  upon  it.  He  is  not  bound  to  form 
any ;  the  officer  must  at  his  peril  act  where 
he  has  the  power.  We  think  that  the 
circumstances  of  the  case  go  no  fiirther 
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than  to  shew,  that  when  the  attorney  gave 
the  precept  he  thought  it  would  be  exe- 
cuted at  the  plaintiff's  house,  without  di- 
recting or  authorizing  it.  Secondly,  if  it 
could  be  pressed  even  to  the  extent  of  im- 
plying that  the  attorney  knew  the  bailiff 
intended  to  do  to,  we  cannot  say  that  is 
any  evidence  of  his  giving  sacb  authority. 
The  bailiff  may  have  told  him  his  intention^ 
and  the  attorney  may  have  either  thought 
him  right,  or  not  thought  about  the  matter. 
That  the  bailiff's  intention  originated  with 
some  act  or  word  of  (he  attorney,  is  not  at 
all  evidenced  by  the  knowledge  now  sup- 
posed. If,  indeed,  the  bailiff  had  commu- 
nicated hit  intention  with  respect  to  a 
house  that  the  attorney  knew  to  be  out  of 
the  jurisdiction,  his  acquiescence  in  an  act 
he  must  have  known  to  be  illegal,  might 
mssibly  have  made  him  a  joint  tres^sser. 
But  everthing  here  makes  it  impossible  to 
doubt  the  attorney's  bond  ^  belief,  that 
the  house  wai  within  the  jurisdiction. 
Thirdly,  furthermore,  the  plaintiff  argues 
the  co-operation  of  all  the  defendants  in 
the  unlawful  entry  of  the  plaintiff's  bouse, 
from  the  special  pleas.  He  contends,  that 
if  the  attorney  gave  no  special  directions 
to  the  bailiff,  he  would  have  rested  on  the 
general  issue,  and  not  have  defended  him- 
self, by  asserting  the  lawfulness  of  the  act 
as  done  within  Hie  jurisdiction.  The  in- 
troduction, however,  of  a  special  plea  on 
the  reeordt  can  furnish  no  evidence  in  an- 
swer to  the  general  issue.  A  defendant, 
by  adducing  evidence  on  a  second  plea* 
may  strengthen  against  himself  a  case  al- 
ready made  on  the  first ;  but  he  makes  no 
such  case  by  the  mere  averments  or  ad- 
missions in  such  plea  (5).  Upon  the  whole, 
therefore,  we  think,  that  at  tlie  close  of 
the  case,  as  the  two  defendants  Tresidder 
and  White  would  have  been  entitled,  if 
sued  without  Champion,  to  a  nonsuit,  they 
were  entitled  to  a  positive  direction  from 
the  Judge  to  the  jury,  that  tbey  ought  to 
find  a  verdict  in  their  favour,  and  that  he 
was  mistaken  in  leaving  it  at  all  as  an  open 
question  for  their  consideration.  It  fol- 
lows, that  as  these  defendants  are  to  have 
the  same  benefit  now,  as  if  the  Judge  had 

(5)  Se«  u  to  thii  point,  NicolU  p.  Buurd,  % 
Cr.  M.  &  R.  661.  Lc.  5  Law  J.  Rep.  (nj.)  Excb. 
6;  Noel  v.  Bord,  1  Tjr.  &  O.  Sll,  ind  Stcscr  «. 
BUke,  1  Has.  &  Web.  168. 


giv«B  that  strong  direction,  and  ■  verdict 
had  passed  in  their  &vour,  a  verdict  of 
not  guilty  ought  now  to  be  entered  for 
them. 


1838.       /  SWANN  O.  PHILLIPS. 
June  1.     \  CHSBRIHGTOM  0*  PHILLIPS. 

FaHie  iSepresmdifKm-— 9  GFeo,  4.  c.  14. 

An  attorney  applied  to  a  parly  for  the 
loan  of  a  sum  of  money  to  a  tktrd  perton^ 
and  Mid,  that  the  money  might  be  steely 
lent  on  kU  promttory  note  aUme^  beanue 
the  title-deeds  of  an  eettUe  which  he  had 
latelp  bought,  were  m  Aif  po$ae$non,  and 
tuOhng  cmtd  be  done  without  ^  knowledge: 
and  that  the  lender  woidd  be  perfectly  mfii 
m  making  tuck  loan  to  the  oommer  wpon 
tueh  term* : — Held,  that  <At«  wa$  a  repre- 
sentotiott  rela&ng  to  ihetdrtJky  of  another 
within  the  9  Geo.  4.  c.  14,  and,  not  bein^  in 
writing,  that  no  action  eoidd  be  majntamed 
on  it. 

Case.  The  declaration,  in  the  first  ac- 
tion, stated  that  the  defendant,  beiiw  an 
attorney  and  solicitor,  applied  to  ana  re- 
quested the  plaintiff  to  lend  and  advance 
to  one  W.  J.  Jellicorse,  the  sum  of  SOOL, 
upon  interest,  and  that  the  defendant,  in- 
tending to  defraud  and  deceive  the  plain- 
tiff, and  firauduleotly  to  induce  her  to  lead. 
the  said  money,  ud  to  take  no  further 
security  fbr  the  repayment  of  the  same, 
than  the  promissory  note  of  the  said  W.  J. 
J,  falsely,  fraudulently,  and  deceitfuly  aa- 
serted  and  represented  to  the  plaiotiS,  that 
.she  might  safely  lend  themone^.and  take 
no  further  security  than  the  promissory  note* 
because  the  tide-deeds  of  a  certain  estate, 
which  the  defendant  asserted  the  said  W. 
J.  J.  had  just  bought,  were  in  the  defen- 
dant's possession,  and  that  nothing  could 
be  done  without  the  knowledge  of  the  de- 
fendant, and  the  plaintiff  would  be  per- 
fectly safe  in  making  such  loan  to  the  said 
W.  J.  J.  upon  such  terms ;  by  means  of 
which  false  repreientatioiM,  the  pkintiff 
was  induced  to  advance  the  mosey  without 
any  further  security  than  the  promissory 
note,  whereas,  in  fact,  the  plaintiff  could 
not  safely  lend  the  money  on  the  promis- 
sory note  al<me,  and  the  aaid  title-deeds 
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vera  norm  the  defendant's  possessioii,  and 
the  plaintifi'  wat  not  perfectly  safe  at  the 
time  in  nuking  tlie  said  advance  upon  such 
terms,  all  of  which  the  defendant  at  the 
time  well  knew.  It  wat  then  averred, 
dtat  Jellicorae  afterwards  became  a  bank- 
rupt, and  the  plamtiflT  hath  lost  her  money. 

PUa-^yhM  the  assertions  and  repre- 
sentations complained  of,  were  representa- 
tions concernii^  and  relating  to  the  ability 
of  the  said  W.  J.  J,  to  wit,  of  his  ability 
to  npmy  the  sitai  of  8002.  and  interest, 
and  that  they  were  made  in  writii^,  s^ned 
hf  the  dcfrndant-^v^rification.  Imnurrer 
and  joinder. 

The  pleadings  in  the  second  action  were 
the  same,  but  the.  sum  leat  was  iOOl.  only. 

H*  F.  Rkkardtt  in  support  of  the  de- 
murrer.—The  question  is,  whether  this 
is  a  representation  within  the  9  Geo.  4. 
e.  14.  s.  6(1).  But  this  was  not  the  re- 
presentation of  the  ability  of  Jellicorae, 
but  the  represenution  of  a  particidar  iact 
in  the  defendant's  own  knowledge.  Sup- 
pose that  the  defendant  liad  represented 
that  Jellicorae  waa  in  London,  whereas 
he  was  in  Cornwall,  and  the  money  waa 
advanced  in  CMiKqiienee  of  such  rmre* 
seautioo,  if  the  representation  were  irau- 
ddent,  tbe  defendant  wonld  have  been 
liidile.  Tbe  defendant  must  have  known 
that  be  had  not  the  title-dewls  of  the  estate 
in  hia  possession ;  and  that  fact  does  not 
relate  to  tbe  ability  of  Jellicorse.  In  Lyd* 
V.  Bttrnard{i)f  where  the  Court  was  di- 
vided in  opinion,  it  seems  to  havo  been 
admitted  tlut  the  ability  meana  the  per- 
sonal atulity  of  the  party. 

[^WigkimiH  sutcd  that  be  meant  to  rely 
maialy  upon  the  representation  that  the 
plaintiff*  would  be  safe  in  advancing  the 
■ooey.] 

That  foras  only  •  part  of  the  re(M-esen- 
tation,  and,  indeed,  is  founded  upon  the 
feet  previously  stated.  Tbe  plea  is  applied 

(1)  Wbieb  Mueta,  "  Th»t  do  tctioa  »h»\l  be 
taeegbt,  wfcse^  (o  obsi^  uay  pmoa  apoa  or  b;^ 
laaian  ef  aaj  reptsssalation  or  taHUESDM  ntd«  or 
givta  eoaoemins'  or  reUtiog  to  tb*  obineter,  co»- 
oact,  crmlit,  abttitj/,  tnde,  or  daalisgi  of  any  other 
parson,  to  the  intent  or  purpoM  tut  tacb  otber 
paraon  nuj  obtain  eradit,  monoy,  or  goods  upon, 
oolMa  saeb  repnttotatioa  arnwrnaoe  b*  mMO  in 
writiac,  ligBwt  by  the  pir^  to  be  chsi]pd  thsis- 
with.* 

(*)  1  Meo.& W.  101  s  s.  e.  5  Law  J.  Rep.  (ha) 
Sseb.  117. 

MawSBaiBS,YIL-aB. 


to  the  whole  of  the  represehtaUon,  and 
not  to  the  part. 

[Loan  Dbkmam,  C.J.— If  part  of  the 
representation  is  required  to  be  in  writing, 
ai^  part  not,  still  must  there  not  be  writ- 
ing for  tbe  whole  ?] 

That  will  depend  upon  whether  there 
be  an  entire  representation,  or  two  several 
ones.  Hailock  v.  Ftrgtittm  (3)  has  also 
been  decided  on  this  sectitw ;  but  there  tbe 
representation  clearly  related  to  tbe  ability 
of  tbe  par^. 

fFightmm,  etrntrik.— The  repreeentiition 
did  rdate  ta  the  abiKty  of  the  party  to  be 
trusted.  It  is  alleged,  that  tbe  defendant 
represented  that  the  money  might  be  safely 
advanced  to  Jellicorse; — what  he  stated 
about  the  deeds  being  in  his  possession, 
was  tbe  reas<m  for  his  belief  which  might 
be  an  insuffici«at  reason,  still  he  did 
represent  that  the  money  n%ht  be  lent. 
That  is  the  principal  cbaige  against  the 
defendwat.  But  even  the  statement  of  his 
possession  of  the  title-deeda,  is  a  spedes 
ef  representaUon ;  in  effect,  it  is  a  decla- 
letioti  diat  he  has  an  estate,  and  so  fer  is 
of  ability. 

JUeAonb,  in  reply. — ^The  representation 
is,  that  the  property  which  Jellicorse  pos- 
sMscd,  was  under  the  defmdant's  cratroni, 
which  was  false. 

Lord  Dbkuaw,  C.J. — It  aiders  that 
the  only  question  is,  as  to  the  meaning  of 
tbe  words  used.  They  are,  that  the  plain- 
tiff might  safely  lend  tbe  money,  beeaust 
tbe  title-deeds  were  in  his  possession. 
Now,  if  it  had  been  a  mere  statement  of 
tbe  feet,  that  the  deeds  were  in  his  pos- 
session, the  case  would  not  have  been 
within  the  statute.  But  if  it  be  a  state- 
ment tint  JeDieorse  was  a  ssA  man  to  be 
trusted,  and  that  Ae  defendant  knew  it, 
because  he  had  his  title-deeds,  it  seems 
dear  to  me  that  it  is  a  reprasenlation  re- 
lating to  his  uedit  and  ability.  That  ap- 
pears to  have  been  the  meaning  of  the  re- 
presentaticm  here.  It  waa  therefore  within 
the  statute,  and  oi^bt  to  have  becti  in 
writing. 

LiTTLBDAtE,  J.-~It  scema  to  me  that 
this  is  a  representation  or  assurance  made, 

(S)  «  Not.  £c  p.  ten  i  s.  c.  6  Law  J.  Rep.  (n  ii.) 
K.B.S47.. 
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relating  to  the  credit  or  ability  of  JelU- 
corse :  there  is  an  entire  representation ; 
for  I  do  not  see  how  it  can  be  styled  other- 
wise. Having  stated  that  the  party  might 
be  trusted,  the  defendant  gave  as  a  reason 
that  the  title-deeds  were  in  his  possession. 
If  1  inquire  as  to  the  credit  of  another,  and 
am  informed  that  he  is  of  good  credit,  and 
should  ask,  why  do  you  say  so !  and  the 
answer  should  be,  because  he  has  an  estate^ 
or  because  he  has  lately  bought  one,  this 
would  be  nothing  more  than  the  enforcing 
of  tlie  representation.  Here,  substantially 
the  representation  is,  that  Jellicorse  was  a 
man  of  credit,  who  might  be  trusted ;  and 
the  defendant  knows  that  he  is  so,  beeanae 
he  holds  hia  title-deeds,  and  he  cannot  do 
anything  without  his  knowledge. 

Patteson,  J. — My  only  doubt  arose  on 
these  words,  that  "  nothing  can  be  done 
without  my  knowledge."  If  it  had  been, 
**  You  may  safely  lend  the  money,  because 
the  title-deeds  are  in  my  possession,"  the 
case  would,  have  been  clear.  It  would 
have  been  nothing  more  than  the  assign- 
ing of  a  reason  for  hia  knowledge  of  the 
party's  property.  For  abiUly  means,  in 
point  or  prt^rty.  But  the  de&ndant 
goes  on.  I  thoi^ht  at  first  that  it  might 
be  cwsidered  as  a  representation  that 
plaintiff  should  have  the  benefit  of  that 
security,  because  the  defendant  would  take 
care  that  she  should  have  the  earliest  in- 
formation of  any  change ;  and  if  that  were 
the  meaning,  then  there  might  be  some 
ground  £br  arguing  that  this  was  a  repre- 
sentation of  his  own  acts.  Bat  such  a 
construction  would  be  very  strange,  taking 
it  altogether.  It  is  only  an  asserttm  that 
the  money  OAy  be  lent,  because  he  has 
property,  which  the  defenduit  knew  in 
consequence  of  holding  the  title-deeds. 

W1LI.IAHB,  J . — If  it  bad  been  stated  that 
a  man  had  a  purse  of  money,  it  would 
hav«  had  a  tendeney  to  increase  hia  csedit. 
So  the  posaeanon  of  an  estate  would  have 
shewn  the  extent  of  his  capacity  to  pay 
off  the  note.  There  was,  tberefibre,  a  re- 
presentation of  the  ability  of  Jellicorse, 
and  the  case  falls  within  the  language  and 
meaning  of  the  statute. 

Judgment  fur  the  deftndanU 


1838.     /  THE  aoaiK  e.  jobk  hvh- 
May  29.  \  ruEar,  esq. 

OJSce— Declaration — 9 Geo.^.c.  I7.«.«. 

A  party  elected  into  any  public  corporate 
oj^e^  M  entitled  to  be  admitted  before  be  can 
be  called  upon  to  make  the  deetara^on  re- 
qtdred  by  the  9  Geo.  4.  c.  17.  s.  2. 

Quo  warranto  information  against  the 
defendant  for  exercising  theoffice  of  alder- 
man of  the  ward  of  Aldgate  in  the  dty  of 
London. 

Plea — setting  out  in  its  comnwDceaieM 
the  constitution  of  the  tity  othovdoa,  the 
mode  of  electing  aldenben,  and  the  bye 
laws  relative  to  such  eleetiooa,  in  t^ie  same 
manner  as  in  The  King  v.  the  Lord  Mayor 
of  London{l),  and  The  King  v.  Johnson{!l)j 
and  also  the  statute  9  Geo.  4.  c.  1 7.  s.  S ; 
and  it  was  averred,  that  since  the  passing 
of  that  act,  the  court  of  mayor  and  alder- 
men have  required  of  every  person  who 
has  been  elected  into  the  office  of  alder- 
man of  any  of  the  wards  of  (he  said  city, 
that  he  should  make  and  subscribe  the  de- 
claration required  thereby  previously  to 
taking  and  subacribins  the  oaths  of  offioe 
aceoi^ing  to  theserenu  laws  made  and  aow 
in  force  for  that  purpose.   It  waa  Aen 
alleged,  that  a  vacancy  occurred  in  the 
[dace  of  alderman  of  the  ward  of  AMgata 
by  the  death  of  J.  T.  Tborne :  that  a  ward- 
mote was.  held,  at  which  David  Salomons 
and  James  Law  Jones  were  candidMes: 
that  David  Salomons  had  the  majori^, 
and  was  returned  to  the  court  of  mayoc 
and  aldermen  on  the  24th  of  November 
1 8S5 ;  and  afterwards,  on  Decendwr  3, 1 835, 
at  a  court  of  mayor  Mid  aldeilnen,  the  said 
David  SaloDsons  tendered  himself  to  the 
said  court  of  mayor  and  aldermen,  at  the 
said  lasti-mentioned  court,  for  adnuasion, 
and  tlien  and  there  made  idairoi  and 
required  to  be  admitted  to  Che  aaid 
office  of  alderman ;  and  thereupon  he  waa 
then  and  there  required  by  the  aaid  eourt 
of  mayor-  and  aldermm  to  make  and  aub- 
scrtbe  in  their  presence  the  declaration  in 
the  said  act  mentioned,  the  said  mayor  and 
aldermen  being  the  persons  in  the  presence 
of  whom,  hy  the  usage  of  the  said  city,  the 
aaid  declaration  should  be  made  and  aub- 

(1)  lUw  J.IUp.(N3.)K.B.7f. 
(S;  9  Law  J.  Rep.  (n.s.)  Eseb.fBt. 
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scribed,  according,  to  the  provisions  of  the 
said  act;  but  that  the  said  David  Salomons 
did  not,  nor  would,  at  the  said  court  of 
mayor  and  aldermen  so  holden  as  last 
afbresaldt  nor  at  any  time  within  one  calen- 
dar moath  next  Iwfore  or  upon  his  ad- 
mission, according  to  the  true  intent  of 
the  aetf  into  the  said  oiBce,  nor  at  any  other 
timet  make  and  aabseribe  the  said  decUra- 
tioi^  but  wholly  omitted  and  neglected 
•0  to  do;  reason  wbereoft  and  by  forc$ 
of  the  said  atatnte,  election  of  the  said 
David  Salomons  became  void :  that  the; 
court  of  mayw  and  aldermen  then  declared 
tbe  election  void,  and  issued  a  new  pre- 
cept for  the  election  of  an  alderman  into 
the  place  of  the  said  J.  T.  Thorpe ;  an  elec- 
tim  then'  took  place,  at  which  the  defendant 
was  tbe  only  candiilate,  and  was  elected 
and  returned  to  the  cotirt  of  mayor  and 
aldermen:  that  he  afterwards  duly  made 
and  subscribed  the  declaration  required  by 
tbe  statute,  and  was  admitted  into  the  oflSce 
of  alderman  of  the  watd  of  Aldgate. 

Replication,  Another  bye  law  of  the 
city  of  London  was  set  forth,  by  which  a 
penalty  of  S^Ol.  is  inflicted  upon  any  per- 
son elected  into  the  office  of  alderinan, 
who  does  not  accept  the  office  after  notice 
to  be  given  to  him  at  the  next  court  of 
mayor  and  aldermen ;  and  it  was  alleged, 
that  after  the  first  return  was  made,  notice 
in  writii^  was  served  upon  the  said  David 
Salomons,  and  that  be  did,  within  the  space 
of  one.  month  after  his  election,  present 
bimadf  to  the  said  court  of  nuyor  and 
aldermen,  and  then  and  there  expressed  his 
readiness  and  desire  to  be  sworn  to  die  due 
execntuni  of  tbe  said  oflRee  of  alderman, 
and  to  take  upon  himself  the  B«d  offlce, 
and  claimed  to  be  admitted  alderman  of 
the  said  ward.  Bat,  when  he  so  prese'hted 
himself,  the  said  coiirt  demanded  of  htm, 
whethelr  he  had  signed  the  said  declaration 
within  the  space  of  one  month  next  before 
his  said  aptnication,  to  which  he  answered, 
that  he  bad  not :  the  court  then  demanded 
of  him,  whether  he  would  make  and  sub- 
scribe the  said  declaration;  whereupon  he 
declined  to  say  whether  he  would  or  not, 
bttt  required  the  court  to  admit  him,  which 
they  positively  refused  to  do,  and  then  and 
thete  declared  bis  election  to  be  void,  and 
directed  a  precept  to  issue  for  the  election 
of  another  alderman;  and  afterwards,  and 


within  the  space  of  one  month  after  his 
election,  a  precept  issued  from  the  court 
of  the  mayor  and  aldermen,  by  virtue  nf 
which  the  defendant  was  elected.  De- 
murrer and  joinder  therein.  In  last  term 
the  case  was  argued  by — 

The  Attorney  General,  in  support  of  the 
dqmurrer. — The  question  is,  whether  or 
not  the  office  was  full  when  the  defendant 
'  was  elected — that  is,  wbedier  Mr.  Salo- 
mons, having  declined  to  take  the  oath  pre- 
scribed by  the  9  Geo.  4.  o;  17.  s.  2,  was 
nevertheless  an  alderman.  It  all  depends 
u^n  the  construction  of  that  statute  (3). 
What  is  meant  by  the  words  "  upon  admt- 
?  Mr.  Salomons  contends,  that  the 
admission  is  to  take  place  in  the  first 
instance,  and  that,  when  admitted,  he  is  to 
make  the  declaration.  But  the  court  of 
aldermen  say,  that  they  have  a  right  to 
require  him  to  make  the  dcdaration  before 
they  admit  him ;  because,  although  b^  the 
4tb  section  bis  office  becomes  void  if  he 
do  not  make  tbe  declaration,  and  he  cannot 
do  any  act  in  it,  yet  the  effect  of  the  annual 
Indemnity  Act  will  be  to  save  him  entirely 

(3)  By  wliicb,  after  reciting,  tfast  ,'•  wIiatms  the 
protestant  episcopal  church  of  England  and  Ireland, 
and  tbe  doctrine,  dlacipline,  and  governneot  thereof, 
snd  the  protestaat  preabylerian  ebnrcb  of  Scotland, 
and  tbe  doctrine,  diNipUne.  nd  gofenunent  tfaere- 
of,  are  hj  tbe  lawa  of  this  realn  aeTorally  eau- 
blisbed  permanently  and  inviolably ;  and  wbeceaa, 
it  is  jnst  and  fitting  that,  on  tbe  repeal  of  such  parts 
of  tbe  said  acts  as  impose  the  neeesaity  Of  taking 
the  aaerament  of  the  Lord'a  aapper.  acoording  to 
the  rites  or  nngo  of  tbe  church  of  England,  as  a 
qualification  for  office,  a  declaration  to  tbe  follovring 
effect,  should  be  substituted  in  lien ;  it  wis  tberebre 
SBscted,  That  ererj  person  who  shall  hereafter  be 
plsoed,elect«d,or  chosen  in  or  to  the  officaof  mayor, 
aldennan,  recorder,  bailiff,  to«tn>clerk,  or  eeansaoB- 
oouooilman,  oi  in  or  to  any  office  of  magistracy,  or 
place,  trust,  or  employment  relating  to  tbe  gorern- 
ment  of  any  city,  corporation,  borough,  or  cinque 
port  Within  El^land  or  Wales,  or  the  town  of 
BerwtcIc-npoD-Tweed,  shall,  witbio  one,^endtr 
month  next  before  or  upon  bis  admission  into  any 
of  the  Bforesaid offices,  or  trust,  make  and  subscribe 
tbe  declaration  following:  'I  A. B.  do  aolemnly 
and  aincerely  in  the  preaence  of  Ood  proAua,  tea- 
tify,  and  declare  upon  tbe  true  faith  of  a  ohristian 
that  I  will  neTer  eiercise  any  power,  authority,  or 
influence  which  I  may  possess  by  Tirtae  of  tbe 
office  of  ,  to  injure  or  weaken  the  protec- 

tant church  as  it  is  by  law  established  in  England, 
or  to  disturb  the  said  church,  or  tbe  bishop  and 
clergy  of  the  said  church  in  tbe  possession  of  any 
rights  or  pririleges  to  which  such  ohurch  or  the 
said  bishops  sad  elergy  are  or  may  be  by  law  en- 
titled.'" 
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from  Out  Mction.  There  it  no  mode  of 
carrying  the  intention  of  the  legislature 
into  effect,  but  by  requiring  the  declara- 
tioa  to  be  made  in  the  first  instance.  Now, 
the  word  upon  has  several  meanings:  it 
may  signify  some  precedent,  some  concur- 
rent,  or  subsequent  act.  Either  the  de- 
claration is  to  be  made  before  tbe  admis- 
sion, or  concurrently  therewith,  or  sub- 
sequently. The  most  rational  constrnction 
is,  either  previoas  to,  or  eoncnrrently  with 
tbe  admission.  Where  the  legislature 
have  intended  that  die  declaration  afaonld 
be  made  after  the  admission,  as  in  the 
fiftti  seetion,  it  has  been  so  prorided.  In 
tbe  10  Geo.  4.  e.  7.  s.  19,  tbne  is  a  similar 
enactment  regarding  Roman  catholics,  and 
it  cannot  be  contended,  that  they  can  be 
admitted  into  any  office  before  they  have 
taken  the  oath  prescribed  by  that  statute. 
It  will  also  be  argued,  that  the  court  of 
aldermen  were  premature,  because  Mr. 
Salomons  had  amonth  within  which  to  make 
the  declaration,  and  that  that  had  not  ex- 

Eired  when  they  declared  his  office  vacant, 
iat,  if  he  refused  to  make  the  declaration 
when  called  apon  by  tbem  to  do  so  kt  the 
time  he  appliel  to  be  admitted,  they  were 
not  bound  to  wait  any  longer.  The  only 
object  of  that  provision  is,  to  render  it  un- 
necessary for  a  party  to  make  it  upon 
admission,  if  he  have  done  so  a  month 
previously.  Again,  the  annual  Indemnity 
Act  is  to  be  relied  on,  but  that  cannot  apply 
to  such  a  case  as  this,  where  the  party  has 
refused  to  make  the  declaration.  Mr.  Sa- 
lomons not  having  been  admitted,  does  not 
come  within  tbe  5  &  6  Will.  4.  c.  1 1 ,  the  act 
which  was  running  at  the  time  of  his  elec- 
tion. The  King  v.  Parry  (4),  In  re  Steaeen- 
AM  {5),  only  established  that  the  act  will 
bave  a  retrospective  operation. 

Sir  F.  Fdiloekt  contriU— Tbe  court  of 
aldermen  were  not  justified  ui  declaring  the 
Tacancy  until  they  had  admitted  Mr.  Sa- 
lomons, and  they  were  bound  to  admit  be- 
fore they  called  upon  him  to  make  the 
declaration.  The  word  upm  here  is  not 
used  in  the  signification  of  before.  Now, 
this  declaration  is  substituted  for  the  sacra- 
mental tests  imposed  by  the  IS  Ch.  i.e.  1, 
and  tbe  25  Ch.  8.  c.  S,  which  could  not 
have  been  taken  at  Uie  time  of  admission, 

<4)  14EMt.549. 

(ft)  <  a  &  c.  siv 


and  which  expressly  require  it  lo  be  taken 
after  admission. 

[Fattbsok,  J. — Two  sacramental  testa 
were  required;  one,  by  the  former  act, 
was  to  he  before  the  adniissimi,  and  ibe 
other  after.  The  dedaratioo  is  to  be  made 
in  lieu  thereof.] 

[LiTTLEDALB,  J. — OneofthemeaniBga  of 
the  word  upon  in  Johnson's  Dictionary  is, 
concurrently  witb.] 

Varimis  instances  csn  be  found  where 
die  word  impliea  some  prwioua  aet,  as 
npon  eonmctioii,  where  tbe  noawiedaa  nmst 
precede  tbe  poulty  or  fin^Mm.  Tfaca* 
the  conn  of  iddermcn  are  mat  empowefefl 
by  the  act  to  call  upon  Mr.  Saloroona  to 
say  whether  he  would  or  would  not  make 
die  declaration.  If  be  do  not  make  it,  the 
consequences  will  follow,  which  are  pointed 
out  in  section  4.  At  all  evmta,  they  ought 
to  have  waited  the  whole  of  that  court. 

[CoLBRiDOB,  J. — Suppose,  having,  in 
pomt  of  ftwt,  made  the  dedaratton,  be  bad, 
nevertheless,  reAised  to  answer  the  qnes* 
lion,  what  would  have  been  tbe  cease 
quencet] 

That  is  a  ttrong  nhntraUon.  He  nugbt 
also  bave  come  at  a  subsequent  court*  and 
offered  to  make  the  declaration  dwn,  for 
the  time  had  not  elapsed  during  which,  by 
the  bye  law  of  tbe  city,  be  was  bound  to 
accept  the  office.  Indeed,  they  do  not 
profess  to  have  acted  under  the  bye  law. 
The  precept,  therefore,  issued  prema- 
turely. The  relator  does  not  rely  upon 
the  Indemnity  Act, 

The  Attorney  Oeneral,  in  reply,  cited 
The  King  v.  /fo»AiM(6}. 

[Loan  Dbmman,  C.J. — Would  there 
have  been  any  difficulty  in  the  court  of 
aldennen  allowii^  the  ministerial  duty  of 
the  admission  to  be  performed,  and  then 
requiring  btm  to  nudie  tbe  dedaradont 
What  is  tbe  meaning  of  the  worda  '*tmA- 
fauU  tfMek,'*  in  aecdon  3  ?  (7).] 

Car.  ado,  nft. 

(6)  10  East,  tU. 

(7)  Wbicfa  MMctt.  "Tint  tba  sud  dMtmtHn 
tb«n  b*  made  nnd  subscribrd.  a*  afbreaaid,  io  tb* 
presenee  of  such  penon  or  penoos  rcspectircly, 
wbo  hy  the  oharteraor  naagea  of  the  nidreapactiT* 
eitiea,  corporations,  borougb*.  asd  eioqoe  pwta. 
ought  to  adminiater  the  oath  for  doe  eteeutioD  of 
the  aaid  officet  or  places  respectirelr,  aad  im  d«- 
fauHnf  nteft,  in  tbe  presniceof  twoJvattcssorth* 
Pesea  of  tbe  said  dtiss,  coipomtleas,  bofoagha. 
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And  now — 

Lou  DbkMan,  C. J.  delivered  tbejodg^ 
meat  of  the  Court. — Tlie  question  is,  whe- 
dier  die  ofiloe  iras  foil  at  die  time  wbea 
the  deftndant  was  elected  I  and  tbatdependa 
npoD  this,  whether  the  court  of  aldermen 
had  a  right  to  call  upon  Mr.  Salomons  to 
BB^e  the  declaration  before  they  admitted 
him  to  die  office.  On  referring  to  the 
words  of  the  statute,  our  opinion  is,  that, 
a>  diat  dedaradon  is  to  be  made  upon  ad- 
niaeion  to  the  oOUm,  and  before  the  party 
is  in  h,  the  oourt  of  aldermen  ought  to  have 
admitted  him  in  the  first  place,  and  ought 
not  to  hate  dedared  the  office  void,  at 
least  before  Mr.  Salomons  had  refosed  to 
make  the  dedaratimi  after  his  admission. 
The  judgment  musti  therefore,  be 

For  tAtf  Cnm. 


1858.     \     TBS  aUBKM  e.  LADY  H.  I. 

.June  11.  J       SUTTON  and  othbm. 

EvitUnee — ^Indent  Hecord—Heputatitm* 

Oh  the  trial  <f  an  mdictmmt  for  the  non- 
fvpeir  of  a  pmHc  bridge,  which  alleged  a 
UahUUy  ratiooe  tenures,  the  defendants  prO' 
dmeed  a  reefed  of  a  pretentment  at  a  theriff'i 
Cotms,  aguintt  the  Bithop  of  Lincoln,  in  the 
ragncf  Edet.  S,  which  charged  him  with  the 
kabiUtglo  the  repmrofthe  bridge,  which  he 
dtmed;  and  the  pretentment  aaptn^  been 
remooed  nUo  the  Court  of  king's  BencK 
thejmrif,onthetnal,fomda  venHetforHu 
hmkap,  and  aUo,  «pen  inqidrw*  stated,  that 
there  wws  &  hridge,  but  that  tMjf  were  igno* 
rant  who  aught  to  repair  it ;  that  it  had 
been  eomtructed  about  tixty  years,  partly 
from  the  aitns  if  the  men  of  the  county,  and 
partly  from  the  charitable  contribution  of  a 
^hop  of  lAncoln,  who  was  pasting  through 
the  county.  A  privy  seal,  directing  a  grant 
of  pontage  to  the  men  if  K,  which  recited, 
tAof  lA«  oru^e  was  rmnouSf  mnd  that  no  one 
was  baimd  to  repair  i(,  tmd  eUn  th»  grant 

and  cinqtM  ports,  if  raoh  tli«r«  be,  or  oOienoue.  ia 
tb«  pr— net  of  two  JnsticM  of  tb«  Peace  of  ibe 
nspastira  MMmtiss,  lidinas,  diTifioiit,  or  fran- 
obiMS,  wberaia  tbe  ssid  citiea,  corporations, 
bonmffba  and  cinque  porta  are,  wbieh  aaid  deelara- 
tioB  mil  sitberba  anteicd  in  nboiA,  r<dl,orotber 
record,  to  be  kept  for  ihst  piir[KMe,  or  abill  be 
filed  BiBongat  tbe  records  of  the  oity,  corporation, 
borougb,  or  cinque  port." 


^  pontage  itself  were  prodaeed : — Held, 
that  they  were  properly  reeeieed  m  ertidencsi 

This  was  an  Indictment  ^ahist  the  de- 
ibndants,  as  ocenpiers  of  tbe  estate  which 
was  alleged,  in  The  King  t.  Sutton  (IX 
to  be  liable,  rtKtone  tenaree,  to  die  repair 
of  Kelham  Bridge,  in  die  county  of  Not- 
tingham. 

It  was  tried  at  the  Warwickshire  Spring 
Assizes,  1886,  when  a  verdict  passed  for 
the  defendants.  The  defendants  offered 
in  evidence,  and  the  learned  Judge  receiv- 
ed, after  objection,  a  record  from  the 
Treasury  of  the  Exchequer,  of  the  iprO' 
eeedings  in  the  18  Edw.  9,  upon  a  com- 
plaint of  the  then  Bishop  of  Lmcoln,  of  a 
presentment  at  the  toum  of  the  sheriff  of 
Nottingham  gainst  him  by  the  men  of 
Kelham,  in  the  county  of  Nottii^ham,  in 
which  lie  was  charged  with  the  prescriptive 
liability  to  repair  the  bridge  at  Kelham ; 
and  it  was  alleged,  that  the  same  was 
ruinous  and  broken  in  his  default.  The 
presentment  was  removed  into  the  Court  of 
King's  Bench,  then  sitting  at  York,  and  the 
Bishop  of  Lincoln  traversed  his  liability, 
upon  which  issue  was  joined  by  one  John 
of  Lincoln,  who  prosecuted  for  the  king ; 
and  it  was  afterwards  tried  at  Retford,  in 
the  SO  Edw.  8,  when  the  jury  found,  that 
the  Bishop  of  Lincoln  was  not  liable  to  re- 
pair this  bridge.  The  record  continued  as 
follows ; — **  'Die  same  jurors  being  asked 
if  there  is  any  bridge  at  the  aforesaid  town 
of  Kelham,  they  say  there  is ;  alao  being 
asked  who  of  n'riit  are  or  is  bound  to  re- 
pair or  sustain  ue  bridge  aforesaid,  they 
say  that  they  are  wholly  ignorant;  also 
being  asked  at  whst  time,  and  by  whom 
the  bridge  aforesaid  was  first  constructed 
or  repaired,  they  say,  that  about  sixty 
years  past ;  and  theft  from  the  alms  of  the 
men  of  the  country  passing  there,  and  in 
the  cimstmction  and  reparation  of  die 
bridge  aforesaid,  came  one  Oliver,  hereto- 
fore Bishop  of  Lincoln,  the  predecessor  of 
the  said  bidiop  who  now  ia,  passing  through 
(he  country,  and  of  hia  own  alms  chari- 
tably contributed  to  the  work  of  the  afore- 
said bridge  40»..  snd  in  no odier  manner;** 
and  judgment  was  Anally  given,  that  the 
bishop  should  go  thereof  withtmt  day.  A 

(1)  3  Ad.&  ra.dSr;  •.c.4Law  J.  Rep.(Nj.) 
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privy  seal  wis  also  pfodtioed  rrom  the 
Tower,  datdd  June  28,  20  Edw.  8,  which, 
reciting  that  the  bridge  was  ruinous,  and 
that  no  one  was  bound  to  repair  it,  as  it 
appeared  by  inqaest,  directed  a  grant  of 
{KtnCtige  to  be  made  to  the  men  of  Kelhatn, 
for  reparation  of  the  tame ;  and  the  gfant 
of  pontage  in  the  aame  year  was  pro- 
duced. The  rerdict  having  passed  for  the 
defendants,  in  tlie  eusuinK  term— • 

Sir  F.  Pollock  obtained  a  rule  nut  for  a 
new  trial,  or  to  iuapend  the  entry  of  the 
judgment;  against  which,  cause  was  shewn, 
in  Michaelmas  and  Hilary  terms  last,  by — 

The  A  ttonuy  Gmenl,  A4am»t  Sery.,  and 
Starkie. 

The  learned  Judge  reported,  that  as  the 
prosecutors  had  given  evidence  of  pro- 
ceedings gainst  the  owners  of  the  defen- 
dants' estate  at  former  period*,  be  had 
received  this  record  as  evidence,  to  shew, 
that  at  a  much  earlier  time  the  owner  of 
ttnother  estate  had  betn  cluu|^  with  the 
liabili^.  . 

It  was  ccmtended  for  the  defendants, 
first,  that  die  prbceedings  detailed  in  tliii 
ancient  re«dra  were  regular.  It  is  true, 
that  the  jury  did  not  merely  decide  the 
matter  in  issue— -namely,  the  liability  of 
the  Bishop  of  Lincoln — but  proceeded  to 
answer  other  questions,  namely,  as  to  the 
liability  of  other  persons  to  repair  it,  and 
the  origin  of  the  bridge ;  but  that  is  ac- 
cording to  the  ancient  course  of  trials, 
when  the  jury  came  from  the  vicing.  If 
they  acquitted  the  person  charged  before 
them,  they  were  required  to  lay  who  was 
guilty,  'lliat  prevailed  until  the  time  of 
Lord  Hale,  when  it  had  become  a  mere 
form— 2  Hah  P.C.  300.  It  appears  also, 
diat  upon  this  finding,  the  pant  of  pontage 
to  the  men  of  Kelham  was  made,  so  that 
their  answers  were  not  wholly  useless. 
Then,  secondly,  the  document  was  admis* 
sible  as  reputation.  It  is  sufficient  to  shew 
that  any  part  <^it  is  evidence,  because  the 

Srosecutors  seek  to  exclude  it  altogetlier. 
To  doubt,  it  would  not  be  admissible  to 
prove  the  fact  of  the  building  of  the  bridge, 
but  it  establiriiea  that  there  was  no  repu- 
tation in  those  days  as  to  the  party  liable, 
which  goes  to  negative  the  fact  of  any  im< 
memorial  cbai^  on  the  defendant*s  estate. 
This  question,  as  to  the  repair  of  a  county 
bridge,  is  of  a  public  nature,  and  therefore 


one  upon  which  evidence  of  reputation  is 
admissible — Moremood  v.  Wood  (2),  Rogers 
V.  Wood{9),  Weeks  Sparke(i),  Outram 
V.  A(afewood{S),  Price  v.  LittUii>ood{6). 
As  between  strangers,  even  a  verdict  and 
judgment  thereon  is  admissible  as  repu- 
tation— Reed  v.  Jackson{7),  Berry  v.  Beat" 
Iter  (8).  The  dictum  of  Patteaon,  J.,  in 
The  Kimg  t.  Antn^ma (9)t  cannot  b^  relied 
on  as  a  deciaion  against  the  reception  of 
this  evidence;  and  The  King  v.  CcUm 
(10),  if  it  be  good  law,  is  very  dilfeivnt 
from  this  case.  Then,  the  document  con- 
taining the  answers  of  the  jury  to  the 
questions  proposed  is,  of  itself,  reputation. 
Assuming  the  answers  to  have  been  unau- 
thorised, yet,  as  they  are  the  declarationB 
of  peraons  living  in  the  neighbourhood — 
for  the  jury  ckme  from  Retford,  which  ts 
not  far  flrom  Kelham — they  are  admissible 
in  that  character — The  Duke  of  Newcastle 
V.  the  Hundred  of  Br oitonfc  {11).  The 
jury  may  well  have  known  that  the  bridge 
was  built  in  part  by  alms  from  the  bithoji, 
which  appears,  from  t  Inst.  700,  to  have 
been  by  no  means  nhusual.  It  is  also  ob- 
servable, that  this  was  a  finding  against  the 
interest  of  the  jurors,  because,  by  declar- 
ing that  they  do  not  know  that  my  one  is 
liable,  they  necessarily  throw  the  burthen 
on  tlie  county.  It  is  objected,  however, 
that  this  declaration  is  post  litem  Motom; 
but  that  objection  caraiot  avail :  it  might 
well  have  been  urged  in  Reed  v.  Jackson 
(12);  yet  it  is  there  held,  that  a  verdict  or 
judgment  is  admissible  tn  the  nature  of 
reputation.  Then,  it  is  true  that  the  repu- 
tation is  here  produced  to  negative  the 
ezistmce  of  the  chai^ ;  but  that  is  im- 
materiaL  It  was  held,  in  Drinkwater 
Porter{19\  that  reputation  was  recavable , 
to  negative  the  existence  public  rif^ts. 
But,  thirdly,  it  is  now  urged — for  the  ob- 

(S)  14  East,  S27,  n. 
(S)  t  B.&  Ad.  245. 
<4)  1  Mao.  &  Sel*r.  679. 

(5)  14  Eaat,  330,  n. 

(6)  S  Campb.  SSe. 

(7)  lEMt,S55. 

(8)  P«ike  NJ*X:.  156. 

(9)  tAd.&EI.794}  a.c.4LawJ.RMt.(lljs.^ 
K.B.  91. 

10)  S  Cunpb.  444. 

11)  4  B.&  Ad.crS;  a.e.lLawJ,IUp.(li.8.) 

U.C.  47. 

( 1 2)  Sm  Brisooe  n.  "Lamxt,  w***t  P-  14B. 

(13)  7  Car.  &  Pay.  181. 
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jeetiao  was  not  taken  at  the  trial— that 
ibb  eridence  was  irrelevant,  becaose  it  was 
not  material  to  the  present  inquiry,  what 
had  been  done  in  a  former  proceeding 
ifsiiiu  other  parties.  It  is,  however,  most 
material  to  shew,  in  this  prosecution  at  the 
•nit  of  the  king,  that  at  another  time  there 
was  a  prosecution  against  another  party, 
who  waa  then  charged  with  the  similar 
litlHlhy.  See  also  The  Kwg  v.  the  Inha- 
iibmCf  »fNortkampto»{14),  But  even  if 
it  were  not  relevant  for  that  purpose^  it  is 
taffident  if  it  were  adniasible  m  repn- 
lirioa. 

Sir  F.  PoUock,  N.  R.  Clarice,  and  Wad- 
dnftoii,  eontrft.-~Firat,  this  document,  so 
far  as  it  contains  the  answers  of  the  jury  to 
the  quearioBS  not  then  at  issue,  is  alto- 
gether irregular.    It  was  a  species  of  ex 
parte  proeeedti^.    In  the  passage  of  Lord 
Hsle,  it  will  be  seen,  that  the  jury  were 
bouDd  to  find  wba  committed  Uie  act,  be- 
casse  the  hundred  was  liable  for  the  rob- 
bery, imder  the  Statute  of  Winchester ; 
hat  that  reaiOD  did  not  apply  to  cases  of 
nisdencmor.    Therefore,  the  ibundation 
for  tlie* pncccding  failed  here;  and  there 
ii  Boifani^  to  connect  ihe  grant  of  pontage 
wtth  dua  verdiet — that  proceeded  en  an 
aqueat  of  oflBce.    Then,  secondly,  the 
jarara  do  not  an>eer  to  have  had  any  in- 
fenaaiioa,  except  what  was  suj^lied  by 
the  occapiera  of  the  vill  of  Kelham, 
which  could  not  enable  them  to  say  who 
waa  liabie  lo  the  charge.    Therefore,  one 
ef  the  grounds  upon  which  reputation  is 
attowed — namelyrtbe  aupposed Knowledge 
of  the  party  mining  the  declaratioa,  does 
Botexial.  Again,  there  can  only  be  repn* 
tation  cefweming  general  ihcta,  at  matters 
ef  a  general  nature,  and  not  as  to  particular 
fiwta.    Now  here,  aU  the  iiuta  atlegedr— 
Bamehr,       nmi-Uebility  of  the  Bnhop  of 
Lincoln,  the  building  of  the  bridge,  and 
the  GcalribttdoD  thereto,  are  particulu- 
fiHrt»— /farawod  t.  A'm«(U),  Chalfield  v. 
Fryer[l6)^  Stark.  Ev.  pt.  1,  s.  4S.    If,  in- 
deed,  there  had  been  a  specific  issue,  upon 
which  the  jury  had  found  who  the  party 
liable  waa,  their  verdict  would  have  been 
evidence  even  against  third  parties.  That 
is  the  decision  in  Re'td  v.  Jacktm ;  but 
there  IB  no  ancb  issue  or  verdict  in  this 

(14)  S  Man.  &  Selw.  (6ff. 

(15)  Wightw.Slf. 

(16)  1  Price,  SM. 


case.  So,  if  there  had  been  an  inquest  of 
office,  there  would  have  been  a  finding  ot» 
the  specific  fact.  Then,  lastly,  the  docu- 
ment was  wholly  irrelevant,  if  it  waa  to  be 
received  as  the  learned  Judge  received  it, 
for  the  purpose  of  shewing  the  proceeding 
against  another  person  which  had  failed. 
1  he  chargeability  of  the  defendants  ia  noc 
disproved,  by  evidence  of  the  fact  that 
another  person  waa  ibund  not  to  be  liable* 
Cer.  adv.  nrfl. 

LosB  Dkhicav,  C.J.  now  delivered  the 
judgment  of  the  Ceurt.~At  tlw  last  trials 
the  question  was,  whether  the  defendants 
were  liable  to  repair  Kelham  Bridge,  over 
the  Trent,  ralione  tenures.    Objection  was 
i^en  by  the  prosecutors  to-  the  admission 
of  ancient  documents,  brought  from  the 
Exchequer  of  Pleas  at  York,  purporting 
to  be  a  record  of  the  pleas  in  Hilary  term, 
18  Edw.  3. — [His  Lordship  here  read  the 
substance  of  the  record.]    This  verdict 
was  found  in  Easter  term,  SO  Edw.  S ; 
and  among  the  recorda  of  the  Tower,  was 
found  a  writ  ef  ]»i*y  aeal,  dated  June  28, 
in  the  aame  year,  reciting  tint  the  bridge  wa* 
dangerous,  and  no  one  was  bound  to  repair 
Uie  aame,  as  it  waa  found  by  inquest,  and 
directing  a  grant  of  pontage  for  reparation 
of  die  aam*  to  be  made,  ander  the  great 
seal,  to  the  men  of  Kelham  ;  and  lastly, 
the  grant  c»f  ponti^  to  the  men  of  Kel- 
ham, bearing  date  August  12,  the  same 
year,  was  produced.     Much  discussion 
api>ears  to  have  taken  place  at  the  trial,  as 
well  as  in  this  court,  respecting  the  pur- 
pose for  which  this  waa  received,  aa  if  it 
might  be  admissible  in  some  point  of  view, 
although  not  in  the  other.    We  find  it  un- 
necessary to  consider  distinctions  of  this 
kind,  because  h«  ue  dearly  of  opinion, 
these  documents,  all  and  each  of  thcmt 
were  material  to  the  issue,  and  good  evi- 
dence.  They  established,  that  in  the  20 
Edw.  3,  the  men  of  Kelham,  acting  for  the 
public,  and  represented  by  John  of  j(<in- 
coln,  proceeded  against  the  party  whom 
they  eonaidered  chargeable  with  repairing 
the  bridge.  Him  the  jury  acquitted  of  the 
charge.  It  waaargued,  thatthis  was  all  they 
bad  a  right  to  do ;  and  their  ignorance  of 
any  other  liability,  and  their  statement  of 
any  origin  of  the  bridge,  and  that  any 
bisbop  had  contributed  by  way  of  oharity, 
and  not  by  compulsion,  was  beyond  their 
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piDvmce.  We  think  it  cannot  be  aBsum- 
ed,  tbat»  at  the  remote  period  ei  thia  in- 
quiry* the  fiuKtions  of  a  jury  were  boand 
witfa^  the  tame  limita  at  at  preaent :  evory 
lawyer*  indeed,  knowt  the  cmtrary  is  the 
fact.  With  tlie  reasonable  presumption, 
therefore,  which  must  always  he  made  in 
favour  of  the  regularity  of  proceedings 
eoaducted  by  proper  authority,  it  might  not 
be  too  much  to  hold,  that  this  im^uest  was  a 
public  proceeding,  in  which  the  jury  might 
probably  inquire,  not  only  whether  the 
person  charged,  but  abo  in  geoeral  who, 
and  whether  any  on^  waa  liable  to  the  re- 
pairs. At  the  tame  time,  we  find  no  necea- 
aity  for  going  even  this  length,  "because, 
even  if  twre  should  be  tone  irr^vlarity  in 
aettin||  fiirth  in  the  verdict  the  histonr  of 
the  bridge,  and  the  jury'a  igDOnnee  where 
the  lUbility  retted,  that  cannot  vitiate 
what  haa  been  correctly  done.  The  fiictt 
then,  that  the  bishop  was  presented  and 
charged  by  the  men  of  Kelluim,  actiog  for 
the  public,  and  that  tuch  presentment 
ended  with  his  acquitul,  and  waa  shortly 
followed  by  the  grant  of  pontage  to  the 
men  of  Kelham  for  the  same  repairs, 
auoi^iy  negative  any  immemorial  liability 
ra^oae  Imumx;  because  we  must  auppoie 
the  pretentment  would  rather  have  been 
made  ag^'ost  the  person  who  wat  liable, 
than  against  the  Utbop ;  end  the  grant  of 
pontage  wonld  have  be«n  tp  him,  and  not 
to  the  Boen  of  Kelham.  We  thiok,  there* 
fore,  that  the  rule  must  be — 

Dmiiarged, 


mtWMSOM  V.  VKtlBIIOH. 


1638.  \ 
Jnne  12.  $ 

CotU— Double  Pltadiw—4  Aim.  e.  16. 
s.  5—Rtae,Jiilary,  4  fTUL  4.  No.  7. 

Tie  rule  HUaru,  4  miL  4.  ^^0.  7,  mhieh 
gives  lAr  oosfs  ^  atek  itnu/omd  agmaM 
Uig  party  fleadmg  it  te  tkt  oppoeiie  ptirlmt 
4m$  wot  TMeui  lAe  4  Aan»  e.  16.  «.  5,  cy 
wMek  lAe  Judge  amy  eertifif  that  there  woe 
probMe  ground  far  fkaamg  dmAUfXeatt 
and  deprwe  the  piaeiaiff  ^  hie  eotts  m  mug 
$uch  double  iitue. 

This  was  an  action  for  a  breach  of  the 
warranty,  of  a  horse,  to  which  there  were 
two  ^eaa:— first,  that  the  phuntiffdid  not 


wanant  the  bcHrse;— aeoond,  diat  die  barae 
waa  not  unaonnd. 

On  the  trial,  before  PattatoOf  at  the 
last  Cumberland  Asuzea,  d»e  jury  found 
a  verdict  for  the  defendant  on  the  firat 
issue,  and  for  the  plaintiff  on  the  other,  uid 
the  learned  Judge  afterwards  certified 
under  the  4  Ann.  c.  16.  5,  that  the 
defendant  had  a  probable  cause  fiM*  plead- 
ing the  other  plea.  The  MaaCer,  en  tax- 
ation of  costs,  had  disallowed  to  the  plain- 
tiff  all  the  costs  of  that  iwue.  A  rule  ntst 
had  been  obtained  for  a  review  of  thia  tax- 
atim;  i^ainat  which,  cause  waa  now  dunm 
by— 

Armtinmg  and  Sir  Gregerif  Lemin. — The 
4Ann. do. a. 5. provides,  "dtttifaver* 
diet  shall  be  found  upon  any  isane  for  the 
jdaintiff,  cmta  shall  be  given  to  him,  unlesa 
the  Judge  who  tried  uie  said  iasue  aball 
certify  that  the  said  defendant  had  a  pro- 
bable cause  to  plead  sucli  matter,  which, 
upon  the  said  issue,  shall  be  found  against 
him.  The  learned  Judge  having  certified 
accordingly,  the  plaintiff  would  not  be 
allowed  his  costa.  It  is  contended,  how- 
ever, that  as  the  rule  Hilary  term,  4  Will.  4. 
No.  7,  gives  the  parly  the  coats  <tf  all  the 
issues  on  which  lua  opponent  laib,  the 
plaintiff  ought  to  have  them  in  the  preaoit 
case.  If  £at  be  correct,  that  rule  most 
operate  at  a  repeal  of  the  ttatnte  of  Qnecn 
Anne.  But  thera  cannot  be  uidi  a  repeal 
by  mere  implication. 

Duudat,  in  aupport  of  the  rule,  ccmtend- 
ed,  that  the  new  rule  did  repeal  the  statute 
of  Anne.  In  Simpson  v.  Iiurdiu{l\  it  was 
held,  that  it  did  not  prevent  the  Judge  from 
certifying  imder  the  43  BUx.  c.  ft.  That 
proceeded  upon  the  ground  of  discouraging 
frivolout  actiMia*  The  principal  and  ob- 
ject of  the  new  rule  ia  similar — namely,  to 
prevent  unnecessary  imues.  Here, 
plaintiff  has  been  put  to  unnecessary  ex- 
pense  by  the  trial  of  an  itaue  em  wbidi  the 
deioidant  has  -foiled,  and  ought  to  be  i» 
imbnrsed  that  expenae. 

Loan  Dxviuir,  CJ.— It  appeara  to  me, 
that  that  nde  daea  not  r^eal  the  atatnm 

of  Anne. 

Per  Curimm— 

Rule  dieohmrged. 

(1)  tMat.  &  64;  S.C.  6  Uw  J.  lUp- 

(HA)  Each.  16. 
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M,y24.  ;      «>«  t..  BOARDS. 

Arbitrator— /iward  notjinal — Esecess  of 
jfuthorky, 

A.  having  agreed  to  purchate  a  piece  of 
land  from  C,  the  title  to  be  made  out  to  the 
talijtf action  of  Bf  and  disputes  booing  arisen, 
all  matters  in  difference,  one  of  which  arose 
on  the  alleged  insufficiency  of  the  title,  mere 
referred  to  arbitrettion.  The  arbitrator 
amarded,  that  C.  should  convey  the  property 
to  A,  but  should  enter  into  a  bond  of  indem^ 
Mty  agairut  any  defect  in  the  title  : — Held, 
that  theatUlrator  had  exceeded  his  authority, 
and  that  the  award  mu  bad,  as  not  being 
J»aL 

The  parties  in  this  suit  being  neighbours 
at  Bdmonton,  had  a  dispute  respecting  a 
piece  of  land  and  a  water-course  between 
their  respective  properties,  and  an  action 
had  been  commenced,  when  the  plaintiff 
agreed  to  purchase  the  land  from  the  de- 
imdant,  and  an  agreement  was  prepared, 
in  which  the  defendant  agreed  to  purchase 
it  for  the  snm  of  100/.,  the  title  to  be  made 
out  to  the  satisfaction  of  a  person  named. 
The  title  did  not  prove  satisfactory,  and 
odwr  disputes  having  arisen,  by  a  Judge's 
order,  the  action  sua  all  matters  in  di&r- 
ence  between  the  parties,  and  the  setUe- 
ment  of  all  questions  on  the  agreement, 
were  referred  to  a  barrister.  The  arbitra- 
tor awarded,  that  the  defendant  should 
««iTey  to  the  plaintiff  the  title,  contained 
in  the  abstracts  of  title  produced  in 
evidence  before  him,  to  the  piece  of  ground 
specified  in  the  agreement;  and  he  awarded 
uso,  that  the  defendant  should  execute  a 
bond  to  indemnify  against  any  defects  of 
title  in  the  said  agreement.  It  appeared 
•that  the  principal  dispute  before  the  arbi- 
trator was,  as  to  the  sufficiency  of  the  title 
made  by  the  defendant  to  the  piece  of 
land. 

A  rule  Mui  had  been  obtained  for  setting 
aside  this  award,  on  the  grounds,  that  it 
was  not  final,  and  that  the  arbitrator  had 
exceeded  his  authority,  in  directing  the 
bond  of  indemnity  to  be  given ;  against 
which — 

5ir  W.   W.  FoUett  (with  whom  was 
Halcomb,)  now  shewed  cause,  and  con- 
tended, diat  as  a  bond  of  indemnity  is  not 
NBwSEa»s,VU.— ae. 


at  all  unusual  upon  conveyances,  though 
the  title  may  not  be  de&ctivp,  there  waa 
nothing  to  prevent  the  arbitrator  from 
ordering  it  to  be  given  in  the  present  in* 
stance..  Having  ordered  the  conveyance 
to  be  made,  he  has  determined  the  dispute 
between  these  parties.  In  Fislter  v.  Pim- 
bleyiV),  a  similar  point  arose,  but  waa  not 
determined. 

Tlie  Attorney  General  and  Shee,  contr^. 
— The  arbitrator  has  not  settled  the  ques- 
tions between  the  parties.  He  has  not 
determined  whether  the  title  is  good  or 
bad;  he  has,  in  effect,  stated  that  it  is 
doubtful,  and  has  required  the  plaintiff  to 
take  a  title  neither  safe  nor  marketable. 
A  covenant  for  title  is  ordinary,  and  creates 
no  suspicion,  but  a  bond  of  indemnity 
always  does.  In  directing  such  a  bond 
to  be  given,  the  arbitrator  has  exceeded 
his  authority.  Bomwr  t,  Liddell  (ft)  waa 
cited. 

LoBD  Denhan,  C.  J. — This  objection 
must  prevail.  The  arbitrator  has  gone 
beyond  his  power.  The  agreement  of  re- 
ference was  as  follows — [Here  his  Lordship 
read  the  agreement].  Now,  the  arbitrator 
has  directed  a  conveyance  to  be  made. 
That  direction  ia  no  statement  that  the 
title  is  a  good  one.  On  the  contrary,  the 
arbitrator  has  doubts  on  this  point,  and 
makes  them  apparent,  by  requiring  the 
bon'd  of  indemnity  to  be  given.  Such  re* 
quisition  is  more  than  his  authority  war- 
ranted him  in  making.  Again,  the  award  is 
not  final,  because  the  arbitrator  has  not 
settled  the  question  between  the  parties, 
but  has  merely  given  a  fresh  remedy  to  one 
of  them,  by  an  action  on  the  bond. 

LiiTLEDALE,  J. — The  title  was  to  be 
made  out  to  the  satisfaction  of  Mr.  Blunt, 
and  the  arbitrator  ought  to  have  deter- 
mined whether  it  was  so  or  not,  although 
his  award  could  not  have  had  the  effect  of 
rendering  it  valid,  if  it  was  not  so  in  fiiet. 
The  arbitrator,  by  directing  the  convey- 
ance to  be  executed,  has,  in  effect,  stated 
that  the  title  is  good.  But  he  has  not 
proceeded  in  the  direct  way :  he  ought  to 
have  decided  that  the  title  was  good. 
Therefore,  on  the  whole,  though  I  have 
some  doubts,  I  think  the  award  »  bad. 

(1)  11  East,  188. 

(2)  1  Brod.  &  BiDg.  80. 
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Patteson,  J. — The  agreement  which 
had  been  entered  into  before  the  submis- 
sion, appears  to  hare  been  for  the  sale  and 
purchase  of  the  land,  the  title  to  be  made 
out  to  the  satisfaction  of  Mr.  Blunt.  That 
must  have  meant  that  the  title  to  the 
premises  should  be  a  good  one,  and 
does  not  amount  to  an  agreement  that  the 
party  would  take  the  premises  with  a  bond 
of  indemnity.  The  reference  was  for  the 
purpose,  among  others,  of  settling  all  the 
questions  between  the  parties  on  that 
agreement.  Now,  tt  is  sworn  that  tliere 
was  a  dispute  before  the  arbitrator  respect- 
ing the  title,  and  the  arbitrator  has  said 
that  there  should  be  a  conveyance  of  the 
land  with  a  bond  of  indemnity.  That  is, 
be  has  ordered  Mr.  Ross  to  take  a  doubt- 
ful title.    He  had  no  authority  to  do  so. 

WitLiAMS,  J. — The  language  of  the  sub- 
mission settles  the  question.  What  was 
the  agreement  between  the  parties?  The 
question  as  to  the  validity  of  the  title  was 
Involved  in  that  agreement.  The  arbitra- 
tor has  not  decided  that  it  is  a  good  title, 
but  has  directed  a  conveyance  to  be  made 
with  a  bond  of  indemnity ;  so  that  he  has 
not  settled  one  of  the  ^untiona  between 
the  parties,  and  that  a  primary  one. 

Bide  abtotute. 


183S.     \  MEWHANr.  THBEARLOF  HASD- 

May  9.  /      wicxe  and  anotueb. 

Beer  AcU — Conmction —  Warraa^  of  Dis- 
trat, 

A  conviction  under  the  aeti  11  Geo,  4. 
^  1  Wm.  4.  c.  64,  oficf  4  4-  5  Will.  4.  c.  85, 
for  keeping  open  a  beer-house  at  unlawftU 
hourif  must  contmn  a  Mtalement  that  the 
Juitieet  at  petty  setsiotu  fixed  the  hours  at 
which  beer'house*  should  6e  opened  and  tk^, 
and  also  at  what  hour  the  house  m»  kept 
open. 

Semble,  that  a  warrant  of  distress^  on  re- 
^ual  to  pay  the  penalty  for  such  an  r^ence, 
issued  the  day  t^ier  it  is  dated^  and  within 
seven  days^  rechmmg  one  day  tnctumet  ts 
valid. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (n.b.)  M.C.  p.  101.] 


«     ^  .      Y  HALL  V.  HAtlLB  AHD  OTHBBS. 

June  1.  ) 

ProhiHtion, — When  refused. 

Before  a  prohibition  is  granted  to  an 
ecclesiastical  court,  it  must  be  shewn  that 
that  Court  is  actually  proceeding  to  try  a 
disputed  factt  the  trial  of  wAtcA  is  out  of 
thevjurtKU^ion,  or  fAot  they  haoe  mseon* 
ttnted  an  act  of  parSameta. 

Prohibition.  The  declaration  alleged, 
that  the  defendants,  as  the  churchwardens 
of  the  parish  of  St.  Philip  and  Jacob,  Bris-  . 
tol,  libdled  the  plaiotiff  in  the  Consistory 
Court  of  Bristol,  in  «  suit  for  non-payment 
of  a  church-rate ;  that  the  plaintiff  after- 
wards exhibited  and  61ed  certain  excep- 
tions to  the  libel,  which  were  set  out  in 
the  declaration,  in  substance,  stating  that 
the  parish  had  adopted  Sir  John  Hob- 
house's  Act,  1  &  2  Will.  4.  c.  60,  and  that 
the  rate  was  not  made  by  the  proper  vestry, 
and  also  alleging  that  certain  of  the  items 
for  which  the  rate  was  made,  were  illegal. 
It  was  then  alleged,  that  the  smd  eteceptiotu  * 
so  fled  by  Am,  as  eforesaidf  were  duly  ad- 
rmtiedbythe saidCourttSitA  concluded  with 
a  prayer  that  because  the  matters  alleged  in 
the  exceptions  are  not  the  snifjeetofeeele* 
siastical  jurisdiction,  the  Court  below  m%lit 
be  prohibited  fVom  proceedii^.  There 
were  scTcral  pleas  and  replications  to  this 
declaration,  which  raised  questions  both  of 
law  and  of  fact,  as  to  the  adoption  of  the 
statute  in  this  parish,  depending  upon  the 
construction  of  that  act,  and  also  of  certain 
local  acts.  To  some  of  tfaete  replications 
there  were  demurrers,  which  came  on  now 
to  be  argued. 

Peacockt  in  support  of  the  demurrer*, 
contended,  that  as  there  was  no  custom  or 
prescription  alleged,  which  it  would  bte 
necessary  for  the  Ecclesiastic  Court  lb 
try,  in  which  case  the  Court  would  pro- 
hibit them,  if  they  were  proceeding  to  try 
it,  that  there  is  nothing  stated  in  the  de- 
claration whieh  shews  that  they  will  ex- 
ceed their  jurisdiction.  Even  where  a 
custom  is  alleged^  if  it  be  admitted,  or  H* 
the  Court  decide  a^inst  it,  a  prohibition 
will  not  necessarily  issue — The  ChxrchwoT' 
dens  T.  the  Rector  of  Market  AwMwr(A(l). 

(1)  1  Lord  Rajrm.  4S5. 


Digitized  by  Google 


TRINITY  TERM,  1838. 


So  wbere  the  Court  refused  to  al^pw  a  re- 
kase,  this  writ  wis  refused — Starkey  v. 
Merlon  (2).  See  also  Com.  Dig.  *  Prohi- 
bition,'(G);  Oodding  v.  tFaiwrighti3\ 
It  is  true  that  the  Court  will  be  called 
upon  to  construe  an  act  of  parliament,  but 
they  are  not  open  to  a  prohibition,  unless 
they  construe  it  erroneously — The  Queen 
T.  tke  Judicial  CowtMittee(A).  That  is  the 
effect  o£  Gould  v.  Qapper  (5). 

Qodimk,  contr^— The  1  Will.  4.  c.  21. 
enacts,  that  the  dedaratitm  shall  set  forth, 
in  a  concise  form,  so  much  only  of  the 
proceeding  in  the  court  below,  as  may  be 
necessary  to  shew  the  ground  of  the  appli- 
cation. Here,  enough  does  i^pear  on  the 
dedaraiion.  It  is  shewn,  that  a  matter  of 
fact  is  alleged,  which  must  be  tried,  namely, 
the  constitution  of  the  vestry,  and  the  qua- 
lificalioo  of  the  persons  who  voted,  which 
&cts  can  onl^  be  determined  by  a  jury. 
This  declaration  is  in  the  same  form  as 
that  in  Blacket  v.  BUzard(6).  In  Byerleg 
T.  Wtndtu  (7).  it  was  held  to  be  a  sufficient 
ground  for  a  prohibition,  if  it  wae  shewn 
on  the  declaratioD,  that  the  Court  below 
must  necessarily  try  a  fact  which  is  out  of 
their  jurisdiction.  In  Cockhum  v.  Harvey 
{&\  it  appears  that  the  Court  granted  the 
pri^ibitioo,  though  •  it  is  not  alleged  that 
the  Court  below  had  proceeded  to  decide 
the  case. 

Ptr  Curiam* — (Loaj>  Dbnuan,  C.  J., 
LrrrLBDAiiB,  J.,  Pattssom,  J.,  and  Wil- 
liams, J.) — It  doea  not  appeiir  that  there 
svill  be  any  disputed  fact  in  the  court,  and 
if  not,  no  trial  of  fact  will  be  required. 
Neither  can  it  be  said,  that  the  Ecclesiasti- 
cal Court  will  not  construe  the  acts  of 
parliament  correctly,  in  which  case  there 
would  be  no  ground  for  a  prohibition.  The 
proceedings  are  not  at  present  in  such  a 
Btalc  as  to  warrant  the  issuing  of  this  writ. 

Judgmenl  for  the  de/endantt, 

(9)  Cro.  Jm.  tS4. 

(3)  Htrdw.  510. 

(4)  3  N«r.  £c  P«r.  15  ;  s.  e.  anU.  p.  66,  Chet- 
iMton*.  Fsilsr. 

(5)  ft  Esst,  345. 

(6)  9  B.  &  C.  851  i  B.  c.  8  Ltw  J.  B«p.  M.C. 
103. 

(7)  5  B.  &  C.  1  ;  s.  e.  4  Law  J.  R«p.  K.B.  102. 

(8)  *  B.&Ad.79r;  s.e.  1  Lsw  J.  Rap.  (n.s.) 
H.C.  39. 


1838.  f 
fay  31.  1 


THB  QUBBK  0.  THOHAS  HAK- 
MaV  31  AHOTBBB,  JUS- 

y      '    f      TICKS  or  WOBCBSTEBBHIBB. 

Overseen, — ^ppmntment  of — Separate 
Totunship. 

The  pariik  of  St.  Andrew  Perthoret  is 
divided  into  tix  partttfioe  contist  of  distinct 
chapelriety  nrhiek  have  teparate  chapels,  aad 
hmct  a*  far  as  can  be  ascertained,  mmntain-' 
ed  their  own  poor.  The  other  part  is  sub- 
divided into  the  town  of  Persnore,  astd  the 
hamlet  of  Pensham ;  the  ei^ent  of  the  lehoU 
being  1,300  acres,  the  populatum  about 
1,100.  Penshatn  has  its  own  constable,  collects 
its  own  highway  and  county  rates;  it  has  no 
eAope^  btU  euimies  one  o/* the  churchwardens 
to  the  mother  chttrch  in  Pershore,  One  poor* 
rate  has  hem  made  for  the  whole,  amdfor  a 
great  many  years  there  has  been  one  oeer- 
teer  for  Penshasn^  who  has  eoUected  one^ 
tiardef  IheU  rate  from  tke  hamlet,  and  2Mud 
it  over  to  the  jontt  fund,  out  of  wluch  the 
poor  have  been  maintained  indiscriminately: 
— Held,  that  Pensham  was  not  a  separate 
district,  and  did  not  appear  to  be  unable  to 
receive  the  benefit  of  the  statute  of  Elixabeth ; 
and,  therefore,  that  an  appmntment  of  over- 
seers. for  tt  separately  was  bad. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (h.s.)  M.C.  p.  95.] 


HEYBB  e.  HAWORTH. 


1838.  \ 
June  1.  / 

PUad&ag — Departure— Married  Woman. 

Plaintiff  declared  for  goods  sold  and  de- 
Uvered;  and  to  a  plea  of  coverture,  replied^ 
that  the  defendant  at  the  time  when  the  debt 
was  contracted,  was  living  in  adultery  apart 
from  her  husband ;  that  the  plaintiff  did  not 
kmw  that,  but  dealt  with  her  ae  a  feme 
sole ;  that  after  the  death  of  her  huband, 
in  connderation  of  the  premses,  she  pro- 
mised to  pay  the  plaintiff's  demand: — Held, 
that  the  refiieation  mu  bad,  as  a  departure 
from  the  deelara^mt. 

Assumpsit  for  goods  sold  and  delivered, 
goods  bargained  and  sold,  work  and  labour, 
money  paid,  atid  interest,  and  on  an  ac- 
count stated. 
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COURT  OF  QUEEN'S  BENCH: 


Plea — That,  at  the  time  of  the  making 
of  the  said  prumises,  thp  defendant  was 
the  wife  of  ane  John  Haworth, 

Replication — That  at  the  time  the  several 
debu  were  contracted  by  the  defendant, 
she  was  living  separate  and  apart  from  her 
alleged  husband,  and  in  open  adultery 
with  one  W.  J.  R.*  and  the  said  John  Ha- 
worth was  not  liable  for,  nor  bound  to  pay, 
nor  did  iny  the  said  debts  so  contrasted 
by  the  defendant,  whilst  she  was  so  living 
separate  and  apart  from  him,  and  in  open 
adultery  with  the  said  W.  J.  R.,  as  afore-* 
said  ;  and  that  at  the  time  of  the  sale  and 
delivery,  &c.  in  the  declaration  mentioned, 
he,  the  plaintiff,  did  not  know  that  the  de- 
fendant was  the  wife  of  the  said  John  Ha- 
worth, or  was  living  in  a  state  of  open 
adultery,  as  aforesattl,  and  dealt  with  her 
as  a  feme  sole.  And  that  the  defendant, 
after  the  death  of  the  said  John  Haworth, 
and  before  the  commencement  of  the  suit, 
and  whilst  the  said  several  debts  were  due, 
to  wit,  on  &c.,  in  consideration  of  the  pre- 
mises, promised  the  plaintiff  to  pay  him- 
the  said  several  sums  in  the  declaration 
mentioned,  when  she  should  be  thereto 
afterwards  requested,  but  she  has  not  paid 
the  same.    Special  demurrer. 

Streelen,  in  support  of  the  demurrer. — 
The  mere  fact  of  the  defendant  living  in 
adultery  apart  from  her  husband,  will  not 
warrant  the  plaintiff  in  suing  her  as  a  feme 
sole — Lervit  v,  iec(l).  Then  the  replica- 
tion is  a  departure  from  the  declaration. 
In  the  latter,  the  defendant  is  treated  as 
having  contracted  while  a  feme  tole;  but 
the  replication  admits  that  the  debts  were 
incurred  after  coverture.  Again,  the  de- 
claration proceeds  upon  the  consideration 
of  thme  debts ;  the  replicadmi  sets  up  a 
moral  obligation  as  the  consideration  for  a 
new  promise.  LitiUfidd  v.  Shee{%\  and 
Bardon  v.  De  Keverburg  {S),  shew  that  the 
replication  does  not  set  out  a  sufficient 
cause  of  action. 

Humfrey,  contr^. — This  was  not  a  con- 
tract for  which  the  husband  would  have 
been  liable — The  King  v.  Flintan{4).  Then 

(1)  S  B.&  C.39I  ;  1.0.  S  Law  J.  Rep.  K.B.Sf. 
it)  2  B.St  Ad.  Bll ;      c.  1  Law  J.  Rep.  (hs.) 
K.B.  t«. 

(5)  S  Mee.  &  WaU.  61 ;  s.  o.  6  Law  J.  Rep. 
(II.S.)  Etch.  66. 

(4)  1  B.  &  Ad.  ttr ;  s.  0.  9  Law  J.  Rep.  M.C. 

S3, 


tee  V.  A(uggeridae{5),  which  was  recog- 
nized in  LiUlefield  v.  Skee,  shews  that  a 
married  woman  may  make  herself  liable 
by  a  promise,  after  the  death  of  ber  hus- 
band, to  pay  a  debt  contracted  daring 
coverture. 

[Patteboh,  J, — It  appears  that  the  wife 
.bad  a  separate  estate  there.] 

Then  this  is  no  departure,  but  the  case 
is  analogous  to  the  Statute  of  tdmitationa. 
After  a  plea  of  that  statute,  it  is  customaiy 
to  reply  a  subsequent  promise,  but  that  is 
not  a  departure — Tanner  v.  Smartifi),'  ■ 

[Patteson,  J. — ^There  was  no  such  pro- 
mise as  that  here  alleged  in  the  declaration ; 
in  the  cases  on  the  Statute  of  Limitations, 
the  consideration  for  the  new  promise  is 
founded  on  the  original  debt.] 

Streeten  replied. — The  replication  does 
not  repeat  the  promise  in  the  declarattiHi, 
but  sets  op  a  difierent  cause  of  action.  In 
Lee  V.  Muggeridge,  there  was  a  apedat 
declaration  on  the  new  promise. 

Per  Curiam. — If  there  is  any  moral 
obligation  which  could  have  supported  this 

promise,  it  ought  to  have  been  stated  in 
the  declaration,  for  this  replication  is  a  de- 
parture. It  cannot  be  available  where  the 
original  promise  is  void.  If  there  be  a 
voidable  contract  only,  as  in  the  case  of  an 
infant,  it  may  be  ratified.  But  here  it  is 
shewn,  that  the  original  contract  was  void. 

Judgment  for  the  defendant. 


j  A  "{  OTHEa,  EXECUTORS  OF  I.  A. 
June  *.     ^  IROKMOKOIR. 

jfpotkeeartft — Charges  bg. 

There  is  no  rule  of  /aw  which  deterwunes 
that  an  apothecary  shall  not  charge  both  for 
his  medicines  and  his  attendaneet* 

In  the  absence  of  any  express  contract, 
the  simple  qiuslion  is,  irhal  is  a  reasonable 
compensation  for  his  services,  considering 
the  rate  at  which  he  charges  for  his  medi' 
cines. 

Assumpsit  for  work  and  labour,  care  and 
attendance  as  a  surgeon  and  apothecary, 
and  for  medicines  supplied  to  tlie  testatrix* 

(5)  5  Tnunt.  36. 

(6;  6B.&C.  603;s.0.5UwJ.R«p.K.B.St8. 
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—  Paymeiik  into  court  of  ItU. 
10«.  id. 

Replication — Damagu  uUra. 

On  the  trial,  before  Littledale.  J.,  at  the 
Summer  Ainces  for  StafRnrdahire,  in  1 8S6, 
the  plaintiflT  proved  that  he  had  attended 
the  deceased  for  many  years,  from  1820  to 
1835,  as  an  apothecary,  having  visited  her 
very  frequently,  and  having  supplied  me* 
dicines  to  her.  He.  had,  in  1828,  sent  in 
a  bill  amounting  to  96/.  lis.  6d.,  in  which 
he  charged  for  medicines  only,  adding  an 
item  for  extraordinary  attendances,  but 
not  a£Bxing  any  sum  to  it.  Mr«.  Iron- 
monger paid  that  bill,  and  gave  the  sum  of 
20L  for  the  attendances.  Afler  her  death, 
in  1833,  he  sent  in  his  bill  to  the  dvfen- 
tianta,  in  which  he  claimed  18t.  6^. 
for  medicinea  supplied,  uid  IIQL  lOa.  for 
extraordinary  .attendaDcea  and  advice. 
This  bill  the  defendants  refuaed  to  pay, 
and  the  action  was  brought  to  recover  the 
amount.  They  paid  into  court  the  amount 
claimi-d  for  the  medicines,  and  an  addi- 
tional sum,  which  tliey  proposed  to  give 
by  way  of  gratuity  for  the  attendance, 
'i'lie  medicines  were  charged  at  the  ordi- 
nary apothecaries  charges.  On  the  trial, 
the  defendants  contended,  that  the  plaintiff 
had  no  right  to  charge  for  ihe  attendance,- 
and  also  for  the  medicines.  Towne  v.  La^ 
GresUy  (l)  troB  ciied  for  the  defendants; 
and,  on  the  otlier  hand,  Handey  v.  Hetuon 
(S).forthaplaintiff.  ThelearnedJjidgeaaid, 
that  if  there  was  any  question  of  law,  it 
might  be  considered  afterwards,  but  \ttt  it 
to  the  jury  to  say  then,  whether  both 
charges,  made  by  the  plaintlfiT,  were  rea- 
Bonable,.  under  the  circumstances,  of  the 
preaent  case.  The  jury  were  of  that  opi- 
nion, and  found  a  verdict  for  the  plaintiff, 
for  SO/.  6<.  Ad.    In  the  ensuing  term — 

Sir  fV,  Follett  obtained  a  rule  nisi  to 
enter  a  nonsuit  or  a  verdict  for  the  defen- 
dants, or  for  a  new  trial,  against  which 
cause  'was  now  shewn  by — 

Tal/ourd,  Say.,  M'Makoa,  and  R.  K 
Rkkardt. — The  simple  questum  is,  what 
is  a  foir  and  reasonable  compensation  for 
the  plaintiff's  nedieines  and  attendance. 
That  is  a  matter  of  fiwt,  which  die  jury 
can  decide.    It  is  not  a  question  of  law. 

(1)  SCnr.  ficPay.  58t. 
(«)  4  Car.  &  Pay.  110. 


They  can  say,  whether  the  charge  for  the 
medicines,  under.the  circumstances  of  each 
ease,  be  an  adequate  compensstion  or  not. 
Sometimes  diat  charge  may  be  suflScient, 
but  in  many  instances,  as  where  tha  apo- 
thecary is  obliged  to  .  take  a  journey,  it 
will  not  be  so.  In  Tome  v.  Lady  GretUyt 
indeed,  it  wss  held,  that  where  an  apothe- 
cary charges  for  his  medicines,  he  cannot 
charge  for  his  attendances.  That  is  ap- 
parently in  opposition  to  Handey  v.  Hen- 
«on,  where  it  was  held  by  Lord  Tenterden, 
that  he  might  make  a  charge  for  each. 
But  the  decision  in  the  former  case  may 
be  very  well  supported  upon  the  supposi- 
tion, that  either  charge  would  have  word- 
ed a  aufficient  compensation.  If  an  apo- 
thecary sends  in  his  bill  with  a  blank  for 
the  attendance,  he  leavea  the  charge,  to  the 
generosity  of  his  patient,  and  cannot  ae* 
tually  recover  anything — Tuson  ▼.  Batting 
(S);  but  though  there  was  a  Uank  in  the 
first  bill,  there  was  none  in  the  second ; 
and  the  plaintiff  did  not  abandon  his  legal 
charge.  The  Court  will  not,  therefore, 
interfere  with  the  verdict  of  the  jury. 
GensJmm  v.  Germain  (4)  was  referred  to. 

C.  Phillips  and  Busby^  in  support  of  the 
rule.— The  question,  as  to  whether  the 
apothecary  can  make  the  double  charge, 
was  treated  by  the  Judge  at  the  trial  as 
one  of  law,  and  reserved  by  him  for  the 
ojunion  of  this  Court.  No  question,  as  to 
any  contract  existing  between  the  pLuntiff 
and  die  deceased,  was  submitted  by  him 
to  the  jury.  It  therefore  comes  to  the 
broad  question,  whether,  when  the  apo- 
thecary takes  a  large  and  excessive  profit 
upon  the  medicines,  he  can  make  an  addi- 
tional charge  for  his  attendance.  It  is 
qnost  unreasonable  to  allow  him  to  do  so ; 
he  must  make  his  election,  and  abide  by  it; 
it  has  been  so  decided  in  the  caseof  TVmme 
V.  Li^y  Grealey.  Where  there  is  any  sur- 
gical operation,  indeed,  he  may  make  a 
charj^e  for  that  and  for  his  attendances, 
which  was  the  case  in  Handey  v.  Hensont 
but  there  is  nothing  of  the  kind  here.  A» 
to  the  foct  of  the  deceased  having  paid  for 
the  attendance  before,  it  cannot  anfect  the 
legal  question,  because  the  payment  was  a 
mere  gratuity — 7'rmmi  v.  Batting* 

(3>  3  Esp.  C.  19«. 

(4}  11  Moo.  1;  S.C.  4  Lsw  J.  Rop.  CP.  37. 
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Lord  Dinhan,  C.J.— •!  do  not  put  the 
same  conatniction  m  the  dBfendants*  coun- 
sel upon  the  Judge's  direction  to  the  jury. 
I  understand  him  to  have  said,  "If  this  be 
a  question  of  law,  I  will  reserve  the 
consideration  of  it;  but  I  consider  that 
there  are  these  qnestions  of  &et— rfirst, 
whether  thm  was  any  nmtnot  that  the 
plaintiff  should  not  clurge  for  his  atten- 
dances ;  and  secondly,  whether,  supposing 
that  there  was  no  such  contract,  the  bill 
sent  in  by  the  plaintiff  was  a  reasonable 
one."  The  jury  must  be  taken  to  have 
found  that  there  was  no  such  contract; 
and  though  they  appear  to  have  been  very 
liberal,  I  do  not  see  how  the  other  can  be 
anything  else  than  a  question  of  fact,  which 
they  are  to  decide.  We  cannot  aay,  in  point 
of  Jaw,  that  the  apo&ecary  cannot  charge 
for  hia  attendances. 

LiTTLiDALX,  3, — I  do  Hot  say  whether, 
in  point  of  law,  the  apothecary  can  diarge 
for  both  the  medicines  and  his  attendance. 
Surgical  operations  I  put  out  of  the  case ; 
but  an  apothecary  may  go  several  miles 
into  (he  country,  and  then  find  that  a  very 
small  quantity  of  medicine  will  be  wanted. 
It  would  be  a  very  inconvenient  practice 
to  allow  him  to  send  in  something  useless. 
There  may  be  cases  where  it  would  be 
quite  right  to  charge  for  the  attendances, 
others  where  it  would  be  wrong,  because 
a  sufficient  compensation  is  afforded  by  the 
medicines ;  so  that  it  depends  upon  the  oir- 
cnmstances  of  each  case,  whether  he  ought 
to  be  psid  by  one  mode  or  the  other. 
That  is,  therefore,  a  question  for  the  jury, 
who  might  also  determine  whether  the 
plaiotiflThad  precluded  himself  from  raak^ 
uig  the  chai|^  for  attendances,  by  his 
former  bill. 

Pattbson,  J. — No  case  shews  that  such 
a  question  as  the  present  is  a  question  of 
law.  Now,  the  first  inquiry  is,  whether 
there  be  any  express  contract  for  charging 
the  attendance  or  not.  Then,  in  the  ab- 
sence of  an  express  contract,  the  plaintiff 
is  entitled  to  receive  a  reutmable  recom- 
pense for  his  services,  which  is  necessarily 
a  question  of  fact*  If  the  medicines  be 
charged  at  so  high  a  rate  as  to  include  a 
reasonable  compensation,  the  attendances 
ought  not  to  be  allowed.  But  the  circum- 
stance of  the  account  containing  the  two 
distinct  items  of  medicines  and  of  atten- 


dance, cannot  make  an^  difference.  Is 
there  an  express  or  an  implied  conlraet  7 
and  if  implied,  what  is  a  reaaonable  com- 
pensation 7 

WiLLiAHfl,  J. — If,  indeed,  the  plaintiff 
had  no  right  to  charge  for  his  attendances 
at  all,  it  would  have  been  purely  a  matter 
of  law, — but  that  is  not  contended.  Then 
the  attendances  may  ooostitute  an  item  in 
the  aceoimt  under  certain  circumstanoes. 

Ruie  MMcharged* 


1         -      >    LYONS  0.  HARTIK. 

June  5.  } 

Master  and  Servant, 

A  horse  bming  trespassed  upon  a  gardm 
and  escaped  into  the  adjoirang  fugkmiy, 
the  gardener's  servant  drove  him  back  into 
tfc  gardent  imd  there  distrassud  Aim.*— 
HeU  thu  ki$  master  mu  mt  rt^auible 
Jmr  thi*  act* 

Trespass  for  seizing  the  plaintiff's  horse. 

Pleas — First,  not  guilty;  second,  that 
the  defendant  distrained  the  horse,  dami^ 
feasant  on  the  defendant's  close. 

Replication,  that  the  defendant's  close 
was  adjoining  the  highway,  and  that  the 
horse  had  been  wrongfully  turned  by  the 
defendant  out  of  the  highway  into  the  close, 
and  was  there  wroi^fully  distrained  by  the 
defendant.  This  was  denied  by  the  de- 
fendant in  the  rejoinder. 

On  the  trial,  before  Coleridge,  J.  at  the 
Middlesex  Sittings  in  this  term,  it  was 
proved,  that  the  plaintiff  and  defoadant 
occupied  adjoining  land,  near  the  Peniten- 
tiary at  Millbank;  that  the  pluntiff's  horse 
had  strayed  into  the  defendant's  garden, 
and  had  escaped  into  the  highway,  when 
the  defendant's  servant  came  out  of  his 
master's  grounds  and  drove  the  horse  bade 
into  the  gsrden,  where  he  immediately  dia- 
trained  him.  On  former  occasions  the 
same  servant  had  distrained  other  cattle 
trespassing  on  the  same  close,  and  his  con- 
duct had  been  sanctioned  by  the  defendant. 
His  lordship  was  of  opinion,  that,  as  this 
waa  an  unauthorised  act  on  the  part  of  the 
defendant's  servant,  the  defendant  was  not 
liable  for  it,  and  nonsuited  the  plaintiff. 

Humfrey  now  moved  to  set  that  nonauit 
aside,  and  for  a  new  trial. — This  was  either 
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an  act  authorised  by  the  master,  or,  at 
kast,  one  which  the  Berrant  mtght  fairly 
suppose  himself  jiuti6ed  in  doing.  It  was 
evidently  for  the  benefit  of  the  master, 
and  is  like  the  cases  of  negligent  driving, 
where  the  master  is  responsible  for  the  act 
of  his  servant — Tvrberville  v.  Stampe{\\ 
Brueker  v.  Fromont  (8).  In  Gre^y  v, 
i'iper  (3),  Littledale,  J.  puts  a  case  very 
ainiilu  to  the  present,  and  says,  that  the 
roaster  would  be  responsible  for  the  act  of 
his  servant.  In  The  JUomey  Oetural  v. 
Stddon  (4),  a  master  was  made  liable  to 
penflties  by  the  act  of  his  servant,  the  act 
being  for  bis  master's  benefit.  At  all 
events,  it  was  a  question  for  the  jury,  and 
ought  to  have  been  left  to  them — Gw^bman 
V.  KameU{5i). 

Lord  Dbmhah,  C.J.— My  learned  Bro- 
ther vras  quite  right.  The  act  in  this  case 
was  dearly  wrongful,  and  was  not  traced 
to  the  master.  He  never  authorized  the  - 
aerrant  to  do  this  act.  If  the  horse  had 
been  taken  in  the  garden,  the  special  plea 
would  have  been  made  out.  But  the  foun- 
dation of  the  plainttflTs  a^unent  is,  that 
the  defendant  is  responsible  for  the  un- 
lawful act  of  his  servant  It  is  very  dif> 
fnent  from  the  negligent  doing  of  an  act 
anthorixed  by  the  master.  I  think  it  was 
not  shewn  that  the  defendant  did  authorize 
the  act.  The  cases  of  The  JUomey  Ge* 
neral  r.  Sedtton,  and  of  The  Attarney  Ge- 
menU  v.  Jiiddle  (6)  proceeded  on  the  sup- 
|iosition  that  the  master  generally  interfered 
m  the  business,  and  must  have  known  wfast 
had  been  done.  Whereas  here  there  wss 
■  distinct,  separate,  and  unlawful  act,  for 
which  dieire  was  no  authority. 

L1TTX.EBAL1,  J.  concumd. 

PATTXsoHiJ. — TurbeiriUer.  Sttmpennd 
Brueker  v.  Promoni  do  not  gq  the  length 
contended  for.  Tbey  are  both  instances 
of  a  lawful  act  negligently  done.  Here 
the  act  was  entirely  unlawfuK 

WiLUAHs,  J.  concurred. 

RuUt^fueed* 

(1)  1  U.  Harm.  964;  s.  e.  Salk.  IS. 
(S)  6TflnD  Rep.  659. 

(3)  9  B.  &  C.  594. 

(4)  1C.&  J.tS0;i.e.9UwJ.  aflp.£x«b.6. 
(3)  lM.&F.t41i  ■.e.  6L8W  J.  Rep.  CJ?. 

(tf)  SC.  J.  493;  s.e.  1  Lsw  J.  Rep.  V»j».) 
Exch.  18C. 


1888.  1 
June  8    f  •wiNBORM. 

Pleading — Pleat  agaUut  the  further 
Mttintenmeet  ^e. 

To  an  action  on  a  hill  of  exchange  for 
176/.,  the  defendant  pleaded  as  to  501.  par- 
eel,  that  the  pltuntiff  ought  not  further 
to  mmntmn  his  action,  because,  after  the 
commencement  of  the  action,  he  delivered  to 
the  phmtiff,  and  the  pkuniW"  aeceptedt  a 
bill  of  exchange  infidl  saHsJactum  and 
charge  of  the  defendant*s  promtse,  tn  nspecf 
^  the  said  sum  of  501.,  and  all  damage* 
euelained  by  reason  of  the  non-performance. 
The  d^endant  also  pleaded  a  plea  of  pay- 
ment in  the  same  form.  The  plaintiff  tra- 
versed these  pleas,  and  having  failed  at  the 
trial, — Held,  that  he  teas  not  enUtkd  to 
judgment  non  obstante  veredicto. 

Assumpsit  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange  for  li6l. 
17s,  6d.,  drawn  upon  one  James  Nichid, 
butrefbsed  by  him.  The  third  plea  was — As 
to  the  sum  of  60L,  residue  of  the  ssid  sum 
of  money,  and  as  to  SOL  parcel  of  the  said 
sum  of  money  m  the  second  count,  (after  an 
averment  of  identity,)  defendant  says  that 
theplaintifToughtnot  /hrfA^r  to  maintain  his 
action  thereofagainst  him,  because,  he  says, 
that  after  the  making  of  the  promise,  and 
after  tlte  commencement  of  this  action,  he  in- 
dorsed and  delivered  to  the  plaintiflfa  certain 
bill  of  exchange,  made  and  drawn,  to  wit,  ott 
&c.,  by  one  C.  S.,  upon  and  accepted  by 
certain  persons,  to  wit,  &o.,  payable  at  one 
month's  date,  fbr  822.  lOs.,  m  full  satisfac- 
tion and  discharge  of  the  said  prvmse  of 
the  defendant  as  to  the  said  sum  of  50/., 
and  of  all  damages  by  the  plaintiff  sustained 
by  reawn  ef  the  non-performaswe  of  the  said 
promise,  and  which  said  bill  of  exchange 
the  plaintiff  then  to<di  and  recdved  of  and 
flrom  the  defendant  in  such  full  satisfaction 
end  discharge  as  aforesaid.  Verification, 
and  prayer  of  judgment  whether  the  plain- 
tiff  ought  ftrther  to  maintain  his  aforesaid 
action  thereof.  The  fifth  pica  was^As  to 
the  sum  of  50/.  in  the  third  plea  mentioned, 
and  thereby  pleaded  to,  the  defendant  says, 
that  the  plaintiff  ought  not  further  to  main- 
tain his  action  thereof  against  him,  because, 
he  sa^s,  that  after  the  making  of  his  said 
promise  relative  to  the  said  sum  of  501*, 
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and  after  the  commencement  of  this  action^ 
to  wit,  on  &c.f  the  defenduit  paid  the  sum 
ofSOL  in  full  satiiftetion  and  discharge  of 
the  said  promiae  of  the  defendant,  as  the 
aaid  sum  of  50/.  in  the  introductory  part 
of  this  plea  above  mentioned,  and  of  all 
damages  sustained  by  the  plaintiff  by  rea- 
son of  the  non-performance  by  the  defen- 
dant of  his  said  promise.  VerificBtion,  and 
a  like  prayer  of  judgment.  The  replication 
to  the  third  plea  contained  a  traverse  of  the 
indorsement  of  the  bill  in  satisfaction ;  and 
that  to  the  fiflh  plea  traversed  the  payment. 

At  the  trial,  before  Patteson,  J.,  at  the 
Middlesex  Sittings  in  Hilary  term,  I8S7, 
the  defendant  recovered  a  verdict  on  theae 
issuM,  and — 

Piatt,  in  the  same  term,  obtained  a  rule 
mn  to  enter  up  judgnient  for  the  plaintiff, 
non  obstante  veredicto,  on  the  ground  that 
the  pleas  of  accord  and  satisfaction,  and  of 
payment  after  the  commencement  of  the 
suit,  were  no  answers  to 'the  action.  On  a 
former  day — 

Alexander  and  Busby  shewed  cause. — 
The  pleas  disclose  a  good  defence.  The 
defendant  haa  given  and  paid  a  certain  bill 
and  sura  of  money  in  satisfaction  of  the 
plaintiff's  demand,  and  that  has  been  so 
received  by  him,  not  only  in  satisfaction  ot 
the  debt,  but  of  all  the  images  sustained 
by  the  plaintiff  in  consequence  of  the 
breach  of  the  defendant's  promise.  If  the 
cents  of  the  writ  be  part  of  his  damages, 
then  the  plaintiff  has  received  a  satisfac- 
tion for  them.  The  plaintiff  ought  not  to 
have  proceeded  in  the  action  afler  the  pay- 
ment of  this  money.  He  might  have  en- 
tered a  nolle  protequi. 
.  [Pattbsoh,  J.— ^Dould  he  have  obtained 
his  costs?] 

It  is  apprehended  that  he  could.  It  is 
objected,  however,  that  the  plea  is  impro- 
perly pleaded  against  the  further  mainte- 
nance of  the  actiou,  instead  of  in  bar.  Bat  ^ 
that  is  only  ground  of  special  demurrer —  ' 
Hall  V.  CoZf  (1);  and  the  Court  will  pro- 
nounce the  proper  judgment  required  by 
the  whole  record — Le  Bretv,Piqnilon(JS), 
PiUney  v,  Swann  (3). 

(1)  4  Ad.  &  El.  577  }  s.  e.  A  Uw  J.  R*p.  (na) 
K.B.  100. 
(S)  4  East.  Ml. 

(3)  S  Hm.  &  Wela.7Si  8.0.  6  Law  J.  Rep. 
(DA)  Eaeh.tO; 


CMinghamt  in  support  of  the  rule  

Hie  pleaa  do-  not  allege  that  the  plaintiff 
haa  been  paid  his  costs,  and  therefore  do 
not  shew  a  complete  satisfaction.  He 
must  have  incurred  some,  and  no  mode  is 
shewn  by  which  he  can  recover  them. 

Cur.  ado.  mdt. 

Loan  Dbnkah,  C.  J.  now  said — The 
pleas  are  good  as  answers  to  the  action, 
and  it  can  make  no  difference  that  they 
are  pleaded  in  further  maintenance.  Ac- 
cording to  Le  Bret  v.  PajuUaOt  we  are  to 
pronounce  the  right  jadgment  upoi^  the 
whole  record. 

Rule  duekarged. 


June  9    J     '^^^"^     H^stOP-  - 

Attorney's  Bill— Time. 

The  month  remired  by  the  2  Geo.  2.  c.  23. 
to  intervene  before  an  action  is  commenced 
by  an  iUlcmey  to  recover  his  6t//  of  cosis,  it 
exelunce  of  <Atf  day  of  ddhery  cf  ths  friU. 

Assmnmit  on  an  attorney's  bill. 

PUa — That  the  action  was  commenced 
lete  than  one  month  after  the  delivery  of  a 
signed  bill  of  costs,  which  was  denied  in 
the  replication. 

On  the  trial,  before  I/ord  Denman,  C.J., 
at  Guildhall,  at  the  Sittings  afler  Michael- 
mas term,  1S3C,  it  appeared  Utat  the  bill 
was  delivered  on  the  12th  of  January  1 836, 
and  the  writ  was  sued  out  on  the  9th  of 
February,  so  that  the  month  was  not  com- 
plete, unless  one  of  those  days  could  b« 
taken  into  the  account.  His  Lordship  re- 
served the  point,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit.  'Hie 
plaintiff  having  recovered  a  verdict,  a  rule 
mii  was  obtained  in  the  ensuing  term,  ac- 
cording to  the  leave  reserved ;  gainst 
which — 

Channell  now  shewed  cause. — The  2 
Geo.  2.  c.  S3.  8. 23,  enacts,  that  no  attor- 
ney shall  commence  or  maintain  any  action 
for  recovery  of  his  fees,  until  the  expira- 
tion of  one  month  or  more  after  he  shall 
have  delivered  his  bill  of  costs.  Now, 
the  rule  established  in  the.  compuution  of 
time  is,  that  where  it  is  to  be  made  from 
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an  act  done  by  a  party,  the  day  of  doing^  ibe 
act  shall  be  included;  if  it  is  not  tobedone 
by  the  part^)  or  with  hit  privity,  the  day 
is  not  to  be  included— Ciuffe  t.  BuriUtt{l)t 
Tkt  Kingr.  JdderUy{i\  letter  v.  Garland 
(3),  PeUew  v.  the  Hundred  of  fronfbrd(4), 
Hardy  t.  Rt/ie  {S\  Ex  parte  Farquhar  (6\ 
Oodton  T.  &mc(Mary(7).  Here  the  deli- 
very of  the  biU  ii  an  act  to  which  both 
partiaa  arc  privy,  tbtreferet  the  day  of  the 
ddivCTy  ought  to  be  included  iu  the  com- 
putation. Webh  T.  Feunumer  {Ji)t  lately 
decided  in  the  Exehcqner,  may  be  relied 
on,  it  it  at  Tartance  with  all  the  pr«- 
Tiona  andioritiaa. 

Alexander  and  BuU,  contrL— The  action 
is  not  to  be  commenced  until  after  the  ex- 
piratioD  of  one  month  or  more;  it  was  there- 
fore the  intention  of  the  legislature,  that 
the  month  should  he  fully  complete:  that 
will  not  be  the  case*  if  the  part  of  the  day 
wbcd  the  bill  was  delivered  it  to  be  reckon- 
ed. In  ZoMch  T.  £n^»ey(9),  and  The 
(huem  T.  the  Jii$tice$  of  Salop  {10),  where 
the  wwds  at  least  were  added)  the  Court 
held,  that  there  must  be  clear  days.  Tka 
KiMg  T.  tkt  Jtatieee  of  Cmnherlimd  {II), 
and  If  attorn  v.  Pm»(UX  were  cited. 

Per  Cariam.—TiM  defendant  cannot 
hare  the  benefit  of  the  sUtntet  if  the  part 
of  the  day  when  the  bill  was  to  be  deliver- 
ed, is  to  be  taken  into  the  calculation  of 
the  month.  It  is  like  the  arguiuent  urged 
m  the  case  respectiiw  the  pawnbroker(lS) 
who  daimed  the  ad&i««al  interest. 

Mute  for  entering  a  nonsuit,  absolute. 

(I)  S  Term  Rep.  6f  3. 
(S)  X>owl.  4tff . 

(S)  15  Vu.  Mr. 

(4)  9  B.&C.134}  B. 0.7  Law  J.  W  K.a 
148;  ibid.H.C.84. 

(5)  9B.&C.603;B.o.rLtvJ.Rep.U.C.118. 

(6)  1  HoDL  &  H'Ar.  7. 

^^)^4  B.  &  Ai.  tSS  }  B.  e.  S  lAW  J.  Kap.  («.S.) 

<8>  3*  M.  &  W.  475;  t.c.  7  Uw  J.  Rap.  (R.tO 
Szeh.  140. 

<9>  4  B.  &  Aid.  Stt. 

(10)  7  Law  J.  Rep.  (h.b.)  M.C.  67. 

(II)  4  Nar.  &  Man.  978  }  t.o.lLair  J.  Rep. 
(aj.)  M.C.  7«1. 

(it)  S  Campb.  t94. 

(13)  See  Tbe  Qneea  v.  Goodbatn,  port. 
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TBX  QOSBll  p.  MED  OODOimiir 
AHD  AVOTBBB,  JOSTI0B8  OF 

CAHBunaBSHiai. 


Where  a  benefit  society  alters  its  rules,  the 
new  rules  have  no  effect  until  they  have  been 
enrolled.  A  neiety  established  in  175  6, 
enrolledits  rules  in  179^.  These  were  altered 
m  1804  and  1820,  but  there  was  no  enrol' 
ment  of  the  alteredrules,  upon  which,  honmert 
the  society  amtimied  to  act.  The  Jiutiee$ 
being  called  tqion  to  adjmdieate  on  a  diimtfe 
with  one  of  the  mmAert,  dieefiaed  tomta^re, 
fAtf  Court  reused  to  grant  a  awwdawai  to 
compel  tkentf  holdtng  the  new  rules  to  he  of 
no  vaUdityt  and  considering  that  the  old  ones 
must  he  uJcen  to  have  been  abandoned;  and, 
therefore,  that  the  society  was  not  wlAia  the 
Stat.  88  Geo.  8.  c.  54. 

[For  the  report  of  tbe  above  case,  see 
7  Uw  J.  Rep.  (M.S.)  M.C.  p.  104.] 


BVAMS  V.  DAVIB8. 


KBV8Baisi,VIL-aB. 


1888.  \ 
Junes.  / 

PleaeUng — Doulde  Cognisumces — When 
allowed. 

C^maances  as  bmliff  of  A,  alleging  a 
seisin  in  A,  and  as  baiUff  of  B,  alleffi$ig  a 
seisin  in  B,  may  be  pleaded  together. 

Replevin  for  taking  cattle. 

The  defendant  proposed  to  justify  the 
taking  of  the  cattle,  as  damage  feasant  on 
a  close,  parcel  of  the  manor  of  Iscoed,  in 
Radnordure.  as  to  which,  see  Doe  dem. 
WaU  V.  Morris  {!),  and  The  Attorney 
Oeneral  v.  Parsons  (2) ;  but  as  it  was  doubt- 
ful whether  the  dose  in  question  passed 
to  Mr.  Watt,  on  the  c<mveyance  of  tbe 
manor  by  the  Commissioners  of  Woods 
and  Forests,  or  still  remained  in  the  Crown, 
he  sought  to  make  two  cognizances  ;  one, 
justifying  as  the  bailiflf  of  Mr.  Watt,  and 
alleging  a  seisin  in  fee  in  him ;  the  other, 
justifying  as  the  bailiflf  of  the  Crown,  and 
allegins  the  fee  in  the  Crown.  An  appli- 
cation bad  accordingly  been  made  to  Wil- 

(1)  4  Law  J.  R«p.  (N.a.}  CP.  S85. 
(t)  5  Uw  J.  Rap.  (II.S.)  Ezoh.  •43,  sod  6  Law 
J.  R^.  (ha)  Exeh.  9. 

IF 
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liams,  J.,  at  chambers,  under  the  rule  Hil. 
4  Will.  4.  No.  5,  for  leave  to  plead  the 
separate  cognizances,  which  his  Lordship 
refused.  On  a  former  day  in  this  term,— 

The jittomey  General mdR.  V.Richards 
obtained  a  rule  nut  to  plead  the  two  cog- 
nisances ;  against  which — 

E.  V,  ffiUiams  shewed  cause  in  the  first 
instance. — By  the  rule,  several  cognizances 
are  not  to  be  allowed,  unless  a  distinct 
ground  of  answer  or  defence  is  intended  to 
be  established  in  respect  of  each.  Here, 
it  is  impossible  to  say,  that  several  grounds 
of  defence  are  to  be  established.  There 
is  only  one  defence — namely,  that  the  cattle 
were  distrained  by  the  defendant,  because 
they  were  damage  feasant  \  and  he  says,  he 
was  authorized  to  mstrain  them,  Hemerely 
varies  the  ttatement  of  the  par^  who  gave 
him  that  authority,  that  is,  of  the  owner  of 
the  fee.  The  different  examples  given  in 
the  new  rules  shew,  that  these  two  cog- 
nizances ought  not  to  be  allowed.  He  cited 
Jenkins  v.  Treloar^S),  Bastard  v.  Smith  (4), 
and  Cholmondeley  v.  Payne  (5). 

[Patteson,  J. — Why  may  not  the  de- 
fendant have  had  an  authority,  both  from 
Mr.  Watt  and  the  Crown?  Both  the  cog- 
nizances might  then  be  true.] 

There  can  only  be  one  seisin  in  fee,  and 
the  owner  of  the  soil  can  alone  give  the 
authority. 

[Paitbsoh,  J. — Then  it  comes  to  thisi 
that  there  cannot  be  a  plea  of  close,  soil, 
and  freehold  in  A.  and  also  in  6.] 

The  Attorney  GeneralanA  R.  V.  Richards, 
in  reply,  referred  to  Leuckhart  v.  Cooper 
(6). 

Cur.  adv.  vuU. 

Loan  Dbnhah,  C.J.  now  said  —  We 
think  permission  may  be  given  to  plead 
both  cognisances. 

Rule  absolute  (7). 

<S)  1  Mm.  &  W«U.  16  j  1.  e.  5  Law  J.  Rep. 
(11.8.)  Excb.  lis. 

^  (*)^5  Ad.  it  EU  M7 ;  s.  c  6  Uw  J.  Rep.  (li.s.) 
(6)  3  Bing.  N.C.  708. 

(6)  S  Dowl.  P.C.  415 ;  fcc.  4  Uw  J.  Rep.  (na) 
CP.  166. 

(7)  See  bIso  James  t>.  Bourne>4  Bbg.  N.C.  430} 
■.  e.  7  Law  J.  Rep.  (n.s.)  CP.  187. 


KEABLB  V.  PATHS. 


1888 
June  6 

Evidence — Stamp— Unstamped  Instru- 
ment, when  admissible. 

A.  purchased  some  cattle  at  a  fair,  and 
gate  in  payment  an  unstamped  cheque  on  it 
banker,  who  lived  more  than  fifteen  nule* 
from  the  place  where  it  mas  dated,  but  with 
nhom  he  had  no  effects.  He  aflenvards  sold 
them  to  B.  In  an  action  by  the  original 
otvner  of  the  cattle  against  B.for  their  value, 
on  the  ground,  that  they  had  been  fraudu^ 
lently  obtained  by  A : — Held,  that  the  un- 
stamped cheque  was  receivable  in  emdmce  to 
prove  the  fraud. 

Assumpsit  for  goods  sold  and  delivered, 
for  money  had  and  received,  and  an  ac- 
count statied. 

Plea — The  general  issue. 

The  case  proved  on  the  trial,  before 
Bosanquet,  J.,  at  the  Suffolk  Summer 
Assizes,  in  1836,  was  as  follows: — In 
February  of  that  year,  the  plaintiff  sold 
six  bullocks,  for  the  sum  of  lOOL  7s.  6d., 
to  a  person  named  Mann,  at  WoodbridgCf 
who  gave  him  a  cheque  on  certain  bankers 
at  Hadleigh.  Mann,  at  the  time,  knew 
Uiat  his  bankers  would  not  honour  it, 
and  it  was  not  pud.  Mann  obtained 
the  bullocks,  and  afterwards  sold  them 
to  the  defendant,  who  agun  sold  them  ia 
Smithfield  market,  after  notice  from  the 
plaintiff  that  he  had  been  defrauded  out 
of  them;  and  the  present  action  was 
brought  to  recover  the  amount  of  the  price 
of  the  bullocks  sold  to  Mann.  In  proof 
of  the  fraud  so  committed  by  Mann,  the 
cheque  given  by  him  was  produced  on  the 
part  of  die  plaintiff.  It  appeared  to  have 
been  drawn  more  than  fifteen  miles  from 
Hadleigh,  and  was  unstamped.  It  was  ob- 
jected to  as  not  admissible  in  evidence  (I), 
but  the  learned  Judge  received  it,  and  the 
plaintiff  recovered  a  verdict  for  100/.  In 
the  ensuing  term, — 

KeUy  obuined  a  rule  nisi  for  a  new  trial, 
on  the  ground,  among  others,  that  this 
cheque  was  improperly  received  in  evi- 
dence. 

Biggs  Andrews  and  O'itf o/^ty  now  shew- 
ed cause. — This  cheque  was  not  given  in 
(1)  See  9  Geo.  4.  e.  49.  s.  15. 
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evidence  to  prove  any  contract,  in  which 
case  it  could  not  have  been  received,  but 
for  a  collateral  purpose — namely,  to  prove 
the  fraud  committed  by  Mann.  For  such  a 
purposeit  was  admissible — Scottv.Jo7ie»{i)t 
DmerY,  Mae$taer{S),  and  Nashv.Duncomb 
(4),  which  last  case  shews,  that  there  is  do 
distinction  between  civil  and  criminal  pro- 
ceedings on  this  point;  and  in  the  former, 
it  has  always  been  held,  that  an  unstamped 
inatroment  is  admissible  where  it  is  not 
sought  to  give  any  efifect  to  it,  but  it  is 
produced  for  collateral  purposes — 3  Stark, 
E9id.  p.  1S82,  1st  ed.,  'Suunp,*  The  King 
T.  Poofcy  (5),  and  The  King  v.  i2tfcuZ«((6). 
In  Gregory  v.  Frtuer  (7),  it  was  held  by 
Lord  Ellenborough,  that  an  unstam|>ed  in- 
stnimentmight  be  looked  at  by  the  jury  to 
ascertain  a  collateral  fact.  Here,  the  very 
fraud  consisted  in  giving  this  cheque,  and 
representing  it  to  be  valid,  and  it  is  im- 
material whether  it  be  properly  stamped  or 
not. 

K$lfy  and  Outming,  in  siqt^rt  of  the 
mle. — ^The  cheque  was  given  in  evidence 
to  prove  the  contract  made  by  Mann,  which 
is  relied  on  by  the  pluntiff.  Supposing  it 
to  be  conceded,  that  in  a  prosecution  against 
Mann,  either  for  a  larceny  or  obtaining 
goods  by  false  pretences,  it  would  be  ad- 
missible ;  it  does  not  follow,  that  it  was  so 
in  this  action  against  a  third  party.  In  the 
instances  cited,  of  usury  and  bribery,  the 
evidence  is  admitted,  because  the  law  will 
Dot  allow  a  party  to  take  advantage  of  his 
own  wrong;  but  that  principle  is  not  ap- 
plicable in  this  action.  In  criminal  cases 
also,  the  doctrine  only  prevails  where  the 
chaise  consiata  in  the  making  of  die  instru- 
ment itself  or  in  conspiracies,  when  the 
giving  of  the  unstamped  instrument  is  one 
of  the  acts  of  the  conspiracy. 

[LiTTLKDALE,  J. — Suppose  the  real  ob- 
jecticn  to  this  instrument  had  been  the 
want  of  dte  stamp,  and  the  party  had  known 
that,  but  had  passed  it  off  in  payment  ?] 

There,  the  fraud  would  have  consisted 
in  the  giving  of  this  instrument  without  a 
stamp,  and  Ae  case  would  have  fidlen 

(*)  4  Taont  865. 
(3)  5  E*p.  9t. 

4)  1  Moo.  &  Rob.  104.1 

5)  3  Bos.  &  ruL  316. 

6)  i  Lea.C.C.  811. 
(7)  S  Campb.  ♦54. 


within  the  rule  stated.  But,  here,  the 
cheque  was  only  evidence  of  one  of  the 
facts  in  the  case.  In  The  King  v.  Gillson 
(8),  where  there  was  a  prosecution  for  set- 
ting fire  to  a  dwelling-house,  it  was  held, 
that  an  unstamped  policy  of  insurance  was 
inadmissible.  They  then  ai^ued,  that  the 
evidence  did  not  support  the  verdict. 

IiORD  Dbnhah,  C.J. — What  was  done 
«t  the  trial  was  right.  The  first  question 
is,  whether  the  cheque  was  receivable  in 
evidence.  No  authority  is  produced  against 
its  reception.  It  is  admitted,  that  the  ge- 
neral words  of  the  statute,  S3  Geo.  3.  c.  49, 
must  be  qualified  with  reference  to  criminal 
cases,  and  this  is  within  the  exception.  It 
is  required  to  prove  the  fraud  by  Mann, 
and  though  this  is  to  be  proved  against  a 
third  person,  the  proof  must  be  the  same  as 
if  Mann  were  now  on  his  trial  for  obtaining 
money  under  &lse  pretences.  On  such  a 
trial,  this  unstamped  instrument  would  have 
been  admissible.  The  other  question  is, 
as  to  the  fraud  itaelf,  of  which  there  was 
clearly  evidence. 

LiTTLEDALB,  J. — The  cheque  was  ad- 
missible here,  notwithstanding  the  want 
of  the  stamp.  It  is  conceded,  that  in  regard 
to  forgery,  there  is  a  qualification  of  the  ge- 
neral words  of  the  statute ;  and  so  also  there 
would  be  in  the  case  put  by  me  during  the 
argument.  Where  there  is  a  charge  of  fraud 
in  general,  or  where  it  is  not  the  immediate 
matter  in  issue,  the  instrument  may  not  be 
reeeivaUe  without  a  stamp.  Here,  how* 
ever,  it  was  not  produced  for  the  purpose 
of  sbewii^  any  contract  between  the  par- 
ties. But  a  question  of  fraud  was  alleged 
in  this  case,  in  which  it  waa  allowable  to 
shew  all  that  was  done ;  and  the  giving  of 
this  cheque  was  part  of  the  transaction. 

Patteson,  J. — I  cannot  recognize  any 
distinction  between  the  case  of  an  indict- 
ment against  the  party,  and  a  suit  against 
a  third  party,  against  whom  it  has  become 
necesary  to  prove  that  a  felony  or  a  fraud 
has  been  committed  by  some  other  person. 
The  &ct  of  such  a  felony  or  fraud  having 
been  committed,  must  be  proved  in  the 
same  manner  as  if  the  party  were  actually 
on  bis  trial.  If  it  is  conceded,  that  the 
giving  of  tliis  cheque  was  a  ialse  pretence 

(8)  1  TsuDt  95. 
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of  there  being  funds  at  the  bankers'  to  meet 
it,  there  is  then  no  difference  in  the  mode 
of  proof,  except,  indeed,  that  no  admii- 
sion  by  Mann,  subsequent  to  the  trans- 
action, would  be  evidence  against  the  de- 
fendant :  as  in  the  common  instance  where 
there  is  a  judgment  against  a  principal, 
and  the  accessory  is  afterwards  tried ;  that 
judgment,  though  it  proceeded  on  a  con- 
fession, is  no  evidence  of  his  guilt  against 
the  accessory.  It  is  clear,  this  instrument 
would  have  been  receivable  against  Mann. 
It  was  not  offered  as  proving  a  valid  exist* 
ing  contract,  which  was  the  case  in  The 
King  v.  GiiUon;  because  it  is  quite  imma- 
terial whether  the  contract  was  valid  or 
not. 

WiLLiAVs,  J. — It  is  just  the  same  as  if 
the  party  had  given  a  flash  note,  and  ob- 
tained the  cattle  thereby.  It  is  part  of  the 
fraud  committed  by  Mann. 

Jtule  discharged. 


1838.     \     RAPHAEL  AXD  AXOTHXm  ff. 

June  8.  J  eooDHAK. 

Sheriff,  lUtpauibiUtif  of—Pleading. 

To  <m  aetkn  an  an  indemmt^  hand,  given 
loatheriffbtf  an eieecntion  credtlor,thelatter 
pleaded,  that  it  was  obtained  by  the  fraud  of 
the  plaintiff,  in  collusion  with  others,  and 
proved  that  the  sheriffs  effic^*  though  not 
the  sheriff  persoMiUjf,  had  been  guilty  of 
fraud: — lieldt  that  ike  plea  was  mutmiedi 

Debt  on  a  bond,  whiefa  was  set  out  on 
oyer.  The  condition  recited,  that  a  writ 
of  JL  fa.  had  issued  to  the  sheriff  of  Mid- 
dlesex, at  the  suit  of  the  defendant,  against 
one  John  Hajward,  and  that  die  Mieriff 
had  seised  goods,  but  had  received  notice 
that  they  were  not  his  goods,  and  that 
doubts  Mve  arisen  whedier  Hayward  had 
become  bankrupt ;  that  the  defendant  in- 
sisted that  the  said  goods  were  the  goods 
of  Hayward,  and  that  he  was  not  a  bank- 
rupt, nor  had  done  any  act  to  affect  the 
right  of  the  defendant  under  the  writ ;  that 
the  defendant  had  accordingly  requested 
the  sheriff  to  proceed  to  a  sale  of  the  goods, 
and  to  pay  over  the  proceeds  to  the  aefen> 
dant,  and  the  bond  was  given  to  indemnify 
the  sheriff,  the  under-sheriffi  and  all  othera 


acting  under  them,  or  any  of  them,  in  tha 
execution  of  the  said  writ.  The  third  plea 
was,  that  the  bond  was  obtained  from  the 
defendant  by  the  plaintiffs  and  others,  in 
collusion  with  them,  by  fraud,  covin  and 
misrepresentation;  and,  therefore,  die  same 
was  void  in  law.  This  was  traversed  in 
the  replication. 

At  die  trial,  before  Coleridge,  J.,  at  tb« 
Sittings  in  Middlesex,  after  Midiaelnuu 
term,  16S6,  it  was  proved  to  the  satisfac- 
tion of  the  jury,  that  the  sheriffs  were  en- 
tirely free  ft-om  the  charge,  but  that  their 
officer  had  been  guilty  of  the  firaud  impnted 
to  him,  and  they  found  a  verdict  for  the 
defendant  on  this  issue,  the  plaintifls  faav- 
ii^  leave  to  enter  a  verdict  for  them,  if  the 
Court  should  think  that  they  were  not  an- 
swerable for  his  act.  A  rule  niri  was  ob- 
tained accordingly ;  against  which-^ 

Thesiger  and  Ball  now  shewed  cause.-— 
It  is  to  be  contended  on  the  partoftbeplsin- 
tiffs,  that  they  are  not  to  he  responsible  for 
the  fraud  of  the  officer,  that  the  plea  in  efect 
imputes  a  personal  fraud  to  them ;  where«s 
the  evidence  shews  that  it  was  their  officer 
who  committed  it.  But  the  sheriff  has  ^- 
ways  been  held  civilly  reaponuble  for  all  tlM 
acta  of  his  <^cer,  and  has  been  even  subject 
to  penal  actions  for  the  extortion  and  other 
wrongful  acts  of  his  officer— IFooc^^ote  t. 
KnatckbuU  {\),  Sturmy  v.  Smith  (X),  and 
Laicoch*s  ease  (9).  In  Crowder  v.  Long  (4), 
indeed,  it  was  held,  that  the  sheriff  was  not 
responsible  for  the  act  of  the  offleer,  but 
there  was  collusion  between  the  oflBcer  and 
the  party  in  that  case.  Then,  the  fraud  of 
the  officer  is  properly  alleged  to  be  the 
fraud  of  the  riierifft,  whose  agent  he  waa 
—FUxherbert  v.  Ji{atker{S),  and  Dot  v. 
Martin  (6). 

Sir  F.  PtiUaeh  and  Htmgins,  fai  support 
of  the  rule. — Hie  sheriff  oi^t  not  lo  be 
responsible  for  the  fraud  of  the  offleer  in 
this  case ;  but  if  he  is  so,  the  pleadings  are 
not  properly  (Varoed.  There  is  a  general 
plea  of  fraud  and  covin,  whereas  the  facta 
ought  to  have  been  set  out  at  length ;  ami 

(1)  i  Term  Rep.  148. 
({)  11  East,  25. 

(3)  Utch.  187;  s.  c.  Ne^,  Ml 

(4)  6  B.  &  C.  iSe  j  8.  e.  7  Law  J.  Rap.  (ma) 
K.B.  86. 

(5>  iTerm  lUp.  Iff. 
(6)  4  Twm  Rep.  39. 
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it  tbonld  bava  been  aU^jed*  that  the  writ 
■as  delivered  by  ibe  aheriff  to  his  officer, 
sad  that  the  latter  conducted  himself  frau- 
dakntly  in  the  execution  of  the  process. 
His  acts  may  haTe  given  the  defendant 
ssne  r^ht  of  action  against  the  sheriff,  but 
eaanot  vacate  the  bond  of  indemni^. 

Tht  Court  (Lord  Denman.  C.J.,  Little- 
dsle,  J.,  Pfttteson,  J.,  and  Coleridge,  J.,) 
hdd  cle&rly,  that  the  sheriff  was  answerable 
for  the  fraudulent  act  of  his  officer,  in  this 
caie  as  in  all  others.  They  are  completely 
idoitiGed,  so  that  the  aet  of  the  officer  is 
Ae  act  of  the  sheriff,  and  properly  describ- 
ed as  such  in  the  p^  If  the  plea  were 
not  an  anawer,  the  plaintiffs  woald  be  en- 
sUed  to  take  advantage  of  a  fraud  commit- 
led  by  another. 


1638.     \  RODTLSDOE   V.    ABBOTT  AMD 

ione  11*  >  OTHBU. 

Tretpasi — PUa£ng — Divinble  I$sae. 

TVemoM  for  entering  jalmnt^'t  Aoiue, 
md  takmg  plmntiff'e  good*.  Pieat,  tkat 
Ae  AweghyAoBsg  andgoodt  mre  not  the 
frtferty  of  the  j^tnnliff;  and  eeeondt  that 
t4»  good$  belonged  to  another  perwn.  The 
jmf  fommi  that  the  honae  and  part  qf  the 
gtede  helomged  to  the  ptamtiff,  the  reU  to 
tim  ^femdarUe : — that  the  iuuet  were 
dWnife,  emd  that  the  verdict  ought  to  be 
tiered  aecerdiaghf^  part  for  the  pUu^ff 
mdjmrt  far  the  dtfendants, 

Trenaaa  for  breaking  and  entering  the 
plaiatiff'B  dweUing*^oase,  and  seising  and 
taking  a  large  quantity  of  furniture  and 
ether  goods  and  chattcu  behmging  to  the 
pbantiiSl 

I'Isne — Rrat,  net  guilty ;  second,  that 
it  was  KOC  die  dweUii^j-hcHise  of  the  plain- 
tiff, and  the  gooda  and  chattels  in  the  de- 

daiation  tnenti<»Kd  were  not  the  property 
of  the  plaintiff;  third,  that  the  goods  were 
dte  property  of  one  Francis  Knowles,  and 
that  a  fiat  in  bankruptcy  had  issued  against 
hiflo,  and  the  defendants  justified  the  tak- 
mtg  under  the  coimniuioners'  warrant.  In 
the  replication,  the  plaintiff  traversed  the 
aUegatign  of  the  property  in  Knowles. 
M  the  trial,  before  Lord  Draman,  C.  J. 


at  Quildhall,  the  Sittings  afler  Hilary  term 
last  year,  the  jury  foimd  a  verdict  for  the 
plaintiff  on  the  general  issue,  with  1002. 
damages  for  the  trespass;  on  the  other 
pleas,  they  found  that  the  furniture  and 
fixtures  belonged  to  the  plaintiff,and  the  rest 
of  the  goods  and  chattels  belonged  to  the 
defendants.  The  po$tea  had  been  drawn 
up,  stating  the  verdict  to  be  for  the  plain- 
tiff generally.  A  rule  nisi  had  been  ob- 
tained for  entering  a  verdict  according  to 
the  finding  of  the  jury,  against  which — 

Sir  W,  W,  Follett  now  shewed  cause. — 
The  question  raised  by  the  defendants  is, 
whether  the  issue  on  the  third  plea  is  divi- 
sive. If  it  were  an  action  for  the  reco- 
very of  property,  either  goods  or  land,  the 
issue  might  be  so,  because  the  jury  might 
find  tliat  the  property  of  a  part  belonged 
to  the  plaintiff,  and  that  of  the  residue  to 
the  defendant.  But  here  the  comjdaint  is 
of  the  injury  arising  from  the  trespass  in 
entering  the  plaintiff's  house,  and  taking 
his  goods ;  then  it  is  quite  immaterial  whe- 
ther the  defendants  took  some  of  their 
own  goods  also. 

[Pattesoit,  i. — In  Bowen  v.  Jenkin  (1), 
the  number  of  the  cattle  alleged  in  the 
declaration  was  immaterial;  and  the  defen- 
dant baring  a  justification  was  entitled  to 
apply  it  as  ne  could,  and  the  plaintiff  ought 
to  nave  new  assigned.] 

Here  the  plaintiff  can  maintain  the  ac- 
tion, if  he  proves  any  article  to  have  been 
taken.  There  is  nothing  to  raise  any  ques- 
ti(»i,  whether  the  defendants  took  more 
than  the  plaintiff's  goods. 

[LiTTLEDALB,  J. — Do  uot  tho  defendants 
prove  thei^  plea  as  to  part?] 

It  will  be  very  incwivenient  to  allow 
such  a  division  of  the  issue. 

Sir  F.  Pollock  and  Butt,  in  support  of 
the  rule,  cited  Dae  d.  Errmgton  v.  £r- 
rington{Jt)t  Prudhomme  v.  PraurjS),  Co* 
T.  rAomiuon(4),andFA«fiiaaT.  Wldte{S), 
in  which  it  had  been  held,  that  issoes  were 

<1)  t  N«v.  &  P.  BT;  BL  e.  ante.  p.  tS. 
(3)  4  Dowl.  P.C.  60t. 

(3)  S  Ad.& E1.645;  s.  e.  4 Law  J.  B«p. (n4.) 

K.B.  87. 

(4)  1  Dowt.  P.C.  5rt ;  s.  e.  1  Law  J.  Rap.  (a  J.) 

Exob.  187. 

(5)  1  Met.  4c  WeU.  tl6 ;  a.  e.  5  Uw  J.  Rap. 
(N.S.)  Exob.  148  :  see  also  Tsplev  v.  WtiDwright, 
5  B.  &  Ad.  S95  ;  nd  Knigbt «.  Woore,  3  Jtiag. 
N.C.  S;  s.  e.  6  Uw  J.  Rep.  (mj.)  CP.  199. 
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divisible ;  and  having  urged  that  the  pro- 
perty ia  the  goods  would  be  decided  in 
this  action,  were  stopped  by— 

The  CoDRT,  who  held  that  the  issue 
was  divisible,  and  that  a  new  assignment 
was  not  necessary  to  raise  the  question 
as  to  the  different  property  in  the  different 
articles.    They  thererare  made  the 

Rule  abii^tUe, 


1838.  1 

June  13  1         <iOBEH  e.  robebts. 
InformatioM — Cotts — 1  yict.  c.  78.  i.  20. 

The  prosecutor,  who  applies  under  the  1 
Fict.  c.  78.  s.  20.  to  discontinue  proceed' 
ingt,  can  only  have  his  costs  incurred  up  to 
tiu  time  of  the  pasting  of  the  aet^  as  his 
t^tjI^ea^M  ought  to  hwte  been  node  imnw- 
diateljf  thereon. 

An  infonnation,  in  the  nature  of  a  wo 
mnronto,  had  been  filed  against  the  de- 
fendant, for  exercising  the  office  of  mayor 
of  the  borough  of  Carnarvon.  The  de- 
fendant had  pleaded,  and  a  replication  had 
been  filed  before  the  passing  of  the  1  Vict, 
c.  78,  tlie  Sad  section  of  which  cured  the 
defect  upon  which  the  relator  relied,  as  to 
which  see  The  Queen  v.  /T.  L.  RobertSt 
ante,  p.  154.  On  a  former  day  in  this 
term — 

Sir  W.  W.  FolleU  had  obtained  a  rule 
nisi  for  staying  the  proceedings,  and  ibr 
the  defendant  to  pay  the  relator's  costSf 
on  the  SOth  section,  which  see,  p.  155. 

/«niM  now  shewed  cause. — Unless  the 
defendant  avail  himself  of  that  statute,  this 
Court  cannot  grant  the  relator  his  costs, 
and  the  former  is  not  bound  to  declare 
whether  he  will  or  not.  But  the  defen- 
dant will  not  object  to  pay  the  costs  up  to 
the  passing  of  the  act,  when  this  applica- 
tion ought  to  have  been  made. 

Sir  IV.  FoUett,  contra.— The  relator 
ought  to  have  his  costs  up  to  the  time  of 
the  discontinuance.  He  cannot  be  charged 
with  laches,  because,  until  the  decision  of 
this  Court,  in  The  Queen  v,  L.  Roberts^ 
there  wu  no  reason  to  believe  that  it  was 
his  duty  to  a^ly  to  discontinue.  At  all 
events,  the  Master  can  determine  what 
costs  to  allow. 


Per  Cvriam. — (LoanDEi(MAK,C.J.,LiT- 
TLEDALE,  J.,  and  Pattbson,  J.) — It  is  true, 
that  the  costs  are  to  be  paid  up  to  the  time 
of  the  discontinuance;  but  then  the  appli< 
cation  ought  to  have  been  made  immedi- 
ately on  the  passing  of  the  act.  The  pat^ 
who  waits  for  the  construction  which  the 
Court  will  put  upon  the  statute,  must  take 
the  consequence  of  that  delay.  The  costs 
can  only  be  allowed  up  to  the  time  of  tbe 
passing  of  the  act. 

Bxde  a&sD&te  aecordn^Uf. 


1838.  1  noE  d.  rowlandsok  amdothiis 
June  13./  0.  wAiHwaioHT  and  otuiaa. 

Evidence  —  Amissions  of  Cestm  que 
trua. 

A,  the  owner  of  an  estate,  and  B,  iUi 
trustee,  mortgaged  certain  premises  in  fee, 
mul  A.  aflerwards  devised  all  his  realestate 
to  Am  wife  for  life.  After  his  death  she, 
wUhout  B,  executed  a  mortgage  of  the  pre- 
mses  devised  to  her,  by  a  deed,  which  re- 
cited  the  former  mortgage,  and  ohtimei 
thereby  an  additional  sum  of  money.  In  an 
action  by  B,  against  the  first  mortgagee,  in 
which  the  question  was  as  to  the  parcels 
conveyed,  this  deed  of  the  cestui  que  truit 
for  life,  was  tendered  in  evidence  for  the  de- 
fendant: — Held,  that  it  was  inadmissible, 
because,  although  it  might  be  a  declaration 
against  her  interett,  as  extending  the  pre- 
mises contained  in  the  mortgage,  yet  U  not 
also  a  declaration  for  her,  inasmuch  as  the 
thereby  obtained  a  stm  of  money  on  the 
second  mortgage,  and  therefore  amid  not  be 
treated  as  against  the  interest  of  the  party, 
if  she  were  to  be  so  considered  stAstaM^aUy 
the  party  in  the  cause. 

Whether,  in  an  action  brought  by  a  trus- 
tee  in  fee,  the  declarations  of  the  cestui  que 
trust  for  life,  against  the  interest  qf  such 
parly,  and  also  of  the  remcander-vutn,  can 
be  received  in  evidence, — qusere. 

In  addition  to  the  facts  reported  in  6 
Law  J.  Rep.  (n.s.)  K.B.  S5,  and  detailed 
fiiUy  in  the  judgment  of  the  Court  in  this 
case,  it  must  be  stated,  that  the  defendants 
toodered  in  evidence  at  the  trial  certain 
indentures,  dated  the  26th  and  £7tfa  of  Oc- 
tober 1824,  by  which,  Margaret  Williams, 


Digitized  by  Google 


TRINITY  TERM,  1838. 


being  then  in  posseiaion,  mor^aged  in  fee 
certain  premisest  which,  it  was  ul^d  by 
them,  included  chose  now  in  dispute.  As 

sbe  had  then  only  an  equitable  interest  in 
the  property,  it  was  objected,  that  these 
deeds  were  not  admissible  in  evidence. 
The  learned  Judge  held,  that  as  she  was 
one  of  the  lessors  of  the  plaintiff*  they  were 
admissible;  but  on  the  counsel  for  the 
plaintiff  abandoning  her  demise,  as  also 
that  of  RowlandsMi,  her  assignee,  his  Lord- 
ship rqected  the  evidence.  Upon  this 
pmnt — 

NemUt  in  Michaelmas  term,  1836,  ob- 
tained a  rule  m»  for  a  new  trial,  against 
wfaicb,  on  a  former  day  in  this  term — 

Cretswell  and  Conltng  shewed  cause. — 
The  deeds  were  properly  rejected.  They 
were  tendered  as  declarations  by  the  cestui 
que  trutt.  No  declarations,  however,  by 
the  ce$tm  que  trust  can  be  heard  in  a  court 
of  law  against  the  trustee,  where  the  former 
is  a  stranger  to  the  estate.  But  even  if 
dwy  could,  where  the  cestui  que  trust  is 
fuUy  identiBed,  it  never  can  be  allowed  in 
a  case  like  the  present,  where  there  is  only 
a  partial  interest.  Mrs.  Williams  has  only 
a  life  interest  in  this  property,  whereas  the 
trustee,  Jeremiah  WifUams,  has  the  fee,  and 
seeks  to  recover  this  property,  not  only  for 
her,  but  for  those  in  remainder. 

E.  Perry,  in  support  of  the  rule. — The 
only  question  is,  whether  Mrs.  Williams 
had  not  an  interest  in  this  action :  if  so,  her 
declarations  are  admissible  against  that 
interest.  It  is  manifest  thst  she  had  a 
direct  interest.  The  action  is  brought  by 
bcT  trustee,  for  by  her  husband's  will  she 
haM  an  estate  for  life  in  the  equity  of  re- 
demption. There  is  no  distinction  to  be 
made  on  the  ground  of  her  having  only  a 
partial  interest.  In  GUb.  Evid.  p.  121,  (4th 
ed.,)  it  is  laid  down,  that  "  the  equitable 
cetttti  que  trust  cannot  be  sworn  to  the  title, 
for  equity  is  part  of  the  law  of  England, 
and  therefore  the  law  ought  so  far  to  take 
ktotice  of  the  equitable  interest  as  to  ex- 
clude the  owners  of  such  interest,  who  do 
really  enjoy  the  benefit  of  the  estate,  from 
any  attesution."  If  she  could  not  have 
be«n  examined  as  a  witness,  because  of 
faer  interest,  her  declarations  may  be  used 
against  her.  So  in  2  Stark.  Evid.  41,  (Ist 
ed.,)  *  Admissions,'  it  is  laid  down,  that  the 
admissions  of  parties  really  interested, 


although  not  parties  to  the  suit,  are  evi- 
dence, and  many  instances  are  cited.  In 
Doe  d.  Sheriffs.  CouUhred(l\  the  deeU- 
rations  of  a  party  not  on  the  record  were 
received  in  evidence,  on  the  ground  that 
he  was  interested  in  the  subject-matter  of 
the  suit. 

[Lord  Denhan,  C.J.  referred  to  fVool- 
way  V.  Rotee  (2)]. 

[CresniieU. — ^There  the  party  who  msde 
the  declaration  was  proved  to  be  identified 
in  interest  with  the  party  on  the  record.! 

Here  Mrs.  Williams  is  actually  on  the 
record ;  and  though  the  demises  are  dis- 
tinct, it  seems,  from  Fennv,  Qrea^riS), 
that  she  is  still  a  party. 

[CoLERiDOE,  J. — In  Daviefv.  Ridge{4f), 
Lord  Eldon  held,  that  an  admission  by  one 
trustee,  would  not  bind  his  co-trustee.} 
Cur.  (ufe.  vuit. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Lord  Denhan,  C.  J. — ^The  question 
arose  on  the  following  stste  of  facts 
The  lessor  of  the  plaintiff,  Jeremiah  Wil- 
liams, claimed  under  a  conveyuice  of  the 
9th  of  July  1807.  by  which  Rogers  and 
Oldham  baraained  and  sold  to  Michael 
Williams  and  Jeremiah  in  fee,  habendttm  to 
them  and  the  heirs  and  assigns  of  Michael, 
to  the  use  of  Michael  and  himself,  and 
the  heirs  and  assigns  of  Michael  for  ever, 
in  trust,  nevertheless,  as  to  the  estate  of 
Jeremiah,  for  Michael,  his  heirs  and  as- 
signs for  ever. 

In  October  1808,  Michael  and  Jeremiah 
mortgaged  the  whole  of  his  estate  and 
certain  premises,  parcel  of  those  above 
conveyed;  and  the  question  in  this  case 
ultimately  was,  whether  the  premises 
sought  to  be  recovered,  passed  by  thi* 
latter  deed,  the  defendant  claimina under  it4 

Michael,  the  raortgsgor,  diedinlSSl, 
having  first  duly  made  and  executed  a 
will,  and  devised  all  his  real  and  personal 
estate  to  his  wife,  Margaret,  for  life ;  he 
had  continued  in  possession  of  the  whole 

(1)  2  Nev.  8t  P.  165 ;  s.e.ant«,p.5«. 

<S)  1  Ad.&E1.114;  LcSLawJ.  Rsp.(H4.) 

K.B. 

(3)  3  Campb.  177 ;  see  also  Doe  d.  Me«  v.  Li- 
tlierland,  4  Ad.  &t  £1.  784;  s.c.  6  Law  J.  H«p. 
(ii.s.)  K.B.  867. 

(4)  3  Esp.  N  101. 
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Eroperty  down  to  his  death,  and  she  in 
ke  manner  had  occupied  the  whole,  and 
continued  bo  to  do  down  to  the  time  of  her 
executing  the  deed,  next  to  be  mentioned, 
the  propriety  of  rejecting  which,  as  evi- 
dence for  the  defendant,  is  the  matter  now 
to  be  determined. 

It  was  a  deed  by  Margaret  of  the  first 
part,  the  representatives  of  Gordon,  the 
mortgagee,  of  the  second  part,  and  one 
George  Etches  of  the  third  part,  reciting 
the  prior  deeds  of  1807  and  1808,  and  the 
will  and  death  of  Michael,  and  the  con- 
veyance in  fte  of  the  mortgaged  premises, 
in  consideration  of  the  payment  of  the 
mortgage  money  by  Etches  to  the  former 
mor^agee,  the  forbearance  by  him  of  a 
prior  loan  to  Margaret,  and  a  further  ad- 
vance to  her  of  50/. 

The  conveying  parties  were,  the  repre- 
sentatives of  the  former  mortgagees,  and 
Margaret,  who  professed  to  convey  in  fee. 
This  deed  was  tendered  in  evidence,  be- 
cause it  was  said,  that  from  its  language 
it  would  appear  the  premism  in  dispute 
were  contained  in  the  mor^pge  of  1808, 
and  it  was.  contended  to  be  admissible  for 
that  purpose,  as  being  a  declaration  by 
Margaret  against  her  interest,  for  being 
devisee  for  life  of  all  the  real  estate  of  her 
deceased  huibaad,  an  admission  that  a 
certain  portion  had  been  mortgaged  by 
him,  went  to  reduce  the  amount  of  that, 
to  Uie  beneficial  occupation  of  whidi  she 
was  primd  facie  entitled. 

Against  the  reception  of  the  evidence  it 
was  ui^ed,  that  the  declaration  of  the  cestiu 
que  trust  for  life  could  only  be  evidence  to 
a£fect  her  own  interest  and  therefore  wai 
receivable  against  the  trustees  in  those  in- 
stancei  only  in  which  the  interest  was 
commensurate,  and  the  trustee  is  really 
suing  only  for  the  benefit  of  such  eesiM 
que  trutt,  which  state  of  things  made  the 
latter  substantially  the  party  in  the  cause. 
Hanson  v.  Parker  {5)  was  a  case  of  this 
sort.  But  in  the  present  case,  the  trustee 
was  suing  for  all  parties  concerned,  and 
this  evidence,  if  received,  would  be  bind- 
ing on  the  remainders  in  fee,  which  would 
be  in  effect,  as  it  was  contended,  to  allow 
the  ceifui  que  trust  for  life,  to  affect  by  her 
declarations  the  estate,  which  certainly  ihe 

(5)  1  WUs.  107. 


could  not  prejudice  by  her  acta*  A  itni^ 
inconsistency,  that  an  act  of  conveyance 
by  Margaret  could  pass  nothing  but  her 
own  estate  for  life,  but  that  the  same  in- 
strument, executed  by  her,  should  operate 
prejudicially  on  the  remainders  in  fee. 

It  is  not  necessary  for  us  to  decide  on 
the  entire  soundness  of  this  argument  in 
all  its  parts.  Considering  the  vast  impor- 
tance of  the  system  of  trustees,  and  how 
essential  a  part  of  that  system  it  is  to  pro- 
tect the  estate  of  cesttM  que  trutt  from  the 
consequences  of  their  own  acts  by  the  in- 
tervention of  trustees,  the  qnestioa  on 
which  the  ai^piment  arises,  must  be  allowed 
to  be  one  worthy  of  very  seriovs  conside- 
ration, and  of  no  little  diflBculty;  upon 
which,  at  present,  we  express  no  opinion. 

But,  upon  the  whole  of  the  facts  in  this 
particular  case,  we  cannot  say  this  was  a 
declaration  clearly  and  unambiguoualy 
against  the  interest  of  her  who  makes  it. 
By  saying  certain  premises  had  passed 
under  the  previous  mortgage,  she  divested 
herself  of  the  beneficial  occupation  of  them 
until  the  mortgage  was  paid  off,  but,  at 
the  same  time,  and  by  the  same  dedarap 
tion,  she  ^ocnred  to  herself  the  forbear- 
ance of  a  loan  of  100^,  and  the  advance 
of  50/.  more.  It  is  dierefine  a  balance  of 
interest ;  the  latter  may  have  been  more 
than  an  equivalent  advantage  for  what  was 
lost  by  the  mor^^ge ;  but  whether  it  waa 
or  not  we  cannot  inquire,  for  if  there  was 
an  interest  both  ways,  she  stands  legally 
indifferent,  and  the  ground  on  whieb  the 
evidence  was  tendered  foils. 

We  are  of  opinion,  therefore,  on  these 
grounds  that  the  deed  was  rightly  rejected, 
and  the  mle  most  be — 


1838.     \  THB   aUSlir    ff.    STOCK  AMD 

May  SO.  J  OTHIBJ. 

Churehyard  Paths— 59  Geo,  S.  c.  1S4. 
s.  39 — AppeaL 

There  is  no  appeal  agmnst  the  order 
the  church  commusumers  ttoppiug  vn  a  i>ae- 
less  footnay  through  a  churehfordj  mdtr 
the  6S  Geo,  3.  c.  134.  s.  39. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (n.s.)  M.C.  p.  93.] 
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May  39. 

LmuUord  and  Tenant  —  Bitnkrupt~6 
Gm.  4.  e.  16.  «.  7«. 

temancy  created  2gr  parol,  without 
■nfjitf,  w  mfAin  the  6  Geo.  4.  e.  1 6.  «.  75. 

jy£r«  rent  oeervet  «E/t«r  tJbe  (2iife  of  the 
cfjMxnwt,  aac2  f  fianitnfpf  deUvers  up 
fostettioH  under  thai  ieclion,  he  is  not  liable, 
pro  ratS^/or  rent  up  to  that  time. 

Case  staled  for  the  opinion  of  the  Court 
WMler  the  8  &  4  Will.  4.  c.  42. 

The  defendant  was  tenant  to  the  plaintiS* 
of  certain  premises  from  the  1st  of  January 
1853  until  thetime  of  the  bankruptcy  and  fiat 
kreioafter  mentioned.  The  tenancy  was 
from  year  to  year,  at  the  rent  of  50/.,  payable 
00  the  6th  of  April  and  the  6th  of  October 
k  erery  year.  On  the  25th  of  March 
18S4,  the  defendant  committed  an  act  of 
binkniptcy,  and  on  the  31st  of  March  1834 
a  fiat  in  bankruptcy  was  duly  issued 
gainst  him.  The  defendant  duly  made 
apl^ication  to  the  assignees  to  accept  the 
sud  premises,  which  they  declined,  where- 
vpm  the  defendant  did,  within  fourteen 
days  after  notice  of  such  refusal,  con- 
formably to  4he  statute,  duly  offer  to  de- 
liver up  possession  of  the  said  premises  to 
the  plaintiff  on  the  5th  of  April  1834,  and 
the  plaintiff  accepted  the  possession  on  the 
7ih  of  April  1 834.  The  plaintiff  seeks  to 
recorer  from  the  defendant  compensation 
(or  the  defendant's  enjoyment  of  the 
said  premiaes  from  the  6th  of  October 
1883  DBtil  the  issuing  of  the  fiat  on  the 
31st  of  March  1834.  Each  party  are  to  be 
at  liberty  to  avail  himself  in  support  of  his 
case  of  the  75th  section  of  the  Bankrupt 
Act,according  as  the  Court  should  consider 
that  it  goes  to  maintain  or  defeat  the  de- 
mand, without  reference  to  the  pleading8(  1 ). 
If  the  Court  should  be  of  opinion  that  the 
|daiotiff  fras  entitled  to  a  verdict,  the  rent 
was  to  be  considered  the  measure  of  da- 
■ages,  in  proportion  to  the  time  of  occu- 
pation. 

(t>  Wbkb  werm  in  ummpsit  tor  ns*  waA  ocen- 
pstioa.  to  which  the  defendsot  plesded  bis  baak- 
i^ley,  that  the  ssaipiecs  had  declined  to  accept 
th«  Imm,  sad  that  bo  had  delitered  op  the  possos- 

moa  to  tW  plaintiff. 

Naw  StaiES,  VII.— Q  B. 


fVigktman,  for  the  plaintiff. — Indepen- 
dently of  the  6  Geo.  4.  c.  16.  s.  75.  the 
defendant  would  not  have  been  relieved 
from  the  payment  of  this  rent  by  his  bank- 
ruptcy— Auriol  V.  MilU  (2),  jffoot  v.  Wtl- 
ton  (8),  But  that  section  enacts,  "  That 
any  bankrupt  entitled  to  any  lease  or 
agreement  for  a  lease,  if  the  uswnees  ac- 
cept the  same,  shall  not  be  liabU  to  pay 
any  rent  accruing  after  the  date  of  the  com- 
miision,  or  to  be  sued  in  respect  of  any 
subsequent  non-observance  -  or  non-per- 
formance of  the  conditions,  covenants,  or 
agreements  therein  contained ;  and,  if  the 
assignees  decline  the  same,  shall  not  be 
liable  as  aforesaid,  in  case  he  deliver  up 
such  lease  or  agreement  to  the  lessor  or 
such  person  agreeing  to  grant  a  lease  within 
fourteen  days  after  he  shall  have  had  notice 
that  the  assignees  shall  have  declined  as 
aforesaid."  Now,  the  plaintiff  claims  from 
the  def«idant  a  rateable  compensation  for 
the  use  and  occupation  of  the  premises  up 
to  the  3 1  St  of  March,  which  is  the  date  of 
the  fiat.  No  doubt  the  rent  was  not  due 
under  the  former  tenancy  until  the  6th  of 
April,  and  the  assignees  do  not  declare  their 
election  until  the  5th.  It  will  be  very  hard, 
however,  upon  the  lessor  if  he  is  not  to 
recover  a  rateable  proportion  of  the  rent 
from  the  bankrupt ;  he  must  otherwise  lose 
the  whole  of  it.  The  period  during  which 
the  rent  accrues,  is  broken  by  an  act,  which 
the  lessor  cannot  prevent  or  controul:  he 
ought  not,  therefore,  to  lose  the  whole  rent. 
Where  the  rent  becomes  due  under  the 
lease,  before  die  assignees  deliver  it  up,  it 
i^pears  that  the  lessor  would  be  entitled 
to  recover  his  rent— TWifc  t.  Fyson{4r), 
which  is  founded  on  CopeloMd  v.  StC' 
phens  (5). 

[Patteson,  J. — Is  there  any  case  where 
a  tenant  for  life  having  leased  without  a 
power,  has  died  in  the  middle  of  a  quarter, 
and  his  executors*  independently  of  the 
statute,  have  maintained  an  action  pro 

If  the  tenancy  were  continued  with  the 
tacit  consent  of  the  remainder-man,  the 
latter  could  recover  on  the  terms  of  the 
prior  holding,  and  then  there  might  be  an 

(«)  4  Term  Rep.  94. 

(3)  8  Esst,  311. 

(4)  6  Bing.  3<1 ;  b.o.  8  Law  J.  Rep.  CP.  10. 
(&)  1  B.  &  Aid.  59S. 

3Q 


Digitized  by 


COURT  OF  QUEEN'S  BENCH: 


apportionment.  In  Maifning  t.  flight  (6), 
it  was  decided*  that  this  statute  does  not 
put  an  end  to  the  lease  itself. 

Ogk,  contrik.— llie  49  Geo.  8.  e.  Ul. 
a.  1 9,  was  passed  to  remedy  the  inconve- 
nience produced  by  those  decisions  which 
had  determined,  that  the  bankrupt  conti- 
nued liable  to  the  rent,  notwithstanding  his 
bankruptcy.  And  by  the  6  Geo.  4.  c.  16. 
s.  75,  the  bankrupt  is  relieved  from  all 
liability,  if  he  deliver  up  the  possession, 
upon  notice  of  the  assignees  having  declined 
to  accept  it.  Tlie  lessor,  it  is  submitted, 
most  apply  to  the  assignees  to  make  their 
election,  and  not  the  bankrupt.  Then,  it  is 
conceded,  that  no  rent  was  due  at  the  time 
when  the  possession  was  delivered  up,  but 
8  rateable  proportion  is  required.  Jliere 
has  been,  however,  no  express  contract  for 
payment  of  any  proportionate  part;  neither 
will  the  law  imply  it— Grimmanv.Legge{7), 
Turner  V.Robinson  (8),  Tkomatv.  fruHams 
(9).  According  to  Tindal,  C.J.,  in  Tuck  v. 
Fysm,  the  words  of  the  statute  import  a  per- 
sonal discharge  to  the  lessee  &om  his  lia- 
bilities under  the  covenants.  As  far  as 
regards  the  occupation  by  the  assignees, 
pcrliaps  there  may  be  some  remedy  from 
the  bankrupt's  estate  (10). 

Wightman,  in  reply,  referred  to  Bac. 
Abr.  *  Rent'  (M).  2,  Neale  v.  M*Kenzie{  1 1 ). 
Tomlinson  v.  Dai/(\i),  in  which  there  was 
an  apportionment  of  rents. 

[Patteson.  J. — lliere  the  apportion- 
ment was  with  reference  to  the  quantity  of 
the  land  occupied,  and  not  to  the  time  of 
occupation.] 

As  to  the  amount  of  the  rent  settled  by 
the  lease,  that  only  determines  the  value 
of  the  occupation,  and  enables  the  jury  to 
say  what  is  a  reasonable  compensation.  - 

Lord  Denman,  C.J. — This  is  the  case 
of  a  tenant  from  year  to  year,  at  a  yearly 

(6)  $  B.  &  Ad.  f  11 :  s.  e.  1  Law  }.  R«p.  {n.s.) 
K.B.  95. 

(7)  8  B.  &  C.  3X4 ;  s.  c.  6  Law  J.  Rep.  K.B.  321. 

(8)  5  B.  &  Ad.  789. 

(9)  1  Ad.  &  £1. 685 ;  s. 0. 3  Uw  J.  R«p.  (ma) 
K.B.  213. 

(10)  Ex  purte  BesacW  in  re  PearaoD,  t  Hoot 
it  Ayr.  692 ;  s.0. 5  Law  3.  R*p.  (n.s.>  Buikr.  51. 

(U)  «  Cr.  M.  &  R.  84;  s.  c.  4  Law  J.  Kvp. 
(N.s.)  Ezcb.  135.  In  nror,  1  M.  &  W.  747  i  s.  c. 
6  Lhw  J.  Rep.  (N.B.)  Excb.  S6S. 

(IV)  «Brod.&fiiii8.6B0iS.c.5B.  Uoo.558. 


rent  of  501.,  payable  quarterly.  —  [His 
Lordship  stated  the  other  fact8.}---We  have 
entertained  some  doubti  whether  this  case 
was  within  the  75di  section ;  bnC,  we  think 
that  it  is.  Hien,  is  the  defendant  liable  to 
pay  any  rent?  That  depends  upon  the 
meaning  to  be  given  to  the  words  "  rent  ac- 
cruing after  the  date  of  the  commitnon;^* 
which  admits  of  this  one  answer,  that  if  the 
legislature-  had  intended  to  make  the  bank- 
rupt liable  for  any  rent  between  the  two 
periods,  there  would  have  been  some  pro- 
vision to  that  effect ;  whereas,  the  statute 
only  speaks  of  rent  accruing  «her  the  date 
of  the  commission.  Then,  there  is  no  ques- 
tion that,  according  to  the  terms  of  this 
tenancy,  the  rent  was  not  due  until  the  6th 
of  Apnl.  There  is,  therefore,  no  ground 
for  saying,  that  the  defendant  is  liule  fiw 
anything. 

LiTTLEDALK,  J. — It  appears  to  me,  that 
the  defendant  is  not  liable  to  pay  any  com- 
pensation for  the  time  he  occupied,  before 
he  gave  up  the  possession.  The  statute 
must  be  taken  to  apply  to  parol  leases, 
although,  when  it  is  said  that  the  lease 
shall  be  delivered  up,  some  instrument  in 
writing  seems  to  be  contemplated;  but,  as 
it  is  an  enactment  intended  for  the  benefit 
of  tenants,  I  think,  that  the  delivery  up  of 
the  possession  may  be  considered  as  a  de- 
livery upof  the  lease.  Then,  the  bankrupt  is 
not  to  be  liable  for  any  rent  accruing  aAer 
the  date  of  the  commission.  Ulie  rent  here 
is  an  entire  thing,  and  it  is  dear,  that  die 
bankrupt  would  not  be  liable  for  any  rent 
between  the  time  of  the  delivery  up  of  the 
possession,  and  the  time  when  it  is  due. 
Neither  is  he  liable  for  the  period  previous 
to  th»  delivery  up  of  the  possession.  It 
is  hard  upon  the  landlord,  since  it  is  not 
proveable  under  the  fiat,'  as  the  rent  had 
not  then  accrued.  There  is  a  large  class 
of  cases  in  Vin.  Abr.  *  Apportionment,'  but 
all  appear  to  be  where  the  rent  is  to  be  ap» 
portioned  because  the  tenant  has  not  all 
die  land  demised,  and  none  apply  to  appor- 
tionment as  to  time. 

Patteion,  J.— This  case  depends  upon 
the  consideration  of  the  meaning  of  the 
words,  "rent  accruing  after  the  date  of 
the  commission."  Now,  rent  accrues  at  the 
time  when  it  is  reserved  and  made  payable, 
by  the  agreement  of  the  parties,  and  at  no 
other  time.    But,  when  there  ia  no  ictuttl 


Digitized  by  Google 


TRINITY  TERM,  1838. 


£27 


contracVand  do  expren-demise,  but  a  mere 
•ccupation  of-  the  land,  it  is  like  interest 
on  a  loan  of  money,  accruing  de  die  in  diem. 
Here  rent,^hich  is  due,  is  one  half 
year's  rent,  accrued  on  the  6th  of  April ; 
but,  by  the  statute,  he  is  released  iron)  the 
rent  which  accrues  after  the  date  of  the 
commission.  If  any  apportionment,  or  any 
rent  pro  raid,  was  to  have  been  payable, 
there  ought  to  have  been  some  provision 
to  that  effect.  Now,  nothing  is  said  about 
the  giving  up  posseBsi<m  of  the  premises, 
when  there  ia  omly  a  -  parol  demise;  still, 
we  ahonid  narrow  -the  construction  too 
nneh  if  we  c(n6ned  it  to  cases  where  there 
is  a  written  instmment.  Mr;  Ogle  seemed  to 
argue,  that  thelandlord  must  set  in  motion 
the  provisions  of  this  section.  But  that  is 
not  so.  The  first  part  of  it,  which  exempts 
the  bankrupt,  when  the  assignees  accept 
the  lease,  points  out  an  act  to  be  done  by 
them,  and  the  next  part  may  be  effected 
by  their  act;  but,  the  subsequent  part  of 
the  section  prevents  the  landlord  from 
taking  any  step  until  he  has  required  the 
assignees  to  elect,  whether  they  wilt  accept 
the  lease.  There  ia  nothii^  to  that  effect 
in-  the  former  part  of  the  section. 

WiLuuu,  i. — There  is  an  easy  solution 
of  this  ease  by  reference  to  the  contract 
between  the  parUes.  No  rent  was  due  on 
the  Slat  of  March,  the  date  of  the  commis- 
SMHi,  and  the  bankrupt  was  not  liable  to 
any  rent  accruing  after  that  time.  The 
doctrine  laid  down  in  Qrimman  v.  Legge 
will  decide  this  case ;  and,  if  we  were  to 
soy  that  any  rent  was  due  on  the  Slst  of 
March,  we  should  frame  a  contract  for  the 
parties,  on  the  supposition,  that  the  act  of 
pBrliament  had  cmne  what  it  had  not.  I 
agree  that  this  case  is  within  k. 


Judgment  fat  the  defendant. 


30.  / 
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1838. 
May  30. 

Higkmay—  Turtle  Act—  TolU—Stage 
Waggon. 

By  a  local  Tumjnke  Act,  4  Geo.  4, 
c.  3CXX.,  persons  who  had  paid  any  toll  for 
thepassing  of  ani/  horse  and  carriage  through 
a  ioU-gattf  tvere  exempt  from  paying  the 
toU  agmntkat  day i  InUitweu provkk^ thiU 


tie  toHs  payable  in  respect  of  horses  droM* 
iag  any  stage-coach,  diligence,  van,  caravan. 
Stage- waggon  or  other  stage-carriage,  should 
pay  on  repassing : — Held,  that  the  ttrm  stage- 
waggon  signifed  a  waggon  that  tvent  and 
returned  regularly  from  a  fixed  place  to  some 
other  fixed  place,  ai  certain  definite  times. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (m.8.>  M.C.  p.  94.] 


1838.  1 
June  2.  / 

Arrest — Costs  under  43  Geo.  3.  c.  46. 

A  defendant  is  not  entitled  to  costs  under 
the  4S  Geo.  3.  c.  46.  s.  3,  nho  give*  a  bail', 
bond,  but  is  not  actually  arrested. 

This  was  an  application  for  the  defen- 
dant's costs  under  the  43  Geo.  3.  c.  46.  s.  3. 
It  appeared  that  the  plaintiff  had  sued  out 
a  capias  against  the  defendant,  which  was 
delivered  to  the  sheriff  of  Middlesex,  and 
his  officer  applied  to  the  defendant's  attor- 
ney, and  required  Uiat  the  defendant  should 
give  buL  A  bail-bond  was  prepared  and 
executed  by  the  defendant  and  her  bail, 
for  iSl. 

On  the  trial,  at  the  last  Summer  Assises 
for  Liverpool,  the  plaintiff  recovered  a  ver* 
diet  for  8{.  only.  A  rule  nisi  having  been 
obtained,  cause  was  shewn  on  a  former  day 
by- 

Wigktman  and  CrompUm.  —  This  rule 
cannot  be  supported,  inasmuch  as  the  de- 
fendant was  not  arrested.  By  tlie  43  Geo.  3. 
c.  46.  8.  3,  the  defendant  is  entitled  to 
make  this  application  wlien  he  has  been 
arrested  and  held  to  special  hail.  It  has 
accordii^ly  been  decided,  in  Bates  v.  Pil- 
Ung(\),  that  where  there  has  not  been  an 
actual  arrest,  the  statute  does  not  apply. 
Uiat  ease  is  also  corroborated  by  ^mor  v; 
BUfieldiZ).  It  is  now  proposed  t»  discuss 
the  propriety  of  the  decision  of  Btaes  v. 
Pilling.  It  was,  however,  correctly  de- 
cided. In  Preedy  v.  M'Farlane  (3),  indeed 

<1)  CCr.&H.3r4;  s.  o.  3  Law  J.  R^.  (na) 
£ieh.8r. 

(«)  9Biag;91is.fl.3LawJtRep.(Mj.)C.P. 
169. 

(3)  iCr.M.Ac  11.819. 
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the  Coart  of  Exchequer  determined,  that 
where  the  party  went  to  prison  without 
giving  bail,  he  was  within  this  statute ;  and 
in  Edwards  t.  Jones  (4)  it  waa  doubted, 
wliether,  where  no  bail  was  given,  but  the 
defendant  was  discharged  in  consequence 
of  a  defect  in  the  affid»vii,  the  application 
could  be  made;  and  in  fViltonv.  Brougkton 
(5)  an  opinion  was  expressed  by  the  Court 
of  Exchequer  that  it  was  not  requisite  that 
there  should  be  an  actual  arrest.  But  in 
all  those  cases  the  rules  were  discharged  ; 
and  in  Preedy  y.  M*Farlane  and  ffilMn  v. 
Brougrhtont  the  case  of  Bate*  v.  Piiltf^  was 
not  cited.  The  words  tn  the  statute  are 
joined,  and  there  is  no  reaion  for  reading 
the  eopulaUve  in  the  diqunctive. 

Cre$meU  and  /.  Hei^erton,  in  support 
of  the  rule. — Bates  v.  Pitting  cannot  be 
sustained.  It  was  decided  on  the  ground 
that  the  words  of  the  statute  are  to  be 
adhered  to.  If  that  be  correct,  then  where 
a  party  goes  to  prison,  and  does  not  find 
bail,  he  cannot  have  the  benefit  of  this  sta- 
tute. Such  a  construction  would  be  most 
umust.  Berry  v.  Adamson  (6)  was  also 
relied  on  in  BtUea  v.  Pitting,  but  there  was 
certainly  no  arrest  in  that  case,  and  it  does 
not  follow  that  the  rule  applicable  to  ac- 
tions for  malicious  u-rest  is  to  be  resorted 
to  in  the  construction.  .  The  giving  a  bail- 
bond,  which  took  place  here,  is  equivalent 
to  the  actual  arrest ;  it  is  an  inconvenience 
to  the  defendant,  and  affords  an  equal  ad< 
vantage  to  the  plaintiS*.  In  Amor  v.  Blo- 
^Idf  there  was  neither  arrest  nor  holding 
to  bail ;  and  in  tVilton  v.  Broughton  tlie 
Court  doubted  whether  it  was  necessary 
that  there  should  be  an  actual  arrest. 
Here,  neither  the  defendant,  nor  the  bailiff, 
nor  the  sfaerifT,  could  deny  the  srrest. 
Orainger  v.  Hitt{7)  was  cited. 

Cur,  ado.  raft. 

Loan  Demhah,  C.  J. — This  was  a  case 
in  which  we  were  called  upon  to  give  the 
defendant  her  costs.  Mmj  authorities 
were  cited  when  the  rule  was  argued,  but 
we  are  of  opinion  that  we  are  not  warranted 
in  so  doing,  unless  there  has  been  what 

(4)  t  Mee.  &  Well.  414. 
(5>  SDowI.  P.C.  6S1. 

(6)  6  B.  &  C.  M6 ;  B.  e.  5  Law  J.  Rap.  K.B.  tl8. 
h}  4  Bine.  N.C.  SIS;  s.  e.  t  Law  J,  Rep. 
(MA)  CP.  85. 


may  be  called  an  arregt.  Here  there  was 
no  arrest,  and  therefore  the  party  is  not 
entitled  to  her  costs. 

RuU  ^Mcharged, 


1 838.     \  THE  QVSXH  V.  OEOBOK  MAKTIH 

June  2.  J  AMD  wirs. 

FaUe  Pretences— PleaJ&ng— Defect  nU 
cured  by  yerdict. 

In  an  mdietment  for  obtaimng  good*  urn- 
der  falte  preteneett  it  i$  fueeuary  <o  allege 
to  nhom  they  hehag ; — ami  lAe  omcsnoii  w 
fatal  after  verdict. 

[For  the  report  of  the  above  case,  see 
7  Law  }.  Rep.  (ir.s.)  M.C.  p.  89.] 


18S8.  1 

June  11   I  '^"^^^  "*  BORHB  AKD  win. 
Battery— Cotlt—ii  ^  23  Car.  2.  c.  5. 

Declaration  stated,  that  the  defendant  aS' 
saulted  the  plaintiff,  threw  boiling  water  on 
him,  and  wetted  his  clothes.  Plea  as  to  the 
assaulting  and  wetting  tjf  the  clothes,  ajusH- 
Jtcation;  as  to  the  restduct  not  guilty.  The 
plairUiff  recovered  a  verdict,  with  one Jarthing 
damages,  and  the  Judge  refused  to  certify 
for  alMltery : — Held,  that  t^  declaration 
stated  a  battery,  which  was  not  admttcd  by 
the  plea ;  and  therefore  the  plaintiff  was  not 
entitled  to  more  costs  than  damages,  under 
tit  Car.  2.  St.  2.  c.  5. 

The  declaration  alleged,  that  the  defen- 
dant Elizabeth  assaulted  the  plaintiff,  and 
then  threw  large  quantitiesof  boiling  water 
on  the  plaintiff,  and  also  then  wetted,  da- 
maged, and  spoiled  the  clothes  of  the  plain- 
tiff, by  means  of  which  said  several  pre- 
mises, the  phiintiflT  was  then  grehtly  hart, 
scalded,  ana  wounded. 

Plea— An  to  the  assaulting,  as  in  the 
declaration  mentioned,  and  wetting  and 
spoiling  the  clothes,  as  therein  mentioned, 
a  justification  of  ion  asiatift  demesne;  as 
to  the  residue,  not  guilty. 

On  the  trial,  before  Littledde,  J.,  at  tbe 
Spring  Assizes,  in  1837,  the  plaintiff  re- 
covered one  brthing  damages.  The  Judge 
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refused  to  certify  for  a  battery.  The  as- 
sociate having  entered  the  verdict  for  40f. 
costs  

WadSngUmt  m  Trinity  term  last,  obtain- 
ed a  rule  nm  for  amendii^  the  poetea,  by 
substituting  one  farthing  costs,  for  40«. 

Hmnfrey  shewed  cause. — The  statute 
£S  Car.  S.  c.  5.  does  not  apply  where  no 
battery  is  alleged  on  the  reeord.  Here, 
the  plaintiff  complains  of  a  throwing  boil- 
ing water  on  him ;  diat  is  an  aasaiutilbat 
not  a  battery— Con.  Dig.  *  Battery,'  (C). 
Bat  if  it  be  a  battery,  then  the  defendant 
has  admitted  it  by  his  plea,  and  the  certi- 
ficate is  not  requisite. 

tyaddington,  contrd. — It  cannot  be  ne- 
cessary to  constitute  a  battery,  that  the 
|>art^  should  actoally  hold  the  instrument 
in  fats  hands. — [Here  be  was  stopped  by 
the  Court  on  this  point.] 

Then  the  plea  does  not  admit  the  bat- 
tery. It  justifies  the  assaulting  and  wetting 
of  the  clothes,  but  not  the  battery.  The 
wetdi^  of  the  clothes  is  not  necessarily 
the  reault  the  battery,  but  might  bare 
taken  plaee  without  any  battery  of  the 
person.  In  Mears  v.  G'r«eiunniy(l),  Ham- 
mm  r.  Adikead  (2),  and  Btmnttter  v.  Fi$her 
(S\  the  injury  to  the  personal  chattels  was 
necessarily  connected  with  the  battery  of 
the  person.  In  Johnson  v.  Northivard(4), 
the  plea  clearly  admitted  the  battery. 

Per  Cvriam.  —  (Lord  Dbnman,  C.J., 
LtTTLBDALB,  J.,  and  Pattbsok,  J.) — The 
plaintiff  has  been  induced  to  believe  the 
battery  was  admitted,  whereas  it  was  not. 
Hi  en  battery,  as  distinguished  from  assault, 
signifies  any  violence  committed  upon  the 
person  of  another.  It  cannot  be  confined 
to  the  actual  strikii^  by  the  hand  or 
weapon. 


1838.  1 
June  IS.  /     "»  WHH. 

ImSctmetU — Cerfwmrt — Co$t$. 

An  mdietateHt  for  an  indecent  assault  and 
exfntre  of  the  person  to  A.     with  an  in' 

(I)  IH.  B1.391. 

(t)  BulL  N.P.  3<9 ;  s.  e.  S«v.  53. 

(3)  lTumt.S6r. 

(4)  r  Tsaot.  tf89. 


teni  to  incite  htm  to  tmnatural  practice*,  it 
not  within  the  7  Geo,  4.  c.  64.  s.  2S,  and, 
therefore,  the  prosecutor  it  not  entitled  to  kit 
costs  from  the  county. 

[For  the  report  of  the  above  case,  sec 
7  Law  J.  Rep.  (n.s.)  M.C.  p. 


18S8.     \  WILLI AMS  V.  WILOOZ  AMD  AM- 

June  IS.  /  oraxa. 

Navigable  Rivers — Power  of  the  Crown 
to  atUkorize  an  obstruction — Change  of  the 
Course  of  the  River — Pleading. 

The  King  had  no  power  at  common  lam 
to  duf  Aortss  the  obstruction  of  a  naeigahle 
rwer  by  the  erection  of  a  wear. 

But  all  such  wears  as  were  erected  before 
Magna  Charta  were  legaUzed  by  that  and 
the  subsequent  statutes* 

Though  a  wear  were  authorized  in  ranote 
antiquity  to  be  erected  on  a  part  of  a  noet- 
gabte  rwer,  which  did  not  then  interfere 
mtk  the  user  of  the  riser  by  the  ptddie,  its 
eontuuMKe  cannot  be  insi^ed  on,  yf,  through 
my  change  in  the  cireumstaneet  ef  the  rwer, 
the  residue  of  the  channel  is  inni^Ectmt  for 
the  necessary  navigation. 

Trespass  for  pulling  down  a  wear.  Plea, 
that  it  was  wrongfully  erected  on  a  part  of 
a  navigaUe  river,  and  impeded  the  navi- 
gation,  wkerefure  the  defendants  removed  it. 
Replication,  that  the  part  was  distinct  from 
the  channel  of  the  river,  and  that  the  part 
where  the  wear  stood  was  not  a  navigable 
river.  Rejoinder,  that  it  was  a  part  of  the 
river  navigable  when  the  channel  of  the  rieer 
was  choked  up,  which  was  allied  to  have 
ban  choked  up  at  the  time  wJ&ii,  ^e.  In 
the  eurrmimder  the  pkmUff  traversed  lAii 
right: — tfeldt  that  on  these  pleadings  he 
was  juetyied  in  shewiiw  that  the  wear  was 
an  ancient  erection,  aiMderined from  a  rogwi 
grant,  and  that  it  was  not  necessary  that 
such  grant  should  appear  on  the  pleadings. 

Trespass  for  breaking  and  prostrating 
a  wear,  appurtenant  to  a  fishery  of  the 
plaintiff,  in  the  county  of  Salop. 

Pieoi— First,  not  guilty ;  second,  that  , 
the  wear  had  been  wrongfully  erected 
across  a  part  of  a  navigable  river,  called 
the  River  Severn,  between  Woroester  and 
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Shrewsbury :  that  the  said  river  was  a  pub- 
lie  navigable  river  for  all  the  King's  sub- 
jects, that  the  defendants  bad  occasion  to. 
navigate  it  with  their  barge,  and  because 
the  wear  was  wrongfully  standing  across 
the  part  of  the  said  river,  in  which,  &c., 
and  obstructing  the  same,  and  because  a 
certain  other  part  of  the  river,  near  and 
adjoining  to  the  part  i^tbe  river  in  whieh, 
&c.  was  choked  and  stoi^ed  up,  so  that 
witiiout  throwing  down  the  said  wear*  the 
defendants  could  not  navigate  thetr  barge, 
and  because  the  defendants  could  not  re- 
move the  obstructions  in  the  other  part  of 
the  river  so  choked  and  stopped  up,  or 
navigate  the  same,  they  justified  the  re- 
moval. 

Replication — admitting,  that  the  Se- 
vern is  a  public  navigable  river,  and  that 
the  wear  had  been  erected  across  a  part  of 
the  said  river,  alleged,  that  that  part  was 
other  than  and  wholly  ^tinct  from  the 
channel  of  the  same,  in  which  the  liege 
•abjects  of  the  King  ought  to  navigate^ 
lying  between  the  aaid  cbaimel  and  the 
north-eastern  bank  thereof;  and  that  the 
part  where  the  said  wear  was  erected,  was 
not  a  public  navigable  river.  Verification. 

Rejoinder— that  it  was  a  part  of  the  said 
river  Severn,  and  navigable  by  all  the 
King's  subjects,  when  thie  channel  of  the 
said  river  was  choked  up,  and  that  at  the 
time  wlien,  &c.  the  channel  was  choked 
up,  so  as  to  prevent  the  navigation  by 
barges.  The  surrejoinder  traversed  the 
right  to  navigate  the  said  part  of  the  river 
when  the  chuinel  was  so  choked  up.  Issue 
diereon. 

On  the  trial,  before  Williams,  J.  at  the 
l^ropthire  Spring  Assises,  1836,  the  plain- 
tiff proposed  to  diew  that  there  had  been 
in  very  ancient  times  a  gnnt  of  this  wear 
to  the  predecessors  of  the  party  uoder 
whom  he  claimed,  and  then  to  trace  the 
exercise  of  the  right  from  that  time  to 
the  present.  It  was  objected,  for  the  de- 
fendants, that  the  only  question  open  on 
the  record  was,  whether  the  part  where 
the  wear  was  erected,  was  or  was  not  part 
of  the  river  Severn,  and  that  the  title  to 
the  wear  was  not  in  issue.  The  learned 
Judge,  however,  admitted  the  evidence. 
The  plaintifi* then  proved  that  in  Doomsday 
book,  under  the  head  of  Shropshire,  there 
was  an  entry  of  a  fishery,  which  was  ap- 


plied to  the  [Hveent  wear.  He  produced 
a  copy  of  a  record  from  the  King's  Bench 
Treasury  Office  of  Michaelmas  term,  1 
Hen.  6,  of  a  verdict  of  a  jury  at  Salop  As- 
sises, on  a  presentment  of  the  wear  as  a, 
nuisance,  finding  that  the  abbot  of  St.  John. 
Haghmon,  and  all  his  predecessors,  had 
immemorially  had  in  th^  water  of  Severn 
a  wear  at  Preston,  wid  that  the  aforesaid, 
water  of  Severn  is  not  narrowed  or  ob- 
structed by  the  abbot  to  the  nuisance  of 
the  town  of  Salop ;  and  further,  that  the 
wears  in  the  presentment  specified  were 
not  newly  made  since  the  3  Edw.  1 A 
copy  of  an  ancient  chartulary,  which  had. 
belonged  to  the  priory  of  Haghmon,  was 
produced  from  among  the  muniments  of 
the  party  in  whom  the  principal  posses- 
sions of  the  priory  are  now  vested.  No 
evidence  was  given  of  any  seuch  for  the, 
original,  and  the  reception  of  this  copy 
was  objected  to,  but  the  objection  wa» 
overruled,  and  it  was  read.  It  contained, 
various  oKtries,  shewing  the  existence  of 
the  wear  and  of  the  fishery  in  very  an- 
nent  timea.  A  grant  of  ue  house  end 
site  of  the  Abbey  of  H^hmon,  togeUier 
with  the  fisheries  enjoyed  therewith,  by. 
Henry  VIII.  to  Edward  Littleton;  and 
some  other  documentary  evidence,  also 
shewing  the  antiquity  of  the  fishery  and 
the  wear,  was  produced,  and  considerable 
parol  testimouy  proved  its  existence  in 
modern  times.  The  learned  Judge  lefl  it 
to  the  jury  to  say,  whether  there  had  been 
immemorially  e  grant  of  the  wear  to  the 
extent  claimed  by  the  plaintifT,  namely,  a 
right  to  exercise  his  fishery  at  all  times  to 
the  exclusion  of  the  public.  If  they  were 
of  opinion  that  there  had,  the  verdict  sbovid 
be  for  the  plaintiff.  The  jury  found  a 
verdict  for  uie  plaintiff.  In  the  ensning 
term — 

Maule  obtained  a  rule  ma  to  arrest  the 
judgment,  or  for  a  new  trial,  against  which 
cause  was  shewn  in  last  Mtehaelmai  term 

by- 

Talfourd,  Serj,  and  R.  V.  Richards. — 
The  questions  are,  first,  whether  the  ex- 
istence of  the  wear  be  lawful ;  and  sec<md, 
whether  the  present  pleadings  raise  that 
inquiry.  The  plaintiff  contends  for  the 
affirmative  of  both  propositions.  First, 
the  wear  is  legal.  The  question  of  its  le- 
gality involves  two  inquiries,  the  one  is. 
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whether  there  could  at  any  time  be  a  grant 
from  the  Crowo  of  a  right  to  obstruct  a 
navigable  river ;  the  other  is,  whether, 
auppoaing  such  a  right  to  have  been  lawful, 
it  can  be  divested  or  defeated  by  any  al- 
terati<m  in  the  bed  of  the  stream.  As  to 
tlie  first,  Magna  Charta^  (&  Hen.  3.  c. 
which  enacts,  "  that  from  thenceforth  all 
wears  shall  be  put  dowi^'  is  in  effect  a 
declaration,  that  at  common  law  such  ob- 
structions might  have  existed  in  navigable 
rivers.  The  subsequent  statutes,  25  Edw.S. 
c.  4.  is  Edw.  S.  c  jj.  i  Hen.  4.  c  12.  and 
IS  Edw.  4.  c.  7.  provide  for  the  pulling 
down  and  rembval  of  new  wears,  or  the 
modern  additions  to  ancient  wears,  but  they 
all  by  imi^cation  admit  the  l^lity  of 
those  which  existed  in  ancient  times  be&re 
the  passing  o{  Magna  Charta.  And  the 
Statute  of  Sewers,  85  Hen.  8.  c.  5,  does 
not  interfere  with  any  aneimt  wears — Case 
of  Chester  AfiU(l);  see  also  Catt.  Setreri, 
256.  Accordingly  Lord  Hale,  De  Jure 
Maris,  p.  1,  c.  S,  states,  "  that  private  in- 
dividuals may  have  wears  in  navigable 
rivers and  he  cites  the  record  of  a  suit 
respecting  the  abbot  of  St.  Benedict  Hulm, 
wherein  he  established  a  right  to  a  wear 
and  &ahery  in  an  arm  of  the  sea.  It  has 
been  said,  that  a  navigable  river  is  like  a 
highway;  and  as  the  King  cannot  legalize 
any  obstruction  to  the  latter,  so  he  could 
not  at  cmnmon  law  authorize  any  bbstruc- 
tion  to  the  former.  But  the  anuogy  does 
not  hold.  The  soil  of  public  ways  may 
belong  to  some  private  individual,  whereas 
the  soil  of  navigable  rivers  is  vested  in  the 
Crown.  In  fVeld  v.  Hornby  (2)  there  was 
-a  wear  across  the  river  Ribble,  and  it  was 
not  alleged  to  be  illegal  on  that  account. 

[WiLt-iAiis,  J. — The  river  Ribble  cannot 
be  navigable  in  that  paru] 

It  is  not  to  be  doubted  that  the  King 
could  have  granted  a  fishery  in  a  public 
river ;  why  should  he  not  have  been  able 
to  grant  a  near  2  Then  secondly,  if  the 
King  had  power  to  grant  the  wear  beforv 
Magna  Charu,  the  altered  state  of  the 
stream  cannot  interrupt  the  right.  PersMu 
navigating  a  public  river  must  pass  along 
it  am  they  find  it,  and  use  the  passage  sub- 
ject to  lUl  the  natural  incidents  of  the  river 

(1)  lUCo.  137. 
(•i)  7  East,  X9*. 


—  The  King  v.  Moiitague(S\  If  it  be 
choaked  up,  they  catmot  claim  to  cut  a 
channel  in  the  adjoining  land.  It  was  held, 
that  the  public  could  not  insist  upon  any 
common  law  right  of  towing  abng  the  sides 
of  a  navigable  river — Ball  v.  jHerbert{4). 
So  the  wear  having  been  established  to  be 
private  property,  the  public  have  no  right, 
because  the  other  part  of  the  river  is  im- 
passable, to  remove  that  wear,  that  the^ 
may  navigate  through  the  place  where  it 
stands.  In  modem  casei,  questions  have 
been  raised  respecting  wears  in  rivers, 
but  they  have  been  as  to  the  right  to  alter 
the  nature  of  the  wear  by  converting  it 
into  a  structure  of  a  more  lasting  and  per- 
manent nature — Weid  v.  Hom^. 

[CoLBRiDOB,  J. — Do  you  contend  that 
the  Crown  could  have  prevented  the  public 
firom  navigating  any  river  ?] 

Yes. 

[CoLEBiDOE,  J. — Have  you  any  autho- 
rity for  that?] 

Ifthe  King  could  create  a  partial  obstruc- 
tion, which  seems  to  be  established,  he  could 
not  be  prevented  from  granting  a  general 
obstruction.  What  is  said  by  Holt,  C.J., 
^n  The  King  v.  Clark  (5),  "  that  to  hinder 
the  course  of  a  navigable  river  is  against 
Magna  Charta,  c.  23,"  manifestly  applies 
to  new  erections.  The  jury  have  found, 
however,  that  there  has  been  an  immema- 
rial  grant  of  this  wear  to  the  extent  now 
claimed,  and  that  verdict  was  fully  justified 
by  the  evidence.  But  the  second  ques- 
tion arises  on  the  pleadings.  In  effect, 
the  plaintiff  has  alleged  that  the  place 
where  the  wear  stands  is  not  part  of  the 
river  Severn  ;  he  was  bound  to  establish 
by  evidence,  that  the  river  was  stopped  in 
that  part,  but  he  was  not  obliged  to  set 
out  on  the  record  the  mode  of  stoppage. 
Where  a  way  is  stopped,  it  is  not  custo- 
mary to  shew  on  the  pleadings  how  it  has 
-been  stopped.  But  even  if  the  right  be  in- 
formally stated,  the  defect  is  cured  by  the 
verdict — Stennellv.Hogg{6)i  or  supposing 
that  Uie  Court  should  think  the  issue  actually 
raised  to  be  immaterial,  there  is  no  ground 
for  arresting  the  judgment.  Then,  lastly, 
the  copy  of  the  chartnlary,  coming,  as  it 

(S)  4  B.  &  C.  598. 
(4)  3  T«nn  Rep.  fSSw 
ib)  IX  Mod.  615. 
i6)  J  W.  SuiBd.  tlO. 
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did,  from  the  custody  of  the  party  now 
owning  the  property  of  the  abbey,  was 
properly  received— ^ti/feif  v.  Michel  (7). 

Maule  and  tVhaleley,  in  support  of  the 
rule.  —  First,  upon  these  pleadings  the 
planitiffcannothave judgment.  Hedaimt, 
indeed,  though  a  private  individual,  to  stop 
up  a  great  navigable  river ;  but  he  has 
not  set  up  his  claim  upon  the  pleadings. 
He  admits  that  the  defepdaots  were  pro- 
ceeding along  a  navigable  river ;  he  does 
not  set  up  any  r^ht  to  obstruct  them ;  but, 
admitting  that  the  place  in  question  is  part 
of  the  navigable  river,  he  says,  that  it  is 
distinct  from  the  channel  of  the  river. 
So  that  the  matter  on  which  issue  is  joined, 
is  either  an  assertion  of  law,  and  is  im- 
properly b-aversed,  or  the  plaintiff  has  de- 
nied in  effect  that  the  place  is  part  of  the 
navigable  river,  which  fact  he  had  previ- 
ously admitted.  It  is  impossiblet  there- 
fore, that  the  plaintiff  should  have  judg- 
ment for  him.  Then,  as  to  the  principal 
question,  there  is  no  authority  which  esta- 
blishes that  the  King  could  at  any  time 
wholly  obstruct  the  navigation  of  a  public 
river,  though  possibly  he  might  have  done 
so  partially.  Magna  Charta  is  to  be  under- 
stood as  declaratory  that  such  wears  were 
nuisances  at  common  law,  and  not  as  en- 
acting for  the  future  only.  All  the  ancient 
■Statutes,  which  speak  of  the  nuisances  by 
the  wean,  refer  tp  them  as  interfering  with 
the  right  of  fishery,  and  not  as  obstructing 
the  navigation.  The  exceptions  which  are 
made  in  favour  of  ancient  wears,  are  solely 
with  re&rence  to  the  fishery.  In  the  pro- 
aecution  against  the  abbot  of  Haghmon, 
the  plea  concluded  that  the  wear  was  not 
a  public  nuisance.  It  is  said,  that  the  soil 
in  public  rivers  is  in  the  King:  that  is  only 
so  far  as  the  tide  fiows  and  reflows — CaU. 
77.  It  is  known  that  navigable  rivers 
continually  ahtfl  their  course;  the  owner- 
ship of  the  soil  does  not  therefore  change. 
But  still  the  right  of  passage,  which  is  open 
to  all  the  public,  is  paramount  to  the  right 
to  the  soil.  Lord  FitxwaUer't  case  (6),  Ro- 

fere  v.  AUem  (9),  Vaugh.  340,  Halt  de 
\  M,  pars  1.  c.  3,  GlanviUe,  lib.  ix.  c.  1 1, 
and  the  case  from  22        93,  cited  by 

(7)  t  Pri.  399  i  S.C.  on  sppesl,  4  Dow,  Par.  C- 
t9t. 
(U)  1  Mod.  106. 
(9)  1  Campb,  309. 


Holroyd,  J.,  in  Tla  King  v.  MotUagtie, 
were  referred  to.  If,  then,  the  Kii^  could 
not  have  granted  out  a  right  to  obstruct 
the  navigation  of  the  river,  though  the 
wear  mi^ht  have  stood  so  long  as  tlw  rivor 
was  navigable  in  the  other  part,  yet  when 
that  which  was  the  ancient  channel  had 
become  impassable,  the  public  were  justi- 
fied in  removing  the  plaintiff's  wear,  which 
stood  upon  the  ancient  course  of  the  river. 
Then  the  chartulary  was  not  admiasiUe  in 
evidence.  It  purported  to  be  a  copy,  and 
there  was  no  evidence  that  any  search  had 
been  made  for  the  original  deed,  either 
among  the  muniments,  from  whence  this 
was  produced,  or  in  the  Augmentation  Of- 
fice. In  BulUn  v.  Michel  there  had  been  a 
search  for  the  original  deed;  and  Lord 
Redesdale,  in  his  judgment  in  that  case, 
relies  mainly  upon  that  fact.  Here  the 
original  deed  may  be  in  eziatence,  and  no 
C(^y,  therefore,  can  be  admitted. 

Cur.  ads.  iwA. 

Lord  Dsnman,  CJ.  now  delivered  the 
judgment  ofthe  Court. — In  this  case,  which 
was  tried  before  my  Brother  Williams,  at 
the  Shrewsbury  Assizes,  1836,  tlie  verdict 
passed  for  the  plaintiff,  for  \t.  damages ; 
but  the  defendants  contend,  that  the  judg- 
ment ought  to  be  arrested,  or  a  verdact 
entered  for  the  defendants,  or,  at  all  events, 
that  they  are  entitled  to  a  new  trial  oa 
account  of  the  improper  reception  of  evi- 
dence.  Their  oli^ections  under  the  last 
head  appear  to  be  twofold.  First,  tliey 
deny  ^mt  an^  evidence  was  receivai)le  to 
shew  the  antiquity  of  the  wear  menti<Hied 
in  the  ideadings ;  and  secondly,  the^  ob- 
ject to  the  admissibility  of  a  particular 
document  tendered  for  that  purpose  upon 
a  specific  ground.  In  the  view  we  take  of 
this  case,  it  will  be  necessary  to  dispose  of 
all  those  grounds.— [His  Lordship  here 
stated  the  pleadings.] — The  surrejoinder 
in  terms  tendered  an  issue  upon  the  right 
to  Uiis  wear,  subject  to  the  question  of 
evidence  hereafter  to  be  considered.  The 
ease  between  the  parties  is  this: — The 
plaintiff  has  established  the  existence  of 
the  wear  in  question,  by  a  royal  grant 
made  at  some  period  prior  to  the  time  of 
Edward  I.,  but  it  stands  across  a  part  of  a 
public  navigable  river ;  a  part,  indeed,  not 
required  for  the  purposes  of  navigation  at 
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the  date  of  the  grant,  but,  at  the  time  of 
the  commission  of  the  trespass,  necessary 
for  those  purposes,  by  reason  of  the  resi- 
due of  the  channel  being  choked  up.  He 
contends,  that  at  the  time  of  the  grant, 
the  Crown  had  a  right  to  make  it,  even 
dioogh  it  should  have  been  detrimental  to 
the  right  of  the  subject ;  or  that,  at  all 
erenta,  bad  the  power  of  making  such 
a  grant,  if  in  the  then  existing  state  of 
circumstances  it  did  not  interfere  with  the 
right  of  the  subject;  and  that  such  a  grant, 
valid  in  its  inception,  will  not  become  in- 
valid by  reason  of  any  change  of  circum- 
ttanoes  which  may  affect  the  residue  of 
the  channel.   This  latter  point,  although 
argued  with  much  ingenuity,  does  not  pre- 
sent any  serious  difficulty,  and  we  may 
conveniently  dispose  of  it  in  passing.  If 
the  subject,  in  the  view  we  take  of  this 
case,  had  a  paramount  right  by  the  com- 
roon  law  to  the  navigation  of  rivers,  the 
right  of  the  Crown  we  cannot  conceive  to 
have  been  any  other  than  that  right  which 
the  lord  of  a  manor  would' have  in  a  highway 
subject  to  the  right  of  the  public  to  pass 
over  ererjs  part  of  the  chumel.   The  na- 
ture of  the  highway,  which  a  river  affords, 
liable  to  be  anfected  by  accidental  and  un- 
emtroulable  canso,  to  make  encroach- 
ments upon  different  parts  and  different 
sides,  according  to  the  variations  of  the 
wind  and  the  direction  of  the  current,  and 
attended  by  the  important  circumstance, 
that  on  no  one  is  any  duty  imposed  by  the 
common  law  to  do  that  which  would  be 
analogous  to  the  ordinary  repair  of  a  com- 
mon highway ;  viz.  to  remove  obstruc- 
tions, to  clear  away  sandbanks,  and  pre- 
serve any  accustomed  channel; — all  these 
considerations  make  it  an  almost  irresistible 
oonclnston,  that  the  paramount  right,  if  it 
exists  at  all,  must  have  been  a  right  in 
every  part  of  the  spac«  between  the  banks. 
It  cannot  be  dia^ted  that  the  channel  of  a 
navigable  river  is  a  king's  highway,  and  is 
properly  so  described ;  and  if  the  analt^y 
between  it  and  a  highway  by  land  is  com- 
plete, there  can  be  no  doubt  the  right 
would  be  »uch  as  we  have  now  laid  down; 
for  the  passage  on  a  highway  by  land  ex- 
tends over  every  part.    Now,  although  it 
may  be  conceded  that  the  analogy  is  not  com- 
pleie,  yet  among  the  circumstances  pointvd 
out  to  shew  that  ii  fails,  there  isastrongone, 
New  Sckibi,  VIL— aB. 


viz.  theabsenceof  anyright  togoMfraetoM, 
in  case  of  the  channel  being  choked.  And 
the  want  of  any  obligution  upon  any  one 
to  repair,  would  only  render  it  more  im- 
portant, to  make  the  highway  an  effectual 
one,  that  the  right  of  passage  should  ex- 
tend over  all  parts  of  the  channel.  If, 
then,  subject  to  this  right,  the  Crown  had 
at  any  period  the  prerogative  of  raising 
wears  across  the  part  of  the  channel  not 
required  by  the  subject  for  the  purposes 
of  navigation,  it  follows,  that  as  there  is  a 
paramount  right  on  the  one  band,  and  a 
subordinate  right  on  the  other,  the  latter 
must  cease  when  it  cannot  be  exercised 
but  to  the  prejudice  of  the  former.  If  in 
the  present  case,  the  subject  has  not  at 
this  moment  a  right  to  use  that  part  of  the 
channel  in  which  the  wear  stands,  it  is  only 
because  of  the  royal  grant ;  and  that  grant 
must  therefore  be  alleged  to  have  done 
away  for  ever,  in  so  much  of  the  channel, 
with  the  rightof  the  public;  hut  that  is  to 
suppose  the  subordinate  right  controuling 
that  which  is  admitted  to  be  paramount, 
which  is  absurd.  On  the  other  hand,  there 
is  nothing  tmreasonable  or  unjust  in  sup- 
poung  a  right  to  erect  a  wear  subject  to 
the  necessities  of  the  public,  when  they 
shall  arise ;  for  the  right  of  the  public  being 
supposed  to  be  paramount  by  law,  the 
grantee  must  be  taken  to  be  cognizant  of 
such  right,  and  the  same  natural  peculia- 
rities, and  the  same  absence  of  any  obli- 
gation by  law  upon  any  one  to  controul 
those  peculiarities  above  mentioned,  could 
give  him  full  notice  of  the  probability, 
that  at  some  period  this  grant  would  be 
determined.  -  We  do  not,  therefore,  think 
the  plaintiff  can  sustain  his  second  point. 

To  the  first  point,  upon  which  his  right 
must  now  rest,  two  o^ections  are  raised 
by  the  defendants.  They  deny  that  by 
tlie  law  of  England  die  Crown  ever  bad 
the  right  to  interfere  with  the  navigation 
of  a  public  navigable  river;  and  they  con- 
tend, secondly,  that  if  any  such  power 
existed,  and  the  plaintiff  relies  upon  the 
exercise  of  it,  that  specific  exercise  should 
have  been  replied  to  the  plea ;  the  allega- 
tions of  wlitch  shewed,  primd  facie,  that 
the  wear  in  question  was  a  wrongful  erec* 
tion.  For  want  of  this,  they  say  the  plea 
has  reccivc!d  no  answer.  It  alleges  the 
obstruction  of  the  channel  of  a  public  na* 
2U 
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vigable  river ; — that  is  admitted,  and  no 
lawful  cause  for  such  obstruction  is  shewn. 
We  are,  however,  of  opinion,  that  this 
second  objection  is  not  sustainable;  and 
that,  upon  the  face  of  the  record,  a  suffi- 
cient answer,  in  substance,  appears  to  the 
plea,  if  the  Crown  bad  the  power  of  mak- 
ing the  supposed  grant.  It  is  an  elemen- 
tary rule  in  pleading,  that  when  a  state  of 
facts  is  relied  upon,  it  is  enough  to  state 
it  without  setting  out  the  subordinate  facts 
which  produce  it,  or  the  evidence  sustain- 
ing the  allegation.  Thus  in  a  case  very 
famililir,  and  almost  identical  with  the 
present,  if  a  trespass  is  justified,  the  plead- 
er never  states  how  the  ^ocks  in  gvo  became 
a  highway ;  end  if  the  plaintiff's  case  isi 
that  the  loau  m  9U0,  by  an  order  of  Jus- 
tices, an  award  of  inclosure  commission- 
ers, a  local  act  of  parliament,  or  any  other 
lawful  means,  had  ceased  to  be  such  at  the 
time  alleged  in  the  declaration,  he  simply 
puts  in  issue  the  fact  of  its  being  a  high- 
way at  that  time,  without  alleging  the  par- 
ticular mode  by  which  it  had  ceased  to  be 
such  before  then.  So  here,  the  defendants, 
relying  upon  the  common  law,  alleged  that 
the  wear  was  wrongfully  placed  on  a  part 
of  a  common  navigaUe  river;  the  plaintiff 
relying  upon  a  grant,  which,  as  he  con- 
tends, took  the  site  of  the  wear  out  of  the 
public  navigable  channel  of  the  river,  pro- 
perly, as  it  appears  to  us,  abstains  from 
settu^  out  that  grant,  and  with  substsntial 
correctness,  replies  only  tKat  that  part  of 
the  river  was  other  and  wholly  distinct 
from  the  channel  in  which  the  right  of 
user  existed,  and  was  not  a  common  public 
navigable  river.  It  is  true,  that  this  mode 
of  pleading  does  not  disclose  to  the  defen- 
dant the  case  on  which  the  plaintifif  relies ; 
but  to  object  to  it  on  that  ground,  is  to 
refer  to  one  object,  and  forget  another, 
the  certainty  and  particularity  of  pleading. 
Tlie  object  of  the  pleader  is  not  the  dis< 
closing  of  the  case  of  the  party,  but  the 
informing  of  the  Court,  the  jury,  and  tlie 
opponent  of  the  specific  proposition  for 
which  he  contends ;  and  a  scarcely  less 
important  object  is  the  bringing  of  the  par- 
ties to  an  issue,  upon  a  single  and  certain 
point,  avoiding  that  prolixity  and  uncer- 
tainty which  vrould  })robably  arise  from 
stating  all  the  steps  which  lead  to  it. 
Having  then  thus  disposed  of  the  sub- 


ordinate matter  on  each  side,  we  come  t« 
that  on  which  the  argument  mainly  tura^ 
that  is,  the  power  of  the  Crown  at  com moa 
law  to  interfere  with  the  channels  of  public 
navigable  rivers.  On  the  one  side,  the 
contention  is,  that  prior  to  Magna  Cbarts, 
the  power  of  the  Crown  was  absolute  over 
them,  and  that  this  wear,  by  the  antiquity 
assigned  to  it,  by  the  finding  of  the  jury,  is 
saved  from  the  operation  of  that  and  suc- 
ceeding statutes ;  while,  on  the  other  hand, 
it  is  alleged  that  tb^  are  highways  to  all 
intents  and  purposes,  which  the  Crown 
had  no  power  to  limit  or  interfere  with; 
and  that  the  atatutea  aUuded  to,  bave  no> 
thing  to  do  with  the  present  quesdon. 

After  an  attentive  examinati<m  of  the 
authorities  and  statutes  referred  to  in  the 
argument,  we  cannot  see  any  satis&ctorj 
evidence  that  the  power  of  the  Crown  ui 
this  respect  was  greater  at  common  law, 
before  the  passing  of  Magna  Charta,  tban 
it  has  been  since.  It  is  dear,  that  the 
ebannels  of  public  navigable  river*  were 
always  highways ;  up  to  the  point  reached 
by  the  flow  of  the  tide,  the  soil  was  in  the 
Crown ;  and,  above  that  point,  whethev 
the  soil  was  in  the  Crown  or  in  the  owner 
of  the  adjacent  land,  (a  pmnt,  perhaps, 
not  free  from  doubt,)  there  was  at  least  a 
jurisdiction  in  the  Crown,  according  to  Sir 
Matthew  Hale,  "  to  reform  and  punish  nui* 
sances  in  all  riven,  whether  fresh  or  sidt, 
that  ue  acommon  passage  not  only  for  ahips 
and  greater  vesa^,  but  also  for  smaller,  as 
barges  and  boats." — JureMariSt  p.  1.  c.  2. 
In  either  case,  the  right  of  thesu^ect  to  pass 
up  and  down,  was  complete.  In  The  cast 
of  the  Barm  FUhery  {\0),  where  the  repor- 
ter speaks  of  rivers  between  the  flux  and 
reflux  of  the  tide,  it  is  stated,  that  this 
right  was,  "  by  the  King's  permission,  for 
the  use  and  commodity  of  the  people 
and  if  the  same  may  also  be  properly  said 
of  the  same  right  in  the  higher  part  of  the 
river,  yet  still  the  permission  sappoaed, 
must  be  coeval  with  the  monarchy,  and 
anterior  to  any  grant  by  any  partkular 
monarch  of  the  right  to  erect  a  wear  in  any 
partieular  river.  It  is  difficult,  bowevcr, 
to  see  how  any  such  grant  made  in  dero- 
l^titm  of  the  public  right  previously  ex- 
isting, and  in  direct  opposition  to  that 

(to)  Danes's  Rep.  57. 
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duty,  whicli  the  law  caits  upon  the  Crown, 
of  reforning  and  punwhing  all  nuisances 
in  public  navigable  rivers,  could  have 
been  in  its  inception  valid  at  common  law  ; 
nor  can  we  6nd  in  the  language  of  the  sta- 
tutes referred  to,  anything  inconsistent 
with  the  conclusion  alluded  to.  We  are, 
dierefore,  of  opinion,  that  the  legality  of 
the  power  cannot  be  sustained  in  the  sup- 
position of  any  power  existing  by  law  in 
the  Crown  in  the  time  of  Edwud  I.,  which 
is  now  taken  away. 

Bnt  thia  doea  not  exhaust  the  ques- 
taoo,  beenwe  tint  whidi  waa  not  Iml  at 
fint,  nay  hare  beca  subaeqaently  1^1- 
iied;  and,  tlierefore,  the  question  of 
lact  was  properly  submitted  to  the  jury, 
and   most   favouraUy    for    the  deftn- 
danta,  whether  any  such  grant  had  been 
made  before  Magna  Charta,  as  the  plain- 
^  relied  iqnn ;  and  the  jury,  upon  the 
evidence,  have  found  in  uie  affirmative. 
If  then,  on  examination  of  the  statutes  re- 
lied on  by  the  plaintiff,  sueh  a  grant,  whe- 
ther valid  Of  not  at  common  law,  appears 
to  have  been  saved  by  tbeir  operation,  the 
ol^eetioa  of  the  defendants  &lls  to  the 
groand ;  and  we  think  that  to  be  the  true 
oonatniction  of  the  statntea.   The  learned 
eeonael  £ar  the  def^ndanta  waa  probably 
oonreet  in  tayiag  that  the  S8rd  chapter  of 
M^oa  Cliarta  may  be  laid  out  of  the 
case.    Hie  wears  there  spoken  of  appear, 
by  the  S  Itut.  and  The  Ckettar  Mia  ca$e, 
to  have  been  oftnk  wears  for  taking  the 
fish  ;  and  the  evil  intended  to  be  remedied 
by  the  atatttte,  was  the  unlawful  destruc- 
tion of  tbe  same.   That  statute,  therefore, 
beii^  pointed  at  another  ntschief,  might 
leave  way  qneation  of  nnisance  by  obstruc- 
tion of  the  passage  of  boats,  euctly  as  it 
ttood  at  common  law ;  but  the  same  re- 
mark doea  not  apply  to  dte  26  Edw.  S, 
iHiieh  b^ins  by  reciting,    that  the  com- 
mon paasage  of  boats  and  ahips  in  the 
great  rivers  of  England,  ta  oftoitimes  an- 
noyed by  the  enhancing" — that  is  a  mis- 
translation of  the  word  kver,  which  signifies 
a  levying  or  setting  up — "  of  wears,"  and 
then  provides  for  the  utter  destruction  of 
all  such  as  have  been  levied  and  set  up  in 
the  time  of  Edward  I. ;  and  afler,  it  fur- 
ther directs,  that  **  writs  shall  be  sent  to 
the  sheriffs  of  the  places  where  need  shall 


be,  to  survey  and  inquire,  and  do  thereof 
execution,  and  also  that  the  Justices  shall 
be  thereupon  assigned  that  shall  be  need- 
ful." It  is  clear,  we  think,  that  in  any 
criminal  proceeding  for  the  demolition  of 
Ais  wear,  which  might  have  been  instituted 
immediately  afler  the  passing  of  thiastatiite, 
it  would  have  been  a  sufficient  defence  to 
have  shewn  iu  erection  before  tbe  time  of 
Edward  1. ;  and  considering  tbe  concise 
language  of  the  statutes  of  that  early 
period,  we  think  the  statute  would  equally 
have  been  an  answer  in  any.  civil  proceed- 
ing at  tbe  suit  of  a  party.  Assuming  the 
wear  to  have  been  iU^ally  erected  before 
Magna  Charta,  it  is  not  unreasonable  to 
suppose  a  sort  of  compromise  was  come 
to.  Similar  nuisances  probably  were 
very  numerous,  but  they  were  many 
of  them  of  long  standing,  and  it  might 
have  been  impossible  to  procure,  or  it 
mi^ht  have  been  thought  unreasonable  to 
insist  upon,  an  act  to  direct  those  to  be 
abated,  which  had  acquired  the  sanction 
of  time ;  and  a  line  was  possibly  drawn, 
which  prevented  the  erection  in  future,  and 
abated  those  erected  within  a  given  period, 
impliedly  recogniiing  those  which  could 
be  traced  to  be  of  an  earlier  date.  Thm ' 
a^wara  to  us  to  be  the  proper  eflfect  to  be 
given  to  the  statute,  and  if  ao,  it  disposes 
of  any  difference  between  a  criminal  and 
civil  proceeding.  The  early  wears  were  not 
only  protected,  but  legalized.  If  this  would 
have  been  a  good  answer  immediately  after 
the  act  passed,  it  is  at  least  equally  good 
now  ;  and,  thereffure,  as  to  the  45  Edw.  S. 
c.  S,  and  the  1  Hen.  4.  c.  12,  it  is  unne- 
oeasary  to  say  more  than  this,  that  they  do 
not  at  all  weaken  tbe  defence  which  de&n- 
danta  would  have  under  the  former  statute. 
We  are  of  ovinion,  therefore,  that  there  is 
no  ground  for  arresting  the  judgment,  or 
for  entering  a  verdict  lot  .the  defendants; 
and  the  conclusion  we  have  come  to  on 
those  points  decides,  of  course,  that  the 
learned  Judge  was  quite  right  in  receiving 
evidence  of  the  antiquity  of  the  wear. 

A  single  point,  however,  still  remains  to 
be  mentioned,  upon  which  the  defendants 
claim  a  new  trial.  In  order  to  establish 
the  antiquity  of  tbe  wear,  the  plaintiff  ten- 
dered in  evidence  what  appeared  to  be  a 
copy  of  an  ancient  chartulary  of  Uaghroon 
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Abbey ;  the  single  objection  the  defendants 
rely  upon  against  its  reception,  appears  to 
be  this,  thnt  no  search  was  made  for  the 
original.  The  note  of  the  learned  Judge 
is  very  specific  as  to  the  objections  made 
at  the  trial,  and  his  memory  is  clear  as  to 
what  occurred,  but  he  has  no  minute  or 
recollection  of  this  point  having  been 
pressed ;  and  it  is  an  objection  so  much 
upon  the  surface,  that  if  brought  clearly 
to  his  notice,  it  is  scarcely  conceivable 
but  it  must  have  prevailed.  Indeed,  we 
tbiiUc  it  must  have  been  acquiesced  in  by 
the  counsel  on  tbe  other  side.  We  do  not 
doubt  that  it  was,  in  Act,  made;  but  as  a 
whole  class  of  evidence,  of  which  this  do- 
cument forma  a  single  item,  was  also  ob- 
jected to,  and  the  attention  of  the  Judge 
was  directed  to  other  objections,  it  is 
probable  this  was  not  so  made  as  to  attract 
his  notice.  In  all  cases,  especially  those 
circumstanced  like  this,  it  is  the  business 
of  counsel  to  take  care  that  the  Judge's 
attention  is  specifically  called  to  any  ob- 
jections that  be  intends  afterwards  to  rely 
upon.  Justice  requires  this,  not  so  much 
to  the  Judge,  as  to  the  opposite  party,  who 
may  be  wuling,  as  in  the  present  case  be 
probably  would  hare  been,  rather  to  waive 
tbe  benefit  of  the  evidence,  than  put  hie 
verdict  in  peril  upon  the  issue  of  such  an 
objection.  If,  by  inadvertence,  this  was  not 
done  at  the  trial,  we  think  we'  ought  not, 
either  on  general  principles,  or  with  a  view 
to  the  particular  circumstances  of  this  case, 
to  allow  the  objection  now  to  prevail. 
The  admitted  document  was  but  one  of 
many  which  proved  what  in  the  end  was 
unc|uesiionabieand  unquestioned,  the  great 
antiquity  of  the  wear.  Its  admission, 
tbereibre,  occasioned  no  injustice;  and  its 
njection  could  not,  and  ought  not  to  have 
aflSscted  the  verdict.  The  rule,  therefore, 
upon  all  the  points,  will  be  dischai^ed. 

Ai/ff  eUtcharged, 


lo.} 


HIDDLITON  r.  OALE  AHO 

OTHsas. 


1838 
May  10 

O'ainr  ^et — GmeicCim. 

The  Game  Aett  1  4*  S  WiU.  4.  c.  32,  aw- 
tkoriuet  any  pertom  to  nuiAe  a  eomp/amf 


mJer  uetUm  SO,  and  does  not  eon/Cne  lAol 
power  to  the  owner  or  oeenjner  iff  tie  land, 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (h.s.)  M.C.  p.  103.] 


1S3S.  ) 
Junes.  I 

WUneee,  Con^eteney  tff—Rendnairy  Le- 
gatee. 

A  rwdnarff  l^atee  tea  competent  wilmit 
*n  an  oHion  wf  an  MmArtaker  to  tha 
Jmeral  ezp»l«e«  of  the  teetatrixt  to  prooe 
thai  a  party  ^  wAo  mte  not  the  personal  repre- 
eeniatwe  of  the  deceaeedt  gave  the  order. 

Assumpsit  hy  an  undertaker  to  recover 
the  expenses  of  Ibe  fiinenl  of  the  d^n- 
dant's  mother. 

PJea-~Non  assumpsit. 

On  the  trial,  before  Coleridge,  J.,  at  the 
Middlesex  Sittings,  in  this  term,  it  ap- 
peared that  the  defenduit's  mother  bad 
made  a  win,  appomting  certain  persons  her 
executors,  and  bequeathii^  ber  residuary 
estate  to  die  defendant  and  his  sister. 
The  executors  renounced,  and  administrap 
tion  was  taken  out  by  a  creditor.  Upon 
tbe  death  of  the  testatrix,  the  defendant 
gave  orders  to  the  plaintiff  to  provide  the 
iuneral.  To  prove  the  order,  Uie  hoaband 
of  the  other  residuary  l^pitee  was  called, 
and  was  objected  to  as  incompetent,  but 
his  Lordship  admitted  the  cTMence,  and 
the  plaintifr  recovered  a  verdict  Ibr  461. 

On  a  former  day, — 

Alexander  moved  for  a  new  trial,  on  die 
ground,  that  this  witness  was  not  compe- 
tent. Being  tbe  husband  of  a  residuary 
legatee,  be  was  interested  in  relieving  tbe 
estate  from  tbe  payment  of  the  Amend 
expenses,  which  he  did,  if  he  cast  the  re- 
sponsibility upon  the  defendant. 

[Li-m.EDALB,  J. — ^Was  not  thia  point 
settled  in  Nowell  v.  Z)avsM(l)  f] 

It  is  not  quite  the  aame'question.  The 

f resent  point  is  now  before  tbe  Court  of 
Ixcbequer  in  Bttrghart  v.  Hall, 


(1)  5B.  Ac  Ad.  368}  s.  o.  f  Law  J.  Bep^  (nx) 

K.B.  irs. 
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[Pattbsoit,  J. — Wat  thiB  a  funeral  luit- 
ftbw  to  the  estate  of  the  deceased  7  Would 
not  the  defentlant  hare  a  right  of  action 
over,  agunst  the  estate  for  t&  expense  of 
this  funeral? — Brice  v.  iyil$tm{t).'] 

It  was  beyond  what  was  smtaUe  to  the 
deceased's  station. 

Cw.  ads.  vtA, 

Loan  Dbnuah,  C.  J.  now  delivered 
the  judgment  of  the  Court. — In  this 
case,  the  husband  of  a  residuary  legatee 
was  called  by  the  plaintifT,  an  under- 
taker, to  prove  that  the  defendant  had 
expresaly  employed  the  plaintifi*  to  conduct 
the  funeral  of  the  defendant's  mother,  at  a 
cost  of  about  46/.  The  question  is,  whe- 
ther the  witness  was  not  interested  to  re- 
lieve the  residuary  estate  of  the  deceased, 
by  charging  the  defendant.  We  think  he 
was  not ;  for  the  estate  must,  at  all  events, 
pay  ibe  reasonable  expenses  of  the  funeral, 
andean,  in  no  event,  be  liable  beyond  them. 

Riue  refuted. 


1838.     1  TBS  aUBKK  0.    TBB  IKHABl- 

June  4.  J        TANTS  of  hawoah. 

Highway—PresentmetU-'B  ^  6  WiU.  4. 
e.  50. 

A  pretentmentt  mtder  the  1$  Geo.  9,  e. 
78,  wm$  in  or(^eu  itken  the  6  ^6  fFill.  4. 
c.  50,  mkieh  repetUtd  that  etatute,  come  into 
eperatiim: — Held,  that  this  Cmrt  eofddiuit 
give  jmdgwieiit  i^nm  it, 

[Vm  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (n.s:)  M.C.  p.  98.] 


June 

Ctirporalion — Election  of  CSoundUorf  im- 
der  5  6  mik  4.  c.  76— Evidence— Voting 
Papere. 

The  retttming  officer  at  the  election  of 
eotmciltora,  ha»  only  the  minitterial  duty 
to  perform^      ateertaiiuiig  the  majority 

(t)  S  Nar.  &  Mao.  5IS  j  s.  e.  3  Uw  J.  R«p. 
(H.t.)  K.B.  93.  Se«  Lucy  «.  Walrood,  3  Bing. 
N.C.  841,  «.  C.6  UwJ.Rep.  (m.)  CP.  t90; 
Coraar  *.  Sbeir.  9  Mm.  &  Web.  sio,  c.  7  Uw 
J.  Rep.  (■A}Eieh.  105. 


of  votes ;  he  eatuwt  ddermne  the  qmlifi* 
cation  of  the  candidates.  Therefore,  on- 
trial  of  a  quo  warranto  infortRation,  in 
which  the  defendant  alleged  thtt  he  was  duly 
elected  a  cotamllor  of  a  borough,  dn  irAicA 
fAere  was  issue : — Held,  lAal  it  was  siMcieiU 
for  the  relator  to  prove  IkU  the  defendant 
had  the  minority  </t^tU  the  election,  with- 
out shewing  tMt  the  other  caneRdates  were 
duly  tjualined  to  be  councillors. 

Though  by  the  5^6  Will.  4.  c.  76.  s.  25. 
the  voting  papers  given  in  at  the  election  of 
coundllws,  ore  to  be  delivered  to  the  town 
clerk,  and  kept  in  his  office  for  six  months,  they 
are  not  such  public  doaments  as  to  be  au- 
thenticated by  the  mere  productitm  by  Arm 
from  his  (Mk. 

There^re,  where  the  mayor  having  re- 
ceived the  voting  papers  from  the  presiding 
effieer,  hmided  them  to  the  then  town  clerk, 
whoae  clerk  subsefuently  deUvered  th«m  to 
the  clerk  of  d  new  town  clerk  m(Am  the  «f« 
months,from  whose  tffiee  they  werepndueeds 
— Held,  that  it  was  necessary  to  trace  those 
steps,  m  orikr  to  authenticate  the  papers. 

Whether  the  burgess  roll  he  conclusive  as 
to  the  r^ht  of  the  burgesses  to  vote  for  coun- 
cillors in  an  informtUion  agamst  a  councillor 
— quaere. 

Quo  warranto  information  against  the 
defendant  for  exercising  the  office  of  coun- 
cillor of  the  borough  of  Poole. 

Pleas — ^That  the  defendant,  being  duly 
qualified,  was  elected  and  declared  by  the 
mayor,  in  substance,  to  have  been  so  elected 
a  councillor  for  the  south-east  ward  of  that 
borough,  on  the  S6th  of  December  1835. 

Replication — First,  that  the  defendant 
was  not  ascertained  to  have  had  the  mino- 
rity of  votes  at  that  election,  and  was  not 
duly  declared  to  have  had  such  majority. 
Second,  that  he  was  not  duly  elected  a 
councillor. 

On  the  trial,  before  Alderaon,  B.,  at  the 
Dorsetshire  Summer  Assizes,  1886,  the 
defendant  proved  that  he  was  returned  as 
one  of  the  councillors  for  the  south-east 
ward,  by  the  mayor,  at  the  election  in  De- 
cember 1885,  and  this  was  admitted  by 
the  learned  Judge  as  a  primi facie  case  of 
a  doe  election.  I1ie  reUtor's  counsel 
opened  this  ease,  that  at  the  eleetion, 
there  were  nine  candidates  on  behalf  of 
the  liberal  party,  and  two  on  behalf  of  the 
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opposite  party,  n^nely,  the  defendant  and 
a  person  named  Major.  It  was  expected 
from  previous  promises,  that  the  former 
list  would  be  carried,  but  the  mayor  de- 
dared  that  the  defendant  and  Major,  and 
seven  of  the  other  list,  were  elected,  the 
whole  number  of  councillors  for  that  ward, 
being  nine.  The  relator  proposed  to  shew 
that  the  majority  was  false,  in  consequence 
of  voting  papers  having  been  put  into  the 
box,  in  addition  to  diose  which  had  been 
given  in  by  the  voters.  That  eeven  papers 
were  fourul  in  duplicate,  one  in  triplicate, 
and  two  were  torn ;  and,  it  was  alleged, 
that  in  the  reckoning  of  the  votes,  the 
seven  duplicates  and  the  torn  papers  were 
counted  for  the  defendant  and  Major, 
whereas,  the  papers  actually  given  in  by 
the  voters,  were  for  the  other  candidates. 
To  prove  this  case,  Mr.  Arnold,  the  pre- 
sent town  clerk,  was  called,  who  produced 
A  bundle  of  votii^  papers,  which  he  stated 
were  given  to  him  by  the  clerk  of  the  pre- 
vious town  clerk,  who  bad  received  them 
from  the  mayor.  The  election  took  place 
OB  December  S6.  and  Mr.  Arnold 

was  appointed  town  derk  on  January  1, 
1S86.  He  had  kept  these  papers,  anti 
had  shewn  them  to  various  burgesses,  who 
applied  for  inspection  under  5  8c  6  Will.  4. 
0.  76.  8.  SS,  The  learned  Judge  at  first  re- 
fused to  receive  them,  considering  that  the 
papers  had  not  been  properly  traced,  as  nei- 
ther the  mayor,  nor  the  late  town  clerk,  nor 
bis  clerk,  had  been  Called;  but  that  sec- 
tion being  cited,  be  admitted  Aero  as  the 
recm-d  of  the  election.  These  papers  ap- 
peared to  him  to  be  in  the  nature  of  a  poll- 
iMwk,  and  therefore  he  held  them  to  be 
conclusive  where  they  were  unambiguous, 
but  iidmitted  evidence  to  shew,  in  the  cases 
of  the  duplicate  votfitt  papers,  which  had 
seally  been  given  to  me  presiding  officer. 
Upon  the  examination  of  the  unambiguous 
papers,  it  appeared  that  the  defendant  was 
m  the  minority,  and  it  was  proposed  on 
his  behalf,  to  impeach  the  right  of  some 
of  the  persons  who  had  voted,  to  be  on 
the  burgess  roll:  but  his  Lordship  held 
that  this  could  not  be  done  ;  that  under 
Che  provisions  of  the  Municipal  Corpora- 
tion Act,  the  roll  which  had  been  settled 
by  the  revisins  barrister  in  1835,  was  con- 
clusive as  to  the  right  to  vote;  and,  there - 
frvr,  the  title  of  the  voters  could  not  be 


questioned  in  this  proceeding.  The  de- 
fendant then  insisted,  that  the  relator  oug^t 
to  prove  that  all  the  nine  candidates  were 
duly  qualified  to  be  councillors,  contend- 
ing, that  if  they  were  not  quali&ed,  it  was 
not  material  whether  they  had  the  greater 
number  of  votes  or  not.  The  relator  was 
not  in  a  condition  to  do  more  than  prove 
the  qualification  of  the  two  candidates  who 
were  notdeclared  elected ;  and  bis  Lordship 
being  of  opinion  ihirt  it  was  neeeasary  to 
prove  the  qualification  of  all,  if  of  any,  bat 
that  it  was  not  necessary  to  prove  it  at  aU 
upcHi  the  issues  in  this  case,  directed  a  ver- 
dict for  the  Crown,  with  liberty  to  the  de- 
fendant to  move  to  enter  it  for  him,  if  this 
Court  should  think  the  relator  was  bound 
to  prove  such  qaalification.  In  llie  ensu- 
ing term, — 

Bompas,  Sery,  obtained  a  rule  mii  ac- 
cordii^ly,  or  for  a  new  trial  on  the  nmaaa 
objections  made  at  the  trial;  nguast  whid^ 
cwiae  was  ihiw  shewn  by— 

Erie,  Cromder,  and  Nemum. — First,  the 
voting  papers  were  properly  admitted  is 
evidence.  They  came  from  the  office  of 
the  prcamt  town  derk,  and  were  pradneed 
by  him  as  the  voting  papers  of  the  first 
election.  It  was  objected  that  these  iden- 
tical papers  were  not  traced  to  the  town 
clerk  from  the  presiding  officer  at  the 
election.  But  the  6  &  6  Will.  4.  c  76. 
8.  S5,  after  providing  for  the  examination 
of  the  votii^  papera  when  delivered,  enacts, 
that  the  mayor  shsU  cause  them  to  be  kept 
in  the  office  of  the  town  clerk  during  ais 
calendar  months  at  least  afUr  every  elec- 
tion, and  the  town  clerk  shall  parmit  an 
inspection  of  them  to  anv  bui^eas.  They 
are,  therefore,  public  documents,  and  it 
must  be  presumed,  that  those  which  tba 
town  clerk  now  produces,  and  whidi  be 
bad  during  the  six  months  nhar  the  elee- 
tion,  were  the  true  voting  papers.  It  is 
enough  to  produce  these  public  documents 
from  their  proper  custody,  without  tracing 
the  different  steps  by  which  they  got  there 
—Tke  King  v.  Cro$*Uy{l),  WaUace  v. 
Cook {9),  Jokntm  v.  Wwdi!3,\  and  Webb 
V.  Swiik  (4).    Pariah  roisters,  ships'  re- 

1)  2  Esp.  M6. 
«)  5  Eip.  117. 
(A)  6  Eap.  47. 

(4)  4  Bing.  N.C.973 ;  «. «.  7  Uw  J.  Rs^  («A J 
CP.  191. 
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gistrrs.  Custom-house  books,  Navy-offitie 
books,  are  all  received  in  evidence  as  pub- 
lie  documents,  and  this  partakes  of  the 
same  nature.  At  least,  this  was  prinui 
fiuie  evidence,  and  the  defendant  dul  not 
impeach  the  authenticity  of  these  voting 
papers.  Secondly,  the  burgess  roll  was 
properly^  received  as  conclusive  evidence 
of  the  qualification  of  the  burgesses.  That 
is  evidently  the  intention  of  the  legislature. 
Power  is  given  to  parties  to  object  to  the 
right  of  the  burgesses  to  vote ;  the  objec- 
tion may  be  heard  and  determined  at  tlie 
revision  of  the  list;  and  it  would  be  most 
inconvenient  to  allow  the  objections  to  be 
taken  in  such  a  proceeding  as  this,  against 
the  person  whoin  they  have  elected.  In- 
deed, under  the  old  sjrstem,  it  could  not 
have  been  done — Symmona  v.  the King{&), 
and  The  King  v.  Hughea  (6).  Thirdly,  it 
was  said,  that  no  evidence  was  admissible 
to  shew  which  was  the  real  voting  paper 
of  those  which  appeared  in  duplicate;  but 
it  must  be  allowed  that  the  ambiguity 
created  by  the  double  papers,  was  to  be 
solved  in  some  way,  otherwise  a  manifest 
fraud  could  not  be  defeated.  No  better 
mode  existed,  than  was  pursued  in  the 
present  case,  to  shew  the  real  vote  given 
by  the  parties.  Then,  lasdy,  the  same  ob- 
servation is  to  be  made  in  reference  to  the 
torn  papers. 

[Tbey  were  relieved  by  the  CoiraT  from 
argving  Ae  other  point,  as  to  the  qualiS- 
calion  of  the  other  candidates.] 

Bompaa,  Serj.,  Baratow,  Bond,  and  BiUt, 
in  support  of  the  rule. — First,  it  was  in- 
cumbent upon  the  relator  to  prove  that  all 
the  other  candidates  were  duly  qualified 
to  be  councillors,  because,  even  though 
the  defendant  should  have  been  in  the  mi- 
nority, still,  if  any  of  the  other  candidates 
were  ioeligiUe,  lie  will  be  entitled  to  re- 
tain bis  juace.  No  doubt,  if  it  were  the 
ease  of  an  independent  disqualification 
created  by  subsequent  statutes,  the  burthen 
of  proof  would  lie  on  the  defendant;  but 
here  ibe  qvatification  is  given  by  the  very 
statute  which  confers  the  right  of  election. 
By  section  30,  the  connciUors  are  to  be 
elected  from  ihe  persons  qualified  to  be 
councillors,  t,  e.  from  a  given  body ;  and 

(5)  Cowp.  489. 

(()}  4B.2tC.S68iB.c.9UwJ.Rep.K.B.t49. 
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th^  relator  should  have  shewn  that  these 
caihlidates  were  persons  belonging  to  that 
body.  If  they  fiere  ineligible,  Uie  votes 
given  to  them  were  thrown  away — The 
King  V.  Boscajven  (7),  Tayhr  v.  the  Mayor 
^Baih{8),  and  The  King  v.  Pmrry{9). 
There  cannot  be  notice  of  the  disqualifica- 
tion here,  because  there  is  no  nomination 
of  the  candidates. 

[Pattbsoh,  J.— It  appears  by  section  61, 
that  lunatics  are  exempt  from  payment  of 
the  fine,  for  non-acceptance  of  the  ofHee. 
It  does  not  deelare  that  the  election  shall 
be  void.] 

Then,  aa  to  the  objections  taken  to  the 
evidence.  First,  the  voting  papers  were 
not  duly  identified.  The  learned  Judj^ 
likened  them  to  the  poll-book,  but  that  is 
a  ver^  different  document.  It  is  always 
kept  in  the  strictest  custody,  and  is  capable 
of  easy  identification.  Here,  the  voting 
papers  were  delivered  to  the  mayor,  and 
from  him  they  came  through  several  hands 
to  the  present  town  clerK.  It  ought  to 
have  been  shewn,  that  the  papers  produced 
were  the  identical  voting  papers  delivered 
to  the  mayor,  and  fay  him  handed  over| 
especially  where,  acccwding  to  the  very 
case  of  the  relator,  there  is  some  irregula-' 
rity  in  the  return.  These  are  not  public 
documents.  If  they  had  been  bo,  it  would 
have  been  suflBcient  to  produce  coines  of 
them,  which  cannot  be  contended.  Se- 
condly, the  burgesB  roll  was  not  eoncltnive 
as  to  the  right  of  the  electors.  There  i» 
nothing  in  the  statute  to  take  away  the 
jurisdiction  of  this  Court  to  inquire  into 
the  qualification  of  the  burgeisrs.  By 
section  29,  every  bui^ess  on  the  burgese 
roll  shall  be  entitled  to  vote  in  the  election 
of  the  councillors,  and  section  8S  points 
out  how  every  burgess  entitled  to  vote^ 
shall  vote.  It  is  nowhere  said,  that  every 
person  on  the  burgess  roll  shall  veto. 
Therefore,  when  the  inquiry  is  as  to  a  doe 
election,  it  is  impossible  to  say  that  thiv 
Court  shall  not  scrutinize  the  electOTS. 
The  King  v.  Hughea  is  not  in  point:  diere, 
it  waa  merely  decided  that  the  qualifieatifm 
of  the  corporators  shall  not  be  examined 
in  an  information  against  the  elected.  But 
here  the  bui^esses  are  not  in  any  corpo- 

(7)  CitediiiTlNKmg*.Hswkiiis,10Esst,»7. 

(8>  Ibid. 

(9;  14  Esst,  M9. 
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rate  office ;  the  only  mode  by  which  they 
act,  is  in  voting ;  and  there  is  no  other 
mode  of  canvassing  the  validity  of  their 
own  qiialiBcation,  than  by  obje'cting  to  the 
result  of  the  election. 

[Pattbson,  J.  rt'ferred  to  the  Horsham 
c(»e(10),  to  shew  that  a  mere  claim  to  a 
right  of  voting,  would  support  an  ioforma- 
tion;  and  Erie  cited  The  King  v.  Harwood 
(11),  to  the  same  effect.] 

The  King  v.  Hehden  (12)  shews,  that  in 
an  information  against  a  corporate  officer, 
evidence  nay  be  given  to  shew  the  ouster 
of  another,  under  whom  he  claims  title. 
Then  the  evidence  was  not  admissible  to 
determine  for  which  party  the  voting  pa|>ers 
were  given.  If  they  were  ambiguous,  they 
were  wholly  bad,  and  there  is  nothing  to 
shew  that  the  defendant  had  not  the  ma- 
jority. 

Loan  Denwan,  C.J. — The  first  question 
is,  whether  the  defendant  is  entitled  to 
have  the  verdict  entered  for  him.  The 
ground  of  such  an  application  is,  that  he 
having  pleaded,  that  tunng  dulif  qualified 
he  was  elected,  the  replication  is,  that  he 
was  not  duly  elected,  which,  being  fully 
expanded,  mu9t  signify  that  he  was  not 
duly  elected,  because  others  were.  To 
which  replication  he  might  rejoin,  that 
that  they  were  not  duly  qualified;  upon 
which  issue,  the  prosecutor  would  be  caUed 
upon  to  prove  the  due  qualificatim  of  the 
candidates.  The  question  therefore  is, 
upon  whom  the  burthen  of  proof  lies. 
Now  the  statute  says,  that  the  councillors 
shall  be  elected  from  the  persona  qualified 
to  be  councillors.  That  would  appear  to 
involve  the  inquiry  as  to  the  qualification. 
Section  28  also  points  out  what  persons 
are  disqualified ;  and  the  penal  clause  (s.  5S) 
enacts  "  that  if  any  person  act  as  a  coun- 
cillor without  being  duly  qualified,  he  shall 
be  liable  to  a  penalty;"  but  as  it  does  not 
^pear.  tliat  any  objection,  for  the  want  of. 
qualification,  can  be  made  by  the  returning 
officer,  or  poll  clerk,  or  any  voter,  we  must 
assume  that  these  were  qualified  persons. 
The  mayor  had  nothing  to  do  with  the 
inquiry.    It  was  not  necessary,  therefore, 

(10)  3  Term  Rep.  599.  n. 
(11 }  S  EsBt,  177.    Sm  I  he  Qncui  9.  F^per,  3 
N«v.  &  P.  155 ;     c.  anU,  p.  9*. 
(IS)  S  Sirs.  1109. 
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for  the  prosecutor  to  prove  the  absence  of 

all  disqualification.  It  is  enough  if  he 
proves  that  the  defendant  had  not  the  ma- 
jority of  ihe  votes.  Therefore,  supposing 
that  to  have  been  made  out,  the  verdict 
must  have  stood.  But  then  anotlier  ques- 
tion arises,  whether  there  was  such  proof  as 
is  sufficient.  The  whole  foundation  of  the 
prosecutor's  case  is  the  voting  papers  pro- 
duced from  the  custody  of  the  town  clerk. 
It  is  said,  that  section  35,  requiring  them 
to  be  kept  in  the  office  of  the  town  clerk, 
makes  that  the  proper  custody,  and  that 
they  are  public  documents.  They  cannot 
be  so  treated ;  it  would  be  engrafting 
something  upon  the  statute  to  say  that 
these  papers  shall  be  per  u  the  poll  book, 
orevideneethatthey  were  usedassuch.  We 
are  not  to  presume  fraud ;  and  are  not  to 
suppose  that  the  returning  officer  has  done 
anything  wrong.  The  mere  custody  can- 
not prove  that  these  ptipers  were  used  as 
the  voting  papers  at  the  election.  On  this 
point,  therefore,  the  want  of  evidence  of 
the  voting  papers,  there  must  be  a  new 
trial ;  and  it  is  unnecessary  to  enter  on 
the  numerous  other  points. 

LiTTLKPALB,  J. — 'I  hcre  is  no  ground  for 
entering  a  verdict  for  the  defendant.  Oo 
the  other  point,  there  must  be  a  new  trial 
for  want  of  tracing  the  votiiw  papers ; 
though,  if  the^  had  been  ^ced,  I  do  not 
sa^  whether  it  would  have  been  enough 
without  calling  the  voters.  They  came 
into  the  custody  of  the  town  clerk  within 
the  six  months,  but  the  former  town  clerk 
ought  to  have  been  called  to  prove  that 
these  were  the  papers  delivered  by  him, 
though,  as  the  office  is  the  proper  place 
for  ihem  to  be  kept  in,  the  continuance 
therein,  would  be  sufficient  evidence  of  the 
subsequent  proper  custody.  Without  con- 
sidering how  far  they  would  be  conclusive, 
it  is  enough  to  say,  they  have  not  been 
properly  traced. 

Pattesom,  J. — llie  argument  on  the 
first  point  goes  too  far.  The  construction 
contended  for  by  the  defendant,  cannot  be 
the  true  one.  The  electors  must  take  it 
upon  themselves  to  elect  qualified  persons, 
for  there  is  no  opportunity  of  giving  notice 
of  disqualification.  It  is.  therefore,  the 
duty  of  the  returning  officer  to  return 
those  who  have  the  majority  of  votes.  In 
those  cases  where  notice  is  given,  the  re- 
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twmiiig  officer,  if  be  believe  the  alleged 
diaqnuification,  ou^t  to  return  tlie  other 
eaiwidate.  There  the  subject  is  obtruded 
uptm  him  bj  other  persons*  who  make  the 
lAgeedon  at  the  time  of  the  election.  If, 
H  no  one  can  do  it  in  this  election,  the 
retnmhig  officer  could  return  whom 
thndcs  fit,  aad  take  the  oligectioD  himself, 
BO  better  receipt  fbr  the  commiBsion  of 
ftaad  by  the  retunung  officer  can  be  ima- 
gined. He  may  aisurae  that  a  party  is 
disqualified,  aad  return  the  candidate  with 
the  smallest  number  of  votes,  putting  the 
candidate  who  had  the  majority,  to  a  quo 
warranto  information.  The  act  of  parlia- 
ment has  studiously  made  the  returning 
officer  merely  ministeria].  His  only  duties 
•re  to  examine  the  voting  papers,  to  sum 
tbem  up,  to  return  and  declare  as  duly 
elected,  the  persons  who  may  have  the  ma* 
yatity  of  votes.  It  appears  to  me,  that  even 
if  tua  bad  been  specially  replied,  on  the 
part  o€  the  Crown,  it  is  imposaible  to  sa^ 
that  Uie  prosecutor  most  have  proved  that 
tbey  were  duly  qualified.  All  that  would 
liave  been  requisite  for  him  to  have  done, 
would  have  been  to  shew  that  the  defen- 
dant was  in  the  minority.  But  as  to  the 
other  point,  I  cannot  find  in  the  act  any 
thing  like  a  record  of  the  election.  The 
voting  papers  are  to  be  given  to  the  town 
clerk.  I  can  easily  conceive  that  so  many 
persons  may  have  acee»  to  them  that  a 
great  deal  of  trickery  may  take  place; 
thoi^h  it  is  true,  Uiat  the  officer  who  takes 
the  sitaation  at  his  own  choice,  and  is  to 
be  remunerated  for  suffering  persons  to  in- 
qwet  the  voting  papers,  may  be  uswer- 
able  for  n^Iect  to  take  dne  care  in 
merenting  any  such  improper  practices. 
But  the  present  question  is,  whether  the 
documents  given  in  evidence  are  the 
Totii^  papers  given  in  by  the  electors. 
If  that  were  distinctly  shewn,  they  are  the 
proper  evidence  of  how  the  electors  voted. 
The  objection  is,  that  it  is  not  shewn  that 
they  are  the  identical  voting  papers.  It 
appears  that  the  box  containing  them  was 
given  by  the  derk  of  the  former  town 
clerk  to  the  clerk  of  the  new  one,  but 
Aoiiher  was  called.  If  the  former  town 
derk  had  been  called,  and  had  stated  that 
be  had  huided  over  what  be  had  received, 
Mid  they  had  been  traced  to  the  possessiim 
Naw  Sa»iBa,VII.— Q.B. 


of  the  present  town  clerk,  still  perhaps 
the  mayor  ought  to  have  been  called  to 
prove  that  they  were  the  papers  which  he 
had  received.  There  is  no  great  difficulty 
in  the  case.  In  the  criminal  court,  four 
or  five  persons  are  often  called  merely 
to  prove  the  different  links  in  Uie  chain  <» 
evidence— why  was  not  the  same  course 
adopted  here?  Whether  it  would  have 
been  necessary  to  call  the  voters  them- 
selves, it  is  not  requisite  here  to  detennlne. 
There  was  nothing  but  Mr.  Arnold  saying, 
"  I  produce  these  voting  papers."  How  do 
we  know  that  those  are  the  papers  received 
irom  the  mayor  7  only  because  they  have 
been  in  the  town  clerk's  o6Bce,  have  been 
inspected  by  many  of  the  burgesses,  and 
have  been  treated  by  the  town  clerk  as 
the  voting  papers. 

WiLUAHs,  J. — In  respect  to  the  evi- 
dence, no  doubt  the  custody  of  the  docuo 
ment  was  proper  at  the  time  of  the  trial ; 
but  the  question  is,  how  it  was  up  to  that 
time?  whether  there  was  evidoice  to  prove 
those  to  have  been  the  identical  papers 
on  which  the  parties  voted  ?  In  this  re- 
spect, there  was  the  chasm  already  al- 
luded to;  consequently,  the  identity  of  the 
original  voting  papers  is  left  in  doubt.  As 
to  the  supplementary  evidence,  namelj^ 
the  correspondence  in  the  names,  it  is  a 
very  dangerous  and  a  very  inferior  species 
of  proof.  On  the  first  |>oint,  it  seems  to 
me,  that  by  the  act  of  parliament  the  mayor 
is  intrusted  only  with  the  reporting  of  the 
actual  votes  at  the  election ;  and  there,  is 
noUiins  which  leaves  to  him  die  dangeroua 
Authority  of  originating  objections  to  the 
elected  in  his  own  mind.  Such  a  provi- 
sion would  be  necessary,  to  enable  the  de? 
fendant  to  have  a  verdict. 

Bide  fvt  a  mem  trial  abtobite. 


18S8,     \    /m  rtf  BLUNT  AND  AMOraBR  V. 

June  12.  /  HAKWOOD. 

Church  Bwl^g  AcU^Ckwrch  Ratei— 
Festrg — Notice  y  Purpote. 

A  wrfice  of  a  vcttrtf  meeting  was  given  to 
receive  the  report  of  the  church  committee, 
and  to  adopt  such  meaturee  ae  might  appear 
necetaary  ^  cerry  the  report  tato  exeaUkMj: 
21 
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— Held,  tuffieient,  under  the  58  Geo.  8.  c.  45. 
3.  58.  and  58  Geo.  3.  c.  69.  «.  1,  to  war- 
rant  the  vestry  in  resolving  to  borron  money 
upon  the  credit  of  the  cimreh-ratet,  to  carry 
the  report  into  execution. 

[For  the  report  of  the  above  casCt  see 
7  taw  J.  Rep.  (n.s.)  M.C.  p.  107.] 


May  10  /  m'dermot, 

Treapan  —  Party  Wall  —  Pleading  — 
Evidence. 

To  trespass  for  pulling  down  the  plain- 
tiff's  wall,  which  mas  set  out  by  alntttaltf 
the  defendant  pleaded,  secondly,  that  the 
wall  was  not  the  wall  of  the  plaintiff;  and 
fourthly,  that  it  was  a  party  wall;  both  of 
which  issues  the  jury  found  for  the  defen- 
dant : — Held,  that  the  plaintiff  wa$  not  en- 
titled  to  have  the  second  issue  entered  for 
hiMt  on  the  ground  that  the  jury  must  have 
found  that  there  were  two  walls,  one  belong' 
ing  to  the  plaintiff,  and  the  other  to  the  de- 
fendant, which  adjoined  each  other,  because 
in  his  abuttals  he  did  not  so  describe  his  wall, 

Semh\e—Tfiat  the  fourth  plea  was  no 
answer  to  the  action. 

Two  contiguous  premises  were  sold  by 
auction  to  different  parties,  and  the  convey- 
ances to  the  purchasers  described  them  as  in 
the  occupation  of  certain  tenants,  and  all 
that  was  known  and  reputed  to  be  in  the  oc- 
cupation of  those  tenants  was  conveyed.  In 
an  action,  where  the  issue  was  as  to  the  par- 
cels conveyed,  a  hand-Mil  circulated  at  the 
auction  before  and  at  the  time  of  the  talct 
and  seen  by  the  agenl  of  one  of  the  pur- 
chasers, in  which  the  extent  of  the  respective 
properties  was  described,  was  held  to  be 
propei  ly  received  in  evidence  against  him, 
not  to  controul  or  construe  his  deed  of  con- 
veyance, but  to  apply  it. 

Trespass  for  breaking  a  certain  wall  of 
the  plaintiif,  bountled  towards  the  north 
by  a  workshop  and  building  of  ihe  defen- 
dant, and  towards  the  south  by  a  certain 
building  of  the  plaintiff,  and  pulling  down 
part  of  the  plaintiff's  wall. 

Pleat — First,  not  guilty;— second,  that 
the  wall  was  not  the  wall  of  the  plaintiff ; — 


third,  tliat  it  was  the  close,  coil,  and  freehold 
of  the  defendant; — fourth,  that  it  was  a 

{larty-walt  erected  partly  on  the  plaintiff's 
and  and  partly  on  the  defendant's  land. 
This  plea  was  traversed  in  the  replication. 

On  the  trial,  before  Bosanquet,  J.,  at  the 
last  Somersetshire  Assizes,  it  appeared 
that  the  plaintiff  and  defendant  had  pur- 
chased in  last  year  two  adjoining  houses 
and  premises,  in  the  town  of  Crewkerne,  in 
that  county,  which  bad  previously  belong- 
ed to  the  same  person.  They  were  sold 
by  auction,  the  lot  bought  by  the  plaintiff 
being  described  as  in  the  occupation  of 
one  Howe;  that  by  the  defendant,  of  one 
Priddle.  The  wall  in  question  divided  the 
properties,  and  was  claimed  by  both  parties. 
A  great  deal  of  evidence  was  produced  to 
shew  who  had  had  the  exclusive  occupa- 
titm  previous  to  tlie  sale,  and  the  convey- 
ances to  each  party  were  put  in.  The 
property  was  described  therein  as  in  the 
occupation  of  the  tenants  already  mention- 
ed, and  die  defendant  gave  in  evidence  the 
hand-bill  which  constitated  the  particulars 
of  the  sale,  at  which  the  property  was  sold, 
which  was  proved  to  have  been  circulated 
about  the  town,  and  to  have  been  seen  by 
the  agent  of  the  plaintiff  at  the  time  of  the 
sale.  In  those  particulars,  a  description 
and  measurement  of  the  premises  occupied 
by  Howe  and  Rriddle  were  given.  The  re- 
ception of  this  hand-biU  was  objected  to, 
but  the  objection  was  overruled  by  the 
learned  Jndge.  The  jury  found  that  it 
was  a  party-wall,  and  the  verdict  was  en- 
tered for  the  plaintiffon  the  first  and  third 
-issues ;  for  the  defeod«nt,  on  the  second 
and  fourth. 

£rle,  on  a  ibrmer  day  in  this  term, 
nioved  for  a  rule  to  enter  a  verdict  for  the 
plaintiffon  the  second  issue,  and  judgment 
for  the  plaintiff  non  obstante  veredicto,  on 
the  foprth  issue,  or  for  a  new  trial.  First, 
the  jury  having  found  that  this  was  a  psrty- 
wall,  the  second  plea,  which  claims  the 
whole  of  it  for  the  defendant,  was  not 
proved,  and  the  verdict  thereon  ought  to 
have  been  takeii  for  the  plaintiff.  Then,  se- 
condly, the  fourth  plea  is  no  answer  to  the 
action.  The  plaintiff  complains  of  a  trespaaa 
to  the  whole  of  the  wall,  and  the  defen- 
dant's plea  can  only  amotmt  to  a  justifica- 
tion as  to  a  moiety,  whereai  he  has  phaded 
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i(  to  the  wbds  trespass,  and  not  to  a  moiety 
Ob1j»  as  he  ougbc  to  have  done.  This  plea 
was  fiwned,  no  doubt,  upon  the  authority 
of  CtMtt  V.  Porter  (1)  ;  but  according  to 
Matts  V.  Haivk'mt{i),  trespass  is  maintain- 
able by  .  the  owner  of  one-half  of  a  wall 
^inst  the  other,  for  pulling  down  so 
much  as  stands  upon  his  land.  Here,  also, 
it  may  be  inferred  from  the  abuttals  in  the 
deelttration,  that  the  plaintiff  actually  only 
complained  of  the  injury  to  his  moiety  of 
the  wall,  claiming  it  only  ad  medium  fium 
mri.  Thirdly*  there  ought  to  be  a  new 
trid,  becanse  the  evidence  of  the  hand-bill 
was  koproperiy  received.  The  property 
eonveyed  waa  set  forth  in  die  deeds  of 
comreyance,  and  the  band-bill  waa  tendered 
either  to  explain  or  to  vary  the  terms  of 
those  deeds,  which  was  not  allowable.  Be- 
sides, it  was  not  shewn  that  the  hand-bill 
produced  had  been  seen,  or  had  in  any 
other  way  come  to  the  knowledge  of  the 
jdaintiff.  Fourthly,  the  verdict  was  against 
the  weight  of  evidence. 

Cur.  ado.  vuU. 

Loan  Dbkhan,  CJ.  now  delivered  the 
judgment  of  the  Court. — After  suting  the 
pleadings,  his  Lordship  continued  thus  :— 
Thn  fimndation  of  the  motion  as  to  the 
second  iasue  is,  that  regard  being  had  to 
the  finding  on  the  fourth,  it  must  be  taken 
that  there  are  two  walls,  one  on  the  plain- 
tiff's land  and  his  property,  the  other  on 
the  defendant's  and  his  property ;  and  as  a 
trespass  has  been  proved  on  that  wall,  or 
that  portion  of  the  two  united  walls  which 
stands  on  the  plaintiff's  land  and  is  his 
pn^rty.  the  second  plea  is  negatived,  and 
the  issue  should  be  found  for  him ;  and  it 
is  said,  the  abuttals  in  the  declaration  pre- 
sent no  difficulty  in  the  way  of  thia  finding, 
ibr  ifaat  the  portion  of  wall  on  the  north  of 
the  phhitiirB  wall  is  only  the  batik  wall  of 
the  defendant's  workshop  and  building^ 
Rot  we  are  of  opinion,  that  this  reasoning 
cannot  prevail.  It  is  clear,  that  the  plain- 
tiflT  brought  his  action  for  an  alleged  tres- 

Cas  on  the  whole  of  that  which  the  jury 
ve  found  to  be  a  party-wall,  as  one  entire 
bidlding  erected  on  his  own  land,  and  the 

<t)  8  B.  &  C.  tsr ;  a.  0.  6  Law  J.  Rsp,  K.a 
906.  See  slso  WiUshirs  «.  Sidibrd,  1 M.  &  11.404: 
a.  e.  6  Uw  J.  Rap.  K.B.  151. 

(«)  S  Taant.  fO. 


struggle  in  the  cause  was,  as  to  the  pro- 
perty in  the  whole  wall ;  and  assuming 
that  from  the  jury's  finding,  we  must  take 
it  there  are  two  walls,  one  on  the  land  of 
each  party,  that  same  finding  shews  that 
these  two  walls  abut  on  each  other,  and 
that  the  plaintiff,  consequently,  has  failed 
to  prove  his  property  in  the  wall  described 
by  abuttals  in  the  declaration.  The  fact 
that  the  defendant's  workshop,  and  other 
buildings  of  the  defendant  mentioned  in 
the  declaration,  are  built  with  their  roof 
resting  on  the  top  of  the  united  waUs, 
does  not  make  that  wall  which  stands  on 
the  defendant's  land  a  portion  of  them ; 
they  are  noti  therefore,  the  abuttals,  but 
the  wall  itself  is  the  abuttal  to  the  plaintifTs 
wall.  If  the  verdict  is  rightly  entered  on 
the  second  issue,  it  is  unnecessary  to  grant 
any  rule  for  the  purpose  of  considering 
whether  the  fourth  be  a  good  plea.  No- 
thing would  depend  on  tibat  plea,  but  the 
costs,  of  the  issue,  which  must  be  incon- 
siderable, as  all  the  evidence  applicable  to. 
it  is  also  material  to  the  second.  Upon  the 
defendant's  allowing  the  plaintiff  the  costs 
of  this  issue,  there  will,  therefore,  be  no 
rule  on  this  point.  Motion  was  also  made 
for  a  new  trial,  on  the  ground,  that  the 
verdict  was  against  the  evidence,  and  that 
some  evidence  had  been  improperly  re- 
ceived. We  have  seen  the  learned  Judge's 
notes:  there  appears  to  have  been  much 
evidence  offered  on  both  sides,  and  he  is 
satisfied  with  the  verdict.  The  evidence 
said  to  have  been  improperly  received  was 
a  hand-bill,  advertising  the  properties  both 
of  the  plaintiff  and  defendant  for  sale ;  and 
it  was  urged,  that  this  was  received  in 
order  to  conatrue  the  deed  by  which  the 
plaintiff's  property  was  conveyed  to  hira< 
The  plaintiff  and  defendant  had  purchased 
of  the  same  owner ;  the  lot  which  each  pur- 
chaser bought  waa  described  in  his  deedt  by. 
a  reference  to  the  occupation  of  the  tenant, 
and  there  were  words  to  pass  all  that  was 
known  or  reputed  to  be  parcel  of  such  oc- 
cupation. There  was  evidence  to  shew 
that  the  hand-bill  in  question  was  circu- 
lated in  the  sale  room  before  and  at  the 
time  of  the  sale ;  and  that  it  was  seen  by 
the  person  who  attended  as  the  plaintiff's 
agent,  and  bid  and  bought  for  him.  Look- 
ing, then,  at  these  facts,  and  the  language 
of  the  deed,  we  think  this  hand-bill  pro- 
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perly  receired,  not  to  contnml  the  langua^ 
of  the  deed  or  to  contlme  it,  but  to  apply  it. 
It  was  evidence  to  shew  what  it  was,  that 
at  the  time  of  the  sale  waa  known  or  re- 
puted to  be  parcel  of  that  tenant's  occu- 
pation which  the  plaintiff  purchased^  and 
which  was  conveyed  to  him  by  the  deed. 
For  these  reasons,  we  think,  diere  should 
be  no  rule  on  any  of  the  grounds  taken  by 
Mr.  Erie. 

Rule  refused. 


18S8. 


/the  aUBEM  9.  TBI  OVAEDIAMS 
\     aw  TBI  MLOBLLT  OMIOH. 

ManAunu — Clerk  to  Board  of  Qumr- 
diane* 

The  Court  refuted  a  mmtdamits  to  a  hoard 
of  guardiaiu,  to  admit  one  J,  J,  to  he  thm 
elerkt  or  the  ground^  that  he  had  the 
ritjf  of  legal  votet  over  one  R.  J,  who  had  been 
admitted,  it  being  prapoted  to  inHitute  a 
terut'my  at  to  the  kgal  appomtmetki  ^ the 
guardiant  thenueloet. 

iFor  the  report  of  the  above  case,  see 
aw  J.  Rep.  (ii.a.)  M.C.  p.  &9.] 


WBITWBLL  V.  SCBBBB. 


18SS 
May  99 

Pleading  —  Amendment  under  A  ^  4 
WilL  4.  c.  42.  t.  iS—Skip  and  Shipjnng. 

By  a  charter-party^  a  ship  wa*  chartered 
to  go  to  Constantinople  for  a  cargo;  and  by 
a  memorandum  it  was  agretd,  that  the  vettel 
should  be  addretsed  to  Mettrs.  S.  4*  Co., 
Odestat  and  thai  if  it  did  not  arrive  at  Con' 
ttantinaple  before  a  certain  day,  the  defen- 
dant's  agents  should  hme  the  option  of  an- 
nulling  the  contract.  The  da:lara^on  upon 
this  charter-party  alleged,  that  the  charterer 
promted  that  there  should  be  some  agent  of 
Messrs.  S.  ^  Co.,or  himsHf,  at  Cemttantp- 
nople,  to  exercise  the  option,  and  thea  such 
epUoH  should  be  made  witUn  a  reatomMe 
ttme  after  motin  of  the  ship*s  arrival  to  tueh 
nent.  A  hreaeh  «f  this  prondse  was  sttUed. 
At  the  trial,  the  Judge  was  of  opinion,  that 
no  such  promise  was  proved  by  |A«  charter- 
party  ;  hut  he  aihwed  the  declaration  to  be 
amended  by  the  striking  out  of  that  promise^ 
and  the  substUutian  ^  a  promise,  that  the 
charterer  or  Messrs.  S.  ^  Co.,  would  withia 


a  reatmabte  time  e^erihearrieai^thetlup 
at  Gmstanttaoj^t  and  mIim  thereof  gieea, 
^fce  ord»St  or  emerdse  the  optioH  of  m« 
nulling  the  contract : — Held,  that  wubr  the 
3^4  Will.  4.  e.  4H,  he  had  power  to  allow 
the  amendmeiU,  aad  that  il  woe  properbf 
allowed. 

Assumpsit  on  a  charter-party.  The  de- 
claration alleged,  that  by  the  charter-pat^, 
the  plaintiff  who  was  the  ship-owner,  agreed 
with  the  defendant,  that  the  riiip,  which 
waa  called  the  Genoa,  should  after  deliver- 
iuff  her  dien  cargo  at  Alexandria,  proceed 
eiuier  in  ballast  or  with  goods  to  Cmistan* 
tinc^e  for  mrders,  whether  she  should  lond 
at  Odma,  or  iat  a  aaft  port  in  the  Crimea, 
or  so  near  diereto  aa  am  might  safely  get, 
and  there  load  tnm  the  fitetors  of  the  de- 
fendant a  ffall  caivo  of  tallow,  &c.,  at  the 
optitm  of  the  derendaot,  and  proceed  to 
Falmouth  or  Cork.  It  was  also  agreed, 
that  on  the  ship's  arrival  at  Odessa,  the 
defendant's  agents  should  have  the  option 
of  employing  ber  for  one  intermeaiate 
voyage  in  the  Mediterranean.  And  by  a 
memorandum  it  was  declared,  that  the  anip 
was  to  be  addressed  to  Messrs.  L.  Sti^ita 
&  Co.,  Odesait,  and  that  the  defendant  waa 
not  to  be  responsible  for  detention  by  froat, 
unleaa  his  agents  had  twenty  clear  days 
fi»  loading  aAer  the  arrival  of  the  vcaael, 
before  the  frost  set  in,  aad  that  should  the 
vessel  not  urive  at  ConatanthuH^  b^m 
the  ]5tb  of  November,  the  deftttdant^ 
agents  were  to  have  the  option  of  aanulliog 
the  contract.  It  then  averred,  that  the 
defendant  promised  Aat  there  should  ba 
tome  factor,  agent,  or  assign  of  the  said 
Messrs.  Sti^btz  ^  Co.,  or  ^ the  d^endamt, 
at  Constantinople,  to  give  orders  to  the  pJem- 
tiff",  whether  the  veasel  was  to  toad  at 
Odessa,  or  some  other  port  in  the  Crimea* 
or  in  the  event  of  the  said  vessel  not  arriv- 
ing at  Constmtinople  until  after  the  said 
15th  of  November,  to  exerciae  the  optiMi 
given  by  the  aaid  cbarter-par^  to  annvl 
theaaid  eantm^aadthateuMOptiom^^oiM 
be  exercised  withia  a  reasonable  time  ^fiar 
the  arrival  of  the  said  tessH  at  Ccastanii- 
nople  aforesaid,  and  noHce  thereof  to  the 
agentt,  factors,  or  astignt  <f  the  said  Metsre^ 
S.  4*  Co.,  or  the  defendant  at  C,  in  the  event 
of  the  vessel  not  arriving  at  C.  wUU  after 
the  said  ISth  <^  NoeeMer*   Thp  ptainUff 
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aUtgid,  thkt  Ae  ihip  taOed  from  Alexan- 
dria, but  waa  iwmnlMl  hj  die  dangm  of 
the  aea  firom  arriving  at  Comtantinople 
»til  after  the  15th -of  November,  but 
arrived  on  the  10th  of  December,  when 
the  plaintiff  was  ready  to  proceed  n  be 
ihotdd  have  been  ordered  by  S.  &  Co.,  or 
the  defendant;  and  on  hi*  arrival  he  made 
diligcitt  eearch  to  find  out  the  Meun. 
8.  ft  Co.  of  Odeesa,  or  their  agents,  or 
the  defendant's  a^nt  at  Constantinople, 
for  the  purpose  of  receiving  orders ;  bat 
be  eeuld  not  6nd  oot  or  discover  than,  or 
any  peraon  vdio  ao«1d  give  oiders  or  di- 
rectioDs'Ye^cting  the  ahij^  or  any  notice 
whether  they  womd  ezareiae  ibeir  option 
of  annnHing  the  emitnefc;  that  he  waited 
there  a  maoMble  thne,  nntfil  the  1st  of 
February  18SS,  iriien  be  received  a  noties 
from  Messrs.  S.  ft  Co.,  diat  in  conaeqimwe 
of  the  arrival  of  the  ship  after  the  l£th  of 
November,  they  cancelled  the  charter- 
party,  and  would  not  use  the  ship.  It  was 
then  averred,  that  saefa  notice  was  not  given 
within  a  reasonable  dme  after  the  arrival 
of  the  ship  at  Constantinople,  and  the 
period  at  which  he  could  have  given  notice 
of  such  arrival,  if  he  oeuld  have  fornid 
Messrs.  S.  &  Co.,  or  any  a«mt  of  them, 
or  oftfae  defendant,  at  that  ^aoe}  that  by 
reason  of  the  neglect  ukt  de&nlt  of  the 
defeodant  to  have  Messrs.  S.  ft  Co.  or 
.aoineagentatCaiiBtaiitinople,togtve  orders, 
and  of  the  refhsal  of  Messrs.  S.  ft  Co.,  and 
of  their  option  not  having  been  exercised 
within  a  reasonable  time,  the  plaintiff  was 
praveoted  from  receiving  a  cargo,  and  his 
Aip  was  detMoed  at  CcmstaBtiiK^  at  a 
great  expense,  &c. 

/Vm« — First,  noQ  assaropsit.  Second, 
that  the  notice  was  given  within  a  reason- 
able time  after  the  ship's  arrival.  Third, 
that  the  pbiMiff  did  not  remain  a  reasonable 
time  waiting  for  order*  after  her  arrivsl. 

The  cause  was  tried,  before  Lord  Den- 
nan,  CJ^  at  the  fiitciags  after  Hilary 
term,  1887,  when  the  cbarter-party  having 
been  pnt  in,  it  was  o1]jected  that  the  pro- 
mise alleged  by  the  plaintiff  was  not 

eoved,  as  there  was  no  agreement  that 
eisrs.  Stieglits  &  Co.,  or  Uie  deAndant, 
shonld  have  any  agent  at  Coastontioople, 
to  give  orders  respecting  the  destination  of 
the  ship.  His  Lorddup  was  of  that  opi- 
nion, bnt,  en  ta  apfriication  by  the  pbunti^ 


vc  him  leave  to  araend  adder  the  8  ft  4 
iH.  4.  e.  4X,  anhjeet  to  the  opinioD  of  the 
Court,  wheUier,  under  the  drcnnntaobes, 
the  amendment  should  be  made,  and  as  to 
what  terms  should  be  allowed,  and  as  to 
the  construction  of  the  charter-party,  the 
defendant  havit^  liberty  to  move  to  enter 
a  nonsait.  The  unendment  was  not  made 
at  the  trial,  but  was  subseqaently  made  as 
follows.  The  parts  in  italics  were  struck 
out,  and  tbw  promise  was  substituted. 
"That  the  said  defendant  or  the  said 
Messrs.  S.  &  Co.,  should  within  a  reason- 
able time  after  the  arrival  of  the  said  ves- 
sel at  Constantinople,  and  notice  thweof 
given,  give  or  eause  to  be  given,  orders  to 
Uie  said  plaintiff,  whether  the  aaid  vcasel 
waa  to  load  at  Odessa,  or  some  safe  port 
in  the  Ciiaoea,  or  in  the  event  of  the  aaid 
vessel  not  arriving  at  Coostaatimmle  aibre- 
said,  until  after  the  said  Ifith  of  November, 
should,  within  a  reasonable  time  after  such 
arrival  and  notice,  communicate  to  the  said 
plaintiff,  the  exercise  of  the  option  given 
by  the  said  charter-party,  to  annul  the  said 
contract."    In  Easter  term,  last  year— 

Kelly  obtsined  a  rule  mri  for  enteriiw  a 
nonsuit,  or  that  the  Court  should  malEa 
each  terms  as  they  might  think  fit.  He 
otjected,  that  unless  the  amendment  were 
made,  die  declaration  was  not  proved,  and 
that  the  amendment  onsht  not  to  be  made, 
becaoae  various  ammdments  had  already 
been  maile  by  the  (^ntiff,  who  had  insert- 
ed this  allegatitm,  which  it  was  now  propos- 
ed to  strike  out,  after  a  demurrer  bad  been 
filed.  He  also  urged,  that  if  the  amend- 
ment were  made,  the  breach  would  be  in- 
applicable, and  the  declaration  woidd  be 
then  demurrable. 

Paitbsoh,  J.  observed,  that  diis  would 
only  be  a  cause  of  special  demurrer,  and 
that  the  breach  m^ht  be  easily  amooded 
also,  by  striking  out  die  aU^tim  respect- 
ing the  agents. 

£e2^  claimed  that  the  defendant  ought ' 
to  have  the  eosts  subsequent  to  the  amend- 
ment before  the  Judge. 

On  a  former  day  in  this  termf  cause  waa 
shewn  by — 

Sir  W.  W.  FoUett  and  Peiertdorf,  who 
contended  that  the  amendment  was  pro- 
perly made.  There  was  a  difficulty  upon 
the  construction  of  the  contract,  but  the 
real  question  was,  whether  the  ship  had 
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been  detained  at  Conatantinople,  through 
the  default  of  the  defendant,  and  upon  that 
which  was  the  real  merits  of  the  case,  the 
plaintiff  has  recovered.  The  mode  in 
which  the  promise  was  stated,  was  imma- 
terial to  those  merits.  The  defendant  did 
not  defend  upon  the  ground  of  variance, 
otherwise,  in  confonnity  with  the  practice 
bef9re  the  new  statute,  he  might  nave  re- 
ceived his  costs,  provided  he  was  willing 
to  pay  the  money.  Tlie  defendant  )ias  not 
been  prejudiced  by  this  amendment.  They 
cited  Hemming  v.  Parry  ( 1 ),  Parry  v.  F«ir- 
hurst{i),  Hanbwry  v.  EUa  (3).  and  Guett 
V.  Etwet  (4),  upon  the  sUtute  3  &  4  Will.  4. 
c,  42 ;  and  Park*  v.  Edge  (d),  Lamey  v. 
£mAop(6).  and  MmOiet  v.  PoKeU{7),  which 
were  on  the  statute  9  Geo.  4.  c.  14. 

Cooper,  in  support  of  the  rule,  urged, 
that  Buer  what  had  taken  place  before  the 
trial,  and  after  the  plaintiff  bad  inserted 
the  allegation  wliiehhenow  aought  to  alter, 
this  amendment  ought  not  to  be  allowed. 
The  defendant  went  to  trial  to  meet  a  spe- 
cific contract,  which  he  was  alle^^  to 
have  broken.  He  pleaded,  that  he  had 
never  made  it,  and  the  plaintiff  failed  iu 
proving  It;  the  defendant  ought  not  then 
to  be  called  upon  to  answer  a  different 
contract.  This  is  not  a  case  within  the 
3  &  4  Will.  4.  c.  42,  because  it  is  not  the 
misdescription  of  the  contract,  but  the 
statement  of  one  which  never  existed.  It 
cannot  be  said,  that  the  variance  is  imma- 
terial. He  cited  Doe  d.  Poole  v.  ErrimgUm 

(8)  ,  and  Franhm  v.  the  Earl  of  Falmouth 

(9)  .  If  the  amendment  be  made,  the  de- 
claration will  be  open  to  objection. 

Cur.  adv.  vuU, 

Lord  Dbiiiuk,  C  J.  now  delivered  .the 
judgment  of  the  Court.— This  is  a  qoestim 

(i)  6Cu.&Fh.5B0. 

(3)  t  Cr.  M.  R.  X90;  s.  o.  4Uw  J.  Rep. 
(II.S.)  Ezch.  158. 

(5)  1  Ad.  &  El.  61)  s.e.3lAW  J.  Rap.  (h4.] 

K.B.  wr. 

(4)  5Ad.&ELll8;s.e.5UwJ.R«p.CRA) 

K.B,  164. 

(5)  lCr.acH.4t9;  B.c.tUw  J.  Rep.  (ha) 
Exdi.  94. 

(6)  4  B.  &  Ad.  479. 

(7)  6  Car.  &  Pty.  MS. 

(8)  I  Moo.&Rob.343;  s.  o.  1  Ad.  &  £1.  750; 
3  Law  J.  Rep.  (n^.)  SI5. 

(9>  3  Ad.  &  £1. 45S i  s.  c.  4  Law  J.  R«>.  (ir.s.> 
K.B.f«. 


under  &  &  4  Will.  4,  c.  42.  s.  28,  as  to  the 
power  of  the  Judge  to  amend,  and  the  ex^ 
ercise  of  that  power.  We  are  of  opinion, 
that  the  power  existed,  and  was  properly 
exercised.  The  declaration  set  out  tlw 
charter>party  on  which  '  the  action  is 
brought,  widi  certain  memwanda  indorsed. 
It  then  alleged  mutual  promises,  and  per- 
haps unnecessarily  added  a  promise  on  the 
part  of  the  defendant,  to  have  an  a^ent  at 
Constantinople,  in  order  to  exerase  the 
options  given  by  the  charter-party  and 
memoranda.  .  The  defendant  pleaded, 
amongst  other  things,  mm  atsumptit.  The 
proof  of  the  contract,  consisted  of  the 
charter-party  and  memoranda,  only.  If 
tlie  added  promise  as  to  having  an  agents 
wag  intended  by  the  declaration  to  apply 
to  some  contract  not  contained  in,  but  be- 
yond and  in  addition  to  the  charter-party* 
here  was  plainly  a  variance  which  could 
only  have  been  cured  by  strikii^  out  tbe 
added  promise  sltogether,  which,  however, 
eould  hardly  have  been  dine,  Inaamuch  as 
the  added  promise  would  then  have  beea 
materul  to  the  merits  of  the  case. 

But  if,  as  was  evidently  the  ease,  the 
added  promise  was  intended  merely  as  a 
formal  statement  of  the  legal  effect  of  that 
which  is  contained  in  the  charter-party 
and  memoranda,  -and  that  atatement  is 
wroi^,  there  is  still  equally  a  variance  in 
^e  statement  of  the  contract,  which  might 
be  cured  either  by  striking  out  the  added 
promise  altogether,  or  by  suting  the  Ic^al 
effect  properly.  The  latter  course  was 
adopted,  and  we  think  rightly.  The  merits 
of  the  case  were  not  affected  by  the  alt^ 
ation,  and  the  statement  a!  the  legal  eflfeeti 
altbongh  it  may  not  be  necessary  after 
setting  out  the  whole  written  contract,  and 
alleging  mutual  promises,  is,  neverthelesa, 
correct.  If  not,  the  defendant  has  the  op- 
portunity of  trying  that  point  upon  a  writ 
of  error,  after  having  attempted  a  defence 
-Upon  die  merits  on  the  other  pleas. 

'Ruie  dischatgeiL 


1888 
June 


THE  QUBBN  V.  THB  KECOROXa 
or  THE  TOWH  AND  COaNTT 
OF  KINOSTOH-DPOM-HDU. 


Mwueipal  Cor^oratim  Jet — ^Aecmtbr — 
^untikfivm    Wmghu  and  MtMimt* 


Digitized  by 


Google 


TRINITY  TERM,  1838. 


U7 


Umder  tAe  5  ^  6  Will  4.  e.  76.  «.  105, 
Ih*  recorder  of  a  borough,  wtuek  it  a  oowity 
of  a  city.  Mat  jwru<iictio»  to  appomt  m^aee- 
tort  ef  MW^im  tani  mciuNrw  far  lAol 
tndt  ami  to  owfit  their  aecoumts. 

■  [For  the  report  of  the  above  case,  we 
7  Law  J.  Rep.  (>.i.)  M.C.  p.  100.] 


18S8.  \  nABtOlf,  AISIOMBB  or  JAMia 
May  31./     OKAHAH,  9.  AROBIW  ORAH AX. 

Bankruptcy* 

A  trader  t^teomkd  from  hu  place  of  6»- 
rinoiit.ieamHg  ox  auiatant  there,  who,  bonft 
fide,  but  mlhout  any  express  order,  sold 
certain  goods  of  the  fwmer,  and  received  the 
money.  More  than  two  months  afterwards, 
a  commiswm  of  bankruptcy  issued  against 
the  trader,  itpon  the  act  of  bankruptcy  com- 
mitted by  his  absconding: — Held,  first,  that 
tmeh  sale  by  the  assistant  was  a  conversion : 
secondly,  that  the  property  in  the  goods  by 
relatiom  passed  to  the  assignees,  it  not  hav- 
img  beem  shewn,  on  the  trial,  that  the  pur- 
clutser  had  no  notice  of  a  prior  act  of  biink- 
rwptcy,  so  a*  to  bring  the  transaction  wil^ 
the  6  Geo,  4.  c.  16.  s.  81,  or  the  payment 
mCAtii  oeetion  8S. 

Trover  for  hops,  possesaed  by  the  plain- 
tiflf  as  assignee.  Conversion  by  the  de- 
fendant afler  bankruptcy. 

Pleas — First,  not  guihy ;  second,  that 
James  Graham  was  not  a  bankrupt;  third, 
that  the  plaintifT  was  not  lawfully  pos- 
sessed of  tbe  said  goods  modo  et  formd. 

On  the  trial,  before  Tindal,  C.J.  at  the 
Summer '  Assizes  for  Westmorland,  in 
it  appeared  in  evidence,  that  James 
Graham  had  been  a  seed-dealer  at  Natland, 
in  Kendal,  and  the  defendant  was  his  bro- 
ther and  assistant  in  business.  In  July 
18S4,  the  bankrupt  left  his  house  with  the 
intent  of  avoiding  his  creditors,  but  con- 
cealed that  object  from  the  defendant,  who 
was  left  to  carry  on  the  business.  A  short 
time  after  his  departure  the  defendant  sold 
a  quantity  of  hops  belonging  to  his  brother 
to  a  person  named  Penn,  and  received  the 
money  for  them,  which  he  applied  in  pay- 
ment of  some  of  his  brotlier's  creditors. 
Upwards  of  two  months  after  this  sale,  « 


fiat  in  bankruptcy  was  issued  against  James 
Graham,  and  the  act  of  bankruptcy  rriied 
mi  was  die  above  absenthig  himself.  On 
these  ftcta  the  jury  found  diat  James 
Ghaham  did  commit  an  act  of  bankruptcy 
before  the  sale  of  the  goods,  but  that  the 
defendant  acted  under  his  general  autho- 
rity, and  had  not,  at  the  time  of  the  sale, 
notice  of  the  ^  act  of  bankruptcy.  The 
learned  Judge  directed  the  verdict  to  be 
entered  for  die  plaintiff,  but  gave  the  de- 
fendants leave  to  move  to  enter  a  nonsuit. 
In  the  ensuing  Michaelmas  term — 

Blackbwne  obtained  a  rule  mn,  ^^nst 
which  cause  was  shewn  by— 

Cresswell  and  ff^t^AtmOR.— There  is  no 
doubt  that  the  phuntiff  is  entitled  to  retain 
his  verdict  on  the  first  and  second  issues. 
It  is  clear  there  was  a  conversion,  and  that 
James  Graham  did  commit  an  act  of  bank- 
ruptcy. Then,  can  it  be  disputed  that  these 
goods  were  the  property  of  the  assignee? 
His  title  accrued  at  the  time  when  the  act 
of  bankruptcy  was  committed;  for  though 
he  was  not  appointed  until  afterwards,  yet 
his  title  relates  to  the  act  of  bankruptcy. 
If  he  had  not  the  property  in  the  goods, 
who  had  it  until  the  sale  ?  It  is  said,  that 
as  they  were  sold  bond  fide  by  the  defen- 
dant, he  is  protected  by  the  6  Geo.  4.  c.  16. 
a.  81.  But  first,  that  section  does  not 
apply  to  a  person  in  the  situation  of  the 
defendant.  It  only  provides  for  and  pro- 
tectB  persons  dealing  with  the  bankrupt — 
Cash  V.  Yomg{\),  and  does  not  extend  to 
a  third  party,  who  intermeddles  widi  tbs 
bankrupt's  goods. 

[Patteson,  J.  referred  -to  Coles  t. 

Wright  {zy\. 

That  was  different  from  the  present. 
Here  the  defendant  took  upon  himself  to 
act  for  the  bankrupt  without  authority, 
express  or  implied. 

Then,  secondly,  if  tbe  defendant  were 
protected  by  that  statute,  the  defence  is 
not  admissible  under  the  plea  denying  tbe 
property  of  the  assignee.  He  ought  to 
nave  pleaded  specially,  that  the  goods  were 
sold  before  the  fiat  issued,  that  he  had  no 
notice  of  the  act  of  bankruptcy,  and  that 
he  was  therefore  justified  in  selling  them. 
He  cannot,  under  a  plea  denying  the  pro- 

(1)  tB.&C.4fSi  a.cSLkwJ.Rep.  K.B.7t. 
-  (t>  4  Tsaat.  198. 
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perty  of  the  assignee,  ibew  tliat  that  pro* 
perty  has  been  divested  after  it  bad  vested. 

Alexander^  contrft,  in  summrt  of  the  rule, 
contended,  tliat  the  defendant  having  au- 
thority to  act  for  hii  brother,  and  having 
sold  ue  hops  bomd  jSdr,  and  property  ap- 
plied the  proceeds,  was  protected  1^  the 
6  Geo.  4,  0. 16.  s.  61,  and  the  goods  were 
duly  vested  in  the  parchaser ;  that  being 
the  case,  the  title  of  the  assignee,  which 
was  only  inchoate  at  the  time  of  the  act  of 
baakniptey,  was  afterwards  defeated,  and 
there  was  nothing  to  which  his  title  could 
relate  when  he  was  appointed.  Thus  he 
had  no  property  in  these  goods,  and  the 
defience  was  properly  stated  on  the  record. 

[CouuBos,  J.  referred  to  Tope  v. 

Cw.  ads.  tidt. 

Loan  Dbhhai),  C.J.  now  delivered  the 
judgment  of  the  Court.— The  jury  found 
that  the  defendant  acted  under  a  general 
authority,  and  that  he  did  not  know  of  the 
act  of  bankruptcy,  but  no  question  appears 
to  have  been  submitted  to  them  as  to  the 
knowledge  of  die  purchaser.  Upon  this 
state  of  facts  two  questions  arise :  first, 
whether  the  defendant  did  convert  the 
goods  at  all;  and  secondly,  if  he  did,  whe- 
ther the  plaintiff  as  assignee  was  possessed 
of  them,  or,  in  other  words,  whether  any 
property  in  them  passed  to  hha  by  tbt 
assignment.  As  to  the  fint  quettioo,  it 
mig^  be  very  doabtfbl  whether  a  servant, 
delivering  goods  by  his  master's  order, 
could  be  said  to  have  converted  thoae 
goods  as  against  the  assignees  of  bis  roas- 
ter. Cole*  V.  Wright  rather  seems  to  shew 
that  he  eoidd  not;  but  in  the  present  case 
the  deifendant  had  received  no  express 
orders  as  to  the  goods  in  question,  but 
took  upon  himself  under  a  general  autho- 
rity to  sell  and  deliver  them  at  a  time 
when,  as  it  afterwards  turned  out,  his 
master  had  absconded  and  abandoned  all 
contronl  over  his  pn^rty.  This  was  a 
suflBdent  dealiiw  with  than  to  constitute 
a  coaverMKHi,  nmess  by  my  other  facta  (he 
defendant  could  shew  that  he  was  justified 
in  what  he  did,  wd  then  such  justification 
should  have  been  pnt  on  the  record  by  way 
of  special  plea,   lite  next  qneation  there- 

(3)  r  B.  &  C.  101  i  s.  e.  f  Urn  J.  Rsp.  K.B.5«f . 


fere  arises,  vis.  whether  the  property  in 
these  goods  passed-to  the  ptaintifT  aa  ass^ 
nee,  under  the  assignment  of  the  commit^ 
sioners.  Now,  assuming  that  it  would  pass 
by  relation  to  the  act  of  bankruptcy,  that 
is,  from  the  24th  of  July,  still  it  is  contend- 
ed, that  the  side  is  protected  and  rendered 
valid  by  the  6  Geo.  4.  c.  16.  s.  81,  and 
that  the  jplaintiff  hsd,  in  consequence  of 
that  section,  no  property  and  no  posses- 
sion, actual  or  constructive.  That  section 
renders  valid  "all  conveyances  by,  and  all 
contracts,  and  other  deuiiMs  and  transac- 
tions, by  and  with  any  bankrupt,  hmd/de 
made  and  entered  into  more  than  two  ca- 
lendar months  before  the  date  and  iasomg 
of  the  oommiasioa  against  him,  nptwith- 
standing  any  priw  act  of  bankraplcy ;  pro- 
vided the  person  so  dealing  with  sach 
bankrupt  had  not,  at  ^  tnoe  of  aodi 
conveyance,  contract,  dealing,  or  feransae- 
ti<m,  notice  of  any  prior  a«t  of  banknptcy." 
In  this  ease,  the  transaction  was  more  dbaa 
two  months  before  the  commission,  and 
the  defendant  had  no  notice  of  a  ^ior  act 
of  bankruptcy.  But  the  defendant  was  not 
the  person  dealing  with  the  bai^mpt,  ha 
was  the  agent  or  servant  of  the  baakmptt 
and  the  person  dealing  with  die  bankrapt 
was  the  purchaser,  ub  order,  therefore, 
to  render  the  transaction  valid,  the  jury 
should  have  been  satisfied  that  the  pnr- 
diaser  4uid  no  notice  of  a  priw  net  of 
bankruptcy,  aa  to  which  no  queatioa  via 
put,  nor,  as  it  should  seem,  any  evidanea 
oflered.  The  onus  of  dewing  the  validity 
of  the  sale,  in  order  to  raise  the  quealioo 
of  property  or  no  property  in  the  plaintifl; 
assuming  that  it  eoald  be  so  raised,  lay 
with  the  defendant,  and  aa  he  foiled  in 
shewing  the  validity,  the  general  rnle  ^i- 
plies,  and  the  property  was  in  the  |daintiff 
by  relation.  A  further  question  arises  an 
the  88nd  section,  which  provides,  that  **  all 

Syments,  re^y  and  hmd  fdt  made  to  a 
nknipt  before  the  date  and  issuing  of  a 
commission,  shall  be  deemed  vidid,  not- 
withstandmg  a  prior  act  of  bankrvpiey, 
provided  dK  person  so  duUng  with  the 
bankrupt  had  not,  at  the  time  i^sueh  pay- 
ment to  him,  notice  of  any  prior  act  of 
bankruptcy."  CuA  v.  Yam^  and  HiU  r. 
Aara«a(4),  are  audiorittes  to  shew  that  a 

(4)  VB.IcC.4fi;s.&rLnrJ.Bap.iLB.IM. 
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pajnent  od  «  mdy  money  pardiaie  it 
mthtn  tii»  wcttoq ;  but  still,  as  before, 
the  point  for  the  jury  is,  whether  the  per- 
son paying  had  notice  of  an  act  of  bank- 
raptcy, — and  that  point  was  not  submitted 
to  the  jury.  The  former  observations, 
therefore,  apply ;  and  the  rule  for  entering 
a  n<»uiiit  most  be— 

Discharged, 


,         .     >  WILDBB  V.  SPESa  AND  OTHBBS. 

June  6.  y 

Distress — Pound — Pleading— I ssvt. 

A  parly  who  tUstnuMS  eattlet  and  m* 
jaowMU  tkm,  M  bomd  to  see  that  the  pound 
UmaJUslale  toreaiwthecaUU£ttraUud 
at  the  time  of  such  tmpamiding. 

The  pUuni^  alleged^  that  the  defendants 
impomded  Am  cattle  in  a  pound,  which  teas 
then  too  smali,  and  was  then  wett  nrnddy, 
and  dirty;  and  the  defendants  rejomed,  ti^U 
the  poand  was  not  too  small,  md  was  not 
wet,  muddy,  and  dirty ;  and  issue  was  joined : 
•^Held,  that  the  question  <U  the  trial  was, 
not  as  to  the  general  state  of  the  pound,  but 
as  take  state  and  condition  at  the  time  of  the 
impomuRng* 

Trespass  for  disirainit^  the  plaintifTs 
sheep,  and  impounding  them  in  a  small, 
wet,  muddy,  and  dirty  pound,  whereby 
tbey  were  iiyured.  The  third  and  fouru 
pleas  ideaded  by  Speer,  justified  the  dis- 
tress, as  lord  of  the  msnor,  alleging  in  the 
former,  that  the  sheep  were  damage  feasant 
on  the  waste,  and  in  the  latter,  that  the 
plaintiff  was  a  commoner,  and  had  sur- 
charged the  common.  Some  others  of  the 
defendants  justified  as  Speer's  servants, 
and  the  rest  as  commoners.  The  plaintiff 
replied,  that  the  defendants  chased  the 
sheep  with  more  violence  than  necessary, 
aod  impounded  them  in  a  pound  which 
was  then  too  small  to  hold  them  in  a  6t 
manner,  and  which  was  then  very  wet, 
maddy,  and  dirty,  and  wholly  improper 
ibr  impounding  them.  The  defendants  re- 
joined, that  they  did  not  chase  the  sheep 
with  more  violence  than  necessary ;  that 
the  pound  was  not  too  small  to  hold  them, 
and  was  not  very  wet,  muddy,  aod  dirty, 
and  wholly  improper  for  impounding  them ; 
and  there  was  issue  thereon. 
New  SsalB^  VIL-aB. 


On  the  trial,  before  Lord  Abii^er,C*B*, 
at  the  Surrey  Summer  Assises  1836,  it 
appeared,  that  the  plaintiff  had  surcharged 
the  common,  and  that  her  sheep  were  dis- 
trained and  driven  to  the  pound.  About 
150  were  taken,  some  of  the  ewes  being 
at  the  time  about  lambing.  The  pound  was 
twenty -five  feet  square,  and  the  weather, 
for  some  time  past,  had  been  very  in- 
clement. It  was  in  the  month  of  January 
1 836 ;  there  had  been  a  heavy  fall  of  snow, 
and  at  the  time  the  poimd  was  wet  and 
muddy.  His  Lordship  was  of  opinion,  that 
the  question  raised  on  the  pleadings  was 
as  to  the  general  state  of  the  pouml,  and 
not  as  to  its  state  on  the  particular  occa- 
aion.  Under  this  direction,  the  jury  found 
a  verdict  for  tbe  defendants.  In  the  en- 
suing term — 

Piatt  obtained  a  rulenMt  for  a  new  trial, 
against  which — 

Andrews,  Sety,  and  Montagu  Chambers 
now  shewed  cause  for  the  commoners,  and 
contendedi  that,  in  substance,  the  ruling 
was  right,  because  the  commoners  who  dis- 
train are  not  answerable  for  the  state  of 
the  pound  on  any  particular  occasion.  It  is 
enough  for  them,  if  the  pound  in  general  is 
fit  to  hold  the  distress.  There  is  no  autho- 
rity on  this  point ;  but  in  Vaspor  v.  Ed' 
wards  il)  it  is  said  in  argument,  that  "  the 
distress  must  be  put  in  a  convenient  pound ; 
and  if  it  be  not  such,  and  a  distress  is  put 
into  it  uid  abused,  though  it  be  what  it 
called  a  common  poiind,  tbe  distrainer 
shall  answer  for  it.  And  therefore,  if  a 
live  beast  be  put  into  a  place  in  which 
there  are  sharp  spikes,  by  which  the  beast 
is  stuck,  though  it  be  a  public  pound,  the 
distrainer  shall  answer  for  it,  for  It  is  his 
pound,  and  it  is  he  shall  have  aparco  fracto 
for  tbe  breach  of  it,  and  not  the  lord — vide 
Doct.  and  Stud*  c.  27."  This  proposition 
is  not,  however,  supported  by  the  refer- 
ence. The  distrainer  cannot  be  made  an- 
swerable for  tbe  defects  produced  by  the 
weather ;  he  is  not  in  fsult,  but  the  party 
whose  cattle  is  distrained — Doct,  and  Stad» 
c*  5, 

SheCf  for  the  servants  of  Mr.  Speer, 
urged,  that  as  the  rejoinder  omitted  the 
word  then,  the  issue  really  was  upon  the 
general  state  of  the  poun^  and  the  ruling 
was  right. 

(1)  lSMod.d59j  s.e.lLDidIUyn.7l9t 
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PUatf  in  lupport  of  the  rule,  was  stopped. 

Lord  Dbnmah,  C.J. — The  real  issue 
was,  whether  the  pound  was  in  a  fit  state 
at  the  time  when  the  sheep  were  impound- 
ed. The  party  who  distrains  cattle,  and 
impounds,  must  take  care  that  the  pound 
is  in  a  fit  state  to  receive  them.  If  he  dndi 
that  the  common  pound  is  not  in  a  fit  state, 
he  ought  not  to  put  them  there.  A  party 
is  to  impound  for  safb  custody. 

Littledale,  J. — It  is  imperative  upon 
the  distrainer  to  find  a  sufficient  pound. 
He  cannot  take  the  cattle  to  the  common 
pound,  unless  he  sees  that  it  is  in  a  fit 
state  to  receive  them. 

Pattb8on,  J.  concurred. 

Rule  absohUe.* 


lOOOt        I  1 

1         a     r  I>OB  d.  BBIDOXR  V,  WHITBBBAS. 

•lune  If*  J 

Ejectment  ^For/eilure — Proof  of  Mm- 
tR«urance. 

Where  a  lessor  brings  ejectment  for  a 
forfeiture  for  not  insuring,  pursuant  to  the 
lessee's  eooenant,  it  is  incumbent  tipon  Ann 
to  prove  that  the  insurance  has  not  been 
effected. 

Proof  that  the  lessor  called  upon  the  lessee, 
and  asked  to  see  the  policy,  tvhen  the  latter 
reused  to  them  it,  together  with  its  non- 
production  at  the  Mali  after  notice  to  pro^ 
duect  i*  not  primft  facie  ^idence  of  the  for- 
feiture. 

Ejectment  for  premises  at  Dethnal  Green. 

On  the  trial,  hefore  Littledale,  J.  at 
the  Middlesex  Sittings  af^er  Michaelmas 
term,  18S6,  the  lessor  of  the  plaintiff 
claimed  to  recover  for  a  forfeiture,  on 
die  breach  of  a  covenant  to  repair, 
and  also  to  insure.  There  was  evidence 
given  to  shew  that  the  premises  were 
greatly  out  of  repair,  which  was  met  by 
some  evidence  on  tlie  other  side,  that  they 

*  Tb*  oaase  was  agaia  tried  at  the  enniing 
Summer  Aniaei  at  GuiUfbrd,  before  Lord  DennaD, 
C.  J.,  when  his  Lordship  directed  the  jorjr  to  find 
a  verdict  for  the  ptaiutiS,  if  they  thought  the  ponod 
wit  too  amatl,  and  was  in  eo  wet  and  muddy  % 
Btate  18  to  be  unfit,  improper,  and  dan^roua  for 
receiving  the  sheep  at  the  time  they  were  im- 
pounded. I'he  jury  accordingly  found  a  verdict 
nw  the  plaintiff,  damagei  40*. 


were  in  suflRcient  repair  aecordiiig  to  the 
nature  of  the  property.  The  covenant  to 
insure  was  general,  and  it  was  proved,  that 
in  1835,  the  lessor  of  the  plaiutiff  applied 
to  the  defendant  to  shew  him  his  policy  of 
insurance,  which  the  latter  dieelined,  and 
notice  having  been  given  to  produce  it  on 
the  trial  of  the  cause,  it  was  called  for,  but 
not  produced.  His  Lordship  expressed 
an  opinion,  that  it  was  for  the  defendant 
to  prove  that  he  had  insured  the  premises ; 
but  having  left  that  fact,  as  also  the  state 
of  the  repairs  to  the  jury,  they  found  a 
verdict  for  the  defenduit.  In  the  ensuing 
term— 

Ptatt  obtained  a  rule  nisi  for  t  new  trial, 
on  the  ground  that  the  verdict  was  against 
the  evidence. 

Kelly  now  shewed  cause,  and  urged,tbat 
tlie  Court  ought  not  to  disturb  the  verdict. 
The  jury  heard  die  conflicting  evidence, 
and  rormed  their  own  judgment  upon  it  *, 
and  as  to  the  forfeiture  for  not  insuringv 
it  was  for  the  plaintiff  to  prove  it,  and  he 
had  not  done  so. 

Piatt  and  Peacock,  in  support  of  the  rule, 
cmitended,  that  it  was  incumbent  upon  the 
defendant  to  prove  that  he  had  insured  the 
premises  ;  and  they  referred  to  The  King 
V.  Stone  (1)  and  The  King  v.  Turner  («), 
to  shew,  that  on  informations  on  the  game 
law,  against  a  party  for  shooting,  and  against 
a  carrier  for  carrying  game^  it  was  not  ne- 
cessary for  the  informer  to  prove  that  die 

Ssrty  informed  against  was  not  qualiBed. 
o  in  The  Apothecariei  Company  v.  Bent- 
ley  (9),  it  was  held,  that  in  an  action  for 
a  penalty  against  an  apothecary,  he  warn 
bound  to  prove  that  he  had  obtained  bia 
certificate.  The  proof  in  the  present  ease 
would  have  been  very  easy  for  tlie  defo- 
dant,  but  almost  impossible  for  the  plaintiK 

Lord  DsiiifAN,  C.J. — The  non-prod  no- 
tion of  the  policy  by  the  defendant^  when 
called  for,  is  not  sufficient  grotmd  for  aet- 
ting  this  verdict  aside.  It  is  different  frmn 
the  cases  referred  to,  where  an  act  ban 
been  done,  which  the  party  is  called  apon 
to  justify.  Here  the  plainliflr  proeeeda  for 
a  forfeiture,  «id  is  bound  to  prove  that 
the  forfeiture  has  been  incurred.  The 

(1)  1  East,  639. 

it)  h  Muu.  &  Sriw.  S06. 

(3)  R.  &  V.  N.P.C.  15£»;  B.C  1  C.&  P.  SOSt 
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-difBctil^  of  proof  cannot  vary  the  Jaw; 
thcHBi^  the  plaintift'  has  brousht  it  upon 
himself  for  be  naghp  have  made  his  con- 
bract  in  Budi  a  maiuier  as  that  the  proof  of 
the  breach  would  have  been  very  easy. 
He  might  have  required  the  insurance  to 
be  effected  at  some  particular  office,  or 
might  hare  required  the  lessee  to  produce 
the  policy  when  called  upon.  As  to  the 
other  point,  the  learned  Judge,  who  tried 
^e  cause,  is  not  satisfied  that  the  verdici 
is  improper. 

LiXTtipALB,  J. — The  cases  on  game 
GoprictioDs  very  distinguishable  fin^ 
the  present.  There  the  prohibition  is  ge- 
peral,  and  the  party  must  bring  himself 
Fithin  the  exception.  !^he  same  observa- 
tion is  to  be  made  in  regard  to  the  prac* . 
tising  aa  an  apothec^y.  Here  ^  es^kte 
has  been  granted,  and  the  landlord  corner 
to  defeat  that  estate  by  shewing  a  forfei- 
ture. The  onus  of  proving  it  is  upon  him. 
Perhaps  in  an  actic^  of  covenant  it  would 
have  been  incumbent  upon  the  defendant 
to  prove  that  the  insurance  had  been  ef- 
fected. The  jury  were  not  satisfied  that 
there  was  no  insurance ;  and  the  mere  no- 
tice to  produce  the  policy,  an.d  the  non« 
ptoductiMi  of  it  at  the  trial,  is  notsufficiept 
proof. 

Pattssoh,  J.  an4  WiLUAHSf  J.  con- 
cnrredr 

Rule  J^i^ged, 


1838.    \    90X  dem.  j.  hinton  bavek- 
June  14.  /  STOCK  v,  9ffi.wB. 

Volmtary  Conveyance  —  ^oid  Use  on 
Reeowry-^  Copyholds,  Contingent  Re- 
mainder in. 

Where  a  recovery  has  been  suffered  to  de- 
feat a^tHteal,and  utferior  tues  are  declared 
^  the  recovery  which  are  void,  it  is  vaUd  for 
^  purpote  tff  defeating  tJtfi  eniaiL 

A  mMetp  certain  copyhold  faiths  stood 
aettled  to  Jmr  Hintonfor  life,  remainder  to 
He  daughter  Jane  Baverstock  in  tail,  re- 
mainder to  John  Hinton  in  fee.  Another 
waiety  had  descended  upon  the  wife  of  John 
Hinton,  and  she  had  covenanted  by  her 
marriage  settlement  to  settle  it  in  the  same 
manner,  biU  died  before  she  could  surrender 
U.    Jone  Baaerstoe^  and  her  kiuband  sur* 


rentUredit  to  the  same  uses,  tmd  at  tkepomrt 
0t  which  this  surrender  took  piaee,  a  recovery 
svas  steered  by  John  Hinton  and  Jane  Ba- 
verstock, when  the  uses  were  declared  to  be 
to  John  Hinton  for  life,  remainder  to  Jane 
Baverstock  for  life,  remainder  to  the  use  of 
the  heirs  of"  the  survivor.  The  lands  mere 
then  sold  by  John  Hinton  and  Jane  Baver- 
stock to  one  J.  L,  who  was  admitted  in  fee 
upo^  the  surrender  of  John  Hinton,  Jane 
Baverstock,  and  her  trustees.  The  ol^ect  of 
the  parties  in  the  surrender  and  recovery, 
was  to  effectuate  thissale: — Held,_firsf,  that 
the  surrender  to  J*  L,  could  iiot  destroy  the 
eontingpnt  remainder  declared  on  the  re- 
covery. But,  secondly,  th^t  that  ttse  was 
wAuUary ;  ami,  ther^ore,  omd  by  37  Efix. 
e.  4,  against  a  purchaser  for  vatualde  cen-r 
sideratum;  and  as  the  recovery  was  valid  for 
^he  purpose  of  defeating  the  entail,  though 
not  for  the  ulterior  use,  that  the  heir  of  Jane 
BaverstocJf,  who  had  survived  her  father, 
was  not  entitlai  to  recover  against  the  pw- 
chaser. 

Held  also,  that  as  the  surrender  clearly 
pasted  the  life  interest  if  Jane  Baverstock, 
the  Statute  of  Limitations  did  not  begin  tO 
rim  against  her  heir  until  her  death..  And 
that  as  she  had  been  admitted  to  the  eopyr 
hold,  her  heir,  whoclaimedas  remainder-man, 
was  entitled  to  maintain  the  ^eetment  with- 
out bei^  admitted. 

Ejectment  for  lands  at  Clavering,  in 
Essex. 

Pu  the  trial,  before  Vaughan,  J.,  at 
the  Essex  Spring  Assizes,  in  1836,  it  ap- 
peared that  the  lands  claimed  were  copy- 
hold, held  of  the  manor  of  Clavering.  and 
bad  formerly  belonged  to  the  Rev.  Francis 
Br^e.  Kte  leSt  two  daughters,  and  on 
May  29,  1732,  Mary,  wife  pf  Edward 
Hinton,  one  of  them,  was  admitted  as  bis 
heir  to  a  moiety  in  fee,  and  surrendered 
that  moiety  to  the  use  of  the  said  Mary 
ijor  life,  remainder  to  the  use  of  her  hus- 
band for  life,  remainder  to  die  use  of  the 
heirs  of  the  said  Mary  by  ber  said  husband, 
remunder  to  her  right  heirs.  Mary  and 
her  husband  died,  leaving  one  Martha 
Hinton  their  only  diild  and  heir,  who  was 
admitted  on  the  19th  of  May  1746,  aa 
tenant  in  tail.  On  die  Ist  of  August  1746, 
a  recovery  was  sufiTered,  and  this  moiety 
was  settled  upon  ^  marriage  of  Martha 
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HintOB  with  one  John  Hinton,  to  the  use 
of  the  said  Martha  for  life,  remainder  to 
the  use  of  her  husband  for  life,  remainder 
to  the  use  of  their  children,  according  to 
appointment,  and  in  default  thereof,  re- 
mainder to  the  heirs  of  their  body»  remain- 
der to  the  heir  of  the  survivor  in  fee.  Martha 
Hinion  was  then  admitted.  In  June  1762, 
her  husband,  John  Hinton,  was  admitted 
tenant  for  life  on  the  death  of  his  wife. 
On  the  16th  of  May  1778,  Martha  having 
died  without  appointment,  leaving  Jane 
Baverstock,  the  wife  of  James  Baverstock, 
her  daughter,  and  heir  of  her  body  by  John 
Hinton,  the  said  Jane  Baverstock  was  ad- 
mitted to  hold  the  premises  to  her  and  the 
heirs  of  her  body,  lliis  moiety  then  stood 
settled  to  John  Hinton  for  life,  remainder 
to  Jane  Baverstock  in  tail,  remainder  to 
John  Hinton  ui  fee,  die  contingency  of 
lurvivorship  having  happened  between  him 
and  his  wife  in  his  favour.  The  other 
moiety  in  the  copyholds  descended  to  one 
Mrs.  Betts,  and  from  her  to  Martha  Hin- 
ton, who  was  admitted  in  fee  in  May  1753. 
She,  by  her  marriage  settlement  in  1746, 
had  covenanted  to  settle  this  moiety  in  the 
same  way  as  the  other  was  settled,  but  died 
without  doing  so.  On  the  4th  of  June 
1763,  ic  was  presented  that  Martha  had 
died,  leaving  two  daughters,  Jane  and 
Martha,  her  heirs;  and  they  being  infants, 
John  Hinton,  tlieir  father,  was  appointed 
guardian,  and  they  were  severally  admitted 
b>  their  moieties  in  fee.  Martha  died, 
leaving  Jane  Baveritock  her  heir,  who  ms 
admitted  on  the  7tfa  of  July  1777,  to  her 
uster's  share.  On  the  16th  of  May  1778, 
Jane  Baverstock  and  her  husband,  in  pur- 
suance of  the  covenants  contained  in  her 
mother's  marriage  settlement,  surrendered 
'the  moiety  which  had  so  descended  to  Mrs. 
Betts,  to  the  use  of  her  father,  John  Hin- 
ton, for  life,  remainder  to  the  use  of  the 
said  Jane  Baverstock  in  tail,  remainder  to 
the  heirs  ofthe  said  John  Hinton  forever,  so 
that  this  moiety  was  settled  the  same  as  the 
other.  John  Hinton  and  Jane  Baverstock 
were  then  admitted  to  these  uses.  At  the 
same  court,  a  recovery  was  lufiered  by 
die  said  Jdin  Hinton  and  Jane  Baverstoek, 
and  the  uses  were  declared  to  be  to  the 
use  of  John  -Hinton  for  Iffe,  remainder  to 
the  use  of  the  said  Jane  Baverstock  for  life, 
r^ainder  to  the  me  o/"  the  heire  of  the  w- 


vivor.  John  Hinton,  then,  in  fhlfflment  of 
a  covenant  contained  in  the  marriage  set- 
tlement of  Jane  and  James  Baverstock, 
surrendered  one  moiety  ofthe  lands  to  the 
trustee  of  that  settlement,  in  trust  fbr 
James  Baverstock  for  Ufe,  remainder  to 
Jane  Baverstock  for  lift,  remainder  to  the 
eldest  son  and  four  other  children  of  the 
said  Jane  and  James  Baverstock  by  name, 
according  to  the  appointment  ofthe  parents, 
and  remainder  in  default  of  appointment,  to 
the  children  in  tail,  successively,  remainder 
to  the  heirs  of  Jane  Baverstock,  with  a  power 
for  the  trustees,  at  the  request  of  James  and 
Jane,  to  sell  that  moiety,  and  to  invest  the 
produce  in  other  estates,  to  be  settled  to 
the  same  uses,  and  with  a  power  to  J.  Hin- 
ton, James  Baverstock,  and  the  trostees, 
to  alter  and  make  void  all  the  uses  and 
create  new  ones.  John  Hinton  -died  m 
1802,  and  Mrs.  Baverstock  in  1835,  and 
the  lessor  ofthe  plaintaff  was  her  customary 
heir.  The  defendants  claimed  under  a 
sale  of  the  copyhold  lands  by  John  Hinton 
and  Mrs.  Baverstock,  to  one  John  Letch  in 
fee,  who  was  admitted  to  the  same  on  the 
6th  of  July  1778,  upon  the  previous  sur- 
render of  John  Hinton,  Mrs.  Baverstock, 
and  the  trustees.  It  appeared,  that,  on  the 
marriage  of  Mrs.  Baverstock,  her  father 
covenanted  by  indenture  of  the  9th  of  Oc- 
tober 1769,  to  seule  one  moiety  of  certam 
freehold  lands  upon  her  and  her  husband, 
in  strict  entail ;  and  also  to  settle  one  moie^ 
of  his  copyhold  lands  upon  her,  which  set- 
tlement of  his  fVeehold  lands  was  affected 
by  indentures  of  lease  and  release  of  the 
29th  and  SOth  of  May  1 778.  And  by  inden- 
tures of  lease  and  release,  dated  the  1st  and 
2nd  of  June  1778,  it  was  recited.that  it  would 
be  beneficial  for  John  Hinton  and  Mrs. 
Baverstock  and  her  issue,  to  dispose  of  one 
moiety  of  the  lands  so  settled,  and  that 
John  Hinton  and  James  Baverstock  had 
contracted  to  sell  diem  to  Letch;  and  to 
enable  him  so  to  do,  Hinton  conveyed 
certain  lands  in  Hampshire  to  the  trustees, 
to  hold  on  the  trusts  ofthe  settlement.  The 
plaintiff  contended,  that  the  recovery  suf- 
ibred  by  Mrs.  Baverstoek  was  inoperative 
to  pass  the  contingent  remainder  depen- 
dent upon  her  surviving  her  father ;  and, 
therefore,  the  sale  to  Letch  was  not  valid 
against  that  remainder ;  consequently,  the 
lessor  of  the  plaintiff  was  entlded  to  re- 
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cover  under  the  settlement.  The  learned 
Judge  directed  a  verdic^  to  be  entered  for  the 
ptaintiff,  giving  the  defendant  leave  to  move 
to  enter  a  nonsuit.  In  the  ensuing  term, — 

Spankie,  Serj.  obtained  a  rule  ntti  ae* 
cordingly ;  against  which,  cause  was  shewn 
in  last  Michaelmas  term,  by — 

Thetiger,  Ftatt,  and  C.  R.  Turtier. — 
In  1776,  the  whole  of  the  copyhold  pro- 
perty stood  settled  to  the  use  of  John 
Hinton'  for  life,  remainder  to  Jane  Baver- 
■tock  for  lift,  remainder  to  the  heirs  of  the 
snrvivor;  so  that  there  was  a  contingent 
remainder  dependent  upon  the  survivorship 
of  John  Hinton  or  his  daughter.  It  ceased 
to  be  contingent  upon  the  death  of  the 
former  in  1 802,  and  the  remainder  then  took 
effect  in  favour  of  Mrs.  Baverstocfc.  The 
lessor  of  the  pluntiff  claims  under  the  uiti- 
Plate  remainder  of  that  settlement.  It  will 
not  be  contended,  that  his  claim  is  defeated 
by  the  recovery  and  surrender  upon  the 
•lie  to  Letch,  because  Doe  v.  Tomkiiu 
and  Doe  v.  fytUon  (2),  both  shew  that  a 
surrender  will  not  defeat  directly,  or  by 
way  of  estoppel,  a  ctHitiiwent  remainder  in 
a  copyhold.  But  it  is  saia,  that  this  s^ile- 
ment  was  a  mistake  of  the  partiest  who 
cODsidered  that  this  cmitingent  remainder 
might  be  barred  by  the  surrender.  Sun- 
posiog  it  to  have  been  a  mistake,  the  deeds 
cannot  be  reformed  in  this  court.  Indeed, 
the  mistake  appears  to  have  been  one  as 
to  the  rules  of  law,  and  then  no  relief 
can  be  grmted—Biibie  v.  Lumlejf  (3), 
BriMbme-v. Daere${4i).  Thedefendant,how- 
ever,  will  &rther  contend,  that  if  there  was 
no  mistake,  the  settlement  was  a  voluntary 
conveyance;  and,  therefore,  void  as  against 
die  subsequent  purchaser  for  value  the 
27  Blis.  G.  4.  Now,  the  o^bold  ]n«perty 
waa  aettled  upon  Ae  mamage  of  Mr.  and 
Mrs.  Hinton,  uid  contained  the  limitation 
to  Mr.  Hinton  and  Mrs.  Baverstock,  and 
there  was  no  satisfactory  provision  made 
for  her  children.  Their  mutual  concur- 
rence  in  the  fresh  settlement  was  a  good 
consideration  to  support  it,  for  Mrs.  Baver- 
atock  thereby  provided  for  her  children 
absolutely  in  that  moiety ;  and  Mr.  Hinton 
obtained  also  a  settlement  of  the  other 

(1)  11  East,  185. 
<«)  4B.&  Ald.305. 
(5)  C  Ka«,  469; 
(4)  ATinnt.  14S. 


moiety  in  his  favour,  for  which  he  had  only 
previously  a  covenant.  Then,  if  there 
was  such  a  good  consideration,  and  the 
surrender  of  interests  and  making  a 
family  arrangement  is  a  good  and  valua- 
able  consideration,  the  settlement  cannot 
be  considered  as  voluntary — Scot  v.  Bell 
(S),  Osgood  V.  Strode{Q),  Roe  v.  Mitton  (7), 
MyddUton  v.  Lord  Kenyan  (8),  Pulvertoji 
V.  Pulvertofl{9)t  and  Worrallv,  Jacob  {10), 
The  consideration  need  not  be  pecuniary, 
but  mere  relinquishment  of  an  adverse 
claim  to  a  litigated  estate  is  a  good  con- 
sideration— mil  V.  the  Bishop  of  Exeler 
(U),  JVunn  V.  WiltmoreilZ).  It  is  true, 
that  John  Hinton  had,  by  his  covenant 
in  the  marriage  settlement  of  1769,  co- 
venanted to  settle  one  moiety  upon  his 
daughter  in  tail ;  but  that  only  rested  in 
covenant,  to  which  she  was  not  a  party. 
She  was  not  affected  by  that  covenant,  and 
was  not,  therefore,  prevented  from  making 
Ae  settlement  in  the  form  in  which  it  ulti- 
mately stood.  Even  if  it  be  contended, 
that  Ae  whde  of  the  settlement  and  con- 
veyances were  framed  for  the  ^pose  of 
efllectuatii^  the  sale  to  Letch,  atill,  if  they 
will  not  carry  the  contingent  remainder  to 
him,  Ae  intention  of  Ae  parties  cannot 
avail.  Then  it  has  been  ur^ed,  that  Ae 
lessor  of  Ae  plaintiff  not  having  been  ad- 
mitted, cannot  bring  this  ejectment;  but 
Ae  tenant  for  life  having  been  admitted, 
her  admission  enures  for  the  benefit  of 
Ae  remainder-man  —  Phypert  v.  Ebwm 
(13).  Lastly,  it  is  objected,  that  Ae  lessor 
of  the  plaintiff  is  barred  by  the  Statute  of 
Limitations  ;  but  his  interest  did  not  arise 
until  Mrs.  Baverstock's  death;  her  re- 
mainder for  lift  would,  indeed,  have  merged 
in  Ae  ultimate  remaiiider  to  Ae  survivor, 
but  in  that  she  had  abeady  parted  with  her 
estate  to  Letch ; — therefore,  she  could  not 
bring  any  action:  consequently,  the  pre- 
sent action  is  in  time.  Doe  v.  Wtltmt 
already  cited,  is  conclusive  on  Ais  point. 

(5)  «  Ur.  70. 

(6)  2  p.  Wms.  S4S. 

(7)  t  Wils.  356. 

(8)  S  V«8.391. 

(9)  18  Vm.  84. 

(10)  3  Mer.  256. 
(JJ>  STiunL  69. 
(12)  8  Term  Rep.  521. 

<13)  S  Bing.  NX.  150;  s.eu  6  Law  J.  Rep. 
(H.S.)  CP.  SO. 


Digitized  by 


X54 


COURT  OF  QUEEN'S  BENCH : 


Spdnkiet  Sery.,  Chitnnell,  and  TotnUtuoUt 
in  aupport  of  tbe  rule. — The  declaration 
of  UMftt  upon  tbe  recovery  suffered  id 
1778*  was  vplantary,  and  therefore  void 
ag&iiut  a  subsequent  purchaser  for  good 
eonsideratioa.  Mrs.  Baverstook  did  not 
gain  anything  by  the  arrangement)  at  f«r 
u  related  to  these  estates.  The  trae  ob- 
ject was,  that  she  sheukl  obtain  an  estate 
in  Hampshire,  to  be  entailed  upon  her  ia 
lien  of  this  oopyhold  property,  which  was 
to  be  sold.  The  deeds  were  all  prepared 
to  carry  this  into  eSect.  Therefore  the 
creation  of  this  confingent  remainder  by 
the  declaration  of  uses  on  the  reeoveryi 
was  contrary  to  the  object  of  the  parties. 
If  it  was  by  mistake,  then  it  is  clear 
there  was  no  bargain  for  it— it  could  pot- 
have  formed  any  eonsideratioa*  -fliid  the 
settlement  is  to  uat  extent  voluntary.  But 
if  it  were  not  a  mistake,  atill  there  wu 
not  any  good  consideration  for  it,  and* 
being  contrary  to  what  the  parties  had  in 
view,  it  cannot  be  allowed  to  defeat  that 
eonveyance  which  they  entered  into  imme- 
diately after  it  was  made.  In  the  cases 
eited  there  was  the  actual  release  of  some 
benefit  for  collaterals,  which  is  the  result 
of  a  bargain  and  contract,  or  for  the  parties 
diemsetves.  Where  it  is  for  the  benefit 
of  collaterals,  it  must  appear  to  have  been 
the  express  intention  of  the  parties — Jokn* 
90m  V.  Ltg«ard{l4),  ClayUm  v.  tht  Earl  of 
WUUm{\S).  In  Aw  V.  IfiUoa  it  is  evident 
thM  Mrs.  Mitton  relinquidied  part  of  ber 
■ceurity.  MiddUlM  v.  Lord  An^an  only 
involved  a  question  of  fraud.  In  Scott  v. 
Bell  there  was  the  relinquishment  of  a 
benefit.  Osgood  t.  Strode  was  not  a  satis- 
factory  decision.  HiU  v.  the  Bithop  of 
Exetvr  does  not  apply  to  the  present  case. 
Now,  there  is  no  evidence  that  Mrs.  Ba- 
verstock  or  Mr.  Hinton  ever  bargained  for 
the  creation  of  this  contiogent  remainder ; 
and  certainly  there  was  no  object  gained 
by  iu  creation.  Buckle  MUckell{\Q), 
Ooodright  v.  Moses {I7)t  and  Doe  d.  TuH" 
etiU  V,  BottrieU(18),  were  cited. 

Cur.  ado.  vidt, 

(14)  6  Hsu.  &  Sslw.  60. 

(15)  im,6r. 

(16)  18  Vei.  100. 

(17)  S  W.  Bl.  1019. 

118)  A  B.&A(L  151 ;  s.o.SLaw  J.  Kep.(M.8.) 


The  Court  afterwards  desired  to  have 
the  case  argued  on  the  question,  as  to  tbe 
effeot  of  the  recovery,  supposing  the  uses 
dedarcd  to  be  void  i  and  accordingly  in  la«( 
term — 

Turner  aigned  for  the  plaintiff.— If  tlia 
uses  of  tbe  recovery  be  voidi  the  wbc^ 
must  fall*  and  the  estate  tail  will  remain. 
To  hold  that  the  recovery  was  availsUe  to 
defeat  the  entail*  and  so  vest  the  fe«  in 
Mrs.  Baverstocif,  would  clearly  be  cos* 
trary  to  the  inCention  «»(  tbe  parties.  No 
case  is  to  be  found  bearmg  on  this  pmnt 
except  FUi^ame  v.  Moyet  (18).  Ther«i 
one  Steward  seised  in  fee  tail,  m  pttT'^ 
sasnoe  of  several  promises  to  bis  eousisi 
suffered  a  common  recovery*  and  deelsred 
the  ttses  by  deed  to  be  to  ber  and  to  her 
hein  aftw  ber  death.  He  then  sold  the 
w»e  land  lo  another  cousin  for  l*OOQl., 
the  former  eonveyiinee  not  tbpn  being  dis* 
covered,  and  died.  And  the  Court  isidi 
that  the  fi»t  conveyance  that  is*  the  deed 
of  usee,  was  fraudulent  within  the  statute} 
and  so,  accordiag  to  the  repiort,  it  was 
found.  In  that  case*  iodeed,  ao  notice  is 
taken  of  the  recovery.  According  to  Ste- 
phen  V.  fVimirig{'iO)f  t^e  deed  to  decUrs 
the  uses  is  part  of  the  recovery ;  conse- 
quently, if  part  foija  the  whole  must  fail. 

SpmUiie,  Although  the  uses  be 

void*  the  recovery  wilt  remain.  The  only 
ol^jeet  of  the  statute  of  Elizabeth  i^  to 
protect  purchasers  ;  therefore,  tbe  deed 
as  against  others  remains  valid*  the 
retwvery  would  not  he  altogether  nnd— 
Siep.  Touob,  70,  /PtHcileamjv  v.  tht  Bithap 
of  Winchetter(Sl).  Gr^enmoodv.  tie  P'u/iop 
of  London  and  Doe  v.  rUeher  (23). 
But,  indeed,  the  recovery  precedes  the  de- 
diarattonof  uses ;  and  by  the  recovery,  a  fee 
simple  passes — Martin  v.  Strachania)' 

[Pattbsdn,  J. — According  to  that  osfls, 
the  formal  party  to  the  j-ecovery  .would 
take  tbe  legal  estate;  but  that  would  he 
contrary  to  the  intention  of  the  parties.] 

According  to  Lord  Coke,  1  Intt*  jiS, 
where  a  man  disposes  of  bis  lands  to  uses, 
ao  much  of  the  use  as  be  does  mot  diBpoae 

(19)  1  aid.  133. 

(«0)  «  Wila.tl9. 
(21)  Hob.  166. 
(M)  5  Tiunt.  7*7. 
S3)  6  Taunt.  3d9. 
84)  5  T«fu.  tor. 
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•f  remaiiH  ia  him.  See  JTeanif ,  Cottt.  Bnu 
So  bIio  where  a  recovery  is  suffered, 
and  00  use  is  declared,  it  shall  be  to  the  use 
of  him  who  suffers  it— C«ffl.  Dig*  *U«eV 
(D^  2);  and  where  a  ine  is  limited  to  one 
wbo  eanaot  execute  itj  it  shall  be  rejected, 
KmI.  (F).  See  also  Gilb.  Utes,  117. 
ikfd.  64,  1  Prtft.  Cm,  94,  i%  Vin.  Abr. 
147,  'Uses,*  (E,  a.)  Here,  there  was  a 
pulial  failure  of  the  uses,  because  the  use 
SToided  by  the  statute,  is  the  same  as  an  ab* 
sard  or  impossible  use.  The  use  however 
resulted  to  the  tenant  in  tail,  and  enabled 
tW  parties  to  convey  the  estate  to  the 
inrcoaser.  To  hold  that  the  use  which 
oetted  the  contingent  renvuader  was  vaHd, 
woaU  have  defeated  the  object  of  the 
firtiei  ;  and  it  is  clear,  that  they  did  not 
oomempUte  it,  as  they  proceeded  imme- 
diMely  to  flurrefador  the  estate  to  the  pur- 
ffaaser.  By  holding  it  to  be  wholly  void, 
the  nse  will  result  conformably  with  their 
intention.  Nothing  was  decided  in  t^tx- 
jama  v.  Afoyet  upon  this  point,  for  it  does 
Mt  appear,  whether  either  of  the  parties 
dairaed  under  the  entail.  Burrell'tctueitS) 
mu  referred  to. 

Cur.  adv.  mU, 

Lord  Denhan,  C.J.  now  delivered  the 
jwigment  of  the  Court. — Afler  stating  the 
&cti  of  the  case,  he  continued :— It  was 
contended  by  the  defendant,  first,  that  the 
lessor  of  the  plaintiff  had  never  been  ad- 
mitted ;  but  this  point  was  given  up  in  the 
aigament.  it  being  clear  he  claimed  as  heir ; 
—secondly,  that  the  Statute  of  Limitations 
applied.  It  ia  plain,  that  Mrs.  Baverstock'e 
life  interest,  at  all  events,  passed  to  the 
defendant ;  she,  therefore,  could  never  enter, 
and  the  lessor  of  the  plaintiff  had  no  right 

entry  until  her  death  ; — thirdly,  that 
the  contingeDt  remainder  created  by  the 
aettlement  of  1778,  was  void  as  against 
the  homdjUk  purchaser  being  voluntary.  It 
aecms  most  probable,  that  the  parties,  in 
Ae  swTfflder  to  Letch,  acted  under  a  mis- 
idm  sapposiiMii  that  the  contingent  re- 
nainder  would  pass  to  him.  The  cases  of 
Doe  V.  Tomkhu  and  Doe  v.  Williams  shew 
it  would  not.  If  such  mistake  was  madc^ 
the  Court  baa  no  power  to  remedy  it,  in- 
asmuch as  Mrs.  Baverstock  did  not,  after 
the  fee  bad  vested  in  her,  make  any  fur- 
(U)  6  Co.  7*. 


ther  surrender  of  the  premisesi    It  seems 
clear,  if  the  uses  of  that  snrrendbr  to  Mr. 
Hinton  for  life,  remainder  to  Mrs.  Baver- 
stock for  life,  remainder  to  the  survivor, 
be  held  valid,  the  lessor  of  the  plaintiff 
must  be  entitled  to  recover.  On  the  other 
hand,  if  that  nse  and  recovery  be  held  void, 
on  the  statute  of  the  S7  Eliz.,  as  against 
the  purchaser,  then  the  surrender  to  Letch 
must  be  treated  as  made  by  the  tenant  for 
life,  tenant  in  tail  in  remainder,  and  tenant 
in  fee  in  remainder.    Neither  that  surren- 
der, nor  any  subsequent  one,  has  barred  the 
estate  tail  of  Mrs.  Baverstock ;  and,  there^ 
fore,  Letch  took  only  for  the  lives  of  Mr. 
Hinton  and  Mrs.  Baverstock ;  and  the 
lessor  of  the  plaintiff,  as  issue  in  tailr  w 
entitled  to  recover.    If  this  view  of  the 
eaae  be  correct,  the  only  mode  by  whiah 
the  defendant  can  suceeedi  is  by  siAisfyii^ 
the  Court,  that  Ihe  recovery  anflbred  by 
Mr.  Hinton  and  Mrs.  Baverfttock  ia  valid* 
so  as  to  bar  her  estate  tail ;  although  the 
uses  declared  upon  it  are  void  as  a  volun- 
tary settlement,  in  which  case  a  use  would 
result  to  Mrs.  Baverstock  in  fee,  fbr  the 
want  of  any  declaration  of  uses,  the  uses 
there  declared  being  void.  The  Court  had 
some  doubt  as  to  this  last  point,  and,  in 
consequence,  directed  a  second  argument, 
upon  which  we  are  satisfied,  on  reference 
-to  the  cases  cited,  particularly  that  of 
FitzjameM  v.  Moyes,  that  such  use  would 
result.  And  the  single  question,  therefore* 
is,  whether  the  contingent  remainder  be 
void  under  the  stat.  of  S7  Eliz.  e.  4.  Many 
oases  were  cited  in  the  argument,  most  of 
which  may  be  found  collected  in  Johum 
V.  Legard.    On  the  one  hand  it  is  said,  as 
the  limitations  of  the  estate  could  not  be 
changed  without  the  consent  of  all  parties, 
the  joining  of  those  parties — namely,  Mr^ 
Hinton  and  Mrs.  Baverstock. — is  itself  a 
sufficient  consideration  to  prevent  the  new 
settlement  from  being  voluntary.   On  the 
other  hand  it  is  argued,  that  such  joinder 
is  not  in  itself  sufficient,  unless  the  form  of 
joining  be  matter  of  contract  and  barmin ; 
and,  on  this  point,  Goodmight  v.  Mote$, 
Pulvertofi  V.  Puhertt^,  and  Buckle  v.  MU- 
cheU  were  cited.    It  was  further  argued, 
that  no  contract  appears  in  this  case,  either 
on  the  face  of  the  document,  or  in  any  other 
manner,  nor  is  any  valuable  consideration 
necessarily  implied,  and  the  plain  object 
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of  the  pardet  wu  to  nuke  a  faliA  tale.  It 
is  difficult  to  reconcOe  all  the  casei  oa  this 
subject,  or  rather,  to  extract  from  them, 
any  clear  principle  for  our  guidance.  The 
inclination  of  the  Court  appears  always  to 
have  been  to  support  a  fair  settlement,  in 
favour  of  the  person  intended  to  be  bene- 
fited by  that  settlement,  and  to  treat 
nearly  any  consideration  as  sufBcient  for 
that  purpose ;  that  inclination  cannot  ope- 
rate on  Uie  present  occasion,  inasmuch  as 
the  lessor  of  the  plaintiff  is  clearly  not  one 
of  the  persons  intended  to  be  benefited* 
On  the  whole  we  are  «f  opmion,  that  the 
use  declared  oo  the  recovery  in  qaestiim 
was  voAntafy,  -and  void  within  the  statute 
of  EUubeth  as  against  the  purchaser,  do 
sufficient  consideration  having  been  shewn 
to  us  ;  and  the  more  so,  as  we  cannot  but 
see  that  the  plain  intention,  both  of  Mr. 
Hinton  and  Mrs.Baver8tock,  was  to  sell  the 
premises,  and  that  the  different  surrenders 
were  made  under  the  supposition  of  their 
being  necessary  in  order  effectually  to 
make  the  sale.  The  rule  for  a  nonsni^ 
therefore,  must  be  made— 

Abtdnte. 


r  THB  aUBKM  v.  THS  COKHISSIOH- 
]S38.    1      IBS   APVOINTBD    UXDBK  TBB 

Jan.  so.  J    SLATBST  ABOLiTioit  ACT,  1%  re 

V     T.  B.  BICKBTTS. 

Slave  Compentalion  Commission — S  ^  4 
Will.  4.  c.  73,  and  5  4>  6  Will,  4.  c.  45. 

Where  tlavet  appeared  to  be  the  tubject  of 
a  tuit  in  a  court  of  equity  in  the  island  of 
Jamaica,  and  mere  in  the  possession  of  a  re- 
ceiver appointed  in  such  suit: — Held^  that 
the  Commissioners  for  awarding  campenta- 
Hon appmnted under  theS  ^  ^  Will.  4.  e.  73, 
were  not  bound  to  adjutUcate  at  to  the  owner* 
«Aip,  at  the  instance  of  a  perttm  not  a  party 
to  that  tuit  claiming  the  property  therein^ 
but  that  the  amount  of  campentatum  awarded 
by  thent,  not  properly  paid  into  the  Bank 
England,  to  the  name  tf  the  AecoiMaM 
Generat^underthe  5  f  6  mO.*.  c.45. «.  14. 

The  commissionera  appointed  under  the 
S  &  4  Will.  4.  c.  73,  for  swarding  compen- 
sation to  the  owners  of  slaves  emancipated 
by  that  statute,  made  by  the  authority  of 
aecUon  47,  various  rules,  one  of  which. 


namely.  No.  7,  related  to  cases  wfam  there 
were  claims  for  slaves,  which  were  the 
subject  of  suits  in  the  courts  of  Jamaica. 
That  rule  was,  however,  in  effect,  repealed 
or  altered  by  the  5  &  6  Will.  4.  c.  45. 
s.  14(1).    In  obedience  to  their  gowtal 

(1)  Which .-^ftftar  netting  thst  cjertun  aboau 
for  compeoMtioQ  under  (hf  provisiou  of  th«  nid 
recited  set  may  be  subject  to  litl^tion  befon  the 
Commissionera  of  Arbitration  appointed  thereusdtr, 
and  also  in  the  courts  of  the  sATersl  colonies,  and 
the  final  seulenent  of  such  clains  mav  therefon 
be  postponed  to  a  distant  period :  and  that  it  is 
•zpedient  to  anthorae  the  Commisaioaeis  for  As 
Rsdoetioo  of  the  Nstional  Debt  to  traaif^  the 
ssid  eompsnsstion  fonda  so  under  liti^stiim  w 
hermnafter mentioned, — enacted,  "  ThstnaDiMk 
eases  it  shall  be  lawM  for  the  Lorda  Commisaioneis 
of  His  Majesty's  Treasury  to  direot  the  Cmuus* 
siooers  for  the  Redaction  of  the  Matitmal  Debt  ts 

fif  over  ftom  time  to  tiais,  if  tha  Lords  of  the 
raaiurjr  ahall  deem  it  ezpsdient  so  to  do,  into  the 
Bank  of  England  in  the  name  of  the  Aeeountaot 
General  of  the  Court  of  Chancery  or  the  Account, 
sat  General  of  the  Court  of  £xcheqoer,  in  trait 
for  the  purposes  hereinafter  mentioned,  (anythisf 
in  any  general  rules  framed  by  the  said  Cwnmis- 
sionezs  of  ArbitnlloD  nnder  any  at  tb*  alsnsai  «S 
the  said  recited  act  to  the  contrary  notwidntsnd- 
ing,)  all  aucli  sums  of  money  as  shall  from  time  to 
time  be  oertifiod  by  the  said  Commissiooen  of  Ar- 
bitration, according  (o  the  provisions  of  the  ssid 
act,  to  be  the  aubject  of  any  suit  in  any  of  the  said 
courts  of  any  of  tne  said  oolonios  respectirely,  or 
of  anv  claim  before  the  isid  Coouniasicmeis  a^iait 
wUen  any  ooaater  olaim  ahall  hSTo  bsM  fled, 
without  any  special  order  for  that  purpose,  or  o^«r 
anthority  uisn  this  act,  and  whether  audi  Courts 
of  Chancery  or  Exchequer  reapeclively  ahall  be 
sitting  or  not,  and  such  soma  shall  be  carried  to 
new  aoeounts  in  the  booksof  the  said  Bank  of  Eng. 
land  under  the  title  of '  The  fl^tad  Wast  ladia 
Compensation  Acooont  of  the  Court  of  Chanoary,* 
or  ■  The  liti(^ted  JVeat  India  Compenautioo  Ac- 
count of  the  Court  of  Exchequer,'  as  the  ease  nay 
be ;  and  anch  monies,  when  so  paid  in,  shall  m 
placed  in  the  account  of  the  number  of  the  clsin  as 
stated  and  specified  in  the  said  certificate  of  the 
said  CommiasioQen;.andsudi monies,  and  thebaic 
yeariy  dividends  arising  from  the  investment  thne- 
of,  and  also  the  dividenda  on  all  future  iovestmenls, 
as  the^  arise  and  become  due,  shall  be  inTosted 
from  Ume  to  lime  by  the  said  Acoounlant  Genenl 
in  their  names  respectiTely,  under  the  authority  of 
this  act,  in  SI.  per  cent  consolidated  bank  annul' 
ties  to  the  said  respective  aeoounts ;  and  the  said 
bank  annuitiea  purchaaed  with  the  said  oompeaia- 
tion  monies  so  iovesled  as  aforesaid,  and  the  said 
accumulations,  shall  be  paid  and  transferred  to  the 
penon  or  persons  to  whom  the  aama  shall  be  di« 
reoted  to  be  paid  or  transferred  by  any  adjndieatioa 
or  awsrd  of  the  ssid  Commissioners  of  Arbitratioa 
duly  certified  according  to  the  proTisions  of  lbs 
said  recited  act,  or  by  ihe  decree,  order,  or  jodg- 
nent  of  ^a  Court  ia  the  ool->ny  mada  in  the  said 
suit  thera'  dspeadiag,  or  say  eoort  of  •npaal.'* 
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orders,  a  return  waa  made  of  a  claim  for 
seventy  slaves,  on  an  estate  called  Prospect 
Estate,  in  the  county  of  Westmoreland,  in 
the  island  of  Jamaica,  dated  September  16, 
1834,  in  which  the  slaves  were  described 
as  being  in  (he  possession  of  George  Kir- 
lew  and  G.  W.  Hamilton,  as  receivers,  on 
the  1st  of  August  1834.    A  claim  was 
afterwards  made  by  the  same  G.  Kirlew, 
describing  himself  as  one  of  the  receivers 
i^pointed  by  the  Court  of  Chancery,  in  a 
cause  of  Ladbrooke    Rieketti,  of  Prospect 
Estate.    It  also  appeared  that  the  slaves 
had  been  registered  in  1832,  under  the 
provisions  of  an  act  of  the  colony,  as  in 
the  possession  of  G.  Kirlew  and  G.  W. 
Hamilton,  as  receivers.    On  the  S7th  of 
August  1835,  Mr.  T.  B.  Ricketts  pre- 
ferred his  counterclaim  to  the  commis- 
sioners, in  respect  of  the  same  slaves,  de- 
scribing them  as  in  the  possession  of  G.  K. 
and  G.  W.  H,  as  receivers  in  the  said 
esoM  of  Lm^rooke  v.  Rkketta.  The  com- 
mtasioners,  considering  that  these  slaves 
were  the  subject  of  a  colonial  suit  still 
pending,  made  no  award  of  compensation, 
but,  on  the  lOth  of  October  183fi,  certified 
to  the  Secretary  of  State  for  the  Colonies, 
that  the  amount  of  compensation  payable 
in  respect  of  this  claim,  was  l,i97l.  Mr. 
Ricketts  applied  to  the  commissioners, 
and  a  correspondence  ensued  between  him 
and  their  secretary,  in  which  he  denied 
that  there  was  any  such  suit  as  that  de- 
scribed, pending  in  the  colonial  courts, 
and  desired  them  to  adjudicate  upon  his 
clnim.    The  commissioners  recjuired  him 
to  procure  the  dismissal  of  the  bill,  stating, 
diat  at  present  they  had  no  power  to  ad- 
jodicate  upon  the  subject. 
In  last  Trini^  term, — 
Sir  F.  PoUoek  obtained  a  rule  nui  for  a 
mandamus  to  the  commissioners,  com- 
manding them  to  hear  and  adjudicate  upon 
tbe  claim  of  Mr.  Ricketts,  to  the  money  to 
be  paid  as  a  compensation  for  these  slaves ; 
against  whichi  in  last  term,  cause  was 
shewn  by — 

The  AtUimey  General  aad  Rennalla,  who 
contended,  that  the  commissioners  had  no 

r'er  to  do  what  they  were  called  upon  to 
by  the  proposed  mandamus.  Under 
&  6  Wfll.  4.  c.  45.  s.  14,  diey  have 
■o  power  to  adjudicate  upon  any  claim 
iriim  there  is  a  suit  respecting  the  slaves, 
NawSsBiBs,vn,-aB. 


but  the  amount  of  the  compensation  is  to 
be  paid,  not  to  the  receiver  of  the  island 
of  Jamaica,  according  to  the  rule  originally 
made  by  them,  but  the  same  is  to  be  invested 
in  the  Bank  of  England,  in  the  name  of  the 
Accountant  General,  to  be  afterwards  dis- 
tributed according  to  the  decree  or  order 
of  the  Court,  In  the  present  case,  the  com- 
missioners say,  that  the  slaves  in  question 
are  tbe  subject  of  a  suit,  and  they  propose 
to  pay  the  amount  of  the  compensation 
into  the  Bank.  Mr.  Ricketts  now  says, 
that  there  is  no  suit  pending,  and  if  there 
be,  he  is  not  a  party  to  it,  and  claims  to 
have  the  question  as  to  the  property  in  the 
slaves  decided  by  them.  But  they  cannot 
do  so.  If  there  be  a  suit,  he  should  get 
himself  made  a  party  to  it,  and  obtain  a 
decree,  or  procure  the  bill  to  be  dismissed. 
In  Angel  v.  Smith  (2),  it  was  stoted,  that 
where  property  is  in  the  possession  of  a 
receiver,  no  action  for  the  purpose  of  try- 
ing the  right  to  that  property,  can  be  sus- 
tained, not  merely  by  the  person  who  is  a 
ty  to  the  suit,  in  which  such  receiver 
been  appointed,  but  by  any  other  per- 
son. That  rule  was  distinctly  recognized 
and  acted  on  in  Robertson  v.  Patterson  (3), 
which  was  before  the  Privy  Council,  and 
in  which  the  opinions  of  Lord  Brougham 
and  Mr.  Baron  Parke  were  express  to  the 
point.  The  applicant,  therefore,  has  no 
remedy  here,  but  must  go  to  the  courts  of 
the  colony  where  the  whole  matter  is  pro- 
perly in  litigation. 

Sir  F.  Pollock  and  Stephen,  Seij.,  for 
Mr.  Ricketts,  urged,  that  it  was  incumbent 
on  the  commissioners  to  adjudicate  upon 
hia  claim.  He  waa  no  party  to  die  suit, 
the  existence  of  which,  indeed,  he  denies, 
and  it  is  most  uiijuBt  that  he  should  be 
prevented  from  receiving  the  compensation 
if  he  is  really  entitled  to  the  slaves,  because 
some  other  persons  have  instituted  some 
suit  relative  to  them.  The  commissioners 
ought,  at  least,  to  have  adjudicated  that 
some  person  was  entitled,  whereas,  at  pre- 
sent they  have  done  nothing.  Tbe  applicant 
here,  claimed  by  title  paramount  to  that 
which  was  in  contest  in  the  colonial  court, 
and  so  could  not  be  affected  by  its  decision. 
At  all  events,  the  commissioners  ought  to 
make  an  award  on  the  applicant's  claim, 

ii)  9  VeB.3S5. 
(3)  Not  r«portsd. 
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subject  to  the  luit,  and  then  be  would  have 
an  opportunity  of  trying  before  the  Privy 
Council,  on  appeal,  the  whole  question  of 
title.  At  present,  be  is  left  entirely  with- 
out remedy.  The  corpus  of  the  estate 
will  be  gone,  and  there  is  no  remedy,  he 
can  have  recourse  to,  which  will  at  a  future 
time  put  him  into  full  possession  of  the 
right  to  which  he  is  entitled. 

Cur.  ado.  nib. 

Lord  Denuak,  C.J.  now  delivered  the 
judgment  of  the  Court. — [After  stating  the 
role,  he  continued:] — The  duty  of  the 
eonmussioners  is  to  award  and  adjudge 
a  fit  and  proper  compensation  for  slaves ; 
deciding  upon  the  ownership  where  it  is  in 
dispute.  But,  if  it  be  not  merely  in  dispute, 
but  actually  in  a  course  of  litigation  before 
any  court  of  justice,  specific  provision  is 
made  by  those  rules,  which  the  act  em- 
powers the  commissioners  to  frame,  and 
clothes  with  the  force  of  law.  The  pro- 
vision is  unambiguously  worded,  and  de- 
clares, that  the  compensation  for  slaves 
which  are  the  subject-matter  of  any  suit 
in  law  or  equity,  shall  be  paid  to  the 
Accountant  General.  la  the  present  case, 
it  appears  that  the  lot  of  slaves,  No.  73| 
is  the  Bubject-uUitter  of  a  suit  pending  in 
the  Court  of  Chancery  in  Jamaica;  that 
they  have  been  the  subject  of  a  mor^pge ; 
the  mor^gee  is  now  seeking  to  foreclose, 
and  the  property  is  still  in  the  hands  of 
a  receiver  appointed  by  the  Court.  Mr. 
Ricketts  claims  these  slaves  under  a  para- 
mount title,  alleging,  that  the  roor^agor, 
his  grandfather,  was  only  tenant  for  life, 
while  he  was  entitled,  as  remainder-man 
in  tail,  under  certain  deeds  of  settlement. 
Hence  be  argues  the  injustice  of  placii^the 
compensation  money  out  of  his  reach,  and 
placing  it  to  the  credit  of  the  Accountant 
General,  in  a  suit  in  which  he  is  not,  and 
alleges  that  be  cannot  be  a  party;  and  he 
contends,  that  the  words  of  the  rule  must 
be  confined  in  their  application  to  suits  in 
vdiich  the  claimant  does  or  may  be  admitted 
to  set  op  his  own  title.  The  slaves 
being,  in  truth,  the  subject-matter  of  liti- 
gation, we  conceive  we  are  bound  by  the 
rule  established  by  the  commissioners, 
however  hard  it  may  press  upon  Mr. 
Ricketts ;  and  that,  whether  the  hardship 
arises  from  his  own  laches,  or  the  inade- 


quacy of  the  role  to  adapt  itself  to  a  case 
like  his.  We  have  formed  no  judicial 
opinion,  nor  is  it  necessary  we  should  do 
so  upon  the  question,  whether  be  might 
have  made  himself  a  party  to  the  suit ; 
much  less  are  we  to  be  considered  as  inti- 
mating that  he  will  not  be  at  liberty,  after 
the  terminstion  of  the  suit,  to  establish  the 
paramount  title  which  he  asserts  against  the 
successful  party.  He  may  be  placed  in  a 
worse  situation  by  the  act,  if  he  is  really 
entitled  to  this  property.  The  sbves  may 
be  turned  into  money  under  the  decree  of 
the  Court  of  Chancery,  and  he  may  then  be 
confined  to  his  persmul  action,  whereas, 
otherwise  he  mi^t  have  bad  recourse  to  an 
ijectment,  slaves  being  considered,  by  the 
law  of  Jamaica,  as  real  property  and  part  of 
the  estate ;  but  that  is  an  accidental  cir- 
cumstance applicable  to  Jamaica,  and  not 
extending  universally  among  the  colonies; 
for  Mr.  Surge  states,  in  his  valuable  Coat- 
mentariei  upoa  the  ColorwU  La»*t  that,  ia 
several  of  the  islands,  slaves  are  regarded 
as  personal  chattek.  We  are  therefore  of 
opinion,  that  the  rule  must  be  discharged. 
BtJe  dUchargedt  mtkoyt  eoitt* 


18S8.    \  PAaNABT  Aim  othbes  v.  thb 

June  6.    /      LANCASTER  CANAt  COMFAMT. 

Caee  far  Damage — JU^Mmubilitjf  of 
Canal  Company, 

By  an  act  of  parUament  a  canal  eompamy 
nras  empowered  to  make  a  canal,  and  to  take 
tolls  from  all  boatt  patting  thereon;  and  it 
not  enactedt  that  tt  tkoiUd  be  laieful  far 
them  to  take  vp  and  remove  any  boat  mhiek 
should  be  obstructing  the  navigation  of  tie 
eanalt  or  should  be  sunk  tAereta ,  the  oimtar 
did  not  remoae  it  :~~Heldt  that  tkey  wen 
Uabh  to  a  person  whose  boat,w^U  »amgat~ 
ing  along  the  canal,  was  imured  m  oom»- 
yuence  tf  striking  against  a  boat  tmk  in  the 
canal,  and  which  the  compmty  had  had  aei^ 
dent  time  to  remove. 

Case,  The  declaration  stated,  that  by 
the  S2  Geo.  3.  c.  cvii.  the  Lancaster  Canal 
Company  were  incorporated  for  the  pur- 
pose of  making  a  canal  from  Kirby  Ken- 
dal, in  Westmorland,  to  West  Hoi^hton*. 
in  the  covnty  of  Lancaster,  with  various 


Digitized  by  Google 


TRINITY  TERM.  188S. 


S59 


bnncbes,  to  be  Davigriile  for  boats*  bargM, 
Ifid  other  resaela;  that  tbey  were  onpow- 
ered  to  do  all  things  necessary  for  the 
making  of  the  canal,  and  to  take  tolls ;  that 
all  persons  might  navigate  with  boats  and 
vessels  of  the  proper  sise,  npon  payment 
of  the  tolls;  that  if  any  vessel  should  be 
placed  or  lie  athwart  any  part  of  the  canal, 
not  being  moored  at  each  end,  or  if  any 
person  should  wilfully  obstruct  the  navi- 
gation of  the  said  canal,  and  the  persos 
EaTing  the  care  thereof  should  not  imme- 
diately, uptm  request,  remove  or  effectu- 
ally secure  the  same,  he  should  forfeit  a 
sum  of  money  to  the  company,  and  that 
tbey  might  came  the  boat  to  be  unloaded, 
if  necessary,  and  to  be  removed  so  as  to 
prevent  the  obstruction,  and  to  seize  such 
boat,  until  the  charges  of  such  removal 
were  paid ;  and  if  any  boat  should  be  sunk 
in  the  canal  or  branch,  and  Che  owner 
thereof  should  not,  without  loss  of  time, 
weigh  or  draw  up  the  same,  it  whould  be 
lawful  for  the  company  to  cause  the  same 
to  be  weighed  and  drawn  up,  and  to  de- 
tain the  same  until  the  expenses  of  such 
weighing  should  be  paid.    It  was  then 
allied,  that  the  canal  was  completed,  and 
the  company  were  accnitomed  to  take 
tolls  ;  that  die  plainUfis  were  the  owners 
of  a  fly-boat,  with  which  they  were  accus- 
tomed to  navigate  the  canal  as  carriers ; 
that  on  the  1st  of  March  18d6.a  boatsank 
in  one  of  the  branches  of  the  canal)  and 
lay  athwart  the  same,  and  was  moored  at 
one  end  only,  and  obstructed  the  naviga- 
tion, so  that  boats  passing  in  the  daytime 
could  with  diflSculty  pass,  and  boats  pass- 
ing at  night  were  in  danger  of  runniiu 
foul  of  it ;  yet  the  defendants  n^lected 
their  duty  in  this,  that  although  a  reason- 
able time  had  long  elapsed  before  the  ac- 
cident, and  die  company  could  and  might, 
and  ou^  to  have  called  on  and  required 
ilie  owner  to  moor  the  same  at  both  ends, 
or  to  remove,  and  to  weigh  and  draw  up 
the  same,  and  if  the  same  had  not  been 
done,  might  and  ought  to  have  caused 
such  boat  to  be  weighed  and  drawn  up, 
and  could  and  ought  to  have  caused  some 
light  or  other  signal  to  be  placed  in  the 
meantime,  to  enable  persons,  steering  other 
boats  in  the  night  time,  to  avoid  the  same ; 
^et  the  defendants  did  none  of  these  acts, 
m  conseqnence  whereofi  the  plaintiflb  being 


vnable  to  see  the  obstruction  in  the  night 
time,  struck  their  boat  against  the  sunk 
boat,  and  it  was  broken,  and  great  damage 
was  done  to  the  cargo,  and  the  platntifia 
sustained  a  variety  of  losses. 
PUa — Not  guilty. 

On  the  trial,  before  Coleridge,  J.,  at  the 
Liverpool  Summer  Assizes,  1836,  the 
plaintifTs  counsel  having  opened  a  case  as 
set  forth  in  the  declaration,  it  was  objected, 
on  the  part  of  the  defendants,  that  the 
action  was  not  maintainable,  as  no  du^ 
was  cast  upon  the  defendants  to  render 
them  liable  to  the  plaintiffs  for  this  damage. 
His  Lordship  refused  to  nonsuit,  but  re- 
served the  point.  He  left  the  quesUons  of 
whether  the  company  had  notice  of  the 
sunk  boat,  and  whether  it  was  calculated 
to  obstruct  the  navigation,  to  the  jury,  who 
found  a  verdict  for  the  plaintiffs.  In  the 
ensuing  term — 

Cretmeil  obtained  a  rule  nisi  for  enter- 
ing a  nonsuit,  pursuant  to  the  leave  re- 
served, against  which  cause  was  shewn  in 
last  term  by — 

AlesBomdeTt  Wightman,  Henderson,  and 
7(}m£iuoR.—Tbeaction  is  properly  brought. 
T\m  company  are  bound  to  keep  the  canal 
in  a  safe  condition,  and  in  a  state  fit  for 
the  secure  navigation  by  the  public  ;  and  if 
they  neglect  that  duty,  they  are  respon- 
sible for  any  accident  that  may  result 
from  that  n^ligence.  The  defendants 
say,  however,  that  though  they  were 
bound  to  make  the  canal,  they  are  not 
under  any  obligation  to  keep  it  in  a  navi- 
gable condition.  The  answer  is,  that  the 
act  of  parliament  (the  32  Geo.  3.  c.  cvii. 
amended  by  the  59  Geo.  S.  c.  Ixiv.)  has 
cast  this  duty  upon  the  company.  [The 
preamble,  and  ss.  62, 84, 1 09, 1 1 1, 1 15, 124, 
were  r^erred  to,  as  shewing  powers  which 
the  company  possessed  for  the  purpose  of 
keeping  the  canal  in  proper  order.]  By 
section  91,  the  public  are  empowered  to 
use  the  canal;  and  by  section  110  it  is 
enacted,  that  it  shall  be  lawful  for  the 
company  to  raise  sunken  boats.  Now,  al- 
though those  words  are  permissive  only, 
many  authorities  shew  that  a  compul- 
sory interpretation  is  to  be  given  to  them 
— 1  Dwarris't  Stat,  261,  The  King  v.  tke 
Corporation  (f  Eye{l),  Tke  King  v.  tke 

<1)  1B.&C.86;  s.e.  lUirJ.iUp.K.&41. 
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Commimoneri  of  the  Ftockwold  Enclosure 
(a)  The  King  v.  Broderip  (3).  Then  Scale* 
v.  Pickering  (4),  Leader  v.  Moxon  (5),  MeU- 
thews  V.  Me  fVest  London  Waterworks  Com^ 
«Mny(6),  iVeld  v.  lAe  Goi  Lt^Al  Company 
(7),  i'ones  v.  £ird  (8).  Blakentore  v.  <Ae  O^o- 
norganshire  Canal  Company  (9),  areautho- 
rities  to  shew,  that  persons  acting  under  the 
peculiar  powers  given  by  acts  of  parliament 
may  be  responsible  for  the  neglect  of  the 
duties  imposed  by  those  acts.  Harris  v. 
Baker{10)  will  perhaps  be  cited  on  the  other 
side ;  but  there  it  was  held,  that  the  de- 
fendant was  not  liable,  because  he  had  no 
personal  interest  in  the  act  which  was  done, 
and  was  merely  acting  as  a  trustee  for  the 
public.  SoalsoinfiouAofiT.  Cro»(Aer(n) 
and  Sutton  t.  Clarke  (12),  the  partiei  were 
held  irresponsible  for  a  like  reason.  In 
The  Plate  Glass  Company  v.  Meret&th  {IS) 
it  was  held,  that  the  pUintiflT  was  not  enti- 
tled to  compensation.  Here,  however,  the 
company  receive  a  profit  from  the  tolls ; 
they,  therefore,  receive  a  full  consideration 
for  this  duty,  and  have  made  a  bargain 
with  the  public— iS£our6rt(^e  Canal  Com- 
pany  v.  Wheeley  (14). 

[CoLERiDOE,  J. — In  Russell  v.  the  Men 
of  Devon  {1 5)  it  was  held,  that  no  action 
was  maintainable  for  an  accident  arising 
from  the  non-repair  of  a  bridge.] 

There  the  defendants  derived  no  benefit 
from  the  subject-matter  of  the  charge.  If 
the  defendants  are  bound  to  keep  the  canal 
in  order,  there  must  be  some  means  of  en- 
forcing that  obligation — The  King  v.  Traf' 
ford{\6).  But  upon  these  pleadings  the 
defendants  are  not  at  liberty  to  take  this 
objection.  They  have  pleaded  only  not 
guilty,  and  have  thereby  admitted  the  duty 

(«)  «Chit.  Rep.  951. 

(3)  5  B.  &  C.  i59. 

(4)  4  Bing.  416 ;  s.  o.  6  Uw  J.  R«p.  CP.  63. 

(5)  3  WiU.  461. 

(6)  3  Cainpb.40S. 

(7)  1  Stark.  N.P.C.  189. 

(8)  5  B.&  Ald.83r. 

(9)  1  Myl.  fit  K.  154;  s. e. 3  Yoa. &  J«r.  60; 
3  Law  J.  Rep.  (n.s.)  Chano.  95. 

(10)  4  Mau.  &  SeL  t7. 

(11)  2  fi.  &  C.  703:  s.  c  S  U«  J.  Kep.  K.B. 

139. 

(IS)  6  TwiDt  34. 

(13)  4  Term  R«p.  794. 

(14)  3  B.  &c  Ad.79X. 

(15)  S  Term  Rep.  667. 

(16)  1  B.  &  Ad.  874 ;  s.  G.  9  Lbw  J.  Rep.  M.C. 
66, 


which  is  set  out  ip  the  inducement.  All 
that  the  general  issue  denies  is  the  breach 
of  duly — Cane  v.  Chapman  (17). 

[CoLERiDOE,  J. — Is  there  not  a  power 
ui^er  the  act  for  the  defendants  to  plead 
thegeneral  issue?] 

1%at  only  applies  to  acta  of  commia- 
sion ;  here  the  act  complained  of  is  one 
of  otmuioit—Umphelby  v,  MaeUan(18), 
Blakemore  v.  the  Glamorganshire  Canal 
Company,  It  is  true,  that  the  mischief  was 
really  caused  by  another  person :  and  pos- 
sibly an  action  might  be  maintained  against 
him,  yet  the  remedy  against  the  company 
is  not  taken  away. 

Cresswell,  Armstrottgt  and  Z.  Peel^  in 
support  of  the  rule. — First,  the  plea  of  n(»t 
guilty  does  let  in  this  objection.  It  puts 
in  issue  all  that  is  averred  in  the  declara- 
tion, which  is  necessary  to  raise  the  duty 
as  well  as  the  breadi  of  it.  It  is  the  only 
plea  that  could  be  pleaded ;  for  to  have 
denied  the  duty,  would  have  been  to  tra- 
verse an  allegation  of  law — Cotton  v.  Brornn 
(19).  Then  the  defendants  are  not  liable 
to  the  plaintiffs.  It  cannot  be  said  that 
there  is  any  contract  for  the  making  and 
repairing  of  the  canal  with  them.  Indeed, 
the  company  could  not  have  been  com- 
pelled by  any  Court  to  make  it ;  though,  if 
they  had  commenced  it,  they  might  have 
been  bound  to  complete  it — The  King  v. 
the  Inhabitants  of  Cumbernorlh  (20).  The 
legislature  have  compelled  them  to  ke^ 
a  particular  bridge  in  repair,  by  sect.  101 ; 
but  there  is  no  other  obligation  imposed 
upon  them — The  King  v.  the  Comnu- 
sioners  of  Llandilo  Roads{2\'),  They  may 
not  have  the  funds  to  do  what  is  required. 
As  to  the  words  relied  on  in  the  110th 
section,  they  are  not  necessarily  obligatory, 
such  words  are  only  so  held  when  the  act 
would  be  iooperattve,  if  any  other  construc- 
tion were  put  upon  them.  In  fact,  the  very 
provision  does  not  increase  the  rights  of  the 
company,  as  they  might  have  raised  the 
boat,  and  detained  it  to  reimburse  them- 
selves at  common  law.    Still  it  was  op- 

(17)  5  Ad.  &  EL  647}  s.o.6  Uw  J.Rep.  (a  J.) 

K.H.  49. 

18)  1  B.  &  Aid.  4S. 

19>  3Ad.&  £L3H;  a.  c  4  Law  J.  Rap.  (ha) 
K.B. 184. 

(20)  3  B.  &  Ad.  108  i  a.  0. 1  Law  5.  Rap.  (Na) 
M.C.  86. 
(31)  S  Tann  Hep.  SSt. 
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tioul  mih  them  to  remove  it  or  not.  But 
Aej  ■»  not  to  be  made  respouihle  for  the 
act  of  a  third  party.  Peraooa  who  are 
boond  to  repair  ratioiw  lawr«,  are  not  in- 
dieuble  for  obstructiona  created  by  othera 
in  tbe  highway,  neither  are  they  liable  for 
aecidcntB  arising  from  such  olutructions. 
Harru  T.  Baker  is  an  authority  for  the  de- 
feDdanta.  In  that,  and  in  other  actions 
against  trustees  who  have  discretionary 
powers  conferred  upon  them  by  act  of 
parliamentt  they  have  always  been  held 
mtspooaible,  ao  long  as  they  act  to  the 
best  of  their  jodgmeRt.  In  Jonet  v.  Bard, 
iodeed,  ibere  was  gross  negligence.  The 
ftet  of  the  company's  deriving  profit  from 
tbe  tolls  on  the  canal,  cannot  affect  the 
qocstioo,  which  is  not  one  nf  contract,  bat 
oT  duty.  The  King  t.  Wattt  (22)  was 
cited. 

Lord  Dbnkan,  C.J.  referred  to  Tka 

Cur.  adv.  raft. 

Lobs  Dzmham,  C.J.,  now  delivered  the 
judgment  of  the  Court. — After  stating  the 
declaration  and  the  plea,  his  Lordship  con- 
laeed : — On  the  trial,  before  my  Brother 
Coleridge,  the  jury  found  a  verdict  for  the 
rUntifls,  to  the  ihll  extent  of  their  loss, 
bat  the  defendants  obtained  a  rule  for  en- 
tering a  noiuuit  according  to  leave  reserved, 
and  we  have  heard  that  rule  fully  argued. 
We  do  not  feel  the  smallest  doubt  that  this 
action  may  be  maintained.  The  only  one 
of  the  numerous  cases  cited  that  appeared 
to  point  tbe  other  way,  is  Harris  v.  Baker, 
■wre  trustees  of  a  road  were  held  not 
liable  to  an  action  for  a  personal  injury 
arising  from  the  jJaintiff'a  wife  fall- 
ng  in  tbe  night  time  over  a  heap  of 
scrapings,  placed  on  the  road  side  by  the 
defendant,  who  jdaced  no  light  to  give  no- 
tice of  tbe  obairoction.  Bat  that  case  may 
be  diadngiiiahed,  as  the  action  was  against 
yeUic  officers,  who  derived  no  benefit 
from  the  road.  The  present  defendants, 
<m  the  contrary,  invite  the  whole  public  to 
uvigate  on  their  canal  in  consideration  of 
tbe  tolls  paid.  They  have  lawful  power  to 
make  the  cana),  in  all  respects,  fit  for  na- 
vigation, and  particularly  to  remove  the 

(»)  t  EMp.  2I.P.C.675. 
(t3>  14  East,  317. 


kind  of  obstmctioo  by  which  the  |dauitiSa 
suflfered.  It  is  the  same  in  principle  aa  if 
they  announced  the  carrying  on  of  a  busi- 
ness at  premises  accessible  only  by  a  cer- 
tain road  over  their  land,  which  was  open 
to  the  public  for  that  purpose,  but  which 
they  only,  and  not  the  public,  had  a  right 
to  repair,  and  then  left  diat  road  in  so  bad 
a  state  that  a  person's  leg  was  broken  when 
be  came  to  transact  business  with  them 
there.  A  more  familiar  example,  and  not 
of  very  rare  occurrence,  is  that  of  a  shop- 
keeper, who  leaves  a  trap-door  open  in  hia 
shop,  and  causes  a  customer  to  fall  down 
and  Buflfor  injury.  We  think  the  defendante 
are  certainly  liable,  and  it  u  therefore 
needlesB  to  enter  upon  the  other  point 
made,  aa  to  tbe  e^t  of  the  plea  ot  not 
guilty. 

Rule  ^charged. 


1SS8.     \   SEWBRKBOP,  ADHIRIsnATOE, 

June  14.  J     &c.  v.  day  and  ahothss. 

/Administration — Effect  of,  ivhen  grmUed 
to  one  as  the  attorney  of  anotker. 

An  adminitttiUum  granted  to  M.  ae  the 
attorney  of  JT,  the  executor  of  F,  for  the 
benefit  of  renders  M.  the  legal  represen- 
tative of  F.  during  the  life  of  K,  or^  at  tea^t 
until  K,  takes  out  probate ;  but  he  ceases  to 
be  so  on  the  death  of  whose  executor  will 
become  the  legal  representative  of  F,  and  nill 
be  entitled  to  recover  on  promises  made  ta 
himself  after  the  grant  of  administration  of 
Fs  unadministered  goods  to  him,  but  not  on 
promises  made  to  K.  as  the  executor  of  F. 

The  declaration  stated,  that  the  plaintiff, 
administrator  with  the  will  annexed  of 
Hubert  Fox,  deceased,  at  the  time  of  bis 
death,  left  unadministered  by  Owen  Ker- 
nan,  who,  in  his  lifetime,  was  executor  of 
H.  Fox,  and  who  proved  the  same  in  the 
Prerogative  Court  of  Canterbury  by  Allan 
Macdonald,  Am  certain  attorney  in  that  be- 
half, to  whom  the  said  Court  granted  let- 
ters of  administration,  with  the  will  of  the 
said  H.  Fox  annexed  {for  the  benefit  of  the 
said  O.  Keman),  which  said  O.  Keman 
appointed  John  Macdowell  and  J.  H.Hew- 
lings  executors,  which  aaid  J.  M'Dowell 
hu  since  departed  this  life,  whereupon. 
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on  the  petition  of  die  said  plaintiff)  admi- 
niitration  with  the  will  annexed  of  die  uid 
H.  Fox,  was  granted  to  the  said  plaintiff 
for  thebene6t  of  J.  H.  Hewlings,  until  he 
should  I^ally  apply  for  and  obtain  probate 
of  the  will  of  O.  Keman,  deceased  (I), 
which  said  O.  Keman  was  the  executor  of 
H.  Fox,  and  who  duly  proved  the  will  of 
the  said  H.  Fox  as  aforesaid,  complained  of 
the  defendants,  that  they  were  indebted  to 
O.  Keman  at  executor  in  5001,  for  interest 
due  on  the  forbearance  of  the  said  O.  Ker- 
nan  of  monies  owing  from  the  defendants 
to  O.  Keman  at  executor,  promised  to 
O.  Keman  daring  bis  lifetime.  The  second 
count  alleged  a  debt  to  the  plaintiff  as  ad- 
ministrator of  Fox,  for  interest  on  money 
forborne  by  him,  and  a  promise  to  him  as 
administrator.  Profert  of  the  letters  of 
administration  to  A.  Macdonald,  the  attor- 
ney of  the  said  O.  Keman,  with  the  will 
annexed,  and  also  die  letters  of  administra- 
tion to  the  plaintiff. 

Plea — that  O.  Keman  did  not  prove  the 
testament  of  H.  Fox,  but,  on  the  contrary 
thereof,  administration  with  the  will  an- 
nexed was  duly  granted  to  the  said  A. 
Macdonald,  and  the  said  A.  Macdonald 
became  and  was  the  personal  representa- 
tive of  the  said  H.  Fox,  until  the  death  of 
die  said  O,  Keman :  without  this,  that  the 
defendants  were  indebted  to  the  said  O. 
Keroan  as  executor  as  aforesaid.  Second 
and  third  pleas — Non  astumpsemnt. 

On  the  trial,  before  Lord  Denman,  C.J., 
at  Guildhall,  the  sittings  after  Michaelmas 
term,  1896,  it  appeared,  that  the  defendants 
bad  been  indebted  to  the  testator,  Hubert 
Fox,  who  died  in  the  West  Indies  in  May 
1830,  having  appointed  Owen  Keman,  who 
was  also  abroad,  his  executor.  He  did  not 
prove  die  will  personally,  but  administra- 
tion was  granted  to  Allan  Macdonald,  with 
die  will  annexed,  for  die  benefit  of  Owen 
Keman,  in  December  1830.  In  Aiuust 
1881,  Keman  died,  having  appointed  John 
M'Dowell  and  J.  H.  Hewlings  his  execu- 
tors. M'Dowell  afterwards  died,  and  ad- 
ministration,  with  the  will  annexed  of  H. 
Fox,  was  granted  to  the  plaintiff,  until 
Hewlings  should  prove  the  will  of  Kernan, 
on  the  28th  of  November  1838.  Macdo- 
nald waa  alive,  when  the  action  was  eom- 

(1)  8m  t  Wns.  Exeoatois,  347. 


menced.  The  defendants  paid  off  a  part  of 
what  was  due  to  the  testator  in  Amnist  1 881 
by  honouring  a  draft  drawn  by  O.  Keman 
upon  them  in  qualthr  of  executor ;  and,  in  a 
letter  then  sent  to  him,  admitted  their  lia- 
bility to  him  as  executor  of  the  late  H. 
Fox  upon  the  balance,  and  to  the  payment 
of  interest  thereon.  On  the  10th  of  De- 
cember 1833,  the  balance  of  the  principal 
was  paid  to  the  plaintiff,  but  the  interest 
was  not  liquidated,  and  the  action  was 
brought  to  recover  it.  The  amount  of  in- 
terest due  on  the  11th  of  August  1881, 
when  Kernan  died,  was  liSl.  18«.  Bd*t 
and,  on  the  10th  of  December  1833,  was 
i04l.  ISt.  6d.  The  j^intiff  claimed  the 
former  sum  on  tbe  first  count,  and  thelatter 
fm  the  second  count. 

It  was  objected,  that  Keman.  never  hav- 
ing proved  the  will,  was  not  the  executor, 
and,  therefore,  did  not  forbear;  conse- 
quently the  first  count  was  not  proved. 
Then,  the  administration  to  Macdonald 
never  having  been  revoked,  he  being  still 
alive,  was  the  proper  administrator  of  Fox, 
and  not  the  plaintiff ;  and  that  the  second 
count  was  not  proved.  At  all  events,  be 
could  only  claim  from  the  time  when  his 
title  accrued-^namely,  when  the  adminis- 
tration was  granted  to  him,  until  the  tinw 
when  the  balance  was  paid. 

A  verdict  was  taken,  however,  ibr  die 
plaintiff  for  the  two  sums,  the  defendants 
naving  leave  to  move  to  enter  a  nonaoit. 
In  the  ensuing  term — 

The  Attorney  General  obtained  a  rule 
nisi  to  enter  a  nonsuit,  to  arrest  the  judg- 
ment, or  to  reduce  the  damans ;  against 
which,  on  a  former  day  in  tbis  term— 

Piatt  and  Petertdorff  shewed  cause,  and 
contended,  that  the  plamtiff  was  the  proper 
representative  of  H.  Fcnu  Macdonald  waa 
appointed  administrator  merely  as  die 
attorney  of  Keman ;  his  administraticMi 
was  therefore  in  eflfect  the  administrm- 
tion  of  Keman,  and  ceased  when  be 
died— /n  the  goods  of  Cateidyii).  The 
plaintiff  is  the  legal  representative  of  Ker- 
nan, having  been  appointed  accordti^  to 
the  generfu  order  of  Sir  J.  Nicholl,  as  men- 
tioned in  that  case,  and  in  8  fVnu.  Exect^ 
tore,  847.  It  is  said,  that  the  grant  to 
Macdonald  ought  to  have  been  revoked, 

(S>4Higg.360. 
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bat  there  wss  no  necessity  for  any  revoca- 
tion. TayrUon  t.  Hannay  (3)  was  decided 
upon  the  statute  38  Geo.  3.  c.  87,  and» 
therefore,  does  not  govern  this  case.  As 
to  the  allegation,  that  the  promises  were 
made  to  the  executor  Kernan,  that  was  the 
truth,  and  is  the  correct  mode  of  pleading 
—Hurst  V.  SmUk{-t),  Catherwood  v.  Cha- 
lKmd{S).  But,  if  there  be  any  defect  of 
title  as  to  the  whole  of  the  demand,  it  is 
clear  tb^  before  the  administration  was 
granted  to  Macdonald,  Kernan  was  the 
executor,  and  the  letter  of  the  defendants 
to  him  iwoved  it.  He  was  entitled  to  re- 
cover io  diat  character  the  interest  due 
]»reviou8  to  the  date  of  Macdonald's  admi- 
lustration  ;  therefore,  to  that  amount,  the 
verdict  must  stand  on  the  second  count. 

The  Attorney  General,  contra. — As  Ker- 
nan never  proved  the  will,  he  never  repre- 
■ented  the  testator  Fox ;  and,  what  he  msy 
have  done,  is  wholly  void.  Either  Mac- 
donald is  the  administrator  of  Fox,  or,  at 
least,  the  plaintiff  is  not.  Until  the  death 
of  Macdonald,  or  the  revocation  of  the 
letters  of  administration  granted  to  him,  no 
one  else  could  be  ^>pointed  administrator, 
[Loan  Dbumav,  C.J. — There  seems  to 
be  a  distinction  between  the  granting  of 
the  administration  to  one  as  the  lawful  at- 
torney for  a  person,  and  granting  it  for  the 
benefit  of  that  person.] 

If  the  party  is  to  be  treated  as  the  attor- 
ney, there  ought  to  be  a  grant  of  probate, 
ai^  not  of  letters  of  administration. 
[Pattesok,  J. — That  would  be  so.] 
In  Taynton  v.  Hannay,  it  was  held,  that 
the  letters  of  administration  did  not  cease, 
but  only  became  voidable  on  the  death  of 
the  executor.  There  isi  therefore,  no  proof 
to  suppwt  Uie  first  count ;  and,  as  to  the 
seeoDd  coimt,  there  is  no  pronuse  to  die 
pbuntiff*.  This  objection,  homver,  ajnpears 
oa  the  declaration  itself,  so  that  the  Court 
are  entitled  to  arrest  the  judgment,  even 
though  they  do  not  think  the  evidence 
Aileo  to  establish  the  plaintiff's  case. 

Cur.  ach.  vuit. 

Loan  Dbkmah,  C.J.  now  delivered  the 
judgment  of  the  Court. — [After  stating  the 
plewliogstbe  continued:] — The  question  in 

(S)  3  Bos.  &  Pol.  S6. 
(4)  7TenBR«p.l8S. 

(a)  1B.&C.150;  s.alLawJ.IUp.K.Bw6(i. 


the  cause  Is,  what  is  the  I^al  efffeet  of  these 

different  letters  of  administration  7  We  are 
of  opinion,  that,  by  the  first  grant,  Macdo- 
nald  became  the  legal  representative  of 
Fox,  during  the  life  of  Kernan,  and,  at  all 
events,  until  he  should  himself  take  out 
probate,  which  he  never  did ;  but  that,  on 
the  death  of  Kernan,  that  grant  was  ipso 
facto  at  an  end,  and  the  subsequent  grant 
to  the  plaintiff  is  good.  The  consequence 
is,  that  the  plaintiff  is  entitled  to  recover 
on  the  second  count  all  interest  accruing 
subsequent  to  the  grant  to  him,  and  die 
rule  must  be  absolute  to  reduce  the  verdict 
on  that  count  to  that  amount.  But,  the 
defendants  are  entitled  to  a  verdict  on 
both  the  issues  on  the  first  count,  because 
the  defendants  never  were  indebted  to 
Kernan  as  executor  for  interest,  nor  pro- 
mised him  as  executor.  Their  debt,  and 
their  promise,  in  law,  for  interest  during 
Kernan's  life,  were  to  Macdonald  as  admi- 
nistrator, and  not  to  Kernan.  This  appears 
on  the  face  of  the  declaration  itself,  and 
therefore,  would  be  a  ground  for  arresting 
judgment  on  the  first  count:  but,  as  we  are 
of  opinion  that  the  issues  on  that  count  are 
proved  in  &vour  of  the  defendants,  the  rule 
will  be  absolute  to  enter  the  verdict  ac- 
cordii^ly. 

Rule  abtobUe  to  etUer  verdut 
for  defendants  on  ike  frst 
ceuaJ,  and  to  reduce  the  da- 
nages  on  the  seeond  eotmt. 


18S8.    t  J 
June  14    I  HESCEBOM  0.  BBAOO. 

Stamp — Mortgage. 

Where  a  mortgage  is  created  by  a  charge 
upon  premUeSt  and  the  mortgagor  cooeiumU 
to  pay  a  eertam  sum  and  interest^  and  to 
discharge  all  rates,  taxes,  and  assessments 
payable  in  respect  of  the  premises,  it  is  not 
to  be  considered  as  a  mortgage  for  an  imcer* 
tarn  and  unlimited  amomt,  so  euto  require  a 
etampqftSL 

EjectmentforpremisesatBethnal  Green. 

On  the  trial,  at  the  Sittings  in  this  term, 
before  Coleridge,  J.,  the  lessor  of  the 
plaintiff  claimed  as  mortgagee  a^inst  the 
defendant  as  mor^[agoT,  and  put  in  a  mort- 
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g^e  deed,  dated  March  B,  stamped 
with  a  S/.  stamp,  whereby  the  defendant 
granted  to  the  lessor  of  tlie  plaintilT,  in 
consideration  of  the  loan  of  ^100/.,  to  be 
repaid  with  51.  per  cent,  interest,  the  pre- 
mises in  question  for  a  term  of  1 ,000  years, 
with  a  proviso  for  redemption,  on  repay- 
ment, on  the  8th  of  March  1836,  of  the 
said  sum  of  3001.  with  lawful  interest, 
**  without  any  deduction  or  abatement 
whatsoever  for  or  by  reason  of  any  taxes, 
charges,  assessments,  cause,  matter,  or 
thing  whatsoever  now  or  hereafter  to  be 
imposed  upon  or  payable  in  respect  of  the 
premises,  or  on  the  principal  sum  of  8002., 
or  the  interest,  or  upon  the  said  J.  Mer- 
ceron,  his  executors,  administrators,  or 
assigns,  for  or  in  respect  of  the  same,  by 
act  of  parliament  or  otherwise."  The 
deed  contained  a  covenant  by  the  defen- 
dant for  the  repayment  of  the  principal 
sum  and  interest,  and  the  discharge  of  all 
the  above  payments.  It  was  objected,  that 
the  stamp  was  insufficient,  as  the  mortgage 
was  granted  to  secure  an  indefinite  sum,  and 
not  merely  SOOl,  and  interest ;  therefore, 
it  required  a  stamp  of  ibl.  His  Lordship, 
upon  the  authority  of  HtUte  v.  Peters  (l), 
held  the  stamp  to  be  insufficient,  and  non- 
suited the  plaintiff,  giving  the  lessor  of  the 
plaintiff  leave  to  move  to  enter  a  verdict 
for  him.  A  rule  nisi  having  been  obtained 
accordingly,  cause  was  shewn,  in  the  course 
of  this  term,  by — 

Byles. — This  deed  was  not  properly 
stamped.  By  the  55  Geo.  S.  c.  184.  sch.  1. 
*  Mortgage,'  where  "  the  total  amount  of 
the  money  secured,  or  to  be  ultimately  re- 
coverable thereupon,  shall  be  uncertain, 
and  without  any  limit,"  the  sum  of 
must  be  paid  as  a  stamp  duty.  Here,  as 
the  mortoagee  is  to  be  repaid,  not  only  the 
money  advanced,  but  also  all  charges  for 
rates  and  taxes,  the  amount  secured  by 
the  deed  is  uncertain,  and  without  limit. 
There  ought,  consequently,  to  have  been 
a  stamp  of  85/.  Halse  v.  Peters  is  an 
express  authority.  See  also  Dickson  v. 
C««(2).  Probably  Doe  d.  Scrvton  v. 
Snaitk  (3)  will  be  relied  on,  which  has  been 

ta&Ad.807;s.o.l  LswJ.  lUp.  (ii.s.) 
1  B.  &  Ad.  S4S;  s.  c.  8  Law  J.  lUp.  K.B. 
(S)  BBing.l46;s.e.lLawJ.IUp.(N.s.)C.F.S9. 


supported  by  Doed,/artnm  v.  Larder(A); 
and  the  Court  must  decide  which  autho- 
rities are  to  be  sustained. 

Wighiman,  contr4. — Doe  d.  Scrulon  v. 
Snaiih  shews  that  the  deed  was  properly 
stamped.  There,  a  security  against  con- 
tingent loss  was  given,  and  it  was  held  not 
to  be  for  an  unlimited  sum.  It  is  so  here: 
the  mortgagee  secures  himself  against  the 
diminution  of  his  principal  by  the  payment 
of  taxes  and  charges,  so  that,  in  truth,  only 
SCO/,  is  secured.  In  Halse  v.  Peterst  there 
was  a  direct  money  payment  of  the  addi- 
tional sum. 

Cur.  ado.  mitt. 

Loan  Denhan,  C.J.  now  delivered  the 
judgment  of  the  Court. — The  plaintiff  was 
nonsuited  on  the  ground  of  the  insuffi- 
ciency of  the  stamp  on  a  mortgage  deed, 
on  the  authority  of  Halse  v.  Peters^  decided 
in  this  court  in  Michaelmas  term  1881. 
In  Doe  d.  Scrulon  v.  Snmth,  which  was  de- 
cided in  Hilary  term,  1832,  the  Court  of 
Common  Pleas  took  a  diflferent  view  of  the 
point,  all  the  four  Judges  giving  their 
reasons  in  detail  for  thinking  the  stamp 
sufficient.    The  former  case  was  not  at 
that  time  reported,  nor  brought  before  the 
Court  of  Commmi  Pleas :  on  the  other 
hand,  the  decision  of  the  Court  of  King's 
Bench,  and  the  opinion  of  Lord  Tenterden,in 
Pruessing  v.  Ing{5),  on  which  the  Court  of 
Common  Pleas  mainly  relied,  does  not  ap- 
pear to  have  been  cited  in  Halse  v.  Peters. 
We  are  of  opinion,  that  the  authority  of  Doe 
d.  ScrutoH  T.  Stiaith  ought  to  prevail.  The 
objection  was,  that  the  mortgage  deed  was 
stamped  only  to  the  extent  of  the  sum  ad- 
vanced, and  did  not  cover  the  amount  of 
taxes  and  rates  which  might  be  charged 
on  the  premises,  and  which  the  mortgagor 
covenanted  to  pay,  and  until  payment  of 
which  the  proviso  for  redemption  was  not 
to  operate.   This  amount  is  truly  said  to 
be  uncertain  and  without  limit,  aond  hence 
the  iSl.  stamp  is  argued  to  be  necessary, 
instead  of  the  ad  vahrem  stamp.    The  an- 
swer is,  that  to  the  amount  of  those  taxes 
and  rates  the  mortgagee  is,  at  all  events, 
entitled ;  that  he  required  no  stipalation  in 
respect  of  them ;  and  that  the  stamp  is  re- 

(4)  S  Bing.  N.a  9S ;  i.  e.  5  Law  J.  R«p.  (r.s.) 

CP.  m 

(5)  4B.&Ald.M«. 
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gulated  by  the  amount  advanced  or  agreed 
to  be  advanced.  This  distinction  is  made 
clear  by  the  Chief  Justice's  remarks  in  Doe 
d.  Smdm  V.  Snaitk.  We  are  therefore  of 
opinion,  that  the  rule  for  setting  aside  the 
nonsuit,  and  entering  a  verdict  for  the 
plaintiff,  must  be  made  absolute. 

Rule  absolute. 


1838.     \    THE  QUEBK  V.  THE  UABQDIS 
Jtine  2.    /  OF  SALISBURT. 

Poor  Sate—ToUt-'Ocaqaer, 

The  Marquis  of  SaUsbury  was  rated  at 
the  occupier  of  land  described  m  the  rate  as 
Ware  Bridge,  which  is  a  wootlen  structure 
across  the  river  Lea,  partly  in  the  parish  of 
Ware,  andpartly  in  the  parish  of  Great  Am- 
well.  It  rests  on  wooden  piles,  driven  into 
the  bed(>f  the  riofr,  and  on  abutments  of  brick' 
work,  OH  the  banks  attached  to  the  bridge; 
and  also  rei^g  on  ^iles  driven  into  tbeoed 
of  lAe  riwr,  thtre  u  a  stand,  laed  by  the 
loU-eoUector,  which  ieinthe  parish  of  Great 
AmweH,  The.  woodwork  and  frame  of  the 
bridge  have,  during  the  last  twenty  years, 
been  repaired  at  the  expense  of  the  Marquis, 
by  whose  orders  the  bed  of  the  river  has  been 
excavated  for  the  purposes  of  such  repmrs. 
He  has  repmred  the  planking  of  the  car- 
riage-way, but  has  never  repaired  the  road 
itself.  He  is  entitled  to  toll  from  persons 
carrying  goods  over  the  bridge,  under  a 
grant  from  the  duchy  of  Lancaster,  in  the 
reign  of  Charles  I.  ^  (Ae  Umn  of  Hertford, 
Olid  oiher  postetdtms,  tt^ether  with  the  tolls 
caUnf  traverse,  to  be  taken  as  usuaUy  ac' 
euttomed—that  it,  for  eoery  cart  passing 
ooer  Wan  Bridge.  In  «  htquisiHon  tem- 
pore 1 7  Edm.  %,  and  in  two  anc'unt  nnnisters' 
accounts,  the  toll  was  described  as  toll 
traverse  of  the  bridge  of  Ware.  The  tolls 
were,  ai  the  time  of  the  rate,  collected  by  a 
person  for  one  Everett,  who  had  contracted 
mtk  the  Marquis  for  the  same  by  a  parol 
agreement  for  a  certain  sum,  half  of  which 
was  paid  down  at  the  time  of  the  contract, 
and  the  rest,  which  was  payable  by  monthly 
instalments,  was  receiv^  by  a  warrant  of 
aitorney : — He^,  ^st,  that  the  Sessions 
were  justified  tn  treating  the  Marquis  as 
owner  of  the  land  on  which  the  bridge  stands, 
and  therefore  conndering  the  tolls  to  be  tolls 
truveru,  paid  to  him  as  owner  of  <Aa(  Amd; 
NBwSBan^VIL-aB. 


secondly,  that  he  was  rightly  assessed  as  the 
occupier,  since  Everett,  not  holding  any  de- 
mise  of  the  land,  nor  any  valid  demise  of  the 
tolls,  could  only  be  looked  upon  at  collecting 
them  for  him;  thirdly,  thai  as  part  tjf  the 
land  by  which  the  tolls  were  earned  was  in 
the  parish  of  Ware,  the  assessment  tn  that 
parish  was  right ;  fourthly,  that  the  Sesnons 
oug^  to  have  found  the  faxU  tpeeifietdiy, 
OM  not  have  sent  ap  the  documentary  and 
other  evidence  to  the  Court  in  the  shape  of  a 
case. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (h.s.)  M.C.  p.  110.] 


1838     C^""  COHHUSIOMBBS 

June  8  1**'         isaoLTEBT  debtob« 

'       COURT  tn  re  uaulin. 

Insolvent  Debtors  Act — Outlaw. 

The  Court  for  the  relief  of  Insolvent 
Debtors  hadpower  under  the  7  Geo.  4.  e.  57. 
«.  10,  lo  dwlnarge  out  of  custody,  a  pruoner 
conjfiMd  upon  process  iff  outlawry  for  a  debt* 

A  rule  had  been  obtained,  calling  upon 
the  commissioners  of  the  Insolvent  Debtors 
Court,  to  shew  cause  why  a  writ  of  pro- 
hibition should  not  issue,  to  prohibit  them 
from  carrying  into  force  an  order  for  the 
discharge  of  one  Hamlin.  It  appeared, 
that  Hamlin  was  sued  by  Grossly  in  1 834, 
for  criminal  conversation,  and  a  verdict, 
with  aOl.  damages,  was  recovered  against 
him.  Judgment  was  signed,  but  as  he 
was  not  to  be  found,  process  of  outlawry 
was  sued  out,  and  in  1895  he  was  taken 
on  a  capias  utiagatum.  On  the  3rd  of 
November  1837,  he  applied  to  the  Insol- 
vent Debtors  Court  for  his  discharge,  and 
that  Court  ordered  him  to  be  discharged 
afler  he  had  been  imprisoned  four  months 
from  that  time.    In  Hilary  term— 

5tV  W.  W.  Follett  shewed  cause,  and 
contended^^at  as  by  the  7  Geo.  4.  c.  79. 
s.  10  (T),  any  person  in  custody  upon  any 
process  whatever,  &r  any  debt,  damage, 
costs,  or  sum  of  money,  may  petition  the 
Insolvent  Debtors  Court  to  be  discharged, 
there  waa  nothing  to  prevent  a  person  out- 
lawed on  civil  process,  from  applying  to 

(t)  Whieb  is  r«-nuwted  in  1  &  3  Viot  e.  llOi, 
S.35. 

SM 
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that  Court.  If  not,  the  cominissioDers  had 
jurisdiction.  Assuming,  however,  that 
they  had  not,  yet  there  was  no  necessity 
for  granting  the  writ  of  prohibition.  The 
commissioners  have  made  their  order :  if 
they  have  no  jurisdiction,  it  will  he  of  no 
avail,  and  they  will  not  take  any  further 
step.  In  Ex  parte  Batline{ii)t  it  was 
doubted  whether  this  Court  could  grant  a 
prohibition  to  the  Insolvent  Debtors  Court. 

CroatUr,  contrft. — The  Insolvent  Deb- 
tors Court  could  not  make  this  order.  An 
outlaw  cannot  apply  to  it,  so  long  as  the 
outlawry  continues.  He  cannot  avail 
himself  of  any  process,  and  has  no  right  to 
appear  in  any  court.  How  then  can  he 
petition  for  his  discharge? — Fin.  Ahr. 
'Outlawry,'  Co.  litt.  122,  6,  128,  Grif- 
jUk  T.  MiddUton  (3^  Loukes  v.  Holbeack 
(4),  Aldridge  v.  BulleT[5\  and  BeaU' 
champ  V.  Tomkint  (6).  In  Ex  parte  LaW' 
rence  (7),  the  Cotirt  of  Common  Pleas  held, 
that  a  party  in  contempt  for  non-payment 
of  fees  due  in  the  Court  of  Chancery  could 
not  be  discharged  under  an  Insolvent 
Debtors  Act  And  in  CoMtlemaC*  aue(8), 
the  Court  only  decided  that  the  Justices  at 
Sessions  could  not  pronounce  a  judgment 
Uiat  an  outlaw  was  irrelievable,  though 
they  recommended  them  to  discharge  him. 
There,  the  application  was  not  by  the  out- 
law himself. 

[Lord  Denhah,  C.J. — It  does  not  fol- 
low that  we  ought  to  interfere  with  what 
the  Court  may  ^ve  done.] 

But  they  had  no  jurisdiction  to  do  it. 
Then  this  is  the  proper  course  of  proceed- 
ing. This  Court  has  power,  by  prohibition, 
to  coDtroul  all  inferior  Courts,  where  they 
exceed  their  jurisdiction — Bme.  Abr. '  Pro- 
hibition,' Ex  pane  Smiftk{9)f  and  Grant 
V.  G<mld(lO).  And  the  application  may 
be  nude  any  time  before  thie  sentence  has 
been  executed — Roberts  v.  Humby{ll). 

4  B.  &  Ad.  690. 

3)  Cm.  Jao.  4t5. 

4)  4  Bing.  419;  t.  c.  6  Lrw  J.  Rep.  CP.  37. 

(5)  t  Mw.&  W«li.4tS;  t.  0.6  Law  J.  Rep. 
(H.S.)  Excb.  151. 

(6)  3  Taunt.  14t. 

(7)  1  Bos.  Sc  PuL  47T. 

(8)  4  Burr.  S119.f  137. 

(9)  2  Cr.  M.  &  R.748  ;  8.e.  S  Law  J.  Rep. 
(M.8.)  Eioh.  S3, 

(10)  t  H.  Bl.  100. 

(U)  SHee.4cWels.lS0;  a.  e.7UwJ.R»p. 
(N.I.)  Ezdu  45. 


In  Ex  parte  Baitine,  the  order  of  this  Coart 
was  completely  executed  when  it  was 
made,  but  here  the  order  will  not  be  com- 
pleted until  the  expiration  of  the  imprison* 
ment.  So  also  in  In  re  Poe  (12),  the  sen- 
tence had  been  carried  into  execution. 

Sir  W.  fV.  FoUett  referred  to  Dichmv. 
Baker  {IS). 

Cur.  <u2v.  vuU. 

LoKD  DsxuAiff,  C.J.  now  ddivered  the 
judgment  of  the  Court. — A  rule  was  ob- 
tained, and  has  been  argued  in  this  case, 
to  shew  cause  why  a  prohibiuon  should 
not  go  to  the  Insolvent  Debtors  Court, 
prohibiting  them  from  proceeding  to  dis- 
charge a  defendant  who  has  been  outlawed 
in  an  action  for  criminal  conversation,  on 
the  general  ground,  that  an  outlaw  cannot 
be  heard  in  any  court,  except  for  the  single 
purpose  of  reversing  his  outlawry.  And 
this  is  an  undoubted  rule  of  law  laid  down 
in  numerous  cases  and  text  books,  the  aa- 
thority  of  which  is  fully  recognised,  and 
was  acted  upon  by  the  Court  of  Common 
Pleas  in  Loukes  v.  Jloibeack,  Brother 
Park  there  pronounced  a  learned  judgment 
affirming  the  principle,  and  applying  it  to 
a  motion  for  setting  aside  an  annui^  in 
that  court,  granted  by  a  person  outlawed 
in  thg  Court  of  King's  Bench,  in  an  action 
to  recover  arrears  of  diat  annuity.  Whe- 
ther the  words  of  the  Insolvent  Debtws 
Act,  which  were  cited  in  the  argument,  as 
creating  an  exception  from  the  general 
rule,  ought  to  have  that  effect,  is  the  ques- 
tion which  we  are  now  called  upon  to  de- 
cide.   But,  in  truth,  we  cannot  consider  it 
an  open  question.   The  wordi,  **bytmf 
process  rniatsoerer,**  "  by  reason  or  aw 
aamages,"  are  undeniably  extenaiTe  «aan^ 
to  embrace  a  person  outlawed  in  an  action : 
whether  it  be  an  action  of  tort,  or  m  debt, 
or  assumpsit,  appears  to  make  no  dHAr- 
ence  in  the  case.    There  may  be  some 
ground  for  contending  that  perstms  out- 
lawed, were  not  in  the  contemplation  of  tbe 
act ;  but  in  Lord  Mansfield's  time,  this 
Court  expressly  declared  its  unaoiniovs 
opinion  on  two  diflferent  oecasioos,  that  an 
outlaw  fell  within  the  clause  of  the  then 

(19)  5  B.&Ad.681i  s.0.  S  Law  J.  Bap.(RJ.) 

K.B.  33. 

(13)  1  Ad.  &  E1.8S3:  s.cSLaw  J.IUp.(RA) 
K.B.t07. 
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«xiMi^  aet»  Ae  lenni  of  which  exactly 
correspond  nilh  the  present.  We  hold 
ourtelves  bound  by  that  opinion,  and  think 
that  we  must  diacbarge  the  present  rule. 
— In  the  case  of  Loukes  v.  Holbeach,  no 
reference  was  nude  to  the  report  in  Bur- 
rtm,  which,  indeed,  could  not  have  been 
brought  to  bear  on  the  quettioa  there  de- 
cided. 

Rule  dieehargei. 


18S8.  1 
Jime  18.  / 

Bmknpt—e  Geo.  4.  e.  16.  f.  127. 

The  Banlcrupt  j4ct,  6  Geo.  4.  c.  1 6.  «.  1 27, 
is  ref  nupecttoe,  and  mpUe*  to  a  ceue  where 
tmo  eommitsioHS  isned  agairut  a  bankrtipt 
prior  to  the  pa$smg  of  that  act,  but  he  ob- 
tamed  hie  certificate  wkder  the  second  nbie* 
quentiif  thereto,  and  did  not  pay  15s,  m  the 
pound  under  the  second. 

Held,  also,  that,  as  his  fuiure  property  is 
vested  m  the  assignees  under  the  sectmd  com' 
mditiom,  he  had  no  riglU  to  sue  for  a  deUt 
mUhougk  his  ms^nees  tSd  not  iiUerfere. 

Aammput  for  money  received  by  defen- 
dant for  plaindfT's  use. 

P^— That,  on  the  16^  of  July  1832, 
the  plaintiff  became  a  bankrapt;  a  com- 
miasioa  issued  against  him,  under  which 
he  ftbtained  hii  certificate:  that  afterwards, 
on  the  SOth  of  May  1825,  he  became  bank- 
rupt again;  a  second  commisaion  issued 
against  him,  and,  after  the  passing  of  6 
Geo.  4.  c.  16,  to  wit,  on  the  Ist  of  April 
1826,  be  obtained  hia  certi&cate  under  this 
second  commission;  nererthelessfhiaeatate 
bath  not  produced  sufficient  to  pay  IBs.  in 
the  ponnd,  whereby,  and  by  force  of  the 
■tatnte,  the  debt  in  the  declaration  men- 
tioned, hath  Tested  in  the  assignees  under 
the  last-mentioned  oommisston. 

Denaurrer,  and  joinder  therein. 

Thecase  was  argned  in  Hilary  term  by — 

Knonles,  for  the  plaintiff. — The  ques- 
tion is,  ss  to  the  effect  of  the  6  Geo.  4. 
c.  16.  s.  127.  The  defendant  contends, 
that  the  property  of  the  bankrupt  is  Tested 
in  die  asugneeaabaolntely,  so  as  to  prevent 
his  suing  for  any  debt.    There  ia  no  ex- 

Sreas  decision  upon  the  {wint,  but  it  may 
e  conaidtred  that  there  ia  an  analogy  be- 


tween this  case  and  that  of  an  uncertificated 
bankrupt,  for  the  bankrupt  acts  vest  in  the 
assignees  all  property  present  and  future, 
yet  it  has  been  held  in  many  cases,  that  if 
the  assignees  do  not  interfere,  tlie  uncerti- 
ficated bankrupt  may  sue  for  and  recover 
debts  owing  to  his  estate  —  Kitchen  t. 
BarUch{\),  Silk  v.  0*6orB(2),  Nias  v. 
Jdamson(S\  JVebb  t.  Fox  (4),  Fonlerv. 
Doim{5\  Drayton  t.  Dale (6).  There  ia 
no  reason  why  the  same  rule  should  not 
apply  to  the  case  of  a  bankrupt  who  be- 
comes so  a  second  time,  without  having 
paid  15f.  in  the  pound  under  first  com- 
mission. The  politnr  of  the  legislature 
must  be  the  same.  In  Robertson  v.  Score 
(7),  indeed,  it  was  held,  that  the  bankrupt 
was  not  liable  to  be  sued.  Caren  v.  Ed' 
wards  {8)  decided,  that  the  section  did  not 
apply  where  the  certificate  was  obtained 
previous  to  the  passing  of  the  act.  ElsUmv* 
Braddick{9), — and  the  contrary  appears  to 
have  been  held  in  Exports  Hatsley  (10),— 
decides,  that  the  statute  has  a  retrospective 
effect.  None  of  these  cases,  however,  at  all 
decide  the  present  question,  as  it  was  not 
raised  in  any  one.  Then,  there  is  another 
defect  in  the  plea :  the  atatute  excepts  out 
of  the  property,  whidi  shall  vest  in  the 
assignees,  the  tools  of  trade  and  necessary 
wearing  apparel :  there  is  no  negative  w 
this  exception;  and  though  the  action  is  for 
money  had  and  received,  that  money  may 
be  the  produce  of  the  sale  of  the  tools  and 
household  property. 

[CoLBRiDOB,  J. —  Will  the  protection 
remain  if  they  have  been  reduced  into 
money  ?] 

Again,  the  plaintiff  may  be  entitled  to 
this  money  merely  as  a  trustee,  in  which 
case  the  debt  would  not  vest  in  the  as- 
signees— ^tMcA  V.  Keeley{\\). 

[LiTTLBDALB,  J. — It  lies  OD  you  to  shcw 
that.] 

(1)  7  East,  53. 

(2)  1  Esp.  140. 

(3)  3  B.     Aid.  f35. 

(4)  rXenD  Rep.  391. 
lb)  1  Bos.  &  Ful.  44. 

(6)  S  B.  &  C.  «93 ;  s.e.  f  Law  J.Rep.  K.B.  SO. 

(7)  3  B.  &  Ad.3SBi8.o.  lUwJ.  Rep.  K.B. 
124. 

(B)  4B.&  Ad.35t. 

(9)  2  C.&  M.4S5;  s.e.3  Law  J.  It*p.(N.s.) 

Erch.  l«0. 

(10)  2  Mont.  &  Ayr.4»€. 

(11)  1  Term  R«p.  619. 
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SirW»  fF.Fo/fcH,  contra.— The  property 
Tests  under  the  provision  of  the  present 
Bankrupt  Act  in  the  assignees  absolutely. 
The  language  used  therein  diifers  from  that 
in  the  5  Geo.  St.  c.  30.  a.  9,  nhich  merely 
enacts,  that  the  future  effects  shall  continue 
liable.  Now,  as  the  debt  is  to  vest  in  the  as- 
signees, the  bankrupt  cannot  maintain  any 
action  to  recover  it.  That  is  theefTectofthe 
decision  in  Robertson  v.  Score ;  see  also  Ex 
parte  Robinson  ( 1 2).  In  Eltton  v.  Brad- 
dick,  there  was  an  elaborate  judgment,  and 
the  Court  of  Exchequer  decided,  that  the 
6  Geo.  4.  c.  16.  s.  127.  has  ■  retrospective 
effect,  and  it  does  not  appear  upon  what 
ground  Ex  parte  HamUy  was  decided. 
The  analogy  of  the  case  of  the  uncertificated 
bankrupt  was  pressed  upon  the  Court  in 
Till  V.  ^t^on  (13),  and  Robertson  v.  Score, 
but  repudiated  by  them;  and  the  decision 
in  the  former  case  has  been  folbwed  by 
Fowler  v.  Cofter(H). 

KnomUs  replied. 

Cur.  adv.  vuU, 

Lord  Dbnhan,  C.J.  now  delivered  the 
judgment  of  the  Court. — This  was  an  ac- 
tion brought  in  assumpsit  upon  counts  for 
money  had  and  received,  and  on  an  account 
•tated.  The  defendant  pleaded  in  sub- 
stance, that  the  plaintiff,  in  the  year 
became  bankrupt*  and  obtained  his  certifi- 
cate :  and  again,  that,  in  the  year  1825,  he 
became  bankrupt,  and,  on  the  Ist  of  April 
1826,  obtained  his  certificate,  but  that  the 
estate  of  the  plaintiff,  under  the  latter 
commission,  was  not  sufficient  to  pay  his 
creditors  15a,  in  the  pound,  and  had 
not  paid  them,  or  any  of  them,  that  sum'. 
To  this  there  was  a  demurrer,  and  the 
question  is,  whether,  under  the  circum- 
stances disposed  in  that  plea,  the  plaintiff 
is  entitled  to  bring  this  action ;  and  that 
mainly  depends  (as  was  admitted  in  argu- 
ment on  both  sides)  upon  the  proper  con- 
struction of  the  127th  section  of  6  Geo.  4. 
c.  1 6,  because,  if  that  statute  applies  to  the 
cases  of  bankruptcy,  which  took  place  be- 
ibre  it  passed,  it  was  hardly  contended, 

(12)  Moot.  &  M'At.  44;  s.a.rL«w  J.  Rep. 

Chanc.  75. 

(IS)  r  B.fc  C.  664;  S.O.  as  Hill  «.  Wilson,  6 
Law  J.  Rap.  K.B.  127. 

(U)  10a&C.4C7i  s.e.8LawJ.  Rap.K.B. 


but  that  the  plea  does  amount  to  an  ankwer 
to  the  action;  and,  we  think,  that,  after  the 
decisions  which  have  taken  place,  the  ques- 
tion can  no  longer  be  considered  as  open. 
The  language  of  the  127th  section  of  6 
Geo.  4.  c.  16.  is  as  follows: — "If  any  per- 
son who  shall  have  been  so  discharged  by 
such  certificate  as  aforesaid,  &c.  shall  be 
or  become  bankrupt,  and  have  obtained,  or 
shall  hereafter  obtain,  aucb  certificate  as 
aforesaid,  unless  his  estate  shall  pay 
in  the  pound,  his  future  estate  and  effects 
(except,  &c.)  shall  be  vested  in  the  as- 
si^ees  under  the  commission;"  and,  uptm 
this  point,  whether  the  Bankrupt  Act  does 
apply  to  commissions  sued  out,  and  certifi- 
cates thereunder  obtained  before  it  passed, 
or,  in  other  words,  whether  the  statute  just 
quoted  be,  in  its  effect,  retrospective,  the 
Court  of  Exchequer,  afler  deliberation  and 
s  careful  comparison  of  the  language  of 
the  two  statutes  (5  Geo.  2.  c.  30,  and  the 
present  act),  have  come  to  a  decision  in  the 
affirmative.  That  being  so,  we  consider 
ourselves  bound  by  that  decision,  being  of 
opinion,  that  it  is  most  inconvenient  to 
question  the  authority  of  cases  deliberately 
decided,  except  for  the  strongest  and 
(deiarest  reasons.  In  this  case,  however, 
we  approve  of  the  reasons  given,  as  well  as 
of  the  decision  itself,  which  is  indeed  for- 
tified by  the  cases  of  Fowler  v.  Coster,  and 
Robertson  v.  Score.  The  statute,  therefore, 
being  (as  we  think  it  is)  applicable  to  the 
present  case,  what  is  its  effect?  The  words 
are,  "his  future  effects  shall  be  vested  in 
the  assignees,"  and  his  person  only  be  pro- 
tected. The  language  of  the  former  act, 
6  Geo.  2.  c.  30.  s.  9,  is  different;  it  is  there 
said,  that  *<  the  future  effects  shall  remain 
liable  to  his  creditors  as  before  the  pasaiiq; 
of  that  act" — that  is,  according  to  the  con- 
struction put  by  this  Court  in  Fourier  r. 
CoMteTt  liable  to  his  individual  creditors. 
Here,  however,  they  are  vested  absolutely 
in  the  assignees,  and,  by  consequence,  di- 
vested from  the  bankrupt  under  the  cir- 
cumstances disclosed  in  the  plea,  which  we, 
therefore,  think,  contains  a  sufficient  an- 
swer to  the  action,  and  that  judgment  must 
be  for  the  defendant(I5). 

Jydgment  fat  the  defendant, 

(IS)  See,  howerer,  Oalhrie  v.  Boncber,  S  Sin. 
f48.  where  the  Vies  CliaoeeUor  hdd  thit  the  6 
Geo.  4.  e.  16.  s.  It7.  was  not  ratroqivetiTe. 
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1&S8'.     \      '  THX  QUEEN  e.  WILIIAH 
Juoe  5.    /  OOODBDEN. 

PamibrokerM— Conviction  for  talang  Ex- 
cemve  ^  40  Geo.  3.  c.  99. 

W^n  ike  exact  interest  due  to  a  pawn- 
broker  on  a  turn  advanced,  would  amount  at 
the  end  of  a  numtk  to  a  fraeltonal  part  of  a 
farthimg,  but  the  piedge  cotUimut  for  to 
many  moiUkt  that  the  unit  mw/if  he  com' 
pleUt  the  pambroker  it  nol  jutlified  m 
tahng  more  than  that  umt,  and  eanmt  daim 
^aJioMng  for  each  month. 

Qtuere —  ff%it  amount  he  it  entitled  to, 
where  the  pledge  does  not  eontiiiiie  long 
enough  to  compute  the  wot. 

iFor  the  report  of  the  above  case,  see 
aw  J.  Rep.  (ir.s.)  M.a  p.  114.] 


1838 
Jnne  14 


ABlKCKOHSn  AMD  OTHIRS 
V.  HICXHAR,  IXECUTOB  OV 
1.  T.  FOCOCK. 


Evidence —  Witness — Legatee— Insolvent 
Debtor — Executor  of  Assignee. 

In  ah  acHon  by  the  assignee  of  the  rever^ 
tion,for  breaches  of  covenant  to  repair,  and 
to  pay  rent,  the  husband  of  a  woman,  to  whose 
aeparate  use  the  lessor  bequeathed  an  an- 
ninfy,  and  charged  it,  inter  alia,  upon  the 
premises  demited  prior  to  the  assignment  of 
the  reversion,  is  a  competent  witness  for  such 
attigneet 

Underthe  1  Geo.  4.  c.  U9.  t.  7,  the  at^ 
agmment  by  the  provisional  attignee  to  a 
peroom  who  has  tign^d  hit  tKceptanee  of 
Aif  appoiiUment  as  attignee,  vettt  the  pro- 
perty in  AtM,  ^toagh  he  does  not  execute  <Ae 
su^nment  or  any  counterpart. 

Upon  the  death  of  the  assignee  of  an  in- 
solvent debtor,  tlie  estate,  hwluding  terms for 
years,  of  the  insolvent,  will  patt  to  the  «ace- 
cutor  tf  the  asngnee. 

Covenant  on  a  lease,  granted  by  one 
Charles  Wilmot  to  Thomas  Tasker,  dated 
June  24,  1 804,  for  forty-one  years,  at  the 
yearly  rent  of  21/.,  which  contained  the 
usual  covenants  for  payment  of  rent  and 
for  repairs.  The  declaration  alleged,  that 
Wilmot  assigned  to  the  plainiiflTs,  and  that 
Tasker's  interest  came  by  assignment  to 


Pocock,  who  appointed  the  defendant  to  be 
his  executor ;  and  breaches  of  covenant 
were  assigned  for  non-payment  of  rent  and 
neglect  to  repair. 

/'fco*— First,  that  Pocock  never,  was  the 
assignee  ;  second,  that  the  defendant  is  not 
the  assignee ;  third,  that  the  premises  did 
not  vest  in  the  defendant  as  executor. 

At  the  trial,  before  Patteson,  J.,  at  the 
second  sittings  in  Hilary  term,  1837,  it  ap- 
peared, that  Tasker,  the  lessee,  took  the 
benefit  of  the  Insolvent  Debtors  Act,  1 
Geo.  4.  c.  119,  in  1822;  an  usignment 
of  all  his  effects  was  made  in  tliat  year 
to  the  provisional  assignee,  who,  on  tlie 
18th  of  November  18^S,  executed  an  as- 
signment to  Pocock,  he  having,  on  the  1 6th 
of  November,  signified  in  writing  to  the 
Insolvent  Debtors  Court  his  acceptance  of 
the  appointment  of  assignee.  He  did  not, 
however,  execute  the  counterpart  of  the 
assignment.  To  prove  that  he  interfered 
widi  the  property,  the  plaintiffs  called  a 
peraoa  named  Hardy,  who  was  the  hus- 
band of  one  of  the  daughters  of  Mr.  Wil- 
mot, the  lessor.  He  had  died  in  1815, 
having,  by  his  will,  bequeathed  an  annuity 
to  his  daughter,  Mrs.  Hardy,  for  her  sole 
and  separate  use,  and  after  her  death,  to 
her  children,  which  was  charged  upon  this, 
among  other  property.  It  was  objected, 
that  he  was  incompetent,  but  his  testimony 
was  admitted.  Pocock  died  in  1832.  The 
defendant  contended,  that  inasmuch  as 
Pocock  did  not  execute  the  counterpart  of 
the  assignment  from  the  provisional  assig- 
nee, be  never  became,  in  law,  the  assignee ; 
but  if  Uie  assignment  to  him  was  -valid, 
yet  it  could  not  pass  to  his  executor  oa 
his  death.  His  Lmrdship  directed  the  ver^ 
diet  to  be  entered  for  the  plaintifl&,  giving 
Uie  defendant  leave  to  move  to  enter  a 
nonsuit  on  both  points. 

In  the  ensuing  term,  a  rule  ntjt  was  ob- 
tained accordingly  ;  against  which,  cause 
was  shewn,  on  a  former  day  in  this  term, 
by- 

C/iannell, — First,  the  witness  was  com- 
petent :  he  derives  no  personal  benefit 
from  the  result  of  this  cause.  It  is  said, 
that  the  rent  which  the  defendant  is  called 
uptm  to  pay,  and  the  value  of  the  dilapida- 
tions, will  mcrease  the  fund  out  of  whir' 
his  wife's  annuity  is  payable.  But  sbr 
entitled  to  have  her  annuity  out  of 
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premises,  whether  the  pluntiflb  or  the  de- 
fendant pay  the  rent.  She  is,  therefore, 
indifferent;  and  ifshe would  be  competent, 
BO  is  her  husband.  She  is  in  the  same 
situation  as  a  creditor  of  the  deceased,  who 
is  a  competent  witness  for  an  adminis- 
trator. i\^0RvUv.  DortM  (1)  is  anauthority 
in  support  of  the  competency.  Scctmdly, 
the  defendant  is  properly  charged  as  assig- 
nee. The  1  Geo.  4.  c.  119.  s.  7.  enacts, 
that  the  Court  dull  appoint  a  persoi  to 
be  on  Btsignee ;  and  wboi  such  asMgnec 
shall  hare  stifled  his  accratance  of  the 
appointment,  the  estate  of  the  insolvent, 
vested  in  the  provisional  assignee,  shall  be 
assigned  by  him  to  such  assignee.  It  is 
not  required  that  he  should  execute  the 
assignment,  or  any  counterpart.  Pocoek 
did  stgntfy  his  acceptance,  and  the  assign- 
ment was  duly  made  to  him.  This  term, 
therefore,  vested  in  him,  provided  he 
elected  to  accept  it,  which,  according  to 
the  evidence,  he  did.  Then,  if  it  vested 
in  him,  it  paosed,  with  all  the  rest  of  bis 
pn^rt^,  to  his  executor.  It  is  true,  that 
by  aeotion  14,  die  Court  may,  upon  tba 
death  of  an  ass^nee,  appoint  a  new  sssig* 
nee,  on  the  application  of  a  creditor,  and, 
upon  such  appointment,  all  the  estate  will 
vest  in  the  new  assignee ;  but  no  such  ap* 
pointmenthas  taken  place  in  this  instance. 

Piatt,  6ontr&. — First,  it  is  soaght  in  diis 
action,  not  merely  to  obtain  the  payment  of 
the  arrears  of  rent,  but  to  recover  that  whi^ 
was  to  go  to  support  the  subject-tnatter 
on  which  the  annuity  is  eharged.  The 
witness  is  directly  interested  in  the  event. 
The  trustees  who  are  to  pay  may  not  be 
solvent,  uid  the  judgment  against  the  de- 
iendut  would  therefore  give  them  fiiods, 
out  of  which  the  annuity  would  beeame 
payable.  Then,  secondly,  the  defendant 
cannot  be  sued  as  assignee.  Pocock  did 
not  become  the  assignee  of  Tasker.  Some- 
thing more  was  requisite  than  the  mere 
expression  of  his  acceptance  of  the  ap* 
pointment.  It  ought  to  have  been  shewil 
that  he  consented  to  take  the  term.  As- 
suming, however,  that  he  did  become  the 
assignee,  the  estate  could  not  go  to  his 
teecutor.  The  assignment  oonstituted  a 
pe-f  •  nal  trust,  and  oannot,  therefore,  vest 

il)  5B.& Ad.MSi  s>e.  t  Uw  J.  Rap.  (m.) 
\.i7i. 


in  tlie  executor.  Upon  the  death  of  the 
assignee,  the  estate  either  reverts  to  the 
provisional  assignee,  or  to  the  insolvent. 

Car.  ado.  raft. 

Loan  Dbhhait,  C.J.  now  delivered  the 
judgment  of  the  Court. — This  was  an 
action  of  covenant  by  a  lessor  against  the 
executor  of  the  assignee  of  his  lessee,  aa 
insolvent,  for  non<paymekit  of  rent  accrued 
due  since  the  testator's  deaA.   We  ielt 
some  doubt  w|iedier  the  aeticn  could  bs 
maintained  against  the  executor,  from  a 
provinon  in  ^  Insolvent  Debtors  Acts, 
which  may  be  thought  to  import  that  the 
appointment  of  such  assignee  is  a  mere 
personal  trust;  we  mean,  the  power  vested 
in  the  insolvent  commissioners  to  appomt 
a  new  assignee  on  the  death  of  him  fori* 
merly  appointed :  but  on  full  consider- 
ation, and  on  referring  to  Bloxam  v.  Hub- 
bard(i),  Jldritt  v.  KeUeridge{9),  and  Ex 
parte  Bainbridgg  {i},  decided  under  the 
Bankrupt  Act.  B  Geo.  X.  c.  SO,  we  think 
the  executor  n  liable,  as  mreamting  the 
assignee,  if  the  latter  acted  aa  tenant  of 
the  premises  demised,  as  well  as  asaented 
to  the  assignment. 

But  the  evidence  by  which  this  fact  was 
established  was  objected  to,  aa  proceeding 
fVom  a  witness  who  was  said  to  be  inad- 
missible by  reason  of  his  inrerest  in  the 
result  of  die  suit.    That  witness  was  the 
husband  of  a  lady  who  waa  entitled  to  an 
annuity  charged  on  the  preiaiaes,  ^ich 
were  vested  in  the  plaintiflTa  as  trutteeSi 
The  annuity  was  settled  to  the  separate  use 
of  the  wife,  and  afterwarda  for  the  benefit 
ofthec^iMrcn.  Itwasarguedtthftttliewii- 
ness,  dkerefore,  Uiroagh  the  interest  of  Ms 
wife  hi  those  |wemises,  was  iateresccd  in 
fixing  the  defendant  with  thia  rent,  thai 
the  security  for  the  annuity  might  be  the 
angler.    But  this  objection  is  obvioariy 
untenable;  for,  in  whatever  person  the 
lease  may  he  vested,  the  r«nt  must  be  paidt 
and  the  interest  of  the  witneaa,  if  any,  is 
fiir  too  remote  to  render  him  incompetent. 
Hie  rule  must  tberefinre  be  dischugcd. 

Xule  discharged, 

(t>  5  East.  407. 

(S)  lBiii(.355}  s.o.tUwJ.R«p,  CP.  15. 
(4)  6  Vss.  451. 
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y-  DOS  d.  BOVLTBB  AND  OTHEBS 
1838.      \      V,  AVIIEBZ.BT. 
June  14.^        <^  BATCHEXAK  AND  OTHEBB 
V.     V.  BOWLES  AND  0TBEB8. 

Evidaiee— Interested  Witness — Bated 
InhabikaU~^9  Geo.  S.  c.  170.  s.  9. 

In  ^ectment  by  ftarish  cjjSeers  toreeoeer 
loads  belonging  to  the  parish,  a  rated  mAs- 
biiant  is  rendered  a  competent  ntitness  for 
the  parish^  by  the  59  Geo.  S.  c.  170.  s.  9. 

[For  the  report  of  the  above  eaae,  see 
7  Law  J.  Rep.  (m.s.)  M.C.  p.  115.] 


1888.     \o&BBH  AHD  OTHBKS  B.  BICK^ 
June  14.  /  NBLL  AKD  OTHERS.  . 

Bankruptcy — Proveable  Debts. 

Tl»  difference  hOtseen  the  eontraet  price 
a  mrgo  oU  of  merchoMtahle  qvsditff, 
•Aio4  eertmn  penons  had  agreed  to  pur- 
diasSf  bat  had  re/used  io  accept,  and  the 
market  price  of  the  oi/,  at  the  time  of  refusal, 
cannot  be  proved  under  a  fiat  of  hankni^cy, 
issued  agmnst  these  persons,  iqMn  an  act  of 
baakmfiey  eoamiUed  subsefnent  to  there- 
fmoL 

Special  case  under  the  S  &  4  Will.  4. 
c.  4S,  which  stated  the  following  facts : — 
On  the  4th  of  November  1831,  Mtssn. 
Fidd  &  Thompson,  oQ-nwrcbants  in  Uie 
ciiy  of  London,  entered  into  the  fc^ftowing 
emtnct  with  Messrs.  Green,  Wignun,  & 
Green,  for  the  purchase  of  one*balf  of  the 
«»enn  oil  and  Iwad  matter  to  arrive  in  the 
nip  Harpooner. 

*'  Bought  for  Messrs.  F.  &  T,  of  Wi. 
gram  &  Green,  one  half  quantity  of  all  the 
■sperm  oil  and  head  matter  of  merchantable 
quality  that  may  arrive  by  the  ffarpooner» 
Captain  Clarke,  now  on  her  voyage,  at 
£8i.  per  ton,  to  be  received  by  the  buyers 
vrithin  fourteen  days  ailer  the  ship  has 
landed  her  cargo  on  a  wharf  in  London, 
and  paid  for,  at  the  expiration  of  that  pe- 
riod, by  an  approved  bill  at  six  moouia, 
or  in  monc^,  deducting  i^l.  per  cent,  dis- 
count,  at  the  buyer's  option.  Customary 
allowance  for  dirt  and  water. 

"  W.  8c  J.  B,  teokera." 


The  Harpooner  was,  at  the  time  of  this 
contract,  on  a  fishing  voyage,  on  account 
of  the^aintifis,  in  the  South  Seas ;  and  on 
die  5th  of  April  18S2,  before  her  arrival, 
Messrs.  Fielu  &  Thompson  entered  into  a 
amilar  contract  for  Uie  other  half  of  the 
carpo,  at  63^  per  ton.  The  Harpooner 
arrived  at  the  port  of  London  on  the  8tb 
of  A^il  1838,  having  on  brard  a  cargo  of 
epenn  ml  and  bead  matter  of  a  merchant- 
able quality.  The  cai^  was  thereupon 
landed  at  a  wharf  in  London,  and  notice 
thereof  was  given  to  Field  &  Thompson, 
and  the  quantity  was,  within  fourteen  days 
after  such  landing,  ascertained  to  be  SI&4 
tons  and  96  gallons,  and  the  price  of  the 
whole,  taking  half  at  68/.  per  ton,  and  half 
at  63/.  per  ton,  waa  ascertained  to  be 
16,661/.  7s.  lOd.,  after  making  such  allow- 
ances as  the  contracts  provided  for.  On 
the  2nd  of  May  1833,  whieh  was  the  four- 
teenth day  after  the  ship  had  landed  h« 
cargo,  the  plaintifia  tendered  tlie  oil  to 
Field  &  Thompson,  and,  at  the  time  of  the 
tender,  nothing  remamed  to  be  done  by 
the  plaintiflb  to  complete  the  contract  ex- 
cept actual  delivery,  and  nothing  renained 
to  be  done  by  Field  &  Tliompson  but 
payment:  the  latter,  however,  refused  to 
accept  the  oil.  At  the  time  the  Harpooner 
arrived,  and  the  cargo  was  landed,  and 
when  the  same  was  tendered  to  and  refus- 
ed by  Field  &  Thompson,  the  market  price 
of  oil  and  head  matter  of  the  quality  of 
that  oontraeted  to  be  purchased  as  afore- 
laid,  ma,  within  the  knowledge  of  all  the 
parties,  only  5 IL  I0«.  per  ton,  which  ^iee, 
and  no  more,  the  sud  <nl  and  head  matter 
would  have  produced  had  it  been  sold  on 
die  day  it  was  so  tendered.  The  differ- 
ence between  the  price  contracted  for  (de- 
dnctii^  such  diseonnt  as  the  ccntracia 
apecify)  and  the  market  price,  was  3,478/. 
Is.  $d.  Field  &  Thompson  bemg  embar- 
rassed in  dieir  circumstances,  a  meeting  of 
their  creditors  took  place  on  the  l<Hb  of 
May  1 SS3.  The  plaintiflTs  and  defendants 
attended  that  meeting,  and,  in  cfmsider- 
ation  of  plaintiffs  foregoing  legal  proeeed- 
ii^  against  Messrs.  Fidd  &  Thompson, 
the  defendants,  who  were  at  such  meetii^ 
iq»pointed  trustees  of  Field  &  Thompson's 
estate,  agreed  to  pay  the  plaintiffs  what- 
ever debt  or  damages  they  would  have 
been  entitled  to  prove  in  respect  of  their 
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con  tracts  against  the  estate  of  Field  & 
Thompson,  supposing  them  to  hare  com- 
mitted an  act  of  bankruptcy,  and  a  fiat  to 
have  issued  against  them. 

The  question  for  the  opinion  of  the  Court 
is,  whether,  if  Field  &  Thompson  had  com- 
mitted an  act  of  bankruptcy  on  the  lOib  of 
May  183S,  and  had  been  duly  declared 
bankrupts,  the  plaintiffs  would  have  been 
entitled  to  prove  against  their  estate  in 
respect  of  ^e  above  contracts.  If  the 
Court  should  be  of  opinion  that  they  could, 
then  the  question  was,  whedter  for  the  sum 
of  3,472/.  U.  Sd.t  or  what  other  sum. 

The  action  was  in  assumpsit  upon  the 
agreement,  and  the  judgment  was  to  be 
entered  for  the  plaintiffs  or  defendants, 
according  to  the  decision  of  the  above 
questions.  The  case  waa  argued  in  Easter 
term,  by — 

Robintm,  for  the  plain tifTs.— The  da- 
mages in  this  case  would  have  been  prove- 
able  under  a  6at,  because  the  contract  had 
been  broken  before  the  act  of  bankruptcy, 
and  the  damages  upon  the  breach  were 
ascertained.  The  proper  criterion  seems 
to  be,  that  if  the  breach  has  occurred  be- 
fore the  act  of  bankruptcy,  and  tlie  amount 
of  damages  can  be  ascertained  without  the 
intervention  of  a  jury,  so  that,  if  an  action 
were  brought  upon  Uie contract,  the  Judge 
could  tell  me  Jury  the  amount  of  damages, 
and  they  would  m  bound  to  give  a  verdict 
for  that  amount,  there  is  a  proveable  debt. 
That  die  breadi  must  occur  before  the 
bankruptcy,  is  true — Ex  parte  Groom  {\\ 
Ooddanl  V.  yanderheyden  (2) ;  but  in  the 
present  case  it  did  so.  It  is  no  objection 
to  the  proof  of  a  debt,  that  it  rests  in  da- 
mages, provided  their  amount  is  ascertain- 
able— ffanumd  v.  Toulman{S),  Johnson 
V.  Spiiler{4,),  That  appears  also  from 
the  fact,  tliat  the  losses  on  policies  of  in- 
surance, which  are  certainly  unliquidated 
damages,  may  be  proved.  So  also  in 
guaranties  and  loans  of  stock — Utterson  v. 
yemon(S\  whidi  was  reviewed  and  ap- 
proved of  in  Ex  parte  Day{6)f  Ex  parte 

(1)  1  AtV.  115. 
(1)  3  WiU.!e70. 
(3;  7  Term  Rep.  6t<. 
(4)  1  Dottg.  168. 

(A)  S  Tern  B«p.  539  j  afterwirds  4  Tsm  Rsp. 

570. 

(6)  r  T«s..S01.  • 


Canipbell(7),  Parker  v.  Itamtbottom{B), 
Ex  parte  King  {9),  It  waa  decided  in 
Nightingal  v.  DevUme(lO),  that  tnde&i^ 
tattu  asMunqait  will  not  Ue  on  a  contract  to 
replace  stock ;  therefore  it  is  clear,  that 
the  substantial  nature  of  the  debt,  and  not 
any  technical  form,  is  looked  to.  In 
Taylor  v.  Young  (11),  the  damages  were 
not  wholly  of  a  pecuniary  nature.  Boor- 
man  V.  A^<uA  (12)  will  be  relied  on;  but 
there,  the  breach  of  contract  had  not  oc- 
curred before  the  bankruptcy,  and  it  was 
argued  as  a  contract  for  goods  bargained 
and  sold ;  here,  the  contract  estends  far- 
ther. Then,  it  is  clear  that  there  will  be 
no  difficulty  in  ascertaining  the  amount  of 
damages.  Certainly,  if  the  damages  on  the 
breach  of  cOtatracta  for  the  loan  of  stock 
can  be- ascertained,  they  may  in  the  present 
case.  Indeed,  Gamsford  t.  Canv2(18), 
Leigh  V.  PatereoniX^),  uid  Slartw  t. 
Cortazzi{\S\  shew  that  the  principle  is 
well  established,  and  that  the  amount  of 
damages  is  the  difference  between  the 
price  at  the  time  of  contract,  and  at  the 
time  when  the  contract  was  to  have  been 
fulfilled.  Both  prices  are  ascertained  in 
this  case.  As  to  Ex  parte  Thompson  (16), 
Ex  parte  MarthaU{17),  and  Ex  parte  the 
Lancaster  Canai  Company they  are 
all  cases  where  there  was  no  distinct  breach 
of  the  contract  at  the  time  of  the  bank- 
ruptcy. 

R.  F.  Rkharde,  contrft.— This  debt  waa 
not  proveable.  It  was  a  demand  for  da- 
mages which  were  unliquidated,  and  the 
amount  whereof  could  not  be  ascertained 

without  a  jury.  It  cannot  be  said,  aa  a 
matter  of  course,  that  the  amount  of  da- 
mages wiU  be  the  difference  in  the  price 
at  the  two  periods,  because  there  may  be 

(7)  16  Vm.  f44. 

(B)  SB.&C.  Sd7;  8.0.  9  LawJ.B«p.K.B.l«. 

(9)  8  Vea.  334. 

(10)  a  Btirr.S589. 

(11)  3B.&  Ald.5tl. 

(12)  9  B,  &  C.  145}  s.a.  7  Uw  J.  R»p.  K.B. 
1»8. 

(13)  tB.&C.6t4;  s.c.tUwJ.IUp.K.B.llt. 

14)  8  Taunt.  540. 

15)  t  Cr.  H.  &  R.  165}  4  Uw  J.  Rep.  (it.s.> 
Exch.  218. 

(16)  MoDt.  fc  Bli.  tl9;  s.c  S  Law  J.  Hup, 
(N.B.)  Baokr.  5. 

(17)  2Dw.&Ch.589;B.(!.SDes.&Cli.  ISO; 
S  Law  J.  Rap.  (lu.)  Bankr.  M  i  3  Ibid.  37. 

(18)  1  Hoot.  tr. 
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many  odidr  oireumaUaiees  ia  the  cue  for 
(fae  jary  to  oonsider.  The  eaaec  of  the 
•ale  of  stook  are  not  analogous,  because 
there,  the  value  of  stock  is  in  truth  easily 
ascertainable,  and  there  can  be  no  difficulty 
in  determining  nhat  ought  to  be  paid  at 
die  time  when  the  akock  is  to  be  replaced. 
Aa  proof  on  policies  of  insurance,  where 
there  is  no  donbt  as  to  die  amonnt  of  the 
loss,  beyond  what  ia  the  mere  subject  of 
calculatioD,  the  proof  is  allowed ;  but  not 
where  any  dispute  arises  as  to  what  losses 
are  to  be  taken  into  the  account,  for  the 
commissioners  can  only  take  the  proc^ 
where  the  amount  is  a  mere  question  oC 
^ures.  It  should  also  be  i^nerved,  with 
reference  to  the  proof  on  loans  of  stock, 
dut  there  has  usually  been  some  bond  to 
•eeare  the  repayment,  and  that  has  been 
taken  as  the  legal  debc  A  variety  of  cases 
■hew,  that  where  there  is  any  uncertainty 
as  to  tlu  real  amonnt  of  damages,  the  de- 
mand is  not  Ae  subject  of  proofr^Foriar 
NortoH  (19),  Parker  v.  Crate  (20), 
Baanuter  v.  Stock  (21),  Hamtmd  v.  Toul- 
flum,  Utterton  v.  Femon,  as  last  decided 
by  the  Ckturt,  Atwood  v.  Partridge  (2S), 
Taylor  v.  Yotmg,  YaUep  v.  Ebtrt  (28), 
Foster  v.  Surtees  (24).  In  many  of  them, 
the  amount  of  damages  was  as  easily  as- 
certainable as  in  the  present  castb  OeodtitU 
V.  Nortk(^5)  establishes,  that  in  trcfpan 
for  mesne  profits  a  certificate  is  no  bar. 
But  in  truth,  this  case  is  decided  by  Boor- 
num  T.  A'iiuA,  which  is  completely  in  point, 
and  was  determined,  not  on  the  ground  of 
any  contingency  in  the  debt,  but  because 
the  damages  were  not  the  subject  of  proof. 

Ronton  replied. — It  is  difficult  to  dis- 
tinguish this  from  any  contract  for  the 
sale  of  goods  without  a  stipulated  price ; 
there  must  then  be  a  settlement  of  the 
price  by  the  commissioners ;  and  it  is  not 
disputed  that  they  can  admit  the  proof. 
He  cited,  in  addition,  The  Overseers  of  St. 
Martin  y.   Warren  (26),  and  Ex  ftarte 

(19)  6  T«na  Rep.  695. 

(to)  5  Bing.  63 ;  s.  o.  6  Law  J.  Rm.  C.F.  9S9. 
(fl)  6  Term  Rep.  489. 

(tty  4Biiia.t09;s.c.5UwJ.Rep.C.P.154. 
(S3)  1  a  £  Ad.  698 ;       9  Uw  J.  Rep.K.B. 

105. 

t4)  1«  East,  605. 
S5)  S  Dong.  562. 
26)  1  B.  &  Aid.  491. 

New  Sesies,  VII,— Q.B. 


Coming  (27),  and  commented  on  the  cases 
cited,  contending  that  they  fell  within  one 
or  other  of  the  two  predicaments,  either 
there  was  no  breach  before  the  bankruptcy, 
or  the  amount  of  damages  was  unascer- 
tainable. 

Cur.  odp.  wUt, 

Lord  DaNXAH,  C.J.  now  delivered  the 
judgment  of  the  Court. — The  question  in 
this  case  was,whet])er  the  difference  between 
the  contract  price  of  a  cargo  of  whale  oil  of 
merchantable  quality,  which  certain  per- 
sons had  agreed  to  purchase  of  the  plain- 
tiffs, but  had  refused  to  accept,  apd  the 
market  price  of  the  oil,  at  the  time  of  re- 
fusal, oould  be  proved  under  a  fiat  of  bank- 
ruptcy issued  against  those  persons,  upon 
an  act  of  bankruptcy  committed  subsequent 
to  the  refusal.  The  decision  of  Boorman 
V.  Naikf  cited  on  the  defendants*  behalf, 
is  not  decisive  of  the  present  case,  because 
there,  the  breach  did  not  take  place  till 
«Aer  the  act  of  bankruptcy  and  the  com- 
mission ;  but  independently  of  all  autho- 
rity, we  must  inquire,  whether  the  differ- 
ence of  price  before  stated,  which  undoubt- 
edly is  the  true  measure  of  the  damages 
sustained  by  the  plaintiffs,  was  a  debt  due 
iVom  the  bankrupts.  In  many  cases  in 
Chancery,  proof  haa  been  admitted  qf  the 
value  of  stock  agreed  tQ  be  transferred  at 
a  given  day ;  most  of  them  are  cases  of 
loans  of  stock ;  but  there  is  an  instance  of 
allowing  the  value  of  a  sum  of  stock  to  be 
proved  which  was  covenanted  to  be  trans- 
ferred by  a  marriage  setdement.  We  were 
strongly  pressed  widi  these  authorities,  as 
establishmg  the  principle,  that  any  right 
to  recover  money,  or  money's  worth,  may 
be  treated  as  a  debt,  when  its  amount  can 
be  fixed  by  calculation  :  but  we  think 
those  cases  must  be  regarded  as  exceptions 
to  the  rule,  which  is,  generally  speaking, 
that  no  claim  of  this  nature  shall  be  prove- 
able  as  a  debt,  for  which  the  intervention 
of  a  jury  is  necessary.  That  it  was  so 
here,  is  undeniable,  for  every  one  of  the 
data  which  form  the  basis  of  the  calcula- 
tion may  be  denied  and  disputed,  and  is 
the  subject  of  opinion,  rather  than  direct 
decision  of  fects.   And  although  the  case 

(S7)  9  Ves.  115. 
2  N 
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finds  the  quantity  of  oil,  and  that  it  was  of 
merchantable  quality,  and  that  customary 
allowances  were  offered  to  be  made,  and 
what  was  the  market  price  of  oil  of  that 
quality  at  the  time  of  refusal,  and  that  such 
price  was  in  the  knowledge  of  all  parties, 
yet  it  does  not  find  that  any  settlement  was 
made,  or  account  agreed  to  by  the  bank- 
rupts, nor  anything  which  would  have 
precluded  them  from  disputing  every  one 
of  those  facts  before  a  jury.  Oa  the  con- 
trary, it  atatea  that  the  bankrupts  posi- 
tively refased  to  accept  or  pay  for  the  oil, 
and  no  reason  is  assigned  for  their  so 
doing.  For  these  reasons,  we  are  of  opi- 
nion that  the  sum  claimed  is  not  a  debt, 
but  damages,  and  cannot  be  proved ;  there- 
fore, our  judgment  must  be  for  the  defen- 
dants, that  a  nolU  prosequi  be  entered. 

Judgment  for  the  defendants* 


Nov.  84,  16S6.\  THB  QHESH  tf.  TBI  IltHA- 

May  80,  1888.  J   bitants  of  abssoblb. 

Poor  Law^Orders — Notice  of  Certiorari 
—Recognvumce — Return  of  Certiorari, 

The  notice  of  the  application  for  a  c«r- 
tiorari,  required  by  the  IS  Oeo.  2.  c.  1 8.  «.  5, 
may  be  signed  by  the  attorney  for  the  party 
tuing  okt  the  tame. 


Where  the  certiorari  is  sued  out  at  the  in- 
stanee'of  a  parish^  the  recognizances  required 
by  the  5  Oeo.  2.  c.  19.  r.  i.  must  be  entered 
into  by  one  or  more  inhabitants,  on  behalf  «f 
the  parish,  niith  others,  as  sureties. 

Where  the  writ  of  certiorari  had  been  oft- 
tained  in  time,  but  the  aliomanee  ntae  irregu- 
lar, the  Court  enlarged  the  return  of  the  writ, 
and  quashed  the  aUonranee,  giving  Ihepartie* 
leave  to  cure  the  defect. 

Upon  a  certiorari  to  the  Setsiont,  to  re* 
(Hrn  all  the  proceedings  on  an  order  of  re* 
moealt  which  had  &mi  quashed  absolutely, 
the  Sessions  returned  the  origintU  order  of 
removal,  the  notice  of  t^tpeal,  and  their  order 
qtuishing  the  order  of  removal : — Held,  that 
this  Court  could  not  question  the  propriety  of 
the  det^ion  of  the  Sessions,  on  groimds  sug- 
gested upon  affidavit — lume/y,  the  vaaUdUif 
of  the  iK>tice  of  appeal- 

iFor  the  report  of  the  above  case,  see 
aw  J.  Rep.  (h.8.)  M.C.  p.  109.] 


Z>OB  dem,  PLBTIH  0.  BKOWB. 
HOLLINOWORTH  t).  B&ODBUCX. 

POWEIL  V.  REES. 

These  cases  will  be  reported  in  the  ear 
ailing  volume. 


Digitized  by 


[275] 


REGUL^  GENERALES. 

Trinity  Term,  1888. 


It  u  OftOBftiD,  thai  in  ftttun,  in  any  aetioii  againit  an  acceptor  of  a  bQl  of  exclumge,  or  Uw 
Duknr  of  a  prominory  note>  the  derendant  shall  be  at  liberty  to  itayproceedinga  on  payment  of  tbe 
&bt  and  costs  in  that  actioD  only. 

(Kgned  by  all  tbe  Judges.) 


Whsuab  It  ia  expedient  that  certain  of  tbe  Tolee  and  regulatioiM  made  in  Hilary  term.  In  the 

fourth  year  of  His  late  Majeaty  King  William  the  Fourth,  punoant  to  tbe  statute  of  the  3  &  4 
Win  4.  e.  42.  s.  1,  should  be  amended,  and  some  further  rules  and  regulations  made  pursuant  to 
Aesame  statute;^ — 

It  IB  THBBBroRB  OaoBKBD,  that  from  and  after  the  first  day  of  Michaelmas  term  next,  indn- 
sire,  unlcM  pariiament  shall,  ip  the  meantime,  otherwise  enact,  the  following  roles  and  regulations, 
Blade  puTMuuit  to  the  said  statute,  shall  be  put  in  force ; — 

1.  It  IB  Oedbbbd,  that  tbe  17th  and  19th  of  the  general  rules  and  regulations,  made  pursuant 
to  the  sUtute  3  &  4  Will.  4.  c.  42.  s.  1,  be  repealed,  and  that  in  pUce  thereof  Ae  two  following 
aamsded  rules  be  subetitnted — viz. 

roB  TBI  bbvbntbbmth  bole. 

'^Thcn  mon^  is  paid  into  court,  such  payment  shall  be  pleaded  in  all  cases,  and  as  near  as  may 
be  in  tbe  Mknring  form,  mutatii  mtUaniUi:—' 

C,  I>.  -^The  day  of  .    The  defendant,  by  ,  his  attorney 

ata.  >  (or  in  person,  &c.),  aays,  (or,  in  case  it  be  pleaded  as  to  part  only,  add^  "  as  to  /. 
A.  B,  3   bung  part  of  tiie  sum  in  iSb»  declaration"  or  '*  count  mentioned,"  or  *'  aa  to  the 

rendue  of  the  sum  of  '.")  that  the  plaintiff  ought  not  further  to  maintain  his  action,  because  the 
defendant  now  brings  into  court  the  sum  of  I.,  ready  to  be  paid  to  the  plaintifif.  And  that  the 
defendant  finther  a^rs,  fliat  the  plaintiff  has  not  sustained  damages  (or,  in  action  of  debt,  "  that  he 
nerer  was  indebted  to  tiie  plainti^"}  to  a  greater  amount  than  the  said  sum,  &c.  in  respect  of  the 
cause  of  action  in  the  declatation  mentioned  (or  "  in  Ae  introductoiy  part  of  the  plea  mentioned") ; 
and  this  he  is  ready  to  verify ;  wherefore  he  prays  jndgment  if  the  plaintiff  ought  farther  to  maintain 
hia  action  thereof. 

roR  thb  nihbtbbhth  evlb. 

The  plaintiff,  after  delirery  of  a  plea  of  payment  of  money  into  court,  shall  be  at  liberty  to 
reply  to  the  same,  by  accepting  the  sum  so  paid  into  court  in  ftill  satisfaction  and  discharge  of  the 
cauae  of  action  m  respect  of  which  it  has  been  paid  in;  and  h«  shall  be  at  liber^,  in  that  case,  to  tax 
luB  costs  (tfsuit,  and  m  case  of  non-^yment  thereof  within  forty-eight  hours,  to  algn^ judgment  for 
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hia  cMts  of  suit  to  taxed ;  or  the  plaintiff  may  reply, "  that  he  hai  flustaiaed  damage!  (or  **  that  Um 
defendant  va>  and  is  indebted  to  htm,"  as  the  case  maybe,)  to  a  greater  amonnt  than  the  said  mm;" 
and,  in  the  event  of  an  inue  thereon  bong  found  fin- the  definulaa^  die  defendant  aball  be  entitled 
to  judgment  and  Ui  coota  of  nh. 

It  la  Obdbupj  that  in  every  case  in  which  a  defendant  ahall  plead  tbe  general  iaeoe,  intending 
to  give  the  special  matter  in  evidence  by  virtue  of  any  act  of  parliament,  be  shall  insert,  in  the  margin 
of  siichpleai  the  vords,  "by  statute,"  otherwise  such  pleaihaU  be  taken  not  to  have  been  beaded 
bj  virtue  of  any  act  of  parliament;  and  aueh  memnrandum  shall  be  huttted  in  Ae  motg^  (rfthe 
inoe  and  of  die  Nid  Aim  reoenC. 

In  any  cose  in  which  the  plainUff  (m  order  to  avoid  the  expense  of  a  plea  of  payment)  shaU 
have  ^vn  credit  in  dw  partwttlan  itf  bis  demand  far  any  mm  or  smos  of  money  therein  admitted 
to  have  beoi  pdd  to  the  plainti^  it  shaD  not  be  necesMry  fbr  the  defendant  to  {dead  dw  payment  of 
sndi  iwn  or  ntBii  of  money* 

Bntdiis  rule  is  notto^iiily  to  cases  whete  the  plaintil^  oiler  stating  dm  amount  of  his  demand, 
stntea  that  he  oeeks  to  recover  a  certain  bolanc^  widiont  givii^  credit  fer  any  particular  som  or 
sons.  Foment  shaU  not  in  any  case  be  allowed  to  be  given  in  avldenoe  in  reduetion  vi  danu^ 
w  debt^  but  shall  be  pleaded  in  bar. 


(^:ned     all  die  Judges.) 


END  OF  TRINITY  TERM,  1836. 


REPORTS 


CASES  ARGUED  AND  DETERMINEP 


IK  THE 


BT 

ALEXANDER  DONOVAN,  Esq.  Barrister-at-Law. 


1  Victoria. 

MICHAELMAS  TERM   1 

HILARY  TERM   75 

EASTER  TERM   ISC 

TRINITY  TERM  


^nttuu,  VII.— C.P. 


Digitized  by 


Digitized  by 


Google 


CASES  ARGUED  AND  DETERMINED 

IM  TBI 

ouirt  ot  <e^iinttnon  iPlea0« 


MICHAELMAS  TERM,  1  VICTORIA. 


3  nEOTBEE  9.  HDTCHI880M  AMD 
1  AHOTBEE.  . 

BUI  of  Exeeptum — Nomt—Stlefpel 
— Faure  de  now, 

A  hiXl  exceptumt  liei  on  a  judgment  of 
Mnmit  in  a  county  court. 

The  Cwrt  comkX  tiirecf  a  venire  de  novo 
where  tiepneee^ngtvi^natemimn^erior 
comrt. 

It  U  no  objection  to  a  plaint^  seeking  to 
revert*  tucA  a  judgment  of  noMtat,  that  tt  u 
matter  of  recordt  and  that  he  cannof  be  heard 
to  oemiradut  the  record. 

On  the  trial  of  this  action  in  the  county 
court  of  York,  the  sheriff  and  suitors  being  - 
of  opinion  that  the  plaintiff  had  made  out 
no  esse,  directed  a  nonsuitt  notwithstand- 
ing the  pRM»at  of  the  j^ntiff,  who  required* 
that  the  awe  should  be  submitted  to  the 
jury.  The  pluntiff  then  tendered  a  bill  of 
eKceptioDs,  to  which  the  sheriff  and  suitors 
■et  their  seals ;  and  the  record  having  been 
removed  into  this  court  by  writ  of  false 
judgment, 

W,  H,  Watum  obtained  a  rule  calling 
upon  tbe  plaintiff  to  shew  cause  why  the 
bill  of  exceptuHM  diould  not  be  removed 
from  the  rocord,  or  why  a  writ  of  proee* 
Nsw  Sniu.  VII.— C.P. 


dendo  should  not  issue,  directed  to  die 
sheriff  of  the  county  of  York,  commanding 
him  to  separate  the  said  bill  of  exceptions 
from  the  sud  record.  He  made  three  ob* 
jecdons  to  the  proceedings ;  first,  Uiat  the 
statute  of  Wesminster  2,  c.  81 1  did  not 
give  a  bill  of  excepdona  in  an  inferior 
court,  notwithstanding  the  authority  of 
lord  Coke,  %  Intt.  426.  In  support  of 
this  he  relied  upon  the  absence  of  prece- 
dento,  and  on  Bv3l.  N.P,  316  (referring  to 
The  King  v.  the  Inhabitants  of  Prettonjl), 
wherein  it  is  said,  that  a  bill  of  exceptions 
cannot  be  made  use  of,  where  a  writ  of 
error  will  not  lie,  whence  it  followed  that  a 
bill  of  exceptions  could  not  be  allowed  in 
an  inferior  court,  from  which  a  writ  of  false 
judgment  alone  lay.  Secondly,  that  a  bill 
of  exceptions  did  not  lie  on  a  judgment  of 
nonsuit ;  md,  thirdlv,  that  the  judgment 
being  recorded,  tGe  pLrintiff  could  not  m^e 
an  averment  against  the  record. 

/irchbold  shewed  cause. — He  refbrred 
to  the  observations  of  Lord  Ellenborough, 
C.J.  in  Minckin  v.  CUtnentiS),  as  esta- 
blishing clearly  the  right  of  a  plaintiff  to 
refuse  to  be  nonsuited,  and  to  the  wordsof 
Lord  Coke  in  his  commentary  on  die  sta- 

(1)  Cs.  Toap.  Hardw.  S49. 
(t)  1 B.  It  Xld.  as*, 
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tute  of  Westminster  8,  "And  this  act  ex- 
tendeth  not  only  to  all  other  courts  of  re- 
cord (for  upon  judgments  siven  in  them, 
a  writ  of  error  Iteth  in  the  (xiurt  of  King's 
Bench),  but  to  the  county  court,  the  hun- 
dred, and  court  baron,  for  there  the  Judges 
are  more  likely  to  err."  The  reason  given 
by  Lord  Coke  and  the  necessity  of  the  pro- 
ceeding applied  more  strongly  in  the  pre- 
sent case,  where  the  trial  took  place  under 
the  writ  otjuttkiet,  which  gives  the  sheriff 
authority  to  try  claims  to  any  amount  (3). 
Neither  are  the  words  of  the  statute  of 
Westminster  2.  to  be  taken  literally;  for, 
if  they  were,  a  bill  of  exceptions  would 
only  lie  to  die  Court  of  Common  Pleas, 
whereas  it  is  notorious  that  it  lies  to  the 
Courts  of  King's  Bench  and  Exchequer. 
The  dictum  in  BvlUr^t  Nin  Prmtt  founded 
upon  The  King  v.  the  Inkabitanlt  of  Pre*' 
ton,  does  not  apply,  inasmuch  as  that  was 
the  case  of  an  order  of  Quarter  Sessions, 
made  in  confirmation  of  an  order  made 
by  two  Justices,  and  it  was  held,  that 
a  bill  of  exceptions  did  not  lie  to  the 
Quarter  Sessions,  from  which  proceedings 
are  removed,  not  by  writ  of  false  judg- 
ment, or  of  error,  but  by  certiorari,  which, 
in  the  words  of  Lord  Hardwicke  in  the  case 
referred  to, "  is  no  complaint,  as  required  by 
the  statute,  but  only  a  writ  to  remove  the 
proceedings  into  the  superior  court,  be- 
cause the  party  chooses  to  proceed  there." 
It  should  be  also  borne  in  mind,  that  the 
Conrtsof  Quarter  Sessions,  proceeding  in  a 
summary  manner,  are  not  regulated  by  the 
course  of  common  law ;  and  it  is  often  dif- 
ficult, or,  indeed,  impossible,  to  separate 
the  law  firom  the  facts  which  arise  upon  the 
discussion;  and  a  bill  of  exceptions  ought 
to  be  upon  some  point  of  law.  The  objec- 
tion, founded  upon  the  assumption,  that  a 
bill  of  exceptitms  does  not  lie  upon  a  judg- 
nent  of  nonsuit,  is  also  untenable,  and  the 
omfirary  will  appear  from  a  reference  to 
NemUw.  Pi(^«m(4),  and  Amcv.  Betmett{S). 

.  (3)  Vide  Cttm  v.  K170,  6  Term  Bep.  665.  whare 
per  Xjord  Keofos  "  Bjp  looking  into  way  oi  the 
treatiM*  on  the  county  court,  it  will  be  wen  thit  that 
court  ii  ooniidered  io  the  nature  of  «  court  baron. 
The  writ  of  jutAeit$,  giring  power  to  thia  Court  to 
hsM  plena  above  V*t.  io  •oaoe  inatwiaaa,  does  sot 
•Itcrtbe  natOKeofibeoourt." 
(4)  1  Stra.  S36. 

(fi)  t  H.  fiU  4SS;  Dyer,  St,  A;  1  RoU.  Abr. 


These  were  instances  in  which  a  writ  of 
error  was  allowed;  and,  consequently,  a 
bill  of  exceptions  may  be  tendered. 

WaUmt  m  support  of  the  rule,  relied 
upon  the  arguments  which  he  used  on 
nuking  the  application. 

TiKDAL,  C.J. — This  question  comes  be- 
fore us  upon  a  writ  of  false  judgment, 
which  brings  u^  a  bill  of  exceptions,  ten- 
dered upon  a  judgment  of  nonsuit  in  the 
ctfunty  court  of  York ;  and  the  first  objec- 
tion urged  against  the  validity  of  the  pro- 
ceedings, is,  that  no  bill  of  exceptions  lies 
on  a  judgment  by  acounty  court.  Undoubt- 
edly, if  we  are  held  and  confined  strictly 
to  Uie  words  of  the  statute  of  West.  2,  c  S  t , 
by  which  the  bill  of  exceptions  is  given,  as 
we  find  it  set  out  in  S  Viuf.,  it  must  be 
admitted,  that  the  statute  refers  only  to  the 
proceedings  before  Justices  in  the  superior 
courts  of  record.  But,  upon  this  subject, 
we  must  look  not  alone  at  the  statute,  but 
at  the  commentary  upon  it ;  and  upon  such 
reference  we  find  it  there  alleged,  and 
without  contradiction  by  any  other  au- 
thority, that  cases  have  been  frequently 
brought  within  the  statute,  which  were 
within  its  purview.  The  words  of  the  sta- 
tute are :— *'  When  any  one  that  is  implead- 
ed before  any  of  the  Justices  doth  allege 
an  exeeptimi,  prayinff  that  the  Justices  will 
allow  it,  whioi,  if  they  will  not  allow,  if 
ha  that  alleged  the  exception  do  write  the 
same  exception,  and  require  that  the  Jua- 
tices  will  put  to  their  seals  for  a  witness, 
and  if  one  will  not,  another  of  the  company 
shall."  The  exposition  given  in  the  com- 
mentary is, "  Albeit  the  letter  of  this  branch 
seemeth  to  extend  to  the  Justices  of  the 
Common  Pleas  only,  by  reason  of  these 
words,  et  ^  forte  ad  querimonumt  ^c. ;  yet, 
that  is  nut  but  for  example,  and  this  act 
nttendeUi  not  only  to  all  other  coaru  of 
record,  but  to  the  county  court,  the  hun- 
dred, and  court  baron."  If  we  were  to 
take  the  statute,  and  interpret  it  accordmg 
to  the  letter— if  we  were  bmited  to  its  true 
and  accurate  language,  no  bill  of  excep- 
tions could  be  brought  into  the  Court  of 
King's  Bench,  or  of  Excheqiier ;  and  yet 
the  reverse  is,  as  we  all  know,  a  matter  of 
every  day's  practice,  and  of  every  day's 
experience.  Lord  Coke  has  toAd  us  in  his 
commentary,  that  the  Conrt  of  Commoa 
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Pleu,  and  its  Justices,  are  put  merely  hy 
way  of  instances;  and  we  know,  that  from 
his  time  to  the  present,  such  has  been  held 
to  be  the  law  of  the  land.    Giving  credit, 
therefore,  to  a  certain  portion  of  the  doc- 
trine laid  down  by  Lord  Coke,  why  should 
we  not  give  equal  credit  to  the  words  that 
follow — that  is,  to  the  words  alleging,  that 
the  act  extends  to  the  county  court,  the 
hundrtd,  and  court  baron?  These  expres- 
sions are,  it  should  be  observed,  neither 
vague  nor  idle:  on  the  contrary,  they  are 
extremely  precise,  and  the  mmd  of  the 
writer  was  evidently  at  work  upon  the 
subject  which  he  took  upon  him  to  ex- 
pound. He  extends  the  statute,  not  merely 
to  the  county  conrt,  but  he  goes  on  to  enu- 
merate other  courts,  the  hundred,  and  court 
baron,  which  it  also  comprehends ;  and  he 
then  gives  as  a  reason  for  such  application 
of  the  statute,  that  the  Judges  of  these 
courts  were  more  likely  to  err.    He  then 
proceeds  to  obviate  any  objection  that  may 
arise  from  the  circumstance  of  its  being  not 
a  writ  of  error,  bnt  a  writ  of  fidse  judg- 
ment, by  whidi  the  subject-matter  of  dis- 
cussion is  removed  firom  these  courts  by 
■^ing,  **  and  albeit  of  judgments  given  in 
them,  a  writ  of  error  lieth  not,  but  a  writ 
of  false  judgment  in  the  Court  of  Common 
Pleas;  yet,  the  case  being  the  same  or 
greater  mischief,  the  purview  of  this  sta- 
lute  doth  extend  to  those  inferior  courts." 
We  are  bound,  in  my  opinion,  to  conclude, 
that  Lord  Coke  has  not  mis-stated  the  law : 
on  the  contrary,  we  are  hound  to  admit, 
that  he  has  stated  it  correctly,  more  espe- 
cially when  we  find  the  doctrine  adopted 
in  the  text  books,  and  recogniied,  and 
sanctioned  by  all  lawyers  from  deference 
to  such  high  autbonW  and  reveren<»  for 
so  neat  a  name.   The  case  is,  it  cannot 
be  denied,  within  the  mischief;  why  there- 
fore ahonld  it  not  be  within  the  remedy  ? 

It  is  said,  however,  that,  at  all  events, 
the  bill  of  exceptions  cannot  lie  upon  a 
judgment  of  nonsuit,  inasmuch  as  such  is 
not  a  judgment  upon  the  merits  between 
the  litigating  parties.  But  the  cases  cited 
from  I  Strange,  and  the  other  authorities, 
diew  that  as  a  writ  of  error  lies  on  a 
lodgment  of  nonsuit,  so  a  writ  of  fidse 
judgment,  similar  in  its  nature  to  a  writ 
of  error,  will  also,  lie  on  such  judgment. 
Both  these  writs  w31,  by  law,  bring  up 


from  the  inferior  court,  not  only  the 
matter,  but  everything  else  complained 
of,  and  which  would  not  otherwise  appear. 
Why  should  not  a  bill  of  exceptions  lie 
to  the  directions  of  a  Judge,  when  he 
desires  the  party  to  be  nonsuited?  Why 
should  it  not  lie  here  as  well  as  iroon 
other  erroneous  proceedings  of  the  Ju^e? 
for  example,  where  he  receives  evidence 
which  he  ought  to  reject,  or  rejects  that 
which  he  ought  to  receive?  Why  should 
it  not  lie  here  as  well  as  it  lies  in  conse- 
quence of  any  other  misdirection  upon  the 
part  of  the  Judge  in  the  prioress  of 
the  cause  ?  When  in  proceeding  to  state 
the  evidence,  the  Judge  makes  a  mis- 
statement, such  mis-statement  is  the  sub- 
ject of  a  bill  of  exceptions,  suggesting 
that  which  is  wrong,  which  cannot  appear 
on  the  record,  and  which  cannot  otherwise 
be  removed ;  so,  if  he  refuses  to  give  a 
direction  suitable  to  the  circumstances 
of  the  case ;  so,  if  he  gives  a  direction 
material  to  the  conclusion  of  the  suit,  which 
is  not  according  to  law ;  so  if  he  refuses  a 
demurrer  to  evidence,  when  it  ought  to  be 
granted— Cortv.  BithopofSt.  DavidCt{Q)\ 
and,  to  these  instances,  sufficiently  nume- 
rous, may  he  added  the  case,  where  a  party 
is  entitled  to  be  received  as  a  vouchee  in  a 
real  action,  and  he  is  not  so  received.  This 
too  is  matter  for  a  bill  of  exceptions ;  and 
why,  I  ask,  should  not  that  incident,  which  is 
now  the  subject  of  discussion, — why  should 
not  that  case  he  a  subject  for  a  bill  of  ex- 
ceptions, where  a  Judge  nonsuits  a  party, 
who  does  not  wish  to  be  nonsuited,  though 
such  occurrence  is  certainly,  I  admit  it,  not 
common  in  pracUce  ? 

Then,  as  to  the  other  objection  advanced 
on  the  part  of  the  defendant — namely,  that 
there  is  a  judgment  of  nonsuit,  that  it  is 
a  matter  of  record  against  the  plaintiflT, 
and  that  the  plaintiff  must  be  hound  by 
it,  and  cannot  appear  to  claim  or  de- 
mand any  benefit  against  the  record ;  this 
objection,  as  it  appears  to  me,  comes 
within,  and  is  answered  by  the  maxim  of 
law,  non  potest  adlcAici  exceptio  ejutdem 
rei  cujus  petitur  dittolutio.  The  meaning 
of  which  IS  well  explained  by  Lord  Bacon 
in  his  maxims  of  the  law,  where  he  aays,^ 
**  It  were  impertinent  and  contrary  in  itself 

(6)  Cio.Cir.S4l, 
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for  die  law  to  allow  of  a  plea  in  barofsach 
matter  as  is  to  be  defeated  by  the  same 
snit,  for  it  is  concluded ;  and,  otherwise,  a 
man  should  never  cotne  to  the  end  and 
effect  of  his  suit,  but  be  cut  off  in  the  way ;" 
and  one  of  the  examples  given  by  that  most 
eminent  person  by  way  of  illustrating  the 
doctrine  which  he  lays  down,  appears  to 
me  to  come  very  close  to  that  which  forms 
the  subject  of  this  discussion :  "  So,"  he 
says,  **  if  a  man  be  attainted  and  executed, 
and  the  heir  bring  error  upon  the  attainder, 
and  comiption  of  blood  by  the  same  at- 
tainder be  pleaded  to  interrupt  his  convey- 
ing in  the  said  writ  of  error,  this  is  no 
plea,  for  then  he  was  without  remedy  even 
to  reverse  the  attainder*'  (7).  So  is  it  witb 
regard  to  this  judgment  of  nonsuit :  if  the 
plaintiff  complains  of  this  very  judgment — 
if  be  complains  that  the  Judge  did  not 
allow  hira  to  lay  his  case  before  the  jury, 
and  support  it  by  evidence,  which  would, 
at  all  events,  occasion  a  verdict  to  be  re> 
turned,  it  is,  in  such  case,  no  plea — no 
answer  for  the  defendant  to  say,  "  You 
were  actually  nonsuited ;  the  judgment  is. 
against  you,  and  you  cannot  appear."  In  my 
opinion,  the  case  has  been  brought  pro- 
perly before  us  by  a  bill  of  exceptions  upon 
this  writ  of  false  judgment,  and  thejndg- 

(T)  lo  Airtb«r  tllaitntion  of  tha  nMzin  abov* 
refcned  to,  mty  be  oitfld  tbm  com  of  Yort^aea« 
Aland  e.  Mason,  t  Lord  Rsym.  14S3,  where  a 
writ  of  error  waa  brouzbt  returnable  in  the 
Court  of  King'a  Bench  of  En^ud,  to  reverie  ■ 
judgmeot  firm  hj  tbo  Court  of  King's  Beaoh  of 
irelu'l.  Tbejadgment  ooDplyned  m  and  aoug^ht 
to  be  revened,  was,  that  tbe  parol  should 
demur  for  tbe  nonage  of  the  defendant  in  error. 
1'he  defendant  pleaded  his  Bonage  lo  tfae  writ, 
and  upon  demurrer,  it  wai  held,  ibat,  aa  the 
judgment  in  Ireland  was,  upon  Uie  defendant's 
pleadii^  hie  nonage,  that  tbe  proceedings  afaould 
•lay  till  be  attained  bis  a^e  of  twenty-one  years; 
then  wben  be  pleads  here  bis  nonage  to  tbiswiitof 
error,  be  falls  within  tbe  known  role,  that  iwni  ddnt 
adduci  exceptit  ejutdtm  rei  cujut  jMiitur  dUiotutic, 
for  tbe  allowance  uf  his  age  by  the  King's  Bench 
in  Ireland,  is  tbe  very  grievance  complained  of  in 
tbia  writ  of  error  bore,  and  yet  that  nonaga  ia  ia- 
sistad  on  to  binder  this  Court  eonsidefing  wbetber 
that  plea  was  justly  allowed  in  Ireland  ;  and  Cock- 
nan  V.  Ferrer,  Sir  T.  Rayn.  461.  on  writ  of  error 
to  reverse  a  fine,  tbe  defendant  pleaded  tbe  very 
fine  sought  lo  be  reversed,  and  five  years  in  bar  of 
tbe  writ  of  error,  to  wbiob  tbe  plaintiff  demured, 
and  adjodnd  by  tbe  wbde  Court  fn  tbe  plaintiff, 
and  the  fina  was  reveraed ;  and  tbo  reason  waa 
aen  folmt  aiUiiei  Mentis  ^luim  ret  emjm  pttilur 
riiwohitje. 


ment  of  the  Conrt  below  should  be  re* 
versed.  We  catanot  grant  a  wemre  de  nooo, 
as  TVeverv.  WaU{8\  referred  to  by  Bay- 
ley,  J.  in  Biihop  V.  Kaye(9),  is  an  autho- 
rity to  shew  that  a  court  of  error  cannot 
award  a  venire  de  novo,  when  the  proceed- 
ings originate  in  an  inferior  court. 

Vaoohan,  J. — The  case  is  evidently 
within  the  mischief,  and  so  it  should  be 
within  the  remedy  :  besides  the  statute  is 
remedial,  and,  consequently,  it  should  be 
so  construed  as  to  repress  the  mischief 
and  advance  the  remedy.  Tbe  mtschirf 
was,  that  the  obaervaUons  of  the  iodge 
could  not  appear  upon  the  record,  andt 
consistently  with  every  principle,  the  party 
should  have  the  opportunity  of  making 
them  appear.  One  excellence  of  ourjudi* 
cial  system  consists,  as  it  appears  to  me, 
in  the  right  of  appeal  from  one  Court  to 
another :  and  tfae  judgments  of  the  Courts 
below  are  clearly  within  the  misdiief  re- 
quiring to  be  corrected  by  such  appeal. 
There  is  no  authority  adverse  to  that  of 
my  Lord  Coke.  He  has  expressed  him- 
self clearly  upon  the  subject.  He  has 
spoken  of  coimty  courts,  courts  banm,  the 
hundred,  as  within  the  statute  of  West,  t ; 
and  I  should  be  sorry  indeed  to  dodda 

r'lnst  his  oj^ioD.  In  fine,  we  must  give 
most  liberal  interpretation  to  ^  sts^ 
tute  *,  and,  under  the  present  circumstances, 
we  must  reverse  tbe  judgmentof  die  Court 
below. 

BosANOVET,  J. — ^The  first  questi<m  is, 
whether  a  bill  of  exceptions  wiU  lie  on  the 
judgment  of  a  county  court ;  and,  upon  this 
subject,  there  is  the  express  authority  of 
I<ord  Coke  in  his  commentary  on  the  sta- 
tute of  West.  S.  He,  it  should  be  recol- 
lected, does  not  write  carelessly  or  loosely 
upon  the  snlgect;  but  he  gives  his 
reasons  for  -the  cmiclvaion  whidi  he  haa 
attained,  and  he  says,  '*  This  act  exteodedt 
not  tmly  to  all  other  coorta  of  record,  bnt 
to  the  county  court,  the  hundred,  and  court 
baron,  for  therein  the  Judges  were  more 
likely  to  err:"  As  to  tbe  objection  that  may 
be  founded  upon  die  words,  cum  ali^m*  im- 
pkteitatwr  coram  altqaibiu  jtutidame,  and, 
therefore,  that  the  statute  extends  to  the 
Justices  of  the  Common  Pleas  tmly,  Lend 

(S>  1  Term  Rep.  151. 
(9)  SB«n.flBild.«M; 


Digitized  by  Google 


MICHAELMAS 

Coke's  answer  it,  that  Ae  wwd  jiu^iarm 
is  put  only  for  eumple ;  and  a  similar  mode 
of  expressicm  is  to  be  found  in  the  works 
of  the  old  law  writers.  That  which  forms 
the  subject  of  discussion  has  never  been 
called  in  question  since  the  statute  was 
enacted.  Thus,  the  first  objection*  that  a 
bill  of  exceptions  does  not  lie  to  a  county 
court,  being  disposed  of,  we  come  to  the 
next — namely,  uiat  it  does  not  lie  on  a 
judipnent  of  nonsuit.  l*he  cases  referred 
to,  however,  do  ^w  that  it  does  lie  oa 
swA  judgment.  It  is  merely  necessary  to 
observe,  what  the  consequence  mig^t  Im,  if 
it  were  hdd  that  it  did  not  thus  lie :  might 
not  the  omuequence  be»  that,  as  soon  as  the 
csae  was  opened  before  the  Judge,  he  nu^ht 
uy,  **  The  plaintiff  has  no  right  of  action 
against  the  defendant;  he  (the  defendant) 
has  a  right  to  defeat  him"  ?  and  he  might 
then  nonsuit  the  party,  and  stop  the  cause. 
It  would  be  only  through  the  medium  of  a 
bill  of  exceptions,  that  the  plaintiff  could 
shew  this,  and  in  such  state  of  things  he 
would  have  no  remedy  if  he  had  not  that 
which  is  now  sought.  Therefore,  as  it  is 
albnitted  that  there  is  a  necessity  for  a  bill 
of  exceptions,  in  cfmsequence  of  the  misdi* 
netion  of  the  Judge  in  other  matters,  why 
shenld  not  the  same  necessity  exist  in  re- 
spect of  this  species  of  misdirection  ?  Then, 
as  to  the  objection,  that  the  plaintiff  could 
not  appear,  that  he  was  stopped  by  the 
judgment  of  nonsuit,  the  objection  can- 
not prevail.  The  defendant  cannot  be 
allowed  to  advance  it,  inasmuch  as  the 
judgment  of  nonsuit  is  the  very  foundation 
of  this  proceeding,  and  the  very  subject  of 
this  oomplainL  The  judgment  should  be 
reversed. 

CoLTUAM,  J.«— I  too  am  of  opinion,  that 
the  judgment  of  the  Court  helow  roust  be 
nveraeo.  The  authority  of  Lord  Coke 
diewa  that  die  meaning  of  the  statute  of 
Went.  X.  is  not  to  be  restrained  within  its 
txmet  words,  and  this  authority,  to  be  found 
in  the  commentary  of  Lord  Coke,  is  recog- 
nised by  all  writers,  with  the  exception  of 
BuUer,  J.  The  authority  of  the  latter  is 
undoubtedly  high.  But,  what  was  the  case 
io  reference  to  which  he  has  said,  "  A  bill 
of  exceptions  is  only  to  be  made  use  of 
npon  a  writ  of  error ;  and,  therefore,  where 
a  writ  of  error  will  not  lie,  there  can  be 
BO  trill  of  exceptions"  ?  It  was  the  case  of 
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an  appeal  from  the  Quarter  SessiiMM,  and 
such  case  was  not,  as  was  observed  by  Mr. 

Archbold,  within  the  reason  of  the  statute, 
as  the  system  acted  upon  in  such  court 
was  not  according  to  the  course  of  the  com- 
mon law  ;  and,  as  he  also  well  observed,  it 
was  difficult,  in  such  court,  to  separate  the 
law  from  the  facts  which  appeared  upon 
the  discussion,  and  thus  make  the  matter 
judicially  aground  for  a  bill  of  exceptions ; 
and,  consequently,  Mr.  Justice  Buller  can- 
not, I  think,  be  supposed  to  have  in  his 
eontemplatiott,  a  writ  of  false  judgment, 
which  is,  in  substance,  though  not  in  name, 
a  writ  of  error.   As  to  the  oUier  otMection, 
the  autbwities  shew,  that  the  bill  of  excep- 
tions lies  on  a  judgment  of  nonsuit.  It 
would  be  at  once  absurd  and  mischievous, 
if  it  did  not.    What  remedy  would  a  party 
have,  if,  for  instance,  he  were  wrongfully 
burdened  with  costs  to  a  large  amount? 
There  is  no  authority  against  that  which  is 
cfmtended  for;  and,  in  my  opinion,  the 
bill  of  exceptions  will  lie  on  the  judgment 
of  nonsuit.    The  terms  of  the  statute  are, 
according  to  Lord  Coke,  large  enough  to 
comprehend  this  incident,  as  well  as  others, 
and  enable  the  party  to  raise  the  question 
as  to  the  propriety  of  this  judgment  upon 
a  bill  of  exceptions.    Then,  as  to  the  ob- 
jection, that  the  party  cannot  aver  against 
the  rec<Mrd ;  «nd,  as  the  record  aUeges  a 
judgment  of  nonsuit,  he  cannot  be  heard : 
—  this  objection   is  sufficiently  answer- 
ed by  the  legal  maxim  referred  to  by 
my  Lord.    It  is,  no  doubt,  true,  that  a 
party  cannot  aver  against  the  record.  But 
this  is  not  the  averment  of  the  party  to  the 
action.    It  is  the  statement  or  acknow- 
ledgment by  the  Judge  of  what  arose  in 
the  court,  and  of  what  was  laid  dowA 
by  him  upon  the  occasion.    The  Court 
cannot  direct  a  venire  de  now  to  issue,  as 
the  cases  cited  by  my  Lord  from  1  Term 
Sep.  and  S  Bam.  ^  Aid,  shew,  that  such 
cannot  be  granted,  where  the  proceedinga 
originated  in  an  inferior  court.  There  is  no 
precedent  for  such  proceeding,  and  we  wiU 
not  make  one.  The  rule  for  reversing  the 
judgment  of  nonsuit  by  the  Court  below 
should  be  made  absolute. 

Rvh  absolute  aceordmgly. 
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Contract — Condttim  Precedent. 

The  plaintiff  became  a  yearly  tenant  to 
the  defendant,  of  a  house,  ^c.^at  the  yearly 
rent  of  250/.,  und^r  an  agreement,  in  which 
mere  the  following  clause* : — *'  And  the  said 
T.  Dallman  doth  hereby  promise  and  agree 
to  expend  out  of  his  own  proper  monieSt 
nithin  one  year  from  the  date  hereof  the 
sum  of  200/.  at  the  least,  in  erecting  and 
biuUUng  a  kitchen  to  the  said  messuage, 
with  n&iessary^tings;  mtd  also  in  altering  . 
the  large  rooms,  S[c.,  or  in  tuck  other  repairt 
as  may  be  necessary  to  make  the  tame  JU  for 
habitation;  suck  enction  and  aUenUiont  or 
repairs,  to  be  in^iteted  and  eutproved  of  by 
the  said  King,  and  to  be  ame  in  a  sub- 
ttantiiU  Them  followed,  m  a  dis' 

tinct  separate  sentence,  the  following:  "And 
it  is  agreed,  that  the  said  Thomas  Dallman 
shall  be  allowed  the  sum  of  200/.  towards 
such  erection*  and  alterations  and  repairs, 
and  shall  be  at  liberty  to  retain  the  same  out 
of  the  first  year's  rent  of  the  smd  vremitet." 
In  an  action  for  an  exeettive  aittrett,— 
Held,  that  tke  inspection  and  tqaproval  ^ 
the  erection  and  repairt,  bif  tke  defenthaUt 
did  not  conttitute  .a  eo»£tion  fuwsdent,  to 
enable  tke  plamt^  to  make  tke  deJbtc^  of 
iOOlfirom  tke  year's  rent:— Held,  aim, 
tkat  y  tueh  agreement  did  amount  to  a  eon- 
dEfjon  precedent,  it  tkoakl  be  contidered  as 
tubstantiaUy  performed,  tke  jury  having 
found  tkat  repairs  were  substantially  done 
to  the  amount  of  200/.  witkm  tke  year,  at 
mentioned  in  tke  agreement. 

Declaration  in  case  by  tenant  against 
landlord,  containing  a  count  for  distraining 
for  more  rent  than  was  due,  to  wit,  for 
1S4/.  Ss.,  when  50/.  only  was  due,  and  fbr 
an  exeescive  distress. 

Plea — ^Tfae  general  iaaue. 

At  the  trial,  before  Val^[han,  J.,  at  the 
■itiinga  after  last  Easter  term,  it  amieared 
that  the  action  was  brought  under  the  fol- 
lowing circumstances. 

The  defendant,  a  trustee  of  the  Godol- 
phin  Charity,  let  tfie  premises,  in  which 
the  distress  was  made,  under  an  agreement, 
of  which  the  following  are  the  material 
parts  :— 

This  agreement,  made  on  the  20th  of 


Aagnat  1885,  betweoi  W.  Kii^,  somyor 
ana  agent,  mi  behalf  of  a  charity,  called 
the  Godolphin  Chari^,  of  the  one  part^ 
and  Thomas  Dallman  of  the  other.  The 
said  W.  King  doth  hereby  agree,  ao  Air  as 
he  lawfully  mav  or  can,  but  no  farther,  to 
let,  and  the  sain  T.  Dallman  doth  agree  to 
take  and  become  tenant  of  all  that  mea- 
suage  or  tenement,  being  part  of  the  en- 
dowment of  the  said  charity,  situate  in  St. 
James's  Street,  &c..  and  to  hold  the  same  to 
the  said  Thomas  Dallman,  his  executors 
and  administrators,  from  the  29th  of  Sep- 
tember next  ensuing,  for  the  term  of  one 
year,  and  so  on  from  year  to  year,  until 
aix  moatha*  notice  shall  be  given  by  either 
party,  at  any  time  to  quit  or  deliver  up 
the  sane,  at  the  clear  yearly  rent  of  250/., 
payable  quarterly,  at  the  four  usual  days 
of  payment  in  the  year,  the  first  payment 
to  become  due  and  payable,  &c. ;  and  the 
said  Thomas  Dallman  doth  hereby  promise 
and  agree  to  expend,  out  of  his  own  proper 
monies,  within  one  year  from  the  date 
hereof,  the  sum  of  200/.,  at  the  least,  in 
erecting  and  building  a  kitchen  to  the  aaid 
messuage,  with  necessary  fittings;  and  also 
in  altering  the  laige  rooms,  one  pair  story, 
into  two  or  more  rooms,  or  in  such  other 
repairs  aa  may  be  necesiary  to  make  the 
same  fit  for  habitation ;  sneh  ereetiMi  and 
alterattott,  or  repairs,  to  be  inspected  ud 
approved  of  by  the  said  W.  King,  and  to 
be  done  in  a  substantial  manner.  And  it 
is  agreed,  that  the  said  Thomas  Dallman 
shall  be  allowed  the  sum  of  200/.  towarda 
such  erections  and  alterations,  or  repairs, 
and  shall  be  at  liberty  to  retain  the  aame 
out  of  the  first  year's  rent  of  the  said  pre- 
mises i — then  other  clauses,  prohibiting  the 
occupation  by  persmu  of  certain  trades. 
And  the  said  W.  King,  and  the  said  troa- 
tees  or  their  agents,  were  authorised  to  enter 
upon  the  aaid  premises  twice  or  ofkener  in 
any  year  to  view  the  conditioa  thereof 

The  plaintiflT,  upon  enterii^  on  the  2Siid 
of  August  18S5,  proceeded  to  fulfil  his 
agreement,  as  to  the  repairs  and  alterations, 
in  which,  as  he  alleged,  he  expended  more 
Uian  he  was  required,  vis.  270/.  Upon 
the  28th  of  September  1836,  the  defendant 
gave  the  plaintiff  notice  to  quit  on  the  en- 
suing 29th  of  September ;  and  on  the  next 
day  informed  the  pUintiff,  by  letter,  that 
his  (the  defendanra)  anrvcyor  had  made 
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bii  report  of  the  repurk  and  slterations 
done  on  the  premiBeSi  which  amounted  to 
115^  17<.,  and  the  veer'a  rent,  which  wai 
due«  being  iSQL,  the  writer  required  the 
difference,  9s,,  to  be  paid  forthwith^ 
or,  if  not,  a  distress  would  be  put  in.  The 
defendant  put  in  a  distress,  although  the 
plaintiff  tendered  payment  of  the  sum  of 
50/^  being,  as  he  alleged,  all  that,  by  the 
sgreement,  he  was  liable  to  pay,  inasmuch 
as  he  had,  in  fulfilment  of  the  same  agree- 
ment, expended  in  repairs  and  alterations 
SOO/.  The  sum  distrained  for  was  184AS*., 
which  the  defendant  made  out  as  follows: 
Amount  of  one  year's  rent,  ac* 

cording  to  agreement,   .    .    i50L  Of. 
Allowed  for  repairs  and  altera- 
tkma,  according  to  estimate  of 
defendant's  imTeyori    .    .  115^17*. 


194/.  Si. 

The  goods  were  condemned  at  106/.  lit., 
which  the  plaintiff  was  compelled  to  pay; 
94L  Sm.  applied  to  the  rent,  and  8/.  4i.  to 
costs. 

The  learned  Judge  left  it  to  the  jury  to 
say,  whether  repairs  were  fairly  done  to 
the  premises  to  the  amount  of 200/.,  within 
die  terms  of  the  agreement ;  and  if  they 
ahonld  find  that  in  the  affirmative, 
Aen  to  say,  whether  or  not  such  repairs 
were  done  within  the  year,  as  mentioned 
io  the  agreemrat.  The  jnry  found  both 
&ets  for  the  plaintiff,  and  he  had  a  verdict, 
damages,  561.  the  sum  overpaid  to 
the  defendant,  under  the  distress.  Leave 
being  reserved  to  the  defendant  to  move 
to  Alter  a  nonsuitj — 

Talfotird,  Sety.  moved  accordingly,  and 
relied  on  Morgan  v.  Bimie{l),  as  an  au- 
diority  to  shew  that  the  inspection  and 
approbation  of  the  repairs  and  alterations 
b^  the  defendant,  the  lessor,  waa  a  condi- 
tioD  precedent ;  and  without  proof  of  such, 
the  plaintiff  was  not  entitled  to  recover. 
The  ease  referred,  to  waa  much  stronnr 
in  its  cirenmstances  than  the  present.  Tor 
there  the  giving  of  the  certificate,  by  the 
wchiteet  of  the  defendant,  of  his  approval 
of  tht  works,  &c.,  was  held  to  be  a  con- 
dition (n^ecedent  to  the  payment.  Now, 
it  may  be  fairly  said,  that  the  party  who 
was  to  pre  dw  certifieate  there,  was,  to  a 

(1)  9  Bfaf.  flTfl. 


certain  d^ee,  interested,  inasmuch  as  he 
was  the  defendant's  own  architect ;  but  the 
present  case  is  not  open  to  that  observa- 
tion, as  the  defendant  is  merely  a  trustee 
of  a  charity,  without  any  personal  interest 
whatever.  To  construe  the  stipulations  in 
this  agreement  as  in  the  nature  of  inde- 
pendent  covenants,  would  be  to  subject 
the  plaintiff  to  the  pajrment  of  50/.  rent 
only,  although  he  had  expended  a  very 
small  portion  of  the  200/.  in  repairs. 

Wilde,  Sery.  and  Bayley  shewed  cause. 
— Morgan  v.  Btmie  does  not  apply ;  for  the 
giving  of  a  certificate  by  the  architect  in 
that  case  was  clearly  a  condition  precedent, 
■lid  the  balance  due  was  not  to  he  paid 
until  two  months  afker  it  was  delivered. 
No  ease  exactly  identical  can  be  produced ; 
bat  the  language  of  Asburst,  J.,  in  HothOm 
V.  the  Eatt  ^uUa  Company  (S),  may  be 
referred  to.  The  agreement  here  does  not 
go  to  the  whole  consideration.  The  de- 
fendant could  not  be  compelled  to  inspect 
and  approve,  and  it  may  he  a  question, 
whether  the  agreement  has  not  been  ren- 
dered a  nullity  by  his  default.  They  also 
cited  Fothergill  v.  Waiton(S),  where  a  co- 
venant to  take  six  pipes  of  brandy  from 
Havre  to  Terceira,  was  not  considered  a 
condition  precedent,  and  Storer  v,  Oor- 
dofi(4),  where  the  delivery  of  an  outward 
cargo  was  not  a  condition  precedent  to  the 
providing  of  a  return  cargo,  SUtoen  v. 
Cvrlmg  (5),  MUU  v.  ^vm  and  Oeorge  v. 
Jackion,  MS.,  decided  in  the  Court  of 
King's  Bench  in  1813;  and  submitted,  that 
the  effect  of  deciding  that  the  stipulation 
was  a  condition  precedent,  would  be  to 
deprive  the  plaintiff  of  any  advantage, 
without  giving  him  any  consideration,  al- 
though he  expended  a  sum  less  by  the 
smallest  amount  than  200^ 

Talfourd,  Serj.,  in  support  of  the  rule, 
relied  on  the  arguments  used,  and  the  case 
cited  on  moving  for  the  nde. 

TiMDAi,  C.  J. — The  question  which 
arises  upon  the  discussion  of  the  present 
case  is,  whether  a  certain  i^reement,  1^ 
which  the  defendant,  upon  making  repaira 

(t)  1  T«rm  Bap.  638— 45. 
(3)  8  Traot.  576. 
<4)  S  Mbu.  ft  Sdw.  307. 
(5)  3  BiDfl>.ir.C.  359;    e.  6  Uw  3,  Rep.  (hji.) 
CP.  41. 
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of  the  premises  In  queition,  ii  allowed  to 
retain  a  certain  portion  of  money,  ia,  or  ia 
not,  to  be  considered  aa  a  condition  prcee- 
dtnt.  As  it  appears  to  me,  this  agreement 
ia  not  so  framed,  is  not  so  drawn  up,  as  to 
have  the  effect  of  making  thia  a  condition 
precedent,  unless  the  words,  which  are 
found  at  the  end  of  the  clause,  can  be  said 
to  be  of  such  a  nature  as  to  make  it  a  condi- 
tion precedent  in  point  of  law.  The  words 
of  the  agreement,  to  which  I  refer,  are  as 
follows  ;  *'  Such  erection  and  alteration,  or 
repurs,  to  be  inspected  and  approved  of 
hj  the  said  W.  King,  and  to  bt  done  in  a 
substantial  manner."  These  words,  which, 
M  it  is  supposed,  make  a  condition  prece- 
dent, are,  it  is  to  be  recollected,  in  a  sepa- 
vate  and  distinct  clause,  allowing  an  expen- 
diture of  800/.  for  alterations  and  repairs, 
and  authorizing  the  party  to  retain  the 
aame  out  of  the  rent.  The  agreement,  I 
repeat  it,  cannot  be  considered  in  the  light 
of  a  condition  precedent,  unless  these 
words,  which  refer  not  only  to  the  descrip- 
tion of  the  repairs,  but  also  to  the  assumed 
right  of  the  landlord  to  inspect  and  approve, 
are  capable  of  giving  it  such  effect;  and, 
upon  reading  the  agreement,  I  am  utterly 
at  a  loss  to  cmiceiva  how  it  can  be  thus 
considered ;  and.  in  my  opinion,  it  cannot 
be  viewed  in  the  light  for  which  the  plain- 
tiff contends.  The  agreement  did  not  go 
to  the  whole,  so  that  if  the  party  did  not 
expend  the  whole  of  die  SOO/.,  but  left  a 
small  portion  of  it,  without  being  applied 
to  the  repairs,  he,  according  to  the  con- 
struction which  it  is  said  should  be  put 
upon  the  agreement,  would  have  no  right 
to  make  a  deduction  from  the  rent,  as  a 
remuneration  for  that  which  be  had  per- 
formed ;  and  an  intention,  such  as  this, 
cannot  be  said  to  be  involved  in  the  agree* 
ment  entered  into  on  both  sides.  Admit- 
tiog,  however,  for  a  moment,  that  this  was 
a  condition  precedent,  and  that  the  factat 
aa  dier  appeared  in  the  case,  shewed  it  to 
be  auch,  (which,  in  my  opinion,  they  do  not, 
in  the  atate  of  thii^a  which  we  now  sup- 
poae  to  exist,)  two  eirciunstanoes  must 
concur — two  things  ifinst  be  done,  before 
the  party  would  be  allowed  to  make  the 
set-off  of  the  sum  expended  against  the 
rent ;  the  repairs  must  be  done  under 
the  inspection  and  with  the  approbation 
of  the  defendant ;  and  they  must  be  alio 


done  in  a  substantial  manner.   Now,  I 
cannot  help  thinking,  that  the  party,  1^ 
inserting  the  former  condition  in  the  agree- 
ment, only  meant  that  he  should  be  easUsd 
to  mske  sure  that  the  repairs  were  th«s 
completed,  and  that  it  was  not  for  him 
capriciously  and  wrongfully  to  withdraw 
and  withhold  bis  consent  from  the  allowing 
of  the  money  which  had  been  expended. 
He  had  uot,  in  my  opinion,  an  intention  to 
enter  into  a  condition  repugnant,  and  con- 
sequently void ;  for  the  books  abound  in 
cases  to  shew,  thM  if  a  condition  is  repug- 
nant to  the  nature  of  the  estate  conferred 
upon  the  grantee,  such  condition  is  void  in 
law.    The  case  may,  I  think,  be  carried  a 
step  farther;  for  I  mudi  qneation  if  the 
jury  have  not  found  that  the  cnidition  has 
been  virtually  performed;  dieyhave  found 
that  the  repairs  were  done  within  the  date 
of  the  year  from  the  i^reemcnt ;  and,  still 
more,  they  have  found  the  repairs  were 
done  in  a  substantial  manner.  Thia  there- 
fore, taken  in  this  point  of  view,  appears 
to  me  to  be  the  case  of  a  condition  per- 
formed according  to  the  nodertakii^  and 
real  intention  of  the  parties,  to  one  <^ 
whom  the  power  of  approval  and  inspec- 
tion was  given  for  the  purpose  to  which  I 
have  already  referred.    The  case  is  dis- 
tinguishable, indeed,  from  that  of  Morgm 
V.  Birmet  on  which  my  Brother  Talfourd 
relies,  llie  olqect  of  the  agreement  there 
waa  Uie  bnilduDg  of  a  houae,  and  the  de- 
fondant  was  not  to  be  liable  for  any  addi- 
tions or  alterations  of  the  works,  euept 
they  should  be  directed  by  the  defendant 
in  writing ;  and  he  was '  to  pay  a  certain 
portion  of  the  demand,  upon  ^eceiviI^;  a 
certiGoate  in  writing,  signed  by  Mn  archi- 
tect chosen  for  the  purpose,  certifying  that 
the  flooring,  joists,  &c.,  bad  been  actually 
laid,  and  tut  he,  the  architect,  approved 
of  what  had  been  done,  and  the  balance  of 
all  mtmey  due  was  to  be  paid  within  two 
calendar  months,  after  receiTiog  ibe  aud 
architect's  certificate,  that  the  wbcde  of  the 
building  had  been  erected  suid  covnpletBd 
to  hia  aatisfoction.  The  balance  there  waa 
to  be  paid  within  a  certain  time  of  the  cer- 
tificate being  given.    Under  such  cireoa- 
stances  it  waa,  I  think,  impoaatble  to  con- 
sider the  agreement  there,  aa  to  the  giving 
of  the  certificate,  in  any  other  lijd[it  than 
that  of  a  eondititm  precedent.    The  pie* 
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»^nt  ease  is,  I  repeat  it,  of  a  diffbrent  na- 
tufe;  and  if  the  agreement  here  did  imoant 
to  a  condition  precedent,  it  was,  I  think, 
mbstantiaily  performed.  The  rule  ahould 
be  discharged. 

Vauqhan,  J.' — I  am  of  the  same  (pinion. 
We  thonld,  I  think,  be  doing  flagrant  in- 
jasiioe  to  Uie  plaiotiflT  in  this  case,  if  we 
were  to  grant  the  application.  It  has  been 
■aid,  and  truly,  that  whether  this  agne- 
meirt  is,  or  is  not,  to  be  considered  as  a 
eondnion  precedent,  will  depend  npon  the 
terms  of  the  agreement,  and  upon  the  in- 
tention of  the  parties,  as  it  is  to  be  col- 
lected iVon  these  terms ;  and  upon  this 
point  I  agree  with  my  Lord,  that  if  it  is 
CO  be  considered  as  a  condition  precedant, 
it  has  been  complied  with.  In  modern 
times,  the  doctrine  trpon  the  subject  of 
cooditiwis  preoedent  has  been  much  re^ 
iaicd ;  and  many  cases  may  be  referred  to 
for  tl>e  purpose  of  shewing  the  anxiety  of 
the  Courts  to  construe,  if  they  possibly 
eui  ^reements  rather  as  separate  tnde- 
peiident  covenants  than.as  conditionB  pre- 
cedent. Now,  with  regard  to  collecting 
the  intention  of  the  parties  from  the  words 
itf  the  agreement,  I  own  I  eannot  give  it 
die  meaning  contended  for  on  the  part  of 
the  defendant.  The  agreement  was  for  the 
expenditure  of  a  certain  sum :  for  doing 
what?  for  the  erecting  of  a  kitchen,  and 
the  making  of  certain  rfpairs  on  the  first 
floor.  The  intention  of  the  party  was 
clearly  this:  he  would  not  allow  the  plain- 
tiff to  hy  out  the  amount  of  the  money  ca- 
priciously in  embelU«hments  or  decorations 
for  the  boose ;  but  his  object  was,  that 
the  refuira  should  be  such  as  should  render 
a  fit  fbr  habitation.  The  agreement  then 
goes  on  to  state,  that  the  alterations,  &c. 
should  be  inspected  and  approved  of  by 
die  lessor;  and  this,  it  is  to  be  observed, 
is  in  diatinet  separate  sentences.  In  my 
opintOD,  the  agreement  is  to  receive  such 
a  oMistruction  as  can  be  put  upon  it  by  a 
reasonable  man,  and  it  is  impossible  to 
give  it  the  construction  contended  for. 
To  sapjwrt  the  proposition,  they  who  frgue 
Ibr  tho  defendant,  should  go  to  a  greater 
len^^ — they  should  contend  that  he  had 
the  power  of  withholding  childishly  or 
eaprieiovsly  his  approval  of  the  mode  in 
wlnah  .the  mopajr  waa  expended,  and.  thus 

New  SaaiBs,  VIL— G.P. 


leave  the  plaintiff  without  remedy.  It 
would,  I  repeat  it,  be  impossible  for  us  to 
put  such  construction  upon  these  terms, 
unless  we  found  ourselves  bound,  as  if 
band  and  foot,  by  the  authorities.  The 
compliance  with  the  i^pvement  must  be 
such  as  a  reasonable  man  may  be  supposed 
to  assent  to,  and  the  simple  negative  of  the 
party  is  not  to  have  the  effect  of  defeating' 
the  justice  of  the  cause.  Hius  lh»  agree- 
ment is  not  to  be  considered  as  a  condition- 
precedent ;  and  even  if  it  wen,  it  has  beea> 
substantially  complied  wkh.  Besides,  in 
my  opinion,  it  was  not  the  intedtibn  of  the' 
parlies  that  it  should  be  so  considered  or 
so  treated,  for  the  defendant  himself  ad-' 
mits  that  some  benefit  had  been  done;  be 
says,  in  eflect,  I  sdmlt  you  to  all  the  ad- 
vantages of  the  stipulated  terms,  as  far  aa 
lid/,  go;  but  aa  to  the  residue  of  th« 
sum  cbimed,  you  are  not  entitled,  as  you 
have  not  complied  with  the  other  oondi* 
tlons.  As  to  the  argument  founded  upon' 
the  allegation,  that  the  defendant  was  only 
a  trustee,  it  is  quite  unimportant— die 
Court  cannot  go  into  it ;  and  it  is  equal,  for 
all  the  purposes  of  this  discussion,  whe- ' 
ther  he  was  in  such  a  situation  or  not.  In 
fine,  reason  and  justice  are  in  conformity 
with  the  decision  required  by  the  circum- 
stances of  the  case ;  and  the  rule  should 
be  discbuged. 

BosAHQUET,  J. — The  decision  of  the 
question  here  will  turn  upon  the  efiect  of 
the  agreement,  vrfatith  has  been  entered 
into  between  these  parties,  and  wfaetheror' 
not  it  is  to  be  considared  as  a  eondition 
preoedent.  As  to  the  ai^ument  that  the  de- 
fendant did  not  enter  into  the  contract  for' 
his  own  beneflt,  but  for  the  benefit  of  an* 
other,  it  is  merely  necessary  to  say,  that  he 
is  a  party  to  it,  and  the  legal  effect  is  the 
same  as  if  he  had  entered  into  the  stipulation 
for  his  own  advantage.  The  plaintiff  here 
entered  into  the  premises  as  tenant,  under' 
an  agreement  to  lay  out  200/.  within  one 
year  from  the  date  thereof,  in  erecting  and 
building  a  kitchen  to  the  said  messuage, 
with  necessary  fittings,  and  also  in  altering' 
the  large  rooms,  &c.,  or  in  such  other  re- 
pairs as  might  be  necessary  to  make  the 
same  fit  for  habitation ;  such  erections  and 
alterations,  or  repairs,  to  be  inspected  and- 
approv&d  of  by  the  aaid  W.  Kmg,  and  to 
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be  clone  in  a  lubitantial  manner ;  and  the 
firat  qiiestitm  is,  whether  he  performed  the 
agreement,  and  the  jury  found  tliat  he  had  in 
a  substantial  manner.  The  agreement  then 
goes  on  thus:  "and  it  is  agreed,  that  the 
said  Thomas  Dallman  shall  be  allowed  the 
sum  of  200/.  towards  such  erection  and 
alterations,  or  repairs,  and  he  shall  be  at 
liberty  to  retain  the  same  out  of  the  first 
year's  rent  of  the  said  premises."  Now,  if 
this  sentence  composed  the  simple  agree- 
mtnt,  for  the  performance  of  which  the 
parties  itipulatea,  it  would  hardly  be  con- 
tended that  it  did  not  amount  to  a  cross 
agreement,  by  which  one  of  the  parties 
was  perittitted  to  inspect  and  approve. 
There  would  he  a  great  and  substantial 
difficulty  in  saying,  that  if  the  sentence 
began  in  a  manner  a  littledifferent— if  the 
words  were  but  slightly  transposed,  the 
party  would  be  deprived  of  his  right  of 
cross  action,  and  should  be  bound  to  prove 
the  performance  to  the  merest  trifle  of  that 
which  constitutes  the  condition  precedent, 
in  which,  if  he  failed,  he  would  be  without 
rcmaneraUon  altogether.  However,  the  en- 
tire qneaUon  reduces  itself  to  this,  whether 
the  agreement  ia  to  be  construed  as  a  con- 
dition precedent  or  not ;  and  for  the  pur- 
pose of  deciding  Uie  question,  we  muat 
Ibok  to  the  peculiar  worda  of  the  agree- 
ment; and,  aa  it  appears  to  me,,  there  are 
no  worda  in  it  sumcient  to  constitute  a 
condition  precedent.  Let  us  now  come  to 
the  important  part,  which  begins  with  an 
entirely  new  sentence:  "And  it  is  agreed, 
that  the  said  Thomas  Dsllroan  shall  be 
allowed  the  sum  of  200/.  towards  such 
erections  and  alterations,  or  repsirs,  and 
diall  be  at  liberty  to  retain  the  same  out 
of  the  firat  year's  rent  of  the  said  premises." 
This  is,  in  point  of  form,  a  distinct  agree- 
ment. What  are  the  erectiona  and  repairs 
which  were  before  specified  to  be  done  ? 
they  were  the  erection  of  a  kitchen,  and 
the  repairs  of  the  drawing-room,  and  all 
other  repairs  which  should  render  the 
faoase  fit  for  habitation ;  and  tt  is  contended, 
that  the  agreement  comprehended  all  re- 
pairs, which  should  be  inspected  and  ap- 
proved of  by  the  defendant,  and  that  such 
iasjwction  and  approval  by  the  defendant 
constituted  a  condition  precedent.  But  I 
think  such  construction  would  not  be  con- 
aiattot  whb  the  intention  of  the  partiea,  or 


with  the  words  or  spirit  of  the  instramentj. 
For  the  effect  of  such  conatruction  would 
be  to  make  the  condition  repugnant,  and 
consequently  void,  for  tf  there  ts  a  condi- 
tion inconsistent  with  the  principal  object 
of  the  contract,  if  it  is  inconsistent  with  the 
nature  of  the  estate,  or  of  any  other  thing 
to  be  granted,  such  condition  precedent  is 
void.  Thus  the  construction  contended 
for  is  prohibited  at  once  by  the  intention 
of  the  parties,  the  words  and  object  of  the 
agreement,  snd  by  the  rule  of  lajr.  With 
regard  to  Morgan  v.  Bimie,  which,  like  the 
present,  was  a  question  arising  out  of  a 
builder's  contract,  the  object  of  the  de- 
fendant there  waa  to  protect  himself  firom 
any  additiona  or  alterations,  except  such- 
as  vrere  to  be  settled  by  his  surveyor  or 
architect,  who  was  to  act  as  sole  arbitrator, 
and  according  to  whose  certificate  certain 
sums  were  to  be  paid,  and  the  balance  re-, 
maining  due  was  to  be  paid  within  two 
calendar  months  of  the  giving  of  such  cer- 
tificate. The  giving  of  the  certificate  there 
was  clearly  a  condition  precedent,  and  the 
circumatances  of  the  case  were  so  different 
from  those  of  the  present,  that  we  do  not 
feel  ourselves  bound  by  it.  It  waa  ob- 
jected, in  the  argument,  that  the  arbitrate 
in  that  ease  waa  the  defendant's  ownsur  veyor 
or  architect :  be  it  ao.  But  it  h  not  nn- 
uaual  forone  party  to  say  to  another, "  I  will 
submit  to  the  decision  of  the  arbitrator 
whom  you  shall  name,"  and  the  moment 
he  is  approved  of  by  both,  he  becomes  the 
arbitrator  of  both  ;  and  he,  thus  approved 
of,  is  to  decide  for  them.  The  case,  in 
which  it  was  distinctly  agreed,  that  the 
money  waa  not  to  he  paid  until  the  certifi- 
cate of  approval  had  been  given,  is  clearly 
different  from  the  present,  which  cannot 
be  construed  to  amount  to  a  condition  pre- 
cedent, by  which  the  plaintiff  would  be 
prevented  from  deducting  the  expenditure 
from  the  rent  j  and  if  it  waa  such  condition, 
tlie  jury  have  found  that  it  waa  substan- 
tially fulfilled.  The  rule  should  be  dis- 
charged. 

CoLTHAN,  J. — 1  am  of  the  same  opinion. 
The  question  is,  whether  the  agreement  is 
or  is  not  to  be  considered  as  a  condition 
precedent.  Now,  as  some  benefit  has  un- 
doubtedly resulted  to  the  leasor  by  consi- 
dering these  aipreenenta  aa  perfocily  dia- 
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tinct  snd  independent,  it  is  said  that  the 
cmwequence  will  be,  that  DaUman,  the 
plainttfl^  though  he  expends  only  sixpence, 
will  have  the  power  of  payii^  only  50/.  as 
rent  for  the  year.  But  m  such  case,  Ae 
lessor  would  have  his  remedy  against  him, 
though  not  in  this  way,  for  not  laying  out 
the  sum  agreed  on.  The  grievance,  there- 
fore, or  the  injury  done  to  the  lessor,  is 
more  im^insry  than  real.  But  by  holding 
that  the  agreement  amounts,  as  is  con- 
tended for,  to  a  condition  precedent,  we 
may  be  inflicting  a  great  and  real  injury 
upon  Dallman,  who,  uiough  he  might  have 
expended  199/.  uptni  repairs,  would  not 
be  entitled  to  make  a  proportional  deduc- 
^lion  from  the  rent,  and  he  would  be  with- 
out remedy  for  the  wrong  thna  done  him ; 
and  thia  would  be  manifestly  ungnst.  We 
diould  not,  therefore,  consider  this  as  a 
condition  precedent,  if  we  are  not  com- 
pelled by  the  language  of  the  agreement ; 
and  the  language  is  not,  in  my  opinion, 
sufficiently  stringent  to  bind  us  to  such 
construction.  The  case  clearly  differs  in 
its  features  and  circumstances  from  that  of 
Morgan  v.  Bimie  ,*  and  besides,  if  the 
agreement  was  to  be  considered,  as  I  think 
it  was  not,  as  a  condition  precedent,  the 
question  still  remains  open,  as  to  the  legal 
meaning  and  understanding  of  the  clause 
requiring  the  repairs  to  be  completed  in  a 
substantial  manner.  If  we  were  to  admit 
the  construction  contended  for  by  my  Bro- 
ther Talfinird,  we  should  admit  the  right 
of  the  defendant.  King,  to  withhold  capri- 
ciously his  approval  of  the  repairs,  and 
thereby  refuse  to  allow  the  deduction.  I 
do  not  say  that  a  man  may  not  enter  into 
such  an  agreement;  but  we  should  see  that 
the  words  are  sufficiently  strong  to  esta- 
blish such  fact.  When  the  party  spoke  of 
repairs  to  be  substantially  done,  they  were, 
of  course,  such  as  a  reasonable  man  would 
approve  of;  and  the  jury  have  found  the 
&ct  of  their  being  substantially  completed. 
Therefore,  in  either  point  of  view  in  which 
the  case  can  be  considered,  the  verdict 
should  stand;  and  the  rule  should  be  dis- 
charged. 

Ride  £iehttrged  aceortUngly. 


1837       rVOaLIT,    ADHIKISTBATOR  Off 
noT.  10.          ^jjjj  OTBKaS. 

A  sum  of  money  due  under  a  guanaUie 
for  the  repayment  qf  advance*  made  to  a 
third  person  is  not  Ike  eu^ect'tiuitler  of  a 
plea  of  set-off. 

Assumpsit  on  promises  to  the  intestate 
in  his  lifetime,  and  to  the  plaintiff,  as  ad- 
ministrator, afler  his  death. 

PUa—'th^t  the  said  J.  Cumberlege, 
deceased,  to  wit,  on  the  SIKh  of  Sep- 
tember 1831,  in  consideration  that  the 
defendants,  at  the  request  of  the  said  J* 
Cumberl^,  since  deceased,  had  agreed 
to  lend  and  advuice  to  J.  Cumbnl^ 
the  younger,  the  son  of  the  said  J.  Cum- 
berlege, ^ceased,  the  sum  of  l,600i.,  and 
would,  with  the  assent  of  the  said  J. 
Cumberlege,  hold  the  said  sum  at  the  dis- 
posal, and  place  the  same  to  the  credit  or 
account  of  the  said  J.  Cumberlege,  deceased; 
and  also  in  consideration  that  the  said  de- 
'  fendants,  at  the  request  of  the  said  J .  Cum  - 
berlege,  deceased,  would  advance  to,  or 
for,  or  on  account  of  the  said  J.  Cumber- 
lege, such  further  sums  as  he  might  require 
of  the  defendants  in  that  behalf,  he,  the 
said  J.  Cumberlege,  deceased,  bya<»rtatn 
memorandum  in  writing,  then  signed  by 
him,  guaranteed  and  agreed  with  the  de- 
fendants to  be  answerable  to  them,  for 
repayment  of  the  sa^  sum  of  1,6002.,  and 
also  of  any  further  sums  which  might  then, 
to  wit,  on  the  day  and  year  last  aforesaid, 
or  thereafter,  be  owing  from  the  said  J. 
Cumberl^e  the  younger ;  and  the  defen- 
dants aver,  that  they,  confiding  in  the  said 
promise  and  undertaking  of  the  said  J. 
Cumberlege,  deceased,  did  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid, 
with  the  assent  of  the  said  J.  Cumberlege 
the  younger,  hold  the  said  sum  of  l,60oX, 
agreed  to  be  lent,  and  which  was  then  lent 
to  him  by  the  defendants,  on  the  terma 
aforesaid,  at  the  disposal  of,  and  place  the 
same  to  the  credit  or  account  of  the  said 
J.  Cumberlege,  deceased,  and  did  accord* 
ii^ly  then  apply,  advance,  and  pay  the 
same,  upon  the  terms  aforesaid,  and  relying 
on  the  said  guarantie,  did  aflerwarda,  in 
the  lifetime  ^  the  said  J.  Cumberl^i  de« 
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ceased,  to  wit,  on  the  1st  of  October  18S1, 
advance  aod  pay  to,  and  for,  and  on  the 
account  of  the  said  J.  Cumberlege  tlie 
younger,  divers  other  monies,  to  wit,  to  the 
amount  of  3,000/. ;  and  although  the  times 
for  the  repayment  of  the  sud  sume  of 
1,600/.  and  3,000/.  to  the  defendants, 
elapsed  before  the  commencement  of  this 
suit,  and  although  the  said  J.  Cumberlege 
tlie  youiu;er  was  afterwards,  to  wit,  on  the 
iBt  of  Janaary  1833,  requested  by  the 
defenduntB  to  pay  tbero  the  said  sums  of 
1,600/.  and  3,000/.,  yet  he  hath  not  paid 
ihe  aaniet  or  any  part  thereof,  to  the  de- 
&ndants,  or  eitner  of  tbeoa ;  of  Ml  which 
premises  the  said  J.  Cumberlege,  de- 
ceased, afterwards,  to  wit,  on  the  day  &c., 
bad  notice,  attd  wss  then  requested  by  the 
d^mdants,  to  pay  them  the  aaid  sums 
of  1,1600/.  and  3,000/. ;  yet  the  said  J. 
Cwnbertege,  deceased,  in  his  lifetime,  did 
not  pay,  nor  hath  the  plaintiff,  as  adminis- 
tlrator,  aince  the  death  of  the  said  J.  Cum- 
berlege, decreased,  paid  the  aaid  sums  of 
1,600/.  and  3,000/.,  or  either  of  them,  or  any 
part  thereof,  to  the  defendants,  or  either  of 
them,  and  the  same  still  remains  in  arrear,  - 
due,  and  unpaid ; — and  the  plaintiff,  as  ad- 
odnutrator  as  aforesaid,  before  and  at  the 
time  of  the  commenoeinent  of  this  suit, 
was,  and  still  is  indebted  to  the  defendants 
in  the  said  sums  of  1,600/.  and  3,000/., 
upon  and  by  virtue  of  the  said  guu-antie, 
which  said  several  sums  of  money  in  this 
plea  mentioned,  so  due  to  the  defendants, 
exceed  the  damages  sustained  by  the  plain- 
.tiff  as  administrator,  by  reason  of  the  non- 
performance by  the  defendants,  of  the  said 
several  promises  in  the  said  declaration 
mentioned,  and  out  of  which  said  sums  of 
(Dooey  so  due  to  the  defendants,  they,  the 
defeiuants,  arc  ready  and  willing,  and  bere- 
l^.fiflfer  to  set  off  and  allow  to  ^e  plaintiff, 
as  administrator  as  aforesaid,  the  full 
araoDUt  of  the  said  damages,  according  to 
the  form  of  the  statute  in  that  case  made 
and  provided. 

Special  demurrer,  assigning  for  causes, 
that  money  claimed  to  be  due  upon  such 
a  guarantie,  is  not  the  subject-matter  of 
aet-ofT;  and  that  the  averment  at  the 
conclusion  of  the  said  part  of  the  said 
second  plea,  that  the  plaindfT,  as  admi- 
nistrator, was  and  is  indebted  to  tlie  de- 
foodants,  by  virtue  of  the  said  guarantie. 


if  meant  to  be  A  conclusion  of  law,  apoa 
the  &cts  previously  stated,  is  not  a  trus 
or  correct  legal  conclusion,  or  if  nisaot  u 
a  distinct  allegation  of  a  siatter  of  fact,  is 
not  sufficiently  certain,  and  does  not  shew, 
as  it  ought  to  do,  how  and  in  what  manner 
the  plaintiff  became  so  indebted,  whether 
upon  an  account  a&^d,  or  by  contract  oi 
otherwise ;  and  also,  for  that  the  sud  plea 
is  in  other  repects,  &c.  joinder. 

Martin,  for  the  demurrer. — Thequesiiw 
for  the  consideration  of  the  Court  is,  whe- 
ther a  guarantie  or  liability  for  the  debt  of 
a  third  person,  ia  the  subject  «f  set-off. 
At  oonunon  law,  no  debt  could  be  alleged 
by  the  defendant,  by  way  of  cross  dcmaad 
or  answer  to  the  plaintiflTs  action.  The 
right  of  set'off,  and  of  deducting  that  whicK 
is  due  by  the  plaintiS^  is  given  exclusively 
by  the  statute  i  Geo.  2.  c.  22.  s.  13,  the 
wiurds  of  which  are,  "When  there  are 
mutual  debts  between  the  plaintiff  and  de- 
fendant, or  if  either  party  sue  as  executor 
or  administrator,  when  there  are  mutual 
debts  between  the  testator  or  intestate,  or 
either  party,  one  debt  may  be  set  against 
the  other."   The  first  poLot  to  be  esta- 
blished on  the  pltft  of  the  plamiiff  is,  that 
the  liability  or  guarantie  which  forma  the 
aulject  of  this  discuasioo,  is  not  within  the 
meanii^  of  mutual  debts,  for  which  the 
right  of  set-off  is  given  by  the  statute.  In 
Roll.  Ahr.  594,  (L,)  pi,  80,  it  is  aaid,  '*  If  in 
consideration  of  goods  sold  to  A,  at  his  re- 
quest, B.  promises  to  pay,  if  A.  does  not, 
debt  does  not  lie,  but  assumpsit,  for  the 
ccmtract  was  by  the  sale,  to  which  A.  was 
not  a  party,  and  his  request,  without  more, 
does  not  make  him  a  debtor."  Aad  in  (in) 
pi.  3^,  it  is  laid  down,  **  So  if  he  makes 
such  promise  immediately  a&er  the  salei 
for  it  sounds  in  covenant."    To  the  same 
effect  is  1  ^.  Savmd.  SI  1,  n.  S,  where  it  ia 
aaid,  "that  in  such  case,  mn  action  must 
be  as  special  assumpsit,  aod  not  upon  a 
general  iadebitatus.*'   And  the  doctrine  ia 
stiU  further  corroborated  by  Butektr  v. 
t4ndrews(\),  MarrioU  v.  Z^«<cr(,K),  and 
Minei  V.  Seaiihofpe  (3).    And  it  may  be 
fairly  aHeged  as  an  additional  argumeat 
against  the  attempt  now  qiade  by  the  de- 
fendants, that  no  precedent  can  be  found  in 

(1>  Sulk-  M. 
(«)  t  Will.  141. 
(S)  t  Cuniib.  «15. 
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tbek  iawur.   Amongtt  the  nunieroys  ia- 
icances  collected  in  tbe  third  volume  of  big 
work  on  *  Pleading,'  by  Mr.  Chitty,  that 
lesraed  writer  has  not  given  a  single  pre- 
cedent, wh»e  a  Uability  upon  a  guarantie 
M  oonaidered  as  the  lubjecc-matter  of  set- 
off*.   And  if  any  doubt  could  remain  upon 
the  subject,  there  are  two  distinct  autho- 
rities, in  which  the  reverse  of  that  con*- 
tended  for  by  the  defendants  has  been 
Mtablished,  viz.  Crawford  v.  Stirling  (4), 
and  Howlet  v.  Strickland{5)i  in  the  former 
of  which,  it  was  ruled,  that  a  guarantie  to 
the  amount  of  a  certain  sum  of  moo^  given 
tor  a  third  person,  cannot  be  set  on ;  Lord 
EUenborough  saying,  "  He  thought  there 
wgs  BO  foundaUon  for  the  set-off  claimed, 
as  the  sum  claimed  was  unliquidated  da^ 
M^es;  that  a  guarantie  was  a  contract 
of  indemnity ;  it  was  to  nudte  good  the  de- 
fiudt  of  another  party,  for  whom  the  gua- 
mde  was  given."  And  in  the  latter,  which 
WHS  covenant,  where  unliquidated  dam^es, 
arising  from  the  breach  of  other  covenants 
to  b«  performed  by  the  plaintiff,  were  set 
off.  Lord  Mansiielil  said,  "I  take  this  plea 
to  be  merely  for  the  purpose  of  delay. 
The  act  of  parliament,  and  the  reason  of 
the  thing,  relaCe  to  the  mutual  debts  nnly  ; 
these  damages  are  no  debts,  and  indelnlatiu 
ejEMMpftl  could  not  be  brought  for  them." 
And  Aston,  J.  said,  "  Clearly  an  unliqui- 
dated demuid  or  uncertain  dam^es  cannot 
beset  off."  And  the  result  to  be  extracted 
from  the  authwities  in  Com.  Dig.  *  Debt,* 
is,  that  the  action  Ues  only  where  the  de- 
aMDd  is  for  a  sum  certain,  and  there  is  a 
complete  privity  between  the  parties.  The 
ai^UDMnt  on  behalf  of  the  plaintiff*  is  still 
furtlier  strengthened  by  Wtigall  v.  fValert 
(6),  C«ltOH  v.  fVtUh{7),  Hutchinson  v.  Reid 
(8),  HardcoMtie  v.  Netherwood  (9),  Cooper 
V.  Robituon{lO),  and  Grunt  v.  the  Royal 
Kxchange  jfssuranee   Company  (\\).  It 
may,  howevw,  be  said,  that  the  liability  of 
the  drawer  or  indoreer  of  a  hill  of  exchange 
or  prduasory  note,  is  not  a  debt,  and  yet 

(4)  4  Eap.  307. 
(A)  Cowp.  57. 
(«>  6  Tmtm  lUp.  488. 
<7)  1  Eap.  St7. 
(8)  .1Csi&pb.3S9. 
(9j  5  B.  ft  Aid.  93. 
(10)  SChit.  Rpp.  161. 
(U)  a  Milk  &  W.  439. 


it  nufy  be  set  off*.  This,  no  diAibt,  is  so; 
but  it  stands  upon  its  own  peculiar  grounds, 
via.  that  the  liability  upon  instruments  of 
this  description  is  always  for  *  given  sum, 
not  liable  to  any  deduction,  whilst  the 
guarantie  is  a  mere  contract  t^  indem- 
nity. The  opposite  party  may,  per- 
haps, also  rely  upon  Cope  v.  Josepk{\i,\ 
and  Collins  V.  ^a^(13),  where  it  was 
held,  that  a  defendant  who  had  guaranteed 
to  the  plaintiff'  the  paytsent  of  money  for 
goods  to  be  sold  and  delivered  to  another 
pers<Hi,  and  undertaken  to  pay  for  them,  if 
he  failed  to  do  so,  to  extent  of  a  siUa 
certain,  might  be  arrested  etnd  held  to  bail 
for  the  amount  of  goods  sold  and  sent 
within  that  sum,  on  the  common  affidavit ; 
whence  it  mfty  he  contended,  that  a  gua- 
rantie was  treated  as  «  debt,  as  ihe  parties 
who  entered  into  the  agreement  were  held 
to  special  bail ;  but  attention  to  the  sta- 
tutes which  authorize  arrest,  and  the 
ordinary  practice  of  the  Courts,  will  shew 
that  the  holding  of  a  party  to  bail  is,  as  a 
criterioo.  deceptive  and  fallacious.  By  the 
common  law,  an  arrest  could  only  be  made 
in  cases  of  injury  accompanied  by  force 
—8  Black.  Com.  261.  By  a  variety  of 
statutes,  however,  the  remedy  of  arkest 
was  extended  to  actions  upon  contract. 
The  present  system  of  arrest  takes  its 
origin  from  statute  18  Geo.  1.  c  89, 
which  first  rendered  the  affidavit  (oem- 
moidy  called  the  affidavit  of  debt)  neces- 
sary. But  the  words  of  the  statute  are 
not  affidavit  of  debt,  but  affidavit  of  caute 
of  action,  and  it  is  by  the  practice  of  the 
courts,  that  arrest  ia  confined  to  cases  of 
debts.  The  Courts  require  a  Judge's  order 
to  justify  arrest  for  any  other  ^tecies  of 
demand ;  and  it  was  this  which  was  the 
cause  of  contention  in  the  cases  above  re- 
ferred to,  which,  tlierefore,  cannot  serve 
the  defendants,  or  uphold  them  in  the 
course  which  they  have  thought  proper  to 
pursue. 

Sir  W.  W.  FoUett,  contr^.— It  is  not 
agreed,  that  the  contract  entered  into  by 
the  intestate  with  the  defendants,  is  wholly 
collateral,  and  refers  exclusively  to  the 
affairs  of  a  third  party.  The  contract  re- 
ferred, in  a  great  measure,  to  the  intestate 

9  Price,  165. 
{IS)  llMoo.«4«i  f.e.4UwJ.Rep.C.F.B^ 
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faimaelf;  the  words  are,  that  the  defendants, 
at  the  request  of  J.  Cumberlege,  deceased, 
agreed  to  lend  and  advance  J.  C.  the 
younger,  son,  &c.,  the  lum  of  1,600/.,  and 
would,  with  the  assent  of  the  said  J.  C, 
hold  the  said  sum  at  the  disposal,  and  place 
the  same  to  the  credit  or  account  of  the  sud 
J.  C,  deceased.  Therefore,  the  objection 
to  the  plea  of  set-ofT,  founded  upon  the 
agreement,  being  entirely  collateral,  falls 
to  the  ground.  It  is,  however,  conceded, 
that  the  right  of  set-off  will  depend  upon 
the  construction  given  to  the  statute,  and 
the  meaning  attached  to  the  words  *'  mu- 
tual debts."  In  the  ordinary  signi&cation 
of  the  act  of  parliament,  if  certain  ascer- 
tained sums  are  due  from  one  party  to 
another,  if  there  is  no  necessity  for  the  in- 
tervention of  a  jury,  to  assess  damages, 
■Dch  may  be  called  mutual  debts  within  the 
statute,  and  so  the  object  of  set-off ;  if  npon 
the  other  hand,  the  claims  sound  in  da- 
mages, and  require  the  intervention  of  a 
jury  for  their  assessment,  they  are  not 
within  the  statute,  nor  can  they  be  set  off. 
Why  should  not  debt  lie  against  the  party 
giving  a  guarantie,  as  well  as,  under  certain 
circumstances,  debt  lies  by '  the  drawer 
against  the  acceptor  of  a  bill  of  exchange  ? 
^Priddetf  v.  A'en&rsy  (14).  It  is  said,  that 
debt  will  not  lie,  except  for  a  sum  certain ; 
bnt,  although  debt  may  not  lie,  it  does  not 
thence  follow  that  the  demand  may  not  be 
made  the  subject  of  set-oC  The  reason 
ffiven  in  the  old  anthorities,  for  debt  not 
lying,  namely,  that  there  has  been  no  quidpro 
quo,  is  far  from  being  satisfactory.  Refer- 
ence to  Com.  Dig.  '  Debt,  where  it  will 
lie,  and  where  it  will  not,'  and  to  the  old 
books  upon  the  subject,  will  shew  many 
instances  where  debt  will  not  lie,  and 
where  a  set-off  will. — [He  here  recited  the 
instances  given  by  Chief  Baron  Comyns,  of 
cases  where  debt  lies,  and  where  it  will 
not.]  Why,  it  may  be  asked,  does  not 
debt,  generally  speaking,  lie  by  the  payee 
i^nst  the  acceptor  of  a  bill  of  exchange? 
"nie  reason  ts,  there  is  no  privity  between 
them.  In  like  manner,  debt  does  not  lie 
for  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange— C/oee«v.  WilUama(l5)t 

(14)  lB.&C.fi74;  S.O.  1  Lkw  J.  R«u.  K.B. 

211. 

(1»)  3  Biag.  N.C.  368. 


yet,  a  set-off  will ;  if,  therefore,  the  argu- 
ment is  founded  upon  the  assumption,  that 
debt  will  only  He  where  a  set-off  lies,  it 
falls  to  the  ground,  inasmuch  as  precedents 
for  such  are  to  be  found  amongst  those 
collected  by  Mr.  Chitty,  in  hisdiira  volume 
on  'Pleadii^.'  Why  should  not  the  right 
of  set-off  be  admitted  here,  as  well  as  in 
Comfortk  V.  RiveU{\6),  where  the  defen- 
dant was  allowed  to  set  off  money  due 
upon  the  plaintiff's  acceptance,  of  which, 
defendant  became  the  holder  after  the  sale, 
and  before  the  delivery  of  the  goods,  though 
he  had  agreed  to  give  the  plaintiff  ready 
money  for  them?  or  as  in  Hawkint  v.  Whit- 
ten  {17),  under  the  6  Geo.  4.  c.  16.  s.  M)l 
and  it  idiould  be  recollected,  that  the  de- 
mands added  in  this  section  of  the  statute, 
which  may  be  the  subject  of  set-off, 
are  such  as  must  end  m  debts— Aose  v. 
S'nM(18);  or  as  in  Dicktonv.  Cast  (19)^ 
Besides,  a  party,  by  this  form  of  action,  may 
elect  whether  he  will  strip  the  defendant 
of  his  plea  of  set-off,  as  in  Thorpe  v.  Thorpe 
(20),  where  Parke,  J.  ssid,  "  If  the  plaintiff 
had  chosen,  instead  of  assumpsit  for  money 
had  and  received,  to  bring  a  special  action 
for  the  breach  of  duty,  there  could  have 
been  no  set-off,  because  it  would  have 
been  an  action  for  unliquidated  damages; 
but  by  bringing  assumpsit  for  money  had 
and  received,  he  lets  in  the  consequences 
of  that  form  of  action,  one  of  which  is  the 
rwht  of  set-off."  The  cases  cited  for  the 
pbintiff,  to  shew  that  a  set-off  could  not 
be  allowed,  are  admitted,  as  they-were  all 
cases  of  unliquidated  damages.  Much 
weight  cannot  be  attached  to  Crawford  v, 
Stirling,  as  it  was  but  a  Nisi  Prius  decision. 
This  case  may  be  justly  compared  to  that 
of  Fletcher  v.  Dyche(Jil),  where  it  was 
held,  that  the  weekly  payments  i^reed 
upon  by  the  parties,  were  not  by  way  of 
penalty,  but  in  the  nature  of  liquidated 
damages,  and  might  be  setoffby  the  obligee, 
in  an  action  brought  against  him  by  the 
obligor.    Cope  v.  Joseph,  and  ColUiu  t. 

(16)  t  Han.  &  Mw.  510. 

(17)  10B.&afliri  S.c8Law  J.B«p.K.B. 

135. 

(18)  1  B.  &  Ad.  5il ;  s.  e.  9Law  J.  R«p.  K.B. 
85. 

(19)  Ibid.  343 ;  s.  e.  8  Law  J.  Rap.  K.B.  S96. 
(fO)  3  B.  &  Ad.  580 ;  a.e.  1  Liw  J.  IUp.(HJk) 

K.B.  170. 
{tl)  t  Term  B«p.  3(. 
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Wallis,  are  decidedly  adverse  in  principle 
to  the  plaintifT;  for  why  should  the  parties 
in  those  cases  have  been  held  to  special 
bail,  if  a  guarantie  was  not  looked  upon 
at  a  debt,  and  if  it  was  not  held  to  produce 
the  same  consequences? 

Martin,  in  reply,  admitted  Fletcher  t. 
Djfche,  which  was  evidently  the  subject  of 
set-off,  as  the  damages  there  were,  by  the 
consentof  the  parties,  ascertained  and  uqui- 
dftted,  and  the  interTention  of  a  junr  was 
not  required  to  assess  them.  The  defen- 
dants cannot  be  assisted  by  Cope  v.  Joseph, 
or  Collins  v.  Wallis.  By  parity  of  reasoning, 
an  argument  in  their  favour  may  be  deduced 
from  an  arrest  in  trover,  which  often  takes 
place  by  permiaiion  of  a  Judge. 

TiMDAL,  C.J. — As  it  appears  to  me,  the 
plea  of  set-off  put  upon  the  record  by  the 
aefendants,  cannot,  under  the  circum- 
stances stated  here,  be  supported.  There 
ii  no  doubt,  but  that  the  setting  off  of  one 
debt  against  another,  is  a  statutOTT  bar  to 
the  party's  demand.  The  power  of  setting 
off  one  claim  of  acertain  description  against 
another,  was  given  by  the  statute,  and  not 
by  the  common  law.    The  words  of  the 
statute  are,  "  That  where  there  are  mutual 
debts  between  the  plaintiff  and  the  defen- 
dant, or  if  either  party  sue  or  be  sued  as 
executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intes- 
tate, and  either  party,  one  debt  may  be  set 
against  the  other,"  &c.    I  do  not  here  un- 
dertake to  say,  that  the  word  *'  debt,*  is  to 
be  interpreted  in  the  strict  mode  in  which 
it  was  in  the  old  action  of  debt,  and  accord- 
mg  to  which  alone  that  acdon  could  have 
been  maiDtained;  neither  is  it  my  intention 
to  enter  into  the  long  bead-roll  of  authori- 
ties extracted  from  Com.  Dig,,  and  which 
hawe  been  industriously  collected  and  in- 
gnuoualy  applied  to  the  subject  of  the 
present  discussion.    I  confine  my  opinion 
to  the  simple  question,  as  to  whether  that 
representation  upon  the  record,  to  which 
the  plaintiff  has  demurred,  is  or  is  not 
vichna  tbe  statute  of  set-;off.  If  the  questi<»i 
arose  in  Ksard  of  certain  damages  which 
were  Itqui&ted  <a  capable  of  bein^  ascer- 
tamed,  tlie  matter  would  be,  as  it  is  ad- 
nutted,  within  the  statute,  but,  upon  look- 
ing to  the  contmct,  as  it  appears  uptm  this 
record,  I  do  not  think  it  can  be  isid  to 


come  within  either  of  those  predicaments. 
The  words  are,  **  that  the  defendants  at 
the  request  of  the  said  J.  Cumberlege, 
deceased,  had  agreed  to  lend  and  advance 
to  J.  Cumberlege  the  younger,  the  son 
of  the  said  J.  Cumberlege,  deceased,  the 
sum  of  1,600/.,  and  would,  with  the  as- 
sent of  the  said  J.  Cumberlege,  hold  the 
said  sum  at  the  disposal,  and  place  the 
same  to  the  credit  or  account  of  the  said 
J.  Cumberlege,  deceased;  and  also  in  con- 
sideration that  the  said  defendants,  at  the 
request  of  the  said  J>  C,  deceased,  would 
advance  to,  or  for,  or  on  account  of  said 
J.  C,  such  further  sums  as  he  might  require 
of  the  defendants,  he,  the  said  J.  C,  de- 
ceased," &c.  No  time  is  fixed  for  the 
repayment  of  the  money  thus  advanced, 
and  consequently  the  law  implies  a  pay- 
ment on  demand,  and  there  is  an  aver- 
ment that  the  payment  was  not  made.  It 
then  goes  on  to  allege,  that  they,  **  confiding 
in  the  said  promise  and  undertaking  of 
the  said  J.  C,  deceased,  did  afterwards, 
&e.,  with  the  assent  of  the  said  J.  C.  the 
younger,  hold  the  sud  sum  of  1,600^ 
agreed  to  be  lent,  and  which  was  dien 
lent  to  him  by  the  defendants,  on  the 
terras  aforesaid,  at  the  disposal  of,  and 
place  the  same  to  the  credit  or  account 
of  the  intestate,  and  did  accordingly  then 
apply,  and  advant^,  and  pay  the  same  upon 
the  terms  aforesaid,  and,  relying  on  the 
said  guarantie,  did  afterwards,  in  the  life- 
time of  the  intestate,  to  wit,  &c.,  advance 
and  pay  to,  for,  and  on  account  of  the  said 
J.  Cumberlege  the  younger,  divers  other 
stuns,  to  wit,  to  the  amount  of,"  &c.  In  my 
opinion,  that  which  is  contended  for,  does 
not  appear  to  be  the  legal  deduction  from 
the  agreement  which  appears  on  the  record. 
This  was  a  guarantie  upon  an  i^pvement 
for  the  repayment  of  money  upon  a  day 
which  might  be  made  certain ;  and  if  an  ac- 
tion were  brought  upon  such  agreement, 
might  not  a  demand  be  made  for  damage^ 
in  consequence  of  the  inconvenience  suf- 
fered by  the  non-payment?  or  might  they 
not  be  claimed  for  the  amount  of  interest 
due  upon  the  principal  sum?  Might  not, for 
aught  that  appears  upon  this  agreement, 
damages  be  sought  for  any  other  immediate 
injury  dedacible  from  this  non-payment? 
for  according  to  the  admitted  principle,  if 
the  plaintiff  were  to  brii^  his  acdoo  on  this 
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contract,  he  could  not  sue  in  indebitatus 
assttmptit:  he  should  set  forth  the  con- 
tract, and  state   the   damages  resulting 
from  the  breach.    Suppose  for  a  moment, 
that  the  situation  of  the  parties  were  re- 
versed, and  that  i$»debitatut  attumptit  were 
brought  against  the  intestate,  if  he  were 
living,  or  against  bis  representative,  if  he 
were  dead ;  could  it  be  contended  that  the 
party  could  plead  a  set-ofF,  for  the  amount 
ef  the  sun  for  which  the  action  wasbronght  f 
All  the  cases  are  agunst  the  conclusion 
contended  for ;  and  as  to  the  authority  cited 
from  4  Esjrinatse,  I  confess  I  cannot  dis- 
tinguish so  nicely  or  so  critically  as  to 
make  any  difference  between  the  legal  de- 
duction under  the  circumstances  there,  and 
those  which  form  the  subject  of  discussion 
here.  Besides,  when  we  look  at  the  situation 
of  the  parties  here,  are  th^  not  in  this  pre- 
dicament— what  is  there  to  prevent  the  de- 
fendants &om  suing  on  this  guarantie  in 
another  phtce  I  What  is  there  to  shew  that 
there  is  not  an  action  at  their  suit  now 
dependiag  in  the  Court  of  Queen's  Bench? 
There  is  nothing  to  prevent  them  from 
suing  for  the  recovery  of  this  loan.  Our 
attention  has  been  called  to  that  which 
may,  it  is  said,  occur  ~  to  a  case  in  which 
the  party  may  make  an  election  for  his  own 
convenience,  and  rely  on  the  contract  as 
one  in  which  the  damages  were  liquidated 
and  ascertained.    This,  however,  would 
be  allowing  apartyfor  his  own  convenience, 
to  give  the  law  to  the  Court.   The  defen- 
dants here  do  not  say  that  sodi  a  sum  imly 
was  due ;  they  do  not  negative  the  fact  of 
more  being  due;  and  upon  looking  at  the 
contract,  it  wouldi  I  think,  be  difficult  to 
say  that  the  damages  were  eertain  and 
liquidated.    As  to  Tkorpe  v.  Thorjte, 
the  plaintiff  waived,  as  he  might  do,  his 
clai%n  to  damages  upon  the  record  itself; 
and  having  done  so,  liaving  made  his  elec- 
tion, he  could  not  give  it  up  or  proceed  in 
ahy  other  manner.    As  to  Fletehtr  v. 
Dgcht,  the  damages  Aere  for  the  non- 
performance of  Uie  work,  were  dearly 
liquidated  and  ascertained,  and  conse-, 
quently  they  were  the  subject  of  set-ofll 
So  widi  regard  to  the  cases  of  Cope  v. 
Jttpk,  ma  ColUnM  v.  WaiUa ;  Ae  ques- 
tion ander  discussion  there  was  not  to  be 
considered  in  the  Ught  of  a  set-off;  nov 
was  it  ait  appeal  under  the  statute  w}iieh 


first  gave  the  fight  of  set-ofF ;  but  it  came 
before  the  Court  as  an  appeal  to  tlieir  dis- 
cretion, npon  the  subject  of  arrest;  and  the 
Courts  said,  in  substance,  that  the  affida- 
vits were  not  of  sufficient  weight,  to  make 
them  conclude  what  should  be  the  proper 
construction  of  the  sutute.  In  oommg  to 
the  conclusion  at  which  I  have  arrived,  I 
always  bear  in  mind  that  there  is  one  case 
altogether  adverse  to  the  plea,  which  gives 
rise  to  this  discussion — I  always  bMur  in 
mind,  that  the  question  to  which  our  at- 
tention is  now  called,  has  been  nt  rest 
since  the  time  of  the  decision  in  4  Btpi- 
na$$e,  and  I  certainly  see  no  sufficient  rea- 
son to  disturb  its  tranquillity  or  intermpt 
its  repose.  The  decision  here  should  bo. 
similar  to  that  in  the  case  above  referred 
to,  and  our  judgmait  shtrald  be  for  the 
pl«ntiff. 

Vadohak,  J. — Upon  referring  to 
ordinary  popular  sense  of  the  woi^s  of  tho 
act  of  parliament,  it  has,  1  think,  beeu 
considered  as  the  general  impression,  thtX 
a  claim  which  sounded  in  uidiqindateA 
damages,  could  not  be  the  subject  of  set- 
off. But,  suppose  a  party,  as  has  been 
said,  affected  to  adopt  a  certain  mode  of 
[H'ooeedii^,  and  retain  that  demand  which 
may  be  made  the  subject  of  set-off:  if  » 
party  affected  to  make  an  election  of 
kind,  now,  I  ask,  would  it  be  binding  f 
There  is  no  security  that  it  would.  In  fine, 
when  we  take  into  our  consideration  tbo 
absence  of  all  aulAiorities  upon  the  subject, 
and  the  uniform  course  of  pleading,  we 
must,  I  think,  come  to  the  conclusion,  that 
the  guaruitie  is  a  contract  of  indemBkyi 
whidt,  from  its  peculiar  cireumstaaoss* 
sounds  in  dam^s,  and  consequently  can- 
not be  made  the  subject  of  set-off.  Our 
judgment  should  be  for  the  plaintiff. 

BosANfttTET,  J. — ^The  demand  here,  dee* 
not,  in  my  opinion,  come  within  the  idem 
of  mutual  debts  within  the  statute  of  set- 
off.   This  was,  as  it  appears  from  the  r»- 
cord,  the  case  of  money  lent  to  Comberlog^ 
the  younger,  and  the  intestate  miered  into 
an  agreement  to  guarantee  the  re-pnymnnt. 
This  was  clearly  an  agreement  for  tlM 
payment  of  the  debt  of  another,  and,  under 
the  Statute  of  Frauds,  it  shoidd  be  in  writ- 
ing.  The  agreement  set  forth  in  the  plM* 
to  which  i1m  party  has  demnnvd,  did  not 
oenstitute  a  debt  from  C«mberiege  thm 
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eMer,  to  the  akfendanta.  I6  wat  not  debi- 
turn  nr  prxtmli  tohendtm  m  Jktvro,  but  it 
iras  a  collateral  agreement  framed  for  the 
purpose  of  secnrii^  the  payment  of  a  new 
debt  contracted  byCumberlege  the  younger, 
andapon  the  &ee  of  the  record,  the  damages 
appeared  to  be  unliquidated.  In  snch  caae, 
there  is  no  precedent — at  least,  no  distinct 
precedent  has  been  dtewn,  for  pleading 
as  the  deftndantt  hare ;  oti  (he  contrary, 
then  is  ete  to  shew,  upon  the  mthority  of 
Lord  El^boroi^h,  in  4  Etjma»tet  th«t 
snefa  pleading  cannot  be  supported.  He 
rvled,  that  a  contract  by  wmcb  a  party 
guaranteed  the  debt  of  another,  could  not 
be  pleaded  as  a  set-oS* ;  and,  from  that 
time  to  the  present,  the  decision  has  not 
been  called  in  question.  We  sbould  give 
jndgment  for  the  plaintiff. 

CoLTMAN.  J. — I  entertained  an  opiniafi 
generally,  that  the  claim  here  could  not  be 
aade  subject  of  set-off.  At  the  same 
tine,  I  do  not  deny,  that  after  the  argn- 
neat  wa>  broached,  my  mind  flnctaated*  aa 
to  whc&cr  die  case  cited  froin  4  £«pmane 
bid  been  tightly  decided  \>y  Lord  EUen- 
boioi^b.  llie  genctal  impresaiob,  how- 
evar,  isy  Aat  it  has^  and  sach  impression' 
i»  certain  forti6ed  by  the  absenee  of  any 
contrary  uitbority.  Oct  jiidgaieBt  shoidd 
be  for  the  ^aintiflC 


Sjettment  —  Service  ^  Deelaratkm  — 
AmendmeHt. 

On  mn^  far  judgment  agmn^^eaetul 
ejector,  where  the  semtce  of  declanUim  haa 
been  perfect  wpon  three  of  four  tmmnts,  but 
the  i^fidmit  of  sermice  oa  the fourth  is  defee- 
tim,  tike  Court  will  order  tie  rule  forjudge 
asmf  tcgoagainet  the  three  vpaK  nham  ft^ 
jmaer  mu  wen  yerfetA,  and  mli  uUen  the 
tffidimH  UB^mnendedemtatkefMnk* 

Bavley  moved  for  judgment  against  the 
eaaiial  ejector,  in  a  case  where  proceedings 
were  instituted  against  four  parties.  The 
■brHecr  of  dedamtioa*  upon  tbres  of  them 
was  perfect;  bitt as  to  toe  fonrlh,  the  a£S^ 
^-rit  tftated,  that  die  servioe  wm  fl«t  iho 
wife,  withoat  allying  dat  h  vas  t^on-lfae 
New  SaaiBs,  VII.— C.P. 


IMcraises,  or  that  the  wife  HTed  with  the 
husband. 

Per  Curiam. — Let  judgment  go  againist 
the  casual  ejector,  in  the  three  cases  where 
the  service  was  complete  ;  and  let  the  affi- 
davit be  amended  as  to  the  fourth. 

Judgment  and  leave  to  amend  afi- 
£mt  ^  tervke  accordingly. 


18S7.  > 
Sot.  4.  S 

jftnendmaU — ffaheat  Corput, 

Leave  given  to  amend  a  writ  of  haheat  cor- 
pus, tetled  upon  the  last  day  of  Trinity  term, 
la  the  frtt  year  of  the  reign  of  Victoria^ 
instead  of  the  seventh  year  of  the  reign  qf 

ma.  4. 

Talfourdt  Serj.  moved  to  am«id  a  Writ 
of  habeas  eerpue,  i^hich  had  been  sued 
tkA  by  a  pristmer,  m  custody  of  the  sheriff 
of  Warwick.  The  defect  was  merely  ftw- 
raal,  and  conasted  in  this,  that  the  writ 
hore  teste  as  on  the  last  day  of  Trinity  term, 
in  the  first  year  of  the  reign  of  Victoria, 
Whereas  it  should  have  been  in  the  seventh 
year  of  the  reign  of  Will.  4.  The  writ, 
however,  had  bton  obeyed,  and  the  prisoner 
was  brought  up.  He  referred  to  tVakelim 
V.  Watson{l),  as  an  instance  where  a  simi- 
lar nustake  was  comcted.  There  it  was 
held,  that  the  teiite  of  a  writ,  if  in^gular 
in  naming  a  late  Chief  Baron  instead  of 
the  existing  Chief  Baron,  may  be  amended* 
even  after  a  to  set  it  aside  upon  that 
ground ;  and  upon  the  amendment  beiiw 
made,  the  role  will  be  discharged:  thou^ 
in  Merriev.  Herbert  (2),  the  Court  refused 
to  allow  such  amendment  in  a  writ  of  quo 
minus,  tested  in  the  name  of  Chief  Baron 
M'Donald,  instead  of  that  of  Chief  Baron 
Thompson. 

Per  Curiam.  — -This  ia  clearly  a  mistake. 
We  will  take  notice,  that  her  present  Ma- 
jesty had  .not  aacendcd  die  ^rone  at  the' 
tinlc  wbu  this  wiit  bedrs  teste. 

Leave  given  to  OMearf. 

(1)  1  Cro.  &  J«r.  467. 
1  Pries.  t4ik 

D 
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Not.  10.  3  BONBR. 
Irregularity — Time — Service  of  Process. 

The  reasonable  time  for  making  an  appli- 
cation for  irregularity  in  an  arrest  upon 
mesne  process,  is  eight  days,  the  period 
limited  for  putting  in  special  bail  or  entering 
an  appearance  to  the  action. 

The  delivery  by  the  officer  of  a  copy  of  a 
nrit  of  capias,  under  the  statute  i  Will.  4. 
c.  jf9,  nherein  the  process  is  described  tohave 
issued  in  the  reign  of  Will,  4*  and  as  being 
teUed  in  the  reign  of  yietoria,i*amere  irre' 
gularity :  audi  therefore,  an  tmplication  fi>r 
setting  such  copy  aside,  and  discharging  the 
defeMont  out  of  custody ^  is  too  late,  if  made 
more  than  eight  days  after  the  arrest,  ttnless 
the  delay  is  satisfactorily  aecomted  for, 

Wilde,  Serj.  had  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  copy 
of  the  writ  of  capias,  and  all  proceedings 
upon  it  (if  any),  should  not  be  set  aside  for 
irregularity,  and  why  the  defendant  should 
not  be  discharged  out  of  the  custody  of  the 
warden  of  the  Fleet,  upon  hit  entering  a 
common  appearance,  on  the  ground  that, 
in  the  copy  delivered  to  the  sheriff  and 
the  defendant,  under  the  4th  aection  of 
S  wax.  A.  e.  S9,  the  process  was  stated  to 
be  issued  in  the  reign  of  Will.  4,  and  tested 
in  the  reign  of  Victoria. 

W.  H.  Watson  shewed  cause  on  an  affi- 
.  davit  stating,  that  the  writ  and  the  copy 
which  had  been  delivered  to  the  officer, 
were  correct  and  regular;  and  he  submitted 
that  the  plaintiff' ought  not  to  be  prejudiced, 
or  the  defendant  discharged  out  of  custody, 
by  reason  of  the  irregularity  of  the  sheriff". 
He  also  objected,  that  the  application  was 
too  late,  ai  it  waa  not  made  until  the 
2nd  of  November,  although  the  defendant 
had  been  arrested  on  the  1  Sth  of  October ; 
and  on  this  point  be  cited  Primrose  Bad' 
delev{l),  and  Fowel  v.  Petre  (2). 

Jrilde,  Serj.,  in  support  of  the  rule. — 
The  service  of  a  correct  copy  of  the  pro- 
cess on  the  defendant,  is  a  condition  prece- 
dent to  the  validity  of  the  arrest ;  and  the 
defendant  is  equally  entitled  under  the 
statute  to  be  discharged  out  of  custody, 

<l}  1  D«wL  P.C.  S60;  mi  am  Cok  v.  Tallook, 
ib.  47 ;  s.  e.  C  Uw  J.  lUp.         EnA.  US. 
(t)  5  DowL  P.C.  fr6. 


whetlier  the  error  baa  been  oecaaioned  by 
the  neffliffenee  of  the  sheriff  or  of  the  plain- 
tiff. Objections  much  more  minute  and 
unimportant  than  the  present  have  been 
allowed  to  prevail ;  and  it  has  been 
fully  established,  that  under  such  circum- 
stances the  defendant  may  consider  either 
the  writ  or  the  copy  to  be  wrong,  and  avail 
himself  of  the  error  in  either — Nicoi  v. 
Boyne  (8),  Roberts  t.  Wedderbume  (4), 
Smith  v.  Calvert  (5).  Besides,  the  Court 
will  not  presume  that  the  copy  given  to  the 
sheriff  was  right,  and  that  the  oflBcer  acted 
wrongfully  in  serving  a  defecuve  copy — 
Noddy.  Langridge (6). 

TiNDAL,  C.J. — In  my  opinion,  this  appli- 
cation has  been  made  too  late,  on  the 
part  of  the  defendant,  and  he  has  offered 
no  excuse  to  the  Court  for  the  time  which 
he  has  suffered  to  elapse.  It  is  generally 
understood  at  the  Judge's  chambers,  that 
the  reasonable  time  for  making  an  appli- 
cation to  set  aside  a  proceeding  for  irre- 
gularity, is  (if  asofficient  explanation  is  not 
given  to  account  for  the  delay,)  the  time 
required  for  putting  in  special  bail,  that  is 
to  say,  eight  days.  Here,  a  period  fir 
beyond  such  time,  one  of  twenty-three 
days,  has  been  suKred  to  paas.  The 
question,  as  it  appears  to  me,  is  reducible 
to  this,  whether  the  proceeding  is  merely 
irregular,  or  whether  the  arrest  is  alb^e- 
ther  void ;  and,  in  my  opinion,  it  is  an 
irregularity  only,  and  ranges  itself  under 
the  class  of  incidents  comprised  within  the 
10th  rule  of  3  Will.  4,  the  words  of  which 
are,  "  That  if  the  plaintiff  or  his  attorney 
shall  omit  to  insert  or  indorse  on  any  writ 
or  copy  thereof,  any  of  the  matters  required 
by  the  said  act  to  be  by  him  inaerted 
therein,  or  indorsed  thereon,  audi  writ  or 
copy  thereof  ahaU  not,  on  that  account, 
be  held  void,  but  it  may  be  aet  aside  as 
irregular,  upon  application  to  be  made  to 
the  Court  out  of  which  the  same  shall  is- 
sue, or  to  any  Judge."  It  is  clear,  there- 
fore, that  in  case  of  an  irregularity,  an  ap- 

<9)  10  Bin;.  3S9 ;  s.  c.  3  l*w  J.  Rep.  (11.B.)  CP. 
7». 

(4)  1  Biiig.N.C.4t         9  Utr  J.IUp.<HA) 

CP.  U5. 

(5)  t  Do«L  P.C  S77 ;  s.  c.  3  Uw  J.  Rep.  (ia) 
Exch.  16. 

(6)  5  Oawl.  P.C.  Ttt, 
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plieatioa  by  the  plaintiff  to  amend  the  writ 
itself,  and  consequently  the  copy,  would  be 
attended  to  by  the  Court,  inasmuch  as  the 
writ  is  not  void.  If  this  view  is  correct, 
that  which  is  complained  of  here  is  an 
irregularity  only,  die  case  is  within  the 
rule,  and  the  application  has  been  made 
too  late.  It  U  unnecessary  to  enter  par- 
ticulariy  into  Uie  question  raised  on  the 
part  of  the  plaintiff,  upon  the  supposition 
that  ground  has  been  given  by  the  fault  of 
the  sheriff's  o6Bcer,  for  setting  aside  the 
proceedings.  Certainly,  the  general  rule 
upon  transactions  of  the  kind  is,  that  when 
the  plaintiff  is  injured  by  tlie  act  of  the 
sheriff,  he  has  his  remedy  over  against 
the  party  by  whom  the  injury  has  been 
inflicted  (7). 

BosANauBT,  J. — It  is  unnecessary  for 
me  to  add  much  to  that  which  has  been 
so  clearly  stated  by  ray  Lord.  The  omis- 
sion of  the  proper  reign  of  the  King  or 
Qoera,  in  the  copy  of  the  writ,  is  merely 
an  irr^pilarity,  wd  consequently  within 
the  lOth  rule  of  8  Will.  4.  It  is  also  clear, 
that  the  application  to  take  advantage  of 
such  an  irregularity,  must  be  made  within 
a  reasonable  time ;  that  is,  on  arrest  on 
mesne  process,  if  the  delay  is  not  accounted 
for,  within  eight  days,  the  time  limited  for 
putting  in  special  bail,  or  entering'  an 
appearance  to  the  action.  This  has  been 
decided  over  and  over  at  chambers ;  and 
I  have  ■  manuscript  decision  to  die  same 
eflect,  by  the  Court  of  Exchequer,  on  the 
I7di  of  November  1834.  I  agree  so  fur 
with  my  Brother  Wilde,  that  defendante 
have  been  dischai^ed  out  of  custody  for 
irregvlarities  such  as  he  has  referred  to ;  but 
then  the  application  has  been  made  in  time. 

CoLTMAH,  J. — I  agree.  The  rule  should 
be  discharged  with  costs. 

Rule  discharged,  with  costs. 

(7)  Id  Humih  w.  Willis,  6  L«w  J.  R«p.  (n.s.) 
CP.  S40,  when  tfa«  pltintiff  obtained  ■  ral«  for 
tsUag  aKHMij  OQt  of  oovrt,  on  tba  gronndi  tbtt  tbs 
daAttdast  had  not  lod^d  the  Mitir«  som  befora  tba 
•spiratioo  of  Ae  time  aUowed  hnn  to  pnt  ia  bail  to 
tha  actioii.  ind  the  dalndiat  on  Avtring  moss, 
allogad  that  th«  Adl  wu  that  of  tbeibariff's  officor 
to  wbotn  iba  monaj  was  given  at  the  proper  timo, 
tbo  Court,  upon  makiDg  the  mla  alnolute,  nid, 
**  Tb«  defendant,  if  he  daema  bimsalf  injurad,  has 
Us  MSBodj  ifsfaut  the  nheri£" 


I8S7.     >       PECKAU  e.  XKIGHT  AMD 
Nov.  16,  y  ANOTHBK. 

Costs,  Security  for — Banhrupt. 

The  Court  refused  to  compel  a  plaintiff  to 
find  seeurityfor  costs  where  he  had  become 
bmknqtt  e^er  issue  joined,  and  the  applica^ 
tiom  was  not  made  tmtil  after  the  certificate 
teas  gnmtedt  and  an  affidavit  stated  that  the 
assignees  did  not  hUend  to  interfere  m  the 
praw£ngSt  but  the  contrary. 

The  plaintiff  in  this  action,  afler  issue 
joined,  became  -a  bankrupt,  and  subse- 
quently to  his  obtaining  his  certificate — 

y.  fVilUams  obtained  a  rule  to  shew 
cause  why  he  should  not  give  security  for 
costs. 

In  opposition  to  this  rule,  an  affidavit 
was  made  on  the  part  of  the  plaintiff  set- 
ting forth  the  circumstances  under  which 
he  became  bankrupt,  and  ascribing  his 
bankruptcy  to  the  misconduct  of  the  de- 
fendants, in  not  fulfilling  a  contract  entered 
into  with  the  plaintiff;  and  further  stating 
that  the  assignees,  when  applied  to  on  the 
subject  of  the  action,  declared  that,  so  far 
from  its  being  their  intention  to  interfere, 
their  resolution  was  to  adopt  a  contrary 
line  of  conduct. 

Stammers  shewed  cause. — He  referred 
to  Anonymous  (1),  and  to  Morgan  v. 
Evans  (2),  as  stronger  cases  than  the 
present,  where  the  Court  refused  to 
compel  such  security  to  be  given.  The 
case  was  within  the  principle  of  Town- 
send  V.  Snow  (S),  where  an  insolvent 
debtor,  having  assigned  his  property  un- 
der the  Insolvent  Acta,  brought  an  action 
to  recover  a  debt  incurred  before  the  as- 
signment, and  the  assignees  having  refused 
to  sue,  the  Court  would  neither  set  aside 
the  proceedings  in  such  action,  nor  require 
the  insolvent  to  give  security  for  costs. 
Besides,  the  defendants  could  not  apply  for 
security  for  costs,  until  they  ascertained 
that  the  assignees  had  resolved  to  proceed 
with  the  action  —  Watkinshaw  r.  Afar* 

(1)  S  Taunt.  61. 
.   (t)  7  Hoo.  344. 

(3)  1  Manh.  477  ;  a.  o.  6  Taunt.  123.  But  the 
report  in  Maiahall  waa  preferred  by  the  Court  as  the 
mtna  correct  one. 
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thalt  (4).  The  Court  might  also  impose  con- 
ditions upon  the  party  making  an  applica- 
tion of  this  kind,  as  in  Manley  v.  Mayne{5), 
where  the  defendant,  upon  obtaining  secu- 
rity for  costs,  undertook  not  to  plead  the 
bankruptcy,  which  took  place  after  decla- 
ration and  before  plea.  In  dealing  widi 
aucb  an  application,  the  Court  would  alio 
be  goTerned  by  the  equity  of  the  circum- 
stances, and  the  defendants  ought  not  to 
receive  additional  protection  from  a  mis- 
fortune of  which  their  own  conduct  waf 
the  cause.  Upon  this  principle,  in  M'Ctd- 
lock  V.  Robinion  (6),  where  a  commis- 
sion of  bankrupt  issued  against  the  plain- 
tiff, who  was  ({one  with  hie  family  to  New 
York,  upon  the  petition  of  the  defendant, 
the  only  creditor,  who  chose  himself  sola 
assignee,  and  the  plaintiff  brought  an  ac- 
tion against  the  defendant  to  try  the  com- 
mission, die  Court  refused  to  atay  the 
proceedinga  kill  he  should  give  securilrf 
for  costs. 

y .  WitUami,  in  support  of  the  rule.— 
This  application  is  not  to  the  mere  dis- 
crvtion  of  the  Court,  but  is  founded  on  a 
positive  rule  of  law.  The  position  of  the 
defendants,  in  regard  to  the  plaintiff,  is 
auch  as  will  enable  them  to  plead  his 
bankruptcy,  and  the  assignment  of  his 
flfllectR,  debts,  &c.  to  the  asstgneea  under 
the  conuniasion,  who  is  entitled  to  sue  them 
— Kiuwar  v.  Tarrant  (7) ;  and  if  the  assig- 
nees were  to  bring  an  action  for  this  Tery 
cause,  and  the  defendants  pleaded  another 
action  brought  by  the  bankrupt,  and  still 
pending,  such  plea  would,  on  demurrer,  be 
htd^Bigg*  V.  Cox  (8).    The  case  is 

(4)  4  Tyt.  993;  •.c.  3  Uw  J.  Hep. (ma) Each, 
tor. 

•   (5)  SMU1.&  Ry.381. 
(«)  a  N«w  Hap.  359. 

<7}  l>£i«t,6tt.-Up<nitbttBabj«ct,  Bayle/,J. 
«ud.  in  Biggs  V.  Cox.  4  B.  &  C.  920.  a.  o.  4  Uw 
J.  Rep.  K.B.  5S,  "  Tba  jndgnieBt  of  ih«  Court,  is 
KinoQar  p.  Tunmt,  corrocted  the  fonner  decUiona, 
in  wbicb  it  wu  held  that  aeiigDees  might  coDliooa 
•uitt  commenced  hj  the  baokrupt,  aod  decidrd  that 
deCaDduita  might  iniat  opoa  atopping  snob  aaiu, 
and  force  the  ■■aigncea  to  become  plaintiffs,  m  that 
it  might  appear  npoa  the  record,  to  whom  the  pay- 
■tat.  eonpatled  b/  the  ju^meot.wae  made." 

(«)  4  &  b  C.  Wa;  a.  c.  4  Uw  J.  Baf.  K.a 
u. 


ffithin  the  principle  ofMtuom  v.  /*ottftf  (9X 
where  the  assignees,  who  went  on  widi  Uia 
action  in  the  name  of  the  bankrupt,  wars 
obliged  to  give  security  for  costs,  Bayley^ 
B.  saying,  "It  is  a  matter  of  right  that  those 
who  are  to  benefit  by  the  proceedinga 
ahould  be  liable  for  the  costs."  The  conae- 
qnence  of  granting  this  appUntion  will  be, 
to  give  the  a8->igoe«s  a  chance  of  reaping 
the  benefit  without  the  risk  of  paying  the 
costs  of  the  suit.  He  also  refitrrcd  t* 
IVebbv.  ^ard(lO),  where  an  uocertificalad 
bankrupt  was  obliged  to  give  security  for 
the  costs  in  case  he  should  fail  in  bis  suit  ( 
to  Heaford  v.  Knight  (II)'  where  the  plain* 
tiff  was  discharged  under  the  Inablreiit 
Act,  afler  issue  joined,  anil,  befim  notice 
of  trial  given,  the  Court  stayed  the  prop 
CMdings  until  the  assignee  or  aoaae  creditor 
of  the  plaintiff  should  give  aecnriiy  ibr 
coats;  widtQi)0yfeT,ifwfanM(ljl),«baffo 
•B  insolvent  debtor  having  proceeded  witk 
an  action  after  executing  his  aasigBBsenly 
the  Court  compelled  biiB  to  find  aeeerity 
for  casta,  though  ao  aasigneea  were  ape 
pointed. 

TiHDAL,  C.J. — This  case,  as  it  appeara 
to  me,  stands  upon  its  own  peculiar  grounds 
and  ctrcumatancaa.  The  judgment,  thM«- 
fore,  wliich  we  are  about  to  pronoimee, 
will  not  fiarra  a  general  rule,  but  will  be 
confined  within  and  limited  to  a  giveat 
state  of  facta.   This  is  aa  action  brought 
by  a  peraon  who  was  not  at  the  tioie  a 
bankrupt,  nor  did  he  become  ao  untU 
afUr  the  action  waa  eoemieBCed,  and  the 
issue  waa  joined ;  aad  an  application  was 
not  made  to  eoo^l  him  to  give  security 
for  coats,  until  he  had  obtained  hia  certi^ 
cate.  If  the  matter  rested  here,  the  plain* 
tiff  might  perhaps  be  obliged  to  give  se- 
curity for  coats ;  but  there  is  another  ikct 
in  the  case :  it  appears  that  the  assignees 
were  applied  to  upon  the  subjeot.  and 
their  answer  waa,  that  they  did  not  mcaa 
to  interfere  in  the  action,  but  the  contrary. 
In  such  circumstances,  the  plaintiff,  act- 
ing as  be  has,  is  within  Tvmiad  v.  jSmomt 

(9)  1  Cr.«cM.6tli  s.a.9UwJ.  Rep.  fnjt^i 

?xth.  »S3.  V 

(10)  7Tenn  Rep.  «9&. 

(11)  ta&C.579;s.c.SUwJ.Rep.  K^iiA. 
(IS)  t  Dowl.  PjC.  i96. 
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T»p«rted'm  1  Mur^  wharfe  tbf  Cpiirt 
nfiiic4  to  oonqicl  thv  parte  to  give  leenrUy 
for  (h«  ofMU,  (jibbs,  C.J,  distipgiuishii^ 
the  cue  from  WelA  v.  Ward^  referred 
in  tke  argument,  as  there  the  aBstgnee* 
sued  fcur  their  own  interest  in  the  name  of 
the  bankruptf  whilst  the  action,  in  respect 
of  which  the  motion  was  made,  was  brought 
because  the  assigDee  refiwt-d  to  sue  at  alt* 
Xhe  present  is,  1  think,  within  the  circun- 
itaoeea  of  the  case  now  cited ;  and  the  rule 
iboald  be  dUeharged. 

Vaiwhav.  J. — I  am  vf  the  same  ^union. 
The  qucatien  has.  I  dunk,  been  laid  down 
lee  broedly,  when  it  is  said  that  the  appli- 
eatieo  ta  founded  upon  an  imperative  rule 
of  law,  and  not  an  appeal  lo  the  diseretiaa 
ef  the  Court;  fort  ia  my  opinioo,  it  is 
web  appeal.  The  rule  upon  the  subject 
vsae  suued  oerrectly  by  Chenbre,  J.,  in 
M'CmUoek  V.  RoiiMtm,  where  hia  Lord* 
ship  said,  **  By  the  general  r*te  of  law, 
every  mn  not  legally  incapneitated  may 
MM  without  giving  security  for  oeste ;  but 
ibe  Conn  baa  interpoaed  ia  eertain  easet, 
end  required  aecwity.  lliia,  however,  is 
m  nnicer  of  disorationt  and.  bemg  so,  tbe 
rale  which  has  been  adopted  ia  not  so  pe*> 
eiiive  and  indexible  as  not  to  yield  to  par- 
ticular circumstanCM."  &c.  This,  there* 
ibre,  is  «  very  fair  case,  in  which  to  relax 
inw  the  general  rule,  that  beiog  a  rule  of 
discretioo,  not  of  positive  law.  There  may, 
BO  doubt,  be  exceptions  to  the  exercise  of 
their  discretion  by  the  Court,  but  this  case 
ia  not  within  them.  It  is,  I  think,  too 
■Mwh  to  say,  that  die  party  should  be  ofa»- 
Jiged  to  give  security  for  costs,  because 
tber*  are  certain  persons  to  whom,  in 
jvd^nent  of  law,  the  benefit  of  the  action 
■any  enure,  and  who  have  mede,  if  not  an 
•ecual  disclaimer  of  audi  benefit,  yet  somo- 
tbiog  very  like  it.  Under  such  eircunv- 
etaoees  there  is,  I  think,  no  ground  for  the 
l^>plicatio■;  and  the  rule  ^oukL  be  di»- 
cbarged. 

BoHAHanBT,  J.  and  Coltkaw,  J.  of  the 
avne  opinion. 

RuU  ducktrged. 


1887.  1 

Nov   23    f    ^"'^^^^^  BBKKIHOTOM. 

Attachment — Sernee. 

The  Court  will  not,  upou  it»  appenring 
thai  the  plaintiff' cannot  be  fowad^  direct  that 
the  teniee  of  the  copy  ff  the  rule,  for  an 
attachment  for  not  paying  tJie  eoati  of  the 
day,  for  not  proceeding  to  trial  pursuant  to 
iie<iee,  tipon  his  aUomey,  or  the  siicking  of 
U  up  at  tbe  effieet  shall  be  cemndered  good 
unite  ifMtt  the  jdaiiitiffl  Neither  wUl  they 

rail  am  appUeationfor  a  rule  or  order  { to 
timitarty  served  J,  eating  i^mhi  Ami  nsl 
to  proceed  with  the  emue  imtU  he  hoe  paid 
the  costs  of  the  day* 

In  this  case  the  plaintiff  (an  attoniey) 
brought  an  action  for  the  payment  of  a  bill 
of  costs,  but  did  not  proceed  to  try  the 
cause  according  to  notice,  or  countermand 
in  due  time ;  np«l  which  the  defendant  oh- 
tuned  an  order  for  the  costs  of  the  day, 
which  were  not  paid.  The  plaintiff  could 
not  now  be  found,  and  his  attorney,  npon 
the  record,  answered  all  inquiries  lespecl^ 
ing  him  by  saying,  that  be  did  not  know 
his  reaidence,  and  that  he  bad  neither 
money  nor  instructions  firom  him;  adding, 
however,  that  he  would  undertake  to  con- 
vey any  letter  or  conununicatiim  that  might 
be  left  for  him. 

Gpdton  moved,  that  under  the  circum- 
stances above  detailed,  service  of  the  copy 
of  the  rule  for  an  atuchment  for  not  pay- 
ii^  Uic  costs  of  the  day  upon  the  plaintiff's 
attorney  at  his  office,  or  the  sticking  of  it 
up  in  theoHice,mightbe  considered  as  good 
personal  service ;  or,  if  the  Court  did  not 
approve  of  such  proceeding,  for  a  rule  w 
otder,  calling  on  the  plaintiff  not  to  pro- 
ceed in  the  ac^n  without  paying  the  costs 
of  the  day,  and  that  the  service  thereof 
miffht  be  made  in  the  manner  above  spe- 

Per  Curiam, — We  cannot  assist  the  dc- 
fitndant  in  the  manner  required.  Wheu  the 
ease  is  ripe  for  audi  application,  let  him 
i^i^y  in  the  usoal  manner  for  judgment 
aa  m  oaee  of  nonsuit* 

Rule  refuted. 
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Nov  23    /      'A'^OHAN  P.  WILSON. 

Judgment — Entering  nunc  pro  tunc. 

The  Court  will  not  allow  ahulgme^  to 
be  entered  nunc  pro  tunc,  when  the  non-eiUry 
at  the  proper  time  doet  not  proceed  from  the 
the  act  of  the  Courtt  btU  from  the  luhei  of 
the  party  hxmtelf. 

Therefore  J  where  &y  an  agreement  between 
theplaintiff  anddefendant,  certainpleat  were 
to  be  withdrawn,  and  the  former  wa$  to  Mtgn 
judgment  upon  the  6M  of  June,  which  he  aid 
not  do,  and  the  tUfendtmt  died  upon  the  8th; 
and  the  plaint^,  upon  the  17th,  took  out  a 
summom,  to  enwle  him  toenter  the  judgment 
as  on  the  6th  of  /ww, — the  Court  wotUd  not 
allow  thejudgmeiU  tobe  ao  entered,  and  re~ 
eemded  a  Jwige'e  order,  &y  wkiek  mek  pcrv 
munm  wa$  ghten. 

The  defendant,  in  this  action,  pleaded 
several  pleas,  on  the  26th  Y>f  May  last, 
whereupon  issue  was  joined,  and  notice  of 
trial  wasjziven  for  the  first  sittings  at  Guild- 
hall, in  Trinity  term,  and  ccmtinued  to  the 
S9th.  On  the  I5Ui  of  May,  and  on  other 
occasions,  in  consequence  of  the  enibarass- 
ments  of  the  defendant,  meetings  of  his 

-creditors  took  place,  and  on  the  30th  of 
May  it  was  amiwed,  that  no  preference 
should  be  allowed  to  any  creditor,  to  the 

-prejudice  of  the  other  creditors  generally, 
and  especially  of  the  plaintiff;  and  a  Judge's 
order  was  made  by  consent  of  the  parties, 
dated  the  fith  of  June,  that  the  defendant 
should  be  at  liberty  to  withdraw  his  pleas 
in  the  cause,  and  that  the  plaintiff  be  at 
liberty  to  sign  final  judgment.  For  the 
purpose  of  preventing  the  priority  of  a 

-  creditor  named  Smith,  a  docket  of  bank- 
ruptcy, on  the  petition  of  the  plaintiff,  was 

-atruck  ^^ainst  the  defendant,  on  an  act  of 

-bankruptcy  committed  in  April ;  but  the 
pleas  were  not  withdrawn,  and  no  further 
proceedinga  taken  in  the  action  previous 
to  tlie  death  of  the  defendant  on  the  8th  of 
June.  On  the  17th,  the  attorney  of  the 
late  defendant  was  served  with  a  summons, 
to  shew  cause  why  the  plaintiff  should  not 
be  at  liberty  to  sign  final  judgment  in  the 
action  nunc  pro  tunc.  This  summons  was 
attended  before  Mr.  Justice  Vaughan,upon 
the  2Snd  of  June,  when  his  Lordship  made 
an  order,  that  the  plaintiff  should  be  at 


liber^  to  sign  final  Judgment  in  this  caase, 
as  of  the  6th  of  June  instant,  for  du 
sum  of  1512.  5$.,  t<wether  with  interest 
thereon,  from  the  18ui  of  April  lut,  and 
costs  to  be  taxed  under  this  wder.  Final 
judgment  was  signed  on  the  26th  of  June, 
and  costs  of  the  action,  and  ju^ment 
and  proceedings  taken  afier  the  death  of 
the  defendant  were  taxed  on  the  aanie 
day.  The  defendant  was  insolvent  at  his 
death ;  but  the  assets  would  enable  the 
executors  to  pay  a  small  dividend  to  each 
of  the  creditors,  if  the  executors  were 
allowed  to  distribute  rateably  amount  the 
creditors,  without  preference  or  priority. 

Wildey  Serj.  having  obtained  a  rule  to  re- 
scind the  Judge's  order,  and  to  set  aside 
the  Judgment  signed  thereon — 

Talfourd, Serj.  shewed  cause. — Thepro- 
viso  in  the  Srd  mle  of  Hil.  term,  4  Will.  4. 
(1)  empowers  the  Court  or  Judge  to  order 
judgment  to  be  entered  ntmc  pro  tune ;  snd 
that  power  has  been  properly  exercised 
in  the  present  case  as  no  laches  is  im- 
putable to  the  plaintiff.  In  Lawrence  v. 
Hodgion  (2),  the  Court  refused  to  sllow 
judgment  to  be  entered  ntmc  pro  tunc,  as 
the  delay  was  attributable  to  uie  lacka  of 
the  party;  but  in  Great  v.  CeMm{S), 
where  the  delay  was  not  so  occasioned,  the 
application  was  granted. 

fftidct  Sery.,  m  support  of  the  rule.— 
The  distinction  between  the  ease  dted 
and  the  present,  is,  that  in  the  fmnwr,  the 
delay  in  s^ing  judgment  was  occasiaied 
by  VK  act  of  the  Court ;  whereas,  here,  it 
is  caused  by  the  voluntary  act  of  the  plain- 
tiff. The  case  resembles  LmMrtk  v.  Bar- 
riR^fon  (4),  where  the  1  &  2  Will.  4.  C.  57. 
8.  7,  (Interpleader  Act,)  having  enacted, 
*'  that  all  roles,  orders,  and  matters  to  be 
made  and  done  in  pursuance  of  this  act, 
which  rules,  orders,  &c.  have,  by  the  same 
section  the  force  and  effect  of  a  judgment, 
may  be  entered  of  record,  with  a  note  ia 
the  mai^,  expressing  the  true  date  of 

(1)  The  rule  U,  tUrt  "ill  jadgmsDU.  wh«l>«r 
interfoGDtory  or  final,  •hall  be  entered  of  record  of 
tbe  noDtb  and  rear,  whether  in  term  or  noedoo, 
when  aigned,  and  ahall  not  have  rrlatim  to  107  otbei 
day ;  provided  that  it  ^all  be  eompelent  fi>r  th> 
Court  or  a  Judge  to  order  jndsmcBt  to  bs  eeHwti 
nunc  pro  Intie." 

(X)  1  Yoo.  ficJer.S68. 

(S)  6  Lair  J.  Rep.  (N.B.)  CP.  tM. 

(4)  2  BiBg.  N.C.  149 ;  s.  c.  4  Law  J.  Rsp.  (ha) 
CP.  SIO, 


Digitized  by  Google 


MICHAELMAS  TERM.  18S7. 


ndi  ratry,  the  Court  would  not  allow  such 
rules,  orders,"  and  matters  to  be  entered 
MMC  pro  tunc.  So  in  Hopwood  v,  Waits  (5), 
where  the  usual  judgment  was  entered  on 
the  roll,  but  the  judgment,  according  to  a 
practice  said  to  have  prevailed  for  100 
jearSf  was  not  docketed,  as  required  by  the 
4  &  5  W.  &  M.  c  20.  B.  2,  on  an  appli- 
cation to  the  Court  to  order  the  judgment 
to  be  docketed  tame  pro  tme,  it  was  held, 
that  the  Court  had  no  power  to  make  such 
order.  And  even  in  cases  where  the  Court 
have  acted  in  a  manner  similar  to  that  re- 

n*  red  here,  they  have  done  so  in  a  quali- 
,  C(»iditiona]  manner,  for  the  purpose  of 
preventing  injustice,  as  in  Douglat  v.  Yal- 
2op(6),  where  a  neglect  of  entering  judg- 
ment and  a  loss  of  the  roll  having  been 
shewn  to  the  Court,  the  clerk  of  the  judg- 
ments was  ordered  to  sign  a  new  roll, 
wherein  was  entered  the  judgment  signed  in 
the  cause,  &c.,  a  special  entry  being  first 
made,  expressing  the  day  of  docketing  the 
same ;  and  it  was  further  ordered,  that 
this  judgment  should  not  be  used  against 
the  administrator  of  the  defendant.  So  in 
BoJkt  v.  Baker  (7),  where  leave  was  given 
to  enter  up  judgment  as  of  a  preceding 
term,  the  Court,  in  order  that  it  might  not 
affect  purchasers  and  mor^agees,  ordered 
it  to  be  docketed  of  the  term  in  which  the 
a{^ication  was  made.  Besides,  the  leave 
to  sign  judgment  was  given  conditionally, 
that  is,  on  ^e  pleas  being  withdrawn,  which 
may  be  done  either  by  the  attorney  or  by 
the  party  himself  by  retraxit ; — but  the 
pleas  were  not  withdrawn  here  ;  they  re- 
mained on  the  record :  and  how  in  such 
case  coiUd  the  judgment  be  signed  ?  The 
withdrawal  of  the  pleas  was  a  condition 
^eeedent ;  and  as  it  was  not  performed, 
the  ugning  of  the  judgment  was  irregular. 

TuiDAL,  C.J. — This  question  is  to  be 
decided  in  reference  to  the  power  exercised 
by  the  Court,  from  analogy  to  the  circum- 
stances under  which  the  plaintiff  is  usually 
permitted  to  enter  judgment  nunc  pro  ttmc. 
If  we  possess  the  power,  the  present  is,  I 
think,  a  case  in  which  it  may  be  reasonably 
exerdied ;  if  we  do  not  possess  the  power, 

<5)  5  a  &  Ad.  lObS  J  B.  &  3  Uir  J.  Btp.  (vs.) 
K.B.  109. 

<6)  t  Bur.  7tt. 

{7}  lUd's  Pne.  Ml  ad.,  p.  939. 


the  judgment  cannot  of  coarsebe  80  entered.- 
The  general  rule  was,  that  a  judgment 
could  not  be  entered  against  a  man  who 
was  dead :  then  came  an  act  of  parliament, 
17  Car.  2.  c.  8.  s.  1,  which  enacted,  "that 
in  all  actions  personal,  real,  or  mixt,  the 
death  of  either  party  between  the  verdict 
and  the  judgment  shall  not  hereaAer  be 
alleged  for  error,  so  as  such  judgment  be 
entered  within  two  terms  after  such  ver- 
dict." So,  that  when  cases  occurred  which 
were  within  the  statute,  that  is,  when  the 
party  died  between  verdict  and  judgment, 
such  judgment  might  be  entered  nunc  pro 
Amc,  if  done  within  two  terms  afker  the 
verdict.  Reference  has  been  made  to  casea 
where,  undoubtedly,  the  judgment  has  been 
entered  nunc  pro  tune ;  but  these  were  cases 
in  which  the  non-entry  at  the  pro^r  time 
was  the  act  of  the  Court.  Upon  this  point, 
the  case  from  1  You.  ^  Jtr.  is  a  precise 
authority.  There,  the  Court  say  in  sub- 
stance, the  difficulty  is  the  act  of  the  Court, 
and  the  party  should  not  suffer.  Now,  the 
present  discussion  arises  upon  an  agree- 
ment, by  whidi  certain  pleas  were  to  be 
withdrawn,  and  the  plaintiff  was  to  si^ 
judgment  on  the  6th  of  June;  but  he  did 
not  enter  the  j  udgment  up  on  the  6th,  the  7  th, 
or  the  8th,  upon  which  day  the  defendant 
died,  and  in  this  state  of  things,  the  plain- 
tiff'calls  upon  us  to  say,  whether  we  have 
authority  to  grant  the  application,  made 
with  respect  to  this  judgment  entered  up  on 
the  17th  of  June.  By  this  proceeding,  if 
it  were  assented  to,  the  administration  of 
assets  would,  it  should  be  remembered,  be 
altered  and  placed  on  a  different  footing ; 
and,  if  the  administrator  or  executor  did 
not  pay  the  amount  of  the  judgment  first, 
he  would  have  to  ^a^  it  out  of  his  own  pro- 
perty. In  my  opinion,  the  party  here  has 
been  guilty  of  ladies.  I  ceruinly  cannot 
impute  to  him  any  gross  or  extraordinary 
act  of  negligence,  but  still  he  has  been 
guilty  of  what  the  law  calls  negligence; 
and  when  we  look  to  the  conflicting  in- 
terests of  other  parties,  we  must,  I  think, 
admit,  that  the  conduct  of  the  plaintiff'  has 
amounted  to  what  the  law  calls  laches ; 
consequently,  I  am  of  opinion,  that  he  has 
no  right  to  call  upon  the  Court  to  enable 
him  to  enter  the  judgment  mmc  pro  tone, 
and  that  we  ought  not  to  complv  with  the 
appl^tion.   Therefore,  the  rue  for  re- 
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KciBding  my  Brother  Vng^iaii'a  order 
should  be  nude  absolute. 

Vauoran,  J. — This  question  arises  upon 
the  construction  to  be  put  upon  a  rule,  re- 
specting the  entering  of  judgments,  which 
tlie  Courts  have  been  allowed  by  the  statute 
S  &  4  Will.  4.  c.  42.  8.  1.  to  make,  and 
upon  the  meaning  of  the  proviso  therein 
contained.  Now  with  regard  to  this  proviso, 
on  the  construction  of  which  the  question 
arises,  my  opinion  is,  that  it  does  not  inter- 
fere with  theanthority  of  the  Judge  to  eater 
judgment  nunc  pro  tune,  if  he  can  do  so 
consistently  with  the  exerciae  of  a  sound 
and  eatttioua  diaoretioo.  As  to  myself,  I 
am,  I  think,  never  dow  in  retracing  my- 
ifteps ;  and  Stom  what  I  have  beard  m  the 
eonrse  of  the  argument,  and  from  what  has 
&Uen  during  the  diaeussion,  I  am  of  opi- 
nion, that  the  order  which  I  made  shoold 
be  rescinded.  When  the  parties  were  before 
me,  I  was  much  struck  with  the  reflection, 
that  the  plaintiflP  did  not  intend  to  forega 
lus  advantage.  He  stood  on  the  vantage- 
ground,  and  he  did  not  intend  to  resign  it. 
This  was  not,  as  it  acems  to  me,  the  ordi- 
iMuy  case  of  a  waiver.  The  plaintilF  would 
not,  I  think,  have  consented  to  die  issuing 
of  a  fiat,  if  be  had  contemplated  that  it 
vould  hare  been  thua  diwarled  and  im-' 
Beded ;  if  be  had  dmight  that  audi  would 
be  the  eaae,  he  woiJd  have  objected  to  the 
proceeding.  Now  comes  the  question  which 
we  are  -called  on  to  decide.  The  partjr 
had  the  power  to  eater  up  judgment ;  he 
did  not  do  so  ;  and  the  law  is  rather  sub- 
servient to  those  who  protect,  than  to  thoae 
who  sleep  upon  their  interests.  We  should 
not,  i  think,  step  out  of  our  way  to  do  that 
Sat  him  which  he  did  not  think  proper  to 
do  for  himself.  The  sa&r  course  for  us  to 
puaoe  is,  I  think,  to  refuse  the  application^ 
in  a  ease  in  which  the  delay  baa  not  beca 
tin  delay  of  the  Court,  but  has  arisen  Awn 
the  kclm  of  the  pwty.  I  come  the  lesv 
idnctantly  to  this  coBcioaion,  a»  the  strug- 
gle is  between  the  great  body  of  the  cre- 
ditors and  the  {daintiff;  and  the  result  will 
bo  to  divide  the  amount  amongst  all,  and 
not  to  bestow  the  whole  upon  one, 

BosARQDET,  J.^It  cauuot,  1  tbmh,  be 
denied,  that  this  case  ia  within  the  tetter  of 
the  Srd  rule  of  HiU  term,  4  Will.  4.  Her«r 
an-  BgrearoaDt  waa  entered  into  ^viou  tv 
fliedaathcfthaideMa*.  Theigiau—iii 


waa,  that  upon  the  wtthdrdwsl  of  Bsr^ria 
pleas,  the  plain  tiff  should  be  at  libertf  «r 
enter  up  judgment  on  the  6th  of  Jone. 
There  was  nothing  to  prevent  him  from  a» 
doing,  but  his  own  act.  The  delay  waa 
not  occasioned  by  any  act  of  the  Court  i 
neither  was  the  delay  an  extraordinary 
one,  but  still  it  was  occasioned  by  his  own 
neglect.  There  was  nothing  to  entitle 
him  to  enter  up)udgniettt  on  the  day  re- 
ferred to,  but  this  agreement ;  there  was  ■» 
verdict  obtained  hy  the  plaartiff.  The 
party  died  on  the  8th  of  Juae:  >ow  4m 
rule  is,  that  a  judgment  shall  be  entered 
of  record  on  die  <Uy  and  month  and  year 
on  which  it  was  signed,  and  ahall  have  re- 
ference to  no  odier  day ;  then  followa  the 
proviso,  that  it  sfaaU  be  oampatant  to  the 
Court,  or  a  Judge,  to  give  the  judgment 
such  relation  to  a  former  day^  There,  boi 
doubt,  have  been  cases  where  it  was  neces- 
sary that  tlie  judgments  should  have  bee» 
so  entered,  and  should  have  such  relatioe;- 
but  there  the  delay  was  not  the  act  of  the 
party ;  but  it  was  sech  a  delay  as  brougbf 
the  case  within  the  proviso  of  the  rule* 
Here,  however,  the  party,  after  signii^ 
jodgment  after  the  deadi  of  the  defembnc^ 
aeeka  t»  make  that  jedgmenc  relate  to  wi 
fermer  day,  and  Aer^iy  derive  an  advan* 
tage  to  which  he  is  not  entitled.  My  Bvo" 
tber  Vauglian's  eider  sheold  be  rescinded^ 
CoLTHAN,  J.— -There  are  oircumaCanca* 
in  this  ease,  which  would  make  me  amioutf 
to  give  the  rehef  sought  for,  if  it  ceold  be 
done  with  pn^riety  or  correctneas.  The 
judgment  was  not  entered  en  the  6di  of 
June,  and  this  was,  perhaps,  from  a  pveper 
and  laudable  feeling  cm  the  part  of  di» 
plaintiff's  strfickor,  for  the  pnrpose  of 
avoiding  expense.  I  should,  I  repeat  it. 
for  this  reason,  be  desirous  to  give  relief 
if  it  could  be  done  with  propriety.  No 
doubt,  caaes  have  oceurredi  where  indol- 
genee  has  been  given,  and  fevoar  has  beev 
granted,  if  that  can  be  called  fevevr,  which^ 
in  my  opinion,  ^uld  be  regulated  by  the 
diseretion  of  the  Court,  in  reference  to  the 
rights  of  all  the  parties  interested  in  the 
ease ;  but,  on  the  {M-mentoeoaBion,  icwooU 
not,  1  think,  bs  proper  to  enter  up  jnc^ 
ment  nunc  pro  tunc.  The  rule,  therefor^ 
for  rescinding  Mr.  Justice  Vaughan'aordec- 
ahould  he  miwe  absolute. 
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Not   7     >       n-AKCwfi  p.  BBAHAK. 

Theatre  —  Copyrtghi  —  Dramatic  Per- 
formance, 

What  ooiutiMe*  the  repretentation  of  a 
part  <if  a  dTomaius  productiont  mtkin  tec.  9 
0^8  ^4  WiU.  4.  0.  16,  if  a  9w<fum  Jbr  tht 
junft  Mufar  all  the  eircwiutaneet  of  the  par- 
ticular case,  and  not  a  question  of  lam  for  the 
fudge  or  the  Covrt. 

Therefore,  in  an  action  on  lie  ttalMte,for 
the  tinging  of  three  aongt  from  an  opera 
wrriiten  by  the  pimntiff,  the  Court  refuted  to 
AMtmrb  a  verdict  for  the  plaintiff,  under  the 
Hreetion  of  the  Judge  to  the  jur«,  that  the 
qnettiom  wa*  whether  there  had  oeen  a  re- 
preMtmtMion  cf  a  part  of  the  plaintiff^*  pro* 
dac^tm  mthm  the  act  ^  parltamenl. 

The  6nt  ooont  of  the  declaration  stated, 
that  henlofore  and  within  the  space  i^ten 
yean  next  befwe  thepaasing  of  a  certain  act 
'  ^Mriiaflnent,  made  and  nmed  in  the  rei0| 
(tf  his  present  Majesty  (1),  being 'Anact  to 
amend  the  lawB  relating  to  dramatic  Iite- 
rary  property,*  to  wk,  on  the  1st  day  of 
Jaouftry,  a.d^  1826,  the  pluntiflfdid  com- 
pose* print,  and  publish  a  certain  dramatic 
piece,  called  *  Oberon,'  and  from  the  time 
of  the  passing  of  the  said  act  hitherto  has 
been  the  proprietor  thereof,  and  during  all 
that  cu»e  has  had  the  sole  liberty  of  repre- 
acDtu^.  or  eauaing  to  be  represented,  the 
said  diamatic  piece  at  any  place  or  places 
of  dramtic  entertainment  whatsoever*  in 
any  |wrt  itf  the  United  Kingdrai  of  Gmt 
&ila3n  <nd  Ireland,  in  the  Isles  of  Man, 

(1>  j&4Wi)i.4.c.l6;tb«tDdMGtiooofwliicb 
raaets,  "tbuif  ftnjr  perton  AM  during;  th«  con* 
dmi*nc«  of  tncb  tole  liberty  u  aforeSBid,  [the  It- 
b«rt7'  eoofcrrad  bj  tbe  Itt  mgiIoo  to  (be  ivthar  or 
hm  •■■Mmc*,]  ovmtnrf  to  ihs  i»tM)t  of  this  sol,  at 
ri(lrt  of  tba  aaihor  or  bii  tuigw,  repreatot  or 
fume  to  be  reprawnted,  without  iha  GODsrnt  is 
writiag;  of  tbo  aathor  or  fttlier  proprietor  fimt  bad 
■■4  obtained,  at  any  plara  «f  drimatie  «ntPTtiin- 
aM«t,  witfaiB  tb«  liaib  aforaaaid,  any  anefa  pnv 
dsctioB  aa  afoffaaaU,  or  any  part  tbanoi,  arary  auob 
ofeadar  aball  be  liable  for  eaeb  and  atary  aitch 
raprMsBtation  to  tba  paymeat  of  an  amount  of  not 
laaa  tkaa  40*.,  or  to  tb«  fntl  amount  of  the  benefit  or 
ill  nil  tr  eriahift  frotn  aocli  raptaaoatatiao.  or  tba 
imrr  or  laaa  agatained  by  tba  ptiintiff  tbareCron, 
wpipb«v«r  aball  be  tbe  greater  dunageato  tba  aulbor 
eradMT  proprietor  of  aucb  prodoction  aoreprefented, 
aiwtiaiy  tolbe  IraeintontandmaBaingoftbiaaet.to 
toflWO>T«s>d,togaibarwiib  doable  eoaia  of  8oit,''&a. 
New  BaaiBs,  Vir.— C.P. 


Giiernsey,  and  Jersey,  or  in  any  part  of 
the  British  dominions.  Nevertheless  the 
plaintiff  says,  that  aAer  the  making  and 
passing  of  the  said  act  of  parliament,  and 
within  twelve  calendar  months  next  before 
the  commencement  of  this  suit,  and  also 
whilst  the  plaintiff  was  such  proprietor  of 
the  said  dramatic  piece,  and  had  such  sole 
liberty  of  representing,  or  causing  to  be 
represented,  ttie  same  as  afovea^>  and 
during  the  continuance  of  the  same  li- 
berty, to  wit,  on  the  Xfiih  day  of  December, 
1836,  he,  the  defendant,  did,  without  the 
consent  in  writing  of  the  plaintiff,  cause 
certain  parts,  to  wit,  certain  verses,  songs, 
and  duets,  portions  of  songs  and  duets,  of 
the  said  dramatic  piece  lo  be  represented 
at  a  place  of  dramatic  entertainment,  to 
wit,  at  the  St.  James's  Theatre,  situate  in 
Westminster,  in  the  county  of  Middlesex, 
in  that  part  of  the  United  Kingdom  called 
England,  contrary  to  the  form  of  the  said 
statute  and  the  intent  thereof,  and  the 
r^ht  of  tbe  said  plaintiff  as  such  author 
and  proprietor ;  vbereby.  and  by  forcQ 
of  the  said  statute,  tbe  d^endant  became 
liable  to  pay  to  the  plaintiff,  beintg  such 
author  and  proprietor  as  aforesaid,  and 
having  such  sole  liberty  as  aforesaid,  foi 
and  in  respect  of  such  representation,  an 
amount  not  less  than  4>0«„  or  the  amount 
of  tbe  benefit  or  advantage  arising  from 
such  representation,  or  the  injury  sustained 
by  Uie  ^aintifftherefiH>ro,whiclieTer  should 
be  the  greater  damages ;  and  the  plaintiff 
says,  that  the  amount  of  the  injury  susn 
tamed  by  the  plaintiff  fVom  tbe  said  reprfr* 
sentation  of  the  said  ^ece,  amounted  to  s 
large  sum  of  money,  to  wit,  the  sum  of 
100/.,  the  same  being  the  greatest  damages 
recoverable  by  the  plaintiff,  according  to 
tbe  form  of  the  said  statute,  in  respect  of 
the  repre8entati<Hi  of  the  said  dramatic 
piece  by  the  defendant  as  aforesaid,  whereof 
the  defendant  then  had  notice ;  whereby* 
and  by  force  of  the  aforesaid  statute,  an 
action  has  accrued  to  the  plaintiff  to  de- 
mand from  the  defendant  the  said  sum  of 
100/.,  paroel  of  the  sum  above  demanded. 
Tbe  second  count  alleged,  that  the  defen- 
dant, on  twelve  several  occasions,  (naming 
the  days,)  caused  certun  parts,  to  wit,  cer- 
tain verses,  soogs*  and  duets,  and  partions 
of  songs  and  duets,  of  the  said  dnunatie 
pieee,  to  be  represented  ai  Uw  St*  fames'* 
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Theatre,  whereby  an  action  had  accrued  to 
the  plaintiff  to  demand  from  the  defendant 
the  sum  of  40jf.  for  each  representation,  to- 
gether amounting  to  the  sum  of  34/. 

Plea — Not  guihy,  and  issue  thereon. 

At  the  trial,  before  Tindal,  C.J.,  it  ap- 
peared, that  the  plaintiff,  in  the  year  1826, 
had  written  an  opera  called  '  Oberon,' 
founded  on  a  German  poem  of  that  name, 
of  which  Wieland  was  the  author.  The 
music  was  composed  by  the  celebrated 
C.  M.  von  Weber,  and  the  opera  was  per- 
formed with  great  success  at  Covent  Gar- 
den Theatre.  The  defendant  jplayed  a 
principal  part,  and  when  he  afterwards 
became  the  proprietor  of  the  St.  James's 
Theatre,  he  procured  and  produced  an- 
other paraphrase  of  the  same  poem,  called 
the  *  Enchanted  Horn,*  and  in  which  were 
Bung  the  verses  of  three  songs,  viz.  two 
scenas  and  a  quartett,  from  the  plaintiff's 
opera,  the  plaintiff  himself  singing  one  of 
the  scenae  and  joining  in  the  quartett. 
Hie  learned  Judge  told  the  jury,  that  in 
hia  opinion,  the  singing  of  a  song  might 
be  a  representation  within  the  meaning  of 
the  statute,  and  that  the  question  was,  whe- 
ther the  songs  sung  by  the  defendant  and 
others  were  within  the  act  of  parliament  a 
representation  of  "any  part"  of  the  pro- 
duction of  the  plaintiflT.  The  jury  found 
a  verdict  for  the  plaintiff  for  40<. ;  and 
now — 

Wilde,  Serj.  moved  to  set  aside  the  ver- 
dict, contending,  that  the  learned  Judge 
had  improperly  submitted  matter  of  law 
to  the  jury,  by  calling  upon  them  to  deter- 
mine what  was  a  part  performance  of  a 
dramatic  composition,  within  the  meaning 
of  the  statute.  He  urged  that  the  pr»ent 
was  not  a  case  contemplated  by  the  statute, 
inasmuch  as  no  injury  was  done  to  the 
plaintifl^  and  no  benefit  accrued  to  the  de- 
fendant. The  intention  of  the  statute  was, 
that  that  which  formed  the  material  and 
substantial  part  of  the  drama,  should  not 
be  performed.  It  prohibited  the  perform- 
ance of  such  part,  as  would  have  the  effect 
of  drawing  the  audience  from  the  theatre 
of  the  author,  and  attracting  them  to  that 
of  the  intruder.  In  this  point  of  view,  the 
introduction  of  the  songs  could  not  be 
considered  as  a  violation  of  the  statute. 
In  coming  to  their  conclusion,  the  Court 
coold  not  look  to  a  few  partictdu  stansaa, 


or  to  a  given  number  of  lines,  which  con- 
tained no  distinct  dramatic  incident,  and 
which  could  not  be  said  to  be  material  or 
essentially  important  to  the  piece.  They 
could  attach  no  importance  to  the  intro- 
duction of  the  songs,  which  were  a  mere 
vehicle  for,  and  accessary  to  the  music, 
and  the  singing  of  which  diminished  nei- 
ther the  celebrity  nor  profits  of  the  author. 

Tindal,  C.J. — This  queation  is,  as  it 
appears  to  me,  under  all  circumstances, 
one  which  must  of  necessity  be  decided  by 
the  jury  who  try  the  cause.  This  posi- 
tion is,  I  think,  supported  by  the  words  of 
the  statute,  under  which  the  action  n 
brought,  and  which  refers  to  the  dramatic 
performance  of  such  production,  **  or  any 
part  thereof."  These  words,  in  my  opinion, 
render  it  impossible  for  the  Court  to  lay 
down  any  precise  or  definite  rule,  as  to 
what  portion  of  the  composition  should 
be  represented,  to  make  the  party  liable  to 
the  provisions  of  the  statute,  of  which  it 
might  be  said,  "patitur  auf  majus  attt  mi- 
nus." This  question  of  a  tittle  more  or  a 
little  less,  was  for  the  jury  to  determine, 
and  the  decision  was  left  to  them— I  admit 
not  pointedly,  but  in  efl^t  and  substance, 
for  I  told  ^em,  that  if  they  believed  the 
evidence,  part  of  the  drama  was,  in  my 
opinion,  performed.  The  statute  also,  I 
think,  shews  that  damages  are  not  the 
test,  by  which  the  intention  of  die  statute 
is  to  be  tried,  but  its  object  was  the  pro- 
hibition of  the  performance  altogether. 
This,  in  my  opinion,  appears  from  the  fact 
of  its  giving  40f.,  though  no  actual  damage 
has  accrued  to  the  party.  Those  damages 
the  jury  have  found,  and  we  should  be 
militating  against  our  practice,  if  we  were 
to  grant  the  rule. 

Vadohan,  J.— I  am  of  the  same  minion. 
I  do  not  assent  to  that  which  my  Brodier 
Wilde  has  advanced,  respecting  the  neces- 
sity of  the  performance  of  the  substantial 
part  of  the  drama.  If  we  were  to  assent 
to  the  proposition,  we  should  interfere 
with  the  province  of  the  jury,  and  meddle 
with  the  judgment  which  they  may  think 
fit  to  pronounce,  as  to  the  representation 
of  a  part  or  of  the  whole.  What  such  re- 
presentation is,  may  be  often  a  nice  point 
to  determine ;  but  it  must,  of  necessity, 
be  left  to  the  jury,  and  to  it  wu  here. 
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4D«.  damageB  were  given;  and  we  should 

be  doing  wrong,  if  we  disturbed  the  ver- 
dict, more  especially  as  it  would  be  impos- 
sible to  lay  down  any  precise  or  definite 
rule  for  the  guidance  of  a  future  jury. 

BosANQU£T,  J. — I  agree.  It  was,  I 
think,  the  intention  of  the  legislature,  that 
a  part  performance  of  a  dramatic  work 
should  bring  the  party  within  the  provi* 
sions  of  the  statute*  and  here  it  is  admitted 
that  three  songs  have  been  sung.  The 
words  of  the  statute  are, "  that  if  any  person 
•hall,  during  the  continuance  of  such  sole 
liber^  as  aforesaid,  contrary  to  the  intent 
of  this  act,  &c.,  represent,  or  cause  to  be 
represented,  wiUiout  the  consent  in  writing 
of  the  author,  &c.  any  such  production  or 
any  part  thereof."  The  defendant  here 
availed  himself,  for  some  reason,  of  the 
composition  of  the  plaintiff;  he,  perhaps, 
deemed  the  use  of  such  composition,  more 
advantageous  than  that  which  had  been 
set  down  for  faim.  He  is  consequently 
within  the  statute,  and  the  rule  should  be 
refused. 

CoLTHAR,  J. — ^The  question,  from  its 
nature,  mustbe  forthe  decision  of  the  jury. 
It  was  not  precisely  so  left  to  them,  be- 
cause, perhaps,  my  Brother  Wilde  pre- 
ferred it  should  be  led  to  them  as  a  ques- 
tion of  fact,  to  its  being  decided  by  my 
Lord,  88  a  matter  of  law.  The  rule  should 
be  refused. 

Rvkre^ued. 


Nov.  IS.  j  ownv.maRT. 
TVover  -  Lease — PteatKng. 

Trover  is  not  maintainable  for  a  lease 
osngned  to  the  defendant  as  a  security  for 
mtmey  advanced,  if  the  money  ha*  not  been 

Quare — wAetAer,  in  on  aelion  ^  troeer, 
a  elaimofUencan  heaven  wjsmden^und^ 
a  plea  qf"  Not  guUti/." 

Trover  for  a  lease. 

I'leas — First,  Not  guilty  ; — second,  that 
tbe  plaintiff  was  not  possessed  of  the  said 
indenture  as  of  his  own  property  ; — third, 
thatone  Feary,  the  owner  of  tlie  indenture, 
asaigned  the  same  by  way  of  mortgage  to 
th«  plaintiff,  who  afterwards  re-delivered 


it  to  the  «8id  Feary  for  the  purpose  of 
raising  money  upon  it  by  assignment  or 
deposit ;  and  Feary  assigned  it  to  defeodant, 
who  advanced  money  upon  it  as  a  security, 
which  money  was  still  due  and  unpaid. 

Replication  joining  issue  on  the  first  two 
pleas,  and  denying  the  transfer  of  the  deed 
to  Feary,  as  alleged.    Issue  thereon. 

At  the  trial,  before  Vaughan,  J.  at  West- 
minster, a  verdict  was  found  for  the  de- 
fendant. 

Talfourd,  Serj.  obtained  a  rule  for  enter- 
ing the  verdict  for  the  plaintiff  on  the  first 
two  issues,  or  for  a  new  trial. 

Bompas,  SerJ.  and  Godson  shewed  cause. 
— The  question  here  is,  if  the  plaintiffhad 
such  a  property  in  the  lease  as  would  enable 
him  to  recover  in  trover,  and  Gordon  v. 
Harper  ( 1 )  shews  he  had  not.  There  it  was 
held,  that  where  goods  leased  as  furniture 
with  a  house  have  been  wrongfully  uken 
in  execution  by  the  sheriff,  the  landlord 
cannot  maintain  trover  against  the  sheriff 
pending  the  lease;  because,  to  maintain 
such  an  action,  he  must  have  the  right  of 
possession  as  well  as  the  right  of  property 
at  the  time  (2).  So  in  Phillips  v,  iZofiiii- 
son  (S),  where  the  plaintiff  delivered  to 
the  defendant  the  title-deeds  of  hia  (the 

filaintiff's)  wife's  estate,  and  afterwards 
evied  a  fine  of  the  property  to  the  use  of 
the  son,  it  was  held  that  he  could  not  sup- 
port trover  for  the  deeds.  Roberts  v.  fVy* 
011(4)  will  not  assist  the  plaintiff.  There 
the  Court  were  of  opinion,  that  a  plaintiff 
who  is  entitled  to  a  temporary  possession 
of  a  chattel,  and  deHvers  it  back  to  the 
owner  for  an  especial  purpose,  after  that 
purpose  is  satisfied,  and  during  his  tempo- 
rary right,  may  maintain  trover  for  it 
against  the  owner;  but  there  the  purpose 
was  satisfied,  which  is  not  the  case  here. 
Neither  do  the  circumstances  of  this  case 
bring  it  within  that  of  Bayley  v.  Fenner  (5). 

(I)  7  Term  Rsp.  9. 

(t>  Vule  Ward  v.  Maunlev.  4  Term  Rep.  489, 
where  ia  trctpsss  by  the  Isaoloid  of  a  rsaay-fiar- 
nisbed  housa  sgsinst  tbs  sberiff  for  ssiciBg  tba  fnr- 
aitur«  avAfi  an  execution  againil  tb«  •heriS',  tb* 
Court  held  the  action  misconceiTed ;  and  Lord 
KenjoB  aaid,  "the  remedy  w»a  by  an  action  of 
trover."  In  Gordon  n.  Harper,  bowerer,  bia  Lord- 
ship disclaima  auch  doctrine,  aod  aays,  ibat  upon 
further  consideration ,  he  cannot  suhncribe  lo  it. 

(5)  4  Bing.  lOti;  a.  c.  AUir  J.  Rep.  CP.  111. 

(4)  S  Taunt.  t68. 

(5)  9  PliM,  ttit. 
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{They  then  entered  t&to  a  dtseaskioti  ks  to 
whether,  according  to  the  new  rules,  nd 
under  the  plea  of  not  gailty,  evidence  in 
support  of  a  claim  of  lien  could  be  given ; 
upon  this  subject  thejr  referred  to  Stancliffk 
V.  Hardmck{6),  fVanhtmv.  Lord  Falmouth 
(7),  Cotton  V.  Bronm  (8).  They  also  cited 
Harlfort  v.  Jones(9),  J  gar  v.  LuU(lO), 
for  the  purpose  of  shewing  that  the  defen- 
dant need  not  plead  specially  ;  for  that  all 
the  facts  might  be  given  in  evidence  under 
the  plea  of  not  guilty :  but  upon  this  poiot 
the  Court  gave  no  opinion.]  They  like- 
wise referred  to  the  ruling  of  Parke,  B.  in 
Samuel  v.  Morri»{ll),  as  shewing  that  the 
lecond  plea  raised  tlu  question  of  a  right 
of  possession,  as  welt  as  of  a  right  of  pro- 
perty ;  and  therefore  that  it  would  be  a 
good  defence  to  shew  that  the  chattel, 
though  the  property  of  the  plaintiff,  was 
pledged  by  hfm  as  a  security  for  money. 

Talfourd,  Serj.  and  R.  V.  Richards,  in 
support  of  the  rule.' — ^The  plaintiff  is  enti- 
tled to  the  verdict  upon  the  first  two  issues. 
The  judgment  of  the  Court  in  his  favour 
upon  one  would  not  avail  him,  inasmuch  as 
>  verdict  for  the  defendant  upon  the  plea 
denying  the  property  of  tlie  chattel  at  the 
time  in  the  plaintifl^  would  be  as  conclu- 
live  and  binding  against  him  as  a  verdict 
for  the  delhnduit  upon  the  plea  of  not 
guilty,  aa  the  plea  in  denial  of  the  property 
goes  to  the  whole.  Bromley  v.  Coxwett  (1 
where  it  was  held  that  trover  would  not 
lie,  is  admitted ;  but  there,  there  was  no 
assertion  of  a  right  by  the  defendant, 
whereas  there  was  here ;  for  here  it  was 
said,  the  deed  was  given  to  Feary  to 
pledge :  this  gave  him  an  apparent  owner- 
ship ;  and  as  he  did  not  pledge,  but  assigned 
the  whule  estate,  the  defendant  had  no  right 
to  retain  the  deed;  and  where  the  party  at 
the  time  of  the  refusal  to  restore  the  chat- 
tel, stands  upon  a  right,  either  qualified  or 
absolute,  it  is  a  conversion.  Besides*  there 
it  a  dlffereDce  in  trover  for  a  lease  re- 

(6)  3  Dowl.  P.a  ATff ;  t. e.  « Lsv  J.  Rep.  (N.8.) 
Excli.  161. 

(r )  4 Ner.  ft  Han. 930 ;  ■.  0.4  Uw  J. Rep.  (a.s.) 
K.B.  90. 

X8)  S  Ad.  &  El.  91<  -,  S.  o.  4  Law  J.  B«p,  (ma) 
K.B. 184. 
(9)  1  td.  Rayta.  393;  s.  c.  Salk.  69-1. 
110)  Hob.  187. 
(11)  6  Car.&  Pmy.eW. 
(U)  S  Boi.  &  Pol.  438. 


epecting  the  real^,  Mid  fbr  a  diMtd  of 
another  description.  The  party  cannot 
have  a  good  tide  to  a  lease,  if  he  has  not 
a  property  in  that  which  the  lease  reprc* 
sents.  Here  he  had  none,  as  the  legal  title 
always  remained  in  the  plaintiff,  and  could 
not  be  transferred  by  Feary  in  violation  of 
his  duty.  Discussions  upon  the  subject 
often  arose,  formerly,  under  the  Statute  of 
Uses  ;  and  it  was  ever  admitted,  that  the 
muniments  of  lands  were  the  property  of 
those  to  whom  the  lands  belonged.  Hence, 
therefore,  the  analogy  between  trover  for 
the  chattel,  which  is  the  subject  of  thrs 
action,  and  trover  for  a  chattel  of  a  dif* 
ferent  description,  Aiib. 

TiMDAi,  C.  J.— From  what  has  taken 

place  upon  this  discussion,  it  is  uimeeefr* 
sary  to  enter  into  or  touch  upon  the  first 
issue,  which  has  been  joined  upon  the  pies 
of  not  guilty.    Tbe  qaestion  tama  en^ 
tirely  upon  the  second  plea  which  hu 
been  put  upon  the  record ;  therefore  the 
proper  way  of  considering  this  question 
Is,  as  if  there  were  no  other  plea  upon  the 
record  than  this,  upon  which  issue  has  been 
joined.    This  is  an  aetion  of  trover,  whidi 
the  plaintiff  has  brought  for  alnae  alleged 
to  be  his  property,  or,  aa  it  is  more  for- 
mally stated  m  die  dedaration,  of  which 
he  was  possesaed  as  of  his  own  proper^. 
Tbe  defendant  ukes  issue  upon  this  pre- 
cise propositton,  and  he  says,  *'  the  plaintiff 
was  not  so  possessed  at  the  time  ;**  and 
the  question  becomes  in  substance  this, 
whether,  according  to  the  facta  of  the  ease, 
the  verdict  should  be  found  for  the  plain- 
tiff or  the  defendant  upon  the  issue  raised 
upon  the  precise  terms  here  set  forth.  It 
appears  clearly  to  be  the  law  upon  which 
the  action  of  trover  is  founded,  that  the 
plaintiff  ^ould  have  not  alone  the  rightof 
property,  but  the  right  of  possession  at 
the  time.   That  this  is  so,  ia  proved  in- 
Contestably  by  Cfordon  r,  ffarpert  refoned 
to  in  the  argument,  and  wMch  baa  never 
been  disputed.   Let  us  now  look  to  the 
facts  of  this  case,  for  the  purpose  of  ap- 
plying the  doctrine  upon  which  the  action 
ttiust  be  admitted  to  depend.    The  facts 
are  these : — The  plaintifi^  Owen,  was  en- 
titled to  the  legal  ownership  of  a  lease, 
it  having  been  assigned  to  him  by  way  of 
mortgage  security.-  It  also  appears  that 
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Feary  B««i{^«d  thk  lean  to  Ae  d«fend«M 
for  an  advaftee  of  money,  which  wa»  madfli 
and  the  lease  was  in  his,  the  defendant'Sf 
possesstoB.  Thus,  in  this  state  of  thingS) 
the  right  to  the  absolute  propenj  of  the 
lease  is  in  the  plaintitT,  bat  the  right  to 
the  possession  is  not.  The  defendant  has, 
it  is  clear,  a  qualified  and  restriated  right 
of  property  in  the  deed,  and  he  has  also  a 
r^t  of  possession  until  the  money  is  paid* 
Upon  these  facts,  as  they  appeared  upon 
the  trial,  the  verdict  has  been  found  on  the 
issue  raised  for  the  defendant;  and,  in 
my  opinion,  it  has  been  most  properly 
found,  and  it  sboidd  not  be  disturbed. 

Vaoouah,  J. — I  will  confine  my  obaer- 
vations  to  the  second  issue,  and  will  can- 
tiously  abatain  from  all  allasion  to  tba 
odiers.  It  is  said  that  the  plaintiff  had  the 
actual  property  in  the  lease;  he  had,  no 
doubt,  the  legal  property,  and  such  a  one 
as  would  support  an  action  of  ejectment  t 
hot  it  is  perfectly  clear  that  he  had  no 
equitable  right  whatever;  nor  would  he, 
mitil  the  money  was  paid  off;  and,  in  re- 
spect of  the  property  assigned,  he  might 
compel  a  re-assignment  when  he  thought  flu 
When  a  party  seeks  to  maintain  his  rights 
in  an  action  of  trover,  he  must,  as  observed 
hy  my  Lord,  have  not  alone  a  right  of 
property,  but  a  right  of  possession,  and  be 
must  ml  if  be  do  not  make  them  out. 
Now,  in  the  circumstances  of  the  present 
case,  how  am  the  defendant's  r^ht  of 
possession  be  denied?   When  the  moaey 
was  raised,  the  defendant  had  no  suspi- 
cion that  anything  was  wrong;  everything 
wxs,  as  he  supposed,  done  with  the  privity 
ami  knowledge  of  the  plaintiflT.    As  to  the 
qoeanon  rsised  upon  the  subject  of  Hen, 
mere  are,  no  doubt,  circumstances  in  which 
the  party  waives  his  right  of  lien — when,  fbr 
cxamjde,  he  sets  up  a  ctaim  to  retain  the 
gDi>d8  dlfierent  from  that  on  which  he  rests 
his  case  of  lien—AKmfBton  v.  SiU{\S)  ; 
bat  an  omiaaioB  to  state  that  he  elaima  to 
retain  the  goods  in  that  rfg^t,  is  not  a 
waiver  of  the  lien — fykUe  v.  Gainer{14). 
The  fiicts  of  this  case  shew  clearly  that  the 
plaintiff*  had  not  ibe  right  of  possession, 
though  he  had  the  legal  property.  The 
rule  should  be  discharged. 

OS)  1  CuBpb.  410.  n. 

(14)  3  Bbg.  tS }  s.  c.  3  Uw  J.  R«t>.  CP.  101. 


BosAKQOBT,  J. — The  defendant  has,  in 
mf  opinion,  •  right  to  rttaio  his  verdict  on 
the  second  issue.  The  question,  whether 
dbe  right  of  Ii«j  ihould  or  should  not  be 
pleaded  specially  in  regard  to  the  new 
rales,  is  very  different  from  that  which  is 
admitted  to  be  the  question  here.  There 
is  here  an  express  traverse  of  the  leaae 
being  the  plaintiff's  property  :  if  this  were 
not  traversed  it  would  be  admitted  ;  but  if 
is  traversed.  The  question  in  issue  waa, 
whether  the  plaintiff  was  entitled  to  the 
possession  of  the  deed  at  the  time ;  and 
the  (hets  were,  that  the  possession  was 
given  to  Feary  for  a  special  purpose,  which 
was  not  complied  with.  1  do  not  wish  to 
mier  further  into  the  subject  of  what  nay 
be  given  in  evjdenee  in  trover  under  tha 
plea  of  not  gnilty,  nor  whether,  npon  an 
allegatimi  in  a  declaration  that  the  plaintiff 
was  entitled  to  the  chauel  as  of  his  own 
property,  the  defendant  could,  under  such 
plea,  give  evidence  for  the  purpose  of 
ascertaining  whether  the  circumstances 
amounted  to  a  conversion  in  fact  or  not. 
'i'he  Nisi  Prius  ruling  of  ray  Brother  Fu-ke* 
hi  Samuel  r.  Morrit,  is,  I  think,  decisive 
of  the  question  here. 

CoiiTKSM,  J.— Whether  the  issue  here 
has  beoi  justly  found  to  be  in  the  de> 
iendant,  will  turn,  I  think,  on  die  alle^ 
gation  in  the  declaration,  that  the  {daintiff 
was  possessed,  &c.  aa  of  bis  own  property ; 
and  whether  such  allegatian  iavolvee  a 
right  of  possession,  which  is  a  necessary 
ingredient  in  the  action  of  trover.  The 
right  of  possession  is  alleged  in  some  part 
of  the  declaration ;  and  when  we  consider 
the  case  of  Gordon  v.  Harper,  I  think  it  is 
involved  in  the  averment  that  the  plaintiff 
was  possessed,  for  there  the  inability  to 
maintain  the  action  was  founded,  not  upon 
the  absolute  want  of  property,  but  upon  the 
want  of  possession.  There  it  was  not  held 
that  a  perfect  conversion  was  not  proved, 
because  there  was  an  absolute  want  of 
property  in  the  Isndlord ;  but  he  &iled  in 
his  suit,  mainly  because  he  hsd  not  at  the 
time  the  right  of  possession.  'I'he  allega- 
tion, therefore,  appears  to  be  contained  in 
the  first  branch,  to  which  I  have  referred. 
The  rule  should  be  discharged. 
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1837.  1 

Not  17  1        "*  wira. 

Baron  and  Feme — Jtmder — Trespass. 

A  jmnt  action  of  trespass  for  aisauU  and 
Jalte  inqirisonment,  lies  against  husband  and 
wife. 

Trespass  against  husband  and  wife  for 
auault,  battery,  and  false  imprisonment, 
upon  a  false  charge  of  felony  (1). 

General  demurrer  and  joinder.  Ground 
of  demurrer,  that  the  action  was  brought 
against  husband  and  wife,  for  the  trespass 
of  the  husband. 

Petersdorff,  for  the  demurrer,  referred  to 
Drury  v.  Dennis  (2),  as  an  authority  that 
judgment  must  be  gainst  the  plaintiif,  if 
the  verdict  passed  against  the  femme  alone  y 
and  he  dutinguished  Draper  t.  FiMks{8% 

(I)  Tb«  d«eIan(ioa  ttated,  that  tbe  defandants 
beretofore,  to  wit,  oa  the  19tb  of  October  1836, 
with  force  and  armB,.&c.,  aasaalted  the  plaintiff, 
and  ihen  caused  the  plaintiff  to  be  arreated  and  Uken 
into  custody,  opon  a  false  charge  of  felooj,  then 
Bnde  by  tbe  defesdants  against  tbe  plaintifi',  and 
tben  foroiblyeompelled  tbe  plaintiff  to  getoutof  tba 
bed  in  vrhich  the  plaintiff  then  was  lying,  and  then 
indecently  and  indelicately  forced  and  compelled 
the  plaiBtifftogofrain  and  out  of  a  certain  bed-roont, 
pared  of  a  certain  dwelling-bouse,  situate  and  being 
in  tbe  county  of  Hertford,  in  certain  oiglit-clotbea, 
in  which  tbe  pluntiff  wu  tben  dressed,  in  tba  pra- 
sence  of  divers,  to  wit,  two  uMfn,  down  (be  atairs  of 
the  aaid  dwelling-boose,  into  mootber  roon,  piroel 
of  the  aaid  dwelling-house,  and  tben  indecently  sod 
indelicately  kept  aod  detained  the  plaintiff  in  cus- 
tody ID  the  last-mentioned  room,  in  tbe  presence  of 
tlia  said  men,  in  tbe  said  night-clothes,  without  de- 
eaat  appatel.fer  s  long  space  of  time,  to  wit,  twenty 
ninnln  tben  next  fi)Uowin|r,  and  also  then,  during 
tbe  night  time,  forced  and  compelled  the  plaintiff  to 
go  from  and  out  of  tbe  said  dwelling-house,  into 
and  along  divers  public  hiebways  in  the  connty 
aforesaid,  and  tben  imprisoned  tbe  plaintiff,  and  kept 
and  detained  her  in  prison,  without  any  reasonable 
or  probable  cauae  whatsoever,  in  (be  said  last-men- 
tioned dwelling-house,  for  a  long  space  of  time,  to 
wit,  (orsixboura  tben  next  following,  and  during 
tbe  night  time,  contrary  to  tbe  laws  and  costoms  of 
this  realm,  and  against  tbe  will  of  (he  plaintiff, 
whereby,  the  plaintiff  wu,  during  thattime,  deprived 
of  her  necessary  sleep  and  rest,  and  suffered  great 
alarm  and  inconvenience,  and  diatress  of  mind,  and 
was  alee  thereby  ibea  greatly  exposed,  and  injured 
in  her  credit  and  cironmstaoces,  sod  other  wronga, 
&e. 

(S)  Yelv.  106.  In  1  Vent.  9S,  Anonymona,  tbe 
Court  said,  "  tbat  tbia  ia  Yelrerton  wu  a  stnaga 

opinion." 
{S)  Ibid.  16A. 


and  White  v.  Eldridge  and  n>{fe  (4),  u 
cases  arising  after  vertUct,  where  the  Court 
assumed,  in  support  of  the  verdict,  that 
the  husband  was  joined  for  cooformity 
alone.  He  also  cited  Kej/ntorth  v.  Hill  and 
tsife  (5),  where,  in  trover  against  husband 
and  wife,  alleging  a  joint  coiiversioD,  tbe 
Court,  in  support  of  the  verdict,  assumed 
an  actual  destruction  of  the  property; 
Smalley  v.  Kerfool  and  wife  (6),  where  the 
judgment  for  the  plaintiff  was  given  upon 
a  similar  principle ;  and  Com.  Dig.  *  Baron 
and  Femme,'  (Y),  where  it  is  laid  down, 
"  an  action  for  a  tort  done  by  the  hiuhaod 
and  wife  jointly,  shall  lie  against  the  hus- 
band alone ;  for  the  whole  shall  be  intended 
to  be  the  act  of  the  husband :  as  trover  of 
goods,  and  conversion  to  their  use." 

[TiNDAL,  C.J. — Does  tbe  rule  contended 
for  apply,  when  a  misdemeanor  is  imputed 
to  the  wife  ?  Were  not  the  decisions  in  the 
cases  referred  to,  founded  on  the  non-ex- 
istence of  property  in  the  wife  ?1 

Dunmell  and  wife  v.  Marshall {7\  NesH 
ton  and  mife  v.  Hatter  (8),  and  Hocket  and 
wifev.  Stiddolph{9\vi\\cre  the  declaration 
was  cured  by  the  verdict,  and  the  reason- 
ing in  Rogers  v.  Goddard  (10),  are  strtmg 
authorities  to  shew  that  the  declaration 
cannot  be  sustained.  This,  in  effect  and 
substance,  is  an  effort  made  to  fix  the  wife 
with  the  consequences  of  that  which  should 
be  cimsidered  as  the  act  of  the  husband  { 
an  attempt  which  the  Court  will  not  sanc- 
tion. 

JdtUeen,  contriU — The  cases  refistred  to 
on  the  other  side,  have  no  a]^catioa 

whatever  to  tbe  present :  that,  for  inslancfti 
of  Hocket  and  wife  v.  Stiddolpk,  only  shews 
that  husband  and  wife  ought  not  to  join 
in  an  action  for  that,  for  which,  from  the 
nature  of  the  thing,  they  ought  to  have 
severed.  As  to  the  present  case,  it  cannot 
be  denied,  that  an  action  such  as  this,  for 
personal  wrong,  by  assault  and  battery,may 
be  brought  against  husband  and  wife.  In 
Watsons.  Tknpe  and  mfeill),  in  battery, 

(4)  1  Lord  Raym.  4*3. 
(5>  3B.&  Ald.6S&. 

(6)  X  Stra.  1094. 

(7)  if  Lev.  SO. 

(8)  t  Lord  Raym.  If08. 

(9)  2  Mod.  66. 

(10)  t  Sbow.  t55. 

(11)  Cra.  Jae.  «S9. 
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the  faosband  jnstifiecl  for  that  the  plaintiff 
assaulted  his  wife,  in  aid  of  whom,  &c. 
The  wife  by  herself  pleads  and  justifies  de 
ton  attauU  demesne.    The  plaintiff  replied 
de  htjurid,  &c.,  and  the  issues  were  found 
for  the  plaintiff,  and  damages  entirely  given. 
It  was  alleged  in  arrest  of  judgment,  that 
the  trial  was  ill,  for  the  wife  by  herself  can- 
not plead,  and  the  damages  being  entirely 
assessed,  all  was  ill.    The  Court  were  of 
that  opinion,  and  awarded  that  the  parties 
thonld  replrad.  The  Court  did  not  say  that 
the  action  against  the  hnsband  and  wife  did 
not  lie ;  but,  in  fact,  they  said  the  reverse, 
by  awarding  a  repleader  to  cure  a  defect 
m  the  pleading.    So  in  Berry  and  wife 
T,  Nevys  ( I S),  it  was  held,  that  an  action 
Hes  not  against  husband  and  wife,  for 
converting  goods  to  their  uses,  for  it  is 
the  conversion  of  the  husband  only,  and 
they  are  only  to  his  use ;  and,  although 
they  may  be  charged  with  a  joint  battery 
or  imprisonment,  yet  it  cannot  be  so  for 
goods  converted.  So  in  Ket/north  v.  Hill, 
where  the  Court  assumed  the  actual  de- 
•tfuclioD  of  the  chattel,  Bayley,  J.  said, 
"  It  is  quite  clear,  that  in  trespass,  the 
husband  and  wife  might  be  jointly  sued." 
And  the  doctrine  contended  for  is  still 
Ibrther  con6rmed  by  Com.  Dig. '  Pleader,' 
S,  (A  i).    The  argument  that  the  motion 
in  Smaller  v.  Kerfoot  was  after  verdict, 
cannot  prevail ;  for  it  appears  from  a  more 
iiill  dind  accurate  report  in  Andrews,  243, 
that  the  defendants  suffered  judgment  by 
default,  and  the  dami^es  were  assessed  at 
51.,  on  a  writ  of  inquiry.    Neither  could 
diere  have  been  a  judgment  on  demurrer, 
for  if  there  was,  the  defendant  conid  not 
be  allowed  to  arrest  the  judgment,  on  re- 
turn of  the  writ  of  inquiry,  for  an  excep- 
tion that  might  have  been  taken  on  arguing 
the  demurrer.    It  is  otherwise,  indeed,  in 
the  case  of  a  judgment  by  default,  for  that 
is  not  given  in  so  solemn  a  manner — Md' 
wards  t.  B/tmf  (18),  referred  to  in  Cress- 
well  Packam{\*). 
PeUridorff  replied. 

TiMDAL,  C.J. — This  action  is,  as  it  ap- 
pears to  me,  maintainable  against  both  the 
defendants.  No  direct  authority  haa  been 

(IS)  IUd.661. 
(IS)  1  Stn.  4t8. 
(14)  fi  Haiih.  3t6. 


adduced,  to  shew  that  the  action  does  not 
lie  in  circumstances  like  the  present, 
against  husband  and  wife ;  and  so  far  as  the 
authorities  referred  to  for  the  plaintiff  go, 
they  lead  the  mind  to  the  opposite  conclu- 
sion. The  old  authorities,  it  should  be 
recollected,  estaUish  the  distinction  be- 
tween actions  of  trover  against  husband 
and  wife,  and  actions  of  trespass  agaihst 
the  same  parties.  In  Watson  v.  Thorpe 
and  wi/e,  the  early  case  to  which  our  at- 
tention has  been  called,  for  battery,  and 
verdict  for  plaintiff,  on  motion  in  arrest  of 
ju^ment  the  Court  held,  that  the  trial 
was  ill,  and  they  awarded  a  repleader. 
Now,  if  the  ground  of  objection  had  bem 
that  which  is  here  relied  on— if  it  had,been 
contended  that  the  subject-matter  was 
such  as  could  not  support  an  action  against 
man  and  wife,  the  Court  would  not  have 
said  and  done  what  they  said  and  did ; 
they  would  not  in  such  case  have  awarded 
a  repleader.  By  so  doing,  the  Court  as- 
sumed that  the  action  was  maintainable, 
and  they  awarded  a  repleader  for  the  pur- 
pose of  having  the  husband  joined  in  the 
plea,  for  the  sake  of  conformity.  This,  of 
course,  they  would  not  have  done,  if  the 
action  were  not  maintainable ;  for  if  the  ac- 
tion did  not  lie,  the  Court  would  not  have 
directed  that  which  would  in  such  case  be 
nugatory  and  unavailing.  In  Berry  and 
tvife  V.  Nevys,  error  on  a  judgment  in  the 
Court  of  King's  Bench,  in  trover,  and  con- 
Tersion  of  goods  against  husband  and  wife, 
supposing  that  they  converted  them  to 
their  proper  use,  upon  verdict  and  judg- 
ment for  plaintiff,  the  error  was,  that  an 
action  lay  not  against  husband  and  wife, 
for  converting  goods  to  their  uses,  for  it  is 
the  conversion  of  the  husband  only,  and 
they  are  only  to  his  use.  There,  it  was 
admitted  in  die  broadest  and  most  unqua- 
lified terms,  diat  though  they  may  be 
charged  with  a  joint  battery  or  imprison- 
ment, yet  it  cannot  be  so  for  goods  con- 
verted; and  thus  the  Court  adopted,  as 
the  foundation  of  the  decision,  the  distinc- 
tion to  which  I  have  already  adverted  be- 
tween actions  of  trover  and  actions  of  tres- 
pass. SmaUey  v.  Kerfoot  and  wife  is  a 
direct  authority,  that  an  action  of  trespass 
against  baron  and  feme,  for  entering  plain- 
tiff's house,  ukl  aking  his  goods,  and  con- 
verting than  to  their  own  uae,  may  be 
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mtuntused.  It  is,  indeed,  said  in  the  repmt 
in  Strange,  that  the  motion  was  made  in 
arrest  of  judgment,  after  a  verdict  upon 
plea  pleaded  and  issue  joined  ;  and  then, 
upon  consideration,  the  Chief  Justice  de- 
livered the  resolution  of  the  Court;  and  it 
is  asserted  by  the  learned  counsel  for  the 
defendants,  that  the  Court  attained  their 
conclusion,  for  the  purpose  of  supporting 
the  verdict  which  had  been  given  in  the 
cause.  But  I  do  not  agree  in  this  view 
of  the  case;  I  do  not  agree  that  a  ver- 
dict had  been  pronounced.  There  is  no 
satisfactory  proof  of  the  fact,  for  in  the 
report  of  the  same  case  in  Andrews^  it 
is  said,  that  the  motion  was  made  after 
a  writ  of  inquiry  executed,  and  damages 
assessed  before  the  shertiT,  upon  a  ju^- 
ment  by  default :  ccmsequently,  the  ob- 
•ervations  of  counsel  do  not  apply.  la 
the  late  case  otK^poortk  v.  HUi  and  mfe, 
a  similar  objection  was  advanced,  and  it 
was  Bwd,  that  no  actioa  could  be  supported 
against  the  husband  and  wife,  for  convert- 
ing goods  to  their  own  use  or  account,  as 
the  wife  could  acquire  no  property,  aod 
the  conversion  must  be  by  the  husband 
oaly ;  and  the  Court,  for  the  purpose  of 
supporting  the  action,  assiuaed  thedestruc- 
tion  of  the  chattel.  Now  this  shews,  that 
to  maintain  the  suit,  it  was  not  deemed 
actually  neoessary  that  the  husband  should 
derive  benefit  and  advaitfage  from  the  act 
of  both ;  and  the  doctrine  upon  which  this 
action  is  maintainable,  is  also  laid  down  in 
Com.  Dig.  'Pleader,*  (A  X).  Our  jodg- 
meat  dioold  be  for  the  ]AaiiMiff. 

Vauohan,  J. — I  am  of  the  same  opinion. 
Mfhen  I  first  read  the  paper-book,  I  thought 
the  demurr»-  was  merely  for  the  purpose 
of  delay.  The  allegation  objected  to  is^ 
that  the  act  was  that  of  both  parties,  and 
a  similar  allegation  is,  as  we  know,  fre- 
quently found  in  indictments  ;  and  it  was 
incumbent  on  the  party  averring  that 
both  were  not  chargeable,  to  produce  a 
direct  authority  in  his  favour.  My  mind 
ia  fully  satisfied  by  what  foil  from  Bay- 
ley,  J.,  in  the  latest  discussion  upon  the 
aul^et,  in  Keyworth  v.  HiU — namely,  that 
the  action  of  trover  is  founded  on  the  tort 
idso ;  and  that,  if  there  can  be  any  caae  of 
a  conversion,  without  an  ultimte  changa 
of  property,  we  are  btwnd  aAer  verdict  to 
imply  ^hat  it  was  aadi  >  convanioB  as  the 


wife  might  be  guilty  of.    Now,  when  wc 
refer  to  the  authority,  from  which  thist^ 
nion  emanates,  we  must  admit,  that  no 
Judge  could  be  more  familiar  with  the 
subject,  upon  which  he  expressed  himself 
than  Mr.  Baron  Bayley.   He  bad  been  i 
pleader  for  many  years,  and  he  wouUl  be 
the  last  man  to  express  faimaclf  rashly ;  and 
yet  he  declares  at  wee,  and  in  the  most 
unqualified  manner ;  "it  is  quite  clear, Uwt 
in  trespass,  the  husband  and  wife  might  be 
jointly  sued."    Trespass  for  taking  goods 
against  man  and  wife  is,  I  think,  a  laucb 
stronger  case  tlian  trespass  against  tlteia 
for  a  personal  assault.    In  the  case  above 
referred  to,  the  Court  meet  the  objeotioo 
in  the  very  foundation,  and  say,  they  will 
Bt^pose  a  temporary  conversion,  by  which 
no  property  was  acquired,  and  of  which 
the  wife,  as  well  as  the  husband,  may  bt 
guilty.    They  would  suppose  the  instaasc 
as  it  was  put  by  Bayley.  J.,  of  the  wif* 
taking  up  a  book  and  putting  it,  at  the  de- 
sire of  her  husband,  into  the  fire,  when  it 
was  destroyed;  that  would  be  a  conveisiooi 
and  yet  the  husband  and  wife  would  es- 
quire no  property.  The  Court  would  not, 
as  has  been  well  observed,  have  ordered  « 
repleader  in  ffotMtt  v.  Tkorpt  md  mjtt 
unleas  they  had  been  of  opiiuon,  that  the 
action  was  maintainaUe.    There  is  no  au- 
thority to  the  reverse,  and  though  the  re- 
ports of  the  case  in  Strange  and  Andrtm 
diflfer  in  a  particular  point,  they  both  agree 
ia  this,  that  the  actimi  was  well  brooghL 
BosAMaon,  J.-^  toft  ««  of  opifuosi 
that  the  demurrw  should  bo  overruled. 
The  aakboritiea  abew  beyond  doubt  thit 
the  aetion  can  be  nuuntsinod  on  the  recoid 
riiaped  as  it  is ;  and  in  the  caae  of  WtUiM 
v.  Tkarptamd  mjt,  for  aesault  and  battery, 
the  parties  pleaded  severally,  and  the  Court 
awarded  a  repleader.  It  was  not  objected 
there,  that  no  action  could  be  brou^t  i  bat 
the  defendants'  plea  was  defective,  aad  the 
repleader  was  awarded  to  set  it  right.  So  ia 
Btrry  and  wife  v.  Nevya,  wliere  the  reMaDes 
of  the  defendants  in  error  was  upon  the 
alleged  conversion  of  the  goods  to  their 
use,  there  is  an  express  admission  of  what 
the  law  was  at  that  day,  as  to  tfao  hnsbaad 
aad  wifo  being  ehatged  wich  a  joini  bat- 
tery or  imprisonment.  We  now  come  to 
the  report  of  the  case  in  Strange  and  Au' 
drews:  the  question  in  both  i«  the  saw; 
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but  wben  we  look  at  tlie  two  reports,  we 
find  that  the  motion  was  made  after  a  writ 
of  inquiry,  and  that  Strange  probably  fell 
into  the  mistake  from  the  circumstance  of 
61.  damages  b«ng  given,  and  he  did  not 
advert  to  the  fact,  that  those  damages  were 
assessed  before  the  sheriff  on  a  writ  of 
inquiry,  after  a  judgment  by  default ;  and 
this  being  so,  the  case  was  the  same 
as  if  the  objection  had  arisen  upon  de- 
murrer. Besides,  when  we  consider  what 
was  said  by  the  very  learned  Judge,  Mr. 
Justice  Bayley,  in  the  case  in  S  Bam.  ^ 
Ald.t  that  to  get  rid  of  the  objection  to 
the  action  of  trover,  the  Court  would  pre- 
sume the  destruction  of  the  chattel,  we 
must  coDcIude,  that  this  amounts  to  an 
admiMion,  Uiat  if  the  chattel  were  destroy- 
ed, ao  action  would  He  against  husband  and 
wife,  and  that  both  would  be  amenable : 
and  if  BO,  why  should  they  not  be  equally 
so  in  an  action  such  as  this  1 — why  should 
they  not  be  liable  here,  as  they  are  cri- 
minally liable  upon  an  indictment  ?  It  baa 
been  said,  that  if  this  action  can  be  sup- 
ported, the  wife  will  be  made  liable  for  the 
injury  done  by  the  husband,  whereas  he 
should  be  held  liable  for  his  own  act;  and, 
therefore,  the  parties  should  sever.  In 
tbia  objection,  there  is,  I  think,  no  weight. 
It  baa  been  also  said,  that  this  course,  if 
adopted,  will  make  the  wife  liable  for  the 
vbtue,  if  the  husband  should  die.  Itisaot, 
I  think,  necessary  to  answer  this ;  it  is 
merely  sufficient  to  say,  that  if  she  survive 
she  must  be  responsible  for  the  injury 
'  which  she  has  done.  The  argument  ap* 
pears  to  lead  to  this  conclusion,  that  slie 
should  not  be  sued  at  all ;  and  this  of  course 
cannot  be  contended. 

CoLTMAN,  J. — According  to  the  argu- 
ment of  Mr.  Petersdortr,  the  wife  cannot 
be  liable  or  responsible  when  joined  with 
her  husband ;  in  short,  she  cannot  be 
liable  for  joint  damage.  This,  however,  is 
not  alleged  in  the  text  books,  or  by  any 
wntera  on  the  subject,  nor  is  there  any 
•athority  for  the  position.  It  it  uuneces- 
sary  to  refer  to  the  cases  produced  for  the 
pmrpcMe  of  sheinng  that  the  husband  and 
wife  should  not  be  joined  in  this  action, 
ao  they  have  received  a  satisfactory  an- 
swer from  Mr.  Addison ;  and  in  truth  there 
is  DO  authority  to  shew,  that  an  action  can- 
not be  mainuined  in  trespass  agaiiMt  hua* 
New  Series,  VII.— CP. 


band  and  wife  jointly,  whilst  there  are  two 
authorities  in  Cro.  Joe,  expressly  the  other 
way.  It  is  also  said,  that  there  is  not  suf- 
6cient  authority  to  warrant  the  action,  if 
it  do  not  appear  by  the  declaration  that 
the  wife  was  active  upon  the  occasion.  No 
doubt,  from  what  is  disclosed  in  the  case 
of  Watton  V.  Thorpe  and  teife,  it  would 
appear,  that  both  were  actively  concerned 
in  the  matter ;  but  the  complaint  there  was, 
that  the  trial  was  ill,  for  the  wife  by  her- 
self cannot  plead ;  and  the  damages  being 
entirely  assessed,  all  was  ill.  The  Court, 
however,  awarded  a  repleader ;  which  they 
would  not  have  done  if  the  action  had 
not  been  maintainable.  Why  should  they 
award  a  repleader  if  it  were  not  to  ad- 
vance the  justice  of  the  cause  ?  With  re- 
gard to  SmaUey  v.  Kerfoot  and  mfet  re- 
ported in  Strange  xrA  Andreas,  the  latter, 
who  descends  into  particulars,  is  more 
likely  to  be  correct  in  the  statement  than 
Strange,  who  does  not ;  and  if  the  motion 
in  arrest  of  judgment  was  made  afler  a 
judgment  by  default  and  inquiry  before 
the  sheriff,  there  is  no  reason  for  saying, 
that  the  defect  in  the  proceedings  was 
cured  by  anything  antecedent,  as  a  judg- 
ment by  default  has  no  sudi  effect.  But 
the  resolution  of  the  Court  was  formed 
upon  the  conviction,  that  the  action  lay 
i^nst  husband  «nd  wife.  Upon  the 
whole,  therefore,  I  am  of  opinion,  that  the 
demurrer  should  be  overruled,  and  that 
our  judgment  should  be  for  the  plaintiff. 

Judgment  aeconlinghf. 


Nov  is  }     ButNOis  V.  m'kbnzib. 

Juritdklim — Bill  of  Particulars — Patent. 

The  power  exercised  by  the  Courts,  of 
makmg  orders  for  giving  further  and  better 
particulars,  is  independent  of  an^  statute, 
and  belongslothem  by  virtue  of  thexr general 
juriMdictioH. 

Where  m  as.  aethn  for  the  infringement 
of  apatent,  the  defendant  gives  with  huplea 
under  the  5  ^  6  WUl.  4.  c.  83.  s.  5.  at  an 
objection  on  which  he  means  to  rely  at  the 
trial,  that  the  said  alleged  invention  was 
knonm  to  and  used  by  one  H.  Af,  and  by 
divers  other  persons  within  the  realm,  before 
the  time  the  uud  letters  patent  were  taken  otUi 
P 
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quaere — is  he,  upon  an  order  f&r  further 
and  better  particulars,  obliged  to  famish  the 
plaint^  mith  the  names,  address,  ^c.  of  the  ' 
persons  said  to  have  used  the  alleged  tnw»- 
lion,  and  the  dates  of  the  cartons  (uit«>  at 
which  such  user  is  smd  to  have  taken  place? 

This  was  an  action  by  the  assignee  of 
letters  patent  granted  to  one  Moses  Poole, 
for  an  improvement  in  public  vehicles, 
called  cabriolets,  for  an  infringement  of  the 
patent.  The  defendant  pleaded  several 
pleas,  and  in  pursuance  of  die  5  &  6  Will.  4. 
e.  83.  s.  5  (1 ),  for  amending  the  law  touch-: 
uig  letters  patent,  &c.,  delivered  notice  of 
the  objections  on  which  he  meant  to  rely* 
on  the  trial  of  the  cause,  to  the  following 
effect : — First,  that  the  alleged  invention 
mentioned  in  the  said  letters  patent,  the 
said  specification  of  the  said  M.  Poole,  and 
the  declaration  of  the  plaintiff,  were  not.  at 
the  time  of  granting  the  letters,  new  within 
the  realm.  Secondly,  that  Moses  Poole 
was  not  theBrst  and  true  inventor.  Third- 
ly, that  Poole  was  not,  at  the  time  of  the 
grant,  &c.  in  the  possession  of  certain  im- 
{iroTeraents  in  the  description  of  public 
vehicles,  &c.,  as  alleged  by  the  plaintiff  in 
his  declaration.  Fourthly,  tbat  at  the 
time,  Sic.  the  said  alleged  invention  was 
or  had  been  used  by  others.  Fifthly,  that 
the  said  supposed  improvements  mentioned 
in  the  declaration,  were  not  a  new  inven- 
tion as  to  the  public  .use.  Sixthly,  that 
the  specification  was  imperfect. 

In  pursuance  of  an  order  made  on  sum- 
mons by  Park,  J.,  that  the  defendant's  at- 
tornies  should  deliver  further  and  better 
particulars  of  the  objections  intended  to 
be  relied  on,  the  defendant's  attornies  fur- 

(t)  Wbicb  cnacla,  "  Tbat  in  any  action  brongbt 
against  any  person  for  infringing  any  Ifttera  patent, 
Ibe  defpBdant  on  plaading  tW«to,  shall  gire  to  the 
pUiatilT,  and  on  any  idr*  jfucioi  tn  repeal  auth  letters 
patent,  tbfl  pUintiff  *ball  file  with  bii  declaration,  a 
notice  of  any  objections  on  irhich  b'a  means  to  rely 
St  tba  trial  of  tUL-h  aetkm,  and  no  objection  aball  be 
■Howad  to  be  made  on  behalf  of  soch  defendant  or 
platniiff  reapectirely,  at  aucb  trial,  unless  be  prore 
the  objections  stated  in  sucb  notice;  provided  al> 
ways,  that  it  shall  and  may  be  lawful  for  any  Judge 
at  chambers,  on  summoni  served  by  sncb  defendant 
or  plaioliff  on  soeh  plsiniff  or  dofesdant  respee* 
tively,  to  shew  cause  wby  be  should  not  be  allowed 
to  offer  otber  objections,  whereof  notice  sbsll  not 
have  been  giTen  as  aforesaid,  to  give  leave  to  offer 
such  olriectinis  m  tDcb  terms  as  to  soeli  Jadge 
sbsH  seem  lit." 


nished  another  statement,  wherein  die 
fourth  obj^tion  was,  *'  Uiat  at  the  time  of 
making  the  said  letters  patent,  the  said 
all^d  invration  was  oaed,  or  had  been 
used  by  one  James  Hu^rave  Maim  in 
England,  and  by  divers  other  penona  ia 
other  parts  of  the  kingdom."  Another 
summons  was  then  taken  out,  calling  upon 
thp  defendant's  attomies  to  deliver  the  ad- 
dress and  description  of  J.  Hargrave  Mann, 
referred  to  in  the  fourth  ol^ection  men- 
tioned in  the  notice  given  by  the  defen- 
dant's attornies;  and  also  the  name,  de- 
scription, and  place  of  abode  of  the  several 
persons  respectively  alleged  in  the  said 
notice  to  have  used  the  invention  before 
the  making  of  the  letters  patent  mentioned 
in  the  pleadings  of  the  cause ;  and  also  the 
dates  when  £e  said  inventiim  was  used, 
&c.,  or  in  defeult,  that  the  defenduit  sliould 
be  precluded  from  calling  any  witnesses  ob 
the  trial  of  the  cause,  in  support  of  the 
fourth  objection.  An  order  to  this  effect 
was,  upon  the  22nd  of  June,  made  by 
Vaughan,  J.,  and  upon  the  SSth,  the  de- 
fendant's attornies  delivered  a  further  and 
better  particular,  in  which  they  gave  the 
address  and  description  of  J.  Hargrave 
Mann,  as  Great  Queen  Street,  Lincoln's 
Inn  Fields,  in  the  county  of  Middlesex, 
varnish-maker,  but  did  not  give  the  name* 
description,  or  address  of  my  other  persoa 
by  whom  the  alleged  indention  was  said  ttt 
tutve  beoi  used. 

Sir  F.  PoUoek  had  obtained  a  rule  far 
setting  these  orders  aaide. 

Wttdot  Seiy.  shewed  cause. — The  ankbo* 
rity  to  make  these  orders  ia  conferred  by 
the  sutute  5  &  6  Will.  4.  c.  83;  but^if  not, 
the  Judges  have  exercised  a  jurisdictiaD 
which  belongs  to  all  the  courts  in  West- 
minster Hall,  independratly  of  any  statute, 
to  direct  particulars  to  be  given  in  pro- 
ceedings, for  the  purpose  of  advancing  the 
ultimate  justice  of  the  case.  No  auitate 
autliorizes  the  Courts  to  order  the  assured 
to  deliver  on  oath  all  correspondence  ma- 
terial to  the  cause,  and  yet  they  will  stay 
the  proceedinga  tmtil  such  order  is  com* 
plied  with ;  or  to  compel  the  prodnctioa 
or  inapcetioB  of  documents ;  but  if  on* 
part  only  of  an  indenture  is  executed^ 
the  Court  will  compel  the  party  hanog 
the  custody  of  it  to  produce  it  for  inspco* 
tion,  optm  an  action  conunsBoed  agaimfc 
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him  hy  tke  o«ber  party — Blake^  v.  Porter 
(S).  Neither  in  there  any  power  giren 
to  the  courts  by  statute,  to  require  a 
statement  of  breaches  in  an  ejectment  for 
a  forfeiture  by  breach  of  covenant ;  or  a 
statetnent  of  times  and  places  when  de- 
mands or  pleat  refer  to  a  Tariety ;  or  of 
acta  of  misconduct  and  erobeailement  in 
aa  action  for  the  dismissal  of  a  clerk,  and 
■  plea  of  embeaslement  and  general  mis- 
nmdnct;  or  of  the  particulars  of  sums  lent 
in  an  actiott  of  trover  for  a  deed,  and  a 
plea  setting  np  a  lien  for  several  sums  lent : 
yet  the  Courts  in  these  instances  exercise 
such  a  general  jurisdiction.  So  in  requir- 
ing further  and  better  particulars,  where 
there  is  a  notice  of  set-off  under  the  statute, 
the  Courts  act  on  a  principle  which  applies 
strongly  in  the  present  case,  namely,  the 
inconvenience  of  parties  being  enabled  to 
start  objections  to  the  validity  of  the  pa- 
tent, which  could  not  he  anticipated,  and 
cannot  be  snddenly  answered. 

Sir  F.  PoUoek  and  R.  V.  Richardt,  in 
snpport  of  the  rule. — The  first  order  hav- 
mg  been  complied  withi  by  giving  the  ad- 
dress of  Mann,  no  new  sammoni  for  better 
particulars  should  have  been  granted.  Hiis 
IS  the  first  application,  in  an  action  for  an 
iafriagement  of  a  patent,  for  the  names  of 
the  parties  by  whom  the  invention  has  been 
nse<),  and  the  dates  of  the  occasions  when 
used,  and  is  not  sanctioned  by  any  analogy 
or  practice.    The  requiring  of  particulars 
nnder  the  Statute  of  Set-^,  is  founded 
upon  the  consideration  that  a  set-ofi*  is  in 
the  nature  of  a  cross  action ;  and,  besides, 
the  parties  ax«  not  so  minute  in  their  in- 
qniries  as  to  names  and  dates  u  here ; 
mnr  in  any  of  the  instances  referred  tOi 
is  the  ease  so  minutely  dissected  as  is 
attempted  upon  this  occasion ;  for  the 
d^indast  is  required,  as  it  were,  to  open 
bis  brief  to  the  plaintiff.    The  proper 
,  course  for  the  plaintiff  to  adopt,  upon 
an  occasion  like  the  present,  is  to  with- 
draw the  reeord,  if,  upon  the  approach 
of  the  trial,  he  do  not  find  himself  pre- 
pared with  evidence.    The  practice  of  the 
CoartSt  carried  to  the  extent  to  which  it 
Baa,  may  perhaps  be  questioned  altogethw. 
It  ».  IB  foct,  an  usurpation,  and  owes  its 
origin  ta  an  incident  which  occurred  at  a 

(t)  iTsosLSBfi. 


distant  period,  and  is  found  recorded  so  far 
back  as  die  Year  Book  of  Hen.  7,  and  such 
incident,  occurring  at  such  remote  period, 
has  been  the  parent  of  the  jurisdiction  as- 
sumed upon  similar  subjects  by  the  Courts. 
The  result  of  requiring  that  which  is  now 
prayed  for  will  be,  to  deprive  the  defen- 
dant indirectly  of  the  bill  of  exceptions, 
which  he  may  be  otherwise  enabled  to 
tender. 

TiHDAL,  CI, — This  application  is  made 
to  the  Court  for  the  purpose  of  settii^ 
aside  two  orders  made,  one  by  my  Brother 
Park,  on  the  14-th  of  June,  the  other  by 
my  Brother  Vaughan,  on  the  22nd  of  the 
same  month.  Now,  the  first  order,  which 
was  merely  for  putting  in  further  and  bet- 
ter particulars  of  the  objections  to  be  re-* 
lied  on,  cannot  be  the  topic  of  discussion 
or  the  subject  of  objection,  inasmuch  as  it 
has  been  complied  with,  and  consequently 
there  is  no  occasion  to  set  it  aside.  As  to 
the  second  order,  that  made  by  my  Brother 
Vaughan,  it  has  been  cmnplied  with  to  a 
certain  extent,  the  order  being,  that  the 
address  and  description  of  James  Har- 
grave  Mann,  and  the  names,  description, 
and  places  of  abode  of  the  several  persons 
respectively  alleged  to  have  used  the  in- 
vention before  .the  making  of  the  letters 
patent,  &c.,  should  be  furnished,  and  the 
name  and  address  of  Mann  baring  been 
given ;  and  it  would,  of  course,  be  use- 
less to  set  it  aside,  so  far  as  it  has  been 
complied  with.  The  question  therefore  is, 
whether  the  defendant  should  be  obliged 
to  give  the  names  and  address  <of  all  the 
others  alleged  to  have  used  the  invention. 
This  application  has  been  made  to  the 
Jadge,  either  under  the  statute  or  under 
thegeneral  jurisdiction  of  the  Court.  As  to 
myself,  I  have  no  doubt  whatever  of  the 
power  of  the  Court,  founded,  as  it  has 
been,  upon  general  and  aniversal  practice; 
and  I  cannot  refrain  from  protesting  against 
the  application  of  the  word  "luurpation" 
to  the  courts  of  Westminster,  as  that  word 
has  been  inadvertently  used  by  the  learned 
counsel  for  the  defendant.  As  it  appears  to 
me,  the  practice  adopted  by  the  courts,  of 
modifying,  direcUng,  and  moulding  pro- 
ceedings before  issue  joined,  is  attended 
with  consequences  moat  beneficial  to  the 
sniton;  and  if  such  were  not  the  case,  and 
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ifi  upon  a  question  arising,  which  was  not 
strictly  one  of  law,  the  suitors  were  driven 
to  a  court  of  equity,  the  expense  would  be 
considerably  increased,  and  justice  would 
never  be  done.  In  my  opinion,  the  refer- 
ence made  by  the  learned  counsel  to  that 
which  is  admitted  to  have  occurred  in  the 
Year  Book  of  Hen.  7,  contradicts  the  pro- 
position thus  inadvertently  uttered,  and 
forms  the  best  practical  refutation  of  that 
which  has  been  heedlessly  advanced.  Once 
more,  therefore,  I  affirm,  that,  in  my  opi- 
nion, nothing  could  be  more  beneficial  to 
the  suitors  than  the  course  long  adopted 
and  practised  by  the  courts  of  Westminster. 
Now,  with  respect  to  the  statute  5  Se  & 
Will.  4.  c.  85,  I  am  of  opinion,  that  aeon- 
struction  should  be  put  upon  it,  resembling, 
as  closely  as  possible,  that  which  is  put  on 
the  Statute  of  Set-off,  by  which  the  party 
is  allowed  to  give  his  cross  demand  in  evi- 
dence  under  the  general  issue,  or  plead  it 
in  bar,  where  notice  is  given  of  "  the  sum 
or  debt  insisted  to  be  set  off,  and  upon 
what  account  it  becomes  due,  or  otherwise 
such*  matter  shall  not  be  allowed  in  evi- 
dence upon  such  general  issue."  So  far  as 
such  construction  is  put  upon  the  statute, 
no  objection  can,  I  think,  be  made.  But 
when  we  look  at  the  5th  section  of  the  sta- 
tute, for  the  purpose  of  ascertaining  whe- 
ther the  defetidant's  statement  of  objec- 
tions is  marked  by  a  sufficient  degree  of 
particularity,  we  cannot  help  saying,  that 
the  generality  of  the  words  in  that  section 
renders  it  doubtful  how  the  line  can  be 
drawn,  and  how  the  party  can  be  compelled 
to  give  the  name  and  address  of  those  who 
are  said  to  have  used  the  invention.  The 
words  of  the  section  are,  "  that  the  defen- 
dant, on  pleading,  shall  give  to  the  plaintiff 
a  notice  of  any  objections  on  which  he 
means  to  rely  at  the  trial  of  such  action, 
and  no  objection  shall  be  allowed  to  be 
made  on  behalf  of  such  defendant  at  the 
trial,  unless  he  prove  the  objections  stated 
in  such  notice;  provided  dways,  that  it 
sliall  and  may  be  lawful  for  any  Judge  at 
chambers,  on  aummons  served  by  such 
defradant  or  plaintifT,  &c.  respectively,  to 
shew  cause  why  he  should  not  be  allowed 
to  offer  other  objections,  whereof  notice 
shall  not  have  been  given  as  aforesaid,  to 
give  leave  to  offer  such  objections  on  such 
terms  as  to  such  Judge  shall  seem  fit. 


Now,  these  words,  in  my  opinion,  crests 
some  degree  of  doubt,  as  to  how  far,  and 
to  what  degree  of  particularity  we  can  bmd 
the  defendant ;  and  as  to  the  meanii^  of 
the  precise  course  to  be  adopted.   In  sveh 
state  of  uncertainty  and  doubt,  I  am  dis- 
posed to  say,  that,  die  defendant  should  be 
iefV  as  he  stood  before  this  application  wu 
made,  that  is,  that  the  part  of  the  order 
requiring  the  names  and  address  of  all  die 
parties  besides  W.  Hargrsve  Mann,  should 
be  rescinded.  The  case  will  then  stand  thus, 
if  the  names  and  descriptions  of  other  per- 
sons besides  Mann  be  offered  in  evidence 
on  the  trial,  the  Judge  wilt  use  his  dis* 
cretton,  and  receive  the  evidence  or  not; 
consequently,  he  will,  either  by  his  recep- 
tion or  rejection  of  such  evidence,  lay  him- 
self open  to  a  bill  of  exceptions,  which  will 
be  tendered  by  one  side  or  the  other.  It 
would,  however,  I  think,  be  better  fbr  lbe 
party  to  have  the  point  decided  in  this 
intermediate  stage  of  the  proceedings,  and 
not  have  recourse  to  such  an  expensive 
mode  as  that  to  which  I  allude ;  but  to  the 
adoption  of  which  the  defendant  has,  if  he 
tliink  proper,  an  undoubted  right.  Since, 
therefore,  I  cannot  bring  my  mind  to  decide 
upon  the  degree  of  particularity  required, 
and  as  part  of  the  onler  has  not  been  com- 
plied with,  it  should,  1  think,  be  rescinded 
as  to  this  latter  part ;  and  things  will  Aen 
remain  as  they  are,  until  an  appeal  is  made 
to  the  discretion  of  the  Judge  at  Nisi  Prius. 

Vaoouak,  J. — I  own  I  am  not  satbftedt 
that  I  have  put  a  wrong  constmcUon  npim 
the  statute.  When  the  parties  came  before 
me,  and  put  the  act  into  my  hand,  I  pro- 
nounced, upon  the  section  referred  to,  that 
judgment  which  appeared  to  me  the  most 
reasonable.  I  thought,  (whether  correctly 
or  not,)  that  the  meaning  of  the  statute  was, 
that  the  olnections  of  the  party  should 
accompany  his  plea ;  and  if  be  meant  to 
rely  on  c^er  objections,  he  rauld  avail 
himself  of  such  intention,  by  taking  out  a 
aummons  before  a  Judge,  and  obtainmg 
his  permission.  As  to  this  point,  the  pro- 
vision was,  I  think,  nugatory,  as  the  Court 
or  a  Judge,  in  the  exercise  of  their  discre- 
tion, had,  in  my  opinion,  the  power  of 
granting  such  leave,  upon  appHcatioa  being 
made.   It  has  been  said  for  the  defendantt 
that  the  application  is  altogether  novel,  and 
that  this  is  the  first  which  has  been  made 
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HBce  the  new  rules  of  pleading.  This  may 
be  so ;  for  it  was  not  likely  that  audi  an 
incident  would  have  occurred*  when  almost 
everything  might  be  given  in  evidence  under 
the  general  issue.  These  rules  were*  as  it 
Ib  known,  allowed  to  be  altered  by  act  of 
parliament,  and  parliament  might  faaTe  de- 
termined whether  the  power  as  to  notices, 
particulars,  &c.,  was  a  statutable  power 
giren  to  the  Judge,  or  whether  it  was  one 
long  used  and  exercised  by  him.  I  would 
ask,  what  information  has  been  given  to  the 
plaiotifT,  by  the  course  adopted  here  by  the 
defendant,  in  giving  the  name  of  one  per- 
son, Mann,  and  no  odiers  ?  As  to  the  one 
given,  he  may  throw  it  over  at  the  trial, 
and  introduce  any  odiers  he  may  think  fit, 
without  the  possibility  of  being  met  by  his 
opponent ;  and  he  may,  contrary  to  the 
object  and  intention  of  the  statute,  come 
upon  him  by  surprise,  with  the  name  of  a 
person  residing  in  Cumberland,  or  any 
other  remote  part  of  England.  The  pre- 
vention of  this  was,  I  repeat  it,  the  object 
of  the  statute ;  and,  consequently,  more 
distinct  and  specific  information  is  required 
now  than  before.  For  my  part,  I  am  very 
glad  to  bear  the  subject  discussed ;  and  I 
still  think,  that  the  particular  of  objections 
was  not  sufficient. 

BosARQCBT,  J. — I  have  no  doubt  as  to 
the  power  of  the  Court,  subsequently  to 
the  passing  of  the  act.    The  power  was 
not  given  by  the  act ;  but  the  faculty  was 
given  of  carrying  the  power  as  to  Judge's 
orders,  bills  of  particulars,  mations,&c.  into 
effect,  according  to  and  consistently  with 
the  act,  which  was  ingrafted  upon  and  in- 
corporated with  the  general  practice  of  the 
court.  The  notice  required  by  the  Statute 
of  Set-9flr,  is,  I  think,  strictly  analc^us  to 
the  notice  required  here,  and  by  that  sta- 
tute the  heads  of  the  demand  are  required 
to  be  given.  If  the  notice  of  set'Off  is  for 
money  had  and  received,  for  money  paid, 
or  for  work  and  labour,  it  gives  hut  .very 
little  information  to  the  plaintiff,  but  still  it 
gives  the  beads  of  the  claim  in  such  man- 
ner as  is  required  by  the  Court  and  is 
consistent  with  the  ends  of  justice.  A 
certain  degree  of  particularity  is,  I  admit, 
Teqoired  for  tlie  purpose  of  specifying  bond 
Jldet  and  giving  to  the  plaintifi*  an  under- 
standing of  the  caae  to  be  made  against 
him,  and  of  enabling  him  to  know  the 


grounds  of  defence ;  but  the  party  is  not 
required  as  has  been  said,  to  open  his  brief 
or  disclose  his  evidence.  He  is  required, 
as  in  the  instance  of  notice  of  set-off  for 
money  lent,  or  money  paid,  to  give  the 
plaintifi'  such  a  reasonable  account  of  his 
case  as  may  enable  him  to  meet  all  the 
particulars;  but  as  to  specifying  the  names 
and  residences  of  all  who  are  said  to  have 
used  the  invention,  it  is,  I  confess,  in 
my  opinion,  going  too  far.  The  power  of 
obtaining  particulars  should,  I  think,  be 
exercised,  as  far  as  it  can,  consistently  with 
the  statute  and  the  practice  of  the  court, 
but  not  farther.  It  should  not,  I  think,  be 
exercised  so  far,  as  to  require  the  speci- 
fications of  the  names  and  residences  of 
parlies. 

CoLTUAK,  J. — The  proceedings  under 
the  Statute  of  Set-off  are,  I  think,  a  prece- 
dent for  the  proceedings  under  the  present. 
I  cannot  distinguish  between  one  and  the 
other,  so  far  as  the  rule  of  ancient  law  can 
be  applied  to  a  modem  statute.  I  do  not 
see  how  this  order  can  be  rescinded.  As  to 

the  authority  by  which  the  order  was  made*  i 
it  was,  I  think,  made  under  a  concurrent 
jurisdiction,  independently  of  which,  it 
could,  I  think,  have  been  made ;  the  only 
doubt  is,  if  it  does  not  go  too  far.  The  oIh 
jection  is,  that  the  statute  will  be  defeated, 
if  there  be  not  a  reasonable  communication 
or  disclosure  made,  and  with  some  degree 
of  particularity,  as  to  the  nature  of  the  de- 
fence. I  do  not  say  how  far  this  disclo- 
sure shouhl  go  as  to  time  and  place,  but 
still  it  should  be  such  as  would  enable  the 
plaintiff,  consistently  with  justice,  to  meet 
the  case  of  the  defendant.  Under  the  pre- 
sent circumstances,  it  would  be  difBcuU  for 
the  defendant  to  specify  the  names  and 
addresses  of  the  parties ;  it  would  he  difR- 
cull  for  him  to  proceed  to  the  extent  re- 
quired. 

RuU  absolute  far  resdndmg  <Aal 
portion  of  the  order  made  6y 
Vaughan,  J.,  n>AtcA  had  nol 
been  complied  niih. 

Af^er  judgment  was  pronounced,  Bosan- 
auKT,  J.  referred  to  Andmut  v.  Bond  (9) 
as  in  point. 

(3)  8  Price,  913. 
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XI        I  I     r    BOSH  0.  GRBBX. 

Nov.  11>  J 

Game — Notice  of  Action — Trover* 

A  gamekeeper  acting  under  a  deputeUio* 
given  by  a  lord  of  the  manor  according  to 
the  statute  %2  and  23  Car.  Z,  before  the 
time  nken  1  4*  2  fViH  4.  c.  32.  (the  Oame 
Act )  came  into  operation^  mhich  deputation 
has  not  been  registerai  with  the  clerk  of  the 
peace,  pursuant  to  tection  ^  the  latter 
statute,  is  not  entitled  to  the  protection  and 
privileges  of  the  statutes  repealed  by  section 
1  of  the  latter  statute,  or,  under  section  47 
thereof,  to  a  month's  notice  of  action,  and  to 
give  the  act  and  the  special  matter  m  evidence 
under  the  general  iseve. 

Trover  for  a  gun. 

Plea* — FirBt,notguOty;  second,  that  the 
gun  wu  not  the  property  of  the  ptaintiflT ; 
third,  that  before  snd  at  the  time  of  the 
■aid  supposed  grievance  in  the  declaration 
mentioned,  to  wit,  on  the  24th  of  Novem* 
ber  1830,  one  W.  Jones  Burdett,  Esq.  waa 
lord  of  the  manor  of  High  Littleton,  and 
also  lord  of  the  manor  of  Stowey,  in  the 
county  of  Somerset,  and  being  lord  of  the 
said  manors  as  aforesaid,  the  said  W.  Jones 
Burdett,  heretofore  and  before  the  com- 
mission of  the  said  supposed  grievance,  to 
wit,  on  the  24th  of  November  1830,  ac> 
cording  to  the  form  of  the  statute  in  that 
case  made  and  provided,  by  writing,  under 
his  hand  and  seal,  did  nominate,  authoricei 
and  appoint  one  W.  Crossman,  therein  de- 
scribed aa  servant  of  the  defendant,  to  be 
gamekeeper  of,  in,  and  to  hia,  the  said  W. 
Jones  Burdett's,  said  manors,  and  eaeh  of 
them,  with  full  power,  licence,  and  au- 
thority, in  and  upon  the  said  manors  or 
either  of  them,  to  kill  any  hare,  pheasant, 
partridge,  or  other  game,  for  the  use  and 
benefit  of  him,  the  defendant,  and  also  to 
take  and  seise  all  such  guns,  bows,  grey- 
hounds, setting  dogs,  lurchers,  or  other 
dogs,  for  killing  hares  or  conies,  phea- 
sants, &c.,  as  within  the  precincts  of  his 
said  manors  or  either  of  them,  should 
be  used  by  any  person  or  persons,  who 
by  law  should  be  prohibited  to  keep  or  use 
the  same;  and  which  sud  authority,  de- 
putation, and  appointment,  at  the  time  of 
the  said  supposed  grievance,  was  and  still' 
is  in  full  force  and  effect,  and  the  same 


was  sfterwards  and  before  the  eommitting 
of  the  said  supposed  grievance,  to  wit,  oe 
the  9th  of  December  1830,  duly  entered 
and  registered  with  snd  by  the  clerk  of 
the  peace  for  the  said  county  of  Somerset, 
according  to  the  form  of  the  statute  in  ihtt 
case  made  and  provided;  and  the  defen- 
dant further  saith,  that  at  the  time  of  the 
wxftig  of  the  ssid  gun,  in  the  ssid  declara- 
tion mentioned,  by  one  O.  Keel,  as  here- 
after in  this  plea  mentioned,  and  also  at 
the  time  of  the  seizing,  taking,  and  carrying 
away  the  same,  as  is  hereaOer  also  men- 
tioned,  the  said  G.  Keel  had  not  any  game 
certificate  authorising  him  to  kilt  game, 
and  was  by  law  prohibited  from  killing 
game  for  want  of  such  certificate;  and  the 
said  defendant  further  aaith,  that  the  said 
W.  Grossman  so  being  authorized  and  de- 
puted as  aforesaid,  and  the  .said  G.  Keel 
being  io  unauthorised  and  prohibited  as 
aforesaid,  becatue.the  said  J.  Keel,  be4bre 
and  at  the  said  time  when,  fte.,  in  the 
Bud  deelaration  mentioned,  within  the  pre- 
cincts and  limits  of  the  said  manor  of 
Stowey,  did  use  the  said  gun,  in  the  said 
declaration  mentioned,  for  the  killhig  of 
game  within  the  precincts  and  limits  of  the 
said  manor,  he,  the  said  W.  Grossman,  being 
gamekeeper,  and  deputed  and  authorised 
as  aforesud,  at  the  same  time  when,  &c.| 
did,  by  virtue  thereof,  within  the  precincts 
and  limits  of  the  said  manor  of  Stowey, 
Uke  and  seise  from  the  said  O.  Keel,  the 
said  gna  so  used  by  the  said  O.  Keel,  ftnr 
the  purpose  of  killing  gatne  within  ibe 
precincts  and  Units  of  that  manor  as  afore- 
said, and  did  then  carry  and  deliver  the 
same  to  the  defendant,  to  be  by  him  held 
and  kept  for  t^e  use  and  benefit  of  ^ 
,a&id  W.  J.  Burdett,  so  being  such  lord  of 
the  manor  as  aforesaid,  as  it  was  lafffnl 
for  him  to  do  for  the  cause  aforessid,  snd 
the  defendant  hath  thence  hitherto,  as  the 
servant  and  by  the  command  of  the  said 
W.  J.  Burdett,  in  that  behalf,  kept  and 
detained  the  said  gun  for  the  use  of  the 
said  W.  J.  Burdett,  as  it  was  lawfol  foe 
him  to  do  for  the  cause  aforesaid,  and 
which  are  the  said  supposed  grievances  ind 
conversion  in  the  snid  declaration  men- 
tioned ;  and  this  dw  defendant  is  ready,  &o. 

Issue  joined  on  the  first  two  pleas.  RepU- 
cation  to  the  third,  protssting  that  die  said 
antbnily,  depatadon,  and  spprnMsent, 
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die  time  ef  the  cn—iittiiigofthe  «ud  grier- 
anee  wu  not  nor  is  in  foree  and  effect  in 
manner  ud  form,  &c.,  as  in  the  lait  plea 
•U^cd— die  iiymid  ah$pK  ntubio  omttce. 
bane  thereupon. 

The  iactc,  as  they  appeared  at  the  trial 
of  the  cause,  at  the  last  Spring  Assizes  for 
Somersetshire (1),  were  as  follows: — The 
deputation,  referred  to  in  the  declaration, 
was  given  by  Mr.  Bardett  for  his  alleged 
manors  of  High  Littleton  and  Stowey,  and 
signed  on  the  24tb  of  November  I8S0. 
and  was  then  regularly  enrolled  with  the 
derk  of  the  peace  for  the  county.  Cross* 
■Mn  acted  under  the  deputation,  and  took 
out  bis  certificate  for  the  year  1832.  On 
the  Srd  of  November  IBSi,  tbe  gun  was 
taken  from  Keel  in  a  wood,  the  property 
of  Mr.  Burdett,  within  the  parish  and  al< 
J^d  manox  of  Stowey.  Upon  the  trial  it 
was  contended,  for  the  plaintiff,  that  there 
was  no  evidence  to  shew  that  Stowey  was 
a  manor,  consequently  there  could  be  do 
deputation  ;  and  even  if  it  were,  that 
the  depniation  granted  to  Grossman,  oD 
the  24th  of  November  1830,  was  granted 
nnder  an  act  of  parliament  which  was  re- 
peded  by  1  &  3  Will.  4.  o.  Si,  which  came 
mto  c^eration  on  the  1st  of  November 
ISSl,  and  coold  not  aathorise  Grossman  to 
act  under  that  deputation  on  the  Srd  of 
November  1882,  the  statute  by  which  it 
mm  granted  having  been  repealed  previous 
to  that  day.  Before  Grossman  could  exe- 
CNte  any  of  the  powers  of  his  office  as 
gamekeeper,  he  should,  it  waa  said,  have 
obtained  a  new  deputation,  under  the  18th 
&  14th  sectioos  of  1  &  2  Will.  4 ;  and  have 
had  it  enrolled  pursuant  to  the  16th  section 
of  that  act.  A  verdict  having  been  fuimd 
for  tbe  plaintiff, — 

Erie  obtained  a  rule  for  setting  it  aside, 
and  entering  a  nonsuit,  on  the  groiud  that 
tbe  depatstitm  given  to  the  defendant  was 
eoadnaed  by  the  1  &  2  Will.  4.  c.  SS^and 
d»t  the  ease  was  within  the  exception  in 
ihMt  statute  (2);  and  tlie  defendant  was, 

(I)  Tbe  action  wis  commenced  on  the  <nd  of 
November  1633,  but  h  waaoot  continued,  in  con- 
sa^^aeace  of  tbe  ibMDM  of  tbe  pUmtiff  in  the  Weet 

(jty  Whtcb,  afwf  enacting  tb»t  preceding  acts 
apOD  nibjaet  •boaltt  be  repemled  after  tb*  Stit 
Of  October,  nabea.  anongft  otbera.  tbis  eiception : 
**  Except  aa  to  aay  taattars  done  by  any  paisons 
aadcr  tb*-  aaibori^.ef  asy  of  .tba  tud  acta,  bdbia 


by  the  47th  section,  entitled  to  a  notice  of 
action  ;  and  imder  the  plea  of  tbe  general 
issue,  to  give  the  act  and  the  apedal  matter 
in  evidence. 

BompoM,  Serj.  and  Butt  shewed  cause. 
—Neither  the  act  of  the  defendant,  for 
which  the  action  was  brought,  nor  the  giv> 
ing  of  a  deputation  by  Burdett,  was,  within 
the  exception  of  1  &  2  Will.  4.  c.  82.  s.  I, 
**  a  matter  done  under  the  authority  of 
any  of  the  said  acts."  A  deputation  given 
under  a  repealed  statute,  cannot  be  said  to 
be  continoed  by  the  repealing  statute ;  for 
the  rule  is,  that  when  an  act  of  parliammt 
is  repealed,  it  must  be  considered,  exwpt 
as  to  truisactions  past  and  closed,  as  if  it 
had  never  existed ;  per  Lord  Tcnterden  in 
SuTteet  V.  ElU»on{SX  and  The  King  v. 
M*Kenxie  (4).  Besides,  the  jury  have 
found  that  there  was  no  manor,  and  the  at- 
tempt to  prove  a  manor  by  repute,  waa 
confined  to  evidence  of  acts  of  ordinary 
ownership  by  Mr.  Burdett,  such  as  enclos- 
ing slips  of  his  own  freehold,  receiving 
qait-renta  on  leases  of  his  own  demising, 
and  the  repairing  of  a  pound.  No  right 
to  give  a  deputation  waa  therefore  esta- 
Uished,  ft»  that  privilege  can  be  exercised 
only  by  the  lord  of  a  manor,  or  reputed 
woior,  and  not  by  tbe  lord  of  a  hundred  or 
wapentake— £ora  Aiteaburyy.  PaUeaoniJi). 
If  Uie  deputation  were  good,  it  might  be  said, 
Umt  the  defiendant,  bemg  within  sect.  47, 
and  the  principle  of  the  cases  of  Price  v. 
Me»tenger{%),  Waterhomey.  Keai{7),  Irv- 
iag  V.  tVilsm  (8),  and  Oreettway  v.  Hurd 
(9),  was  entitled  to  notice  of  action;  but  a» 
it  is  bad,  the  section  and  the  principle  are 
inapplicable:  and  Hopkins  v.  Crtme (10) 
is  an  authority  to  shew  that  the  Gourt  will 
not  imnecessarily  extend  the  right  of  the 
defendant  to  receive  notice  of  action. 

Erie,  in  ai^mort  of  the  rule. — The  de- 
fendant here  thought  that  be  was  acting 

or  upon  the  aaid  Slat  day  of  October,  wiib  reipect 
to  whom  ererr  privilego  and  protection  given  by  any 
of  tbe  laid  acts  aball  continue  ia  force,  as  if  tbla  act 
had  not  been  made." 

3)  9B.&C.7M>;a.c.7LawJ.R«i.K.B.335. 

4)  Run.  Ac  Hy.  Cr.  Cai.  4X9. 

5)  1  Dongl.tB. 
{€}  t  B.  &  P.  1.58. 

(7)  4  B.  &  C.  too. 

(8)  4  Term  Rep.  485. 

(9)  Ibid.  553. 

( 10)  4  Ad.  ft  EU  774:  t-cd  Law  J.  Rep.  (H.s.) 
K.B.  147. 
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tn  conformity  with  the  stat.  1  &  2  Will.  4 ; 
and  in  such  case,  Beecky  v.  Sidet(\\)  and 
Cook  V.  Letmard  (12),  go  far  to  shew,  that 
he  is  entitled  to  notice  of  action.  The 
main  question,  however,  is,  whether  the 
deputation  is  good,  notwithstanding  the 
repeal  of  the  old  statutes,  which  took  place 
upon  the  SIst  of  October  1831.  There  is 
no  doubt  that  the  party  had  authority  under 
the  S2  &  H'i  Car.  2.  now  repealed ;  and 
unless  that  authority  was  continued  by  the 
saving  clause  of  section  1  ofl  &  3  Will.  4. 
c.  32,  it  will  follow  that  all  such  deputa- 
tions must  be  renewed  under  that  statute, 
a  step  which  it  has  not  been  hitherto  con- 
sidered necessary  to  take  by  any  persons 
engaged  in  the  preservation  of  manorial 
rights.  Such  a  construction  would  be 
narrow,  and  highly  inconvenient,  and  would 
impose  an  additional  tax  u|H>n  the  public ; 
and  dterefore,  the  more  liberal  interpreta- 
tion, that  the  authority  is  continuing,  will 
be  adopted.  As  to  the  failure  of  proof 
that  the  lands,  in  respect  of  which  the  de- 
putation was  given,  were  a  manor,  Soane 
V.  Ireland  ( 1 S)  shews  that  an  allegation  in 
a  declaration,  that  one  was  seised  of  a 
manor  of  F,  and  that  he  and  all  those  whose 
estate  he  has  in  said  manor,  have  imme- 
morialty  appointed  a  sexton  of  the  parish 
of  F,  is  sustained  by  proof  of  his  seisin  of 
a  quondam  manor,  which  had  ceased  to  be 
a  legal  manor,  for  defect  of  freehold  tenants, 
and  existed  now  only  by  reputation. 

TiMDAL,  C.J.— As  it  appears  to  me,  the 
rule  obtained  by  the  defendant,  calling  on 
the  plaintiff  to  shew  cause  why  a  nonsuit 
should  not  be  entered,  should  be  discharged. 
The  subject  of  discussion  has  arisen  upon 
the  defendant's  assumed  right  of  seizing 
a  gun ;  and  the  objection  to  the  verdict  is 
the  want  of  notice  of  action,  which,  as  it 
is  alleged,  should  have  been  given  to  the 
defendant  under  the  late  statute  of  I  &  2 
Will.  4.  c.  S2.  8.  47  ;  and  the  question  is, 
if  the  party  has  brought  himself  within 
that  statute,  by  which  the  protection  con- 
tended for,  and  certain  other  privilMea, 
are  given.  In  his  special  plea,  the  defen- 
dant has  pleaded  that  W.  Jones  Burdett 
was  lord  of  the  manor  of  High  Littleton, 

(II)  9  B.  &  C.  806 ;  K.r.  8  Law  J.  Rep.  K.B.  71. 
( t .! )  6  B . &  C.  :i5 1  i  a.  c 6 Uw  J . R«t>. M.C.99. 
(IS)  lO&at,  t^9. 


and  also  lord  of  the  manor  of  Stowey ;  and 
that  he,  under  the  statute  in  that  case 
made  and  provided,  appointed  one  W. 
Crossman,  described  as  servant  to  the  de- 
fendant, to  be  his  gamekeeper,  of  and  for 
his  manors,  &c.  Now,  it  must  be  admitted, 
that  in  this  special  plea,  the  want  of  notice 
is  neither  introduced  nor  insisted  upon ; 
and  it  must  be  also  admitted,  that  as  far  as 
relates  to  this  special  plea,  the  defendant 
is  altogether  out  of  court;  therefore,  he 
must  rely  on  his  plea  of  the  general  issue, 
and  his  right  under  such  issue  to  give  the 
statute  and  special  matter  in  evidence,  and 
upon  the  want  of  notice  to  which  he  alleges 
he  was  entitled.  The  right  to  plead  the 
general  issue,  and,  under  such  issue,  to  give 
the  statute  and  special  matter  in  evidence ; 
and  his  right  to  receive  notice  of  action, 
to  which,  as  he  alleges,  he  is  entitled,  and 
of  the  want  of  which  he  complains,  are  in 
this  case  identical  propositions :  if  he  have 
not  a  right  to  the  one,  he  has  not  a  right 
to  the  other.  Now,  the  statute  21  &  22 
Car.  2.  c.  25,  by  which,  gamekeepers 
were  appointed,  and  under  which,  the  de- 
fendant alleges  his  act  was  justified,  gives 
no  authority  to  the  party  to  plead  the  ge- 
neral issue,  nor  does  it  require  notice  of 
action  to  bie  given  to  him.  The  queation 
therefore  is,  wbeAer  the  defendant  has, 
for  the  purpose  of  obtainii^  the  nonsuit 
for  which  be  apfJies,  brought  bimsdf 
within  the  statute  of  1  &  2  Will.  4.  c  3S, 
the  47th  section  of  which  requires  a  notice 
in  writing  of  such  action,  and  the  cause 
thereof,  within  one  calendar  month  at  leaat 
before  the  commencement  of  the  action, 
and  allows  the  defendant  in  any  such  action 
to  plead  the  general  issue,  and  give  thia 
act  and  the  special  matter  in  evidence  at 
any  trial  to  be  had  thereon.  Now,  upon 
this  subject,  the  words  of  the  16tb  section 
of  the  statute  are  very  strong;  they  are 
as  follows: — "  Provideid  always,  and  be  it 
enacted,  that  no  af^intment  or  deputation 
of  any  person  aa  a  gamekeeper,  by  virtue 
of  this  act,  shall  be  valid,  unless  and  until 
it  shall  be  registered  with  the  clerk  of  the 
peace,  for  the  county,  riding,  divisicm* 
liberty,  franchise,  city,  or  town,  wherein 
the  manor,  lordship,  or  royalty,  or  reputed 
manor,  &c.  shall  be  situate,  for  or  in  re- 
spect of  which  such  person  shall  have 
been  appointed  gamekeeper,"  &c.  Now, 
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flte  evidence  finds,  not  alone  that  the  depu- 
tation or  appointment  was  not  thus  regis- 
tered with  the  clerk  of  the  peace ;  but  that 
it  waa  given  under  the  old  act.  and  that  it 
was  registered  in  November  1830.  The 
new  statute  of  I  &  2  >Vill.  4,  it  should  be 
recoUected,  came  into  operation  on  tbe 
31stof  October  1831;  and  it  is  contended, 
d)ak  though  the  words  of  the  16th  section, 
belbre  dted,  do  luA  comprehend  or  extend 
to  this  deputation,  yet,  mat  it  is  protected 
by,  and  is  within  the  saving  clause  to  be 
found  in  the  1st  section ;  and  it  should  be 
ctMisidered  as  the  continuance  of  the  power 
and  authority  given  by  the  22  &  28  Car.  2. 
But  the  counsel  who  argues  thus  for  the 
defendant  is  bound  to  go  farther ;  he  is 
bound  to  prove,  that  if  the  deputation  be 
given  by  a  continuance  of  the  power  in 
22  &  £5  Car.  S,  such  deputation  is  valid 
under  the  act  of  1  &  2  Will.  4,  and  is 
within  the  exceptions  there  enumerated*! 
Now,  be  has  addressed  no  part  of  bia  argu- 
ment to  the  support  of  this  second  propo- 
sition ;  and  it  remains  for  us  to  consider, 
wbeUier  die  wwds  are  sufficient  to  support 
that  which  is  contended  for,  namely,  a 
eontinnaice  of  the  powers  under  the  22  &  23 
Car.  2,  which,  with  others,  is  repealed 
from  the  Slst  of  October  1831,  except  as 
to  those  three  enumerated  cases,  "  except 
so  fiar  as  any  of  the  said  acts  may  repeal  the 
whole  or  any  part  of  any  other  acts,  and 
except  as  to  any  offences  which  may  have 
been  committed  against  any  of  the  said 
acts,  before  or  upon  the  said  Slst  day,  and 
as  to  any  penalties  which  may  have  been 
incurred  thereunder  before  or  upon  the 
said  Slst  day,  which  offences  shall  be 
desit  with  and  punished,  and  the  penalties 
recDvered,  as  if  this  act  had  not  been  made ; 
and  except  as  to  any  matter  done  by  any 
persons  under  the  authority  of  any  of  the 
aaid  acts  before  or  upon  tbe  said  Slst  day, 
with  respect  to  whom,  every  privilege  and 
protection  given  by  any  of  the  said  acts 
shall  continue  in  force,  as  if  this  act  had 
not  been  made."    It  should  be  shewn, 
that  by  the  meaning  and  import  of  those 
words,  that  which  has  been  done  under 
the  circumstances  of  this  case,  is  within 
die  privilege  and  protection  given  by  those 
ejLceptions.    The   defendant   must  go 
&rther,  and  must  ctmtend  that  the  giving 
of  the  deputation  by  the  lord  of  the  manor, 
Kew  Sesies,  VII.— CP. 


is  within  the  words  in  the  third  excep- 
^on — *'  any  matters  done  by  any  persons 
under  the  authority  of  any  of  the  said  acts." 
But  such  meaning  cannot  be  given  to  the 
words  of  the  exception.  The  legislature 
did  not  give  new  privileges  or  protection 
to  lords  of  manors.  The  object  of  the 
statute  was  to  protect  gamekeepers  and 
those  who  acted  under  deputations  in  the 
performance  of  certain  acts:  it  was  to 
this  class  the  protection  was  limited.  No 
privilege  or  protection  was  extended  to 
lords  of  manors,  who,  in  truth,  had  none 
to  ask  for.  The  case  is  not,  I  think,  within 
the  act;  the  defendant  has  not  brought 
himself  within  the  statute,  by  which  the 
other  statutes  have  been  repealed.  He 
eannot  rely  upon  this  ffronnd  of  defence; 
consequently,  the  verdict  was  right,  and 
the  rule  for  a  nonsuit  should  be  discharged. 

Vauohan,  J. — I  had  not  the  advantage 
of  hearing  the  rule  moved  for,  nor  the 
reasons  on  which  the  application  was 
founded.  This  is  an  action  of  trover  for 
a  gun.  Hiere  is  jnivUt  fade  a  case  in 
favour  of  the  plaintiff.  Hie  gun  is  in  pos- 
session of  the  defendant.  He  was  request- 
ed to  deliver  it ;  with  this  request  he  re- 
fused to  comply ;  and  he  excuses  himself 
by  saying  in  his  special  plea,  that  he  is 
protected  b^  an  act  of  parliament.  As  to 
the  manor,  it  is  admitted  there  was  none. 
This  was  found  against  him  by  the  jury, 
and  thus  there  is  an  end  of  the  special 
plea.  Then,  the  question  is,  if  the  power 
were  not  continued  by  the  act,  as  if  a  new 
deputation  had  been  granted.  In  the  ar* 
gument,  allusion  has  been  made  to  the  in- 
convenience of  holding  the  reverse ;  and 
the  consequence  is  said  to  be  an  additional 
burden  imposed  upon  the  public.  With 
this,  however,  we  have  nothing  to  do.  It 
is  then  said,  that  the  transaction  is  within 
the  exception  in  the  first  section,  "except 
as  to  any  matters  done  by  any  persons 
under  the  authority  of  any  of  the  said  acts." 
I  confess,  when  I  consider  the  circum- 
stances of  the  case,  1  cannot  bring  myself 
to  think,  that  the  party  is  within  the  new 
act,  the  16th  section  of  which  requires  in 
express  terms,  that  the  deputation  should 
be  registered  with  the  clerk  of  the  peace. 
In  every  view  of  the  case,  the  defendant 
has,  I  think,  failed.  In  coming  to  this 
conclusion,  I  can  never  lose  sij^t  of  '  he 
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f^ct,  that  there  was  no  manor,  ia  conse- 
quence of  which)  the  defendant  was  put  but 
of  court  as  to  his  special  plea.  The  rule 
should  be  discharged. 

BosANQUET,  J. — The  old  statute  expired 
on  the  31st  of  October.  To  enable  the, 
defendant  to  succeed)  the  deputation  must 
be  valid  under  some  statute  prior  to  that 
of  Wilt.  4.  It  is  admitted,  that  authority  ' 
was  given  by  the  old  statute  of  Car.  2.  to 
the  lord  of  a  manor  to  give  a  deputation, 
and  the  party  here  pleaded  a  deputation 
by  such  lord  ;  but  the  jury  have  found 
that  there  was  no  manor.  The  casCi  therer 
fore,  is  against  the  defendant,  upon  the 
plea  specially  pleaded,  and  upoQ  which 
issue  was  joined.  It  is  said,  that  t^ere 
might  have  been  a  manor,  but,  for  want 
of  freeholders^  that  it  had  ceased ;  conse- 
quently, the  finding  of  the  jury  was  not  cor- 
rect, as  to  the  non-existenpe  of  a  manor, 
which  might  have  ceased  in  consequence 
of  the  loss  of  manorial  rights,  There 
is,  however,  no  pretence  for  such  conclu- 
sion ;  no  complaint  has  been  made  of  the 
summing  up.  of  the  Judge ;  it  ha^  not  been 
said  that  he  put  the  case  improperly  to  the 
jury.  If  this  be  50,  the  question  falls  to  the 
ground.  If  there  was  no  valid  deputation 
before  the  31st  of  October,  the^-e  was  none 
to  be  contiiuted  by  the  new  statute,  and 
it  is  unnecessa^  to  go  farther  into  thift 
part  of  the  case.  The  next  question  is,* 
whether,  if  the  deputation  was  vplid,!^  was 
continued  by  the  stat.  of  Will,  4,  and,  in  my, 
opinion,  it  was  not  continued  for  the  rea- 
sons given  by  my  Lord.  The  statute,  as  he. 
observed,  provides  for  maters  dpne  by 
any  persons  under  the  authority  of  the  said, 
acts,  before  or  upon  the  said  9 1st  day,  with; 
respect  to  whom  every  privilege  and  pro- 
tection given  by  any  of  the  said  acts  shall 
continue  in  force,  aa  if  this  act  had  not 
been  made.  This,  I  think,  must  apply  to 
some  act  done,  for  which  penalties  may  be 
sought,  and  which  may  be  justified  under 
a  prior  statute ;  but  the  deputation  graated 
here,  before  the  passing  of  the  law,  cannot. 
,  be  considered  as  an  act  of  aqch  a  nature,  or. 
description.  It  is  then  said,  that  if  the. 
deputation  be  continued  und^r  the  stat*  of 
Wul.  4,  the  party  complained  of  is  entitled, 
to  the  protection  which  he  seejcs.  But  how. 
can  this  be  said  of  that  which  was  done, 
prior  to  the  stat.  of  Will.  4.  coming  into., 


operation,  by  virtue  of  a  statute  &.  25- 
Car.  which  neither  allom  the  defendant 
to  plead  the  general  issue  and  give  the 
special  matter  in  evidence,  nor  requirea 
notice  of  action  to  be  given  him  ? 

CoLTHAN,  J. — The  special  plea  is  put 
out  of  the  question,  by  the  Bnding  of  the 
jury,  who  have  decided,  that  there  was  no, 
manor.    The  subject  of  discussion  is  a 
manorial  right;  it  has  arisen  on  the  claim, 
of  a  lord  ofa  mafwri  and  considered  in  thia' 
light,  the  verdict  should  OiOt  be  set  a«ide. 
as  the  merits  haye  been  fouf)d  against  thet 
defendant.    With  r«)gax4  to  the  plea,  that 
the  gun  was  not  the  prciperty  of  the  plain- 
tiff, to  support  this*  It  must  be  mad{9  out 
that  the  lands  were  a  maiyir*,  The  de-> 
fendant  cannot  succeed  if  he  do  not  |Nrov0 
the  existence,  of  a  manor;  and*  indepen- 
dently of  this,  the  question  cannot  be 
disposed  of  upon  the  plea  of  ;  not  guilty. 
^8  to  the  want  of  notice,  that  question 
will  depend  upon  the  efiect  of  the  exeep-: 
tions  in  the  statute.    The  general  rule. 
that  if  one  act  repeals.  oUierf,  the  latter, 
are  expunged  from  the  statute  bpok,  and 
become  as  if  they  never  were.    The  old 
statute  here  is  dis^n^ctly  repealed^  and-WA 
are  to  (insider  whether  the  exceplioQ,  ia 
the  new  statute  keeps  it  (dive,  or  to.  what 
extent.  For  the  purpose  of  ascertaining  thia, 
it  is  material  to  de.tcrmfne  for  what  obje^ 
the  exceptions  are  introduced,  iiuo  1^9  1  & 
2  Will.  4.   Doubts  seetu  to  have  «usted 
inthemindaof  those  who  framed  the  statute^ 
that  but  for  the  protection  of  formei  sta- 
tutes, persons  would  be  liable  to  actions  or. 
prosecutions ;  and  to  save  themfrprn  conse- 
quences of  this  nature,  the  exceptions  were 
introduced.  The  exceptions  were  deemed, 
necessary  for  tbe  protection  of  parties, 
placed  in  a  certain  position,  in  consequence, 
of  acts  done  by  them  under  the  old  sta- 
tutes, and  from  which  benefit  had  be^ 
derived.    Tbe  nature  and  object  of  the 
exceptions  are,  I  think,  such,  and  they 
should  not  be  carried  farther,  than  ibr  tbe. 
protection  of  tJume  who  acted  upoQ  tbe. 
faith  of  old  stattttea,  and  wboae  acts  were, 
complete  at,  the  time.  Tbe  general  rule  ia^ 
as  I  said  before,  that  the  former  acts  were 
repetded  with  certain  exceptions,  and  we 
should  not  extend  the  exception*  to  the. 
general  rule.   The  case  here  is  not,  I 
think,  withip  the  late  act;  the  party  is  not 
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vntitle^  to  the  protection  which  it  gives. 
Tfie  verdict  should  stand,  and  the  rule  for 
eotering  a  nonsuit  should  he  discharged. 

Rute  discharged. 


V.  CIOKK. 


1M7.  7 
Not.  9.  $  ~~ 

Distringas — Sereke  oj  the  Writ  oj  Swh' 


The  party  employed  to  serve  the  de- 
fmdant  utith  a  wrtt  of  trnmons^  made  fow 
apjmntments,  and  saw  the  itife  upon  each, 
who  asserted  that  her  husband  was  from 
hornet  ^d,  upon  the  fourth  appointment,  he 
stated  the  nature  and  object  of  his  eall^  and, 
after  explaining  its  meaning,  left  the  eoptf 
of  the  writ,  which  the  wife  desired  him  to 
take  envoy,  as  it  would  be  useless  to  leave  it ; 
this  he  declined,  and  left  the  house :  he  was, 
honever,  followed  hy  the  daughter  of  the  de-. 
feiidant,  who  once  more  desired  him  to  take 
the  copy,  the  leaving  of  which  would  be  use- 
lets,  as  he  had  not  seen  the  defendant.  This 
was  again  refused,  and  during  the  discussion 
the  copy  of  the  writ  fell  into  the  street, 
where  it  was  twffbred  to  remam.  The  Court 
held  the  service  to  be  good,  and  ordered  the 
wrU  of  diatrii^s  to  issue* 

Adeluon  moved  for  a  writ  of  distringas 
on  an  attempt  to  serve  the  writ  of  sum- 
nsons,  at  above  stated. 

The  Court  were  of  Opinion,  that  under 
the  circumstances  the  service  was  good, 
M  directed  the  wrH  Of  tUstringas  to  go. 


ORAMVnLB  8  MIL. 


1857.  \ 
Not.  «4.  $ 

Bml — JustifictUton, 

By  tkerule  of Michaelmasierm,  1 826,  C pe- 
enBar  to  this  court,)  the  names  and  discrip- 
tion*  of  the  bent  pttt  in,  and  intended  to  jus- 
tly, fihiit  be  inserted  in  the  notice  of  jmtt- 
fication  ;  and  where  the  description  of  such 
bdii  has  not  been  thus  inserted,  th^ustifka- 
turn  leiU  not  be  att&wei  (1). 

(1  >  Hw  rd«  is,  "  Wk^ivM  great  incotireiiietio* 
luth  ariMii  lad  danger  to  puties  plainliffa  max 
■rise  by  tba  non-inaertioQ  is  the  notice  orjustifyinf 
ihe  HUM  bait  as  were  put  in,  or  of  bail  intended  to 


In  this  case.  Knowles  proceeded  to  jus- 
tify bnil  by  affidavit. 

Dowting  objected,  on  the  ground  that 
the  rule  ofMichaelmas  term,  1 826  (2),  which 
he  admitted  to  be  peculiar  to  this  court, 
had  not  been  complied  with,  as  the  de- 
scription of  the  bail  already  put  in  was 
not,  as  it  should  Iwi  repeated  in  the  notice 
of  justification. 

Knowles,  contrd,  urged  the  unreason- 
ableness of  rejecting  the  bail  in  conse- 
quence of  an  omission,  which  could  neither 
prejudice  nor  injure  the  plaintiff.  The  bail, 
whom  it  was  sought  to  justify,  were  they 
who  were  already  put  in ;  their  descriptions 
were  already  given  and  known  to  the  party 
interested,  and  why  should  these  be  re- 
peated ?  There  might  be  some  wpight  in 
theobjection,  if  there  had  been  a  change  of 
bail,  or  if  one  were  to  be  added;  but  there 
was  nothing  of  the  kind  here,  and  the  objec- 
tion should  be  disregarded. 

CoiTUAN,  J.,  however,  after  consulting 
irith  the  officers,  was  of  opinion  that  the 
rule  was  imperative;  and,  as  it  was  not 
complied  with,  the  justification  should  not 
be  allowed. 


1837. 
Nov.  25. 


'  HAROARBT  StODDART  DOUGLAS, 
WIFE  OF  JAHES  STODDART 
DOUGLAS,  BY  HER  NEXT 
FKIEHD,  V,  COMQRBVB  AND 
OTHERS. 


Devise^Estate  Tial. 

The  testator  devised  as  fallows  :  "  t  give 
and  bequeath  unto  M.  S.,  wife  of  J,  S„ 
50,0001.  Si.  per  cent.  4^c.,  to  be  transfer- 
red loilhin  six  months  after  my  decease 

be  added  1o  tfao  original  liail,  tfae  ntiinei  and  de- 
■cri[Alon«  of  the  bail  intend»l  to  jiialify,  tliia  Court 
dotfa  order,  that  from  aod  after  the  lait  day  of  tbia 
present  Miobaelmas  term,  in  erery  case  wherein 
tbe  BBme  bail  as  liare  been  eiread  j  put  in,  or  wliereiu 
otber  bull  ara  intended  to  be  added  to  the  original 
bail  pot  in,  tbe  namee  and  descriptions,  or  name 
an«l  description,  of  such  aanin  original  bail  intended 
to  jsstify,  or  added  bail  to  be  pwt  in  avtl  justirr; 
aliall  be  inserted  in  every  notice  of  audi  aamu  or 
added  bail  to  be  justified,  or  to  be  put  iu  and  justi- 
fied, puraoant  to  such  notice,  dnd  that  in  derault 
tbareof  in  either  of  tlie  oases  aforesaid,  no  role  fnr 
the  allawanoe  of  such  same  ot  added  bail  shall  bo 
drawn  np." 
(f)  4  Bing.  51 ;  5  Taw  S.  Rep.  CP.  51. 
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to  her,  or  as  site  shall  direct,  for  her  men 
sole  and  separate  use,  independent  of  her 
husband;  and  J  give,  devise,  and  bequeath 
all  my  manors,  messuages,  farms,  lands, 
tithes,  tenements,  and  hereditaments  at  C. 
and  elsewhere  in  tke  county  of  Kent,  mlh 
'very  of  their  rights,  members,  and  appurte- 
nances, together  with  the  use  of  all  my  house- 
hold goods,  plate,  linen,  horses,  and  other 
cattle,  and  ail  iky  farming  and  gardening, 
live  and  dead  stock,  implements  and  utensiU 
used  in  and  about  my  said  estates,  unto  the 
said  M.  S.,  for  and  during  the  term  of  lier 
natural  life,  for  Iier  independent  use  and 
benefit;  and  from  and  after  her  decease,  I 
give,  devise,  and  bequeath  all  and  every  my 
said  manors,  messuages^  farms,  lands,  tithes, 
tenements,  hereditaments,  and  premises,  with 
the  goods  and  chattels  therein  and  thereon 
as  aforesaid,  unto  and  to  the  vse  of  the  said 
J.  S.  for  his  natural  life,  with  remainder 
to  Ike  use  of  tke  heirs  of  the  body  of  the 
said  M.  S,  in  tail,  with  remtunder  to  the 
use,  ^/*; — then  followed  various  simihr 
Umitations  to  relatives  of  the  testator.  He 
then  added  as  follows :  "  and  I  do  hereby  de- 
clare, that  all  the  aforesaid  limitations  of 
my  estate  are  intended  by  me  to  be  in  strict 
settlement,  with  remainder  to  my  own  right 
heirs  for  ever:"— Held,  that  M.  S.,  the  frst 
devisee,  took  an  estate  m  tail  genenu,  in 
the  lands,  tenements,  keredUame^s,  ^c,  in 

The  foUowii^  MM  wu  sent  from  the 
Master  of  the  Rolls,  for  the  opinion  of 
this  Court.  George  Doaglas,  late  of 
Chilston  Parkt  in  the  county  of  Kent,  was 
before  and  at  the  time  of  the  execution 
of  his  last  will  and  testament,  hereinafter 
in  part  set  forth,  and  thenceforward  to  and 
at  the  time  of  his  death,  seised  in  fee 
simple  of  the  manors  of  Chilston,  Bowley, 
and  Lewham,  the  mansion-house  and  park, 
called  Chilston  Park,  and  divers  farms, 
tenements,  tithes,  hereditaments,  &e.,  8i> 
tuated  in  the  several  parishes,  towns,  &e. 
of  Etoughton,  Malsherbe,  Chilston,  and 
other  places,  (naming  them^)  in  the  county 
of  Kent,  and  was  not  seised  of  any  other 
hereditaments  and  premises  in  the  county 
of  Kent;  and  the  said  George  Douglas 
was,  in  his  lifetime  and  at  the  time  of  bis 
decease,  possessed  of  or  well  entitled  to  a 
very  considerable  personal  eatate.  The 


said  G.  Douglas  being  so  seised.  Sec, 
did  duly  make  and  publish  bis  last  will 
and  testament,  in  writing,  bearing  date 
the  12th  of  March  1831,  which  was  pro- 
perly executed  and  attested  to  pass  real 
estates  by  devise,  whereby,  after  directing 
all  his  just  debu  to  be  paid,  &c.,  be  ran- 
tinued  his  will  in  the  words  followingt  that 
is  to  say,  "  I  give  and  bequeath  unto  Mrs. 
Margaret  Stoddart,  wife  of  Jamea  Douglas 
Stoddart,  now  residing  with  me,  50,000/. 
Si,  per  cent,  consolidated  annuities,  to  be 
transferred  within  six  months  after  my 
decease  to  her,  or  as  she  shall  direct,  for 
her  own  sole  and  separate  use,  independent 
of  her  husband;  and  I  give,  devise,  and 
bequeath  all  my  manors,  messuages,  farms, 
lands,  tithes,  tenements,  and  hereditameots 
at  Chilston  and  elsewhere,  in  the  county 
of  Kent,  with  every  of  their  rights,  mem- 
bers, and  appurtenances,  together  with  the 
use  of  all  my  household  goods,  plate,  linen, 
horses,  and  other  cattle,  and  all  my  Arm- 
ing and  gardening,  live  and  dead  stock, 
implements  and  utensils  used  in  and  about 
my  said  estates,  unto  the  said  Margaret 
Stoddart,  for  and  during  the  term  of  her 
natural  lire,  for  her  independent  use  and 
benefit;  and  from  and  after  her  decease, 
I  give,  devise,  and  bequeath  all  and  every 
my  said  manors,  messuages,  farms,  lands, 
tithes,  tenements,  hereditaments,  uid  pre- 
mises, with  the  goods  and  chattela  therein 
and  thereon  as  aforesaid,  unto  and  to  the 
use  of  the  said  James  Douglas  Stoddut,  for 
his  natural  life,  with  remsinder  to  the  use  of 
the  heirs  of  the  body  of  the  said  Margaret 
Stoddart  in  tail,  with  remainder  to  the  ue 
of  my  nephew,  the  Rev.  Alexander  Hons- 
toun,  for  his  natural  life,  with  remainder 
to  the  use  of  the  heirs  of  bis  body  in  tail, 
with  remainder  to  the  use  of  my  niece 
Elizabeth  Houstoun,  for  her  natural  life, 
with  remainder  to  the  use  of  the  heirs  of 
her  body  in  tail,  with  remainder  to  the  use 
of  my  cousin  Aretas  Akers,  son  of  the  late 
Aretaa  Akers,  for  his  natural  life,  with 
remainder  to  the  use  of  the  heirs  of  his 
body  in  tail.    And  X  do  hereby  declare, 
that  all  the  aforesaid  limitationa  of  my 
eatate  are  intended  by  me  to  be  in  atrict 
settlement,  with  remainder  to-^my  own 
right  heirs  for  ever."    And  after  giving  a 
plantation  in  the  ialand  of  Grenada,  with 
the  negroes,  &c.,  and  personal  estate  thero- 
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on,  to  the  said  James  Douglaa  Stoddart 
Douglas,  by  his  theo  name  of  James  Don- 
gtis  Stoddart,  his  heirs,  executors,  admi- 
nistratorR,  and  assigns  for  ever;  and  an- 
other plantation,  with  the  negroes,  &c.,  to 
George  Stoddart,  brother  of  the  said  James, 
his  heirs,  executors,  administrators,  and 
assigns  for  erer ;  and  after  giring  various 
specific  and  pecuniary  legacies,  and  direet- 
iog  that  the  duty  upon  all  the  pecuniary 
legacies  should  be  paid  out  of  his  general 
personal  esute,  the  said  testator  continued 
bis  will  in  the  words  following,  that  is  to 
say,  '*  And  as  to  all  the  rest,  residue,  and 
remainder  of  my  estate  and  effects  whatso- 
ever and  wheresoever,  real  and  personal, 
I  do  hereby  give,  devise,  and  bequeath  the 
ume  unto  William  Congreve,  Ralph  Dunn, 
and  J.  Morrison,  their  heirs,  executors,  and 
adininistrators,  according  to  the  natures 
and  qualitiea  thereof,  upon  trust,  to  con- 
vert the  same  into  government  securities 
in  their  own  names,  and  to  pay  to  the  said 
Margaret  Stoddart,  or  to  empower  her  to 
ceoeive  and  take  the  interest  and  dividends 
diereo^  for  her  natural  life,  for  her  sole, 
separate,  and  independent  use  and  benefit, 
and  from  and  after  her  decease  to  pay, 
assign,  and  transfer  one  moiety  or  equal 
half  part  of  all  such  residue,  unto  the  said 
Rev.  Alexander  Houstoun,  for  his  own 
absolute  use  and  benefit;  and  the  other, 
or  remaining  moiety  or  half  part  thereof, 
onto  my  relation  Aretas  Ak^rs,  son  of  the 
late  Aretas  Akers,  for  his  own  absolute 
ttseaad  benefit." 

The  testator  departed  tlus  life  on  the 
Ifith  of  May  1833,  without  having,  in 
any  manner,  altered  or  revoked  his  said 
will,  and  without  leaving  any  child  or  is- 
sue, or  any  brother  or  sister,  or  issue  of 
any  brother,  him  surviving,  but  leaving 
the  aaid  Alexander  Houstoun,  now  Alex- 
ander Houstoun  Douglas,  the  son  of  his 
mly  sister,  his  nephew  and  heir-at-law, 
him  surviving  ;  and  also  leaving  the  said 
several  other  persons,  in  his  said  will  named, 
him  aurviving'  Al^er  the  said  testator's 
dealb,  the  said  James  Douglas  Stoddart  ob- 
tained hia  Majesty's  licence  to  assume  the 
soroame  of  Douglas,  in  addition  to  his 
other  names,  and  has  assumed  that  name 
acrordingly. 

The  question  for  the  opinion  of  this 
Court  was  —  What  interest  the  plaintiff 


took  noder  the  will  of  tlie  said  George 
Douglas,  in  the  real  estates  of  the  said 
testator  at  Chilston  and  elsewhere,  in  the 
county  of  Kent?  (1) 

Spankie,  Serj.  for  the  plaintiff. — There 
can  be  no  doubt  that  the  plaintiff  took 
an  estate  tail.  The  case  comes  exactly 
within  the  words  of  the  rule  in  SheU 
leif's  case{i),  as  that  rule  is  set  forth  in 
Fearne  on  Contingent  Remainders,  p.  29, 9th 
edit. :  "  Wherever  the  ancestor,  by  any  gift 
or  conveyance,  takes  an  estate  of  freehold, 
and  there  is  afterwards  in  the  same  gift  or 
conveyance  a  limitation  to  his  right  heirs 
or  heirs  in  tail,  after  some  other  estate  for 
life  or  in  tail,  interposed  between  his  free- 
hold and  such  limitation  to  bis  heirs,  this 
remsinder  to  his  heirs  vests  in  the  ances- 
tor as'  a  remainder,  and  shall  not  be  ia 
contingency  or  abeyance."  Here  an  estate 
for  the  life  of  her  husband  is  let  in  at  the 
plaintiff's  death— is  interposed  between 
that  event  and  tlie  gift  to  her  issue,  and 
consequently  the  plaintiff  takes  an  estate 
tail  under  the  rule.  This  also  is  the  im- 
mediate devise  of  a  legal  estate ;  all  is  exe- 
cuted ;  there  was  no  executory  trust ;  and 
where  the  estate  is  of  such  nature,  the  rule 
is  rigid  and  inflexible.  In  the  case  of  an 
executory  trust,  the  rule  is  more  flexible, 
and  courts  of  equity  have  more  power, — 
the  diversity  being,  where  the  will  passes  a 
legal  estate,  and  where  it  is  only  executory, 
and  the  party  must  go  to  the  court  to  have 
the  benefit  of  the  will ;  in  the  latter  case 
the  intention  should  take  place,  and  not 
the  rules  of  law — PamUon  v.  Voice  {S). 
Now,  with  regard  to  uie  words  denotii^ 
the  intention  of  the  testator,  which,  as  it 
is  alleged,  must  be  followed  here — "and  I 
do  hereby  declare,  that  all  the  aforesaid 
limitations  of  my  estate  are  intended  by 
me  to  be  in  strict  settlement,  with  remain- 
der to  my  own  right  heirs  for  ever,"  there 
are  many  cases,  in  which  the  rule  in  Shel- 
ley's  case  has  been  applied,  where  the  indicia 
of  the  testator's  intention  were  much 
stronger  than  they  are  here,  and  where  the 
testator  intended  to  devise  la  perpeiuOt  as 

(1)  The  margin  was  tb»  tntrksd :  "Tbe  plain- 
tiff conteodB,  Ihtt  under  tb«  devise  in  the  will  to 
ber,  Margaret  Stoddart.  stated  in  the  case,  she  ttikee 
•D  estate  tail ;  and  the  defendant*  contend,  that  abe 
takea  an  eatate  for  life," 

(3)  1  Rep.  104. 

(3)  SP.Wais.471;  s.c  Faane,  114,  9tb  edit. 
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far  as  the  law  would  allow  him.  Thus,  in 
Legate  v,  SeweU{^),  on  a  devive  to  W.  L, 
for  and  daring  the  term  of  his  natural  life, 
and  after  his  decease  to  the  heirs  male  of 
the  hody  of  the  said  W.  L,  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  body 
of  every  such  heirs  male,  severally  and 
sttccessively,  as  chey  should  be  in  priority 
of  birth,  and  for  want  of  such  issne  to  the 
brother  of  W.  L.  for  his  h'fe,  and  after  his 
decease  to  the  heirs  male  of  the  hody  of 
such  brother, — it  was  certified,  by  three 
Judges  against  one,  that  W.  L,  the  first 
taker,  took  an  estate  tail  (5),  So  in  G^ood- 
right  V.  Pullyn  (6),  on  a  devise  to  testa- 
tor's wife  for  life,  and  after  her  decease  to 
N.  L.  for  life,  and  after  the  decease  of  the 
said  N.  L.  unto  the  heirs  male  of  the  body 
of  the  said  N.  L,  lawfully  to  be  begotten, 
and  his  heirs  for  ever;  but  if  N.  L.  should 
die  wiihont  such  heir  male,  testator  then 
devised  to  B.  L.  for  life,  and  after  his 
death  to  and  for  the  use  of  the  heirs  male 
of  the  body  of  the  said  E,  L,  and  his  heirs 
for  ever ;  the  question  being,  whether 
N.  L,  the  first  devisee,  took  an  estate  for 
life  or  in  tail,  the  Judges  were  unanimously 
of  opinion  that  it  was  an  estste  tail  in  N.  L, 
though  the  testator  devised  to  him  in  ex- 
press words  for  his  life;  for  if  lands,  &c. 
are  devised  to  A.  for  life,  though  the  words 
^without  impeachment  of  wa'ste"  are  ad- 
ded, or  with  a  power  to  make  a  jointure, 
and  after  bis  decease  to  bis  heirs  male,  A. 
thereby  takes  an  estate  tail :  and  they  also 
held,  Uiat  the  operation  of  plam  and  clear 
words,  and  a  settled  rule  of  law  should  not 
be  defeated  or  broken  into  by  uncertain 
or  doubtful  words,  which  they  took  those 
relied  on  by  the  plaintiflTto  be.  It  should 
be  also  observed,  that  the  words,  "  heirs 
male  of  the  body  of  said  W.  L,"  which 
were  there  held  to  give  an  estate  tail,  were 
not  to  technical  as  the  words,  "heirs  of 

(4)  1  P.  Wau.  87 ;  •.  c.  Feme,  1«0. 

(4)  la  the  report  in  1  P.  Wms.  it  ts  said,  thit 
the  Coorl,  not  appearing  lo  he  satisfied  with  the  eer- 
tificale  of  the  three  Juilgee  of  the  Coort  of  ConuBon 
PloBs,  directed  that  ao  ejectment  should  be  brought 
iu  the  Court  of  Kinr'a  Bench  to  hare  the -matter 
settled  ;  but  it  is  geid  tbe  parties  agreed,  and  lothe 
question  was  not  determmed ;  bat  in  Gartb  v.  thM- 
via,^  Ves.  6S7,  Lord  Hardwicke,  fSys,  that  Lord 
Cowper  thought  himself  bound  to  agree  with  the 
three  Judges ;  and  so  decreed. 

(6)  t  Ld.  Raym.  1437  ;  «  e.  Fearne,  159. 


the  body"  here.  So  in  Coulton  v.  CduUoA 
(7),  the  devisee  was  held  to  take  an  estate 
tail,  though  the  testator  evidently  intended 
that  he  should  take  but  a  life  estate,  by  his 
interposing  trustees  to  support  contingent 
remainders.  So  in  Hayet  A.  Foerdew.P^nk 
(6),  on  a  devise  of  reu  estate  to  the  heirs 
male  of  J.  S.  in  a  will,  and  afterwards  in  a 
schedule  annexed,  found  to  be  a  part  of 
the  wilt,  this  estate  being  recited  to  be 
given  tojj.  S, — held  by  the  Court,  reversing 
the  judgment  of  the  Court  of  King's  Bench 
in  Irelnnd,  that  such  recital  shewed  the 
intent  of  the  testator  to  give  J.  S.  an  estate 
for  life,  which  the  law  will  conjoin  to  the 
estate  given  to  his  heirs  male,  and  construe 
him  to  be  tenant  in  tail.  The  rule  need 
not  be  carried  to  tbe  same  extent  here. 
No  implication  is  required  here,  as  the 
estate  tail  is  given  in  express  words.  To 
diese  eases  may  be  added  that  of  J?i}fifiMoii 
v.  Robinso»(9)f  which  has  always  been 
considered  binding  authority  on  the  sub- 
ject :  there  the  testator,  after  leaving  his 
wife  a  goinea,  and  his  father-in-law  a  groat, 
devised  his  reel  estate,  except,  &c.  to 
L.  H.  for  and  during  tbe  term  of  his  na- 
tural life,  and  no  longer,  "provided  that  h<j 
alters  his  name,  and  takes  that  of  Robinson, 
and  lives  at  my  bnnse,  &c.  and  after  his 
decease  to  mch  sen  as  he  shall  have,  law- 
fully to  be  begotten,  &c.,  and  for  default  of 
such  issue,  then  devise  over,  &e. ;  and  tbc^ 
Court  certified,  that  by  necessary  impliem- 
(ion,  the  first  devisee,  L.  H,  took  an  estate 
in  tail  male,  he  and  the  heirs  tnale  of  bid 
body  taking  the  name  of  Robinson,  not- 
withstanding the  eitpress  estate  devised  to 
the  said  ti,  H.  for  his  life,  and  no  longer. 
A  decree  was  made  in  accordance  with 
Ais  certificate,  and  it  was  con^med  on 
appeal  to  the  House  of  Lords  (10).  The 
doctrine  contended  for,  on  the  part  of  the 
plaintift*,  is  slill  further  confirmed  by' 
iWtf  V.  PooUt{n),  Doe  V.  IfW(IS),- 
Xing  T.  Burchen(\S),  Garth  v.  Bald- 
win (14),  /iusten  v.    Taylor  (16),  BaU 

(7)  i  Str.  11X6;  s«  c.  «  Atk.  «48  ;  FeuBc,  161. 

(8)  %  W.  Bl.  698 ;  s.  c.  Feame,  173. 

9)  1  Burr.  39;  Fearne,  178. 

10)  5  Bro.  Par.  CBa.S78. 
(11)  3  Bos.  b  Pol.  6M. 
(it)  1  B.  &  Ald.MO. 

(13)  Amb.379;  s.c.Fsame,  163. 

( 1 4)  2  Vea.  sen.  646 ;  a.  c.  Fearne,  It5. 
(13)  Aub.376;  a.  c.  Fearne,  133. 


Digitized  by  Google 


MICHAELMAS  TERM,  1837. 


47 


T.  CoUaian{\6%  Wright  v.  P«arMn(  17). 
Jonet  T,  Morgan  ( 1 8),  Measure  v.  G«  (1 9 ), 
ind  Jessott  v.  Wright  (20),  reversing  the 
judgnient  of  the  Court  of  King's  Bench,  in 
S  M.Sf  Sel.95{n).  The  opioion  of  Lord 
Redesdale  there  will  be  decisive  of  the 
preBeat  case.  His  Lordship  expresses 
btmself  thus:  "It  cannot  at  this  day  be 
argued  that,  because  the  testator  ujses  tn 
nae  part  of  his  will  words  having  a  clear 
ineaniog.  in  law,  and,  in  another  part,  other 
words  inconsistent  with  the  former,  that 
the  first  words  are  to  be  caocelled  or  over* 
thrown."  And  again,  "  It  is  dangerous, 
wfaere  words  have  a  Bxed  legal  eflect,  to 
suffer  than  to  be  controuled  without  some 
clear  expression  or  necessary  implication." 
Tlicse  authorities  upon  the  subject,  to 
■which  many  others  might  be  added,  will 
lead  the  Court  to  a  conclusion  in  favour  of 
the  plaintiflT,  and  the  words  said  to  indi- 
cate the  intention  of  the  testator,  will  b« 
r^ected,  in  coafomity,  with  the  maxim 
Mlik  per  inutile  non  viUatur.  By  d«dding 
thus,  the  Court  will  give  additional  cer- 
tainty to  the  doti riae  which  has  been  long 
acted  upon,  and  will,  in  a  greaf  mea^ure^ 
remove  that  doubt  and  unceTtaintyi  whit^ 
have  already  caused  too  many  diaouaiona 
upon  the  subject. 

Toddy,  Serj.  and  Jtcherley,  Serj.  (SS), 
oontri. — -The  Court  will  decide  this  quest 
tico  upon  the  whole  of  the  instrumeot  taken 
together,  and  from  that  roust  necessarily 
come  to  the  conclusion  that  the  intention 
of  the  testator  was,  that  the  first  laker, 
should  have  only  an  estate  for  life,  and 
that  she  should  not  have  the  power  of  de- 
feating, by  any  means  whatever,  tlie  other 
limiutions  in  the  will.  It  appears  clearly 
on  the  face  of  the  will,  that  it  was  the  ob- 
ject of  the  testator  to  give  the  plaintiff 
Margaret  the  use  of  certain  personal  pro- 
perty connected  with  his  land;  and  he 
then  devises  to  her,  as  strongly  as  words 
can  ex|n-es8  the  intention,  an  estate  for 

(16)  1  P.  Wjna.  14«;  b.  c.  F«nn«,  113. 

(17)  Anb.  358}  «.  c.  Eden,  Cbanc.  Cms.  119; 
Pmih*,  2t7. 

(18)  1  Bro.  C.C.  976 ;  a.  o.  Ftanie,  135. 

(19)  5  B.  &  Ald.914. 

(50)  S  Bligh,  9. 

(51)  Of  tb»  cue  it  was  tatil,  bv  Lord  ElJon, 
tkst  none  wu  ever  hotter  si^ed  at  that  bar. 

<tS)  The  lesraad  Ssneants  represented  different 
parties  nadvr  tbe  will,  but,  as  their  objeet  was  tb* 
siaw.  vis.  to  eatabliih  that  ibe  plaintiff  took  but  a 
lib  estate,  their  sr^iaentsinsy  be  blended  together. 


life.  The  words  are,  "I  give,  devise,  and 
bequeath  all  my  manors,  messuages,  farms, 
lands,  tithes,  tenements,  &c.,  with  every 
of  their  rights,  members,  &c.,  together 
with  the  use  of  all  my  household  gooils, 
plate,  linen,  horses,  farming  and  gardenti^ 
stock,  in  and  about  my  said  estates,  unto 
the  said  M.  Stoddart,  for  and  during  the 
term  of  her  natural  life,  &c.,  and  from  and 
tSXer  her  decease,  I  give,  devise,  &  c  all  my 
said  manors,  &c.  aforesaid,  to  the  said 
James  Stoddart,  for  his  natmral  Uie,  widi 
remainder  to  tlie  use  of  the  heirs  of  the 
body  of  the  said  Margaret  Stoddart,  in 
tail,  with  remainder,"  &c.  Now  this  shews 
that  the  descendants  of  the  plaintiff  were 
to  take  as  purchasers,  for  if  the  words  of 
the  will  were  to  be  considered  as  words  of 
limitation  or  descent,  the  expression  "in 
uit'*  would  be  without  any  meaning  or 
reference  whatever.  The  rule  in  Skelle^t 
Cfue  is  admitted,  that  when  the  ancestor^ 
by  any  giil  or  conveyance  takes  an  estate 
of  freehold,  and  in  the  same  gift  or  con^ 
veyimee,  an  estate  is  limited  either  nw« 
diately  or  immediately,  to  hU  heirs  in 
fee,  or  in  tail,  always  in  such  cates  **  the 
heirs"  are  wtvda  of  limitation  of  the  estate^ 
and  not  worcU  of  purchase  ;  but  the  legal 
meaning  of  these  words  diflfers  wid«y, 
according  as  the  estate  is  an  estate  tail  by^ 
expresB  words,  or  ia  to  be  enlarged  to  such 
by  implication  upon  the  death  of  the  an>4 
cestor.  The  rule  in  Shelley's  case  has  been 
confounded  and  perplexed,  by  considering 
it  as  a  rule  of  intention,  in  conformity  to 
which,  the  estate  of  the  first  taker  should 
be  enlarged  into  one  of  inhentance,  iastead 
of  being  cfHuidered  what  it  really  is,  a  nde 
of  feutkl  tenure,  adopted  and  acted  upon 
for  the  purpose  of  preventing  the  lord  from 
being  deprived  of  his  rightii  The  case 
bears  a  stnmg  reaembhmee  to  Arcket't 
owe  (23),  where  the  limitation  was  to  A. 
for  life,  and  afler  to  the  next  male  heir  of 
A,  and  to  the  heirs  male  of  the  body  o£ 
such  next  heir  male,  and  the  devise  to  the 
heir  was  held  to  be  a  remainder  to  him 
by  purchase ;  and  to  that  of  title  v.  Oray 
(24),  where  A,  the  ftither,  covenanted  to 
stand  seised  to  the  use  of  himself  for  life, 
and  after  his  decease,  to  the  use  of  £.  his 
son  for  life,  and  afler  his  decease,  to  the 
use  of  the  first  son  of  the  body  of  E,  and 
(2r>)  1  TUp. 

{t*)  S  Lev.  SitS;  s.  e.  Feamo,  101. 
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the  heirs  male  of  the  body  of  such  first 
SOD ;  and  for  de&ult  of  such  issue,  to  the 
use  of  the  second  son  of  the  body  of  E, 
and  the  heirs  male  of  the  body  of  such 
second  son,  &c.,  and  so  severally  and  re- 
spectively to  every  of  the  heira  male  of 
the  body  of  the  said  E,  and  the  heirs  raale 
of  the  bodies  of  such  heirs  raale,  according 
to  their  ages,  &c.,  and  for  default,  remain- 
der to  W.  £,  the  son,  after  the  death  of 
his  father  A,  suffered  a  common  recovery, 
and  died  without  issue ;  and  upon  an 
ejectment  by  him  in  remainder,  it  was  held 
that  the  heirs  male  of  E.  the  s«n,  took  by 
purchase,  and  judgment  was  given  for  the 
plaintiff  (85).  To  the  same  effect  is  Lme 
V.  i)(imM(26),  where  the  questira  being, 
whether  Benjamin,  the  son  of  the  testator, 
took  an  estate  tail  or  one  for  life,  the 
Court  were  of  opinion,  that  upon  looking 
at  the  entire  will,  and  at  the  manifest  in- 
tention of  the  testator,  he  (Benjamin)  took 
but  an  estate  for  life.  So  in  Goodtitle  v. 
Herrmg{il\  it  was  held,  that  the  first  de- 
visee took  but  a  life  estate,  and  that  the^ 
words,  "heirs  male  of  her  body,"  were 
explained,  by  the  subsequent  words,  to 
mean  first  and  other  sons.  The  principle 
is  still  further  fortified  by  Doe  v.  Laming 

(28)  .  PooU  V.  Poole  and  /e««oii  v.  Wright 
do  not  apply,  as  tltey  were  decided  in  c(m- 
fbrmity  to  the  ruling  intention  of  the  tes- 
tators, which  was  the -very  opposite  of  that 
by  which  the  testator  was  influenced  here. 
But  though  these  cases,  in  their  circum- 
stances, are  not  applicable  to  the  present, 
a  principle  similar  to  that  on  which  they 
were  determined,  viz,  a  regard  to  the  in- 
tention of  the  testator,  will  be  adhered  to 
by  the  Court.  The  Court,  in  this  respect, 
will  act  conformably  to  the  doctrine  laid 
down  by  Buller,  J.,  in  Hodgion  v.  /^mbro^e 

(29)  ,  and  they  will  decide  according  to  the 
intention  of  the  testator,  which  was  mani- 
festly that  the  plaintiff  should  have  a  life 
estate  only ;  which  intention  ia  rendered, 

(95)  AffinDediDtheEiebM)u«rCbua1>er,tboagb. 
by  mistake,  it  ia  nid  Id  Sir  Thomii  Jon«a,  to  b«  ra- 
vened; per  Lord  Muiifield,  in  Doe  v.  Luning,  t 
Burr.  1109.  Tba  error  is  ilso  pointed  out  bjr  Tracy, 
J.,  ia  Legate  v.  Sewell,  1  P.  Wms.  90. 

<t6)  X  Lord  Raym.  1561. 

(S7)  1  £Mt,lf64. 

(!ta)  t  Btirr.  IISO.  Ia  OoedUtle  ».  Harrinr, 
Lord  Kenyoa  reid  •  report  of  thie  cue  by  Mr.  Fit- 
ner,  wLicIi  was,  lie  nid,  lehen  more  lecuntelj than 
that  hy  Sir  J.  Burrow. 

i*9)  1  DoB6»-337. 


if  possible,  more  clear  by  tlie  mode  in  which 
he  has  devised  the  midue,  and  in  which 
he  has  only  left  her  a  life  interest. 

SpankU,  in  reply,  denied  that  there  were 
to  be  found  in  the  devise,  any  words  of 
superadded  limitation,  which  would  have 
the  effect  of  making  those  who  came  after 
the  plaintiff,  take  by  purchase.  The  de- 
vise was,  to  the  use  of  the  heirs  of  the 
body  of  the  said  Mai^aret.  This  was  a 
short,  simple  proposition,  and  did  not  con- 
tain any  of  those  superadditions  which 
might  have  the  effect  of  diminishing  the 
estate,  and  cutting  it  down  from  an  estate 
tail  to  one  for  life.  The  words  are  merely 
words  of  description,  and  their  effect  is  to 
designate  the  natm%  of  the  estate  derised. 
As  to  the  doctrine  of  carrying  the  intention 
of  a  testator  into  complete  efiect,  it  is  im- 
possible to  maintain  it  to  the  extent  con- 
tended for.  How  can  the  Courts  reconcile 
all  the  ideas  which  may  have  been  floating  io 
his  mind  ?  The  cases  referred  to,  in  which 
the  devisee  was  held  to  take  an  estate  for 
life,  bear  no  analogy  to  the  present,  for  in 
them  the  intention  of  the  testators  was  so 
clear  and  indisputable,  as  to  make  the  rule 
of  law  bend  and  give  way ;  whereas,  here 
the  intention  was  the  reverse,  for  it  wn 
here  clearly  the  intention  of  the  testator 
to  give  an  estate  tail,  and  nothing  else. 

attaining  one  conclusion,  the  Court 
mil  act  upon  a  certain  principle  ;  by  at- 
taining the  other,  they  will  act  upon  that 
which  is  vague  and  doubtful,  and  they 
need  scarcely  be  reminded  of  the  dangeroiiT* 
consequences  which  must  follow,  from  at- 
taching a  new  meaning  to  technical  expres- 
sions, and  altering  the  legal  character  of 
an  estate  tail,  in  consequence  of  the  use  of 
uncertain  words. 

The  following  certificate  was  afterwards 
sent  :— 

"  We  have  heard  this  case  argued,  and 
we  are  of  opinion,  that  the  plaintiff  took 
under  the  will  of  George  Dot^aa,  the  tes- 
tator, an  estate  in  tail  general,  in  the  real 
estates  of  the  said  testator,  at  Chilston, 
and  elsewhere  in  the  county  of  Kent. 

"  N.  C.  TlKDAU 

"  J.  A.  Park. 
"J.  Vaoohak, 

"  T.  COITMAM.- 
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DOE  dem. 


V.  ROE. 


17.  \ 
.2.  / 

Ejectment — Declaration —  Title. 


BmU  for  pidgmOU  agaiiut  the  coiwl 
^eeior,  nhtre  tke  declnraium  m  tjectmmt 
mueniitUd  of  TVtm^Cmn,  tbefrst  year  tf 
tke  reign  of  Vidoriat  iaMtead  ^  tJie  uventk 
3VW  ^timragmof  WilL  i,the  notice  at  ike 
faei  bmg  rtf^ilar, 

HendeTMM  KMTttd  for  jodgraent  agaiut 
tlw  casual  ejector.  The  declaration  was 
of  Trinity  term,  in  the  1  Victoria,  whereas 
itshottldhaTebeentbe?  WilL4.  ThentH 
tice  at  the  feot  of  the  dedaration  ins  in 
aS  nspeeu  i^idar. 

The  Cocai  were  of  opinion,  that  the 
enar  was  not  in^ortant,  and  they  panted 
theapplioationO). 


1S37         (  LUMLKT,  KXKOUTBIX  OW  R. 

Nov.s/l6.  > 

BiU  of  Exchange — Interest. 

A  bill  of  exoMamge  m  tie  hands  of  the 
fkmtsfe  Utlmtart  tke  tadlorwe,  imw 
hommtrtd  mhtn  diu,  Afi»  m  ti^eroat  of 
tarns  (MmtAi^  a  raMMwd  liU  mu  gieen  for 
tke  amomnt  o/*  the  aid  one,  nthieh  aimiiye  re- 
mmned  m  the  pouemon  of  the  indorsee,  and 
which  renemred  Ml  ntas  paid  before  Ae  eom^ 
wumoement  cf  the  nut.  In  an  action  bv  the 
flmimliff  to  recooer  interest  vpon  the  old  bill, 
md  a  plea  that  the  defendant  and  indorsee 
had  agreed  that  tke  renewed  bUl  should  he 
gieen  ami  aeenled  in  fM  sa^f action  and 
dieeharge  of  demands  aridng  out  tf  the 
old  hMz—HMt  that  the  direction  to  the 
jwff  to  deterwime  whether  the  agreement  wae 
peoeadt  was  eorreet ;  emd  the  jmy  kaeing 
fmei  SM  the  nmatioe,  the  Comt  r^ued  to 
rfiiftirt  the  verSet, 

^edike'Cemrteamietotkemmecoaebtttem, 
m  an  ae^om  for  the  same  came  agtmst  the 
Snmier,  mko  adopted  a  maular  wu  ^  de- 
/meetoadpUadeiatimUmrj^ea, 

(I)  Sm  MTBral  ouu  in  t  Chit.  Rep.  17S,  mU- 
blisbinf  that,  if  the  notice  to  appetr  !■  correct,  i 
BntBke  in  eotitliDflr  the  decIuuiOQ  of  «  wrong  term 
feiwiiliiial. 

Nev  8BniastVlI.-C.P. 


Aasnmpsit  by  the  plaiotiff,  cxacntrix  «f 
R.  Lnmley,  upon  a  bill  of  cKdiange  far 
508/..  at  four  months,  dated  29th  of  Oc- 
tober 1835,  drawn  by  one  Joseph  Huds<ui 
upon  and  accepted  by  the  defendant. 
Second  count,  in  debt  for  money,  viz.  5001^ 
due  for  interest  upon  the  19th  of  Septeao- 
ber  18^6,  upon  and  for  the  forbearance  of 
divers  large  sums  of  money,  before  then 
lent  by  the  said  R.  Lumley  to  the  defen- 
dant, at  his  request,  end  by  the  said  LuBfr- 
ley  forbocne,  &c.  Third,  on  an  aoeonnt 
stated. 

Pleas — That  after  the  causes  of  action 
in  the  first  cowit  mentimcd  had  aoeraed 
to  the  said  R.  Lundey,  dweaaed,  and  be- 
fiire  the  cmnaiflnoeiDent  i^tbesait,  to  wk, 
on  die  14th  of  June  1886,  tbe  said  R. 
Lumley,  deceased,  made  and  drew,  pro- 
duced and  shewed  to  the  said  defendant,  a 
certain  paper  wridng,  stamped  with  a  bill 
of  exchange  stamp,  of  thevalueof  ISf. 
and  pnrporttag  to  be  a  bill  of  exeh&i^e, 
addressed  to  the  defendant,  whereby  the 
defendant  was  requested  to  pay  to  the 
order  of  such  peraon  as  sbotdd  thereinafter 
sign  and  p1a«  hia  name  thereto  as  th« 
dnwer  thereof,  the  sum  of  508/.,  three 
months  after  date,  for  ralae  received ;  and 
it  was  then  i^read  by  and  betweoi  the 
said  E.  Lumley,  deceased,  and  the  defen- 
dant, that  the  said  defendant  should  write ' 
his  name  on  the  said  paper  writing,  so 
purporting  as  aforesaid  to  be  a  bill  of  ex- 
change, as  the  acceptor  thereof,  and  should 
deliver  the  same,  signed  with  the  defen- 
dant's name  as  aforesaid,  to  the  said  R. 
Lumley,  deceased ;  and  that  the  said  R. 
Lumley,  deceased,  should  forbear  to  sue 
the  said  defendant  in  respect  of  the  said 
cause  of  action  in  the  said  first  coont  of 
the  declaration  mentioned,  until  the  expi- 
ration of  the  time  in  and  by  the  last-men- 
timed  paper  writing,  so  purporting,  as 
aforesaid,  to  be  a  bill  of  exdiange;  and 
the  ensttmi  snd  uaage  of  mardunta  in  that 
b^alf  limited  and  appointed  for  the  pay- 
ment of  the  money  therein  mentioned ; 
and  also,  that  if  at  any  time  at  and  after 
the  expiration  of  the  said  last-mentioned 
period  of  time,  and  before  any  action  com- 
menced for  the  cause  of  action  in  the  said 
count  of  the  deolaratien  mentioned,  the 
defendant  should  pay  and  aatisfy  to  tbe 
bcddor  thaMof,  the  amount  ef  AenoDey 
H 
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mentioned  in  the  said  paper  writing,  so 
purporting  to  be  a  bill  of  exchange  as 
aforesaid,  and  satisfy  and  discharge  all 
causes  of  action,  and  should  also  pay,  sa- 
tisfy, and  discharge  the  costs  and  chaises 
of  any  action  or  actions  which  night  or 
should  arise  or  be  brought  on  the  said 
paper  writing,  so  purporting  as  aforesaid, 
to  any  person  or  persons  to  whom  such 
causes  of  action  should  or  might  accrue, 
that  such  payment,  satisfaction,  and  dis- 
charge should  be  accepted  in  full  satisfac- 
tion and  discharge  of  the  said  cause  of  ac- 
tion in  the  said  first  count  of  the  declaration 
mentioned.  And  the  defendant  says,  that 
in  pursuance  of  the  said  agreement,  he» 
the  defendant,  then,  wrote  and  signed  his 
name  on  the  said  paper  writing,  so  pur- 
porting as  aforesaid,  in  this  plea  mentioned, 
as  the  acceptor  tliereof,  and  then  delivered 
the  same  so  signed  with  the  defendant*i 
name,  to  the  said  R.  Lumley,  deceased. 
And  afterwards,  on  the  day  and  year,  &c., 
the  said  J.  Hudson,  in  tht;  said  first  count 
mentioned,  subscribed  his  name  to  the 
said  paper  writing,  so  purporting,  as  afore- 
said, as  the  drawer  thereof,  and  then  sign- 
ed his  name  on  the  back  thereof,  as  an  in- 
dorser  thereof,  to  the  said  R.  Lumley,  who 
then  indorsed  the  same  to  certain  persons 
bearing  the  style,  firm  and  description  of 
Jordeson  &  Webb,  who  held,  kept,  and 
retained  the  same  from  thenceforward  till 
the  delivery  thereof  to  the  defendant,  as 
hereinafter  mentioned.  And  the  defendant 
■aya,  that  the  aaid  bill  of  exchange  in  this 
plea  mentioned,  when  it  became  due.  was 
unpaid  and  unsatisfied  to  the  said  persons 
so  using  the  style,  firm  and  description  of 
Jordeson  &  Webb,  then  the  holders  there- 
of; and  thereupon,  the  said  last- mentioned 
persons  afterwards  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  25th 
4»f  September  1836,  commenced  actions 
Against  the  said  defendant  and  the  said  J. 
Hudson,  separately,  for  the  causes  of  ac- 
tion  accruing  to  them  out  of  and  in  respect 
of  the  said  last-mentioned  bill  of  exchange, 
agUBst  the  defendant  and  the  said  Hudson. 
And  the  defendant  says,  that  afterwards. 
And  after  the  commencement  of  the  said 
last-mentioned  aetiona,  and  after  tlw  death 
Af  the  said  R.  Lumley,  and  before  the 
commencement  of  thia  suit,  to  wit,  on  the 
S4tli  of  Octobtr  1S36,  the  said  Hudion 


paid  tOLthe  said  persons  so  using  the  6nn 
of  Jordeson  &  Webb,  who  then  accepted 
the  same,  a  large  sum  of  money,  to  wit, 
loot.,  parcel  of  the  amount  of  the  moniea 
then  due  to  the  aaid  last-mentioned  per- 
aona,  upon  and  by  virtue  of  the  said  laat- 
mentioned  bill  of  exchange;  and  of  the 
said  last-mentioned  causes  of  action;  and 
of  the  costs  of  the  said  actions  in  this  plea 
mentioned  ;  and  the  defendant  then  also 
paid  to  the  said  last-mentioned  persons, 
who  then  accepted  the  same,  a  large  sum 
of  money,  to  wit,  the  sum  of  4432.  is,  Sd., 
in  full  satisfaction  and  discharge  of  the 
residue  of  the  amount  of  the  monies  then 
due  to  the  said  last-mentioned  peraona, 
upon  and  by  virtue  of  tfae  aaid  last-men- 
tioned bill  of  exchange,  and  of  the  said 
last-mentioned  costo;  and  the  said  last- 
mentioned  persons  delivered  up  the  aaid 
last-mentioned  bill  of  exchange  to  the  de- 
fendant ;  and  the  defendant  avers,  that  no 
actions,  save  and  except  the  last-mentioned 
actions,  were  ever  commenced  by  the  said 
persons  so  using  the  said  firm  of  Jordeson 
&  Webb,  in  respect  of  any  cause  of  action 
arising  out  of,  or  in  respect  of  the  said 
last-mentioned  bill  of  exchange:  whereby, 
and  by  reason  of  the  premises  in  this  plea 
mentioned,  the  said  cause  of  action  in  the 
first  count  mentioned  became  extinguiab- 
ed,  discharged,  and  satisfied.  Verification. 
The  second  plea  traversed  the  promise 
alleged  in  the  declaration.  Third,  that  de- 
fendant paid  to  the  plaintiff,  aa  executrix 
of  said  Lumley,  and  she  accepted  from  de- 
fendant, alarge  sum  of  money,  to  wit,  5432. 
Xs.  8d.t  in  full  sattsfection  aiid  diaclui^e 
of  said  last-mentioned  cause  of  actioD. 
Fourth  plea,  to  second  and  third  counts, 
that  after  the  said  several  causes  of  ac- 
tion in  those  counts  mentioned  accrued  to 
said  Lumley,  and  after  the  death  of  Lum- 
ley, and  before  the  commencement  of  this 
nuit,  to  wit,  on  the  20th  of  December 
\bS6t  the  defendant  paid  to  the  plamtiflT, 
as  executrix,  and  the  plaintiff,  aa  &c. 
accepted  from  the  defendant  a  suna  of 
money  of  large  amount,  to  wit,  of  the 
amount  in  those  counts  mentioned,  in  fuU 
aatisfectiou  and  diachai^e  of  the  aaid  last- 
mentioned  causes  of  action.    Fifth,  for  a 
ftirtber  plea  to  third  count,  that  after  the 
said  cause  of  acticm,  in  that  count  men- 
tioned, had  accmed  to  the  aaid  Lumley, 
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deceised,  and  during  the  lifetime  of  the 
■aid  Lumley,  and  before  the  eommenee- 
ment  of  this  suit,  to  wit,  on  the  Uth  of 
June  1886,  defendant  wrote  and  a^ned  his 
Dime  upon  the  said  bill  of  exchange  in  the 
6rst  plw  mentioned,  aa  the' acceptor  there- 
of; and  the  said  Lumley  then  accepted 
the  said  acceptance  of  the  said  defendant, 
of  the  said  last-mentioned  bill  of  exchange, 
in  full  satisfaction  and  discharge  of  the 
said  laat-tnentioned  cause  of  action.  Sixth, 
a  set-off. 

Replication,  traversing  -the  matters  con- 
tsined  in  the  pleas. 
Issue  joined. 

At  the  trial,  at  Guildhall,  before  Tindal, 
C.J.,  the  facts  appeared  as  follows  : — The 
defendant  undertook  to  pay  to  Hudson, 
the  drawer  of  the  bill,  the  sum  of  600L, 
doe  to  him  from  the  defendant's  brother. 
It  not  being  conTenient  to  advance  the 
money,  the  defendant  accepted  a  bill  at 
fenr  months  for  the  amount,  to  which  Si. 
were  added  as  the  interest  for  the  time. 
Hudson  got  the  bill  discounted  by  Lumley, 
the  deceased  paying  him,  as  was  alleged, 
lOJL  per  cent.   When  the  hill  became  due, 
on  the  3rd  of  March  1836,  the  defendant 
was  unable  to  pay  the  money,  and  he  re- 
quested the  drawer  to  prevail  upon  Lum- 
ley,  the  indorsee,  to  hold  over  the  bill  for 
a  short  time,  which  was  agreed  to.  Finally, 
npMi  the  14th  of  June  1836,  a  renewed 
bill  was  given  for  the  508 A,  at  three  months. 
This  bin  became  due  on' the  17th  of  Sep- 
tember,andwa8disbonoured.  The  holders, 
Jordeson  &  W^bb,  brought  actions  against 
the  defendant,  acceptor,  and  Hudson,  the 
drawer,  separately,  and  were  paid  the 
amount.    On  the  8th  of  November  1836, 
the  plaintiff,  Mrs.  Lumley,  applied  to  the 
defendant  for  the  interest  due  on  the  bill, 
which  h|^d«been  renewed  by  her  husband ; 
and  upon  meeting  with  a  refusal,  the  action 
was  brought.    The  bill  of  particulars  was 
as  follows: — This  action  is  brought  to  re- 
cover the  sum  of  S91.  8t.  lOd.,  for  balance 
of  principal  monies  advanced,  and  interest 
on  said  principal  monies  secured  b^  and 
oo  said  bill  of  exchange  set  forth  in  the 
Mid  count  in  the  declaratim  mentioned  in 
this  cause.  It  was  objected  for  the  defen- 
dant, that  no  action  could  be  brought  for 
interest  due  upon  the  first  bill,  in  conse- 
quence of  the  agreement  between  the  de- 


fendant and  the  indorsee,  as  set  forth  in 
the  first  plea,  by  which  the  latter  agreed 
to  take  the  renewed  bill  in  full  dischai^, 
the  legal  resnlt  of  which  was,  that  a  right 
of  actitm  upon  the  first  bill  was  suspend- 
ed until  the  renewed  bill  was  dishonoar- 
ed ;  and  consequently,  as  there  was  no 
right  to  sue  for  the  principal  during  such 
time,  there  could  be  none  to  sue  for  the 
interest,  which  was  a  mere  accessory  or 
adjunct.  The  learned  Lord  Chief  Justice 
lefl  itto  the  jury  to  say,  whether  the  agree- 
ment in  the  first  plea  was  proved,  which 
they  found  in  the  negative,  and  a  verdict 
passed  for  the  plaintiff*,  damages  13^  15«. 
6d.,  the  amount  of  interest  due  from  the 
3rd  of  March,  when  the  first  bill  became 
due,  to  the  17th  of  September,  when  the 
renewed  bill  was  due. 

PiiUt  moved  to  set  aside  the  verdict,  on 
the  ground  of  the  misdirection  of  the  Lord 
Chief  Justice,  in  leiLving  it  to  the  jury  to 
say  whether  the  agreement  mentioned  in 
the  first  plea  was  proved,  whereas  he 
should  have  lefl  it  to  them  to  say  whether 
the  second  bill  was  taken  by  Lumley,  in 
renewal  of  the  first,  of  which  evidence  was 
given;  and  if  so,  he  should  have  directed 
them  to  find  a  verdict  for  the  defendant, 
as  the  authorities  shewed,  that  if  afler  the 
dishonour  of  the  second  bill,  but  before 
action  brought  on  the  first,  the  amount  due 
on  the  second  was  paid,  no  action  would 
afterwards  lie  on  the  first — Dillon  v.  Rim' 
ffier(l),  Semard  v.  i*aAi»r(8),  Kendrickv, 
Lomax  (8),  and  Ex  forte  Barctmf  (4).  And 
the  impossibility  of  recovering  the  interest 
under  such  circumstances,  appeared  from 
Fansandau  v.  Cor<6i>(5),  where  Bayley,  J. 
said,  "  Where  a  right  to  the  principal  is 
barred,  the  right  to  the  accessory  is  barred 
alio."  ; 

TiBDAL,  C.J. — The  finding  of  the  jury 
is  to  be  taken  in  relation  to  the  issues 
on  the  recor^ ;  snd,  in  my  opinion,  they 
have  been  justified  in  finding  as  they  have. 
The  objection,  as  far  as  I  can  understand 
it,  is  confined  to  misdirection;  but  I  do 

(1)  1  BiDg.  IQO ;     c.  1  Liw  J.  Rap.  CP.  3. 
(«)  t  Moo,  S7*. 

(3)  «  Cr.  Be  Jer.  405  ;  b.c.  1  Uw  J.  E«p. 
Eicb.  145. 

(4)  7  V«s.  59r. 
(ft)  3B.k  Aid.  13. 
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not  aee,  frein  wliat  appeared  on  the  record, 
bow  I  conld  have  charged  the  jury  in  a 
way  diflferent  from  that  in  which  1  did.  I 
left  it  perfectly  open  to  them  to  conaider, 
vthether  tht  refosal  of  the  defendant  to 
pay  the  interett  was  justified  by  an  agree* 
mem  between  the  parties ;  but  this  agree- 
ment was  not  made  out  by  eridence. 
When  the  first  bill  became  due  on  the  8rd 
of  March  1 836,  it  was  not  paid  ;  nothing, 
however,  was  done  then,  except  that  a 
friend  called  upon  Lamley,  the  hinder,  and 
requested  time.  Finally,  a  new  bill  was 
given  on  the  14th  of  June,  at  three  months, 
and  it  appeared  that  interest  was  also  due 
OD  the  old  bill ;  why,  in  such  state  of 
things,  should  not  the  plaintiff  receive  that 
interest  upon  the  old  bill,  which  remained 
I  in  the  hands  of  the  indorsee  ?  Why  should 
not  interest  be  paid  during  the  interval, 
finr  wbieh  the  phuotiff  accka  to  rerarer  T 
The  case  night  be  diflferent  if  the  plea  had 
been  made  out ;  but  it  was  not.  The  ver- 
dict on  the  issues,  on  which  the  question 
was  what  the  datmige  should  be,  was  for 
the  amount  of  the  interest,  and  by  such 
finding,  the  rule  of  law  was  not  violated, 
as  it  did  not  appear  that  the  renewed  bill 
was  given  in  sadsfaction  of  the  whole 
canse  of  action.  The  rale  shotM  be  re- 
fused. 

Vadohah,  J. — I  am  of  the  same  opinion4 
The  case  has  been  moved  simply  on  the 
ground  of  misdirection.  This  was  a  mia- 
tike.  The  motion  should  have  been  made 
frith  respect  lo  the  evidence,  to  ascertain 
whether  the  ^|reement  was  made  out,  and 
whether  the  second  bill  was  given  in  satis- 
ftction  of  all  demands.  The  question  was 
merely  one  of  dftmagea;  and  it  has  been 
decided  by  the  jury. 

BoBANQUBT,  J. — As  it  appears  to  me, 
the  only  question  is,  whether  the  second 
bill  was  given  in  fail  satisfaction  of  all 
cause  of  action.  There  was  no  evidence 
to  shew  it  was  given  for  such  cause,  nor 
were  there  any  circumstances  from  which 
sneh  agreement  could  be  inferred.  The 
T«rdiot  was  right ;  and  th«  rule  shoald  be 
refused. 

CoLTlfAK,  J. — Mr.  Piatt  has  not  It- 
tempted  to  address  any  argument  to  the 
difficulty  which  he  felt  to  preas  upon  him* 
The  question  for  the  consideration  of  the 
jury  waa  u  to  the  dami^.  It  waa  merely 


left  to  them  to  say  what  ikm  «nbuM  Amid 
be.  No  direction  was  given  upon  that 
point,  and  the  damages  being  so  small,  tht 
motion  could  not  be  made,  «xeept  for  an 
imputed  misdirection.  The  ride  should  ba 
refused. 


THE  SAVE  «.  BOSWW. 


I8S7.  7 
Nov.  16.  { 

In  a  similar  action  against  Hudson,  the 
drawer  of  the  bill,  the  leadings  were,  mu- 
talit  miiandis,  the  same  as  irt  the  former 
action,  and  the  same  ground  of  defence 
was  relied  on. 

At  the  trial,  before  Vanghan,  J.,  the  d«* 
fendant  gave  no  evidence,  but  ndied  on 
the  legal  result  of  ibe  alleged  agreement 
set  forth  in  the  dedaradoo*  A  verdiet 
having  passed  for  ttaa  plaintiff,  with  da- 
mages to  the  sme  amount  as  in  the  fismier, 

Piatt  obtained  a  rule  fbr  settmg  it  aside, 
on  the  ground  of  a  misdirection,  similar  to 
that  imputed  to  the  Lord  Chief  Jostlea 
upon  the  trial  of  the  former  cause. 

Keily  and  Sautukrt  shewed  cause,  and 
contended,  that  the  plaintiff  had  a  good 
cause  of  action.  The  new  bill  was  given 
to  secure  the  principal  of  the  old,  but  k 
did  not  include  the  interest,  and  it  was 
that  alone  which  waa  sought  to  be  reeiH 
vered.  llie  plea  relied  on  by  the  defen- 
dant amonnted,  in  snbalanea,  w  a  sCatn* 
ment  of  a  special  i^greement  betweoi  lh« 
mrtica,  but  there  was  no  proof  of  sudi. 
The  old  bill  was  never  given  up ;  it  re* 
mained  in  Uie  hands  of  the  indoraee ;  and 
if  the  new  one  was  intended  to  be  substi- 
tuted in  full  of  ail  demands,  why  was  not 
the  old  bill  delivered  up?  Thcquestionwaa 
one  fbr  the  jury;  their  decision  bad  been 
just ;  and  the  role  should  be  discharged. 

Piatt  and  fV.  H.  Wattom,  in  support  of 
the  rule,  pursued  the  same  Ihie  of  argu- 
ment as  in  the  former  caae;  and,  in  aMt- 
tion  to  the  cases  there  referred  to,  thejr 
cited  ZHmm  v.  Parkt$(B),  where,  in  m 
action  on  a  respondentia  bond,  lo  recover 
increased  interest  for  a  certain  time  nfter 
the  principal  had  been  paid.  Lord  Kenyan 
aaid,  **  Inhere  oould  be  no  verdict  for  the 
principal,  a*  that  had  been  paid,  and  UiM 

(C)  1  ESpu  Rsp.  110. 
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Wing  gom^  eterydung  IbtiDded  on  it  mmt 
go  too;"  and  Dm  BdMx  r.  Lord  WattT" 
park  (7),  where,  in  an  action  on  a  pTomit- 
sory  note,  the  jury  found  for  the  plaintiff} 
but  gave  no  interest.  A  motion  waa  made 
to  increase  the  verdict,  or  for  a  new  trial ; 
but  the  Court  were  clear,  that  the  ques- 
tion of  interest  was  within  the  province  of 
the  jury;  that  it  was  m  the  nature  of  da- 
iDag0a,fi»r  the  non-payment  of  a  debt;  that 
tbey  were  to  way,  whether  there  should  be 
aaj  and  what  damagea  on  that  Mconnt; 
and  that,  in  tbia  uiataiiec,  there  waa  no 
groond  fiir  aayiag  they  had  not  exerdaed 
their  discretion  righlly. 

TnnML.  C.  J. — ^The  question,  which  comes 
before  us  upon  a  spedal  plea,  on  which 
issue  waa  joined,  is,  whether  the  allegations, 
contained  in  that  ptea,  were  or  were  not 
soppMted  by  tbe  evidence  given  to  the  jury. 
The  aetion  was  hroi^t  by  the  represen- 
tatirea  of  the  indorsee  of  a  bill  of  exchange 
for  SOSL,  at  ibur  months,  dated  the  29th 
of  October.  In  aiuwer  to  tbe  demand, 
tbe  defendant  says,  the  bill  wu  renewcdi 
and  by  a  special  ^reement  between  tbe 
iadiwnae  R.  Lamley,  and  the  defendanf, 
he*  dM  defendant,  waa  to  write  his  name 
on  a  paper  writii^,  pmrportii^  to  be  a  biU 
of  exchange,  as  the  drawer  thereof^  &e., 
and  Uiat  the  aaid  R.  Lvndey  ihonld  forbear 
to  aoe  the  aaid  defendant  in  reapeot  of  the 
saU  cause  of  action  in  the  aaid  count 
meationed,  until  the  expiration  of  the  time 
in  and  by  the  last-inentioncd  paper  writ- 
ing, &c.,  aa  in  the  plea.  The  question 
therefore  waa,  whether  there  was  any 
agreenient  between  the  parties  that  this 
bill  sbould  be  in  full  satis&ction  of  the 
fermcr  bill.  Upon  this,  issue  waa  uken ; 
and  tbe  queation  for  our  consideration  now 
is,  whether  tbe  affirmative  of  the  iasae  waa 
proved  by  the  defendant,  who  gave  no 
endcnee  at  all,  hot  relied  on  a  proporition 
of  lanr ;  that  ia,  if  yon  take  a  renewed  bill 
in  lieu  of  uadd  one,  and  die  bill  thnaaob- 
stitutod  ia  paid  before  acticm  eomraeneed 
for  tbe  payment  of  the  first,  no  autt  can  be 
maintained  upon  that  first. 

Now,  I  am  far  from  aaying  that  this  is 
not  primA/aek  the  case ;  bat  circumstances 
may  ariao  whidi  may  have  the  effeet  (tf  lead- 

(T)  BsDtj  on  BiUs,  t81,  aeU  40.  4di  edit. 


iog  to  B  diClbrent  euieliiuon,  and'caasiag  a 
Afibrent  reaolt.  Here,  tbe  aecond  bill  waa 
drawn  at  a  considerable  intervd  from  the 
first,  and  there  waa  a  quantity  of  interest 
due  on  that  first  bill ;  and  the  bill,  so  renew- 
ed, \e(i  it  unprovided  for  and  undischarged. 
Such  incident  wilt  make  the  Court  pause, 
and  ask,  why  the  plaintiff  should  give  up 
his  legal  demand  for  interest.  There  cer- 
tainly was  some  evidence  to  shew  that  the 
testator,  the  indorsee,  intended  to  receive 
his  interest  from  Mui^rave,  the  acceptor, 
and  not  from  the  defendant,  tbe  drawer. 
Bat  what  reason  ia  there  for  giviiig  np  his 
remedy  ^auist  two,  and  confining  it  to 
onef  Tbe  iasne,  in  my  opinion,  has  not 
been  made  out,  and  the  verdict  abould  not 
be  disturbed. 

Vauohan,  J. — I  agree.  There  was  a  strug- 
gle at  the  trial  on  the  part  of  the  defen- 
dant to  begin,  as  the  proof  of  an  affirmative 
was  cast  upon  him.  He  did  begin,  but  I 
was  much  surprised  to  find,  that  instead  of 
his  giving  evidence,  he  relied  one  principle 
of  law,  that  as  a  renewed  bill  was  given 
and  paid,  no  action  could  be  maintained 
on  tbe  bill  for  which  the  renewed  one  waa 
given.  This  is,  no  doubt,  a  presumption ; 
but,  like  every  other  presumption,  it  may 
be  rebutted  by  evidence ;  and  there  waa 
evidence  of  the  promise,  both  of  the  drawer 
and  of  the  acceptor,  to  pay  interest.  The 
issue,  therefore,  on  the  part  of  the  defen- 
dant, was  not  made  out. 

BosANQUKT,  J.  —  In  my  opinion,  the 
ground  on  which  this  case  may  be  decided 
is  a  short  one.  A  verdict  has  been  given 
against  the  defendant,  in  the  action  cm 
the  first  bill,  for  ISl.  15s.  6d.  When  the 
first  bill  was  due,  a  right  of  action  hnme- 
diately  arose  upon  it;  there  was  also  a 
right  of  action  for  some  interest,  as  da- 
magea for  the  non-payment  of  the  bill. 
Then  a  aecond  bill  was  given  for  508/.,  the 
amount  of  dw  sum  contained  in  the  first ; 
and  the  pleastatea,  that  the  aecond  bill  waa 
given  in  full  satisfaction  of  Ae  firat.  Now, 
tbe  aecond  bill  was  for  508^,  and  the 
question  is,  if  it  was  given  for  the  cause  of 
action  arising  from  the  first,  what  was  that 
cause  of  action  1  It  was  a  right  to  recover 
5082.,  and  damages  for  non-payment.  It 
has  been  found  by  the  jury,  that  the  second 
bill  was  not  given  in  full  satisfaction  for 
the  principal  and  intereat  due  on  the  first; 
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that  it  did  not  cover  the  whole  cause  of 
action*  though  it  applied  to  some.  Ken- 
drick  T.  Lomaxt  one  of  the  cases  relied  on 
by  the  other  side,  is  very  diflTerent  from 
this :  there  the  action  was  brought  on  the 
first  bill)  before  that  which  was  substituted 
for  it  was  due ;  and  it  is  agreed  on  all 
hands,  that  then  waf  a  suspension  of  the 
remedy  by  action  on  the  first  bill,  until  the 
second  was  due;  until  that  time  the  right 
of  action  by  the  plaintiff,  even  for  the  ex- 
penses, 4s,  6d.,  arising  from  noting  the 
first  bill,  postage,  Sec,  which  may  be  con- 
sidered in  the  light  of  damages  for  the 
non-payment,  was  suspended.  In  the  pre- 
sent case,  the  defendant  has,  I  think,  failed 
in  making  out  the  agreement,  by  which  the 
plaintifPs  right  to  sue  was  waived,  and  the 
rule  should  be  discharged. 

CoLTMAK,  J. — The  plea  of  the  defendant 
aa  to  the  agreement,  that  the  payment  of 
the  new  bill  ahould  be  accepted  in  full 
satisfaction  and  discharge  of  the  said  cause 
of  action,  in  the  said  count,  &c.,  is  very 
well  pleaded.  I  am  not  satisfied  that  any- 
thing short  of  this  allegation  would  be  an 
answer  to  the  action.  After  a  right  of  action 
has  vested,  it  is  difficult  to  suppose  how  it 
can  be  got  rid  of,  if  a  release  or  something 
amounting  to  such,  has  not  been  given  in 
the  way  of  satisfaction.  Of  this,  there  can 
be  no  doubt;  the  only  doubt  here  is,  if  the 

Eoint  baa  been  proved  in  &ct.  That  which 
as  appeared  upon  this  occasion,  in  sup- 
port of  the  proposition,  that  the  new  bill 
was  given  and  accepted  in  full  aatisfiietion, 
is  DO  answer  to  the  action ;  it  tells,  I  think, 
more  the  other  way.  On  the  recovery  of 
the  principal,  in  an  action  on  a  bill  of  ex- 
change, the  giving  of  damages  in  addition 
to  the  prin(;ipal  ia  not  a  necessary  inference 
of  law.  It  is  not  of  necessity  a  legal  result 
(8)  ;  there  may,  however,  be  an  agreement 
to  such  effect  between  the  parties,  when 
the  bill  was  given  and  accepted  in  full  sa- 
tisfaction; and,  here,  there  was  evidence 
from  which  the  jury  inferred,  that  there 
was  another  ingredient  in  the  agreement — 
the  payment  of  interest ;  and  although  the 
recovery  of  interest,  which  waa  in  tne  na- 
ture of  damages,  waa  not  a  presumption  of 
law,  yet  the  payment  of  such  appeared, 
here  to  be  a  condition,  upon  which  the  ae- 

(8)  Sea  BsUij  M  Bills,  p.  «81. 


cond  bill  was  taken  in  full  satisfaction ;  and 
the  defendant  has  failed  in  hia  proof,  that 
such  was  not  the  case.  The  rule  ahould 
be  discharged. 


^  JOHH  STONE  O.  PHItLlM. 
VsAUB  V.  SAHE  AND  OTHlEa. 

1837.   Jdob  dem.  aicHAan  stoni  ». 

Nov.        \  ELIZABETH  STOHB,  ISAAC  STONa, 
/  AND  PaaDEBIOK  STONE* 
V.aiCHAmD  STONE  0.  mOBT.  STONE. 

A  rlAtration — Award. 

By  m  order  of  Nisi  Priut,  certain  aetiems 
amd  all  wUters  in  differeitee  between  the 
fiarties  were  rtferred  to  arlMrtUion.  The 
arhUraiw  made  hit  atrard  respeeting  the 
ndtfecte^matter  of  the  at^ioiu,  and  adfii£- 
coted  upon  ofJter  mattera  m  ^crmce  ;  &Mf 
although  he  wot  informed  that  an  fiction  was 
brought  against  one  of  the  litigating  partiut 
which  wat  stilt  pen^Ung,  and  that  the  nU^eet 
qfsuch  action  was  one  of  the  mattere  as  iK«- 
pute,  he  made  no  adjudicatioh,  and  came  to  m 
d^cuion  noon  t< : — Held,  tht^  the  award  woe 
bad,  notwithstanding  the  arbitratar  had  di- 
rected mutual  releases  to  be  gioen. 

These  actions,  which  were  brought  prin- 
cipally for  the  purpose  of  ascertaining  the 
rights  of  the  litigating  partiea  to  the  poa- 
sesaion  of  certain  houses  and  lands  in  tbm 
pariah  of  Thame,  Oxfordahire,  were  refbr- 
red  by  an  order  of  Niai  Priua  to  a  banis- 
ter, who,  by  the  terms  of  the  rule,  waa  to 
adjudicate  upon  all  mMters  in  difierence 
between  the  parties.  The  award  waa  ac- 
cordingly made,  in  which  the  arbitratM 
directed  certain  results  as  to  the  subjects- 
matter  of  the  four  actions ;  and  also  that 
upon  the  performance  of  the  award,  the  re- 
spective parties  to  the  actions,  which  had 
been  referred,  and  all  peraons  who  became 
parties  to  the  reference,  should,  ujpmi  being 
required,  execute  good  and  sufficient  re- 
leases of  all  actiona,  claims,  and  demands, 
touching  any  matter  which  was  the  sub- 
ject of  anv  of  the  Mtions  above  referred, 
or  any  uaim  or  dispute  concerning  any 
title  to  any  of  the  inremiaea  above  moi- 
tinned,  down  to  the  day  of  the  date  of  such 
order. 
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C.  Cooper  obtained  a  rule  for  setting 
uide  the  award,  upon  an  affidavit,  which 
Mated  unaaffX  other  things,  that  an  eject- 
nent  had  been  brought  ^unst  Robert 
Stone,  (the  defendant  in  the  fourth  action,) 
who  had  entered  into  a  consent  rule  to  de- 
fend as  landlord,  for  an  undivided  third 
part  of  the  premises  mentioned  in  the  award ; 
but  by  some  mistake  in  the  proceedings, 
the  action  was  suspended,  and  was  not 
ttken  to  trial  at  the  Oxfordshire  Assisses  : 
that  when  the  arbitrator  finished  his  inquiry 
as  to  the  four  actions,  he  proceeded  to  in- 
quire into  matters  in  difference  between 
the  parties,  other  than  and  independent  of 
such  actions ;  and  thougb  he  waa  informed 
thit  the  action  of  ejectment  waa  theA  de- 
pending against  Robert  StMie,  and  that 
the  Bubject  of  such  action  was  a  matter 
of  dispute  between  the  parties,  and  an 
account  in  writing  waa  given  to  him  of  the 
amount  of  rents  and  profits,  &c.,  the  arbi- 
trator made  no  decision  or  award  upon  the 
rights  and  interests  of  the  said  Robert 
Stone  (1). 

Keating  shewed  cause. — There  is  no 
ground  for  the  objection  which  has  been 
made  to  this  award.  Even  admitting  the  de- 
tect  imputed  to  a  certain  part,  it  does  not 
thence  follow,  that  the  award  is  to  be  set 
aside  altt^ether.  Upon  this  subject,  Man* 
«rr  T.  Heaver  (8)  is  decisive :  it  was  held 
there,  that  the  eonelnding  part  of  the  award 
waa  l»d,  as  it  asaamed  to  reserve  a  power 
over  ftiture  diflTerences ;  but  that  it  might 
be  rejected,  and  the  former  part  was  final 
and  might  stand.  A  similar  principle  may 
be  extracted  from  Thorp  v.  Co/e(jf).  Here, 
no  objection  can  be  made — no  defect  can 
be  imputed  to  that  which  formed  the  chief 
matter  under  discussion,  namely,  whether 
a  certain  tenancy  was  a  joint  tenancy  or 
one  in  common ;  and  thus,  according  to  the 
cases  referred  to,  the  award  is  quoad  hoc 
good.  Besides,  the  arbitrator  has  awarded 
general  releases  from  all  parties,  and  this 
amounts  to  a  detcnnination  of  everything 

(1)  Otfaer  olijMtkns  wne  token  b>  tb«  ftwsrd} 
bat  u  this  WW  tbt  osl/oaBOB  which  the  Comt  da- 
livered  u  opiaion,  it  U  daanad  uBBscBStsiy  to  par- 
tiealanw  the  oibere. 

(t)  S  B.  &  Ad.  t95. 

(S)  «  Cr.  U.  &  R.  S£7  ;  a.  c.  4  Law  J.  Rep. 
(SA)  Ezeb.  56t. 


in  dispute— ftrib  v.  KSr^ppeli  (4),  and 
Wharton  y,  King{S). 

[TiHDAL,  C.J.---Can  an  arbitrator  get 
rid  of  every  difficulty  by  awarding  a  mu- 
tual release  ?] 

The  Court  will  make  every  intendment 
in  favour  of  a  general  release,  awarded  to 
be  given  by  an  arbitrator,  and  they  will  be 
anxious  to  uphold  such  release  as  a  bar  to 
future  actions.  That  anxiety  will  not  be 
diminished  by  the  knowledge  that  the 
value  of  the  property  for  which  Robert 
Stone  defends,  does  not  exceed  HOt, 

Cooper,  in  support  of  the  rule. — The 
principal  objection  here  is,  that  the  award 
18  not  final  and  mutual.  Manser  y.-Heaver 
and  cases  of  that  description  do  not  apply, 
as  the  defect  there  was  apparent  on  the 
ftra  of  the  award,  whereas  it  is  not  so  here. 
The  defect  in  the  present  case  is,  that  the 
arbitrator  has  not  disposed  of  the  matters 
in  dispute  ;  and  such  defect  could  not  be 
submitted  to  the  attention  of  the  Court,  in 
any  other  manner  than  that  which  has  been 
adopted.  Here,  the  award  is  not  mutual, 
as  the  arbitrator  has  refused  to  adjudicate 
upon  the  rights  and  interest  of  Robert 
Stone ;  and  it  is  not  final,  for  disputes  as  to 
faim  are  not  put  an  end  to.  The  present 
case  is  not  so  strong  as  that  of  Robtm  v. 
Railiton  (6),  where,  on  a  reference  of  all 
matters  in  difference,  a  demand  on  one 
aide  was  laid  before  the  arbitrators,  and 
admitted  by  the  other  party ;  no  evidence, 
therefore,  was  given  concerning  it,  and 
no  adjudication  was  required  upon  it ;  yet 
the  award  was  held  to  be  bad,  as  the  arbi- 
trator took  no  notice  of  the  admitted  de- 
mand. So,  in  MUchell  v.  Staveley  (7),  to 
debt  on  bond,  conditioned  to  perform  an 
award  under  a  reference  of  all  matters  in 
difference  between  the  parties,  it  was  held 
to  be  a  good  plea  in  bar,  that  at  the 
time  of  the  submission,  certain  negotiable 
bills  of  exchange,  drawn  by  the  defendant 
and  accepted  by  the  plaintiff,  were  then 
outstanding,  and  that  an  indemnity  of  the 
defendant  against  such  bilk  waa  a  matter 
in  diflference  between  the  parties,  which 
waa  notified  to  the  arbitrators  before  the 

(4)  1  Saand.  3t. 

(d)  3  B.  &  Ad.  5X8;  s.  «.  9  Law  J.  Rep.  K.a 
371. 

(ti)  1  B.  &  Adol.7f& 
^7)  16  East,  58. 
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award,  and  that  they  made  no  awaxd  cod- 
cerning  it.  The  doctrine  as  to  a  release) 
awarded  tor  be  given  by  the  arbitrator  in 
Biris  V.  Trippettt  is  admitted ;  hut  in  Pope 
T.  BreU(S\ an  award  that' A.  should  be  paid 
by  B,  money  due  for  task-work,  and  then 
A.  should  pay  i5L  to  B,  and  that  the 
parties  should  give  each  other  a  general 
release,  was  held  void  in  the  whole,  for  the 
uncertainty  of  what  sum  should  be  paid  for 
task-work.  If  additional  authorities  on 
the  subject  of  the  application  are  requir- 
ed, reference  may  be  made  to  Com.  Dig, 
'  Arbitrament,'  (B,  4,)  where  it  is  said,  "If 
ft  aubmitaion  be  Ua  qnod  Jiat  de  pmniMu, 
the  award  shall  be  of  all  matters  in  con- 
troversy, of  which  they  have  knowledget 
otherwise  it  will  be  void."  To  the  same 
efiect  is  TWner  v.  7*«nier(9),  where  the 
award  was  set  aside,  as  it  d^  not  decide 
on  the  various  claims  vriiich  existed  be- 
tween the  co-defendants. 

TiHDAL,  C.J. — I  am  much  airaid  that  I 
must  decide  in  favoiir  of  the  party  makii^ 
this  application,  and  against  the  award, 
which  I  would  much  rather  allow  to  stand ; 
but  I  do  not  see  how  any  award  has  been 
made  by  the  arbitrator,  upoi  one  of  the 
nutters  which  had  been  the  cause  of  dis- 
cussion between  the  parties,  and  which  had 
been  made  the  subject  of  arbitratitm.  At 
first,  I  thought  that  some  part  of  the  award, 

it  eomiated  of  Bererable  matter,  mi^ 
be  allowed  to  stand ;  but  when  I  looked 
into  the  principle  on  which  this  severance 
of  the  matters  submitted  to  an  ailntrator 
is  allowed,  I  found  that  the  case  in  3  Barn. 
^  Adol.  did  not  apply.  The  principle  there 
is  applicable  to  thme  cases  where  the  arbi- 
trator adds  something  which  is  out  of  his 
power  to  add,  and  the  Court  say,  they  will 
cut  oS*  and  separate  from  that  which  is 
sound  and  ^ood,  that  which  the  arbitrator 
took  upon  himself  wiUiout  authority  to  add. 
Here,  there  were  four  actions,  all  of  whidif 
with  other  matters,  were,  by  the  agreement 
of  the  contracting  parties,  submitted  to  the 
arbitrator  for  his  determination,  as  being 
the  matters  in  dilferenoe  between  them; 
and  it  is  clear,  that  there  has  been  no 
award,  with  regard  to  one  of  the  subjects- 

(8)  S  Sauad.  S9S. 

(9)  3  Rub.  494. 


matter — oamdy,  an  aistkm  of  ejectment 
in  which  B.  Stone  was  the  defmdant; 
and  this,  though  it  was  bronght  expressly 
to  the  arbitrator's  knowled^  that  sou 
action  was  depending.  How,  then,  can 
we  say,  that  this  is  a  ^px>d  award,  ona 
of  the  cooditittis  on  wfaich  it  was  found- 
ed, namely,  that  all  matters  in  difference 
should  be  decided,  not  being  fidfiUed? 
Neither  can  I  come  to  the  conclusion,  that 
the  case  is  within  those,  where  the  award 
is  good  in  part,  and  bad  in  part,  as  in  Ad- 
dmm  V.  &ra«(10),  where,  on  demurm,  it 
was  objected,  that  the  award  was  void,  Sut 
awarding  costs  in  an  inferior  court  uncer- 
tain  and  unsettled,  and  did  not  make  a  finid 
end  between  the  parties ;  but  it  was  ad- 
jud^d,  diat  die  award  waa  good  Sat  Ae 
payment  of  the  41.  and  the  matnal . 
r^aaes  made  a  final  end  betweoi  the 
parties;  and  though  other  parts  of  Ao 
award  were  bad,  yet  the  breach  was  wril 
assigned  ;  for  in  this  uid  other  cases  of  s 
similar  description,  the  awarda  did  not 
comprehend  aU  matters  in  subniisajon,  as 
here ;  but  they  referred  to  somethiiw  ex- 
trinaie.  The  rule  mnst  be  made  abs<£ite. 

BoaAHQOBV,  J.— It  is  with  oonsideraUa 
regret  that  I  find  myself  obliged  to  cooa 
to  the  aame  eonclnaion. 

CoLTHAK,  J.  —  There  are,  no  doobCr 
many  casea,  sndi  aa  Doe  v.  Jtie1iard$em 
(11),  and  Aiteketan  t.  Oargew  (IS),  in 
which  awards  have  been  Iwld  good  im 
part  nd  bad  in  part;  bat,  in  thoaa 
oases,  the  part  iqihad  laa  been  in  itaelf 
good,  and  that  which  was  rejeeled  was 
extrinsic.  The  distinction  contended  for, 
that  the  award  may  be  good  in  part  and 
bad  in  part,  cannot  be  supported  in  a  ease 
where,  as  in  the  present,  all  the  mattan 
are  distinctly  vrithin  the  s^oriMion.  The 
rule  for  setting  aside  the  award  must  be 
made  absolute. 

IMeabtolHtt. 

[Vide  RandiUl  v.  BmdaU  (IS),  whan 
Lord  Ellenborough  sud,  tM  authori^ 
given  to  the  arhilrftton  was  nmtitionaU 
ita  ^vod  they  should  arbitraite  upon  these 
matters  by  a  certain  day.  If,  th«,  they  ftA 

(10)  S  WilB.t9S. 

(11)  8  Ttyot.  69T. 
(IS)  t  Biag.  199. 
(13)  r  EMt,  St. 
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n  to  one  of  tkem,  the  concUciiM  has  notbeai 
wrfonned,  upcm  v^ch  the  award  was  to 
have  its  i^Ugatory  effect ;  and  here  they 
have  stopped  short,  and  have  omitted  to 
Kttle  one  of  die  snttjeets  of  difference 
whidi  was  stipnlsted  for.  This  is  not  like 
the  case  where  an  award  being  good  in 
part  and  bad  in  part,  the  good  part  shall 
not  be  Titiated,  by  the  arbitrator  having 
also  directed  something  to  be  done  which 
is  superfluous  and  bad ;  but,  here,  the  very 
condition  on  which  the  parties  submitted 
to  the  award  baa  failed.] 


1837.     lOLDBOTB    AMD    AMOTHEI  «. 
Nov.  9.  /      CRAMPTOM  AHD  OTRSaS. 

T^mpike  ToU$^Pleadwg, 

In  an  oetim  Ay  the  pkuntifs,  clerks  to 
tie  truMteet  of  a  turnpike  readt  (brought 
wider  t/te  55tk  and  61th  tectum*  of  the  5 
Geo.  4.  e.  1S6,  for  amending  the  general 
lama  m  being  for  regulating  turnpike  roadt^ 
^.,J  against  the  defendant^,  ae  farmer  of 
the  toUSf  and  hie  sureties,  for  non-payment 
ef  the  rent  agreed  upon,  semble,  iJiat 
the  declaration  not  mllegwg  that  the  agree' 
ment  far  the  tolls  twis  sigMd  the  trustees 
letting  the  said  toUty  or  any  tmo  or  more  of 
tiem^  or  W  thar  clerk  or  frvamrer,  tmd 
kg  the  OM  a^mdaiU  as  the  lessee  or  farmert 
mid  bj/  the  other*  as  J&is  suredu,  or  that 
the  send  agreement  no*  by  deed  or  under 
the  seals  of  the  trustees^  or  any  of  them,  is 
upon  special  demurrer  Ut;  the  57th  tection 

the  statute,  by  whici  tuoh  particularities 
are  reyteired,  appatring  to  be  imperafitw,  not 
wurefy  Sreelmry. 

Dedaxation  by  the  [^aintifis,  as  clerks 
to  the  tmatees  of  the  Dewsbary  and  Leeds 
tnmpike-Toad,  acting  under  and  by  virtue 
of  an  act  of  parliament  made  and  passed 
in  the  56  Geo.  S,  entitled,  'An  act  for 
^•''^rg  and  mainiaininffa  road  from  Dews- 
bury  to  Leeds,  in  the  West  Riding  of  the 
eoooty  of  York/  complained  of  Joshua 
Cramptcm,  J.  Crampton,and  H.WUkinson, 
alleging,  that  haretotore,  to  wit,  on  the 
SOth  of  July  1 835,  at  a  public  meeting  of 
die  trustees  of  the  said  turnpike-road,  duly 
held  6y  viaiue  and  authority  «/*  the  statute* 
■a  thai  cow  made  andprooided^M  Dewabury, 

Haw  SaaiBt,  VII.~C.P. 


in  the  county  of  York,  the  tolls  of  tlu 
several  gates,  chains,  and  side-bars  erected 
upon  die  said  tumpike-road,  were  duly 
put  up  and  let  to  farm  by  auction,  by  vir- 
tue of  the  powers,  and  in  the  manner  di- 
rected by  the  statutes  in  that  case  made 
and  provided,  and  the  said  Joshua  Cramp- 
ton  did  then  and  there  became  and  was 
the  last  and  highest  bidder  for  the  said 
tolls,  and  was  thereupon  duly  declared 
the  fanner  or  renter  thereof,  at  the  yearly 
rent  or  sum  of  1,630/.,  for  three  years 
from.the  8tfa  of  September  then  next,  and 
the  said  Joshua  Crampton,  did  then  and 
diere  produce  and  tender  the  aaid  John 
Crampton  and  H.  Wilkinson  to  the  said 
trustees,  as  his  sureties,  for  the  payment 
c^the  said  rent ;  and  thereupon,  in  conn- 
deration  of  the  premises,,  afterwarda,  to 
wit,  oo  the  same  day  and  year  aforesaid, 
by  a  certain  agreement  Uten  and  there 
made  by  and  between  the  aaid  trustees  in 
pursuance  of  the  ^ower  and  authority 
given  to  and  vested  in  them,  the  said  trus- 
tees by  the  said  statutes,  or  some  or  one  of 
them,  and  of  all  other  powers  and  autho- 
rities, enabling  them,  on  that  behalf,  and 
the  said  defendants,  tlie  said  trustees,  did 
consent,  contract,  and  agree  with  the  said 
Joshua  Crampton,  to  let  to  him,  and  the 
said  Joshua  Crampton  did  agree  to  uke 
of  and  firom  the  said  trustees,  the  said 
toBs,  and  all  and  every  the  said  gates, 
dains,  and  side-bars,  tar  the  term  of  three 
yean  from  the  said  8th  of  September  then 
next,  at  the  yearly  rent  of  1,680/.,  payable 
by  twelve  equal  monthly  payments' in  each 
year,  on  the  8th  day  of  each  successive 
mcmth,  the  first  payment  thereof  to  be 
made  on  the  said  8th  of  September  then 
next  ensuing,  and  also  under  and  sub}e<!t 
to  certain  other  conditions,  stipulations, 
and  agreements  therein  contained ;  and 
the  said  Joshua  Crampton,  as  fanner  or 
renter  of  the  said  tolls,  and  said  J.  Cramp- 
ton and  said  H.  Wilkinson,  as  his  sureties, 
did  thereby  jointly  and  severally  promise, 
undertake,  and  agree  to  and  with  the  said 
trastees,  that  he,  the  said  Joshua  Crampton, 
bis  executors,  &c.,  should  and  would  well 
and  truly  pay,  or  cause  to  be  paid  the  said 
yearly  rent  or  sum  of  1,680/.,  at  die  dme 
and  in  the  proportions,  and  in  manner 
diereinbefore  limited  and  appointed  for 
that  parpoae,  aad  perform  and  falfil  and 
I 
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keep  all  and  singular  the  conditions,  re* 
strictions,  and  agreements  therein  contain- 
ed, and  which,  on  the  part  of  the  highest 
or  laat  bidder,  farmer,  or  renter  of  the  said 
tolls  were,  or  ought  to  be  performed  ;  and 
the  said  plainiitis  say,  that  afterwards,  to 
wit,  on  the  said  8th  of  September  1835, 
aforesaid,  the  said  Joshua  Crampton  en- 
tered into  and  upon  and  took  possession 
of  all  and  singular  the  toll-houses  of  and 
belonging  to  the  said  trustees,  and  then 
being  upon  and  adjoining  to  the  said  turn- 
pike-road,  with  the  appurtenances,  by  virtue 
of  the  said  agreement,  and  then  and  there 
became  and  was  interested  in,  entitled  to, 
and  possessed  of  the  said  tolls,  and  all  and 
every  the  gates,  chains,  and  side-bars  of 
and  belonging  to  the  said  turnpike-road  ; 
nevertheless,  the  said  defendants,  not  re- 
garding their  said  promises  and  undertak- 
ing, did  not,  nor  would,  after  the  making 
thereof  as  aforesaid,  perform,  fulfil,  nor 
keep  anything  in  the  said  agreement  con- 
tained, on  their  behalf  as  aforesaid  to  be 
performed*  faUilled,  and  kept,  according  to 
the  tenor  and  effect,  true  intention  and 
meaning  thereof.  And  the  said  plaintiifs, 
in  fact,  further  say,  that  after  the  making 
of  the  said  agreement,  and  during  the  said 
term  of  three  years  thereby  granted,  to 
wit,  on  the  8th  of  September  1836,  a  large 
sum  of  money,  to  wit,  27 U.  \3s.  4d.,  of 
the  rent  aforesaid,  for  two  monthly  pay- 
ments thereof,  ending  on  the  day  and  year 
last  aforesaid,  became  and  was  due,  and 
still  is  in  arrear  and  unpaid  by  the  said 
Joshua  Crampton,  as  former  or  reoter  of 
the  said  tolls,  to  the  said  tmstees,  contrary 
to  the  tenor  and  ellect,  &c.  of  the  said 
agreement. 

Special  demurrer,  assigning  for  causes, 
that  it  is  not  stated,  nor  doth  it  in  any 
manner  sufficiently  appear  by  the  said  de- 
claration, whether  the  said  trustees  therein 
mentioned,  caused  such  notice  to  be  given 
of  the  time  and  place  of  holding  the  said 
meeting,  whereat  it  is  alleged  that  the 
said  tolls  were  put  up,  and  let  to  farm,  as 
is  required  by  the  statute  in  such  case  made 
and  provided,  to  render  the  said  meeting 
a  legal  and  valid  meeting,  for  the  purpose 
of  letting  to  farm  the  said  tolls ;  and  also, 
for  that  the  several  allegations  contained 
•  in  the  said  declaration,  that  the  said  meet- 
ing waa  duly  held,  and  that  tlie  said  tolls 


were  duly  put  up,  and  let  to  farm  by  auc- 
tion, are  and  each  of  them  is  too  general ; 
and  that  the  plaintiffs  ought  to  have  therein 
set  forth  such  facts  as  would  enable  the 
Court  to  judge  whether  the  said  meeting 
was  duly  held,  and  the  said  tolls  duly  put 
up  and  let,  and  whether  the  several  Erec- 
tions given  by  the  said  statute,  touchinff 
the  hoMing  of  meetuigi,  for  the  purpose  u 
letting  tolls,  and  the  putting  up  and  letting 
such  tolls,  were  observea  and  complied 
with,  upon  which  facts,  some  certain  and 
definite  issue  or  issues  might  be  taken  to 
be  tried  by  the  country ;  and  also,  for  that 
it  is  not  stated,  nor  doth  it  appear  in  or 
by  the  said  declaration,  that  the  said  agree- 
ment therein  mentioned,  was  signed  by 
the  trustees  letting  the  said  tolls,  or  any 
two  or  more  of  them,  or  by  their  clerk  or 
treasurer,  and  by  the  said  defendant  Joshua 
Crampton,  as  the  lessee  and  farmer  thereof, 
and  the  said  other  defendants  as  his  aure- 
ties,  or  that  the  said  agreement  was  by 
deed,  or  under  the  seals  of  the  said  trus- 
tees, or  any  of  them,  &c.  Joinder. 

BeavaHf  for  the  demurrer. — The  plun- 
tiffs  here  have  acted  under  the  55th  and 
57thsectionsof  3  Geo.  4.c.  126,  foramend- 
ing  the  general  laws  in  being,  for  regulat- 
ing turn  pike- roads,  &c.,  the  4th  section  of 
which,  makes  the  act  extend,  with  'a  certain 
exception,  to  all  local  acts  for  making  and 
repairing  turnpike-roads  (1) ;  and,  npoa 

(1)  The  55th  metioD  eowU,  "  Tbtt  it  ihdl  and 
may  be  lawful  for  (fae  traateea  or  oommiaaionera  of 
everj  turnpike  road,  at  a  public  meeting,  to  let  to 
farm  tbe  tolla  of  the  sereral  gates  erected  npoD 
their  rcspeetiTa  tnmpik*  roads,  in  the  maMter 
beresftar  menUooM),  although  no  express  powar 
shall  bare  been  given  bj  aoj  act  or  acts,  for  that 

Eurpose  ;  and  wbenever  tolla  aball  be  let  to  farm, 
y  virtue  of  the  powers  given  by  this  or  anj  other 
acts  of  parliament,  the  following  oonditioiu  aball 
be  observed  :  that  is  to  nj,  the  truateea  or  oom- 
miaaionera shall  eauas  notice  to  b«  given  of  tb« 
time  and  place  for  letting  the  same,  at  least  one 
month  before  the  day  to  be  appointed  (or  tfaat  pur- 
pose, by  affixing  the  same  upon  every  toll-gate 
tMlonging  to  such  turnpike  road,  and  aUo  bj  in- 
sertion thereof  in  some  public  newspaper,  ciroa- 
lated  in  that  part  of  the  countrr,  and  specifyin^t 
in  every  sucb  notice,  the  sum  wnicb  the  aaid  tolls 
produoed  in  ibe  preceding  year,  elear  of,  6eo.,  nd 
that  they  will  let  the  aaid  tolls,  by  auction,  to  tbe 
best  bidder,  on  bis  producing  aufficieot  sureties  for 
the  payment  of  the  money  monthly,  or  otherwiaa,** 
&c. 

Section  57:  "  Provided  always,  and  be  it  farther 
enacted,  that  all  eontracts  aad  agiMMMs  to  ba 
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noeral  principles,  the  dediration  is  bad. 
The  statute  by  which  authority  is  delraated, 
mtist  be  strictly  pursued ;  and  the  ciauset 
here  appear  upon  the  face  of  them  to  be 
imperative,  not  directory ;  and  so  they  must 
be  construed,  according  to  the  doctrine 
laid  down  in  6  Bac.  Abr.  Stat,  letter  G, 
where  it  is  said,  "  1 1  is  in  the  general,  true, 
that  if  an  affirnnative  statute,  which  is  in- 
troductive  of  a  new  law,  direct  a  thing  to 
be  done  in  a  certain  manner,  that  thing 
shall  not,  even  though  there  are  no  nega- 
tive words,  be  done  in  any  other  manner." 
Nothing  appears  here  to  shew  that  the  di- 
rectifHis  of  the  statute  have  been  complied 
with.  Pearte  v.  Aforriee  (2),  and  The  King 
r.  the  Mayer  of  Narmch{3)t  confirm  the 
doctrine.  Nor  will  the  words,  that  the 
tolls  were  duly  put  up,  &c.  and  that  the 
meeting  of  tbe  trustees  of  the  turnpike 
road  was  duly  held  by  virtue  and  authority 
of  the  statutes,  &c.,  avail  the  plaintiffs,  any 
more  than  a  plea  stating  that  a  commission 
of  l»nkruptcy  debtld  juris  formd  emanavil 
availed  the  defendant  in  TuUy  v.  Sparkei 
(4) ;  and  upon  the  same  principle  in  Lloyd 
v.  lfoo<2 (5),  where  an  action  was  brought, 
in  consequence  of  a  party  being  attached, 
such  party  being  then  privileged  from 
being  attached,  Uie  declaration  was  held 
bad,  for  not  setting  out  the  nature  of  the 
privilege.  Everard  v.  Pater«Mi(6),  cited 
u  WUiiama  v.  GermmM{7\  9  Rep,  S4, 
1  Smd.  GS,  n.  c,  and  BeU  v.  Nixon  (8), 
are  all  adverse  to  the  plaintiffs ;  and  they 
can  derive  no  assistance  from  that  class 
of  cases  in  which  an  averment  similar  to 

sud«  or  entered  into,  for  farminB:  or  letting  the 
tolls  of  uiy  turnpike  roadi,  sigDeo  by  tbe  trustees 
or  eommissioDers,  letting  such  tolld,  or  any  two  or 
Bore  of  tb«m,  or  by  tbeir  clerk  or  treasurer,  and 
tbe  lessee  or  fsmier,  and  his  suretiei,  of  such  folia 
respectively,  shell  be  good,  rsliil,  and  eff«>ctual,  to 
sU  intents  and  purposea,  notwitbatsnding  the;  mij 
not  be  by  deed  or  under  seul,  an;  act  or  ucta  of 
psriiameat  to  the  eontrsry  thereof  notwithstaad* 
iap." 

(«)  S  Ad.  &  £1.  84;  i.e.  4  Lew  J.  Rep.(H.s.) 
K.B.3I. 

(3)  J  B.  &  Ad.  3lOi  «.  e.  8  Uw  J.  Rep.  K.B. 
359. 

(4)  «  Ixrd  Rayin.l54ti. 

(5)  h  Ad.  &  El.  «St8;  s.c  5  Uw  J,  Rep.  <ma) 
K.B.  too, 

(6)  S  Marah.  304. 

(7)  7  B.&C.  468;  i.e.  6  Law  J.  Rep.  K.B.  90. 
(8>  9  Bing.  39S;  s.  c.  S  Law  J.  Rep.  (N.s.> 

C.P.S9. 


that  used  here  has  been  uriield,  such  as 
Nightingale  v.  fyHcoxun  (9),  Dudlom  v. 
fPafeAonie(lO),  and  Patience  t.  TottnUy 
(H). 

[TiHDAL,  C.  J. — Is  not  this  within  the 
general  rule  of  pleading,  that  where  many 
minute  particulars  are  to  be  alleged  affir- 
matively, one  allegation  is  sufficient?  The 
party  here  says,  this  is  like  a  lease  execut- 
ed under  a  power ;  and  when  he  has  enjoyed 
all  the  emoluments  and  advantages  under 
the  agreement,  he  says  the  lease  is  not  ac- 
cording to  the  power.] 

It  was  incumbent  on  the  plaintiffs  to 
shew  that  they  acted  tmder  the  fi7th  sectitm 
of  tbe  statute,  and  within  its  authority, 
otherwise  a  demise  of  tolls,  as  being  an  in- 
corporeal hereditament,  should  be  by  deed 
under  seal,  whereas  this  is  a  mere  parol 
agreement.  The  defendants,  by  demurring, 
have  adopted  the  only  course  which  they 
could  with  safety.  They  could  not  have 
traversed,  for  there  was  nothing  for  them 
to  traverse ;  and  if  they  had  done  so,  and 
gone  to  trial,  and  if  the  proper  averments 
appeared  to  be  necessarily  implied,  the 
defect  would,  after  verdict,  have  been 
ciu«d  by  the  statutes  of  Jeofails  (12). 

Ad^Stton^  contra. — The  fallacy  in  the 
argument  on  the  part  of  the  defendants, 
consists  in  the  assertion,  that  the  agree- 
ment could  not  be  valid  if  it  was  not  signed 
by  the  trustees  and  the  other  parties,  as 
required  by  the  57th  section  of  the  statute. 
But  it  may  be  good  and  valid,  though  not 
so  signed.  Tithes,  for  instance,  are  an 
incorporeal  hereditament,  and  a  demise  of 
them  must  be  under  seal;  but  when  a 
party  has  enjoyed  the  advantages,  as  in  the 
present  case,  use  and  occupation  is  a 
common  action  for  the  value  of  the  tithes. 
In  like  manner,  a  composition  for  tithes, 
not  under  seal,  is  good.  Neither  was  it 
necessary  to  allege,  that  the  demise  here 
was  by  deed  in  writing,  upon  the  same 
principle,  that  it  is  unnecessary  to  allege, 
that  a  lease  by  husband  and  wife  was  by 
deed— ffexcot'i  caie  (1 3).  The  cases  cited, 
do  not  apply.  In  Pearee  v.  Morticet  the 
deed  was  absolutely  void  by  the  statute ; 

(9)  10  B.&C.«M-,B.e.8Le»J.Rop.K.B.t3. 

(10)  16  E«<it,  39. 

(11)  t  Smith,  3«4. 
(1«)  1  Saand.  m,  a.  1. 

(13)  t  Rep.  6t  i  s.  e.  f  Saoad.  180,  (A,)  a.  9. 
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but  the  agreement  is  not  so  here^  as  there 
is  no  local  statute  to  make  it  void.  In 
Bell  T.  Nixon,  the  objection  was  to  the 
parties.  In  Lloyd  v.  IVood,  the  declara- 
tion disclosed  no  cause  of  action  at  all.  As 
to  the  reference  to  &  Rep.  24,  that  was 
the  case  of  a  tpto  marranto,  in  which  the 
defendant  should  have  pleaded  in  certain, 
and  ought  to  have  shewn  a  full  and  perfect 
title  in  himself;  and  it  was  not  sufficient 
for  him  to  plead  that,  generally,  which  com- 
prehended the  question,  whether  his  pre- 
decessor licite  habuit;  but  he  ought  to 
have  alleged  what  manner  of  discharge  he 
oflfered  to  shew,  via.  a  release  or  unity  of 
possession,  or  other  matter  of  discharse, 
upon  which  the  Court  might  judge  if  it 
was  sufficient  or  not.  Besides,  there  is  a 
great  difference  as  to  the  degree  of  accuracy 
required  in  a  declaratiim  mA  a  plea. 

The  Court,  however,  were  of  opinion, 
that  the  objection  to  the  declaration, 
founded  on  its  not  setting  out  that  the 
agreement  was  signed,  as  required  by  the 
57th  section,  was  strong,  inasmuch,  as  that 
section,  whatever  might  be  their  opinion 
of  the  55th,  appeared  to  be  imperative! 
and  they  offered  Addison  leave  to  amend 
the  declaration,  reminding  him  at  the  same 
time,  of  the  advice  given  by  Lord  Coke  in 
Lord  CromnKlVi  ea«e(14),  vis.  "When  the 
matter  in  fact  will  clearly  serve  for  your 
client,  take  heed  yon  do  not  haiard  the 
matter  upon  a  demurrer,  in  which,  upon 
the  pleading  and  otherwise)  more,  perhapa» 
wiU  arise  than  you  think  of^  but  Brat  tue 
advantage  of  the  matters  of  &ot,"  ftc. 

Additon  assented  to  the  proposali  and- 
leave  was  given  to  amend* 


r  THE  EAftL  or  BARRINGTON  AND 

1837.    J    oTHsas  V.  THE  BISHOP  or 

Nov.  17.  1      LlCHnXLO   AND  (nTEMtftT, 
V     POOLE  AMI>  OTHBUS. 

PlemUtiff — Immaterial  Traverte, 

The  pUUntiffs  alleged  in  the  declarationt 
tkiU  the  majority  of  proprietors  of  certmn 
eatatei  for  the  time  being  mtJun  a  town- 

(14>  4  lUp.  14w 


«Atp,  had  a  rightt  by  etrlw  ^  a  ciutamk,  to 

nominate  a  certain  pereon  in  holy  ordertj  to 
be  the  perpetual  curate  of  the  ehurck:  and 
affirmed,  that  they  mere  the  majority  of  mek 
proprietors  for  the  time  being,  and  had 
mmunaUd  W,  C,  clerk,  at  aJU  and  proper 
person  for  that  purpose.  The  defendants,  m 
their  plea  alleged^  that  they  were  the  mofority 
of  the  proprietors  of  estates  for  the  time 
being,  ^c,  and  did  duly  nominate  one  E.  P. 
clerk,  as  a  ft  and  proper  person  fn  that 
purpose,  mth  a  traverse  of  the  plmnt^t 
being  at  the  time  of  the  nommaiion  of  W,  C, 
the  majority  of  the  proprietor*  of  estates  for 
the  time  being.  A  reptication,  alleging,  that 
the  defendants  did  not  dttly  nominale  E.  P, 
to  be  perpetual  curate,  ^c,  woe  held  ill,  ns- 
asmuch  as  U  ftassed  by  the  traverse  m  <Ar 
defendant^  plea,  and  tremeraed  the  MdHce- 
metU,  nhiek  woe  net  miUerutL 

The  deelaraden  stated,  that  from  time 

whereof  the  memory,  8te.,  there  had  been 
and  still  was  a  certain  ancient  church 
with  cure  of  souls,  situate  and  being  in 
the  township  of  Boulton,  for  the  use  of  the 
inhabitants  of  the  said  township,  and  which 
church,  during  all  the  time  aforesaid,  had 
been  used  and  accustomed  to  be,  and  i>f 
right  ought  to  have  been,  and  still  of  ri^ht 
ought  to  be,  a  perpetual  curacy,  and  which 
said  church  also  long  before  Uie  presenta- 
tion of  tli«  Rev.  O.  H.  Woodbouse,  as 
hereinafter  mentioned,  to  wit,  on  the  let 
of  January  17fO,  was,  and  from  thence 
hitherto  had  been  and  continued  to  be,  aug- 
mented by  the  governors  of  the  bounty  of 
her  late  Majesty  Queen  Anne,  for  the  aug- 
-  mentation  of  the  maintenance  of  the  poor 
clergy,  in  pursuance  of  and  according  to 
the  form  of  the  statutes  in  such  case  made 
and  provided;  that  the  m^ority  of  the 
proprietors  of  estates  for  the  time  being, 
situate  within  the  said  township,  from  time 
whereof  the  memory  of  man  was  not  to 
the  contrary,  had  nominated  and  presented, 
and  had  been  used  and  accustomed  to  no- 
minate and  present,  and  of  right  ought  to 
have  nominated  and  presented,  and  still  of 
right  ought  to  nominate  and  present,  a  fit 
and  proper  person,  being  in  holy  ordm, 
that  is  to  say,  in  the  holy  orders  of  wiest- 
hood,  to  be  the  perpetual  curate  of  the  ftaid 
church,  whenever  at  any  time  the  same 
had  or  should  become  vacant  by  the  death 
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•f  the  ifacn-incnmbent  thereof  or  otherwiMt 
and  to  present  the  said  person  so  nomi- 
nated  to  the  bishop  of  the  said  diocese  for 
the  time  being,  in  which  the  said  church  was 
situated,  to  wit,  to  the  Bishop  of  Lichfield 
sad  Coventry,  for  the  purpose  of  his  being 
sdmitted  and  licensed  by  die  said  bishop  to 
the  perpetual  curacy  of  the  said  church. 
It  then  alleged  a  presentation  of  the  Rev. 
G.H.Woodhonse,  in  18S3,  pursuant  to  the 
coBtam,  and  a  vacancy  by  bis  promotion  to 
the  living  of  Finningley,  in  1 836 ;  whereupon 
afterwards,  to  wit,  on  &c.,  the  then  majo- 
rity of  the  proprietors  of  estates  for  the 
ome  being  situate  withio  the  said  town- 
ship, that  it  to  say,  the  now  plaintiflfs,  who 
then  reapectively  were,  and  still  arei  pro- 
prietora  of  such  estates,  did  nominate  W. 
Csntrell,  clerk,  then  and  cootiaually  after- 
wards hitherto  being  a  fit  and  proper  per- 
son  for  that  purpose,  and  in  holy  orders, 
that  is  to  say,  the  holy  orders  of  priesthood, 
to  be  the  perpetual  curate  of  the  said 
church  of  Boulton,  in  the  place  and  room 
of  the  said  Rev.  G.  H.  Woodhouse,  as, 
under  and  by  virtue  of  the  statute  in  such 
case  made  and  provided,  it  was  lawful  for 
them  to  do,  and  did  then  present  the  said 
W.  Cantrell  to  the  defendant  Samuel,  he 
then  being  Bishop  of  Lich6eld  and  Coven- 
try,  and  by  whom  dte  aaid  W.  Cantrell 
ought  to  have  been  admitted  and  licensed 
to  the  perpetual  curacy  of  the  said  church. 

The  bishop  and  Poole,  in  their  pleas, 
disclaiaied  all  title  in  the  usual  manner, 
save  only  the  one  as  ordinary  to  admit  and 
inttitate,  and  the  other  as  presentee  of  the 
defendants. 

The  other  defendants  pleaded*  that  be- 
fore and  at  the  time  when  it  was  in  the 
declaration  all^d,  that  the  plaintiffs  were 
the  majority  of  the  proprietors  of  estates 
fi>r  the  time  being  situate  within  the  said 
townabip,  and  thence  hitherto,  they,  the 
now  pleading  defendants,  were  and  still 
an,  the  majority  of  the  proprietors  of 
eatatM  for  the  time  being  situate  within 
the  aaid  townahipi  and  then  were,  and  still 
are,  reapcctlvely  proprietors  of  such  es- 
tate* ;  and  that  after  the  said  O.  H.  Wood- 
house  was  so  admitted,  instituted,  and 
inducted  into  the  church  of  Finningley, 
and  real  possession  thereof,  as  in  the  de- 
claration mentioned,  to  wit,  on  the  16th  of 
February  1836,  they,  the  now  pleading 


defendant^  Uien  beti^  the  majority  of  the 
proprietors  of  eatates  for  the  time  being 
situate  within  the  said  township,  and  then 
respectively  being  the  proprietora  of  such 
estates,  did  duly  nominate  the  said  £.  Poole, 
clerk,  then  and  continually  afterwards 
hitherto  being  a  fit  and  proper  person  for 
that  purpose,  and  in  holy  orders,  that  is  to 
•ay,  the  holy  orders  of  priesthood,  -to  be 
the  perpetual  curate  of  the  said  church  of 
Boulton,  in  the  place  and  room  of  the  said 
G.  H.  Woodhouse,  as,  under  and  by  virtue 
of  the  statute  in  such  case  made  and  pro- 
vided, it  was  lawful  for  them  to  do,  and 
did  then,  sUll  being  such  majority  as 
aforesaid,  present  the  said  E.  Poole  to  the 
defendant  Samuel,  he  then  being  Bishop 
of  Lichfield  and  Coventry,  and  by  whom 
the  said  E.  Poole  ought  to  have  been  ad- 
mitted and  licensed  to  the  perpetual  curacy 
of  the  said  church  of  Boulton  ;  wherefore, 
they,  the  now  pleading  defendants,  did 
hinder  and  prevent  the  plaintiffs,  as  in  the 
declaration  mentioned,  and  as  theplaintifis 
had  above  thereof  complained  against  the 
now  pleading  defendants ;  without  thitt 
that  the  plaintiffs  were,  at  the  time  of  the 
aaid  nomination  of  W.  Cantrell,  in  the 
declaration  mentioned,  the  majority  of  the 
proprietors  of  estates  for  the  time  being 
iitutfe  within  the  said  township,  in  manner 
and  form  as  in  the  declaration  was  alleged ; 
and  of  that,  the  now  pleadii^  de&noanta 
pot  themselves  upon  the  country. 

Replication — That  they,  the  defendants* 
except  as  aforesaid,  then  being  such  ma* 
jority,  as  in  the  plea  mentioned,  did  not 
duly  nominate  the  said  E.  Poole  to  be  the 
perpetual  curate  of  the  said  church  of 
Boulton,  in  manner  and  form  as  the  defen- 
dants, except  as  aforesaid,  had  above,  in 
their  plea  in  that  behalf  alleged  ;  and  that 
the  plaintiffs  prayed  might  be  inquired  of 
by  the  country. 

Special  demurrer,  assigning  for  cause, 
that  the  plaintiffs  had  improperly  traversed 
matter  alleged  in  the  inducement  of  the 

J lea,  when  they  ought  to  have  joined  issue, 
oinder. 

Wightman,  for  the  demurrer. — The 
pleading  of  the  plaintiffs  is  clearly  informal. 
They  had  no  right  to  pass  by  the  traverse 
contained  in  the  defendants'  plea.  This, 
however,  they  have  thought  proper  to  do, 
in  violation  of  the  well-known  rule,  that  a 
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traverse  cannot  be  taken  on  a  traverse,  if 
the  first  is  material.  Whilst  this  proposi- 
tion IS  insisted  upon,  the  importance,  ge- 
nerally speaking,  of  tiie  defendants  stating 
their  own  title,  is  conceded,  as  both  parties 
in  this  suit  are  actors  (1),  and  either  may 
have  his  writ  to  the  bishop,  as  the  right 
falls  out  to  be.  The  King  v.  the  Bishop  of 
fVorcetter  {2)  is  a  leading  case  upon  the 
subject;  and  there  the  learned  reporter,  in 
stating  where  the  law  in  the  King's  case 
differs  from  a  common  person's  case,  says 
in  folio  63,  "  But  it  must  be  agreed  that 
there  are  cases  in  which  the  King  may 
desert  his  own  title,  and  not  join  issue  upon 
the  defendant's  traversing  the  King's  title, 
oravoidingit,but  traverse  the  title  made  by 
the  defendant  in  liis  bar,  which  is  directly 
taking  a  traverse  npon  a  traverse,  which, 
regularly,  a  common  person  cannot  do, 
nor,  I  think,  in  any  case  but  where  the  first 
traverse  tendered  by  the  defendant  is  not 
material  to  the  action  brought."  Now, 
there  is  not  the  slightest  analogy  between 
these  cases ;  there  is  nothing  to  warrant  the 
course  pursued  by  the  plaintiffs,  as  theirs 
is  the  case  of  common  persons.  And  so 
again,  it  is  said,  in  Digby  v.  Fitzherbert(S), 
"  Whensoever  a  traverse  is  taken  apt  and 
material  to  the  plaintifTs  title,  the  plaintiff 
is  bound  to  it,  and  cannot,  for  the  same 
thing,  leave  it,  and  force  the  defendant  to 
accept  another  traverse  tendered  by  him ; 
and  there  is  no  case  in  the  law  against  Uiis 
rule  as  I  lay  it."  To  the  same  eflfect  are 
Chicheslejfv,  Tkomptm(*),  Thorn  v.  Sher- 
iMg(5),  and  Com.  Dig. '  Pleader,' (G,)  17. 
If  the-indbceraent  were  material,  which  it 
clearly  ia  not  here,  the  case  would  be 
different,  and  the  plaintiff  might  pass  the 
traverse,  and  traverse  the  inducement,  as 
in  ThraU  v.  the  Bithop  of  London(B), 
where,  in  qmre  impeditt  the  defendant 
pleaded  his  own  title  in  bar,  in  deducing 

(I)  Th«  proposition  ■•  not  uniwialty  correct, 
for  "  if  the  aefttntlant  bath  pnaootad  bi*  olerk,  and 
he  b«  admitted,  institutsd,  aod  inducted  before  tbo 
fttsr*  imptdit  brought,  the  defendant  balb  then  no 
caoM  to  bare  a  writ  to  the  btibop,  for  the  doing  of 
tbat  wbicb  ia  already  done ;  and,  conaaquently.  in 
such  a  eaie,  tbe  defendant  ia  no  actor,  but  a  bar* 
defendant."— Vaagb.  7. 

(«)  Vau|th.ft3. 

(3)  Hob.  104. 

(4)  Cro.  Car.  104. 
(ft)  Ibid. 

(6)  1  H.  BImL  376. 


which,  several  incidental  points  were  also 
stated,  and  the  replication  set  forth  essen- 
tial matter,  whidi,  if  true,  would  fully 
avoid  the  defendants'  tiUe,  but  by  way  ^ 
inducement  to  a  traverse  of  one  of  those 
incidental  points  with  which  traverse  the 
replication  concluded;  and  it  was  held, 
that  a  rejoinder,  taking  no  notice  of  the 
traverse  in  the  replication,  but  traversing 
tbe  matter  of  inducement  which  preceded 
it,  was  good,  and  might  well  pass  by  the 
traverse  in  the  replication,  that  traverse 
being  an  immaterial  one.  The  Proprietm 
of  f/M  Cross  Keys  Bridge  v.  RawUn»(y\  i* 
no  authority  for  the  plaintiffs.  There,  in  an 
action  for  injury  done,  by  the  collision  of 
the  defendants'  ship  against  the  plainttSs* 
bridge,  the  former  pleaded  Uiat  the  jdaia- 
tiffs  had  narrowed  the  channel  by  an  ob- 
struction, and  traversed  that  the  damage 
was  occasioned  by  the  defendants'  care- 
lessness ;  and  the  defendants  were  held  to 
be  entitled  to  give  evidence  in. disproof  of 
carelessness,  afler  they  had  failed  to  esta- 
blish the  imputed  obstruction.  There  tbe 
inducement  was  material,  and  Tindal,  C.J. 
said,  (what  is  admitted  here,)  **  Where  a 
traverse  is  offered,  the  adverse  party  is  not 
allowed  to  give  the  go  by  to  an  inducement 
of  material  fact."  In  fine,  the  discussion 
having  arisen  upon  this,  that  the  majo- 
rity of  the  proprietors  of  estates  had  a 
right  to  present,  which  they  could  only 
do  by  virtue  of  a  custom ;  and  the  plain- 
tiffs having  alleged  tbat  they  were  audi 
majority,  which  is  denied  by  the  defen- 
dants, who  affirm  that  they  constituted 
such  majority,  the  plaintiffs  should  not  be 
allowed  to  pass  by  this  traverse,  and  traverse 
the  inducement,  which  is  wholly  immate* 
rial.  Neither  would  it  be  enough  for  die 
plaintiffs  to  shew  that  the  defendanu  were 
not  a  msjority.  They  should  make  out 
their  own  title,  and  rely  upon  it ;  for  in 
the  words  of  Vaughan,  C.J.,  in  Tuflon  v. 
Tempte(fi)t  **It  can  be  neither  law  nor 
common  reason  for  the  plaintiff  to  tell  the 
defendant.  You  have  no  good  title,  and 
thence  to  conclude,  therefore  I  have." 

CoKUngt  contriL — Tbe  church  being 
void,  both  parties  here  are  to  be  considered 

(7)  3  Bing.  N.C.  71 ;  i.  e.5  Uw  J.  Rap.  (ra) 
CP.  331. 

(8)  Vsogh.  7, 
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MS  acton,  and  either  party  is  entitled  to 
his  writ  tothe  bishop,  ad  admUtendum  cleri' 
am— Com.  Dig.  'Pleader.'  3,  (I,)  9; 
S  Black.  Com.  250.  I'he  best  mode  of 
pleading  is,  clearly,  that  by  which  the 
question  at  issue  may  be  placed  more 
promptly  before  the  Court,  and  such  mode 
lias  been  adopted  by  the  plaintiffs.  Here 
are  two  contending  parUes»  one  claims  to 
be  the  majority,  which  is  denied  by  the 
other;  and,  under  present  circumstances, 
the  inducement  which  the  plaintiffs  have 
traversed,  is  material,  and  the  traverse 
taken  by  the  defendants  is  not  so.  The 
right  of  presentation  is  asserted  to  be  in 
the  majority  of  the  proprietors  of  estates 
for  the  time  being.  Now,  such  majority 
is  not  by  such  allegation  confined  to  those 
who  are  actually  proprietors  of  such  estates ; 
it  is  not  a  positive  majority  ;  but  it  is  the 
majority  of  those  proprietors  who  attended 
for  the  purpose  of  nominating  and  pre- 
seating.  Thus,  if  a  certain  number  attend, 
and  nominate,  the  majority  of  those  who 
attend  will  {nrevail,  though  they  may  not 
constitute  a  majority  of  all  the  proprietors. 

[TiwDAL,  C.J.— The  words  are,  "The 
majority  of  the  proprietors  of  estates  for 
the  time  being  situate  within  the  said 
township."] 

If  the  Court  should  be  of  opinion  that  the 
action  should  be  maintained  by  all  who  were 
present,  there  could  be  no  action  brought, 
as  they  who  were  in  the  minority  would 
not  conduct  it;  and,  in  such  case,  the  parties 
shonld  plead  in  abatement,  not  in  bar  to 
the  action — Com.  Dig.  *Abatanent,'  (£,) 
9,10.  If itwereall^dfOrwerenecessarily 
to  be  inferred,  that  the  pldntil^  were  the 
whole  majority,  the  case  would  be,  perhaps, 
difierent ;  for  that  which  is  necessarily 
understood,  intended,  and  implied,  is  tra- 
versable as  much  as  if  it  were  expressly 
alleged — Z  Sound.  10,  n.  14.    But  this  is 
not  so:  to  support  such  inference,  the  word 
atone  should  be  interpolated,  and  then  the 
statement  would  be,  that  the  plaintiffs 
alone  attended  to  present.    Hence,  there- 
fore, it  appears  tbat  the  traverse  of  the 
dei^idants  is  not  material,  but  the  in- 
ducement is  ;  and,  in  passing  by  the  tra- 
verse, and  traversing  the  inducement,  the 
plaintiffs  have  acted  consistently  with  the 
rules  of  pleading.  The  King  v.  ike  Bigkop 
of  fforeester doe»  not  apply;  for  where  the 


church  is  full,  the  defendant  need  not  make 
out  his  title  at  all,  and  consequently  the 
inducement  there  was  not  material,  as  it  is 
here.  In  Chichetley  v.  Thompson,  the  in- 
ducement that  an  office  was  found  before 
the  escheator  of  the  county,  by  a  writ  of 
diem  elauritextremum,  was  merely  prefatory, 
and  consequently  the  traverse  could  not 
be  passed  by,  and  a  traverse  taken  upon 
such  inducement.  And  in  The  Proprietors 
of  the  Crot*  Keys  Bridge  v.  Rtmltnt,  Tin- 
dal,  C.J.  admitted  that  a  traverse  may  be 
taken  aHier  a  traverse. 

'  Wightman,  in  reply,  denied  that  the  con- 
clusion contended  for  should  be  attained 
by  direct  averment  in  the  declaration,  or 
inferred  by  necessary  implication,  for  the 
purpose  of  rendering  the  defendants'  in- 
ducement material,  and  consequently  mak- 
ing' it  the  subject  of  traverse.  He  also 
urged,  that  no  necessity  was  imposed  upon 
the  defendants  of  setting  out  their  title, 
and  referred  to  Dtmoert  v.  the  Bishop  of 
Worcester  (9),  where  in  guare  impedit  it  was 
held,  that  if  a  defendant  have  judgment 
upon  a  demurrer  to  a  declaration,  he  shall 
have  a  writ  to  the  bishop  without  making 
any  title. 

The  Court  were  of  opinion  that  the  re- 
plication was  tainted  by  the  vice  imputed 
in  the  demurrer,  and  being  about  to  pro- 
nounce judgment  accordingly, 

CowUng,  for  the  plaintiffs,  prayed  leave 
to  amend,  which  was  granted. 


Practice — WUkdramng  Pleat — Z>e»wrr«r. 

Where  a  plaintiff  demurred  to  certain  pleas 
to  the  second  count  in  his  declaration,  and  re- 
plied to  thepleas  to  the  third  count,  and  find- 
ing, upon  judgment  being  pronounced  in  his 
favour  on  the  demurrer,  that  the  plea  to 
which  he  had  replied  was  liable  to  the  same 
objection  in  substance  as  those  which  had 
declared  badt  applied  to  the  (  ourt  to 
be  allowed  to  strike  out  thefrst  count  of  his 
declm'atiorh  to  which  the  general  issue  had 

(9)  lpjw,14,(B). 
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been  pleaded,  and  the  replicalion  to  the  plea 
to  the  third  count,  and  to  substitute  a  de~ 
murrer  in  place  of  such  replication  ;~~-tfie 
Court  refused  the  application,  inasmuch  as 
the  plaintiff  had  it  in  his  onm  pomer  to  attain 
the  desired  ol^ect  mthout  their  interference, 
by  entering  a  nolle  proseqtii  to  the  first  and 
third  eotmts* 

In  this  case  the  defendant  pleaded  the 
general  issue  to  the  first  count,  and  se- 
veral pleas  to  the  second  count  of  the  de- 
claration, to  which  the  plaintiflf  demurred 
specially.  To  the  plea  put  upon  the  re- 
cord to  the  third  count,  the  plaintiff  replied 
generally.  The  plaintiff  had  judgment 
upon  the  demurrers  (1),  ami  it  having 
been  found  that  the  plea  to  the  third  count 
was  also  vicious,  and  tainted  in  substance 
with  that  defect,  for  which  the  Court  had 
pronounced  the  other  pleas  to  be  bad, 

Wilde,  Serj.  obtained  a  rule  tor  striking 
out  the  first  count  of  the  declaration,  and 
the  repHcatkm  to  the  plea  which  had  been 

Steaded  to  the  third  count,  and  putting  a 
etnurrer  in  its  place.  There  could,  he 
said,  be  no  objection  to  striking  out  the 
first  count,  to  which  the  general  issue  had 
been  pleaded,  such  course  being  sanctioned 
by  every  day's  practice ;  and,  under  the 
present  cireumstanees,  the  application  for 
substituting  <he  demurrer  for  the  replica- 
tion should  be  ^so  assented  to.  It  would 
be  preposterous  to  allow  the  parties  to  go 
to  trial  upon  an  issue  joined  on  a  plea 
already  decided  to  be  bad,  the  defect  in 
which  could  not  be  cured  by  verdict,  and 
upon  whioh  a  finding  Gar  the  defendant 
would  be  unavailing,  as  the  Court  should 
of  neceuity  enter  judgment  for  the  plain- 
tiff, non  obstante  iwm&cto.  The  result  of 
such  contingency  would  be  the  loss  of  his 
costs  to  the  plaintiff,  as  the  party  in  whose 
favour  such  judgment  is  entered  is  not 
entitled  to  any. 

Talftmrd,  Serj.  and  V.  Williams  shewed 
cause,  and  contended,  that  there  was  no 
ground  for  the  application.  The  effect  of 
its  being  assented  to  by  the  Court,  would 
be  to  reduce  the  number  of  counts  to  one, 
and  thereby  alter  the  nature  of  the  discus- 
sion akt^^ber ;  they  referred  to  Strolher 

(1)  3  Bing.  N.C.  950;  s.e.$  Law  J.  IUp.(N.s.) 


V.  Randerson  (2),  where,  in  trespaas,  pleaa, 
first,  not  guilty;  second,  a  justification; 
replication,  and  new  assignment,  to  which 
the  defendant  demurred — on  the  first 
issue  the  plaintiff  had  a  verdict,  damages 
1  Si.,  with  nominal  damages  on  the  second. 
He  entered  a  nolle  prosequi  to  the  new  as- 
signment, and  gave  the  defendant  judg* 
ment  on  the  demurrer.  The  noUe  prosead 
was  set  aside,  Coleridge,  J.  saying.  "The 
plaintiff  may  enter  a  noUe  prosequi  as  to 
the  whole  cause  of  action.  But  were  be 
to  proceed  as  be  desires,  he  would  be 
taking  the  chance  of  a  verdict  on  the  ge- 
neral issue,  and  if  he  succeeded,  he  would 
abandon  his  new  assignment,  keepii^  ail 
he  could  get  by  the  verdict ;"  and  to  De 
Ruizen  v.  Lloyd(S). 

Wilde,  Serj.f  in  support  of  the  rule,  de- 
nied the  applicability  of  the  cases  cited  ; 
in  the  Istter,  the  party  abandoned  hn  rule 
for  a  new  trial,  and  was  then  unwilling 
that  the  old  verdict  alKmld  aland. 

TwDAL,  C.J.— The  Court  will  not  lay 
down  any  general  rule  npon  the  aabjeet. 
The  rule  should,  I  think,  be  discharge<l  in 
a  case  like  this,  where  the  plaintiff,  after 
a  judgment  on  demurrer  in  his  favour,  has 
it  in  his  power  to  set  himself  right  by  en- 
tering a  noUe  prosequi  as  to  these  counts, 
the  first  and  third.  No  objection  is  taken 
to  these  counts  on  the  ground  of  misjoin- 
der (4),  in  which  case,  such  course  could 
not  be  pursued.  The  object  merely  ia 
to  disencumber  the  record  of  certain  canaea 
of  complaint. 

Vadohak,  J. — ^I  agree  that  die  nile 
should  be  disduvged.  We  abonld  not  in- 
terfere in  a  caae  whore  the  jpar^  can  aet 
himself  right  withont  the  nsaiatance  of  the 
Court,  by  entering  a  nolle  jiroMfin  aa  to 
the  two  counts. 

The  other  Judges  concurring, — 

Rule  £»chirged, 

(1)  5  Dowi.  p.c.  tea 

(S)  5  Ad.  &  B.  4M ;  s.  e.  0  Uw  J.  Rep.  (N.fl.) 

K.a  its. 

(4)  Thtt  s  puty  MBBot  eatar  a  noUt  fnmqui  as 
to  Mmit  coooU,  wber*  tba  caose  of  denonar  is  » 
miajoisder  of  counts,  ride  Ron  it.  Bowlsr,  1  H.  Bl. 
108  ;  vide  alao  Butlar  v.  Mapp,  10  Bing.  991 ;  a,  e. 
S  Uw  J.  lUp.  (N.s.>  CP.  19& 


Digitized  by  Google 


MICHAELMAS  TERM,  1837.  65 


Not  Si  )     wJi-tiE  «.  oiPsoN. 
Judgment  at  in  Cote  of  a  Nonsuit. 

The  defendant  cannot  obtain  judgment 
M  in  etue  of  a  nonmil,  afier  having  served 
tie  plaintiff  with  an  order  for  further  and 
better  particuiars,  though  the  pUdm^  has 
taken  no  no6ce  of  swh  order. 

In  tbia  case — 

Img*  had  obtuned  a  rule  «n  for  judg- 
ment as  in  case  of  a  nonsuit. 

ffUde,  Serf,  shewed  cause,  and  relied  on 
an  afBdavit,  which  stated  that  the  defen- 
dant bad  served  the  plaintiff  with  an  order 
for  further  and  better  particulars.  By  so 
doing,  he  had  taken  a  step  which  tied  up 
the  ^intiff's  bands  ;  and  he  had  no  right 
to  call  upon  the  Court  to  punish  the  plain- 
tiff for  not  doing  that  which  he  (the  defen- 
dant) prevented  him  from  doing. 

IngSf  in  support  of  the  rule,  admitted 
the  &ct  of  the  order  for  further  and  better 
particulars ;  but  the  plaintiff  took  no  notice 
wfaaterer  of  that  proceeding,  and  treated 
it  as  a  nullity.  It  would  be  a  hardship 
npon  the  defendwt,  if  he  were  obliged  to 
attach  importance  to  that  to  which  the 
idaintiflT  attached  lume. 

Per  CKriom.— We  caimot  distinguisb 
diis  from  the  ordinary  case  in  which  one 
of  the  litigating  parties  ties  up  the  hands 
of  the  other,  by  an  injunction  out  of  the 
Court  of  Cluncery.  The  rule  should  be 
discharged.  The  costs  to  be  costs  in  the 
came. 

Rule  discharged  accordingly. 


18S7.    >  iPAaEs  V.  SABUtt  aKi»  oil* 
Not.  S9.  3  lbtt. 

Wiimeu — ComadMnon  to  exandm^ 

OratimrtaHeet  under  wkick  tie  Cottrt  mil 
r^iue  to  graiU  a  coHmuiion  to  examine  a 
mitmeee  abroadt  vnleu  the  money,  far  the  re- 
eooery  of  which  the  adiM  is  woitgJU,  is 
paid  into  court. 

R.  V.  JUchards  had  obtained  arule  on  the 
part  of  the  defendant  Barrett,  for  a  com- 
Nsw  SsatBt,  VII.-C.P. 


mission  to  examine  a  witness  at  Adelaide, 
in  Australia.  Hie  affidavit  on  which  it  wat 
granted,  stated  that  the  plaintiff  had  given 
notice  of  trial  for  the  sittings  afler  Trinity 
term,  but  had  not  set  down  the  cause  for 
trial  before  the  day  of  such  sitting :  that 
upon  the  ISth  of  October,  the  deponent 
first  heard  that  the  witnesst  to  obtain  whose 
evidence  the  commission  was  applied  for, 
Was  about  to  leave  England  for  Australia, 
and  applied  by  letter  to  the  plaintiff'a 
attorney  for  his  consent  to  examine  him 
previous  to  his  departure,  which  was  re- 
niaed ;  the  attorn^,  however,  proposing 
to  try  the  cause  upon  the  1 6th  of  October, 
and  giving  his  consent  accordingly.  The 
proposition  was  not  rejected  by  the  attor- 
ney of  Barrett,  but  the  attorney  of  the 
other  defendant,  Gillett,  refused  his  assent; 
and  finally,  the  witness,  though  subpoenaed, 
left  the  country  and  proceeded  upon  his 
voyage. 

fVtlde,  Serj.,  on  shewing  cause,  relied 
on  an  affidavit  which,  he  said,  shewed  it 
to  be  clearly  the  intention  of  the  parties 
to  evade  the  just  demand  of  the  plaintiff, 
under  the  pretext  of  seeking  acommission. 
The  defendants  appeared  by  different  at* 
tomies,  and  upon  the  11th  of  May  they 
took  out  a  summons  for  time  to  plead, 
and  obtained  a  fortnight.  Notice  of  trial 
was  given  for  the  Siuings  afler  Trinity 
term.  Barrett's  attorney  then  ap^ieo 
for  further  time»  and  upon  the  29tn  of 
May  took  out  a  summons  to  enable  bim 
to  plead  several  matters.  Upon  the  2nd 
of  June,  an  order  was  made  to  amend 
Barrett's  plea.  Upon  the  12th  of  June, 
the  other  defendant,  Gillett,  obtained  art 
order  to  plead  another  plea,  and  upon  the 
1 7th  of  June,  Barrett's  attorney  refused 
to  accept  the  issue.  Upon  the  21st  of 
June,  an  order  was  obtained,  that  the 
amended  issue  should  be  received,  and  it 
waa  not  until  the  1 3th  of  October,  that  the 
application  was  nutde  for  the  examination 
m  the  witnvts,  whose  evidence  waa  said  to 
be  important.   He  also  referred  to  Lloj/d 

Key  (1),  for  the  purpose  of  shewing  tut 
it  waa  not  a  matter  of  eourae  for  the  Court 
to  grant  a  commission  to  examine  a  witness 
at  a  distance :  they  must  be  satisfied  that 
his  evidence  would  be  important  and  ma- 
terial. 

(1)  S  Dowl.  P.C.  «5S. 
K 
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TiNDAL,  C.  J.  —  From  what  we  have 
heard  on  this  discussion,  there  is,  I  thinks 
very  strong  reason  to  suspect  that  the  inten- 
tion of  this  defendant  is  to  keep  the  plain- 
tiff' at  arm's  len^di.  The  conduct  exhihited 
upon  this  occasion,  resembles  that  exhibit- 
ed in  the  time  of  the  old  doctrine  of  essoin, 
where,  when  in  a  suit  against  two,  who 
were  not  to  answer  until  they  both  ap- 
peared, and  the  appearance  of  one  would 
excuse  the  other's  default,  and  they  agreed 
that  the  one  should  appear  or  be  essoined 
one  day,  and  the  other  should  appear  or 
be  essoined  on  the  future  day,  so  that  each 
party  as  he  appeared,  or  was  essoined  in 
turn,  had  another  day,  by  the  adjournment 
of  the  party  who  then  appeared  ot  was  es- 
soined. Thits,  when  one  of  them  was  tired 
out,  the  other  took  the '  matter  up,  and 
by  wlopting  this  practice,  the  parties  in  the 
time  of  the  old  do«trIne  were  said ,  "^fimrcher 
per  estoine"  that  is  to  say,  "  to  fork  or  di- 
vide the  essoin"  (8),  Upon  the  present 
occasion,  without  referring  to  other  matters 
which  are  sufficiently  visible,  I  will  merely 
lay  my  finger  on  one.  The  defendants 
pleaded  separately,  and  when  the  plaintiff 
found  it  necessary  to  amend  his  plead- 
ing, why  shoidd  Barrett's  attorney  have 
refused  to  receive  the  amended  issue  ? 
What  objection  was  he  entitled  to  raise  t 
How  could  he  have  been  aflected  ?  Why 
in  such  situation  shovdd  he  refuse  to  go 
to  trial?  As  it  appears  to  me,  the  defendant 
cndeavonra  to  avail  himself  of  an  act  of 
parliament,  for  the  purpose  of  enabling 
nim  to  do  injustice ;  and  to  entitle  him  to 
the  attainment  of  that  which  he  has  In  view, 
his  should  be  more  than  an  ordinary  affi- 
davit. T|ie  rule,  as  sought,  should,  I 
think,  be  discharged  ;  but,  as  it  would  be 
a  great  hardship  upon  the  party  to  pay  the 
money,  if  it  is  not  due,  the  justice  of 
the  case  will,  in  my  opinion,  be  satisfied, 
granting  the  application  upon  the  con- 
dition of  the  money  being  brought  into 
court,  and  left  there,  until  it  appears  from 
the  result  of  the  investigation  to  whom  it 
justly  belongs. 

JK.  K  Riehardi  trusted  that  the  rale  of 

(t>  Smmimn  vUUiim,  FleU.  lib.  6.  t.  9.  The 
above  wta  nnwdied  in  ttm9  casea  by  Stat.  Weat.  1. 
e.  43,  and  Gloat,  e.  10.  See  tbe  practice  described 
im  SeUon'a  Crompton's  Practice,  p.  5,  and  tbe  ex* 
Rmple  giTrn  is  t  InaL  Vdft. 


practice  in  this  court  would  be  different 
from  that  adopted  in  the  Court  of  Ezebe- 
quer.  When  the  latter  Court  assented  to 
an  application  for  the  examination  of  a 
witness  in  the  colonies,  they  left  it  optiimal 
with  the  party,  whether  the  examinatimi 
should  be  taken  under  a  mandamus  or  a 
commission.  Now,  to  avail  himself  of  the 
former,  the  party  should  be  within  the 
jurisdiction  of  the  superior  courts  abroad, 
and  within  the  reach  of  their  subpoena ; 
and  besides,  such  process  should,  from  its 
expense,  be  avoided.  It  was  therefinra 
desirable,  that  in  the  present  instance  tbe 
rule  should  be  for  taking  tbe  evidence 
abroad  under  a  commission,  wherever  the 
witness  might  be. 

The  CooKT  assented  to  die  suggestioiit 
and  made  the  rule  for  the  oonunissioD.  ab- 
solute, with  leave  to  either  side  to  put  ad- 
ditional quesdons  viod  tMwe,  the  'defendant 
paying  the  money  into  court  (8)> 


1837.     \      STAPLES  AND  AHOTHBA  V. 
Nov.  S5.  /  HOCDSVOaTH. 

Practice.  —  Pleading  Issuably  —  Bank- 
ruptcy, 

A  pka  of  bankruptcy  of  one  theplam- 
tiffSf  after  the  eommauxmeitt  ef  the  not,  ii 
itoi  an  iiiualde  pUa  •wsfAin  the  meamng  oj 
a  Judge* t  order  tojplead  iiwah^. 

It  seerm  that  an  ueuabte  plea  u  not  nwrely 
a  plea  on  which  ittue  may  be  takenf  hut  one 
t/Mt  goe$  to  the  suhetantuU  merit*  itf  the 
action. 

In  this  case,  the  defendant,  under  the 
usual  terms  Of  pleading  issuably,  rejoining 
gratis,  and  taking  short  notice  of  trial,  in 
addition  to  non  assumpsit,  pleaded  the 
bankruptcy  of  one  of  the  plaintiffs  since 
the  commencement  of  the  action ;  and  the 
latter  plea  having  been  directed  to  be 
struck  out  by  a  Judge  at  chambers,  mm 
incompatible  with  the  order  to  plend  iraii- 
ably,— 

Oreenwood  obtained  n  rule  for  reetorii^ 

(S)  The  money  wu  not  paid  into  eoort ;  cod«b- 
quently  the  rale  was  Dot  drawn  up,  and  oo  a  trial 
at  Guildhall,  io  tbe  aittiog  after  tern,  the  ptaintiff 
bad  a  TCidiet. 
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the  pleti  on  ihe  ground,  tliat  U  wu  an 
iwuable  plea. 

R.  V.  Rkhard$  «hewed  cause,  moA  con- 
tended, that  it  was  not  enough  that  the  plea 
put  in  by  the  defendant  should  be  one  oo 
which  issue  might  be  taken,  but  it  should 
be  such  as  went  to  the  real  merits  of  the 
ease,  which  it  was  evident  this  did  not.  The 
plea  went,  at  the  utmost,  to  the  personal 
disability  of  a  third  party,  and  such,  even 
if  it  did  exist,  would  not  relieve  the  de- 
fendant, as  it  did  not  shew  that  he  had 
not  entered  into  the  alleged  contract.  It 
waa  vpm  such  principle  that  a  plea  in 
abatement  was  not  an  issuable  plea — 1 
Bwrr^  5£>,  nor  a  false  plea  of  judgment  re- 
covered— 1  Sir  W.  Biack,  376,  nor  a  plea 
of  alien  enemy — 8  TprmRep,  71,  inasmuch 
as  these  did  joot  go  to  me  merits,  but 
merely  caused  a  personal  disability  which 
might  be  removed.  He  also  referred  to 
Slmner  v.  Barker  (1),  said  to  have  been 
decided  by  Patteson,  J.,  in  18S5. 

Wilde,  Serj.  and  Greenwood,  in  support 
of  the  rule. — The  plea  comes  within  the 
prinoif^,  on  which  that  which  constitutes 
■an  issuable  plea  is  supposed  to  rest,  and 
there  is  bo  ground  for  the  objection  which 
Jbas  been  raised.  In  Fester  Y.Sfum{%\yypoxk 
shewing  cause  ^inst  a  rule  for  dischwg- 
ing  a  Judge's  order,  it  was  sud  by  Denni- 
son,  J.,  "  j^eadin^  isauably,  meant 
pleading  sndi  an  isaue  as  the  plaintiff  might 
go  to  trial  upon  i"  he  says  nothing  as  to 
the  ae^sMty  oftbeplea  going  to  the  merits ; 
and  in  SamUU  v.  QiUard{$),  Abbott,  C.J. 
states  the  proposition  in  the  alternative, — 
"if  the  party  who  has  obtained  time  on 
the  terms  of  pleading  issuably.  by  his 
pleadiog  fails  to  bring  the  merits  of  the 
rase,  or  some  question  of  fa(^,  in  issue." 
In   Searle  t.  Bradthan  (4\  it  is  ex- 

Prsesdoiti  of  Pleas,  bjCfailty,  Jan..  11 ;  nd 
Ow  aaiM  Imuned  Judge  mtde  a  similar  ordn,  upon 
•omDona  to  strike  oat  i  plea  of  bankruptcjr.  in 
KdowIm  v.  Ward  nd  naother,  which  waa  an  action 
4«  tin  CMe  Bgainst  the  aberilT  rtT  Kent  and  bta  officer, 
for  wroogfullj  Boiziog  and  selling,  under  a  writ  of 
Jieri  facias,  certain  articles  of  furniture,  which  the 
plaintiff*  alleged  he  bail  let  to  the  party  agunrt 
vfaom  tlie  execution  iasued. 
(«)  «  Borr.  781. 

(3)  5  D.& R.6«);s.c.SLawJ.Rep.K.B.108. 
<4)  S  Dowl.  P.C.  f 89 ;  a. c.  3  Law  J.  Rep.(N4.) 
Excb.  Xtf. 


pressly  said,  that  a  plea  of  bankruptcy  is 
an  issuable  plea ;  and  though  in  Siadholme 
V.  HodgMon  (5)  it  was  held,  that  after  the 
defendant  had  obtained  an  order  for  time  to 
plead,  on  the  condition  of  pleading  issuably, 
he  could  not  plead  the  Statute  of  Limi- 
tations, or  any  other  plea  which  did  not 
go  to  the  merits,  this  case  was  afterwards 
overruled  in  Rucker  v.  Hannay  (6);  and 
in  Maddocks  v.  Holmes  (7),  the  Court  said, 
that  the  Statute  of  Limitations  was  not 
necessarily  unconscientious.  So  also  in 
Minchin  v.  Hart  {8),  where  ^e  plaintiflT 
having  become  bwkrupt  before  plea  pleadr 
ed,  the  defendant  obtained  ui  order,  that 
he  should  give  security  for  coats,  and 
afterwards  pfeaded  the  bankruptey, — it  waa 
held  that  the  plea  could  not  he  aet  a«de. 
In  Nemham  v.  Do»ding  (9),  where  the 
defendant  being  under  terms  to  plead  issu*- 
ably,  filed  a  special  demurrer,  assigning 
for  cause  a  misjoinder  of  counts ;  and  the 
plaintiff,  after  this,  having  signed  judgment 
for  want  of  a  plea,  the  Court  held,  that  he 
could  not  treat  such  demurrer  as  a  nullity ; 
and  in  Barker  v.  Gleadow  (10),  a  defen- 
dant having  obtained  time  to  plead,  on 
the  terms  of  pleading  issuably,  it  was  hdd, 
that  he  was  not  thereby  precluded  fVom 
demurring  specially,  for  good  cause  to 
the  replication.  Besides,  the  Court  will 
take  into  conaideration  the  inconvenience 
and  detriment  which  might  result  to  the 
defendant  from  the  refusal  of  thia  applica>- 
tion ;  for  if  an  action  should  he  brought 
against  him  by  the  assignees,  it  would  be 
no  answer,  that  a  former  action  was  brought 
by  the  bankrupt  upon  the  same  promises 
before  his  bankruptcy,  and  was  sUll  pend- 
ing— Bigga  V.  Cox  (1 1) ;  and  to  the  same 
eifect  is  Kinnear  v.  Tarrant  (12).  It  may 
also  happen,  that  the  defianduit  may  have 
a  good  ground  of  defence  against  the  assig- 
nees, which  he  may  not  have  against  the 
bankrupt ;  it  might,  moreover,  be  condu- 
cive to  his  interest  to  examine  the  bank- 
rupt; and  it  would  be  unjiut  to  deprive 

(5)  2  Term  Rep.  390. 
(ti)  STerm  Rep.  t«4. 

(7)  1  Boa.&  Pul.«8. 

(8)  1  Chit  Rep.fflS. 

(9)  Ibid.  711. 

(10)  SDowI.  P.C.  134. 

( 11 )  4  B.  & C.  9ff> ;  a.  c.  4  Uw  J .  Rep.  K.R.  58. 
(1?)  15  East,  6X7. 
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him  of  thii  advantage,  by  allowing  the  bank- 
rupt to  remain  a  plaintiff*  upon  the  record. 

Cur.  adv.  mUt. 

TiNOAL,  C.J, — Thia  waa  a  motion  for 
leave  to  plead  the  bankruptcy  of  one  of  the 
plaintiflft,  which  took  place  after  the  com- 
mencement of  the  action,  in  addition  to  the 
plea  of  non  assumpsit.  It  was  made  by  way 
of  appeal  from  the  decision  of  a  Judge  at 
chambers,  who  had  refused  to  allow  the 
two  pleas.  The  defendant  had  had  time 
given  him  to  plead  on  the  usual  terms,  one 
of  which  was,  that  he  should  plead  issuably ; 
and  the  question  debated  on  the  motion 
before  us  was,  whether  the  proposed  plea 
is  an  issuable  plea,  within  the  meaning  of 
a  Judge's  order  ;  and  we  are  of  opinion, 
that  it  is  not.  The  meaning  of  the  term 
"pleading  issuably,"  as  stated  by  Lord 
K^nyon  (13),  is  not  merely  pleading  a  plea 
on  which  issue  may  be  taken,  but  such  a 
I^a  as  ^oes  to  merits ;  and  the  substan- 
tial merits  of  the  action  in  this  case  are, 
whether  the  defendant  ever  entered  into 
the  alleged  contract,  and  whether  he  had 
broken  it.  But  the  effect  of  the  proposed 
plea,  if  allowed,  will  be  merely  to  turn  the 
platntifTs  round,  in  order  that  the  same 
question  may  be  litigated  in  another  ac- 
tion. Now,  it  is  obvious  that  the  sub- 
stantial merits  of  the  controversy  between 
these  parties  may  be  tried,  as  well  in  the 
present  action  as  in  one  to  be  brought  by 
the  solvent  plaintiff*  and  the  assignees  of 
the  bankrupt,  against  the  present  defen- 
dant ;  and  it  appears  to  ns,  that  no  injury 
can  result  to  the  delbi^ant,'from  his  being 
compelled  to  try  the  question  of  his  lia- 
bility, in  the  present  form  of  action  ;  for, 
if  the  plaintiffs  should  recover  judgment 
against  him,  and  receive  satisfaction,  the 
present  defendant  can  never  be  compelled 
to  pay  the  money  over  again ;  or  if  we  put 
the  case  the  other  way,  and  suppose  the 
defendant  to  succeed  in  the  present  action, 
and  obtain  a  judgment  on  a  plea  which 
goes  to  the  merits,  we  are  of  opinion  that, 
in  that  case  also,  the  judgment  would  be  a 
bar  to  any  subsequent  action  which  should 
be  brought  by  the  solvent  plaintiff  in  con- 
junction with  the  assignees  of  the  bank- 
rupt.   Tt  was  argued,  that  the  defendant 

(13)  8Ttrai  VLep,  71. 


may  have  a  good  defence  against  any  ac- 
tion to  which  the  assignees  are  parties, 
though  such  defence  might  not  be  available 
against  the  present  plaintifrs,  and  that  it  is 
uniust  to  deprive  him  of  any  advantage 
which  the  supposed  plea  wotud  give  him. 
It  appears  to  ns,  however,  that  the  possi- 
bility of  a  good  defence  being  made  to  the 
action,  if  brought  by  the  assignees,  does 
not  render  the  plea  an  issuable  plea  on  the 
merits.  That  must  depend  not  on  any 
extrinsic  circumstances,  but  on  the  nature 
of  the  defence  raised  by  the  plea  itself :  if 
there  are  any  circumstances  dekon  the 
plea,  which  would  render  it  fit  that  it  should 
be  pleaded,  they  may  in  the  particular  case 
furnish  grounds  for  an  aj^lication  to  be 
released  from  the  terms  imposed  by  the 
Judge's  order ;  but  they  cannot  make  the 
plea  itself  an  issuable  plea.  Anodier  argu- 
ment prcased  upon  us  has  been,  that  tha 
defendant  may  wish  to  examine  die  bank- 
rupt, or  to  give  in  evidence  declamtions 
made  by  the  assignees  ;  but  we  tiiink  the 
same  answer  applies  to  this  as  to  the  pre- 
ceding objection.  A  further  ground  on  which 
the  propriety  of  allowing  the  two  pleas  t* 
be  pleaded  becomes  very  questionable,  is, 
that  the  one  is  a  plea  in  bar  generally,  and 
the  other,  a  plea  to  the  further  maintenance 
of  the  action.  But,  as  a  decision  on  that 
ground  would  probably  lead  only  to  a  fur- 
ther application  to  the  Court  in  a  different 
form,  we  have  thought  it  best  to  decide 
the  question  upon  the  point  which  has  been 
argued  before  ua;  and  we  cannot  but  ob- 
serve, that  in  the  partieular  ease  before  us, 
there  is  the  leas  reason  to  doubt  that  the 
plea  is  dilatory,  aa  the  assignees  are  stated 
to  have  disclaimed  interfering.  We  there- 
fore think,  this  rule  must  be  dischai^ed. 

Rule  diiehmrged. 


Not.  25. 

^OOUtDAKDOTHKa...  OUV.a. 

Ship  and  Skipping — Average — Stomage. 

Where  the  thtp  omur  has,  by  the  custom 
of  the  tradtt  the  priviUge  of  slommg  certain 
good*  upon  the  deckt  Aff  vFoprietor  ^  mob 
goads  hias  a  right  to  conlruiUion  agamst  the 
sAtp-oanier,  if  such  goods  are  thromm  over'- 
board  for  the  bewjit  and  preseroation  tf  the 
rest  of  the  cargo. 
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Tbe  second  count  of  the  dedaration 
stated,  that  tbe  plaintiffs,  before  &c.,  were 
the  owners  and  pn^rietors  of  certain  mer- 
chandise or  chattels,  to  wit,  twenty-six 
pieces  of  timber,  then  being  in  and  on  board 
s  certain  ship  or  vessel  of  the  defendant, 
snd  laden  and  placed  on  the  deck  tliereof, 
to  be  carried  and  conveyed  thereon  on 
freight  payable  to  the  defendant  on  that 
behalf  for  a  certain  voyage,  whereon  the 
raid  ship  was  then  proceeding,  to  wit,  from 
Quebec  to  London:  and  whereas,  before 
Mid  at  the  time  of  the  loading  of  the  said 
last-mentumed  pieces  of  timber  in  and  on 
board  the  said  ship  or  veuel,  there  had 
been  and  was  a  certain  ancient  and  laud- 
aUe  custom  used  and  approved  of,  touch- 
ii^  and  concerning  the  loading  of  timber 
in  and  on  board  ships  or  vessels  trading 
between  Quebec  and  London,  and  employed 
in  carrying  timber  from  Quebec  to  London 
aforesaid — that  is  to  say,  that  the  owners 
of  such  ships  or  vessels  had,  and  had  been 
nsed  and  accustomed  to  have,  and  of  right 
have  had,  and  still  of  right  ought  to 
have,  for  themselves  and  their  servants, 
tbe  liberty  and  privilege  of  loading  and 
placing  on  the  deck  of  such  ships  or  ves- 
sels a  reasonable  part  of  such  timber  as 
they,  from  time  to  time  respectively,  were 
employed  to  bring  from  Quebecto  London  i 
and  whereas  also  the  said  ship  or  vessel 
in  that  count  first  mentioned,  at  the  time  of 
tbe  happening  of  the  damages  and  losses  in 
that  count  mentioned,  was  a  ship  or  vessel 
trading  between  Quebec  and  London,  and 
employed  in  carrying  timber  from  Quebec 
to  London  aforesaid,  and  the  said  twenty- 
six  pieces  of  timber  so  laden  and  placed 
on  the  deck  of  the  said  ship  or  vessel,  then 
was  a  reasoiuble  part  in  that  behalf  of  the 
timber,  which  the  defendant  was  then  em- 
I^yed  to  carry  on  that  voyage  by  the  said 
ship  or  vessel  from  Quebec  to  London, 
and  tbe  said  twenty-six  pieces  of  timber 
were  laden  by  the  defenmnt  on  the  deck 
of  tbe  aaid  ship  or  vessel  in  pursuance  of 
and  according  to  tbe  said  custom:  and 
whereas  also,  whilst  the  said  ship  or  vessel 
was  sailing  and  proceeding  on  her  said 
voyage  with  the  said  chattels  and  merchan- 
dise on  board,  to  wit,  on  &c.,  by  storms, 
winds,  and' tempestuous  weather,  in  order 
to  preaerve  tbe  said  ship  or  vessel,  it  then 
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became  expedient  and  necessary  to  throw 
and  cast  overboard  the  said  chattels  and 
merchandise,  being  the  property  of  the  pi  ain- 
tiffs,  of  great  value,  to  wit,  of  the  value  of 
100/.,  and  the  same  were  then  accordingly 
cast  and  thrown  overboard,  and  became 
and  were  wholly  lost  to  the  plaintiffs ;  and 
the  said  ship  or  vessel  was,  by  means  of  the 
premises,  then  saved  and  preserved,  and 
afterwards,  to  wit.  on  &c. ,  arrived  safely,  to 
wit,  at  London  aforesaid ;  of  all  which  last- 
mentioned  premises  tbe  defendant  after- 
wards, to  wit,  on  &&,  had  notice,  and  then* 
in  consideration  of  the  last-mentioned  pre- 
mises, promised  to  pay  Umn  as  much 
money  as  the  defendant,  as  owner  of  die 
said  ship  or  vessel,  and  interested  in  the 
said  freight,  was  liable  to  contribute  to  the 
said  losses  and  damages  in  a  general  ave- 
rage, on  request ;  and  the  plaintiffs  averred, 
that  the  defendant,  as  such  owner  of  the 
said  ship,  and  so  interested  in  the  said 
freight,  was  liable  to  pay  and  contribute  to 
the  said  losses  and  damages  in  a  general 
average,  a  large  sum  of  money,  to  wit,  the 
sum  of  iOL,  whereof  the  defendant,  after- 
wards, to  wit,  on  &c.,  had  notice,  yet  the 
defendant  disregarded  the  said  promisCBi 
and  had  not,  &c. 

Plea — that  plaintiffs  ought  not,  &c.,  be- 
cause, though  true  it  was,  that  before  and 
at  the  time  of  the  loading  of  the  said  pieces 
of  timber  in  and  on  board  the  said  ship  or 
vessel,  there  had  been  and  was  the  said 
custom  in  the  second  count  mentioned,  for 
plea,  nevertheless,  in  that  belialf,  the  de- 
fendant said,  that  there  had  not  been,  and 
was  not,  any  custom  that  any  contribution 
and  general  average  should  be  paid  upon 
the  loss  or  damage  of  timber  so  laden  and 
placed  as  in  the  second  count  mentioned, 
and  cast  and  thrown  overboard  as  in  that 
count  mentioned,  and  that  the  defendant 
was  ready,  &c. 

Demurrer,  assigning  for  causes  that  it 
was  admitted  in  and  by  the  last-mentioned 
plea,  that  such  a  custom  existed  in  fact,  as 
was  stated  in  the  second  count  of  the  de- 
claration ;  and  the  matter  sought  to  be  put 
in  issue  by  the  second  plea  was  a  conclu- 
sion of  law  necessarily  resulting  from  such 
custom  in  fact;  and  uso,  thatnoapt,  suffi- 
cient, or  material  traverse  of  &ct,  could  be 
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taken  upon  the  matter  alleged  in  the  said 

last-mentioned  plea. 
Joinder. 

fVilde,  Serj.,  for  the  demurrer. — The 
owners  of  the  timber  are  in  this  case  enti- 
tled to  recover  general  average  from  the 
ship-owner,  for  it  was  the  duty  of  the  owner 
so  to  distribute  the  cargo,  as  to  entitle  the 
shippers  to  contribution,  if  any  part  of 
the  cargo  was  thrown  overboard  for  the 
benefit  and  preservation  of  all.  The 
struggle  here  is  not  between  the  different 
shippers  and  the  underwriters,  butbetween 
the  shippers  and  the  ship-owner,  and  the 
claim  is  founded  upon  a  law,  the  antiquity 
and  justice  of  which  cannot  be  denied, 
and  which  are  vouched  for  by  Heath,  J. 
in  Price  v.  iVoUe(l).  The  question 
does  not  arise  upon  the  interpretation  of 
any  policy  of  insurance,  or  similar  docu- 
ment: "theobligationtocontributedepends 
not  BO  much  upon  the  terms  of  any  parti- 
cular instrument,  as  upon  a  general  rule  of 
maritime  law" — per  Abbott,  C.J.  in  Sim- 
mtmds  v.White  (2) ;  and  though  Lord  Ten- 
terden  in  his  work  on  shipping.  General 
Average,  p.  855,  5th  edit,  referring  to  the 
French  ordinance,  liv.  3,  fol.  8,  Du  jet, 
art.  19,  and  to  the  cases  of  Meyer  v.  ran- 
der  Deyl,  before  Lord  Ellenborough,  De- 
cember 1803,  and  to  Backhouse  v.  Ripley, 
before  Chambre,  J.,  says,  *'  The  French 
ordinance  excludes,  in  express  terms,  from 
the  benefit  of  general  average  goods  stowed 
upon  the  deck  of  the  ship,  imd  the  same 
rule  prevails  in  practice  in  this  country;" 
yet,  in  the  samo  ordinance,  book  S,  cap.  1. 
art.  IS,  fol.  397,  a  case  is  referred  to, 
where  the  under-deck  cargo  of  flour  was 
held  liable  to  contribution  for  the  jettison 
of  that  which  was  placed  upon  the  deck. 
And,  in  Da  Cotta  v.  Edmonds  (8),  on  a  po- 
licy upon  forty  carboys  of  vitriol,  which 
were  stowed  upon  the  deck,  and  wereneces- 
sarily  thrown  overboard,  it  was  left  to  the 
jury  to  say  whether  it  was  usual  to  carry- 
vitriol  on  the  deck,  and  whether  the  carboys 
were  properly  stowed ;  and  the  defendants 
w«re  held  liable.  Usage  and  custom  for  so 
loadiDgareallegedbere.  Now,  is  the  general 

(1)  4TkaBt.ltS. 

<f}  i  Bam.  U  Cresk  805;  ■.<>.  8  Lw  J.  Rep. 
K.B.  159. 

(3)  4Cmi*.  14S. 


{Hinciple  upheld  by  the  law  of  England?  or 
does  any  exceptioni^ly?  The  exceptira 
could  never  exist  in  fkvoufoftheship-owner, 
who  put  the  goods  improperly  on  board : 
for  although  ul  the  books  agree  in  saying 
that  the  ouier  ownors  of  goods  shall  not  be 
liable  for  contribution,  except  where  diere 
is  an  usage  for  to  stowing  tbem,  still,  the 
owner  of  the  ship  is  responsible — Codle  de 
Comm.  art.  42 1  (4).  There  is  nothing  in  the 
law  of  England  to  warrant  the  conclusion, 
that  if  the  captain  and  owner  of  the  ship  put 
goods  on  deck,  they  are  to  be  excused  from 
contribution.  Now,  this  being  so,  to  the 
plea  which  the  defendant  has  put  upon  the 
record,  that  the  plaintiffs  have  not  ahewn 
or  alleged  in  tlwir  declaration  tiut  there 
was  any  cnatom  that  any  eontribution  or 
general  average  should  be  paid  upim  the 
Ums  or  damage  of  timber  so  la^n  and 
placed,  the  answer  is,  that  there  was  no 
necessity  for  auch  aU^ation,  aa  the  genend 
law  is,  tfiat  all  goods  so  laden  are  liable. 

Stephen^  Serj.  contrft. — The  policy  and 
wisdom  of  the  maritime  law  are  not  denied. 
The  question  here,  however,  is,  whether 
contribution  can  be  claimed  in  respect  of  a 
cargo  stowed  upon  tiae  deck ;  and  whether 
it  is  usual  to  stow  goods  in  such  manner, 
and  claim  general  average.  Now,  aU  the 
auth(»-ities  shew  that  general  average  can- 
not be  claimed  for  goods  stowed  upon  the 
deck.  Birddey  v.  Presgrave  (5)  is  the 
precedent  followed  by  me  plaintiOa ;  awl 
the  action,  as  appears  frwn  the  pleadii^ 
it  brought  upon  a  apetaal  mtom  to  load 
timber  onthe  deck,  and  the  count  is  fiHinded 
upon  such  custrnn.  But,  considered  in  this 
point  of  view,  the  plea  ia  bad«  as  it  is  not 
pleaded  from  time  immemorial.  The  agree- 
ment between  the  parties  should  have  beeo 
set  out  (6).  Time  and  usage  are  the  two 
pillars  of  custom  (7).  Besides,  all  coatoou 

(4)  The  words  are  :  "  Lt i  efficti  cb«rg4a  wm  !• 
tiDic  da  aavii*  eoBtriboest  •'ili  Mt  uawA ; — s^te 
■oat  jftis  oa  aodomangte  pat  lejet,  b  fsopiiHaira 
B*Mt  point  adiaii  i  fernwr  an*  dtesada  sd  cowtii- 
batioB.  n  BO  peat  aioroer  soa  roooois  qae  eeatva 
1«  otpMsiBS." 

(5)  1  East,  ItO. 

(6)  1  Lmb.  fl4t. 

(7)  Bro.  Abr.  •  CaitOB,'  M.  flSI,  fktB.  M  ;  Co. 

Utt.  110  B,  113  B. 
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an  loeaJ*  and  it  is  not  thni  pleaded.  Tlie 
[dea  aiDoaiiti  only  to  thii,  that  the  parties 
^reed  and  mntrally  contracted,  tlut  the 
timber  dHwld  be  loaded  in  a  particular 
maimer,  lliit  point,  howerer,  ia  collateral 
to  the  iDMn  qnesiKni,  whether  the  i^ntiflb 
are  entided  to  eontribation  for  these  goods ; 
sad,  open  this  subject,  the  passage  cited 
from  Lord  Tenterdea's  work,  page  S55,  is 
decisive.  The  master  or  owner  may  be 
liable  for  injury  in  an  action  for  impro- 
perly loading,  but  not  for  general  average 
— Orrf.  Lons  XIV.,  sect.  33,  art.  13; 
sect.  16,  art.  12;  Code  de  Comm.  art.  421 ; 
Emerig.  2, 623,  cap.  12,  sec.  42,  edit.  1 827 ; 
Pmrdess.  Court  dea  Loiat,  vol.  3,  art.  795. 
These  anthorities  are  ^idutive  upon  the 
subject,  and  oviermle  the  only  case  on 
whieh  the  pbdntiflrs  rely,  tbat  vniieh  ia  to 
be  fennd  in  fUia,  in  which  it  was  said, 
that  the  iinder-deck  caigo  paid  contribution 
for  the  jettison  of  the  Hour  placed  upon 
deck ;  and,  it  would  also  appear,  from 
a  case  decided  in  the  American  state  of 
Maine,  that  goods  might  be  carried  ondeck 
even  without  the  owner's  consent,  when 
there  is  a  custom  so  to  carry  theiti,  without 
remedy  agaiust  the  ship-owners,  and  with* 
out  claim  for  contribution  ^[ainst  the  other 
shippers.  Common  peril  ia  the  ^indple 
of  law  as  to  general- average;  and  it  would 
be  unjust  in  the  extreme  to  charge  certain 
owners  with  the  loss  of  other  goods  ex- 
to  greater  danger  than  their  own. 
is  DO  principle,  either  of  law  or 
reaatm,  upon  which  it  can  be  maintained, 
Aat  there  should  be  contribution  for  goods 
Atu  placed.  To  maintain  that  such  con- 
sequence follows  from  the  fact  of  the  loss 
of  goods  loaded  on  deck,  is  clearly  a  nm 
trjuityr,  and  the  Court  will  decide  that 
stKh  olaim  cannot  be  supported. 

Hyde,  Serj.,  in  reply,  contended,  that 
the  inaertion  of  the  custom  in  the  declara- 
tion was  of  no  consequence ;  it  was,  perhaps, 
iurodttced  for  the  purpose  of  avoiding  the 
poaaibQity  of  a  specol  demurrer.  The 
considering  of  the  question  as  a  special 
custom,  or  in  the  light  of  such,  is,  in  fact, 
shrinking  from  the  subject  of  discussion. 
He  then  referred  to  the  body  of  the  Sea 
Laws,  p.  91.  art.  9,  22,  25,  38,  43,  and  to 
the  laws  of  Oteron.  in  the  same  book,  p.  1 32, 
art.  8,  9,  32;  to  FaUn,  3rd  book,  tit.  8, 


art.  13,  p.  203;  2nd  book,  art.  12,  p.  397{ 
Laivt  of  iVubejf,  art.  20,  21,  38,  40,  48, 
p.  174;  CoiuoL  del  Mare,  cap.  04,  p.  402; 
Mmerig,  vol.  1,  cap.  12,  a.  42,  p.  623,  and 
maitttrined  that,  in  no  one  of  the  ancient 
laws,  or  of  any  law  prior  to  the  time  of 
Louis  XIV,,  was  there  any  motion  of  any 
qualification  or  exception  as  to  there  being 
a  right  of  contribution  for  the  loss  of  goods 
stowed  on  deck.  The  expressions  on  the 
subject  were  always  general ;  and  in  some 
of  the  laws  referred  to,  it  was  said,  that  such 
goods  should  be  included  in  the  connotM- 
ment  (bill  of  lading).  With  regard  to  goods 
so  placed,  there  is  but  one  qualification, 
which  is  tacitly  implied— namely,  that  the 
goods  diould  be  prmierly  loaded,  and  in 
good  conditim.  In  nne,  it  may  be  asked, 
why  should  the  captain  titke  the  gooda  of 
one  shipper  and  place  them  on  Uke  deck, 
and  by  so  doing,  deprive  that  party  of  hit 
right  to  contribution  ? 

Cur.  adv.  tuJt, 

TiNDAL,  C.J. — The  question  upon  this 
record  arises  upon  the  second  count  of  the 
declaration,  in  which  the  plaintiffs  declwe 
for  contribution  against  the  defendant,  the 
ship-owner,  in  respect  of  certain  timber  of 
the  plaintifTs,  which  was  laden  on  the  deck 
of  toe  defendant's  vessel,  to  be  carried  on 
a  voyage  from  Quebec  toLondon,  for  freight 
to  be  paid  to  the  defendant;  andtheplain- 
tifls  state  in  this  count  a  certain  ancient  and 
laudable  custom  touching  the  loading  of 
timber  on  board  ahipB  engaged  on  the  aaid 
voy^e,  by  which  custom  the  ship's  owners 
have  the  liberty  and  privilege  of  loading 
on  the  decks  of  their  ships  or  vessels  a 
reasonable  part  of  the  timber,  which  they 
are  employed  to  carry  on  such  voyage, 
and  the  count  then  alleges,  that  the  timber 
in  question  is  a  reasonable  part  of  the  tim- 
ber which  the  defendant  was  employed  to 
carry  on  the  voyage,  and  was  laden  on  the 
deck  9f  the  ship  in  pursuance  of  and  ac- 
cording to  such  custom.  Hie  defendant 
pleads  to  this  count,  that  there  is  not  any 
custom  that  any  eontribu^n  and  generu 
average  should  be  paid  on  the  loss  or  da- 
mage  of  timber  placed  on  deck  and  cast 
overboard;  to  which  plea  the  plaintiff  de- 
murs. It  has  been  urged  in  aigument  by 
the  defendant,  that  the  custom  stated  in 
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tbe  second  count  hM  been  pleaded  without 
sufficient  certainty  or  formality ;  but  as  thii 
objection  does  not  arise  upon  a  special 
demurrer  to  the  declaration  itself,  we  think 
no  objection  in  point  of  form  can  now  be 
taken,  and  that  the  allegation  in  substance 
and  effect  amounts  to  a  statement  of  an 
usage  and  practice  of  loading  ships,  and 
generally  observed  upon  the  voyage  in 
which  the  vessel  was  engaged ;  and,  conse- 
quently, that  it  must  have  been  known  to 
both  the  contracting  parties,  the  ship-owner 
and  the  owners  of  the  timber,  who  must  be 
taken  to  have  entered  into  their  contract 
with  reference  to  it.  The  question,  there* 
fore,  before  us,  is  not  generally,  whether 
tbe  owner  of  goods  laden  on  deck,  which 
are  thrown  overboard  for  the  preservation 
of  the  ship  and  the  rest  of  the  cargo,  is  en- 
titled to  contribution  against  the  owners  of 
the  ship,  and  of  the  residue  of  the  cargo; — 
but,  whether,  in  this  special  and  particular 
case,  where  the  ship-owner  has  laden  the 
goods  on  deck  under  a  privilege  reserved 
to  hiro  by  the  general  usage  and  practice  of 
the  voyage,  the  owner  of  the  goods  may 
claim  contribution  from  such  ship-owner ; 
and,  upon  the  best  consideration  we  can  give 
to  this  question,  and  referring,  at  the  same 
time,  to  the  foreign  authorities,  and  to  the 
few  deeisioni  which  have  taken  place  in  our 
own  courts,  we  think  the  ^intifis  entitled 
in  this  case  to  ecaitribution  against  the 
ship*owner. 

'i'he  general  rule  laid  down  by  the  fo- 
reign authorities,  and  adopted  by  our  own 
law,  is,  as  is  well  known,  that  all  goods 
thrown  overboard  for  the  preservation 
of  the  ship  and  cargo,  shall  be  entitled 
to  contribution.  Upon  this  general  rule, 
however,  there  is  engrafted  an  exception 
by  the  foreign  writers — that  goods  laden 
on  the  deck,  and  cast  into  the  sea,  shall  not 
recover  or  receive  contribution,  saving 
to  the  owner  of  the  goods  his  recourse 
against  the  master  or  ship-owner — Contol. 
del  Martt  183 ;  Ordinance^  liv.  8,  tit.  8, 
art.  IS;  Emerig.  chap.  12,  sec.  42;  Code 
de  Comm.  art.  4X1.  Now,  where  the  load- 
ing m  the  deck  hu  taken  place  with  the 
consent  of  the  merchant,  it  is  obvious  that 
no  remedy  against  the  ship-owner  or  master 
for  a  wrongful  loading  of  the  goods  on  the 
deck  can  exitt.   The  foreign  authorities 


are,  indeed,  express  on  that  point — Falim, 
tit.  *Du  Capiuine,*  art.  12 ;  Coiuoi*  dtt 
MaretCBp.  183;  and  thegeneralroleof  the 
English  law,  that  no  one  can  nuuntain  an 
action  for  a  wrong  when  he  has  con- 
sented or  contributed  to  the  act  which 
occasioned  his  loss,  leads  to  the  same  con- 
clusion. Unless,  therefore,  the  owner  of 
the  timber  in  this  case  has  a  claim  for  con- 
tribution against  the  owner  of  the  ship, 
he  is  without  any  remedy  whatever  against ' 
any  one,  and  must  himself  bear  the  whole 
of  the  loss,  in  consequence  of  his  timber 
being  thrown  overboard  for  the  beDe6t  of 
all — an  inference  directly  at  variance  with 
the  general  rule  above  laid  down;  and* 
indeed,  contrary  to  tbe  authwity  of  the 
foreign  writers;  for  FaUn  lays  it  down, 
that  the  rule  of  article  13  does  not  np^y 
in  respect  of  boats  and  other  small  vessek 
going  from  port  to  port,  "where  the  usage  is 
to  toad  merchandise  on  the  deck."  Tbe 
latter  words  of  which  text-writer  give  the 
reason  for  throwing  such  a  case  out  of  the 
exception  into  the  general  rule  for  contri- 
bution, at  least  so  far  as  the  ship  is  con- 
cerned. As  to  tbe  authorities  in  the  Englidi 
courts,  there  is  no  one  which  states  directly 
that  goods  laden  on  deck  shall,  in  no  case, 
be  entitled  to  contribution  ;  the  question, 
whenever  it  has  arisen  in  our  courts,  has 
been  between  the  owner  of  the  goods  thrown 
overboard  and  the  underwriter,  and  the 
rule  generally  established  seenit  to  have 
been,  that  for  goods  so  laden  tbe  under- 
writers are  not  responsible — Rott  v. 
ThwtuU  (8),  Backhouse  v.  Jtipley.  But,  in 
the  case  of  Da  Cotta  v.  Edmrnde  it  was 
left  to  the  jury  to  say,  whether  there  was 
an  usage  to  carry  on  deck  goods  of  the 
description  thrown  overboard;  and,  the 
jury  having  found  such  usage,  the  under- 
writers were  held  liable.  The  case  now 
under  consideration  does  not  indeed  arise 
between  the  same  parties ;  but  it  appears 
to  £U1  within  the  same  principle  of  deaisioo. 
We  think,  therefore*  the  judgment  on  die 
•eoond  count  most  be  for  the  j^atntift. 

Judgment  aceordinghf. 
(8)  Park  on  luor.  S6. 
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Not  t    f  ^'^'^  ^  i*iusoiiBR. 

PnMtmer —  AJuliuU  of  Debt  —  Irregu- 

An  affidavit^  staling  tlie  ill  health  and 
ii^nFmtieM  of  the  defevdant,  will  not  induce 
the  Court  to  assent  to  an  application  for 
£ieiargi»g  him  out  of  eustodift  vpon  the 
grouMd  of  certain  irregularitieM  in  the  affi- 
init  if  debt,  fvAm  mcl  ^aplkation  i*  made 
mlate. 

An  application  was  made  to  a  Judge  at 
diambcra  to  discharge  the  defendant  oat  of 
ifae  cos  tody  of  the  warden,  for  certain  de- 
fects in  the  affidavit  of  debt,  upon  enter* 
1  common  appearance.  The  arrest  took 
place  upon  the  S5th  of  August,  and,  the  ap- 
pliation  not  being  made  for  a  month  after, 
H  was  objected  that  the  party  came  too 
hte ;  upon  which  the  learned  Jtulge  refused 
to  make  any  order,  and  referred  uie  matt« 
to  the  Coart. 

HwrUttone  moved  accordingly,  and,  to 
awoaot  for  the  deUy,  he  produced  an  affi- 
dsTit  statii^  the  ill-health  and  infirmities 
under  which  the  defendant  laboured.  He 
referred  to  Rock  ▼.  Johuom  (1),  where  the 
Coart  said,  the  rule  as  to  the  time  for 
lulung  applications  of  this  nature  was  not 
■a  rigid  ra  the  case  of  prisoners,  and  ad- 
mitting Fmvell  V.  Petre  (8),  where  an  appli- 
cation nineteen  days  after  the  arrest  was 
beld  to  be  too  late,  and  Primrose  v.  Bad' 
ieley  (3),  where  on  an  application  to  set 
•side  proceedings  for  irregularity,  Bayley, 
6.  ssid — "The  party  being  a  prisoner 
makes  no  dtfierence,  unless  there  is  an  affi- 
davit accounting  for  the  delay ;"  he  sub- 
mitted that  the  affidavit  was  sufficient. 

Per  OtnoM.— We  cannot  interfere  apon 
■neb  an  occasion  as  this.  The  result  mt^t 
he  different  if  the  delay  had  been  occa- 
nooed  b^  the  fault  of  the  attorney  who 
ktd  deceived  the  defendant,  or  if  he  had 
bent  delayed  by  the  mistake. of  the  officer 

(1)  4  Dotrl.  P.C.  405. 
(»)  5  Dowl  P.C.  «6, 

(3)  «  Dowl.  P.C.  350 }  I.  c.  3  Law  J.  Bm.(ii.s.) 
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of  the  court.  If  this  application  were  at- 
tended to,  all  would  arait  themaelvea  of 
similar  excuses.  Some  would  say  they  had 
not  money,  and  thus  they  would  seek  every 
opportunity  of  coming  to  the  Court  for 
the  purpose  of  being  discharged. 

iStle  rented. 


Not^M.}  BC.Te.H0S.AS01.. 

Bxecv^ani-^SuperseJkas, 

Where  a  written  agreement^  in  confomat^ 
mth  rule.  Trinity  term,  26  ^  S7  Geo.  2,  has 
been  entered  into  betteeen  the  fdaint^  and  the 
defendant,  that  the  defendant  shall  not  be 
charged  in  execution  until  after  the  time  pre- 
scribed by  rule  85  (/  Hilary  term,  2  Wilt.  4, 
the  Court  will  not  allow  him  to  be  charged 
in  execution  before  the  period  stiptUaiea  m 
the  agreement  has  expired, 

Hance  moved,  that  Uw  defendant  should 
be  charged  in  execution,  pursuant  to  rulei 
Hilary  term,  2  Will.  4.  No.  85,  by  which 
the  idaintiff  is  required  to  cha^  the  de- 
fenunt  in  execntu»  within  two  teAni  in- 
eluuve,  after  sndi  trial  or  judgment,  of 
which  the  term  "  in  or  after  "  whidi  the 
trial  was  had,  shall  be  reckoned  one. 

The  defendant  objected,  and  in  support 
of  his  objection  produced  an  affidavit 
stating,  that  an  agreement  had  been  enter- 
ed into  in  conformity  with  the  rule  of  court, 
26  &  27  Geo.  2,  whereby  the  plaintiff  had 
agreed  not  to  charge  him  in  execnticni 
until  Hilary  term. 

The  Cov.T  held,  that  under  such  cir- 
cumstances, the  plaintiff  was  irr^ular,  and 
that  the  defendant  could  not  be  charged  in 
execution  tmtil  the  time  stipulated  by  the 
agreement  (1). 

JpplicatioH  refused, 

(1)  The  plaintiff  deenwd  it  sdriiable  to  briaf  (lie 
defsadut  ap,  BotwiUisUBiKiif  the  agiesMBtiM  ha 
bid  baaa  imrRMd  Ibtt  Mich  afTMstaiit  woold  not 
preTABt  the  d«f«Dduitfron  beooaiag  aup«n*dmhl«, 
•hoold  h«  neglect  to  oharge  him  id  •McntioD  within 
the  time  pmcribed  by  the  role  of  Hiluy,  t  Will.  4. 
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At  the  Bitting  of  the  Court,  on  the  last  daj  of  this  term,  Addison  aifced  if  the  Court  wonU 
b^n  by  caUing  upon  the  cotmiel  who  sat  in  the  back  rows,  according  to  the  practice  in  the  Court 
of  Qae«n*i  Beach,  submitting,  that  aa  thii  was  now  an  f^en  court,  there  was  no  reason  finr  ood- 
tinuing  a  diffinent  course  <^  proceecUDg.  The  Courts  however,  answered  in  the  n^[ative,  obsNTing, 
that  the  [uractlee'of  the  other  court  was  the  result  of  a  long  established  custom,  wUeh  could  not  be 
said  to  apply  to  the  Court  of  Common  Pleas,  on  account  of  the  short  lime  dating  which  it  had  been 
an  open  court    Motions  wer^  therefore,  heard  in  the  usual  manner. 


END  OF  MICHAELMAS  TERM,  18^7. 
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Ju.  17    >  '"''^  AHOTHKK. 

Slienff'—ExeaUion  of  Ifrits— Pleading. 

In  an  aetitm  agahut  the  sheriff  for  not 
arresting  vnder  a  ca.  la.,  a  party  ttun  being 
mfAfR  hu  baiUimck,  as  ixmight  and  ought  to 
hare  dtme^  a  fUa  that  the  plaintiff  diof  nof 
fwmtk  the  defendaiU  with  such  information 
as  woald  mow  hm  to  rea^tme  and  identify 
tie  party  to  be  arretted^  mu  held  iU^  inasmuch 
as  the  Saty  of  commmdcatiHg  such  iitfofma- 
Hon  is  not  imposed  vpon  the  plaintiff. 

Where  the  mit  nas  delivered  an  the  Bth 
of  January  to  the  sheriff,  and  a  countermand 
teas  delivered  on  the  lOM  of  January,  a  plea 
olieging  that  the  defendant  was  prevented 
from  arresting  the  party  by  virtue  o/*  the  writ, 
in  consequence  of  such  countermand,  appears 
ill,  as  such  plea  leaves  four  days,  from  the 
BtAtotke  \Oth,  unaccounted  for. 

Qiuer« — wluther  a  ^lea,  alleging  a  fom- 
termand  of  the  aiUhortty  to  arrest,  does  not 
amount  to  the  general  issue. 

Declaration  in  tbe  form,  for  not 

arrcBting  one  W.  R.  Swift,  on  a  writ  of 
emias  delivered  to  tbedefendants,  as  sheriff 
of  Middlesex,  on  the  6th  of  January  1837, 
although  the  said  W.  R.  Swift  was  within 


their  bailiwick  from  that  day  until  the 
commencement  of  the  action. 

Fourth  plea,  that  the  plaintiff  did  not, 
before  and  at  tbe  time  of  tbe  delivery  of 
the  said  writ  of  capias  to  them,  the  d^n- 
dants,  as  in  the  said  last  count  mentioned, 
nor  at  any  time  before  the  commencement 
of  the  suit,  give  or  furnish,  or  cause  to  be 
given  or  furnished  to  the  defendants,  nor 
were  they,  the  defendants,  during  any  part 
of  the  time  aforesaid,  supplied  with,  or  in 
possession  of,  any  sufficient  description  or 
knowledge  of  tbe  said  W.  R.  Swift,  or  of 
his  person,  so  as  to  enable  them,  the  defen- 
dants, to  discover,  recognize,  identify,  or 
arrest  tbe  said  W.  R.  Swift ;  and  the 
plaintiff,  during  all  the  time  aforesaid, 
wholly  neglected  and  omitted  to  give  or 
furnish  to  tbe  defendants  any  sufficient 
description  of  or  information  ss  to  the 
said  W,  R.  Swift,  or  of  bis  person,  so 
as  to  enable  the  defendants  to  discover, 
recognize,  or  identify,  or  arrest  the  said 
W.  R.  Swift,  by  virtue  of  the  said  writ; 
and  the  said  plaintiff,  during  the  time 
aforesaid,  that  it  to  say,  after  me  deliveiy 
of  the  writ  to  the  defendants  as  aforesaid, 
and  before  the  commeneemeDt  of  this  suit, 
to  wit,  on  the  lOth  of  January  18S7,  as 
aforesaid,  instructed  and  directed  the  de- 
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fendants  to  forbear  to  arrest  the  said  W.  R. 
Swill;  and  the  defendants  thereupon  did 
forbear  to  arrest  the  said  W.  R.  SwiA ; 
whereby  and  by  reason  of  such  instruction 
and  direotton  as  last  mentioned,  the  defen- 
dants were  hindered  and  prevented  from' 
arresting  the  said  W.  R.  Sv/i(t  by  virtue  of 
the  said  writ ;  and  this  the  defendants  are 
ready,  &c. 

Special  demurrer  and  joinder  (1). 

(1)  Tba  cantes  anigned  w«re: — tlint  said  plea, 
as  far  a«  it  is  pleaded  aa  a  defeoee  to  tbe  defen> 
dantfl*  not  taking  or  oaasing  to  be  taken,  and  arrest- 
ing, tbe  said  W.  R.  Swift,  bj  Tirtue  of  the  aaid 
writ,  between  the  time  of  the  delivery  thereof  to 
tbe  defendants,  aa  in  the  said  coant  mentioned, 
and  the  time  when  the  plaintiff  instructed  and  di- 
rected tbe  defendanta  to  forbear  to  arreat  the  said 
W.  R.  Swift,  as  in  tbe  said  last  plea  mentioned, 
amoonta  to  no  more  than  tbe  general  iasue,  or  a 

Itlea  of  not  gnilt/,  and  tends  to  nnneeesMiry  pro- 
ixity  and  etpense  ;  and  to  that  part  of  the  said 
alleged  defence,  tbe  defendants  should  hare  plead- 
ed not  guilty  only ;  and  for  that  the  said  plea  being 
bad  for  part,  ia  bad  for  tbe  whole ;  that  the  asia 

(ilea,  tboagb  it  is  pleaded  to  tbe  whole  of  the  said 
est  eonnt,  does  not  confess  and  avoid,  or  trsrorse 
or  deny,  the  csnss  of  action  in  tbe  said  last  ooont 
nentmied,  so  far  as  it  lehtes  to  tbe  defendants' 
not  taking,  or  causing  to  be  taken,  and  srresting 
tbe  said  W.  R.  Swift,  by  virtue  of  the  aaid  writ, 
between  the  time  of  the  delivery  thereof  to  the  de- 
fendants, as  in  the  ssid  last  count  mentioned,  and 
tbe  time  when  tbe  plaintiff  instructed  and  directed 
tbe  defendanu  to  forbear  to  arrest  tbe  said  W.  B. 
Swift,  as  in  the  and  plea  mentioned:  that  tbe 
plea  is  bad  for  oneertainty,  in  not  snffieiently  ex- 
pressing whether  it  was  at  the  time  of  tbe  deuvery 
of  tbe  said  writ  to  tbe  defendants,  as  in  tbe  sai^ 
last  count  mentionf  d,  that  the  plaintiff  instructed 
and  directed  tbe  defendants  to  forbear  to  arrest  the 
said  W.IL  Swift;  and  also,  for  that  by  tks  said 
Iwrt  eoont  of  tbe  said  dedarstiMi  it  mpesis  that  tte 
said  writ  was  dslivsnd  to  tbe  defendants  on  the  6th 
of  January  1837,  bat  by  the  plea  it  appears  that  tbe 
■aid  ioBtniclion  and  direction  of  tbe  plaintiff  to  tbe 
defendanta  to  forbear  to  arrest  tbe  said  W.  R.  Swift 
were  not  made  or  given  until  the  lOtb  of  Janoajy 
1837,  yet  tbe  said  plat  does  not  aflbrd  any  answer 
or  defence  to  tbe  defendanta*  not  arrastinc  the  said 
W.  R.  Swift,  by  virtne  of  the  said  writ,  before  the 
said  instructions  sod  direction*  were  so  made  or 
given]  and  thataltbongh  the  said  plea,  though  it 
profiMses,  from  tbe  oonuneocement  thereof,  -to 
answer  tbe  whole  of  the  last  orant,  yet,  in  truth, 
it  only  answersnpart  thereof:  that  it  ia  not  alleg- 
ed or  arerred  in  tbe  said  plea  that  they,  tbe  said 
defcndsnu,  gave  any  notice  to  tbe  said  plaindff 
(bst  they,  tbe  said  aefeodants,  had  not  any  laffi- 
cient  description  of,  or  inform^on  as  to,  tbe  said 
W.  R.  Swift  in  his  person,  so  as  to  enable  the  de- 
fendants to  recognize,  or  identify,  or  arrest  the  said 
W.  R.  Swift  ;  and  also,  that  it  ia  admitted  in  sad 
by  tbe  said  plea  by  impUcatioB,  that  tbe  said  plain- 
tiff did  furnish  to  the  said  defendanu  s  desenptioa 


R.  V.  Richardi  Tot  the  demurrer. — Hiis 
plea  may  be  divided  into  two  parts  :  that 
which  alleges  the  neglect  and  omission  of 
the  plaintiff  to  give  the  defendants  such 
information  and  such  a  description  of 
Swift  as  would  enable  them  to  recognize 
and  identify  him ;  and  that  which  alleges  a 
countermand  after  the  delivery  of  the  writ. 
Now,  the  6rst  part  is  clearly  bad,  and  it 
vitiates  the  whole  plea,  aa  it  admits  the 
material  allegation  m  the  declaration,  that 
the  party  to  be  arrested  was  within  the 
defendants'  bailiwick  at  the  time  of  the 
delivery  of  the  writ. 

[TiNDAL,  C.J. — It  is  not  even  denied 
that  the  defendants  were  aware  of  the  party 
being  withintheirbailiwick;  the  plea  merely 
states  that  the  defendants  were  not  fur- 
nished with  information,  &c.] 

The  defendants  do  not  state  their  igno- 
rance, de facto,  of  the  party's  person ;  but 
they  appear  to  assume,  that,  as  they  were 
not  furnished  with  informationwhich  would 
enable  them  to.  identify  the  party,  aneh 
omiaaion  is  a  sufficient  answer  for  the  non- 
execution  of  the  writ.  There  u,  however, 
no  such  quali&cation  in  the  writ — ^it  is  one 
to  which  unqualified  obedience  must  be 
paid.  The  bean  and  Chapter  of  Here- 
ford V.  M'Namara  (Z)  is  an  authority  to 
shew  that  this  plea  cannot  avail  the  defen- 
dants ;  and  it  was  there  said  by  Littledale,  J. 
"  that  no  case  could  be  found  in  which  it 
has  been  held  that  the  plaintiff  in  the  suit 
is  bound  to  give  notice  to  the  sheriff  where 
he  may  find  tbe  defendant ;  nor  was  such 
averment  necessary.  It  is  the  duty  of  the 
sheriff,  by  himself  or  his  ofiBcers,  to  adopt 
the  proper  measures  for  finding  the  person 
named  in  the  writ ;  and  if  he  does  not,  he 
must  abide  the  consequent's.'*  No  doubt, 
the  opinion  of  Lord  Ellenborough,  in  GA~ 
bon  T.  Coggon  (S),  upon  this  subject  leems 
adverse,  but  such  opinion,  being  that  of  a 
Judge  at  Nisi  Prius,  cannot  be  entitled  to 
equal  eonsiderstion  with  the  judgment  of 
the  Court.  The  duty  of  a  sberifi^  on  exe- 
cuting either  a  writ  of  ca,  so.  or  oiJLJa^ 

of  and  information  as  to  the  said  W.  R.  Swift,  yet  it 
is  not  averred  or  allied  in  and  by  tbe  said  pm  ia 
what  respect  and  why  tbe  deicription  and  infor- 
mation were  inaufficieot  for  tbe  purposes  in  that 
plea  mentioned. 

(t>  SDowLARyhgo. 

(a>  C  Cwpb.  188. 
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TOMj  be  asceruined  by  referring  to  Beck- 
ford  V.  Afohtagve(4i),  to  Jacobs  v.  Hum- 
pkrey^S),  and  to  BaUt  v.  fVingJield(e). 
The  coocluding  part  of  the  plea  i*  also 
bad,  u  it  auuines  to  justify  the  whole 
period  up  to  the  10th,  but  leaves  untouch- 
ed  four  days  between  the  6th  and  that  day ; 
besides  which,  it  may  be  doubted  whether 
that  part  of  the  plea  might  not  have  been 
given  in  evidence  under  the  general  issue. 

Kamedy,  contra. — The  duplicity  of  the 
plea  cannot  be  taken  advantage  of,  as 
that  fault  has  not  been  pointed  out  by 
special  demurrer — 1  Sound,  237,  a,  n.  3 
to  Haadcock  v.  Prowd;  and  if  either 
of  the  two  parts  of  which  it  consists  be  an 
answer  to  the  declaration,  the  defendants 
will  be  entitled  to  judgment.  The  first 
allegation,  tliat  the  pUintifT  did  not  furnish 
the  sheriffs  with  information  whicli  would 
enable  them  to  identify  the  party,  if  an  an- 
swer at  all,  goes  to  the  whole,  and  is  not 
confined  to  a  part  of  the  cause  of  action ; 
and  to  furnidi  the  plaintiff  with  a  ground 
of  action  against  the  sheriff,  he  must  fur- 
nish the  ofBcer  with  information  of  such  a 
nature  as  to  enable  him  to  identify  the  de- 
fendant ;  and  such,  as  is  well  known,  is  the 
ordinary  practice. 

[[TisDAL,  C.J. — Suppose  the  writ  were 
at  the  suit  of  the  holder  of  a  bill  of  ex- 
change against  the  acceptor  or  indorser, 
whom  the  holder  did  not  know,  how,  in 
such  case,  could  he  furnish  information 
to  the  sheriff?  As  to  the  alleged  practice 
ujKm  the  aobject,  we  cannot  take  judicial 
notice  of  what  the  party's  attorney  saya  to 
the  officer;  we  canonly  attend  to  that  which 
appears  on  the  writ.  There  is,  it  is  ad- 
mitted, no  precedent  for  this  plea;  and 
precedents,  it  should  be  remembered,  are 
authority  in  law.] 

in  The  Dean  and  Chapter  of  Hereford  v. 
M^Namara,  it  was  only  decided,  that  the 
averment  of  notice  that  the  defendant  was 
within  the  bailiwick  was  not  necessary. 
But  in  Oibbont  v.  Coggon  Lord  Ellen- 
borough  held,  that  the  sheriff  should  have 
notice;  he  even  carried  the  proposition 
farther,  for  the  sheriff  there  might  be 
considered  to  have  constructive  notice. 

(4)  SEfp.475. 

<5)  t  Cr.  &  M.  413;  sifl.  3  Law  J.  R^.  (ha) 
Czcb.  as. 

(6>  SN.&M.831. 


The  party  here  should  wait  until  the  writ 
was  returnable,  and  then  he  would  have  an 
action  against  the  sheriff,  if  it  were  not  re- 
turned, under  the  statute  2  Westminster, 
c.  39,  2  Init.  449.  The  strictness  ob- 
served in  old  times  upon  the  aulnect  of 
arrest  and  custody  has  been  much  reuxed ; 
and  a  sheriff,  who  carries  a  prisoner  taken 
in  execution  to  a  lock-up  house  within  -his 
own  bailiwick,  and  keeps  him  there  fourteen 
days  before  the  return  of  the  writ,  is  not 
thereby  guilty  of  an  escape — Houlditch  v. 
Birch  (7).  With  regard  to  the  objection 
founded  upon  the  Utter  part  of  the  plea 
being  a  violation  of  the  rule  4  of  Hilary 
term,  4  Will.  4,  as  it  amounts  to  the  ge- 
neral issue  of  not  guilty,  and  that  the 
facts  there  stated  might  be  given  in  evi- 
dence under  such  plea,  the  objection  is 
untenable ;  and  Wright  v.  Lainson  (8), 
Sttmcliffe  v.  Hardtvick  (9),  and  Frankum 
V.  Lord  Falmouth {I0)t  may  be  referred  to, 
for  the  purpose  of  shewing  that  the  plea  of 
not  guilty  here  would  only  put  in  issue  the 
fact  of  the  party  to  be  arrested  being  within 
the  bailiwick,  and  would  not  bring  the  con- 
sideration of  the  fact  of  the  countermand 
of  the  authority  before  the  jury. 

TiNDAL,  C.J, — As  it  appears  to  me,  the 
plea  upon  this  record,  to  which  the  demur- 
rer has  been  framed,  is  bad.  For  the  pur- 
pose of  coming  to  this  conclusion,  and  of 
holding  this,  it  is  unnecessary  to  consider 
wheUier  the  allegation  referred  to  in  the  ar- 
gument amounts  to  the  gfflieral  issue,  or  whe- 
ther what  is  alleged  may  be  given  in  evidence 
under  it.  The  offence  which  the  defendants 
are  called  on  to  answer  is  thus  diarged  in 
the  declaration **  That  the  said  Swift,  at 
the  time  of  the  delivery  of  the  writ,  and 
thence  to  the  commencement  of  this  suit, 
was  within  the  sheriff's  bailiwick;  and  the 
defendants,  at  any  time  during  such  period, 
could,  and  might,  and  ought  to  have  taken 
and  arrested  the  said  Swift,  by  virtue  of 
the  said  writ,  if  they  would  so  have  done, 
and  whereof  the  defendants  had  notice," 
&c.    The  plea  professes  to  excuse  the 

(7)  4T<iant.  606. 

(8)  e  Mee.  &  Wels.  739 ;  s.  o.  6  Law  J.  Rap. 
(N.8.)  Eieli.  197. 

(9)  «  Cr.  M.  &  R.  1 ;  •.  c.  4  Uw  J.  Rep.  (m.b.) 
Eicb. 161. 

(10)  2  Ad.  &  El.  452  }  8.C.4  Lkw  J.  Rep.  (n.b.) 
K.B.  t6.  90. 
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•heriff  for  not  having  acted  according  to 
the  exigency  of  the  writ,  and  arrested 
Swifl  at  (he  time ;  and  his  excuse  is,  that 
the  plaintifT  did  not,  before  and  at  the  time» 
&Cm  give  or  flimisb,  or  eauie  to  be  given 
or  furnished  to  the  defbndantst  a  sufficient 
description  or  knowledge  of  the  said  SwifV, 
so  as  to  enable  them  to  discover,  recc^- 
nize,  identify,  or  arrest  the  said  Swift,  But 
no  such  duty  as  that,  the  breach  of  which 
is  stated  as  an  excuse,  was  imposed  upon 
the  plaintiff.  He  was  not  bound  to  fur* 
nish  the  defendants  with  such  information 
as  wouM  enable  the  defendants  to  recog- 
nize and  discover  the  party  who  was  to  be 
arrested.  The  plea,  therefore,  is  bad, 
inasmuch  as  it  assumes  the  furnishing  of 
such  information  to  be  a  condition  prece- 
dent to  the  execution  of  the  writ.  Such, 
however,  is  not  the  duty  of  the  plaintiff^ 
unlets  perhaps  there  had  been  an  aver- 
ment in  the  declaration  that  the  defendant 
was  in  possession  of  such  information, 
and  neglected  to  apply  it.  This  doctrine 
would,  if  acted  upon,  impose  on  every 
creditor  the  necessity  of  furnishing  the 
sheriff  with  a  body  of  information,  or  losing 
his  debt.  If  there  were  an  averment  in  the 
declaration,  such  as  that  above  referred  to, 
proof  that  the  sheriff  was  not  guilty  of 
negligence  might,  perhaps,  furnish  an  an- 
swer to  an  action  against  him  for  negli- 
gence. If  we  were  to  give  judgment  in 
fiiTOur  of  the  defendants,  we  should  be 
acting  inconsistently  with  the  case  cited 
from  S  Dml.  ^  Ryl.%  which  established, 
that  there  ts  no  such  duty  imposed  on  the 
plaintiff.  As  the  defendants  hare  tdcen 
upon  themselves  to  makeaspecial  averment 
by  way  of  justification,  they  were  bound  so 
to  plead  it  as  that  it  should  constitute  a 
complete  defence.  This,  however,  they 
have  not  done ;  and  the  plea  being  bad  in 
part,  is  bad  for  the  whole. 

Park,  J. — The  case  cited  from  5  Dorvl. 
4-  Ryl',  and  the  opinion  of  my  Brother 
Littledale,  are  decisive  upon  this  subject. 
The  allegation,  that  the  defendants  could 
not  find  the  party  named  in  the  writ,  is  no 
answer  to  the  declaration,  which  does  not 
contain  an  averment  that  the  defendants 
had  knowledge,  and  did  not  act  upon  it; 
though  indeed  I  do  not  say  that  such  aver- 
ment would  be  anfficient  to  justify  the  plea* 
Our  judgment  should  be  for  the  plaintiff. 


Vadohan,  J. — I  am  of  the  same  opi* 
nion.  I  cannot  read  the  plea  without 
commg  to  the  conclusiod,  that  the  allega- 
tion amounts  to  the general'issne.and  might 
be  given  in  evidence  under  it.  It  ho  been 
argued  by  the  counsel  for  the  ddimdants, 
that  the  plea  may  be  divided  into  two 
parts ;  and  that  though  one  of  them  is  not 
good  as  a  defence,  boA,  when  taken  to- 
gether, are ;  and  he  assumes  as  a  condition 
precedent,  that  it  is  necessary  to  give  the 
sheriff  such  notice  as  would  enable  him  to 
find  the  party.  This  assumption  is,  how- 
ever, without  any  authority  whatcrer ; 
and  if  no  information  be  given,  the  sheriff 
is  bound  to  exhibit  soch  reasonable  dOi- 
gence  as  may  be  in  answer  to  the  charge. 
As  to  the  second  part  of  the  plea,  it  doet 
not  eorer  the  whole  of  the  time-~lt  merely 
goes  to  the  time  afler  the  lOth  of  January, 
but  it  does  not  fiimish  an  answer  to  tbe 
breach  of  duty  IVom  tbe  of  January  to 
that  day. 

Bosamqubt,  J. — I,  too,  am  of  opinion 
that  the  plea  is  bad  in  substance.  As  to 
the  first  part,  the  defendants  excuse  them- 
selves on  the  ground  that  they  were  not 
furnished  with  such  information  as  vrould 
enable  them  to  identify  the  party,  but  they 
do  not  say  that  they  made  any  efibrt  or 
used  any  exertion  to  obtain  it.  Id  my 
opinion,  the  giving  of  this  information  to 
the  defendants  was  not  a  condition  prece- 
dent. It  was  to  be  presumed  that  the 
sheriff  would  use  every  effort,  when  he 
knew  that  the  party  was  within  bis  buli- 
wick.  No  such  averment  as  that  referred 
to  by  my  Lord  is  to  be  found  in  the  deda- 
ratton,  and  the  plea  fumiAes  no  answer  to 
the  action.  Judgment  sbovld  be  for  the 
plaintiff. 

JudgiMnt  aceonEagly* 


UYAMT  e.  BBATTII. 


1898.  \ 
Jan.  ts,  t 

Licence — Agreement — 2Va»^r. 

The  plaintiff'  having  agreed  to  tuMtgn  oh 
holett  of  which  tie  was  the  proprietor^  and 
the  nine,  beer,  and  spirit  licences,  to  the  efc- 
fendant,  it  wat  diseotered  when  the  agree- 
meM  wat  to  he  executed,  that  he  had  omitted 
to  renew  Aw  Ucencet  at  the  previotu  mnmrnal 
Uctiuii^  day,  whereupon  m  agreemeiU 
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mtered  inio  beimen  the  plaintiff  oiul  the  de- 
faulmt,  thtU  the  plaintiff  should  deposit  1  &0U 
oi  a  security for  the  taking  out  of  the  licences, 
and  that  he  nould  on  or  before  the  \  6th  of 
thenext  August,  take  or  cause  to  be  taken  out 
and  granted,  the  licences,  either  in  his  own 
name  or  in  that  of  the  defendant,  and  in 
other  case  would  transfer  them  to  the  defen' 
dmt ;  ondJurtheTf  that  if  the  same  nere  not 
done,  so  thU  the  imd  defendant  should  be  in 
a  nluation  to  enjoy  the  full  benefit  of  the  U- 
cmeet,  on  or  before  the  S\stofthe  next  October, 
then  and  in  sack  case  the  said  plaintiff  should 
forfeit  and  pay  to  the  said  defendant  the 
sad  nam  cf  150/.,  and  j/*  tAe  lieewt*  should 
he  procured  and  attwnedt  and  the  defendant 
dtndd  exert  himself  and  be  put  to  my  ex-- 
pense  in  proamng^  or  endeavouring  to  pro- 
ewre  the  same,  he  should  be  entitled  to  be 
paid  such  expense  out  of  the  150/. ;  and  if 
the  fences  were  not  obtained  on  or  b^ore 
the  3\  St  of  October,  the  plaintiff'  skQuld  allow 
the  defendant  so  much  per  week,  at  a  remu' 
neration  for  the  loss  occasioned  by  not  ob- 
taining the  licences  by  the  16M  tf  August. 
On  the  16th  of  August,  an  application  was 
made  by  the  plmntiff for  licences  to  the  Jus- 
tices, who  sent  for  the  defendant,  but,  m  coh- 
sequence  of  Hs  non^tendancct  the  Ucences 
were  not  granted,  the  Justices  ttatmg,  that 
they  would  have  granted  them  had  he  attend- 
ed. The  Ucences  were  obtained  in  November, 
wkeitthe  plmntiff  and  defendant  both  tUtend- 
ed  befwe  the  Justices.    In  an  action  under 
the  Interpleader  Act,  to  try  the  right  to  the 
deposit, — 

Held,  frsl,  that  the  plaintiff  mas  entitled 
to  recover,  as  the  obtaining  of  the  licences 
was  prevented  by  the  act  ^  the  defendant, 
in  not  attending  before  ths  Justices  on  the 
16<A  of  August. 

Secondly,  that  the  case  tvas  not  one  of  the 
transfer  cf  a  licence,  within  section  \1  of 
9  Geo.  4.  c.  6\,  whkh  requires  a  previous 
wotiee  of  an  application  for  that  purj^ose  to 
be  given  by  the  party  holding  the  licence  ; 
but  of  the  granting  of  an  original  licence 
under  section  14;  and  that  it  was  incumbent 
on  tJke  defendant,  and  not  on  the  plaint^,  ac- 
cording to  the  agreement,  and  under  the 
latter  section,  to  give  the  notice  therein  re- 
quired of  the  intended  application. 

HelA,  also,  that  u^ss  it  was  clearly 
proved,  that  no  notice  had  been  given,  the 
•  Court  Hfould  assumCf  that  the  requisites  of 


the  statute  had  been  complied  mth,  previous 
to  the  application  on  the  I6th  of  August. 

This  was  an  issue  directed  under  the 
Interpleader  Act,  to  try  the  right  to  the 
sum  of  150/.,  deposited  with  one  J. 
Wright,  under  the  following  agreement, 
between  the  plaintiff  and  the  defendant : — 
"  Memorandum  of  agreement,  made  thia 
18th  day  of  June  1836,  between  R.  Bryant 
of  the  one  part,  and  G.  Beattie  of  the  other. 
Whereas,  by  an  agreement,  bearing  date 
the  28th  of  May  18SG,  between  the  afore- 
said parties,  the  said  R.  Bryant  did  agree 
to  sell  to  tbie  said  G.  Beattie,  and  the  said 
G.  Beattie  did  agree  to  purchase  certain 
premises  therein  described  and  known  by 
the  name  of  Bryant's  Hotel,  together  with 
certain  fixtures  and  other  things  therein 
mentioned,  and  whereas  the  said  R.  Bryant 
hath  not  taken  oat,  nor  hath  he  now  any 
licences  for  the  retail  of  wine,  spirits,  and 
beer,  and  therefore  cannot  transfer  any 
licences  to  the  said  G.  Beattie  ;  now  these 
presents  witness,  and  it  is  hereby  agreed 
by  and  between  the  said  parties,  that  the 
said  R.  Bryant  shall  deposit  in  the  hands 
of  one  J.  Wright,  the  sum  of  1 50^,  to  se- 
cure the  taking  out  of  the  said  licences  for 
the  retail  of  idl  the  said  liquors ;  and  the 
said  R.  Bryant  doth  hereby  agree  to  and 
with  the  said  G.  Beattie,  that  he  will  on  or 
before  the  1 6th  of  August,  now  next  en- 
suing, take  or  cause  to  be  taken  out  and 
granted,  the  proper  licences  for  the  retail 
of  the  said  liquors,  either  in  the  name  of 
the  said  G.  Beattie,  or  of  him  the  said  R. 
Bryant,  and,  in  either  case,  that  he  will  then 
forthwith  transfer  such  licences  to  the  said 
G.  Beattie;  and  further,  that  if  the  same 
be  not  done,  so  that  the  said  G.  Beattie 
shall  be  in  a  situation  to  enjoy  the  full  be- 
nefit of  such  licences  on  or  before  the  31st 
of  October  next,  then  and  in  such  case  the 
said  R.  Bryant  shall  forfeit  and  pay  to  the 
said  G.  Beattie  the  said  sum  of  150/.,  and 
which  it  shall  and  may  be  lawful  to  and 
for  the  said  G.  Beattie  to  demand  and 
take,  and  have  and  receive,  of  and  from 
the  said  J.  Wright ;  and  further,  that  if  the 
said  licences  shall  be  procured  and  assign- 
ed as  aforesaid,  and  the  said  G.  Beattie 
shall  exert  himself,  and  be  put  unto  any 
expense  in  procuring  or  endeavouring  to 
procure  the  same,  and  the  transfers  thereof, 
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by  tbe  time  last  aforesaid,  the  said  G. 
Beattie  shall  be  at  liberty  to  demand  and 
take,  of  and  from  the  said  J.  Wright,  and 
the  said  J.  Wright  is  hereby  empowered  to 
pay  to  the  said  G.  Beattie,  out  of  the  said 
sum  of  150/.,  all  such  expenses  occasioned 
by  the  said  G.  Beattie  as  aforesaid,  and 
also  all  expenses  occasioned  by  this  agree- 
ment ;  and  it  is  further  agreed  between  the 
said  parties,  that  in  the  event  of  the  said 
licences  not  being  obtained  by  the  said  1 6th 
day  of  August,  but  being  obtained  before 
the  said  31st  of  October,  then  and  in  that 
case  ^e  said  R.  Bryant  agrees  to  allow  the 
sum  of  5t.  per  week  to  the  aaid  G.  Beattie, 
as  a  remuneration  for  the  loss  occasioned 
by  the  not  obtaining  of  the  said  licences  by 
the  said  16th  of  August,  from  the  date 
hereof,  till  the  said  81st  of  October,  to  be 
paid  by  the  said  J.  Wright,  out  of  the  said 
sum  of  1501.  As  witness  our  hands,"  &c. 

At  the  trial,  before  Tindal,  C.J.,  it  ap- 
peared, that  the  plaintiff  had  agreed  to  dis- 
pose of  an  hotel  in  Conduit-street,  of  which 
he  was-di&proprietor,  and  of  the  furniture, 
stock,  and  fixtures  thereof,  and  to  transfer 
the  wine,  spirits,  and  beer  licences  to  the 
defendant.  AAer  the  valuation  of  the  fur- 
niture, stock,  and  fixtures,  and  the  assign- 
ment by  the  plalntifl>  it  appeared,  that  the 
agreement  as  to  the  transler  of  the  licences 
could  not  be  carried  into  effect,  as  the 
plaintiff  had  neglected  to  renew  them  at 
the  last  licensing  day,  whereupon  the  agree- 
ment before  stated  was  entered  into,  and 
the  150/.  deposited  with  Wright.  The  as- 
signment was  then  completed,  the  purchase- 
money  paid,  and  the  defendant,  without 
any  licences,  took  possession  of  the  hotel. 
On  the  16th  of  August,  the  plaintiff  made 
an  application  for  tne  licences  to  the  Jus- 
tices, who  sent  to  the  defendant,  requiring 
him  to  attend  them  on  the  evening  of  that 
day.  The  defendant,  however,  did  not 
attend,  and  the  licences  were  not  grant- 
ed; the  Magistrates,  however,  stating,  that 
if  he  had  presented  himself,  they  would 
have  been  granted.  The  licences  were  not 
procured  by  the  plaintiff  on  the  ISth  of 
October,  (the  extended  period  mentioned 
in  the  agreement,)  but  were  obtained, 
on  the  petition  of  the  defendant  to  the 
Justices,  on  the  1/Eth  of  November  fol- 
lowing, when  both  parties  attended.  For 
the  defendant  it  was  contended,  that  his 


appearance  on  the  1 6th  of  August  could 
not  have  had  the  effect  of  procuring  the 
licences,  as  no  notice  had  been  given  under 
the  Uth  section  of  the  9  Geo.  4.  c.  61, 
which  regulates  the  notice  of  application 
for  the  transfer  of  a  licence,  and  which  no- 
tice should  have  been  given,  not  by  the 
defendant,  but  by  the  party  desirous  to 
make  the  transfer,  that  is,  by  the  plaintiff; 
and  as  he  had  not  done  that  which  he  ought, 
and  as  the  licence  was  not  procured  at  the 
appointed  time,  he  had  no  right  of  action, 
and  the  defendant  was  entitled  to  the 
money.  ^ 

The  verdict  passed  for  the  phuntiff,  da- 
mages  1501.,  wiUi  liberty  to  the  defendant 

to  move  to  enter  a  nonsuit. 

Atcherleyy  Serj.  having  obtained  a  rule 
accordingly, — 

Bompas,  Serj.  and  Butt  shewed  cause.-— 
Assuming  that  the  plaintiff  neglected  to  do 
all  that  he  ought  to  have  done  for  the  pur- 
pose of  procuring  the  licences,  by  reason 
of  his  omission  to  give  notice  of  his  appli- 
cation, still  the  Justices  would  have  grant- 
ed the  licences,  notwithstanding  that  Omis- 
sion, and  no  other  court  or  tribunal  could 
have  interfered  with  their  decision,  they 
being  made  the  sole  judges  of  everything 
connected  with  the  granting  of  licences, 
and  all  nutters  respecting  them  being  left 
to  their  decision  by  the  9th  section  of  the 
statute.    But  the  assertion,  that  it  was  the 
duty  of  the  plaintiff  to  give  such  notice,  is 
unfounded,  as  this  was  not  the  case  of  a 
transfer  under  the  1 1th  section  (1),  as  no 
licence  was  in  existence  to  be  transferred, 
but  of  the  granting  of  an  original  licence, 
in  consequence  of  a  party  about  to  quit  his 
house  having  neglected  to  apply  for  a 
licence,  in  which  case  the  notice  of  appli- 
cation is  regulated  by  section  14(2),  The 

(I)  Wbieh  nsets,  "thst  erary  person  hoUinK  a 
licenoe  aiidvr  tbs  muthority  of  this  Mt,  bmof  deatreaa 
to  traoafer  ■ooh  Iicen««  to  ooae  otbor  person,  aod 
intandiog  to  apply  tt  tlie  Spocial  Snuoa  th«D  o«Kt 
mmting,  for  porminion  so  to  4p>  ditU,  five  days  mt 
tho  lent  prior  to  Hch  Sporitl  Smmoq,  terv*  »  ao- 
tice  of  sadi  hi*  intentioa  upon  on*  of  the  o vweow 
of  the  poor."  &c. 

(X)  Which  eoacte  in  MibettDce,  that  if  anjr  pOTOcm 
duly  licensed  under  the  aot,  •hallbefor*  tbeexpintioa 
of  nich  licenee,  die,  or  aball  be  hy  aickoeas  or  aihtr 
iafimity  readmd  iaapKUe  of  Icoepiny  tn  ioB.aic.. 
iH*  if  the  occuj^  of  %aj  aneh  hooae  baiaK  mbna  to 
quit  the  sane.  diaU  hsva  wilfully  oiaiitod,  or  shall 
hive  aeglocted  to  sp^ji  &c  tar  s  licmce,  it  shall 
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cause  of  the  licences  not  being  obtained, 
therefore,  was  the  absence  of  the  defendant ; 
and  he  cannot  contend,  that  he  was  ex- 
empted from  doing  any  9Ct  towards  the 
perforniance  of  this  part  of  the  agreement, 
for  that  is  contradicted  by  the  clause,  that 
he  is  to  be  allowed  for  any  expense  atten- 
dant upon  his  exertions  for  this  purpose. 
There  can  be  no  doubt  that  his  absence 
was  wilful ;  and  if  so,  it  is  clear  that  the 
verdict  is  right,  upon  the  principle,  that  no 
man  shall  derive  advantage  from  his  own 
wrong,  and  that  he  who  prevents  a  thing 
from  being  done,  shall  not  avail  himself  of 
the  non-performance  thereof — Co.  Litt. 
206,  b,  Com.  Dig.  (L,  5),  Jones  v.  Barkley 
{i\  and  Kingston  v.  Preston  (4).  They 
ako  referred  to  Peters  r.  Ojne  (5)»  and 
Ferry  v.  miUams  (6). 

Atcherlegt  Serj.  and  Petertdorff,  contrd. 
— ^The  appearance  of  the  defendant  before 
the  magistrates  would  have  been  useless, 
as  it  cannot  be  assumed,  that  the  magis- 
tratea  would  have  acted  contrary  to  law, 
in  granting  the  licences;  and  if  the  defen- 
dant had  proceeded  to  carry  on  his  busi- 
ness without  them,  he  would  have  been 
exposed  to  ruinous  penalties.  The  expres- 
.sicm  of  the  magistrates  merely  meant,  that 
they  would  hear  the  case,  and  not  that 
they  would  act  in  disregard  and  contempt 
of  all  forms  of  law.    The  intention  of  the 
statute  was,  that  it  should  be  not  alone  a 
fiscal  regulation,  but  one  of  police.  The 
intention  was,  that  certain  notices  should 
be  given  to  the  public,  for  the  purpose  of 
infiMining  them  who  they  were  who  wished 
to  take  out  licences,  and  the  public,  if  they 
thought  proper,  might  object.    It  was  for 
this  reason  that  notice  was  required  to  be 
given  to  the  overseers  of  the  poor,  &c. ; 
and  in  a  case  of  transfer  of  licence,  as  this 
is,  how  could  the  omission  of  such  notice 

* 

W  hwful  tat  As  JiuticM  it  •  Speewl  SesMoni  to 
gnat  lioMCM  JO  sucli,  &e. :  praviaed  that  %inj  p«r< 
■OB  inCeadii^;  to  apply  for  «  licence,  ■ball  on  Mine 
ona  Sandaj  withio  tbe  six  weeks  nest  before  aucb 
Spveul  SeMione,  affix  or  caute  to  be  affixed  on  tbe 
door  of  nch  bouae,  and  of  tbe  ebureb  or  cbapal 
of  Ibe  pariah  or  place  wbara  it  ia  aitoau,  a  notica, 
■odb  aa  ia  raqatrad  to  ba  afflzed  by  jictson*  intand- 
njg  to  applj  for  a  liceon  at  tbe  uenaral  Annual 
lioraain  e  Meeting." 
<3i  S  Don];.  684. 

(4)  Ibid.  CiL 

(5)  1  Vent.  214 ;  a.  c  2  Saund.  9M>. 

(6)  8  Taunt.  62. 

Niw  Sbbiis,  VII.-.C.P. 


be  overlooked  7    It  certainly  could  not. 
Thus,  it  is  clear,  that  notice  should  have 
been  given,  and  by  the  plaintifi*.  as  this  is 
a  case  of  transfer  of  licence  under  the  1 1  th 
section ;  and  it  cannot  be  brought  within 
the  10th  section,  which  directs  the  notice 
of  application  for  a  licence  to  keep  a  house 
as  an  inn,  not  previously  kept  as  such,  in 
which  the  person  intending  to  apply  for  a 
licence  was  togive  the  notice.  The  form  of 
notice  required  by  the  1 1  th  section  must 
be  rigidly  adhered  to,  and  any  material 
variance  may  be  taken  advantage  of — 
Daeidson  v.  Gill  (7).    With  regard  to  the 
condition  entered  into  by  the  plaintifT,  of 
transferring  the  licences,  and  the  necessity 
of  its  performance,  the  case  may  be  com- 
pared to  that  of  Worseley  v.  Woodffi)t 
where,  by  the  proposals  of  a  certain  com- 
pany, it  was  stipulated,  that  persons  insur- 
ed should  give  notice  of  the  loss  forthwith, 
deliver  in  an  accotmt,  and  procure  a  certi- 
ficate of  the  minister,  churchwardens,  and 
some  reputable  householders  of  tbe  parish, 
importing  that  they  knew  the  character,  &ci 
of  the  assured,  and  believed  that  he  really 
sustained  the  loss,  and  without  fraud;  and 
it  was  held,  that  the  procuring  of  such  a 
certificate  was  a  condition  precedent  to 
the  right  of  the  assured  to  recover,  and 
that  it  was  immaterial  that  the  minister, 
8rc.  wrongfully  refused  to  sign  the  certiB- 
cate.  HadUy  V.  Clar ke (9),  and  Bullock  V. 
Dommitt  (10),  are  equally  favourable  to 
the  defendant ;  so  is  the  doctrine  in  Para- 
disev.  /aae(ll),  where,  it  is  said,  "  Where 
the  law  creates  a  duty  or  char^,  and  tlie 
party  is  disabled  to  perform  it,  without 
any  default  in  him,  and  hath  no  remedy 
over,  the  law  will  excuse  him.   But  when 
the  parly  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity,  be- 
cause he  might  have  provided  against  it  b^ 
his  contract."    As  to  the  assertion,  that  if 
the  defendant  opened  the  house  under  a 
licence,  which  turned  out  to  be  bad,  he 
would  not  be  liable  to  penalties,  the  reverse 
is  probable ;  there  is,  it  is  admitted,  no 

<7)  1  East,  64. 

(8)  6Teim  Kep.710. 

(9)  8  Term  Rep.  X59. 

(10)  6  Turm  Rap.  650. 

(11)  All.  S7. 
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express  authority  upon  the  subject,  but  Uie 
question  arose  incidentally  in  The  King  t. 
^r^an  (12),  referred  to  in  a  note  to  The 
King  T.  i*rtc«(lS)  ;  but  the  point  was  not 
decided.  But  supposing  that  the  defen- 
dant would  have  been  protected,  atill  he 
would  not  have  been  able  to  recover  for  any 
articles  with  which  he  supplied  those  who 
frequented  the  house ;  for  Law  v.  ffodion 
(14),  and  such  cases  as  made  a  difference 
between  the  contracts  which  were  legal 
for  the  mere  punwse  of  protecting  the  re- 
venue, and  illegal  for  any  other  object,  may 
be  considered  as  overruwd  in  Cope  t.  Roro- 
Mt(15). 

TiNDAL,  C.J. — As  it  appears  to  me,  the 
rule  for  entering  a  nonsuit  must  be  dis- 
charged. In  the  6rst  place,  and  before  I 
enter  more  fully  into  the  particulars  of  the 
case,  I  think  it  better  to  observe  upon  that 
incident,  to  which  much  allusion  has  been 
made, — I  mean  the  giving  or  the  bot  giving 
of  notice  to  the  magistrates ;  and,  upon 
diis  subject,  when  I  refer  to  my  notes  for  an 
account  of  die  evidence  as  it  appeared  to  be 
given  at  the  trial,  I  think  we  assume  too 
much,  by  assuming  the  impossibility  of 
notice  having  been  given  to  the  magistrates ; 
more  especially  when  these  magistrates 
declared,  that  if  Beattie  had  been  present 
they  would  have  granted  the  licence :  why, 
therefore,  should  we  assume,  in  respect  of 
that  licence,  which  would  have  been  given 
if  the  party  had  not  been  absent,  that  every- 
thing required  by  the  law  had  not  been  com- 
plied with  ?  My  inference  or  supposition  in 
regard  to  this  matter  is,  I  think,  placed  in 
a  stronger  point  of  view,  when  we  recollect 
that  Birant  and  Beattie  went  together  on 
the  16tti  of  November,  before  the  magis- 
trates, and  the  licence  was  granted  witlwut 
difficulty.  In  addition  to  these  circum- 
stances, when  we  consider  die  qnality  and 
nature  of  the  statute,  I  am  not  satisfied 
that  suflBcient  ^ipeared,  from  statement 
of  the  evidence,  to  warrant  us  in  assuming 
a  want  of  notice ;  upon  which  the  whole 
case  may  he  said  to  depend. 

But  assuming  that  no  notice  had  been 

If)  Andrm,  St. 
13)  Csld.  Sm.  Cm.  305. 

(14)  llEMt,  SCO. 

(15)  <Mm.  &  Web.  155;  s. «.  6  Law  J.  Itep. 
(NJ.)  Bicb.  65. 


given  to  or  received  by  the  magistrates, 
and,  consequently,  that  in  conformity  with 
the  strict  line  of  their  duty,  tfaey  had  no 
authority  to  grant  the  licence,  —  let  us, 
bearing  this  assumption  in  mind,  consider 
on  whom  the  law  has  cast  the  duty  of  giv- 
ing this  notice,  whether  such  duty  has  been 
cast  upon  the  party  waiting  to  receive  the 
licence,  or  upon  him  who  was  the  former 
tenant  of  the  hotel.   This,  it  should  be 
especially  recollected,  is  not  the  case  of 
the  transfer  of  a  licence,  for,  from  the  first 
condition  of  the  agreement  between  the 
parties,  it  amiears  Uat  there  was  not  any 
licence  at  ajfupon  the  18th  of  June,  when 
the  parties  met  to  carry  their  originalagree- 
ment  into  effect.  Upon  that  day,  it  was  dis- 
covered that  there  was  no  licence,  and  the 
discovery  was  a  surprise  upon  them  both. 
150/.  were  then  deposited,  and  an  agree- 
ment was  entered  into,  for  the  protection 
of  the  party  who  was  put  in,  in  case  a 
licence  should  not  be  procured,  at  farthest, 
at  the  session  of  the  Slst  of  October.  The 
first  recital  of  the  agreement  between  these 
parties  was,  that  there  was  no  licence  at 
all ;  consequendy  there  could  be  no  transfer 
of  the  old,  as  there  was  none  to  transfer ; 
and  hence  it  follows,  that  there  must  of 
necessity  be  a  grant  of  a  new  licence,  to 
the  new  taker  of  the  bouse  to  be  used  as 
an  hotel.    And  when  we  look  to  the  14th 
section  of  the  statute,  and  see  its  meaning 
and  its  purport,  we  must,  I  think,  come  to 
the  conclusion,  that  the  present  is  the  very 
case  to  which  it  applies.    Bryant  having 
neglected  to  apply  at  the  general  annual 
licensing  meeting,  or  at  any  adjournment 
thereof,  for  a  licence,  is  about  to  leave  and 
relinquish  the  premises,  and  transfer  them 
from  a  certain  day,  and  in  such  case,  on  a 
certain  notice  being  given,  the  magisUates 
are  audiorind  to  grant  a  licence  to  the 
new  taker  of  the  house ;  and  when  we  refer 
to  the  clause  directing  the  particular  mode 
in  which  the  notice  is  to  be  given,  we  shall 
find  certain  parts  which  cannot  possibly 
af^ly  to  the  old  occupant,  hut  which  nnust 
of  necessity  apply  to  the  new  tenant,  and 
to  him  alone.   By  whom,  for  instance,  ex- 
cept the  new  tenarif,  could  the  notice  be 
affixed  at  a  certain  hour  to  the  door  of  the 
house  7  The  clause  may  not,  perhaps,  ap- 
ply to  the  very  letter,  for,  at  the  time,  the 
house  was  not  open  as  an  hotel;  there  waa. 
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DO  doubt,  an  agreement  between  the  paitiet, 
bat  still  it  wat  an  agreement  without  law 
or  meaning,  aa,  for  want  of  the  licence, 
the  house  could  not  he  considered  as  an 
liotel.  -If  the  form  and  frame  of  the  sche- 
dule, which  sets  out  the  notice,  are  attend- 
ed to,  they  will,  I  think,  leave  no  doubt 
whatever  upoa  the  subject.  The  words 
of  the  notice,  required  by  the  achedulei 
are,  **  I,  A.  B,  [state  the  trade  or  occupa- 
tion,] now  residing  at  ,  in  the  parish 

ct       ,  in  the  county  of  — ,  and  for  six 

nnoths  Ust  past  having  resided  at  ,  in 

the  parish  of  -  .   ,  or  in  the  several  parishes 

of  ,  in  the  county  or  in  the  counties  of 

— ,  do  hereby  give  notice,"  &c.  Now, 
who  could  have  a  correct  knowledge  of  the 
various  particulars  specified  by  this  sche- 
dule, except  A.  B,  the  person  applying  for 
the  licence?   And  thus  the  law  throws 
upm  Beattie,  the  defendant,  not  upon 
Bryant,  the  plaintiff,  the  duty  of  giving  the 
notice,  which  was  necessary  for  the  purpose 
of  bringing  the  matter  within  the  jurisdic- 
tioD  of  the  magistrates.    Besides,  it  ap- 
peals from  the  agreement,  that  something 
waa  to  be  done  by  Beattie ;  for  if  he  was 
put  to  any  expense,  a  deduction  to  that 
amount  was  to  be  made  from  die  ISOL 
which  had  been  deposited.    Now,  what 
was  the  evidence  on  this  subject  ?  It  was 
this,  that  a  distinct  notice  was  given  to  the 
defendant,  to  attend  the  magistrates  on  the 
]6thof  August.  Upon  that  day  he  absented 
himself)  and  a  messenger  was  sent  to  his 
wife  and  to  his  waiter,  in  search  of  him  ; 
hot  he  was  not  to  be  found :  if,  therefore, 
the  necessary  notice  was  not  given,  it  was 
through  his  own  wilful  fault  and  negligence. 
It  would  be  contrary,  as  well  to  every  de- 
cided case,  as  to  every  principle  of  law,  that 
m  peraoB  should  be  benefited  by  the  non- 
performance of  that,  the  performance  of 
which  he '  renders  impossible  by  his  own 
ianlt :  and  in  accordance  with  this  prin- 
ciple, it  is  laid  down  in  Com.  Dig.  *  Con- 
dition,* (Ij,  4),  "So  the  non-performance 
of  a  condition  may  be  excused  by  the  de- 
&ult  of  the  feoffee  or  obligee,  as,  if  feoffor 
or  obligor  makes  a  legal  tender  of  the 
UMoey  to  the  feoffee  or  obligee,  at  the  day 
and  place  appointed,  and  he  refuse  to  ac- 
cept it.'*    Tlius,  in  every  view  of  the  case, 
the  plaintiff  has  a  right  to  recover, 
Fakx,  J^I  agree.   This  is  to  be  eoiv- 


sidered  not  as  the  case  of  a  transfer,  but  of 
an  original  licence ;  and  the  words  of  the 
schedule  shew,  on  the  whole,  that  the  notice 
should  have  been  given  by  the  defendant 
Beattie,  not  by  Bryant.  The  meaning  of 
the  worda  in  the  schedules  A  and  B,  the 
former  of  which  specifies  the  notice  to 
be  given  in  the  case  of  an  original  licence, 
and  the  latter,  that  which  should  be  given 
in  case  of  a  trans&r,  is  distmct  and  m^r- 
ent  The  residence  of  the  partr  in  a  cer- 
tain parish,  and  his  residence  ror  the  last 

six  months  past  in  the  parish  of  ,  or 

in  the  several  parishes  of  ,  are  de- 
scribed and  stated  as  his  own  acts  in  the 
one  schedule,  giving  the  form  of  notice  for 
granting  the  original  licence,  whilst  the 
statement  of  his  residence,  &c.  in  the  sche- 
dule describing  the  notice  to  be  given  for  the 
transfer  of  the  licence,  is  merely  from  his 
communication.  The  cmcluding  words  of 
the  schedules  are  also  materially  different, 
those  in  schedule  A  being,  **  It  is  my  in- 
tention to  apply  at,  &c.  for  a  licence  to  sell 
exciseable  liquors,"  &c. ;  whilst  those  in 
schedule  B  are,  **  It  is  my  intention  to  ap- 
ply, &c.  for  permission  to  transfer  the 
above-mentioned  licence  to  C.  D."  The 
notice  for  the  purpose  of  obtainmg  the 
ori^nal  licence  should,  I  think,  be  the  act 
of  the  party  coming  in ;  and  as,  in  this  case, 
such  party  did  not  appear  before  the 
magistrates,  he  was  himself  the  cause  of 
the  non -performance  of  the  agreement, 
and  he  should  not  he  allowed  to  derive 
benefit  or  advantage  from  such  act. 

Vadouan,  J. — I  am  sincerely  glad  that 
the  honesty  and  law  of  this  case  concur  in 
preventing  the  defendant  from  availii^ 
himself  of  this  objection.  The  question 
is,  whether  the  act  of  the  party,  coujded 
with  the  fiict  as  found  by  the  jury,  entitles 
the  plaintiff  to  recover.  That  fact  is  the 
omisaionofprocuringlicencesfor  the  hotel; 
and  unless  the  Court  attain  a  conclusion, 
the  reverse  of  that  which  they  have  at  pre- 
sent attained,  they  must  take  it  for  granted 
that  the  defendant  was  cc^nizant  of  that 
fact.  The  statement  in  the  agreement  is, 
that  there  was  no  licence  to  be  transferred. 
150/.  were  then  deposited,  upon  which,  aa 
upon  a  capital,  exertions  were  to  be  made 
to  obtain  licences  for  the  premises  in  ques- 
tion. It  is  also  admitted,  diat  somediii^ 
was  to  be  done  by  the  defendant  Beattie, 
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for  it  wM  provided,  that  if  he  was  put  to 
any  expenie,  a  deduction  was  to  be  made 
from  the  150/.  Who,  I  ask,  was,  under 
the  circumstances  of  the  case,  the  defaulter? 
Beattie.  'lliis  appears  from  the  14th  sec- 
tion of  the  statute,  by  which  he  was  re- 
quired to  give  the  notice  to  the  magistrates : 
this  being  acase  of  the  granting  of  a  licence, 
not  the  case  of  transferring  one  under  the 
1 1  th  section,  when  it  would  be  the  duty  of 
the  person  desirous  to  transfer,  to  give  die 
notification  required  by  law.  There  is  no 
connexion  between  these  sections.  The 
present  is  the  very  case  alluded  to  in  the 
i4th  section,  where  a  parly  had  wilfully 
omitted  or  neglected  to  renew  his  licence, 
and  another  is  under  certain  conditions  to 
be  granted  to  the  new  tenant  or  occupier 
of  the  house.  Who  then  was  this  new 
tenant?  Evidently  Beattie,  who  was  about 
to  be  admitted.  Then  there  is  a  provision 
in  the  section,  operating  by  way  of  a  re- 
straint or  exception,  by  which,  the  party 
intending  to  apply  for  a  licence,  shall,  on 
some  one  Sunday  within  the  six  weeks 
next  before  such  special  session,  or  some 
time  between  the  hours  of  ten  in  the  fore- 
noon, or  four  in  the  afternoon,  affix  notice, 
&c.  And  here  it  is  observable,  that  on 
comparing  this  section  with  the  13th,  which 
gives  the  form  of  licence,  it  does  not,  like 
the  IStb,  say  that  eveiy  licence  in  which 
the  requisites  there  pointed  out  are  not 
complied  with,  shall  be  absolutely  void ;  it 
does  not  say  tint  a  licence,  not  in  pursu- 
ance of  the  forms  and  provisions  of  that 
section,  shall  not  be  ratified,  whether  such 
licence  is  valid  or  not.  And  this,  I  think, 
in  a  great  measure  answers  the  difficulty 
started  by  the  objection,  that  the  defendant 
would  be  placed  in  jeopardy  by  his  taking 
out  a  licence  without  giving  notice.  To 
what  penalty  would  he  be  liable  7  If  he 
lost  his  licence,  it  would  be  too  late  to  in* 
quire  into  all  the  steps  taken  by  the  ma- 
gistrates, before  they  thought  proper  to 
grant  it.  If  this  is  so,  who  was  to  affix 
the  notice  upon  the  door  of  the  house  7 
who  WIS  to  make  the  application  to  the 
magistrates  ?  The  defendant  is  preramed 
to  know  the  law ;  he  ia  presumed  to  be 
acquainted  with  the  schedules  of  the  act, 
and  to  be  aware  that  the  form  of  notice 
required  for  the  granting  of  a  licence  is 
not  applicable  to  the  case  of  the  transfer 


of  one.  The  failure  here  has,  I  think, 
been  entirely  owing  to  the  de&ult  of  him 
who  ought  to  have  made  the  application. 
Suppose  that  the  present  situation  and 
condition  of  the  parUes  were  reversed,  and 
that  Beattie,  not  Bryant,  had  brought  the 
action ;  could  he  shew  that  he  was  entitled 
to  recover  7   In  my  opinion,  he  could  not. 

BosAKQUET,  J. — The  plaintiff  is,  in  my 
opinion,  entitled  to  retain  his  verdict  for 
the  money  deposited  in  the  hands  of  the 
stake-holder.  My  decision  rests  on  this 
very  short  ground,  that  if  the  condition, 
by  the  observance  of  which,  an  act  may  be 
lawfully  done,  has  failed  through  the  con* 
duct  of  the  defendant,  the  plaintiff  has  a 
right  to  recover  back  the  money.  This, 
it  might  as  well  be  observed,  is  not  the 
case  of  a  recovery  from  the  defendant,  but 
of  a  recovery  from  the  suke-holder.  The 
agreement  which  was  entered  into,  without 
a  licence  at  all,  provided  that  the  plaintiff 
should  take  out,  or  cause  to  be  taken  out. 
a  licence  in  his  own  name,  or  in  that  of 
Beattie,  and  in  either  case  he  would  forth- 
with transfer  it  to  the  latter,  for  the  pro- 
tection of  the  house.  Now,  it  is  clear, 
that  this  is  not  the  case  of  a  transfer,  aa 
there  was  no  old  licence  to  be  transferred. 
It  was  also  provided,  that  if  the  defendant 
should  exert  himself  in  procuring  or  at- 
temptii^  to  procure  such  licence,  and  in- 
cur expense  thereby,  such  expense  should 
be  allowed  him  out  of  tlie  1501.  Thus,  it 
appears  to  have  been  in  the  contemplation  of 
the  parties,  that  the  defendant  should  make 
some  exertion.  Tliis,  it  is  repeated,  was 
not  the  case  of  a  transfer,  as  there  was 
nothing  to  be  transferred,  but  it  was  the 
case  of  an  application  for  an  original  licence, 
which  it  was  perfectly  competent  to  the 
parties  to  make  under  the  14th  section  of 
the  statute.  And  the  schedules  of  the  act 
point  out  and  require  a  different  form  of 
notice,  according  as  the  application  is  for 
a  transfer,  or  for  an  original  licence.  In 
the  former,  it  is  he  who  wishes  to  transfer 
shall  give  the  notice  ;  whilst  in  the  latter, 
the  notice  is  to  be  given  by  him  who  be- 
comes tenant  of  the  bouse ;  uid  that,  in  the 
present  case,  was  Beattie,  the  defendai^ 
It  has  been  said,  that  this  case  is  not  within 
the  lOth  section  of  the  statute,  which  re- 

gulates  the  notice  of  application  for  n 
cence  to  keep  a  house  aa  an  inn,  not  fare- 
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nowfy  Jt»p<  «  AvA)  and  where  it  is  eri- 
dent,  that  it  is  the  person  who  intends  to 
apply  for  the  licence  shall  give  notice, 
because  the  house  here  was  an  inn  before, 
and  was  not  intended  to  be  used  as  such 
for  the  Brat  time  ;  but  it  should  be  re- 
cdlectedi  that  the  house  was  already  with- 
OQt  a  licence;  and  though,  in  such  case, 
the  magistrates  were  authorized  by  the 
l^slature  to  grant  a  licence,  yet  quoad  hoc, 
tiK  house  was  not  authorized  to  sell.  If 
this  course  of  reasoning  were  maintainable* 
the  result  would  be,  that  in  this  case  no 
notice  would  be  necessary  at  all.  By 
whose  default  then,  I  ask,  was  it,  that  the 
licence  was  not  granted?  By  that  of  the  de- 
fendant, who  did  not  come,  and  who,  if  he 
bad  attended,  would  have  had  the  licence, 
as  one  originally  granted  to  an  original 
person,  and  not  as  one  transferred,  for  the 
obtainii^  of  which,  the  notice  should  be  of 
a  certain  kind,  and  differing  from  the  no- 
tice required  in  t)ie  case  of  the  original 
licence.  Since,  therefore,  the  party  did 
not  apply,  the  consideration  has  failed  ; 
and  such  failure  has  been  occasioned  by 
the  default  of  one  of  the  parties  to  the 
contract. 

Ruie  dischaTged. 


1888.      \       OIAIHOBR  O.  HIU.  AND 
Jan.  30.   /  AHOTHBR. 

Arrett  —  In^ntoament  —  Pkading  — 
Trover. 

The  defendants  advanced  money  to  the 
plamtiff  upon  the  tecurity  of  a  mortgage 
upon  his  vestel,  and  the  transfer  of  a  policy 
of  inMuranee,  the  money  to  be  repaid  upon  a 
certain  day;  and  the  defendanlt,  before  tuch 
day,  for  the  purpose  of  obtaining  the  addi- 
tionat  security  of  the  snip's  register f  made  an 
qfidavit  of  debt,  and  sued  out  a  capias,  winch 
they  delw€red  for  execution  to  an  t^er^ 
teloHg  him,  at  the  same  time,  if  he  got  the 
slap**  register,  to  proceed  no  further  under 
the  writ.     The  <^er  went  to  tKe  lodging  of 
thepkunt^,  who  was  teonfined  to  his  bed  by  ill- 
ness, and  stated,  thU  he  wouldather  take  him 
away,  or  leans  another  officer  in  care  of  him, 
unless  he  procured  bail,  or  gave  up  the  re- 
gister.    The  plaintiff  thereupon  gave  up  the 
register,  and  the  t^er  withdrew,  and  hand- 
ed it  over  to  the  StfeMUaUSt  from  whom  he 


reeeioed  his  caption  fee:'— Held,  that  these 
circumstances  sustamed  an  averment,  thai 
the  plaintiff  had  been  arrested,  and  hadtk- 
Uvered  up  the  register  under  duress  of  impri- 
sonment.—  Held,  also,  that  in  an  action  for 
such  cotiduct,  the  plaintiff  need  not  aver  in 
his  declaration  the  want  of  reasonable  and 
probable  cause  for  such  arrest,  nor  the  legal 
termination  of  the  suit  in  which  he  was  ar- 
rested, inasmuch  as  such  averments  were 
confined  to  actions  for  malicious  arrest  and 
malicious  prosecution. — Held,  also,  that  a 
count  in  trover  for  the  register  might  be 
maintained,  under  the  circumstances  above 
stated,  without  proof  of  a  demandand  r^usal. 

The  declaration  stated,  that  heretofore, 
and  before,  &c.,  the  plaintiff  was  master 
and  sole  owner  of  a  certain  smack  or 
vessel;  and  being  such  owner,  and  having 
occasion  to  borrow  a'certain  sum  of  money, 
applied  to  and  requested  the  defendants 
to  lend  to  and  advance  to  him  the  sum  of 
802.,  which  the  defendants  agreed  to  do, 
upon  having  the  repayment  thereof  se- 
cured to  them  by  a  mortgage  upon  the 
vessel ;  and  it  was  thereupon  agreed  by 
and  between  the  plaintiff'  and  defendants, 
that  a  mortgage  of  the  said  vessel  should 
be  accordingly  made  and  given  ;  and  that 
the  said  sum  of  money  so  to  be  advanced 
and  lent  by  the  defendants  to  the  plaintiff 
should  be  afterwards  repaid  by  the  plaintiflT 
to  the  defendants  on  a  certain  day,  then 
'  agreed  upon,  and  not  yet  elapsed,  to  wit, 
the  28th  of  September  1837  ;  and  that,  in 
the  meantime,  he,  the  plaintiff,  should  re- 
tain the  command  of  the  said  vessel,  and 
prosecute  and  make  voyages  therein,  for 
his,  the  plaintiff's,  own  profit  and  advan- 
tage: and  aflerwards,  to  wit,  on  the  SOth 
of  September  1 836,  the  defendants  accor- 
dingly lent  and  advanced  to  the  plaintiff, 
upon  and  in  pursuance  of  the  said  agree- 
ment, and  upon  the  security  aforesaid  the 
said  sum  of  80/. ;  and  the  plaintiff*  there- 
upon, in  pursuance  of  the  said  agreement 
by  a  certain  indenture  then  made,  &c., 
and  delivered  by  the  defendants  of  the  one 
part,  and  the  plaintiff  of  the  other,  (profert 
of  the  mortgage  deed,  and  also  of  the 
policy  of  insurance  effected  on  the  vessel  in 
London,)  transferred  unto  the  defendants, 
their  executors,  &c.,  subject  to  the  pro- 
viso, that  if  the  said  sum  of  80/.,  with  in- 
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terett,  Bhould  be  paid  on  the  ftSih  of  Sep- 
tember 18S7,  the  said  indenture,  and 
everytbing  therein  contained,  should  be 
void.  And  the  plainUff  in  fiict  iiirther 
saith,  that  the  defendants, — wrongfully,  il- 
legally, and  tnaliciously  contriving  to  injure, 
harass,  and  distress  the  plaintiff*  and  to 
compel  the  plaintiff,  by  and  through  fear 
and  duress  of  imprisonment,  to  give  up 
and  relinquish  to  them,  the  defendants, 
certain  goods  and  chattels  of  and  belonging 
to  him,  the  plaintiff,  and  not  included  in 
the  said  mortgage  security,  to  wit,  a  cer- 
tain register  of,  and  a  certain  certificate  of 
the  registry  of  a  certain  vessel,  to  wit,  the 
said  vessel,  and  without  the  possession  of 
which,  he,  the  plaintiff,  could  not  go  to 
sea,  or  prosecute  his  said  voyages,  in  man- 
ner aforesaid,  as  agreed  upon  between  the 
plaintiff  and  the  defendants,  as  the  defen- 
dants then  well  knew, — ^long  before  the  said 
time  so  appointed  as  aforesaid  for  payment 
of  said  sum  of  80/.,  to  wit,  on  the  day  and 
year  last  aforesaid,  called  upon  and  required 
payment  of  and  from  the  plaintiffof  the  said 
sum  of  80/.,  and  then  threatened  to  arrest 
him  for  the  same,  unless  he  immediately 
paid  to  them  the  amount  thereof.  And  the 
plaintiff  further  saith,  that  upon  his,  the 
plaintiff's,  refusing  so  to  do,  they,  the  de- 
ni^nts,  wrongfully  and  unjustly  con- 
triving and  intending  as  aforesaid,  and 
to  imprison,  harass,  of^ress,  injure,  and 
impoverish  the  now  plaintiff,  and  to  cause 
and  to  procure  him  to  be  arrested  and  im- 
prisoned, and  to  prevent  his  making  and 
prosecuting  any  voyage  whatsoever  in  his 
said  vessel,  and  wholly  to  ruin  the  plaintiff 
thereby,  well  knowing  that  the  plaintiff  was 
wholly  unprepared  and  unprovided  with 
bail,  heretofore,  to  wit,  on  the  26th  of 
November  1836,  falsely  and  maliciously 
caused  and  procured  to  be  sued  and  prose- 
cuted out  of  the  Court  of  our  Lord  the 
King  of  the  Bench  at  Westminster,  for  the 
said  sum  of  80/.,  a  certain  writ  of  our  said 
Lord  the  King,  called  a  capitUt  directed  to 
the  Sheriff  of  Kerft,  and  bearii^  date  a 
certain  day,  &c. ;  by  which  writ,  our  said 
Lord  the  King  commanded  the  said  sheriff 
to  arrest  the  said  plaintiff,  &c.,  and  him 
safely  keep,  untU  he  should  have  giv«s 
him  bail,  or  made  deposit  with  him,  ac- 
cording to  law,  in  an  action  of  debt  at  the 
suit ofthe defendants, fte.  Andthedden- 


dants,  contriving  and  intending  as  afine- 
said,  afterwards,  to  wit,  on  the  day  sad 
year  aforesaid,  wrongfully,  illegally,  sod 
maliciously,  caused  and  procured  the  said 
writ  to  be,  and  the  aame  dien  was  nuked 
and  indorsed  for  bail  for  95/.  17s.  6d:; 
being  the  sud  sum  of  80/.,  and  certain 
alleged  costs,  charges,  &c.,  making  to- 
gether the  said  sum  of  951.  I7<.  6d.  And 
the  said  writ  being  so  indorsed  for  bul  ss 
aforesaid,  the  defendants  afterwards,  and 
before  the  return  thereof,  to  wit,  on  the 
26th  of  November,  contriving  and  ioteud- 
ing  as  aforesaid,  wrongfully  and  maUaoudy 
cmued  the  plaintiff  to  6e,  and  he  tlten  mt, 
arretted  by  his  body,  under  and  by  virtue  of 
the  said  writ ;  and  was  thereupon  impri- 
soned, and  kept  and  detained  in  prison 
for  a  long  time,  to  wit,  for  the  s^ace 
of  twelve  hours  then  next  following  { 
and  the  plaintiff,  not  bang  prepared  «r 
provided  with  bail  to  the  aud  aedon, 
by  and  through  fear  and  duret*  ef  tsi- 
prisoKment,  mat  forced  and  compdM  (o 
^«  up  and  relinquith  to  them  the  goods 
and  chattels  before  mentioned,  to  wit,  the 
tmd  register  and  certificate  of  registry,  and 
did  so  give  up  and  relinquish  the  same ; 
and  the  defendants  have  thence  hitherto, 
wrongfully  and  injuriously,  and  againtt 
the  consent  and  will  of  the  plaintiSl  for- 
cibly, and  against  law,  kept  and  detained  the 
same  from  die  plaintiff;  by  means  of  which 
said  several  premises  the  plaintiff  bemg,  ss 
the  defendants,  before  and  after  the  time 
of  the  said  arrest,  well  knew,  wholly  un- 
prepared and  unprovided  with  bail,  whilst 
he  was  so  imprisoned  as  aforesaid,  not 
only  suffered  great  pain  of  body  and  miod, 
and  was  greatly  exposed  and  injured  in  his 
credit  and  circumstances,  and  was  hindered 
and  prevented  from  performing  and  trans- 
acting his  lawful  business  and  affairs,  &e.i 
and  especiidly  the  plaintiff  saith,  that  by 
means  of  the  premises  he,  the  plaindnt 
hath  been  wholly  prevented  and  deterred 
from  making  and  prosecuting  with  the  said 
vessel  four  several  voyages  to  Caen  and 
back  again,  and  hath  lost  and  been  depriv- 
ed of  ill  the  bene&ts,  &c.,  and  is,  by  meam 
thereof,  greyly  imnied  and  damnified,  fte. 

Second  count,  u  trover  for  the  re^stef 
and  certificate. 

Plea — Not  guilty.    Issue  thereon. 

At  the  tria^  before  Boaanquet,  J.,  it 
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upesred,  as  stated  in  the  declaration,  Uiat 
the  plaintiff,  who  was  the  master  of  a  vessel 
called  the  Nimble^  having  occasion  for  the 
nm  of  802.,  the  defendants  advanced  the 
money  upon  the  security  of  a  mortage 
npon  the  vessel,  and  the  asBignment  of  Uie 
puicy  of  insurance  eflected  upon  her.  By 
a  condition  of  the  mortgage  deed,  the 
nooey  was  to  be  repaid  upon  the  28th  of 
S^tember  1837.  Whilst  things  were  in 
this  state,  the  plaintiff  performed  a  voyage 
to  Caen  in  Normandy,  and,  upon  his  re- 
turn, he  received  a  severe  injury  by  a  gun- 
shot wound,  which  endangered  his  life, 
snd  in  consequence  of  which,  he  was  con- 
fined to  his  bed  for  a  considerable  time  at 
Greenbithe.  During  his  illness,  the  defen- 
dant Hill  called  upon  him,  and  stated,  that 
he  was  given  to  understand,  that  his,  the 
plaintiff's,  intention  was  to  smuggle.  This 
the  plaintiff  denied ;  but  the  denial  did  not 
satisfy  the  defendant,  who  said,  his  confi- 
dence in  the  plaintiff  was  entirely  shaken 

S'  what  he  bad  heard,  and  reqniaed  the 
Ip's  raster  to  be  ^ven  hhut  which  was 
refused.    This  took  place  on  the  27th  of 
November ;  and  on  the  previous  day,  the 
26th,  the  writ  was  issued.    The  affidavit 
of  debt  was  made  by  Hill,  and  made  no 
reference  to  the  mortgage  deed,  but  stated, 
that  the  debt  was  due  for  money  lent  and 
advanced  by  the  deponent  and  bis  partner, 
and  for  work  and  labour  done  and  per- 
formed by  deponent  and  his  partner  as  in- 
surance brokers,  and  about  the  writing, 
drawing,  and  making  out  divers  policies  of 
insurance  of  a  certain  ship,  called  the 
Nimble,  and  in  and  about  the  causing  and 
procuring  of  divers  persons  to  insure,  &c., 
and  for  monies  paid,  laid  out,  and  expend- 
ed by  deponent  and  hia  partner  for  said 
Grainger,  and  at  his  request.    It  also  ap- 
peared«  that  the  defendants,  uptm  suing 
out  the  writ,  had  written  to  the  sheriff, 
infortnii^  bim.  that  they  would  be  satisfied 
with  the  delivery  of  the  ship's  register  in 
lieu  of  bail.    On  the  28th  of  November, 
two  officers  went  with  the  writ  to  the 
plaintifT ;  but,  on  account  of  his  illness, 
they  retired  without  taking  any  step.  Upon 
die  next  day,  they  went  again ;  and  one  of 
them  told  bim,  still  sick  and  in  his  bed, 
that  if  he  did  not  find  bail,  or  deliver  up 
the  ship's  register,  be,  the  officer,  would 
take  him  away,  or  leave  Bis  brother  officer 


in  charge  of  him.  The  plaintiff,  not  being 
prepared  with  bail,  or  with  any  mode  of 
extricating  himself,  complied  reluctantly 
with  the  demand,  and  delivered  the  regis* 
ter,  upon  which  the  bailiffs  withdrew; 
and,  accor^ng  to  their  directions,  they 
transmitted  the  document  to  the  defen- 
dants' attorney.  Finallv,  the  jdaintiff  waa 
obliged  to  sell  the  vessel,  at  a  considerable 
loas,  and  paid  the  defendants  the  money, 
with  all  expenses  incurred — amongst 
others,  the  officer's  fee  for  making  the 
arrest;  upon  which  the  de&ndants  can- 
celled the  mortgage  deed,  and  gave  the 
plaintiff  a  release. 

Taddi/t  Serj,,  pursuant  to  leave,  moved 
to  enter  a  nonsuit,  or  in  arrest  of  judg- 
ment, on  the  ground  that  no  arrest  bad 
been  proved,  citing  Genner  v.  SparkM(l)f 
Berry  v.  AdatiuM  (2),  Homer  v.  Batlyn 
{S)i  that  the  count  in  trover  was  not  sus- 
tained, inasmuch  as  there  was  no  proof  of 
a  demand  and  refusal  of  the  r^ater ;  and 
diat  the  first  comit  did  not  contain  an 
averment  that  the  defendants  had  made 
the  arrest  without  any  r^onable  or  pro- 
bable cause,  or  that  the  suit  in  whicb  the 
plaintiff  had  been  arrested  had  been  legally 
terminated,  referring  to  the  opinions  oS 
Lord  Mansfield  and  Lord  Loughborough 
in  Johnsione  v.  Sutton  (4). 

Talfourd,  Serj.  and  James  shewed  cause. 
— ^They  submitted,  as  to  the  count  ia 
trover,  that  no  demand  and  refusal  were 
necessary,  as  the  taking  of  the  register 
was  tortious ;  and  as  to  the  arrest,  that 
the  circumstances  brou^t  the  case  within 
Horner  v.  Batttfn,  as  the  plaintiff  submitted 
to  the  officer,  and  gave  up  the  register ; 
and  if  any  doubt  could  exist,  it  was  re- 
moved by  the  payment  of  the  caption  fee. 
Vith  regard  to  the  omission  the  aver- 
ment of  the  want  of  reasonable  and  pro- 
bable cause,  they  distinguished  the  present 
action,  the  essence  of  which  was,  the  abuse 
of  the  process  ofthe  law,  for  the  purpose  of 
obtaining  additional  security  for  a  debt, 
and  actions  for  a  malicious  prosecution  or 
a  malicious  arrest,  where  such  averment 
was  essential,  which  distinction  answered 

(O  1  Silk.  79. 

(S)  6B.  &  C.  5Wi  K.e.  5  Law  J.  Rep.  K.B. 
tlS. 

(3)  Bull.  N.P.  6t. 

(4)  1  Tena  Rap.  SU. 
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the  cases  cited  on  moving  for  the  rule,  and 
also  ff^ebb  v.  HiU{5).  Neither  was  tiie 
averment,  or  proof  of  the  termination  of 
the  suit,  necessary ;  or  if  necessary,  it  was 
questionable  whether  such  fact  could  be  put 
in  issue  by  the  plea  of  not  guilty — Drum- 
mmd  T.  /^ou  (6).  They  also  cited  Brooke 
V.  CiirpetUer(7),  and  Piiofce  v.  StrtH  (8),  for 
the  purpose  of  ahetring  how  the  legal  ter- 
mination of  a  former  suit  might  be  proved. 

TaddyvaxAR,  KRichardt,in  support  of 
the  rule,  insisted,  that  the  idaintiff  was 
bound  to  prove  that  he  was  arrested  by  bis 
body,  and  gave  up  the  register  under 
the  duress  of  imprisonment,  whereas  the 
evidence  established  that  he  had  given  it 
up  to  avoid  an  arrest,  ami  iln'  incnnvcnience 
he  would  have  siistainetl  it'  he  had  not 
given  it  up  or  pii.l  ^-J)ail.    Upon  this 

point,  they  referred  ^'dballege^dl^jki^ 
of  Alderson,  B.  on  the  last  cireait^^ih&^ 
in  an  action  for  an  eacape,  the  facts^  we^ 
that  the  officer  aftlv'diifrili^eudant  in  a  fieidj 
and,  having  told'^'iybBtf '  Us  business,  tb«y 
went  together  tOU^  lfikn,  and  slept  in  tl^ 
lame  room,  froiA  iiWiHx  the  party  escapw 
by  night;  and  the  learned  Baron  was  said 
to  have  held  this  to  be  no  escape,  as  there 
was  no  arrest.  The  paymentrof  the  caption 
fee  was  immaterial,  as  it  did  not  follow 
that  it  was  paid  for  an  actual  arrest,  inas- 
much as  the  officer  had  obtained  the  re- 
gister, the  procuring  of  which  was  the 
object  of  the  arrest.  All  the  authorities 
shewed  that  the  averment  of  the  termina- 
tion of  the  suit  was  essential — -Lemt  v. 
FarrW(9);  and  the  reason  was  explain- 
ed in  1  jSaiNfo.  £28,  a :  Drummond  v.  Pigou 
waa  an  action' of  a  diflferent  detcription. 
The  avierment  bf  the  want  of  reasonable 
and  probable  cause  was  equally  important, 
although  its  omission  was  easily  accounted 
for,  as  a  debt  was  in  existence,  and  no 
such  averment  could  therefore  be  made. 
As  to  the  count  in  trover,  admitting  it  to 
be  proved,  as  the  damages  were  general,  if 
the  first  count  was  bad,  they  could  not  be 
applied  to  the  good  count.    They  ^lao  re- 

(5)  Moo.  &  Itf.  3&3. 

(6)  S  Bing.M.C.  114;  b.o.  4Law  J.Hap.  (n.8.) 
CP.  !(94. 

(7)  3  Bit>g.  «97  ;  ■.  c.  4  Uw  J.  iU|>.  CP.  7a 
(S)  SB.  At  Ad.  397;  1.0.  S  Uw  J.  Rap. (ma) 

K.B.  147. 

(9)  X  Stn.  115. 


ferred  to  Sav'tl  v.  RQhertt{\0\  Syket.v. 
Dunbap  (11),  Seed  v.  Taylor  (U),  and  to 
Cotton  v.  yiiin«(18). 

TiNDAX^  C.J.  [after  stating  the  plead- 
inga,  proceeded : J  —  The  verdict  having 
been  found  against  the  defendants,  they 
come  to  the  Court  with  a  twofold  applica- 
tion, for  a  nonauit,  or  an  arrest  of  judg- 
ment. 1  shall  deal  with  these  applieations 
separately,  and  as  they  have  been  presented 

to  the  Court  ;  aiiiT,  first,  with  roirard  lo 
the  ground  ot'  tlit,'  ap|>lic:ition  tor  onterin;^ 
a  nonsuit,  namely,  that  there  uas  no  tuun- 
(iatioii  tor  tlie  conijiliiint,  as  madu  by  tlic 
jdaintifl',  on  the  score  ol"  his  being  arrested, 
&c.  Upon  this  subject,  it  was  said,  tirst 
at  the  trial,  and  afterwards  in  the  argu- 
ment before  us,  that  the,  act  imputed  to 
.  the  deffandati^  did  not  amount  to  an  arrest 
-'^  aJiv^Vl,  as  it  appean  ta  me^JhMttf 
dence  was  sufficient  to  shew  that  an  arrest 
was  made.  The  fiicts,  aa  proved,  were 
in  substance  these  The  officer  wetf 
with  the  warrant  in  his  band  to  the  lodffog 
of  the  plaintiflT,  (who  was  confined  to  his 
bed,  labouring  under  the  consequences  of 
a  dangerous  wo^od  which  he  had  received,) 
and,  leaving  his  companion  below,  entered 
the  room  of  the  sick  man,  and  thereby,  as 
it  may  be  easily  supposed,  occasioned 
considerable  distress  and  alarm  to  the 
plaintiff,  to  whom  he  stated,  that  if  he  did 
not  give  up  the  ship's  raster,  he  would 
either  take  him  or  leave  him  in  the  custody 
of  the  other  officer,  whom  he  would  place 
over  hire.  Now,  in  my  opinion,  tlw  con- 
duct alone,  on  the  part  of  the  offieeir,  wonM, 
u|k>n  referring  it  to,  and  couplii^  it  widi 
the  subject-matter  of  his  statement,  that  he 
would  either  take  the  plaintiff away,  or  place 
him  in  the  custody  of  an  officer,  amount 
to  an  arrest,  the  existence  of  M^iidi  has 
been  disputed.  I  am  induced  to  coine  to 
this  conclusion,  the  more  especi^y  vbcn 
I  consider  the  state  of  the  party,  and  the 
situation  in  which  he  was  placed.  AeoM- 
uderacion  of  these  circumstaDces  leadi.-me 
to  the  inference,  that  an  actual  arrest  was 
made ;  and  in  forming  this  opinfoDi'  and 

(10)  1  Silk.  14. 

(11)  1  Cunpb.  9t0f.  B. 
(IX)  4TauBt.6l6. 

(IS)  lB.&Ad,lf8i  •.c.eLswJ.R^K.B. 
345. 
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attaining  this  reault,  I  am  stiU  further 
itreiifftheiied  by  what  i<  said  in  BuU.  N.P, 
62,  irtiere,  on  a  motion  for  an  attachmrait 
agiinat  three  persons  for  a  rescous  of  a 
pertm  taken  in  execution,  it  was  objected 
that  there  had  not  been  a  legal  arrest,  as 
tbe  bailiff  had  never  touched  the  defen- 
dant. Per  Curiam:  "This  is  a  good  arrest; 
and  if  the  bailiff  who  has  a  process  against 
ooe,  says  to  hira,  when  he  is  on  horseback 
or  in  a  coach,  'You  are  my  prisoner,  I 
have  a  writ  against  you  ;*  upon  which,  he 
submits,  turns  back,  or  goes  with  him, 
tfaongfa  the  baiHff  never  touched  him,  yet 
it  is  an  arrest,  because  he  submitted  to  the 

Erocess.    But  if,  instead  of  going  with  the 
Biliff^  he  had  gone  or  flea  from  him,  it 
would  be  no  arrest,  unless  the  bailiff  had 
kid  hold  t)€  him."   Under  circumstances 
bearmg  some  similarity  to  those  above 
stated,  the  officer  here  told  the  plaintiff, 
diat  i£  he  gave  up  the  ship's  register  he 
would  not  proceed  further,  or  act  accord- 
bg  to  the  exigency  of  the  writ.   The  case 
does  not,  however,  rest  here.    Some  ar- 
rangement was  subsequently  entered  into 
between  the  parties.    The  caption  fee  for 
taking  the  body  of  the  plaintiff  was  paid 
to  the  oflBcer  by  the  defendants ;  and,  upon 
the  final  settlement,  it  was  repaid  to  them 
by  the  plaintiff.    In  the  situation,  there- 
fore,  in  which  the  defisndanu  stand,  I  do 
not  see  faow  they  can  take  upm  them  to 
■ay  that  there  has  been  no  wrest,  no  cap- 
tion. The  very  circnmitance  of  the  taking 
1^  the  r^^ter,  and  the  refusal  to  let  the 
pbintiff      unless  he  gave  it  or  procured 
bail,  amounts  to  an  admission  on  the  part 
of  the  officer,  that  he,  the  plaintiff,  would 
be  detained  in  custody,  unless  bail  was 
found  or  the  condition  required  was  com- 
plied witfa.    Hence,  therefore,  under  the 
circumstances  of  this  case,  it  follows,  .in 
my  opinion,  that  there  is  no  ground  for 
entering  a  nonsuit. 

Now,  with  regard  to  the  second  objec- 
tiod,  on  which  the  application  for  the  arrest 
of  jodgraent  is  founded,  namely,  that  there 
WIS  DO  sufficient  cause  of  action,  as  there 
was  no  jUIegation  on  the  record  of  malice, 
m  want  of  reasonidile  and  probable  cause, 
and  no  averment  of  a  legal  termination  of 
the  former  suit,  which.averment8,  and  some 
d^ree  of  proof  thereof,  it  is  said  there 
ought  to  have  been,  in  analogy  to  that  which 
New  Saaias,  V1I.--C.F. 


is  averred  and  sustained  la  idl  actiona  for 
malicious  arrest  and  malicious  prosecution ; 
—no  doubt,  if  the  present  case  were  one  Of 
the  description  contended  for  on  Uie  part 
of  the  defendants,  the  declaration  would, 
on  reference  to,  and  comparison  with  the 
declarations  in  such  cases,  be  bad,  inas- 
much as  all  declarations  upon  such  actions 
contain  the  allegations,  that  the  defendant 
"  not  then  having  any  reasonable  or  pro- 
bable cause  of  action  whatever,  &c.,  mali- 
ciously caused  the  said  A.  B.  to  be  arrest- 
ed^' (14) ;  and  that  the  suit  was  legally  ter- 
minated in  a  particular  manner.  But  the 
verdict  obtained  against  the  defendants 
here,  admits  of  a  consideration  widely  dif- 
ferent indeed  from  the  verdicts  obtained  in 
the  description  of  cases  above  referred  to. 
The  verdict  here  bat  been  obtained  against 
the  defendants,  in  an  action  for  enabling 
the  sheriff's  officer,  by  their  own  desire, 
and  their  own  directions,  to  commit  an 
abuse  of  the  process  of  the  law.  The  she- 
riff has,  it  is  well  known,  upon  these  occa- 
sions, a  certain  specific  limited  duty  to 
perform.  It  is  bis  duty  to  arrest  the  de- 
fendant by  his  body,  and  detain  him,  if 
bail  is  not  procured.  This,  he  is  bound  to 
do,  in  obedience  to  the  exigency  of  the 
writ.  But  that  which  has  been  done  here, 
is  widely  different  from  anything  that  cotUd 
be  said  to  be  done  in  the  performance  of 
such  duty,  or  in  obedience  to  that  which  is 
required  by  the  writ.  The  bailiff  here 
had  no  right  to  »k  for  the  raster  of  the 
vessel.  As  it  appears  to  me,  he  was  no 
more  entitled  to  ask  the  plaintiff  for  the 
surrender  of  the  register,  than  he  was  en- 
titled to  ask  him  for  the  surrender  of  any 
other  goods  or  chattels  of  which  he  might 
happen  to  be  possessed.  Suppose  the 
bailiff  had  demanded  and  received  a  fee 
larger  in  amount  than  that  to  which  he 
was  legally  entitled,  under  the  statute  29 
Eliz.  c.  4,  an  action  might  be  brought 
against  the  sheriff,  as  in  Woodgate  v. 
KnatchhvM{\5),  If,  therefore,  an  action 
might  be  brought,  where  the  sheriff's 
officer  has  received  a  sum  larger  than  that 
which  was  actually  legal,  I  do  not  see  why 
the  parties  here  should  not  be  liable  in  tbe 

(14)  Vide  nrecedmts  in  t  Chitty  on  Plndine. 
600. 

(15)  tTenn  Rsp.  148. 
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same  forn  of  action,  for  that  which  has 
be^n  done,  for  taking  that  which  ought  not 
to  be  taken,  an  act  for  which  there  ia  con- 
fessedly no  precedent.  Why  should  not 
an  action  lie  against  the  defendants  for 
that  misconduct  which  has  caused  injury 
to  the  plaintiff?  There  is  a  manifest  dis- 
tinction between  the  present  action,  and 
those  in  which  it  is  necessary  to  allege  the 
want  of  a  reasonable  ai)d  probable  cause 
of  action,  and  the  legal  termination  of  the 
fbrmer  suit.  In  arresting  the  plaintiff,  the 
defendants  were  guilty  of  an  abuse  of  the 
law,  which  was  never  intended. 

With  regard  to  the  objection  founded 
upon  the  count  in  trover,  viz.  that  there 
was  no  proof  of  a  demand  and  refusal,  the 
rule  upon  the  subject  is,  if  the  goods  or 
chattels  come  into  the  party's  hands,  by 
delivering,  finding,  or  bailment,  an  actual 
demand  and  refusal  ought  to  be  proved ; 
but  it  is  not  necessary  to  prove  an  actual 
demand,  if  an  actual  taking  is  proved;  for 
the  taking  being  unlawful,  is  itself  a  con- 
version ;  so  likewise,  if  an  actual  conversion 
is  proved,  it  is  not  necessary  to  prove  a 
demand.  In  my  opinion,  the  taking  of  the 
possession  of  a  chattel  by  an  abuse  of  the 
hw,  is  equivalent  to  the  taking  of  it  by  an 
act  oftrespass ;  consequently,  our  judgment 
should  be  for  the  plaintiff,  and  the  rule 
should  be  discharged. 

Pxax,  J. — The  general  belief  and  com- 
monly received  opinion  appear  to  be, 
that  there  cannot  be  an  arrest  without 
touch  of  the  body ;  and  when  you  say 
that  a  man  waa  arrested,  your  meaning  is, 
that  he  waa  touched  by  the  officer,  and 
that  there  waa  a  bodily  contact.  Sudi,  no 
doubt,  ia  the  inference  to  be  deduced  from 
Omur  V.  Sparka,  referred  to  ittSiUL  N.P, 
6S,  where  it  waa  said  by  the  Court,  "  Bare 
words  will  not  make  an  arrest :"  but  in 
the  same  page  of  Buller,  reference  is  made 
to  Horner  v.  Battyn,  (12  Geo.  ft,)  where  it 
ia  laid  down,  *'  that  if  the  party  submits, 
turns  back,  or  goes  with  the  bailiff,  the 
arreat  is  good,  though  the  bailiff  never 
touched  him,  because  he  submitted  to  the 
process."  As  to  the  opinion  said  to  have 
been  given  by  my  Brother  Alderson,  that 
the  arrest  waa  not  good,  though  the  bailiff 
slept  in  the  same  room  with  the  party,  and 
was  never  out  of  his  sight,  it  is  impossible 
fw  me  to  assent  to  sudi  opinitm,  if  ex- 


pressed. It  is  impossible  for  me  to  agree 
to  the  proposition,  if  uttered,  that  in  such 
case  there  was  no  arrest.  I  merely  allude 
to  this,  the  first  point  in  the  case,  as  it  has 
been  already  so  nilly  discussed  by  my  Lord. 

With  regard  to  the  second,  I  have  listoi- 
ed  to  the  able  arguments  of  the  counsel 
for  the  defendants,  founded,  as  I  under- 
stand them,  upon  the  strict  necessity  of 
the  introduction  and  use  of  certain  al^pt- 
tions  (omitted  here)  in  declarations  in  ac- 
tions for  malicious  arrest  and  malicious 
prosecution.    The  allegations  referred  to 
are,  that  "  the  party  not  having  reasonable 
or  probable  cause  of  action,  &c., maliciously 
caused  the  said  A.  6,"  &c.,  and  that  the 
suit  was  legally  terminated.    Such,  it  is 
admitted,  is,  in  those  actions,  the  language 
of  the  law,  as  is  well  known  to  the  mem- 
bers of  the  profession.  But  the  present  ac- 
tion is  widely  different  from  those  in  which 
such  allegations  are  required.   Such  alle- 
gations are  not  necessary  in  this,  which  ia 
an  action  for  the  abuse  of  t^  process  of 
the  law,  for  the  purpose  of  making  the 
party,  then  sick  in  his  bed,  surrender  a 
ship's  register.    Now,  what  right,  I  ask, 
had  the  officer  to  make  such  densandt 
Was  not  such  proceeding,  on  his  part,  a 
gross  and  scandalous  abuse  of  the  process 
of  the  Court?    Why,  I  wish  to  know, 
should  not  such  conduct  fumiih  ground 
for  an  action  upon  the  case  7    Such  form 
of  action  is,  as  we  know,  adapted  and  suited 
to  any  emergency  that  may  arise ;  and  if 
it  were  not  maintainable  here,  the  plaintiff 
and  the  public  would  be  without  a  remedy 
for  any  new  or  unusual  species  of  granny 
or  oppression ;  and  sueh  a  state  of  diii^ 
could  not  be  endured  for  a  momrat  by 
those  to  whom  the  administratiott  of  ihie 
law  is  intrusted.    I  admit  the  genml 
doctrine  of  law,  as  stated  by  the  counsel 
for  the  defendants,  but  it  is  not  iqiplicable 
to  such  cases  as  form  the  subject  of  thia 
discussion. 

With  r^ard  to  the  objection  founded 
upon  the  count  in  trover,  the  absence  of 
proof  of  demand  and  refusal,  it  is  not 
necessary  to  prove  such,  when  the  posae*- 
siott  of  the  chattel  is  obtained  by  compul- 
sion, or  Inr  a  process  which  is  tantamomit 
to  compuUion.    Here,  the  party  did  not 

Sive  the  leguter ;  he  was  compelled  so  to 
0.    In  support  of  this  <^uiioO|  I  nay  re- 
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ta  to  Parker  v.  Patrick  (16),  where  goodi 
having  been  obtained  6rom  the  deftndant, 
upon  false  pretences,  and  pawned  to  the 
plaintiff  for  a  valuable  conaideration,  with- 
out notice  of  the  fraud,  and  the  defendant 
having  convicted  the  wrong-doer,  obtained 
possession  of  the  goods ;  it  wns  held,  that 
the  plaintiff,  the  pawnbroker,  could  main- 
tain trover  for  them.  There,  nothing  wai 
said  of  demand  and  refusal;  and  if  anything 
could  have  been  gained  by  objecting  to  the 
want  of  such  proof,  Baron  Bay  ley,  who  was 
eonnsel  for  the  defendant,  was  not  die  man 
to  have  overlooked  it.  And  thus  in  ffyatt 
T.  Blade*  (17),  the  sheriff  was  held  to  be 
liable  to  an  action  of  trover,  at  the  suit  of 
the  assignees  without  any  demand  of  the 
goods.  In  like  manner,  the  circumstances 
of  this  case  authorise  and  warrant  the  ac- 
tion of  trover,  without  a  demand  and  refusal 
of  the  chattel,  inasmuch  as  the  conclusion 
to  be  deduced  from  these  general  circum- 
stances goesvery  strongly  to  shew  an  actual 
coDveivton.  For  these  reasons,  I  am  of 
ojrinioa,  that  the  rule  should  be  discharged. 

Vauohan,  J.— I  have  listened,  as  it  be- 
came me,  with  earnest  uid  anxious  atten- 
tion, to  the  elaborate  arguments  of  the 
counael  for  the  defendants,  and  have  ccm- 
■idered  the  cases  to  whiifh  they  hare  re- 
ferred ;  but  I  confess  that  my  mind  is  not 
satisfied  by  what  they  have  said  upon  the 
subject,  and  I  have  come  to  the  conclusion, 
that  the  objections  are  not  well  founded  ; 
and,  consequently,  there  should  not  be  either 
a  nonsnit  or  an  arrest  of  judgment;  and,  at 
all  events,  I  am  of  opinion,  that  there  was 
an  actual  arrest.  In  Uie  conclusion  of  their 
argnment,  the  defendants'  counsel  place 
mnch  reliance  on  the  absence  of  the  alle- 

£tion  of  the  want  of  reasonable  and  pro- 
ble  cause:  upon  this  suUect,  we  are  told, 
dut  we  have  only  to  look  to  the  record, 
and  that  if  the  averment  was  material,  it 
abould  have  been  proved.  But,  in  my 
Bum,  Uie  defendants  in  their  application 
npoD  this  point  have  failed.  What  are  the 
lacu  alleged  in  the  declaration  ?  It  begins 
by  stating  the  loan  of  money  from  the  defen- 
daota,  to  be  repaid  on  the  28th  of  September 
IBSJt  secured  by  a  mortage  npon  the  ship, 

(16)  5  Term  Rap.  175. 

(17)  S  Caiapb.  996,  eltsd  ia  Oulsad  v.  CuUds, 
ea  s>  P.  4  Biu.N.C.7,  eoafiimine  the  JadgSHBt  of 
lUa  Coart  aaa  of  As  Eschaqur  CkuaSn, 


and  upon  the  policy  of  iniuranee.  It  then 
alleges,  that  the  arrest,  as  in  my  ojnnion  it 
is  to  be  called,  took  place  shortly  after  the 
money  was  lent ;  it  then  goes  on  to  state  dis- 
tinctly, that  the  defendant  sued  out  a  co- 
fttos,  for  the  purpose  of  holding  the  plaintiff 
to  bail,  if  the  register  was  not  given  up;  and 
that  an  actual  arrest  being  made,  the  regis- 
ter was  given  under  fear  and  duress  of  im- 
prisonment, to  the  damage,  &c.  Now,  if 
these  facts  were  not  distinctly  and  satisiho- 
torily  proved,  what  facts  could  ever  be  said 
to  have  been  so  ?  There  was  no  cause  of 
action  at  the  time.  The  writ  was  sued  out 
prematurely,  as  the  money  secured  by  the 
mortgage  was  not  payaUe  until  the  end  of 
September  1837.  Here,  therefore,  it  is 
clear,  that  the  defendants,  to  gratify  their 
resentment  or  their  sfdeen,  or  what  is,  per- 
haps, more  probable,  thinking  that  the 
pUuntiff  would  die  of  the  consequences  of 
a  wound  which  he  had  received,  and  not 
deeming  their  security  satisfactory,  made 
this  effort,  for  the  purpose  of  getting  an- 
other and  a  better  security.  There  is,  how- 
ever, no  necessity  for  speculating  upon 
the  motives  of  the  parties,  for  whatever 
these  motives  might  have  been,  the  defen- 
dants sued  out  a  writ,  and  sent  two  officers 
to  execute  it.  Upon  the  Sunday,  one  of 
die  defendants  paid  the  plaintiff  a  friendly 
visit,  and  upon  the  next  day  but  one,  the 
two  officers,  who  were  expressly  employed, 
that  one  might  remain  with  him  if  the  re- 
gister were  not  given  up,  repaired  to  his 
lodging,  and  told  him  that  such  was  their 
intention;  and,consequently,asitmightbe 
expected,  from  the  weak  sUte  of  body  in 
which  he  was,  he  gave  the  register  through 
fear  and  duress  of  imprisonment.  Of  this 
there  can  be  no  doubt — there  was  no  debt 
due  when  the  writ  was  sued  out.  There 
was,  1  repeat,  an  arrest  in  judgment  of  law. 
The  defendimts'  counsel  laid  down  their 
doctrine  too  broadly  upon  this  snlneet ;  for 
here  the  intention  on  die  part  of  the  officer 
to  arrest  was  manifest :  the  plaintiff  sub- 
mitted; and  in  such  case  there  need  not 
he  an  actual  caption  of  the  person.  The 
authority  from  Bull.  N.P.  62.  shews,  that 
there  may  be  an  arrest  without  a  touch. 
Here,  the  submission  of  the  plaintiff  was 
not  voluntary;  it  was  reluctant;  and  he 
would  have  been  detained  if  he  had  not 
prevented  sneh  consequence  by  giving  up 
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the  register.  These  facts  were  all  proved : 
if  they  were  not,  none  could  ever  be  said 
to  have  been  so.  The  present  ia  perfectly 
distinct  from  an  action  for  malicious  pro- 
■ecutitm  and  malicious  arrest;  the  prece- 
dents, in  ell  of  which  cases  it  is  omceded, 
shew  that  the  ^uties  declare  in  the  words 
here  omitted.  This,  I  repeat  it,  is  a  difTer- 
ent  state  of  things :  this  is  an  action  on  the 
'  case, — and  what  does  it  disclose  7  It  dis- 
closes the  abuse  of  a  process  which  had  been 
sued  out.  Now,  would  it  not  be  disgrace- 
ful to  the  administration  of  justice  in  the 
country,  if  this  were  not  a  sufficient  ground 
of  action  t  Would  it  not  be  disgraceful,  if 
'  an  action  could  not  be  maintained  in  a  case 
like  this,  where  the  defendants' proceedings 
were  founded  upon  an  affidavit  of  debt,  no 
debt  being  due  when  the  writ  was  sued 
out ;  and,  consequently,  where  an  oath 
moat  have  been  taken  for  the  purpose  of 
procuring  the  register?  It  would,  indeed, 
be  a  disgrace  to  the  administration  of  jus- 
tice, if  the  party  here  were  not  entitled  to 
compensation.  Under  these  circumstances, 
I  am  of  opinion,  that  the  defendants  are 
not  entitled  to  have  a  nonsuit  entered,  or 
the  judgment  arrested. 

With  regard  to  the  objection  growing 
out  of  the  count  in  trover,  I  always  under- 
stood it  to  be  the  rule  in  trover,  deduced 
and  resulting  from  all  the  decisions,  that, 
in  case  of  a  tortious  taking,  there  is  no 
necessity  for  a  demand  and  refiisal.  Was 
not  this  a  tortiona  taking,  aa  much  as  if 
die  act  had  been  draw  by  means  of  a  pistol 
pointed  at  the  plaintiff's  head  ?  What  dis- 
tinction is  there  between  a  taking  by  law- 
less force  and  violence,  and  a  teking  by 
fraud  and  duress  of  imprisonment  ?  There 
is  no  difference  in  point  of  law,  for  the 
purpose  of  establishing  a  ground  of  action 
in  consequence  of  a  tortious  taking,  and 
this  undoubtedly  was  one.  I  am  still  fur- 
ther confirmed  in  the  view  which  I  take  of 
this  case,  by  reference  to  Ravenga  v.  Mac- 
jKRfofA(18),anaction  for  a  malicious  arrest, 
in  which  the  plaintiff  had  a  verdict ;  and 
upon  moving  for  a  new  trial,  the  Attorney 
General  argued  thus : — Suppose  A.  to  be  • 
indebted  to  B,  and  to  be  in  possession  of 
a  house,  of  which  B.  wishes  to  obtain  pos- 
session, and  B.  threatens  to  arrest  A, 

(18)  t  B.  &  C.  693  i  t.  c.  t  Law  J.  Rep.  K.R. 
iST, 


unless  he  gives  the  house  to  him,  and  upon 
his  refusal  he  does  arrest  him :  could  it  be 
contended,  that  such  an  action  as  the  pre- 
sent could  be  maintained  ^^ainst  B  T  To 
which  ailment,  Bayley,  J.  furnished  a 
conclusive  answer, — and  one,  in  my  om- 
nion,  applicable  to  the  subject  of  tms 
discussion.  He  said,  "In  that  case,  there 
is  an  actual  debt  due,  and  that  beii^ 
so,  there  is  not  only  a  probable  but  an 
actual  cause  of  action."  Here,  substitute 
the  word  "register"  for  "house,"  and  as 
there  was  no  debt  due  at  the  time  of  arrest, 
the  opposite  of  Mr.  Justice  Bayley's  con- 
clusion will  follow,  that  there  was  neitha 
an  actual  nor  probable  cause  of  action. 
There  is  no  foundation  for  the  application. 

BosAHQDBT.  J. — The  various  points  aris- 
ing upon  this  case  have  been  so  fully  and 
satisfactorily  diacnssed  by  my  Brotbersi 
that  I  have  but  little  to  add  upon  the  sub- 
ject. I  delivered  my  sentiments  at  the 
trial,  upon  the  points  now  before  us,  when 
I  reserved  them  for  the  considerati<m  of 
the  Court ;  and  I  see  no  reason  to  change 
the  opinion  which  I  then  expressed.  The 
arrest  was,  I  think,  proved.  It  may  be 
conceded,  that  there  was  no  personal  con- 
tact; neither  was  it  necessary,  to  constitute 
an  arrest,  if  the  party  submitted  to  the 
oiBcer,  and  resigned  his  personal  liber^ 
to  the  writ.  If,  as  occurred  in  the  present 
case,  the  officer  threatens  to  take  the  par^ 
away,  or  place  another  ofiicer  over  him,  for 
the  purpose  of  eonSning  him  to  his  honsei 
and  the  individual  thus  treated  and  thus 
threatened,  after  consideration,  sulmiita 
and  acts  accordingly,  this  will  constitute  an 
arrest.  As  to  the  question,  whether  the 
termination  of  the  suit  should  have  been 
be  proved,  I  am  of  opinion,  such  proof  was 
not  necessary.  As  to  the  other  question, 
which  arises  upon  the  form  of  the  record, 
whether  there  should  be  an  averment  of  the 
want  of  reasonable  and  probable  cause,  to 
enable  the  plaintiff  to  maintain  the  action, 
and  whether  the  want  of  such  avierment 
will  enUtle  the  defendants  to  have  the 
judgment  arrested,  I  agree  with  the  Court 
m  the  omnioa  which  tUey  have  givm; 
and  I  think  now,  as  I  thought  upon 
the  trial,  that  Uiere  would  be  no  neces- 
sity to  prove  the  fact  if  it  were  averred  ; 
and,  consequently,  that  there  is  none  to 
aver  it.    Iliis  is  not  an  actitm  for  m  mali- 


Digitized  by  Google 


HILARY  TERM,  1SS8. 


08 


aous  {mnecnUon  or  a  nmlicioiu  arrest ;  it 
n  not  an  actioo  fbr  doing  that  malidously 
lAicb  the  process  of  law  allowed  to  b« 
dooe;  but  it  is  an  action  for  doing  that 
itbicfa  the  process  of  law  does  not  allow  to 
be  done — nameljr,  the  auing  out  of  such 
process  for  the  apparent  attainment  of  one 
oi^t,and  the  endeavouring,  through  its 
iutnimentality,  to  obtain  another  and  a 
diSeraat  (me.   This  the  defendants  had  no 
right  to  do.  The  action,  I  repeat  it,  is  not 
tor  the  purchasing  of  the  writ ;  but  the  im- 
puted offence  is  the  abuse  of  the  process  of 
ibe  Court,  in  doing  that  which  ^uld  not  be 
done,  ud,  under  such  process,  getting  pos- 
KNion  of  another  thing.    For  these  rea- 
■OM  there  is,  therefore,  in  my  o|Hnion,  no 
groirod,  either  for  a  nonsuit  or  arrest  of 
jodgment.    The  only  remaining  question 
ill  vbedier  the  evidence  sufficiently  sup- 
ports the  count  in  trover.  I  thought  at  the 
triti,  that  the  register  was  taken  by  bodily 
dmeu  of  imprisonment,  and  I  think  so 
■till.  The  instrument,  therefore,  was  ob- 
tiined  toreioualy,  by  an  abuse  of  the  process 
of  iIk  Court ;  and  the  act  can  no  more  be 
jsitified  than  if  it  had  been  taken  by  force. 
The  case  is  exactly  as  if  the  instrument 
hy before  the  parties,  and  one  of  them  took 
it  onitnry  to  the  express  desire  and  diree- 
lisHof  the  ochn-.  Such  would  manifestly 
ki  tortious  taking  and  conversion.  For 
■jr  part,  I  see  no  diflTerence  between  such 
•apposed  and  the  present  case.    The  rule 
wold  be  discharged. 


1838.     \     BICKHAH    V.  XNIOUT  AHD 

Jaa.  24.  3  dbake. 
Partner— LialnlUy —  Contract. 

A  iarmtuU  partner  is  not  liahU  to  an  ac' 
^fir  the  breach  of  a  written  agreement, 
sot  nder  eeai,  which  hoe  been  entered  into 
t»d»gned  by  the  tatennhiefiartnerst  m  that 
*m  WMie*  aloney  the  namee  of  the  frm  and 
the  dormant  partner  not  being  mentioned 
therein,  although  the  subject-matter  of  the 
agTtemcnt  is  connected  with  the  management 
nd  carrying  on  of  the  partnership  trade. 

Thus,  in  an  action  on  a  written  agreement 
ietween  W,  M.  K.  and  J.  S,  type-founders, 
^.t  and  co-partturg,  of  the  onepartt  and  the 


plaint^  of  the  other  part,  whereby  the  pUun- 
tiff  covenanted  and  agreed  with  W,  M.  K. 
and  J,  S,  and  the  survivor  of  them,  to  serve 
K.  and  S,  and  the  survivor  of  them,  for  the 
term  of  seven  years,  as  their  foreman,  in  the 
management  and  carrying  on  of  their  trades, 
and  K.  and  S.  covenanted  and  agreed  with 
the  plaintiff,  that  they,  and  the  survivor  of 
them,  would  employ  the  plaintiff  in  such 
capacity  during  the  term : — Held,  that  a  plea 
by  a  dormant  partner,  sued  jointly  with  W, 
M.  K,  that  at  the  time  of  the  agreement  he 
was  a  secret  partner ;  that  the  plaintiff  did 
ml  know  he  wot  a  partner  in  the frm,  and 
contracted  with  K.  and  S.  alone,  on  their 
credit,  and  not  with  the  d^endant  or  on  hit 
credit ;  and  that  there  never  had  been  any 
content  or  agreement  with  the  plaintiff for 
his  services,  other  than  the  agreement  set  out ; 
traversing  the  promise  in  manner  and  form, 
^c,  was  good,  on  dinntirrvr. 

The  first  count  of  the  declaration  alli- 
ed, that  before  and  at  the  time  of  the  me- 
morandum of  agreement  thereinafter  men- 
tioned, the  plaintiff  was  in  the  service  and 
employment  of  the  defendants  as  foreman, 
in  carrying  on  their  trades  and  business  of 
type  founders,  stereotype  founders,  and 
letter-press  printers,  which  they,  the  de- 
fendants, then  and  there  exercised  and 
carried  on,  but  without  any  permanent 
engagement;  and  he  and  the  defendants 
were  desirous  of  continuing  their  connexion 
together  for  a  certain  period  or  term,  to 
wit,  the  period  or  term  of  aeven  years, 
from  the  2:jrd  of  October  1834,  where- 
upon, on  the  said  23rd  of  October  1834, 
by  a  certain  memorandum  of  agreement 
then  made  and  entered  into  between  the 
said  W.  Moxey  Knight  and  W.  Drake, 
the  defendants,  of  the  one  part,  and  the 
said  Daniel  Beckham,  on  the  other  part,  and 
bearing  date  &c.,  he,  the  said  plaintiiT,  for 
the  consideration  thereui  mentioned,  did 
agree  to  and  with  the  said  defendants,  and 
tne  survivor  of  them,  that  the  said  plaiur 
tiff  should  and  would  well  and  faithfully 
serve  the  said  defendants,  and  the  aurvivor 
of  them,  for  and  during  the  term  of  seven 
years,  to  commence  and  be  computed  from 
the  day  of  the  date  of  the  said  memoran- 
dum of  agreement,  as  their  foreman,  in 
the  arrangement  and  cayying  on  of  their 
trades  of  type  founders,  stereotype  found- 


Digitized  by  Google 


COURT  OF  COMMON  PLBAS : 


ers,  and  letter-preaa  printers,  which  tfaeji 
the  defendants,  then  used,  exercised,  and 
carried  on,  and  should  and  would,  to  the 
best  of  his  power,  promote  and  advance 
the  success  and  prosperity  of  the  defen- 
dants in  their  said  trades;  and  also,  that 
the  said  plaintiff  should  not  nor  would, 
during  the  said  term  of  seven  years,  be 
engaged  or  concerned  in  the  same  or  any 
other  trade  or  husiness,  either  on  his  own 
account  or  for  the  benefit  of  any  other 

Serson  whatsoever,  other  than  the  said 
efendants  and  the  survivor  of  them,  with- 
out the  consent  of  the  said  defendants,  or 
one  of  them,  in  writing,  first  had  and  ob- 
tained for  that  purpf»e ;  and  the  defendants 
thereby,  for  the  causes  aforesaid,  by  the 
said  memorandum  of  agreement,  for  them- 
selves and  the  survivor  of  them,  agreed  to 
and  with  the  plaintiflT,  that  they,  the  said 
defendants,  or  the  survivor  of  them,  should 
and  would  employ  him,  the  plaintiff,  as 
their  foreman,  in  the  carrying  on,  manag- 
ing, and  conducting  the  said  trades  of  type 
founders,  stereotype  founders,  and  letter- 
press printers,  during  the  said  term  of 
seven  years,  if  the  defendants  or  either  of 
them  should  so  long  live,  and  the  said 
plaintiff  should  well  and  faithfiillj  observe 
and  keep  the  covenants  and  i^reements 
thereinbefore  on  hia  part  contained ;  and 
that  the  defendants,  or  the  survivor  of 
them,  should  and  would  pay  to  the  plain- 
tiff wages  afler  the  rate  of  Si.  St.,  of  Lawful 
money,  weekly ;  and  it  was,  by  the  said 
memorandum  of  agreement,  further  mu- 
tually agreed  and  declared  by  and  between 
the  parties,  that  in  case  either  of  the  said 
parties  should  not  well  and  truly  ohserve, 
perform,  and  keep  the  agreement  therein 
on  their  respective  parU  contained,  that 
then,  in  such  case,  the  party  so  failing  or 
making  default  should  and  would  pay  to 
die  other  of  them  the  aum  of  £00/.,  by 
way  or  in  the  nature  of  specific  damages. 
The  declaration  then  averred  mutaal  pro- 
miaea.  and  that  the  plaintiff  faithfully 
■erved  the  defendants  durti^  a  part  of  the 
term,  and  until  the  Slat  of  July  18S6,  when 
the  defendants  wrongfully  discharged  him 
from  their  service,  and  refitsed  to  suffer 
him  to  continue  therein  for  the  residue  of 
the  term,  whereby  they  had  become  liable 
to  pay  to  the  plaintiff  the  aaid  sum  of  500/. 
as  spedfic  damagn. 


To  diis  eoant  the  deflmdant  Drake  plead- 
ed, that  before  and  at  the  time,  &c.  of  the 
making  of  said  supposed  agreement,  in  the 
said  first  count  mentioned,  the  defendant, 
and  one  J.  Surgey,  and  one  W.  M.  Knight, 
were  united  in  copartnership  by  and  under 
the  name,  style,  and  firm  of  W.  M.  Knight 
&  Co.,  and  hy  and  under  that  name  and 
style  used  and  exercised  the  trade  and  busi- 
ness of  type  founders,  &c. ;  that  the  aatd 
W.  M.  Knightand  J.  Surgey,  during  all  that 
time,  were  the  mtensible  partnera  in  (be 
said  firm ;  and  the  said  Drake,  during 
all  that  time  was  a  secret  partner  in  the 
said  firm,  and  waa  not  known  aa  or  re- 
puted to  be  a  partner  in  the  aaid  firm,  and 
at  the  time  of  the  making  of  the  aaid  sup- 
posed agreement  in  the  firat  count  men- 
tioned, the  plaintiff  did  not  know,  nor  waa 
he  in  any  manner  aware  that  the  aaid 
Drake  was  a  partner  in  the  said  firm,  but 
the  plaintiff  then  believed  and  auppoaed 
that  the  said  Knight  and  Surgey  were  the 
only  parties  constituting  the  said  firm  of 
W.  M.  Knight  &  Co.,  and  he,  the  plaintiff, 
then  entered  into  the  said  supposed  agree- 
ment in  the  said  count  mentioned,  under 
aueh  belief  and  supposition,  and  thereby 
eootracted  with  the  said  Knight  and  Sur- 
gey alone  on  thejr  credit,  and  not  with  the 
said  Drake,  or  on  hia  credit ;  and  the  aaid 
Drake,  in  fiict,  aaith,  that  the  said  memo- 
randum of  agreement,  in  the  said  count 
mentioned,  was  snd  is  in  writing  in  the 
words  and  figures  following. — [Here  the 
agreement  waa  set  out(l).]  Am  the  said 

(1)  Memoraodam  of  •grMmentsntersd  into  this 
tSrd  of  October  1B54,  between  W.  M.  Knight  ud 
John  Sorgey,  of  Bishop's  Court,  Old  BuUy.  ia 
the  city  of  London,  tjpe-fbandere.  ttc,  end  eo- 
pirtners,  of  the  one  pert,  end  D.  Beckhen,  of  ths 
same  place,  of  the  other  part,  as  follows : — wbenu 
the  said  D.  Beckham  has  been  for  eome  time  in  the 
employment  of  the  satd  W.  M.  Knight  &  J.  Sut- 
gey  as  their  foreman,  in  the  carrjiog  on  of  their 
said  trades  of  type-founders.  Sec,  and  the  said  par- 
ties to  these  preseiils  are  mntotlly  deiirons  of 
eoBtinoiBg  thnr  eonnezion  together  for  tb«  twrm 
of  seven  years  tnm  the  date  of  these  jpresMits ; 
BOW,  these  preseaU  witness,  that  the  said  Beekhna, 
for  the  consideration  berei^af^r  mentioned,  doth 
hereby  corenant  and  agree  to  and  with  the  eeid 
W.  M.  Knight  &  J.  Surgey,  and  the  sorviTor  at 
thea,  in  manner  following,  that  is  to  say,  tliM  tbe 
said  Beckham  ahaU  and  wiU  weU  and  fiuSkfuUy 
serve  the  aaid  Knight  &  Snrgey,  and  the  sorvivav 
of  them,  for  aaddnriagtbt  tens  of  asvon  yean,  ta 
sonsMBCo  sad  bs  eoB^lsd  froa  A«       off  As 
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Snke  fimbtr  lait^  that  dim  hith  never 
bMo  uy  conaent  or  ■gmment  with  the 
plaotiflr,  for  the  ternee  of  him,  the  plain- 
liEfSor  the  said  period  of  time,  or  in  nun- 
Mr  io  the  aaid  first  count  menUoned,  o^er 
and  except  the  aaid  agreement  here- 
Uiciive  panicnlarly  setout;  without  this, 
Att  the  aaid  Drake  promised  in  manner 
■d  form  aa  in  the  taid  firat  count  men- 
tioned, and  of  thia  the  said  Drake  puta 
Unnelf  npoa  the  countnr, 
Generu  demurrer  and  jomder  (2). 

tat  of  tlMae  presents,  as  their  foreman,  in  the 
Miifwtent  end  carrjing  on  of  their  trades,  &«., 
nd  ahall  end  wilt,  to  the  best  of  hit  power,  pro- 
■aC*  and  adrmnee  the  sacceM  end  prosperity  of 
IW  «id  Knight  &  Sorsej  in  the  aaid  tradea;  and 
ito.  that  he,  the  said  Beckban,  shall  not  nor  will, 
iaiof  the  said  tern  of  seTOo  years,  be  eagsged  or 
MBMined  in  the  same  or  any  other  trade  or  buai- 
sm,  either  on  bia  own  aoeonnt,  or  on  eccooot  of 
w  Sn  the  benefit  of  any  other  person  wbaterer, 
Mhar  dias  the  aaid  Knight  &  Sa^y,  and  the  sar- 
tiw  of  tbeas,  withoat  the  consent  of  Knight  k 
tsrgif,  or  oae  of  them,  in  writii^.  first  bad  and 
okuMd  for  that  pnrpoae;  and  the  said  Knight  ic 
Siriej,  far  the  eonsideralion  eforeseid,  do  hereby, 
tat  tfaaBselvas  and  the  sorriTor  them,  coTenaat 
mt  t^—  to  and  with  the  said  Beckham,  that  they, 
Ika  md  Knight  &  Snrgey.or  tbesorriTor  of  then, 
Aafl  and  will  «nploy  the  said  Beckhun  es  their 
immas,  in  the  euryiDg  on  and  msntging  of  their 
Date,  be.,  daring  the  said  term  of  sOTon  years, 
if  Ike  said  Knight  &  Surgey,  or  either  of  them, 
iMIaoloagUve;  and  the  said  Beekhamsball  well 
md  hithfiilly  obeerve  and  keep  the  covenants  or 
ipiumauta  nereinbefore  on  bis  part  contsined; 
*ad  ifcM  tho  aaid  Knight  &  Sargey,  and  the  sar- 
nw  of  ibam,  shall  and  will  pay  to  the  said  Beek- 
haa  wigea  after  the  rate  of  31.  Si.  of  lawful  money 
wtcUy;  and  it  is  hereby  motaallr  agreed  and  de- 
dned  by  and  between  the  said  parties  hereto, 
Ikt  in  cnae  mtber  of  the  seid  psrtiee  ebsll  not 
«iU  and  inily  obserre,  porfoim.  snd  keep  the 
amasata  and  afpveasents  herein  on  their  reqwc- 
tite  parts  contained,  that  then  and  in  such  sasa 
Iht  perty  so  failing  or  mskine  default  shall  and 
to  the  other  of  th«n  ue  sum  of  5001.,  by 
«ay  or  in  the  nsttue  of  specific  damwes.  In  wit- 
BiM  whereof,  the  said  parties  to  these  presents 
hare  hereunto  set  their  hands,  ficc. 

W.  M.  Knight, 
John  Snrgey, 
Daniel  Beckbam. 
(i)  The  margin  was  thus  marked  :  The  matters 
<l  law  intended  to  be  insisted  upon,  as  shewing 
tkat  the  first  plea  is  bad  in  law,  are,  that  the 
^lement  mentioned  in  the  first  count  is,  and  is 
steitted  to  be  aa  agreement  respecting  the  tnde 
sad  basineeB  ef  type  founders,  letter-press  priDters, 
&c.;  ^t  tbe  defendant  Dmke  has,  in  nit  firat 
plea,  admitted,  that  at  the  time  tbe  said  agreement 
was  entetod  into  be  wss  a  dormant  putner  in 
the  aaid  eoneani,  and  that  tba  pbintUT  did  aot 


Stammerff  in  wpjpoxt  of  the  demurrer. 
— Thfi  plea  ii  bad,  as  the  authorities  shew 
that  the  defendant,  as  a  dormant  partner, 
is  responsible  to  the  plaintiff  on  the  con- 
tract made  by  the  two  ostensible  partners. 
In  Lloyd  v,  jirckhmle^S),  it  i«  said  by 
Mansfield,  C.J.  "  There  is  a  material  dis- 
tinction between  the  case  where  partners 
are  defendants  and  where  partnera  are 
plaintiffs :  if  you  can  find  out  a  dormant 
partner  defendant  you  may  make  him  pay, 
because  he  has  had  the  benefit  of  your 
work."  In  Ex  parte  Geliar  (4),  A.  &  fi, 
trading  under  tbe  firm  of  A.  &  Co.,  agreed 
with  C.  to  purchase  coffee  on  a  joint  ac- 
count, A.  &  Co.  to  have  the  management 
of  it.  A.  &  Co.  purchased  the  coffee,  and 
C.  paid  them  for  his  share.  A.  &  Co., 
without  the  consent  of  C,  deposited  the 
coffee  with  D,  who  advanced  money  on  it, 
and  ignorant  that  C.  waa  concerned,  de- 
bited A.  &  Co.  with  the  advances.  The  cof- 
fee was  sold  at  a  lots ;  and  a  commission 
having  issued  against  A.  &  B,  aiul  another 
against  C ;  it  waa  held,  that  D.  was  entided 
to  prove  his  balance  beyond  the  proceeda 
against  the  estate  of  C,  as  well  as  against 
the  esUte  of  A.  &  B ;  Lord  Eldon  say< 
ing,  "The  transaction  hound  the  three, 
whether  the  petitioner  knew  anything  .of 
C.  or  not ;  he  had  an  interest  which  made 
him  liable  in  this  engagement. — It  is,"  be 

at  tba  tissa  ef  aiaUag  tba  ssid  agreement  know, 
uat  was  in  any  mannn  snrare  that  the  defendant 
Drake  was  a  partner,  and  tbe  def^odent  Drake  has 

Uiereby  admitted  his  liability  upon  and  under  the 
said  agreement,  inssmnch  as  by  lew  a  party,  who 
has  entered  into  a  oontract  or  given  credit,  may, 
Mt  the  admeqaeat  discorerr  of  such  fact,  sue  snob 
domsat  partnsr  jointly  with  those  who  ostensibly 
formed  tbe  psrtnersbip  at  the  time  of  entering  into 
snch  contract  or  giving  such  credit,  and  with 
whom  be  contraotad  in  ignorance  of  the  existenoe 
of  snch  dormant  partnership  ;  snd  the  defendant 
having  sdmiued  himself  lobe  s  dormant  partner, 
has  thereby  admitted  bis  liability  upon  all  eon- 
tiaets  relsting  to  the  partnnship  ooncsnu  entarnd 
into  by  tbe  ostensible  paitnera,  atrangora  at  tba 
time  of  such  dormsnt  partnership. 

Tht  points  of  law  inleuded  to  be  argued  on  the 
part  of  tbe  defendant  Drake,  ere,  that  the  contract 
particularly  set  forth  ia  admitted  to  be  tbaoontiaot 
on  which  uie  action  is  brought ;  that  such  coatrset 
is  personal  to  those  who  are  actually  parties  there* 
to,  and  did  not  enure  to  hind  tbe  defendant  Drake. 
Second,  that  tbe  coatraet  is  untmly  set  oat  in  tbe 
declaratiMi. 

(3)  S  Taont.  3*4. 

(4)  i  Boaa,  Bank.  Bap.  W, 
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added,  "  the  conieqaeiwe  of  a  person  atif- 
fering  others  to  deal  with  his  name  under 
the  general  designation  of  a  company." 
S0|  in  circumstances  similar  to  those  of  the 
presmt  case,  the  indorsement  of  Clough, 
ime  of  the  partners,  was  held  to  be  an 
indoraement  by  the  firm,  and  they  were 
liable  upon  the  bills  so  indorsed —  The 
South  Carolina  Bank  v.  Cote  {5).  To  tbe 
aameeflfect  is  l^erev.AthIyy{G),  where  Bay- 
ley,  J.  in  delivering  his  opinion,  said,  "  The 
general  rule  is,  that  where  the  partner* 
ship  name  is  pledged,  any  person,  who  is 
either  an  actual  partner,  or  has  allowed 
himself  to  be  held  out  to  others  as  a  part* 
ner,  is  liable,  unless  the  party  to  whom 
the  partnership  credit  is  pledged,  is  privy 
to  an  intent  to  misapply  the  money."  And 
in  De  Mautorlr.  Saunders  and  another  (7), 
it  was  held,  that  the  jury  were  properly 
desired  to  find  for  the  plaintiflT,  if  they 
thought  the  holder  of  the  bill  had  reason 
to  consider  the  defendant  alone  constituted 
the  house  of  S.  B.  &  Co.,  tbe  question 
beinf^,  with  whom  the  plaintiflf  contracted  t 
and  in  Exparte  Mamper(S),  in  note  to  De 
MmUort  V.  Saundert,  Lord  Eldon  men- 
tioned it  as  clear  law,  that  a  dormant  part- 
ner, not  being  an  ostensible  contracting 
party,  the  creditor,  though  he  may  if  he 
chooses,  is  not  bound  to  go  gainst  him. 

[TiNDAL,  C.J. — Is  this  a  contract  in  the 
partnership  concerns  t  Does  it  not  appear 
to  be  a  personal  ctmtract  between  those 
who  entered  into  it  ?] 

The  plaintiff  here,  bia  mode  of  de- 
clarii^,  by  bis  introducing  the  name  of 
Drake  into  the  declaration!  though  it  is 
not  found  in  the  agreement,  has  conformed 
■trictly  to  the  ru^  of  pleading.  He  has 
declared  upon  the  agreement  according  to 
its  legal  intent  and  meaning,  and  that  this 
is  sufficient,  is  testified  by  all  the  autho- 
rities— Ckitttf  on  Pleadmgt  vol.  1,  p.  S16, 

(5)  8  B.  &  C.  4f7  ;  s,  c.  6  Law  J.  Rep.  K.B.  364. 

(6)  10  B.  &  C.  288  i  8.  c.  8  Uw  J.  Rep.  K.B.  67. 

(7)  1  B.  &  Adol.  398 ;  s.  c.  9  Law  J.  Rep.  K.B. 
M;  OTerruliDg  Dubois  v.  Ludert,  5  TaQnt.  609, 
where  it  was  held,  thai  if  a  plaintiff  aues  a  defeti- 
dsnt,  with  whom  alone  be  twlievea  be  has  con- 
trsetwl,  but  who,  in  truth,  has  t  dormant  partner, 
the  defendaat  may  plead  in  abatement  that  bia 
partner  ought  to  be  joined,  in  order  to  compel  a 
sew  action  againat  the  two.  Vide  also  Mullett  v. 
Hook,  Moo.  &  Malk.  88,  for  Lord  Teaterden's 

'     opinion  of  ibe  latter  case. 

(8)  17  Ves.  403. 


Stephen  <m  Pleading,  SS^—Stroudv.  Lady 
OerTard{9),  In  this  respect,  the  case  re- 
sembles Arnold  t.  Rmavdt{\(i\  where  a 
lease  was  stated  in  the  declaration  to  be 
made  by  tbe  plaintiff  on  tbe  one  part,  and 
T.  R.  on  the  otberi  bnt  turned  out  in  evi- 
dence to  have  been  made  by  die  pleintiff 
and  bis  wife  on  one  part,  and  T.  R.  on  the 
other:  held,  this  was  no  variance.  So«  if  s 
bond  be  given  to  husband  and  wife,  adsai- 
nistratrix,  the  husband  alone  may  declare 
on  it,  as  on  a  bond  made  to  himself — An- 
kerttein  v.  Clarke So,  in  the  present 
case,  the  legal  effect  of  this  deed,  entered 
into  by  tbe  plaintiff  and  two  partners,  is  to 
bind  the  three  partners  and  the  survivor. 
Besides,  this  is  not  the  case  of  a  deed 
under  seal,  in  which,  from  the  aolemni^ 
attached  to  such  an  instrument,  greater 
strictness  is  required,  and  where  the  objec- 
tion taken  by  the  defendant  might  be  ad- 
vanced with  greater  probability  of  success. 

[TiNDAL,C.J.— -Theque8tionis,if,wbere 
there  are  two  partners  and  a  dormant  one* 
the  latter  might  not  shew  that  a  contract 
was  entered  into  with  the  two  alone.] 

Stephen,  Serj.  contnl. — The  question  is, 
whether  the  defendsnt  is  liable  upon  a 
contract,  in  which  his  name  has  never  been 
introduced,  and  in  which  not  tbe  slightest 
allusion  has  been  made  to  his  existence. 
The  doctrine  cmtended  for  on  the  other 
side  is  admitted,  to  iu  fullest  extent,  that 
the  dormant  partner  is  liable  upon  cootracta 
implied  by  law ;  but  he  is  not  liable  npra 
express  contracu  of  this  nature,  ent«ed 
into  between  parties.   Indeed,  tbe  bnom 
difference  between  implied  and  express 
contracts,  furnishes  a  satisfactory  answer 
to  the  plaintiff's  demand.  If,  for  example, 
goods  are  supplied  to,  or  work  done  for, 
the  firm,  it  is  an  inference  of  law  that  the 
dormant  partner  has  promised  to  pay ;  but 
in  case  of  an  express  contract,  the  inquiry 
is,  by  whom  it  was  made  ?  Upon  the  pre- 
sent occasion,  the  Court  will  have  only  to 
look  at  the  form  and  tenour  of  the  agree- 
ment, for  the  purpose  of  concluding  that  this 
was  a  contrsct  made  expressly  inter  partet; 
and  that,  consequently,  the  defendant  Drake 
is  not  liable.    The  agreement  is,  dist  tbe 
plaintiff  shall  serve  Knight  &  Suigey  ss 

(9)  1  Salk.  8. 

( 10)  1  Btod.  &  Bing.  443. 

(11)  4Tam  IUp.6)6. 
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Aeir  ftreuan  for  seven  years,  and  the  sur- 
Tiror  of  them.    W.  M.  Knight  &  Co.  are 
not  once  mentioned  in  the  contract,  nor  is 
ihefinnspdcenof.  This,  then^  is  evidently 
n  express  contract  inter  partes.  How 
on  Drake  be  said  to  be  intereated  or  eon- 
tcmed?  and  why  ahould  he,  a  complete 
iinoger,  be  aaed?   A  diatinetion,  upon 
Ibis  subject,  ia  said  to  exist  between  in- 
urDments  which  are  under  seal,  and  those 
which  are  not  so ;  but  such  is  not  the  fact, 
b  both  descriptions  of  instruments,  it  is 
isnunbent  upon  those  who  complain  to 
poiat  out  those  who  ought  to  be  sued,  and 
lights  of  action  become  vested  according 
to  the  intention  and  meaning  of  the  parties. 
The  doctrine  contended  for  ia  fully  esta- 
Uiibed  in  Emitf  v.  Lye  (12),  where  one  of 
two  partners  drew  biUa  of  exchange  in  hia 
•n  name,  which  he  procured  to  be  dia- 
mated  with  a  banker,  through  the  me- 
dnm  of  the  same  a^nt»  who  procured  the 
Jiicoaot  of  other  billa  drawn  on  the  part- 
amhip,  firm  with  the  same  banker ;  and  it 
»«  held,  that  the  latter  had  no  remedy 
tpint  the  partnership,  either  upon  the 
Mil  so  drawn  by  the  single  partner,  or  for 
Booey  had  and  received  through  the  me- 
£dib  of  such  bills,  though  the  proceeds 
■ere  carried  to  the  partnership  account, 
nxHiey  being  advanced  solely  on  the 
■rarity  of  the  parties,  whose  names  were 
M  the  biUs  by  way  of  discount,  and  not 
by  way  of  loan  to  the  partnerahip,  though 
uie  buiker  conceived  at  the  Ume  ttuit  all 
UUa  were  drawn  oa  the  partnership 
aemuiL   So  in  Siffkm  v.  WiUker^lS),  it 
■as  held,  that  if  a  promissoir  note  ap- 
pond  OD  the  fitce  of  it  to  be  Uie  separate 
Bote  of  A  tmly,  it  could  not  be  declared  on 
a  the  joint  note  of  A.  &  B,  though  given 
to  lecare  a  debt  for  which  A.  &  B.  were 
jointly  liable,  Lord  Ellenborough  saying, 
*The  import  and  legal  effect  of  a  written 
nstnnnent  must  be  gathered  from  the 
twmi  in  which  it  is  expressed ;  and  I  must 
ttcat  this  note  as  a  separate  security  for 
I  jomt  debt."   The  South  Carolina  Bank  v. 
Cote  bears  no  analogy  to  the  present  case, 
tt  the  name,  as  indorsed  there,  was  evi- 
dently to  be  uken  for  that  of  the  6rm ; 
anther  will  Norton  v.  Herron(\^)  assist 

Cl«)  15  East.  7. 
(13>  t  Cimpb.308. 
(14)  Rj.  ficMoo.  tff9. 

New  Sebib>,VIL— CP. 


the  plaintiff,  as  the  party  there  made  him< 
self  responsible  in  terms.  Vere  v.  Aakby 
is  also  in  favour  of  the  defendant.  In  fine, 
if  that  which  ia  contended  for  by  the  plain- 
tiff be  established,  if  the  performance  of 
promises  which  he  never  nude,  and  to 
which  he  waa  not  privy,  be  enforced  against 
a  dormant  partner,  the  result  will  be,  that 
no  person  will  place  himself  in  a  situation 
ia  which  he  may  be  rendered  liable  for  all 
the  contracts  into  which  others  may  think 
proper  to  enter. 

Stammers,  in  reply,  contended,  that  the 
memorandum  of  agreement,  making  men' 
tion  of  the  trade  in  which  the  parties  were 
engaged,  and  describing  them  as  co- part- 
ners, was  sufficient  to  bind  the  dormant 
partner.  The  case  was  within  that  of  Sem- 
dilandi  v.  Marsh  (15),  where  one  of  two 
partnera  made  a  contract  aa  to  the  terms 
on  which  any  buainesa  was  to  be  contracted 
for  by  the  firm,  though  auch  buainesa  was 
not  in  their  usual  course  of  dealiog,'  and 
even  contrary  to  their  arrangement  wiA 
each  other,  and  the  business  was  after- 
wards contracted  for  with  the  knowledge 
of  the  other  partner ;  it  waa  held,  tlut 
he  was  bound  by  the  contract  made  by 
his  partner.  Aa  to  the  allegation  in  the 
plea,  that  the  plaintiff  did  not  know  that 
he  waa  dealing  with  the  dormant  partner 
at  the  time  of  his  entering  into  the  con* 
tract,  it  is  met  by  Bloxam  v.  WUSams  (16), 
where  it  was  held,  that  the  purchaser  of 
a  horse,  having  no  knowledge  of  the  fact 
that  the  vendor  was  exercising  his  ordinary 
calling  on  the  Sunday,  had  not  been  guilty 
of  any  breach  of  the  law,  and  therefore 
w«B  entitled  to  recover  back  the  price  of 
the  horse.  He  also  referred  to  Colhay  v. 
FenneU{17),  where  the  parties  agreed  to 
be  jointly  interested  in  certain  goods,  but 
•  that  they  should  be  bought  by  one  of  them, 
in  his  own  name  only,  and  he  made  a  con- 
tract for  the  purchase  accordingly,  and  it 
was  held,  that  all  might  join  in  suing  the 
vendor  for  a  breach  of  that  contract. 

TiMnAL,  CJt — It  appears  to  me,  that 
this  demurrer  must  bie  overruled*  The 

(15)  i  B.  &Ald.  673. 

<16)  3B.&C.  282i     c.  2Lsw  J.  Rep.  K.B. 
224. 

(17)  IOB.&  C.fi71i  8.  0.  8  Uw  J.  Rep.K.B. 
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contract  upon  wliicli  the  discussion  arises, 
is  stated  on  the  record  to  have  been  en- 
tered into  by  three  persons,  the  plaintiff 
and  the  two  defendants ;  and  it  is  stated, 
that  the  two  defendants  carried  on  trade 
and  business  togedier,  and  that  the  defen- 
dant Drake  waa  a  dormant  (mrtoer,  un- 
known at  the  time  the  contract  waa  entered 
into.  From  the  atatement  of  the  case  it 
also  appears,  that  the  plaintiff  served  as  a 
foreman ;  and  the  agreement  <hi  which 
the  action  is  brought  was  not  an  implied 
agreement,  but  one  in  writing,  and  inter 
partes,  io  the  common  and  ordinary  man- 
ner. There  is  no  reference  to  the  name 
of  Drake  as  connected  with  the  trade,  nor 
is  there  any  allegation  of  his  being  en- 
gaged in  carrying  on  the  trade  toother 
with  the  other  parties,  nor  that  he  is  one 
of  the  firm.  The  form  of  the  agreement 
is  perfectly  different.  It  ia,  that  Beck- 
ham coveDBnta  and  agreet  with  Knight 
&  Surgey,  and  tho  sorrivor  of  tfaem» 
16  aerve  them,  and  the  Hirrivor  of  themi 
for  and  during  the  term  of  s^ven  years, 
&c.  In  such  a  state  of  things,  I  know 
of  no  case,  at  least  none  has  been  cited, 
which  gives  a  party  a  right  to  interpose  the 
name  of  a  dormant  partner,  and  make  him 
liable  for  all  such  contracts.  As  to  the 
cases  which  have  been  referred  to,  they 
may  be  said  to  be  connected  with  the  busi- 
ness of  the  partnership  ;  and  whether  they 
were  contracts  for  goods  sold  and  deliver^ 
ed,  or  for  work  tad  labour,  it  should  be 
borne  in  mind,  that  they  were  contracts 
implied  by  the  law ;  they  were  not  framed 
•nd  entered  into  by  the  parties  thenuelrea. 
In  such  contncts.  the  dormant  partner  haa 
neceired  all  the  benefit,  as  well  as  they 
who  joined  in  the  contract ;  and  he  is,  of 
course,  in  such  cases,  respoiuible.  The 
eases  cited  do  not  carry  the  matter  further 
—they  do  not  extend  to  a  contract  in 
writing  in  which  the  name  of  the  dormant 
partner  is  omitted.  So  far,  I  repeat  it,  are 
the  authorities  from  leading  to  Uie  conclu- 
sion contended  for  on  the  part  of  the  plain- 
tiff, that  they  lead  to  one  directly  the 
reverse.  In  S^hia  v.  Walker  and  another^ 
the  note  was  given  in  the  name  of  Walker 
alone;  and  it  waa  there  ruled,  that  the 
defendants  were  not  liable.  That  case 
resembled  the  present,  in  which  the  par- 
ties entered  into  the  contract  in  their  in4i- 


vidual  characters  and  natural  names  and 
surnames,  and  not  as  the  members  of  any 
trade;  and  consequently,  the  demand  made 
cannot  be  supported.    With  regard  to  the 
different  interpretation  which,  it  is  aaid, 
ia  put  in  this  reinect  upon  contracta  undo 
seal  and  those  which  are  not  under  seal,  I 
am  not  aware  of  lbs  existence  of  enck  dtf<! 
ference  in  the  interpretation  of  contracta 
inter  paries,  which  are  under  seal,  and 
those  which  are  not :  there  is  no  authority 
in  the  books,  of  contracts,  whether  under 
seal  or  not,  into  which  the  names  of  per? 
sons  who  are  not  liable  can  be  inserted. 
The  South  Carolina  Bank  v.  CW,  Eml^  v. 
Ljfe,  and  S^fkin  v.  Walker,  remove,  in  a 
great  measure,  the  force  and  efll^  of  this 
observation.    As  it  appears  to  me,  the 
decisionof  the  Court  in  The  South  Carolina 
Bank  V.  Case  is  not  founded  on  the  ^inciple 
fbrwhich  the  plaintiff  contends ;  butxm  the 
principle  that  the  name  of  Clough  on  tke 
back  of  the  bill  was  to  be  taken  aa  that  of 
the  trading  firm.   It  is  tlute  aud,  that  the 
easea  of  Arnold  v.  SeeouU  end  Jnierttam 
y.  Clark,  prove  that  we  are  going  loo  twt 
when  we  deny  that  the  interpretation  con- 
tended for  by  the  plaintiff  should  be  given 
to  the  agreement  which,  as  it  is  sud,  la 
pleaded  according  to  its  legal  effect ;  but 
in  those  cases,  it  should  be  recollected 
that  it  was  the  law  which  set  up  the  re- 
medy, inasmuch  as  the  party  omitted  had 
no  right  to  be  named  at  all.   The  party 
omitud  there  could  not  contract.  Thoae 
were  eases  in  which  husband  and  wile 
were  parties,  and  ttie  latter,  being  iad«f 
coverture,  could  not  contract  at  all;  caor 
sequently,  the  instruments  there  wwe  tm^ 
described  aeeording  to  their  atritt  Itg^ 
etkct  and  operation.   Those  eaaea*  there- 
fore, do  not  weaken  the  argument  aa  to 
the  ccwtract  here,  whidi  should  be  declar- 
ed on  according  to  the  ioteation  of  the 
parties,  and  not  aa  it  may  become  matter 
of  choice  or  election,    Nov,  I  aak  one* 
more,  what  was  the  nature  of  this  omh 
tract  ? — what  were  its  terms  f — who  wen 
the  parties  ?    The  plsintiff  covenanted  to 
serve  two  parties  therein  named,  (of  vrbooa 
the  defendant  Drake  was  not  one,)  and  thtt 
survivor  of  them,  for  seven  years;  end  ia 
case  of  violation  or  infringementof  Uie  cove- 
nants, the  offending  party  was  to  be  liable 
to  the  amount  of  500/.  Now,  I  aak,  in  this 
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mte  of  itrii^  hn  not  the  defendint  a 
right  to  be  idiived  from  Uie  lAlempt  which 
hai  been  that  made  1  The  plaindn  hat  do 
right  to  extend  to  the  defendant  tlie  conse- 
^oencet  of  this  contract,  signed  by  two 
<rtfaer  persons,  and  to  which  tbe  sum  of 
6001.  ia  attached,  not  in  the  shape  of  pe- 
minjt  hut  m  Hqnidated  damages  for  the 
am-perfbrmance ;  and  tbe  case  will  be 
much  harder  with  respect  to  the  dormant 
portDer»  from  the  considering  of  thia  sam 
as  Hqnidated  damages,  rusted  of  consider- 
ing it  aa  affixed  in  the  nature  of  a  penalty, 
to  answer  any  real  damage  that  might  be 
inflicted(18).  Wherefore,  ia  conformity 
with  the  aeme  and  reason  of  ^  thing,  md 
m  tbe  absenee  of  all  anthority — but,  on 
the  eontmiy,  all  auAorities  ahewii^  tlai 
the  doctrine  contended  for  is  confined  to 
contracts  fancied  by  the  law,  and  does  not 
extend  to  express  written  contracts — I  am 
of  opinioh  that  the  plea  should  be  allowed, 
and  the  demurrer  jriioold  be  oTerroled. 

Pauk,  i. — I  will  only  say,  that  the  de- 
cision in  Emltf  v.  Lyeagnet  with  the  ruling 
iaS^Um  V.  WtUker.  I  was  counsel  in  tbe 
kttcT  case,  and  led  for  the  plaintiff,  and 
sapporled,as  q^ciouslyas  I  coald,the  doe- 

(IS)  As  to  the  diffmoM  between  tbst  whioh 
shosld  beoossidei«4mtbeiittvr«ofk peosttr.orof 
JiqoiiUted  diBng»s,  ride  Aatleyv.  Weldon,  S  Bee. 
&PbI.S46.  Then  Lord  EtdoB,  C.J.  Mid,  be  wu 
often  much  eiBbamued  in  oonsideriog  tbe  prin- 
ciple on  whiob  tbe  vuious  cues  on  this  bead  were 
fbuoded.    He  beliered  tbe  clearest  principle  to  be 
thia : — Where  a  doubt  ia  itated  whether  tbe  sum 
inserted  he  a  penalty  or  not,  if  a  certain  damage, 
Um  than  that  sun,  ii  made  payable  upon  tbe  face 
of  the  same  inatrmnent,  in  oaae  the  act  intended  to 
be  prohibited  be  done,  that  sum  aball  be  conetmed 
t»  b*  a  penidty.   And  Heath,  J.  ezpnsHed  himself 
thss <*  It  ia  my  difficult  to  lay  down  any  gene- 
ral principle  in  ca*M  of  this  kind,  bat  J  tbink 
ihen  is  one  whioh  may  safcly  be  stated.  Wbere 
articles  oootatn  oovenanla  for  the  performance  of 
avMml  things,  and  then  one  large  sam  ia  stated  at 
tbe  end  to  be  paid  upon  breach  of  performance, 
that  must  be  considered  as  a  penalty ;  but  where 
it  is  agreed,  that  if  a  party  do  such  a  particulsr 
thing,  auch  a  sum  shall  be  paid  by  bim,  there  tbe 
sam  atated  may  be  treated  aa  liquidated  damages." 
In  Smith  «.  Dickenson,  S  Bos.  Ac  Pul.  630,  the 
Court  warecleariy  of  opinion,  that  die  word  "  pe> 
mlty,"  used  in  tbe  agreenent,  effectually  prerent- 
sd  them  &on  eonsiderii^  the  sum  uentiossd  as 
liqudsaed  damages. 


trine  maintained  by  Mr.  Stammers.  The 
plaintiff,  however,  was  nonsuited ;  and  the 
late  Mr.  Justice  Holroyd,  who  was  with  me 
in  the  cause,  and  was  one  of  the  best  law- 
yers in  Westminster  Hall,  was  of  opinion 
that  the  nonsuit  was  right.  1  opened  the 
case  as  one  in  which  the  defendants  were 
jointly  indebted  Co  the  plaintiff,  and  that 
the  note  declared  upon  was  giren  hy  the 
deiendant  Walker  in  satisfaction  of  the 
debt ;  consequently,  it  was  set  ont  in  the 
declaration  according  to  its  import  and 
legal  effect ;  bat  Lord  Ellenborengh  was 
of  a  different  opinion,  asking,  how  a  note, 
made  and  signed  by  one  in  nia  om  name, 
ia  the  note  him  and  another  person 
neither  mentioned  nor  referred  to  t  After 
dria,  it  is,  i  think,  imposaible  to  contend 
that  the  defendant  shoald  be  sved ;  and  the 
denwrrer  shoald  be  oTerruled. 

Vavoban,  J. — It  is  impossible  tosue  the 
defendant,  who  is  no  party  to  the  contract, 
who  is  not  even  named  in  it.  He  is,  upon 
this  occasion,  assumed  to  be  a  dormant 
partner  ;  but  the  case  tnms  upon  the  dif- 
ference between  express  covenants  and 
those  implied  by  law.  The  question  here 
may,  I  think,  be  considered  analt^ona  to 
that  in  Stead  v,  <^a/f  (19^),  where  it  was 
held,  that  one  of  several  partners  cannot 
bind  the  odiera  by  a  submission  to  arbitra- 
tion even  of  mattera  arising  oot  of  the  bu- 
aineasof  the  firm. 

BosANQoaT,  J. — Whatever  oUigationa 
may  be  imposed  upon  a  dormant  partner, 
either  by  a  written  apecial  contract  or  by  a 
contract  implied  by  the  law,  the  plaintiff  is 
precluded  from  suing  Jthe  defendant  here, 
by  the  form  and  manner  in  which  the 
agreement  is  framed.  This  ^reement  is 
inter  pariet,  between  the  plaintiff  and  two 
co-partners,  as  mere  individaals  ;  they  are 
not  described  as  a  firm ;  they  have  signed 
the  eontraet  with  their  names  individnally, 
not  in  the  style  or  manner  of  a  firm.  The 
plaintiff  has  entered  into  thia  contract  with 
two  who  have  subscribed  it,  and  he  is  not 
entitled  to  say,  that  he  entered  into  a  con- 
tract  with  another.  Our  judgment  should 
be  for  Uie  defendant. 

Ju^mntjbr  tke  defondanU 

(t9)  3  Bing.  lOJ  ;  s.e.  3  Law  J.  Rep.  CP.  ITd. 
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1SS8.     j-    CRAPVAK  V.  BLUCK. 

Landlord  and  Tenant — Lease — Agree- 
ment— Distress. 

The  plaintiff  addressed  a  later  to  the  de- 
fendatUt  m  which  he  smdt  "  You  having  this 
dav  agreed  to  lett  I  beg  to  say  that  I  »iU 
taket  4rc.f/or  100/.  the  Jirst  year,  and  ajter 
for  1 101.  per  omntm*  payable  quarierly,  the 
rent  to  commence  from  Michaelmas  lastt  to 
be  free  from  all  deditctions  whatever,  and  as 
to  the  huildings,  I  will  do  all  the  cartings  of 
the  materials,  you  to  btdld  up  the  bams; 
and  I  will  undertake  to  take  in  the  luual 
way,  to  be  valued  by  two  persons,  one  to  be 
named  by  you,  and  the  other  by  me,  and  I 
to  pay  you  the  amount  of  the  valuation  on 
taking  possession ;  and  further,  that  I 
wdl  take  a  lease  of  twenty-one  years  at  my 
expense,  the  origmal  lease  to  remam  with 
your  sidieiUir,  am  he  tofvamsh  htdh  parties 
mtk  a  copy,  to  coniaxn  the  usuai  covenants 
to  be  farmed  in  the  best  manner ;  and  the 
whole  subfect  to  your  being  satisfied  as  to 
my  responsibility,  to  ascertain  which,  I  beg 
to  refer  you  to  M"    ffitlun  a  few  days  the 
defendant  stated  in  reply,  that  the  reference 
was  satisfactory,  and  that  he  engaged  to 
accept  of  him  as  tenant,  upon  the  terms  con- 
tained  m  his  letter.    He  also  advised  him  to 
begin  ploughing  at  once,  as  the  season  was 
adeanein^;  and  wished  to  know  when  it 
would  sutt  his  convenience  to  value,  that  he, 
on  his  part,  might  instruct  his  agents.  The 
defendant  wrote  agwn,  stating,  that  he  feared 
that  the  plaitUiff's  delay,  m  not  takir^  pos- 
session, would  be  ii^uriouM  at  once  to  himself 
and  to  the  farm;  and  tiered,  vpon  recemt 
^  100/.,  <o  ^iM  Attn  poiM/non  at  once.  He 
r^wat^  the  offer  to  the  defendants  va&Mr, 
Mying,  "  that  plaintiff  should  have  been  at 
work  on  the  farm  long  since."   Finally  the 
plaintiff^ paid  the  lOQl.,  and  took  possession, 
without  any  valuation  being  made.  Further 
CorrespoMUnce  took  place,  in  which  the  de- 
fendant complained  of  the  valuation  not  being 
made,  and  repeatedly  offered  to  send  the 
draft  of  the  lease  to  the  plaintiff  for  perusal, 
that  he  might  be  satisfied  it  corresponded 
wUh  the  original  agreement.    Upon  a  dis- 
tress being  made  for  a  year's  rent,  and  the 
plaintiff  hmiing  declared  m  repUvin,  the 
parties  came  to  an  agreement,  by  which  all 
proceedings  in  the  suit  were  to  cease^  that 


plaintiff  was  to  have  a  lease  according  to 
the  drop,  that  the  rent  was  to  be  free  of  all 
deductions,  that  he  consented  to  pay  his  four 
quarters'  rent  on  or  before  a  certain  day, 
and  a  certain  sum  for  the  valuation,  Vpon 
another  distress  being  put  in,  the  pltunt^ 
gave  a  conunt  to  the  defendant's  bailiff  to 
distnun  vpon  the  premises  occupied  by  Aim, 
and  belonging  to  the  defendant^  for  four 
quarters*  retU  due  to  the  defendant. 

Held,  that  the  origintU  letter  written  by 
the  plaintiff,  and  the  answer  of  the  defendant, 
created  that  which  in  law  amotinted  to  an 
actual  demise ;  consequerUly  that  the  defen- 
dant  was  justified  in  making  a  ^stress for  reiU 
inarrear,  and  his  avowry  mtght  bemasntained. 

Held,  also,  t/uU  if  any  doubt,  as  to  the 
right  to  distrain,  arose  from  the  correspon' 
dence,  it  was  cleared  up  by  the  conduct  ^ 
the  parties,  to  which  it  was  eomp^entfor  Ike 
Court  to  refer. 

The  plaintiff  proposed  Mmse^  as  tenant 
to  the  defendant,  upon  the  conation  of  a  cer- 
tain inquiry  made  oy  Ana,  the  defendant,  bang 
satisfactory.  The  defendant  having  stated 
that  the  inquiry  was  satirfaetory,  and  having 
consented  to  accept  the  plaintiff  as  tenant, 
and  the  plaint^  having  taken  possession : — 
Held,  that  the  agreement  ceased  to  be  con- 
ditioTuU,  and  became  absolute  and  positive. 

Held,  also,  that  that  wAieA  in  Urn  purports 
to  be  an  actual  demise,  may  be  created  by 
two  distinct,  separate  instruments,  e.  g.  a 
letter  from  the  tenant  to  the  landlord,  and 
the  answer  of  the  latter,  it  not  being  essentitU 
to  the  creation  of  such  actual  damse,  that 
the  agreement,  by  which  it  is  created,  shoidd 
be  contained  in  one  instrumeiU, 

Replevin.  Avowiy  for  three  quarters' 
rent  in  nrreir,  due  on  the  24tfa  of  June 
1834,  for  a  fann  in  the  parish  of  Rick- 

ingall,  in  Suffolk. 

Pleas  in  bar — First,  nam  tenmt;  second, 
riens  in  arriere. 

At  the  trial,  before  Tindal,  C  J.  at  the 
Summf  r  Assizes  for  the  county  of  Soffblk, 
in  18S6,  a  verdict,  by  consent,  was  taken 
for  the  plaintiff,  subject  to  a  case,  aetting 
forth,  in  substance,  the  following  eTtdence, 
from  which  the  Court  were  to  draw  tbetr 
own  conclusion. 

It  was  admitted,  that  the  rent  claimed  1^ 
(lie  defendant  was  due,  and  that  the  value  of 
ih«  goods  distrained  exceeded  the  amount 
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of  the  rent  clainwd.  The  evidence  was 
entirely  doeiiinentary,  consisting  of  papers 
and  letters,  of  which  the  following  are  co- 
piea  or  extracts  relating  to  the  matter  in 
dispute.  Tlie  instrument,  dated  the  21st 
of  February  1884,  and  letters  of  the  19th 
of  Jaouary  1835,  from  plaintiff  to  defen- 
dant, the  17th  of  August  1885,  and  the 
11th' of  August  1835,  were  put  in  by  the 
defendant,  and  all  the  others  by  the  plain- 
tiff*. The  first  letter  from  the  plaintiff  to 
the  defendant  waa  as  follows : 

*'  Riekinghall.  Feb.  SI,  1884. 
**  You  havii^  this  day  agreed  to  let,  I 
beg  to  aay  that  I  will  tak^  Susgu  Hall 
farm  for  100/.  the  first  year,  and  after  for 
110/.  per  annum,  payable  quarterly,  the 
rent  to  commence  from  Michaelmas  last, 
and  to  be  free  of  all  deductions  whatever, 
and  as  to  the  buildings,  I  will  do  all  the 
cartings  of  materials,  and  you  to  build  up 
the  bams ;  but  the  outlay  not  to  exceed 
250/.,  and  I  will  engage  to  take  it  in  the 
Dsaal  way,  to  be  vajued  by  two  persons, 
one  to  be  named  by  you,  and  one  by  my- 
self, and  to  pay  you  the  amount  of  such 
valuation  on  my  taking  possession ;  and 
fnrtber«  that  I  will  take  a  lease  of  twenty- 
one  years  at  my  expense,  the  original  lease 
to  remain  with  your  aolicitor,  and  he  to 
fumiah  both  parties  with  a  copy,  to  con- 
tain tbe  usual  covenants  to  be  farmed  on 
tbe  farm  course  system,  and  in  the  best 
manner;  and  the  whole  being  subject  to 
your  being  satisfied  as  to  my  rmptmsi- 
btliiy,  to  ascertain  which,  I  b^  to  refer 
yon  to  D.  Meadows,  Esq." 
Anawer  of  (he  defendant : 

"  Limehouse,  Feb.  25,  1834. 
"  Mr.  Meadows's  letter,  though  dated 
the  22nd  inst.,  did  not  reach  me  till  this 
morning,  and,  as  it  ia  satisfiictory,  I  hereby 
engage  to  accept  of  you  as  my  tenant, 
agreeably  to  the  terms  of  yours  of  the  21st 
inst.  As  the  season  is  advancing,  you  may 
at  once  begin  ploughing.  If  you  will  let 
me  know  what  day  will  suit  your  relation 
to  value,  I  will,  on  receipt  of  it,  write  to 
Messrs.  Biddell  &  Blenmore,  on  my  part. 
Will  Monday  next  suit,  or  Saturday  ?  Per- 
haps you  will  let  Mr.  Biddell  value  for 
both  parties." 

A  letter  from  the  defendant  to  the  plaintiff, 
dated  the  14th  of  March  1884.  in  which 
he  says,  **  I  fear  the  time  is  getting  on  and 


cannot  be  recovered,  which  will  prove  very 
injurious  to  the  farm,  and  consequently 
to  yourself  in  your  future  operations. 
However,  to  give  every  facility,  I  have 
suggested  that,  on  your  remitting  me  100/., 
you  shall  have  immediate  possession." 
Letter  of  the  same  date,  from  the  defen- 
dant to  the  valuer  appointed  by  the  plain- 
tiff, in  which  he  regrets  the  delay,  which 
must  be  in  the  highest  degree  prejudicial  to 
the  farm  and  to  .the  plaintiff,  since  he  ought 
to  have  been  now  for  some  time  very  busy 
at  work.  And  since  it  was  of  such  import- 
ance that  he  should  get  to  work  on  the 
fiirm  without  further  delay,  he  would  let 
him  into  possession  on  his  remitting  htm 
lOOl.  He  then  adds,  "  Perhaps  you  are 
not  aware  that  there  is  a  sort  of  agreement 
signed  by  Mr.  Chapman,  and  the  accep- 
tance of  it,  signed  by  myself,  which  is  to 
form  the  basis  of  his  lease,  the  drafl  of 
which  is  only  delayed  being  handed  to 
him  until  the  preliminary  step  is  complete." 
In  a  letter  of  the  1 8th  of  March,  defendant 
tells  the  plaintiff  that  he  relies  on  finding 
the  100/.  perfecdy  correct  upon  his  arrival 
in  town,  and  hopes  he  will  lose  no  time 
in  getting  the  valiution  completed,  not- 
withstanding possession  is  given  him.  And 
in  a  letter  of  the  same  date,  he  desires  his 
agent  to  give  the  plaintiff  possession.  Upon 
the  4th  of  April,  he  writes  to  the  plaintiff, 
expressing  his  surprise  that  the  valuation 
is  not  completed,  tells  him  he  has  sent  him 
the  draft  of  his  lease,  which,  as  soon  as 
re-perused,  shall  be  engrossed  and  com- 
pleted ;  requesting  its  return  as  soon  as 
possible.  Letter  of  the  7th  of  April,  from 
defendant  to  plaintiff,  stating  the  difference 
between  the  valuators  in  their  estimate  of 
the  crops,  &e.  The  one  party  finding 
the  value  at  120/.,  the  other  at  150/.,  and 
both  wishing  to  appoint  an  umpire  to  de- 
cide, to  which  the  defendant  was  not  dis* 
posed  to  assent,  in  consequence  of  the  ex- 
pense. And  in  a  letter  of  die  16th  of 
April,  he  offers  to  aplit  the  difftrence,  and 
deduct  15/.  from  the  sum.  On  the  5tb  of 
May,  he  writes  to  plaintiff  to  say,  "  that 
he  will  forward  a  copy  of  the  agreement, 
by  which  the  plaintiff  would  see  the  lease 
was  conformable  to,  and  the  copy  of  the 

E receding,  and  saying,  it  was  agreed  that 
e  sitould  allow  the  plaintiff  10/.  from  the 
first  year's  rent    Upon  the  19th  of  July 
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1884,  lie  inforini  plaintiff  that  tlioUgb  be, 
the  plaintiff,  delayed  closing  the  businesa 
of  the  valuation,  there  could  be  no  reasoa 
why  he  should  withhold  the  rent,  and  ap- 
prised  him  that  he  would  insist  on  its  im- 
tnediate  payment ;  and  he  was  also  to  take 
notice,  that  the  crops  were  not  his  until 
they  were  regularly  made  over  to  him. 
Upon  the  19tb  of  August,  the  distress  was 
made,  and  the  pUtntifT  replevied,  and 
declared  in  replevin  on  the  5th  of  Novem- 
ber. Upon  the  19th  of  January  1835,  the 
defendant  wrote  to  the  plaintiff  as  follows : 
— *'  I  consent  that  all  proceedings  should 
be  stayed  from  the  time  that  yon  shall 
have  the  lease  conformably  to  the  drafk 
you  hold.  I  shewed  you  the  original  agree* 
nwBt,  that  the  rent  is  to  be  free  <n  all 
deductions,  that  the  amount  of  valuation 
to  receive  is  and  I  will  allow  you 
thereupon  10/.  for  bad  seasons."  And 
upon  the  same  day  the  plaintiff  wrote  to 
the  defendant  to  this  effect — "  I  hereby 
mnsent  to  pay  my  rent  up  to  Michaelmas 
18S4.  being  four  quarters,  on  or  before 
the  1 6th  of  February  next ;  and  I  will  pay 
you  1857.  for  the  valuation,  lOOL  of  whi^ 
you  have  already  received,  &c.  I  will 
consent  to  the  lease  being  drawn  according 
to  the  draf^,  which  I  will  return  you  as 
early  as  potaible;.  and  I  must  beg  that  you 
will  alhm  me,  out  of  the  150/.,  10/.  on  ac* 
count  of  the  badness  of  the  seasba ;  and 
that  all  law  proceedings  sludl  cease  be- 
tween ns  frttm  this  day."  Then  a  letter 
from  the  plaintiff  to  the  defendant's  agent, 
acknowledging  bis  of  the  fith,  promising 
the  payment  of  the  balance  due,  and  a  por- 
tion of  the  rent,  as  he  had  good  crops.  A 
distress  having  been  made  for  the  rent  due 
from  Midsummer  1834  to  Midsummer 

1885,  the  plaintiff  signed  the  following 
authority  to  the  defendant's  bailiff^**  In 
the  matter  of  distress  for  rent  due  from 
John  Chapman  to  Thomas  Bluck :  I  hereby 
direa  and  consent  eoyour  distraining  upon 
the  meaaw^,  farm,  and  premises  situate 
in,  &c.,  belonging  to  the  said  T.  H.  Bluck, 
now  m  ny  occupation,  all  and  every  the 
cattle,  growing  crops,  goo&  and  chattels, 
ud  other  eflfecls  now  upon  ^e  said  pre- 
miaetr  &r  the  sum  of  107<.  lOi.,  being 
four  qoartcrs*  rent  due  to  the  said  T.  H. 
Blttck  at  Midsummer- day  last.  Dated 
nth  August  1835.   J.  Clnpman." 


The  qneation  &r  ilie  t^miian  of  the 
Court  was,  whether,  under  the  cireun- 
staneea  before  atated,  the  avowant  was  en- 
titled to  distrain  ibr  the  arreara  of  rem 
mentioned  ui  the  pleadings.  If  the  Court 
should  be  of  opinion  that  he  was,  then  the 
verdict  for  the  plaintiff  was  to  be  set  aside, 
and  entered  for  the  avowant  for  the  amount 
of  the  rent  in  arrear — that  is  to  say,  75/. ; 
otherwise,  the  verdict  taken  for  the  plain- 
tiff was  to  stand. 

Palmer,  for  the  plaintiff. — The  dpen- 
ments  stated  in  the  case  do  not  convey 
such  a  quality  of  interest  aa  wU  make 
them  4monm  to  a  lease.  The  correspon- 
denee  and  negotistiMis  that  to^  {dace  be- 
tween the  parties  create  no  revertion  in  the 
defendant,  without  which  there  can  be  no 
right  of  distress ;  and,  ^though  there  may 
be  an  acknowledgment  of  a  tenancy,  it  was 
clearly  the  intention  of  the  parties  that 
something  more  should  be  done,  wiwreas 
to  constitute  a  lease  the  interest  should  be 
conveyed  at  once.  I'he  caae  resembles 
John  V.  Jenkins  {I),  where  an  agreement, 
containing  words  of  present  demise,  was 
held  to  operate  only  as  a  n^irtiatioD  for  a 
lease,  as  it  required  that  the  rent  should  be 
fixed  by  arbitrators,  and  sureties  for  its 
payment  be  found  by  the  tenant.  So, 
aho,  besidea  the  valuation  in  this  case, 
there  is  the  condition  tbat  the  landlord 
shall  be  satisfied  with  the  reference  as  to 
the  pUdntilTs  reroonsibility  given  in  the 
letter  of  the  2 1  st  of  February,  wUeh  dearly 
kft  it  to  the  landlord  to  determine  whether 
he  would  accept  the  plaimiff  as  his  tenant. 
Again,  it  is  attempted  to  establish  the  exis* 
tenCe  of  a  lease  from  two  separate  writings 
— the  letters  of  the  21st  and  25th  of  Feb- 
ruary 1834;  whereas,  in  the  caae  of  a  lease, 
there  sre  merely  the  lease  and  counterpart, 
and  they  cannot  be  said  to  be  distinct  in- 
struments, tbe  differeaee  between  them 
being,  that  one  is  in  possession  of  the  land- 
lord, the  other  in  that  of  the  tenant.  How, 
then,  can  the  estate  be  cimveyed  by  these 
separate  instruments  ?  How  can  two  deeds* 
if  they  may  be  ao  called,  difiering  from 
each  other,  be  treated  as  one  ?  The  aeeond 
communication,  of  the  25th  of  February, 
does  not  confirm  the  first,  oft&e2Ist  of 

(i)  3T>r.  170;  s.C.2  Law  J.  Rop.(S3.>Excb. 
83. 
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that  month.  Tim  cannot  be  denied.  It 
cannot  be  ukl  that  the  confirmation  is  even 
indirect,  for  the  purpose  of  evading  the 
atamp  laws.  The  letter  of  the  14th  of 
March  brings  the  case  within  Dunk  v. 
Hunter  (Z),  and  Hogan  V.  Johnson  (^3);  in 
the  former  of  which  it  was  held,  that  a 
landlord  has  no  right  to  distrain,  unless 
there  haa  been  an  actual  demise  to  the  tenant 
at  a  fixed  rent ;  and  in  the  latter  it  waa 
decided,  that  if,  under  an  agreement  Cor  a 
lease  at  a  certain  rent,  the  tenant  is  let 
into  possrission  before  the  lease  is  executed, 
the  lessor  cannot,  during  the  first  year, 
distrain  for  the  rent.  The  Court  will  also 
take  into  consideration  the  important  words 
(tf  the  defendant  in  his  letter  to  tlia  valuer 
of  the  14th  of  March,  where  he  speaks  of 
a  sort  of  agreement  between  the  parties, 
suned  by  the  plaintiff,  and  the  acceptance 
M  which  was  signed  by  himself,  which  was 
to  ibrm  the  basis  of  his  lease,  the  draft  of 
which  was  only  delayed  being  handed  to 
him  until  the  preliminary  atep  was  com- 
jdeted.  This  shews,  beyond  dispute,  that 
ibe  enUre  tranaaction  was  to  be  viewed  in 
the  light  of  a  negotiation,  and  was  not  to 
be  considered  or  acted  upon  in  any  other 
view.  There  was  also  a  condition  prece- 
dent to  be  complied  with  before  a  tenancy 
could  be  created— the  appointment  of  an 
umpire  when  the  valuators  differed  in  their 
eatimate  of  the  cropa,  &c. ;  and  this  was 
refused  by  the  defendant.  The  letter  of 
the  4th  of  April,  referring  to  the  drafl  of 
the  leaae  of  the  19th  of  January  18S5,  in 
which  the  plaintiff  consents  to  pay  his  rent 
after  the  diatreea  of  the  19th  of  Auguat 
I8S4,  are  admitted;  but  they  do  not 
aupport  the  proposition  omtaided  for, 
inaamueh  as  the  words  of  preaent  demise 
are  all  qualified,  and  eoiwequcntly  the 
iranaaction  ia  reduced  to  one  of  mere 
egreenient  and  n^tiation,  in  which  the 
Court  will  come  to  a  deciaion  as  in  Morgan 
T.  Bissel(i\  influenced  by  the  intention  of 
the  parties  as  far  as  auch  intention  can  be 
discovered  from  the  instruments ;  and  it 
could  not  be  the  intention  of  the  plaintiff 
bere,  that  tbe  documents  in  question  should 
c^ierate  as  a  lease.   Poole  v.  Btntleg  (5) 

(«)  5  B.  &  Aid.  sst. 

(3)  STtunL  148. 

(4)  3Tnnt.65. 
(5>  IS  Eiat,  168. 


cannot  avail  the  defendant — there  is  not 
the  slightest  analogy  between  tlie  cases; 
for  there,  the  tenant  agreed  to  lay  out  a 
certain  sum  within  four  years  ;  and  when 
live  houses  were  covered  in,  the  landlord 
agreed  to  grant  a  lease  or  leases,  which 
might  be  for  the  more  convenient  under- 
letting or  assignment  of  the  leases ;  and 
the  agreement  was  to  be  considered  bind- 
ing, till  one  fully  prepared  could  be  pro- 
cured. In  fine,  when  the  Court  look  to  the 
intention  of  tbe  parties  aa  it  ia  to  be  ga- 
thered from  the  documents  submitted  to 
their  iiupection ;  and  when  they  take  into 
consideraUon  the  facts  of  the  case,  that  a 
tenancy  was  not  to  be  created  tmtil  a  valu- 
ation of  stock,  crops,  &c.  was  made ;  and 
that  100/.  were  to  be  paid  before  posses- 
sion was  given  ;  and  that  possession  was 
not  given  to  the  plaintiff  until  the  18th  of 
March ;  they  will  come  to  the  conclusion 
that  possession  was  not  given  under  an 
agreement  said  to  be  made  so  far  back  as 
the  preceding  February  ;  and  that  even  if 
it  was,  there  was  nothing  in  soeh  agreement 
to  establish  tbe  reladoa  of  landlord  and 
tenant. 

Gunnings  contrA.— The  plaintiff  here 
entered  into  the  possession  of  the  farm  on 
the  18th  of  March,  under  the  terms  of  an 
agreement  which  amounted  to  a  lease,  by 
which  he  was  liable  for  rent  from  the  pre- 
ceding Michaelmas ;  and  it  is  contended 
for  tlw  defendant,  that  if  the  plaintiff  had 
entered  into  possestioo  at  any  period  since 
such  time,  the  defendant  would  have  had  a 
right  to  distrain.  This  right  does  not  de- 
pend upon  the  solitary  document  of  the 
21st  of  February,  the  words  of  which  are 
certainly  ihoaeof  preaent  demise,  but  which, 
it  may  be  admitted,  was  subject  to  be  de- 
feated, in  consequence  of  the  non-apiffoval 
of  the  reference  as  to  the  solvency  of  the 
pluntiff.  But  if  the  inquiry  waa  satisfhc- 
tory,  as  it  was,  the  defendant  agreed  to  give 
a  lease.  In  coming  to  a  conclusion  upon  tbe 
subject,  the  Court  will  look,  not  alone  to 
the  words  of  the  agreement,  but  to  the  acta 
of  the  parties  themselves— Z)oe  d.  Peartom 
V.  RietiB),  Hancock  v.  Caffyn{7)\  and,  con- 
sidered in  this  point  of  view,  the  plaintiff 

(6)  8  BtDg.  178 ;  a.  c.  1  Law  J.  lUp.  (K.S.)  CP. 
73. 

(7)  Ibid,  35B;  s.  e.  1  Uw  J.  Rap,  (N4.)  CP. 
10«. 


Digitized  by 


104 


COURT  OF  COMMON  PLEAS : 


will  be  found  to  put  Iiis  own  construction 
upon  the  transaction,  and  to  have  demeaned 
himself  in  such  manner  as  to  authorize  the 
distress.  He.  for  instance,  gave  a  consent 
to  the  defendant's  bailiflT  to  distrain,  and 
he  admitted  the  cause  of  distress  to  be  an 
arrear  of  four  quarters*  rent.  What  was 
ibis  but  giving  a  sanction,  tn  the  most  un- 
qualified manner,  at  once  to  the  distress, 
and  to  the  character  of  landlord,  on  which 
it  was  founded?  Doe  t.  /itkhumer(8), 
where  it  was  held*  that  words  in  an  agree- 
ment, which  may  be  said  to  be  simiUtr  in 
their  meaning  to  those  used  here*  if  not 
accompanied  oy  festraining  words,  operate 
■s  words  of  present  demise,  is  adverse  to 
the  plaintiff ;  so  are  Barry  v.  Nugent,  there 
cited,  Harrington  v.  fVite,  cited  in  Com. 
Dig.  'Estate.*  G.  1.  andPinero  v.  Jud- 
son  (9).  Poolt  V.  Bentley  is  decidedly  in 
favourof  the  defendant.  A  principle  similar 
to  that  contended  for  may  be  also  extract- 
ed from  Warman  v.  Faithfull{\0\  Mam  v. 
lA>oejoy{U\WiUm-<i.Chigholm{\%).  The 
cases  cited  for  the  plaintiff  do  not  apply ; 
they  are  marked  by  material  circumstancee* 
which  distinguish  them  from  the  present 
In  Morgan  t.  Buul,  there  was  no  fixed 
rent,  as  a  proportional  part  was  to  be  de- 
ducted in  respect  of  three  excepted  doses. 
So,  in  Dunk  t.  Hwaier,  no  inference  could 
be  drawn  as  to  when  the  tenancy  was  to 
commence,  or  the  rent  to  become  due.  In 
John  T.  Jenkmt  the  amount  of  rent  was 
never  fixed,  no  sureties  were 'ever  given, 
and  no  rent  was  ever  paid  after  making  the 
agreement.  There  was.  in  truth,  bnt  one 
condition  in  the  agreement  here — the  re- 
ference as  to  the  responsibility  of  the 
party;  and  when  this  was  fulfilled,  the  de- 
fendant bad  an  undoubted  right  to  dis- 
train; nay,  more,  if  he  had  never  made  the 
inquiry — if  he  had  never  made  a  reference 
as  to  the  plaintiff's  reapecubility,  but  had 
admitted  him  into  possession  witbont  at- 
tending to  any  such  stipulation,  bis  ri^t 
to  distrain  would  be  the  same.  The  case, 
in  this  point  of  view,  msy  be  considered 
analc^ous  to  that  of  Rex  v.  Byker(lS), 

(8)  5TennIUp.  163. 

(9)  8  Bing.  S06;  a.o.  8  Law  J.  R«p.  CP.  18. 

(10)  5  B.  &  Ad.  104t ;  a.c  3  Uw  J.  Rsa  tn.a.) 

fit)  R7.&M00.355. 
(IS)  4  C«r.  &  Par.  474. 
03)  SU.&C.114. 


where  Bayley,  J.,  in  delivering  the  judg- 
ment of  the  Court,  said,  **  A  conditioiul 
hiring  is,  for  this  purpose,  the  same  as  an 
absolute  one,  unless  the  condition  is  acted 
upon."  In  fine,  the  acts  of  the  parties 
shew,  in  the  strongest  manner,  their  inten- 
tion and  object.  The  letter  of  the  iSth  of 
February  established,  in  the  fiilleat  manner, 
the  relation  of  landlord  and  tenant.  The 
defendant,  by  a  subsequent  letter,  agreed 
to  pay  four  quarters'  rent  when  a  distress 
was  put  in;  he  referred  to  the  demand  as 
for  a  well  known,  defined,  and  settled  rent ; 
there  was  no  ambiguity  either  in  lus  con- 
duct or  his  language.  All  these  circum- 
stances, when  taken  into  consideration,  inll 
form  a  due  to  enable  the  Court  to  attain 
as  a  correct  conclusion,  that  the  defendant 
had  a  right  to  distrain. 

Palmer,  in  reply,  denied  tliat  the  letters 
in  which  the  plaintiff  gave  his  consent  to 
a  distress  for  rent,  and  promised  to  pay, 
were  prejudicial  to  his  rights,  as  bis  con- 
duct upon  these  occasions  was  prompted 
by  a  desire  to  buy  peace.  The  valuation 
was  a  condition  precedent  to  the  creation 
of  a  tenancy;  and  the  payment  of  the 
100/.,  and  die  taking  of  the  posseanoo, 
were  not  of  themselves  sufficient  to  esta- 
blish such  result.  The  cases  referred  to 
for  die  defendantdo  not  assist  him,  as  they 
all  carry  with  them  internal  evidoice  to 
shew  that  leases  were  to  be  given  merely 
by  way  of  further  assurance. 

TiNDAi,,  C.J. — It  would  no  doubt  be 
very  difficult  to  reconcile  all  the  cases 
which  have  arisen  on  the  point  which  is 
now  the  snlgect  of  discussion— namely, 
whether  there  has  been  an  agreement  for 
a  lease,  or  an  actual  demise;  and,  from  the 
best  construction  which  I  can  put  upon 
the  documents  now  submitted  to  our  in- 
spection, and,  at  the  same  time,  looking  to 
the  correspondence  which  took  place  be- 
tween the  parties,  my  omnion  is,  that  the 
transaction  amOunu  to  a  Iqgal  demise,  and 
is  attended  with  the  legal  consequences  of 
such.   The  question  is,  whether,  upon  the 
19th  of  August  18S4.  when  a  distress  was 
put  in  for  three  quarters*  rent,  the  relaticHi 
of  landlord  and  tenant  existed  between  the 
plaintiff  and  the  avowant— that  is,  whether 
the  le^al  reversion  was  in  the  avowant, 
which  IS  the  question  substantially  put  ia 
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iHne  hj  the  ptMntiflTs  pica  in  bar  of  fMm 
tami*   At  it  appean  to  mo,  the  tnumcy, 
if  created  at  all,  waa  created  by  the  ori* 
ginal  leuers  which  passed  between  the 
parties;  and  which  bring  this  within  a 
class  of  cases  in  which  the  words  were  held 
to  be  words  of  present  demise,  proving 
the  intention  of  tne  parlies  that  tbe  pos- 
session should  be  immediately  given;  and 
that  the  taking  of  leases  then  undrawn  was 
merely  to  be  an  act  for  further  secarity. 
H  ahould  be  also  reccdlected,  that,  inde- 
pendently of  the  form  in  which  the  demise 
might  chance  to  be*  we  are  at  liberty  to  look 
at  tbe  acta  of  the  parties;  and,  if  there  is 
any  doabt  aa  to  the  nature  or  neaning  of 
du  ^reemcnt,  there  can  of  course  be  no 
better  mode  of  ascertaining  their  object 
and  intent.  Let  us  now,  therefore,  look  to 
the  circumstances  of  this  case.    The  ori< 
ginal  letter  from  the  plaintiff  to  the  defen- 
dant, of  the  Slat  of  Febraary  1834,  begins 
by  aayii^,  "  You  having  this  day  agreed 
to  let,  I  beg  to  say  that  I  will  take,  Sugger 
Hall  Farm  for  lOOL  the  first  year,  and 
after  for  110/.  per  annum,  payable  quar- 
terly ;  the  rent  to  commence  from  MicliaeU 
mas  last,"    Here,  not  alone  the  anraunt  of 
rent  is  mentioned,  but  the  terms  and  times 
at  whiehit  it  to  be  paid  are  specified;  anditt 
«4nmencement  wat  to  be  computed  flrora  a 
d«y  paat  before  Che  correspondenee,  which 
took  phee  ia  February,  was  entered  into. 
Certain  stipnlatians  were  also  made  as  to 
tbe  expenses  of  the  buildings  for  the  farm, 
to  whicb  die  plaintiff  was  to  contribute } 
and  Anther,  be  was  to  take  a  lease  of 
twenty-one  years,  at  his  own  expense.  In 
my  opinion,  tbe  drawing  up  of  the  lease, 
which  was  to  remain  in  the  custody  of  the 
defendant's  tcdicitor  at  London,  who  was 
to  give  a  copy  to  each,  wat  more  Hke  an 
■et  for  procuring  an  instrument  for  the 
•eeurit^  of  both,  than  a  lease.   Thus,  in 
my  iqMnioQ,  the  correapondence  to  which 
I  fiefer  aaaotmts  to  an  actual  demise.  We 
abould  alao  obserre,  that,  at  tkt  end  of  the 
plaintiff't  letter,  it  ia  said— **  tbe  whole 
■object  to  your  being  satisfled  with  my 
reaponsibility.  to  ascertain  which,  I  beg  to 
refer  you  to  Mr.  Meadows."    The  land* 
lord  did,  it  appears,  make  the  desired  re- 
ference.   This  inference  is  raited  by  his 
letter  to  the  plaintiff  of  the  25th  of  Feb- 
ruary, in  which  he  says,  that  the  inquiry 
New  Sbsies,  VlI.-aP. 


waa  sBtitfiu!t<H7,  and  that  he  eiq^aged  to 
accept  of  him  aa  tenant ;  and  he  goes  on 
to  say,  that,  at  the  aeasmi  is  advancing,  he 
may  at  once  begin  ^dougliiag;  and  he 
wishes  to  know  when  it  will  suh  his  rela- 
tion to  value,  and  he  will,  on  receipt  of  the 
intelligence,  write  to  his  agenu  on  his  part. 
The  first  objection  arises  on  these  two 
letters;  and  it  is  said,  that  there  is  no 
instance  where  a  lease  is  created  by  two 
different  instruments,  by  a  letter  on  the 
one  side,  and  a  letter  in  reply  upon  the 
other ;  that,  in  fine,  it  should  be  a  single 
instrument,  and  that  it  thoold  not  be  cre- 
ated by,  or  owe  itt  existence  to,  a  letter 
from  a  tenant  to  hit  landlord,  and  an  as- 
twer  from  the  latter.    Now,  if  Ihia  fwopo- 
sitioa  were  assented  to,  if  thit  doctrine 
were  established,  two  parties  would  at  once 
be  prevented  from  enterh^  into  an  agree- 
ment aa  landlord  and  tenant,  merely  be- 
cause the  letter  from  the  tenant,  making  a 
certain  proposal,  had  been  followed  by  an 
answer  from  the  landlord.    It  is  also  said, 
that  those  letters  were  conditional,  and 
that  there  can  he  no  conditional  lease ; 
that  there  can  be  no  such  instrument ; 
that  it  must,  of  necessity,  be  absolute  in 
the  first  instance :  but  here,  the  condition 
waa  complied  with  before  die  defendant's 
letter  wat  written — the  defendant  waa 
aatitfied  with  the  plaintiff's  solvency  and 
retpontibility.    When  the  inquiry  on  thit 
head  was  made,  and  found  to  be  satis- 
factory, the  agreement  became  absolute, 
and  was  so  from  the  time  the  plaintiff  en- 
tered into  possession.  It  might,  indeed,  be 
a  different  matter,  and  attended  with  dif- 
ferent results,  if  the  money,  tbe  100/.,  had 
not  been  paid,  or  if  the  reference  as  to 
tbe  plaintiff's  responubility  had  not  been 
satisiactory,  or  if  the  conditions  had  not 
been  waived.  Such  incidents  might,  per- 
haps, furnish  an  answer  in  an  action 
against  the  party  for  the  non-perform- 
Mce  of  his  agreement.    Here,  I  ask, 
what  waa  it  that  the  idaintii*  did  in 
February?    He  took  pottettion  of  a  cer- 
tain farm,  and  that  possession  he  took 
under  an  agreement  or  instrument  which, 
whatever  its  words  may  be,  purported  in 
law  to  be  a  demise.    Now,  let  us  look,  as 
I  said  before  we  were  at  liberty  to  do,  not 
alone  to  the  words  of  the  agreement,  but 
to  the  acta  of  the  partiet.    The  distress 
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was  made  on  the  19th  of  August  1834  ; 
and  upon  the  19th  of  January  of  the  fol> 
loiving  year,  when  the  proceedings  in  re- 
plevin were  begun,  and  still  pending,  a 
communication  was  made  by  the  defen- 
dant to  the  plaintiff,  and  answered  upon 
the  same  day;  the  result  of  which  was, 
that  all  the  proceedings  in  the  suit  should 
cease,  the  plaintiff  agreeing  to  pay  his  rent 
up  to  Michaelmas,  \8S4,  on  or  before  the 
10th  of  February;  and  that  he  would  con- 
sent to  the  lease  being  drawn  according  to 
the  draft.  Now,  the  terms  of  this  com- 
promise were  not  entered  into  for  the  pur- 
pose of  buying  peace,  but  both  parties 
entered  into  the  agreement  with  as  much 
precision  and  regularityas  if  their  attomies 
had  met  together  for  the  purpose.  Here, 
I  ask,  what  is  the  legal  meaning  of  the 
words  "  payment  of  rent"  3  TIk  words 
could  only  be  used  in  their  legal  sense,  in 
consequence  of  the  existence  of  the  rela- 
tion of  landlord  and  tenant ;  if  things  were 
otherwise,  if  such  relation  did  not  exist, 
the  words  would  be,  payment  for  use  and 
occupation.  What,  therefore,  is  the  result 
of  what  the  plaintiff  has  done  here  ?  Has 
he  not  clearly  and  expressly  stated  that  he 
held  the  farm  as  tenant ;  and  that  the  de- 
fendant stood  in  the  situation  of  landlord ; 
and  that  such  relation,  in  its  legal  sense, 
existed  between  tliem  ?  A  aimilar  course 
was  again  pursued  by  the  parties,  when 
a  distress  was  made  for  rent  due  from 
Midsummer  18S4  to  18S5,  when  the  plain- 
tiflf  gave  a  consent  to  the  defendant's  bailiff 
to  distrain  upon  the  farm  and  premises 
for  107/.  lOjt.,  being  four  quarters'  rent 
due  to  the  defendant.  As  it  appears  to 
me,  the  plaintiff  put  his  own  construction 
upon  these  documents,  which  is,  that  he 
held  as  tenant  under  the  defendant,  whom 
he  admitted  to  be  his  landlord.  Now,  with 
regard  to  the  defendant's  letter  of  the  Hth 
of  March,  to  the  person  who  was  appoint- 
ed to  value,  in  which  he  says,  *'  Perhain 
you  are  not  aware  that  there  is  a  sort  of 
agreement  signed  by  Mr.  Chapman,  and 
the  acceptance  of  it  signed  by  myself, 
which  is  to  form  the  basts  of  his  lease,  the 
draft  of  which  is  only  delayed  being  hand- 
ed  to  him  until  the  preliminary  step  is 
completed:"  this  letter,  I  admit,  at  first 
staggered  my  mind  very  much,  as  it  shewed 
ihat  possession  was  given  before  tha  valu- 


ation was  made  or  the  m<Hiey  was  paid. 
The  entire  transaction  is  not,  however, 
confined  to  this  circumstance.  The  l^al 
result  of  the  whole  is,  in  my  opinion,  uat 
the  existence  of  the  relation  of  landlord  and 
tenant  was  constituted  by  the  documents 
of  the  2l8t  and  25th  of  February  1834; 
and  our  judgment  should  be  for  the  defm- 
dant. 

Park,  J. — I  agree  with  the  learned 
counsel,  that  there  is,  on  the  first  view,  a 
great  contrariety  between  the  cases  on  this 
subject;  but  the  principle  is  laid  down  in 
Piiole  T.  BaUley,  by  Lord  EUenhorough, 
who  says,  "  I'he  rule  to  be  collected  from 
all  the  cases  is,  that  the  intention  of  the 
parties,  as  declared  by  the  words  of  the 
instrument,  must  govern  the  construction." 
I  am  old  enoii^h  to  remember  one  of  the 
first  cases  on  the  subject,  early  in  the  tio» 
of  Lord  Kenyon,  in  wbidi  the  principle  of 
law  as  laid  down  by  Lord  EUenbonn^ 
was  maintained  and  upheld.    To  the  same 
effect  is  the  case  referred  to  in  3  TmaU.  ; 
and  the  doctrine  is  still  further  corroborated 
by  a  case  not  cited  in  the  argument — 
Baxter  v.  Brown  (^13).    Now,  let  us  look 
to  the  terms  of  the  correspondence  here. 
In  his  letter  of  the  2Ist  of  February,  the 
plaintiff  says,  not  only  '  You  agree  to  let^* 
but  *  I  will  take,'  &c. ;  and  the  whole  was  to 
he  subject  to  the  approval  of  Mr.  Mea- 
dows, as  to  his  character,  res|ionnbiUty, 
&c.    Now,  what  is  it  the  defendant  ^rcsea 
to  let  ?  the  premises  in  question.  The  rrat 
is  specified  at  100/.  and  llOj,  per  annum, 
to  be  paid  quarterly,  and  to  commence 
from  the  Michaelmas  last  past  In  all  this, 
the  plaintiff  acquiesced ;  and  the  defen- 
dant, when  he  found  bis  inquiries  were 
satisfactory,  agreed  to  accept  of  him  as 
tenant.  I  will  not  go  through  all  the  cases 
which  establish  a  tenancy  by  words  of 
actual  demise — I  will  merely  allude  to  a 
few  which  most  expressly  and  forcibly 
uphold  the  doctrine.  With  regard^toAnry 
V,  Nugent,  this  case  has  been  cited  as  froia 
5  Term  Rep.  1 65 ;  but  it  is,  in  fact,  older  in 
point  of  time,  and  is  reported  in  S  Dong. 
179,  lately  published  by  my  Brother  Frere 
and  Mr.  Roscoe.    This  case  goes  along 
with  the  decision  of  tlie  Court ;  and  so 
dc»es  Foole  t.  BtHtley^  on  which  the  plaia- 
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tifr  appemri  to  rely.  Doe  v,  Rie$,  and 
Hancock  v.  Caffia,  point  out,  directly  and 
imperativelyt  the  construction  to  be  put 
upon  the  incidents  which  form  the  ground 
of  this  discussion.  Thus,  the  authorities 
auj^rt,  in  the  moat  unequivocal  manner, 
the  conBtructi<m  which  the  Court  put  upon 
tjiis  case;  and  the  conduct  of  the  parties, 
as  commented  upon  by  my  Lord,  leads  to 
the  same  conclusion.  Under  all  the  cir- 
cumstances, and  according  to  the  terms  of 
the  conreniondence,  the  ^fendaot  is  enti- 
tled to  jsogmenL 

Vauobak,  J. — I  agree  perfectly  in  opi- 
mcm  with  Mr.  Palmer,  that  there  can  be 
no  distreas,  if  there  is  not  the  relation  of 
landlord  and  tenant ;  and  the  question 
ariaes  upiMi  this,  whether  there  is  such  a 
demise  as  establishes  such  relation.  Upon 
this  subject  there  is  a  vast  variety  of  casesj 
«id  aa  they  appear  to  depend  each  upon 
its  peculiar  circumstances,  I  will  onl^  refer 
to  them  generally:  the  general  rule  is,  that 
the  intentitm  of  the  partiea,  as  declared  by 
die  words  of  the  instrument,  must  govern 
the  constmctkm ;  and  thus,  a  document 
nay  amonnt  to  a  lease,  though  to  a  supcr-^ 
fieiSd  obMTTa  it  awears  but  an  ^rennent 
ibr  one.  In  the  mwuments  here  of  the 
Slat  and  iStb  of  February,  (I  refer  merely 
to  their  address  or  superacripiion.  one  of 
the  parUes  residing  near  London,  the  other 
in  the  country,)  the  words  were,  '*  You 
havRig  agreed  to  let,  I  will  take,"  &c. ;  and 
such  words  make  the  intention  of  the  par- 
ties manifest.  And  when  the  defendant 
veceiTed  the  certificate,  if  I  may  ao  call  it, 
of  the  plaintiff's  aolvency,  he  agreed  to 
reeeiTe  him  as  tenant,  the  tenancy  to  com- 
mence firom  an  anterior  time,  tlie  preced- 
ing Michaelmas,  (the  agreement  being 
entered  into  in  February,)  the  crops,  &c.  at 
M.  nhatinL.  Thas  it  waa  within  the  con- 
templation of  the  plaintiff  to  take  immediate 
poasesaion.  The  landlord,  however,  was 
anxious  to  obtain  payment  of  1 00/.  in  the 
first  instance,  and  he  did  not  wish  to  deli- 
ver possession  until  the  sum  was  paid  ;  and 
when  this  was  paid,  the  document  in  ques- 
tion contained  every  requisite  to  constitute 
it  a  perfect  lease.  When,  a  few  days  after, 
the  certificate  of  the  plaintiff's  solvency 
was  procured,  the  defendant  says,  "  1  have 
heard  from  Mr.  Meadows.  I  am  satisfied 
with  your  refbimee,  and  emsent  to  your 


terms  of  the  SIst  of  February."  He  then 
impressed  upon  him  the  necessity  of  plough- 
ing; and  he  let  him  into  possession,  to 
enable  him  to  carry  on  his  operations.  It 
is  said,  that  the  appointment  of  an  umpire 
was  a  condition  precedent  before  an  action 
could  be  maintained.  But  not  a  word  of 
this  appears,  though  the  parties  certainly 
contemplated  a  viduation,  on  which  they 
could  not  agree.  Under  the  circumstances 
above  referred  to,  the  plaintiff  took  pos- 
seasion,  with  the  consent  of  his  landlord. 
Now,  I  ask,  if  the  agreement  thus  entered 
into  were  broken,  would  not  the  plaintiff, 
upon  filing  his  bill  in  equity,  obtain  a  de- 
cree for  the  specific  peiformance  ?  If  any 
doubt  as  to  the  document  amounting  to  a 
lease  arise  from  the  correspondence  of 
the  parties,  we  may  look  to  their  conduct, 
and  we  shall  find  that  the  plaintiff,  in  the 
permission  which  he  gave  to  the  bailiff  to 
distrain,  spoke  of  four  quarters*  rent  be- 
ing due ;  he  treated  the  demand  as  for  rent, 
and  thus  admitted  the  agreement,  by  which 
alone  it  waa  due.  Uns,  in  my  opinion, 
amounts  to  8  ratification  and  cmfirmadon 
of  the  words  of  the  agreement.  Aa  to  the 
cue  of /oAtt  v'.  JenJutt,  it  is  quite  differait 
from  the  present.  The  defencumt  there  was 
never  tenant ;  he  was  already  in  possession. 
Notice  to  quit  had  been  given,  and  a  new 
agreement  was  entered  into ;  the  rent  was 
never  settled,  and  consequently  no  distress 
could  be  made.  Under  all  the  circumstaces 
ofthis  case,  I  think  that  the  avowry  is  well 
supported,  as  the  relation  of  landlord  and 
tenant  existed  between  the  parties,  and 
consequently  the  defendant  is  endtled  to 
our  judgment. 

BosAKavET,  J. — In  my  opinion,  this  was 
a  good  and  valid  demise  upon  the  19th  of 
August,  when  the  distress  was  made,  in 
consequence  of  two  letters,  the  first  of 
which  contained  an  offer  or  engagement 
on  the  part  of  the  plaintiff  to  become  te- 
nant to  the  defendant,  subject  to  a  certain 
approval.  The  plaintiff  agreed  to  the 
terms  specified  and  proposed,  one  of  which 
was,  that  the  rent  should  be  paid  from  the 
preceding  Michaelmas.  He  agreed  also  to 
take  a  lease  for  twenty-one  years ;  then 
there  was  a  stipulation  as  to  the  expense 
of  buildings,  &c.  Now,  thus  far  there 
was  nothing  unusual  or  uncommon  in  the 
agreement.    Possession  was  to  be  given 
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wl*en  the  valuation  was  camfdeted,  and 
the  plaintiff  was  i^jproved  of  by  the  {Murty 
to  whom  he  referred.  Upon  inquiry,  the 
plaintiff  was  approTed.of,  his  responsibility 
was  certified,  and  the  defendant  aceepted 
him  as  tena&t.  Now  what  took  fAaea  aa 
early  as  the  4tfa  of  March?  The  defendant 
regretted  that  the  valuation  was  not  com- 
pleted ;  a  litUe  later,  he  complained  again, 
and  he  wrote  a  letter  on  the  1 4th  of  March, 
offering  to  let  the  plaintiff  into  possession 
on  100^  being  remitted  to  him.  On  the 
18th  of  March  he  wrote  an  order  to  have 
him  admitted  into  the  possession,  and  said 
that  he  had  no  doubt  but  he  would  find 
all  about  the  1002.  correct,  and  hoped  the 
plaintiff  would  lose  no  time  in  gettii^  the 
Valuation  completed,  though  posaeMion 
was  given.  In  this  state  of  Uiings,  autho- 
rity wasgiven  to  admit  him  into  possession : 
and  here  it  should  be  recollected  that  no 
complaint  was  made  by  tbe  plaintiff  of  the 
valuation  not  being  completed.  The  com- 
plaint came  from  the  other  side,  and  was 
made  for  the  purpose  of  enabling  the 
plaintiff  to  get  into  possession.  In  my 
opinion,  the  taking  erf*  possession,  which 
he  waa  allowed  to  take  before  a  valu- 
ation was  made,  and  the  payment  of  the 
sum  of  100/.,  which  he  agreed  to  pay, 
with  the  concurrence  and  consent  of  all, 
eonatitnted  a  demise  under  the  two  letters 
of  the  21st  and  S£th  of  Febnury;  and, 
under  these  circumstances,  the  deiSendanfc 
was,  I  tliink,  perfectly  justified  in  making 
the  distress  which  he  has  made,  and  our 
judgment  should  be  in  his  favour. 

JudgmerU  aceordingbf. 


Jan   16    /      "^"'ET  V,  TENANT. 

Variance — Writ  of  Trial — Amendment — 
Irregularity — Protest, 

Where  the  ittue  deUoered  to  the  dtfendant 
omiUad  ta  mention  the  date  of  the  «ri<  of 
twmnmie,  and  the  writ  of  trial  waa  found  to 
contain  shcA  diate, — HeUf  that  wcA  variance 
between  the  iseue  and  the  writ  of  trial  was 
material;  amd  that  the  latter,  andailpro- 
ceedmg*  upon  it,  should  be  set  aside. 

HeUt  also,  that  the  plaintiff' t  attorney 
had  no  right  to  insert  the  date  of  the  writ  of 


svmmoM,  omitted  in  the  iseue,  in  the  writ  of 
trial;  but  that,  in  ease  of  mistake,  he  shemU 
have  applied  to  a  Jndge  to  amewi  the  wrk  ^ 

trioL 

Where  a  defendant  points  ant  an  nrregm 
larity  in  the  procecdingtt  and  gees  to  mU 
wtder  protest,  qoaen,  doee  snoh  ctmdn^ 
upon  his  party  amount  to  a  wiuoer  of  the  ir» 
regularity  ?    Semble,  that  it  does  not. 

In  this  case,  the  issue  delivered  by  the 
plaintiff  did  not  contain  the  date  of  tba 
writ  of  summons  (accordii^  to  rale  Hilary 
term,  4  Will.  4) ;  but  the  plaintiff's  attor- 
ney, without  any  application  to  a  Judge* 
inserted  the  date  in  the  writ  of  trial.  On 
the  case  coming  on  to  be  tri^  be&ve  dM 
Secondary  of  London,  the  ae&ndank'safr* 
torney  pointed  oot  the  vaxwace  betwiaeB 
the  issue  paper  ud  the  writ  of  sumiiMns, 
and  required  a  postponement  of  the  trial 
on  that  ground.  The  plaintiff's  atloniey 
refused  to  assent,  and  the  Secondary,  ccm- 
sidering  that  he  was  bound  to  obey  lAio 
writ,  proceeded  with  the  case;  the.  defen- 
dant's attorney  conducting  the  defean 
under  protest  iqjamst  the  irvegolanty.  A 
verdict  having  passed  for  the  pkintaff — 

Wilde,  Serj.  moved  for  a  role  to  aet 
aside  the  writ  of  trial,  and  all  prooeedii^ 
thereon,  cdtii^  White  v.  Farrar  (1  \  Whipfie 
T.  Manley(t%  Worthhi^ion  t.  Wigley{S)^ 
and  Periumd  t.  Cowicic  (4).  He  also  le* 
ferred  to  HoU  v.  Meddomcn^^b),  to  shew 
that  the  plaintiff  could  take  no  ndvantagt 
of  the  cause  having  been  -tried,  as  the 
defendant's  attorney  had  appeared  uider 
protest. 

James  shewed  cause,  in  the  first  ioataace, 
contending,  that  the  de&ndant  had  waived 
the  irregularity  by  accepting  the  issue; 
and  that  the  cases  cited  were  inapf^eidile, 
or  were  overruled  by  Farvi^  v.  Codkertoa 
(6),  where,  after  an  ottjection  that  the 
record  did  not  contaia  the  date  of  the  writ 
of  summons,  the  defendant  appenred,  and 

(1)  ZM.&  W.  saB;  s.e.6Uw  J.Bsp.(NA) 

Escb.  85. 

(«)  1  M.  &  W.  437;  s.  c.  5  Uw  J.  Rsp.  (NX) 
Exeh.  191. 

(S)  3Biag.N.a4S4iS.c;«UwJ.IUp.(NA) 

CP.  s«a, 

(4)  Ibid.  877  ;  t/c.  6  Uw  J.  lUp.  (H.S.)  CP. 

S5-1. 

(A)  4  Mau.  &  Svlnr.  456. 

<6)  7  Law  J.  Rflp.  (na)  Ezdi.  57, 


Digitized  by  Google 


HILARY  TERM,  1838. 


lOB 


went  into  hit  deftnre  under  protest ;  and 
the  Court  o£  Exchequer,  after  a  verdict  for 
the  pUdotiflr,  and  an  amendment  under  a 
Judge's  order,  by  inserting  the  dale  of  the 
writ,  refused  to  set  aside  the  issue  and 
snbffequent  proceedings,  Parke,  B.  saying, 
"  that  -the  defendant  shonld  not  have  the 
benefit  of  the  trial  as  well  as  of  the  ob* 
jectiim;"  r^rring  to  Cox  t.  Painl«r(7), 
where  he  faimaelf  allowed  an  amendmeot 
to  be  made  in  the  Nisi  Priua  record,  by 
inMrtii^  the  date  of  the  writ  of  inmnnom 
after  the  jtnry  bad  beoi  swurn ;  and  the 
Court  of  King's  Bench  ratified  that  which 
he  bad  done. 

ffiUe^  Serj^t  in  support  of  the  rule, 
qoestioned  the  decision  in  the  Court  of 
Exchequer,  as  it  was  at  variance  with  Holt 
T.  MeddoKcroft ;  and  a  party  could  not  be 
said  to  waive  an  irregularity,  i^iiHt  which 
be  lad  entered  a  fonnal  protest 

TiNnax^  According  to  the  best 

judgment  which  X  can  form  upon  this  oc- 
caaion,  WortUngUm  v.  Wi^ky^  which  ia 
direcdy  in  point,  has  been  nghtly  decidedi 
and  we  di«dd  not  depart  irmn  it.  I  ean 
perceive  no  anbstantHU  difference  betwem 
the  present  ease,  where  the  party  took  an 
objection  to  a  certain  defect  in  the  pro- 
eeedinf^  and  went  to  trial,  persevering  in 
hia  oQection— doing,  in  feet,  anythi^ 
ratber  than  giving  it  up— and  the  case 
above  alluded  to.  objection  referred 
to  Utat  which  is  matter  of  substance  ;  and 
the  i^aintifr,  upon  his  own  authority,  and 
without  ap[dying  to  the  Court,  inserted 
the  date  m  the  writ  of  summons  (omitted 
in  the  iaaoe)  in  the  writ  of  trial.  Now,  it 
■taould  be  recollected,  that  this  latter  writ 
is  ofie  <i£  pecidiar  Ann.  It  begins  by 
stating,  that  the  plaintiff  impleaded  the 
deftndant  on,  &c.  (the  date  of  the  first 
writ  of  summons):  it  then  recites  the 
detJaration,  and  sets  out  the  pleas  and 
pleadings  to  the  joinder  of  issue  ;  so  that 
everything  raised  upon  the  issue  is  virtu- 
ally incorporated  with  the  writ  of  trial. 
Now,  if  we  look  to  this  writ,  and  find 
there  an  omisaion  of  the  date  of  the  writ 
of  summons — if  we  find  there  a  mere  per- 

<7)  1  N.  &  P.  581}  s.e.  6LsirJ.1Up.(N.8.) 

K.B.i:>r. 


severance  in  the  mistake  committed  in  the 
issue,  it  coidd  not  be  denied,  in  answer  to 
the  objection,  that  one  is  the  transcript 
of  the  other.  But  such  is  not  the  ease : 
and  it  is  also  perfe^ly  plain  that,  until  the 
cause  came  to  be  tried,  the  defendant  had 
not  an  opportunity  of  ascertaining  the  statte 
of  the  record.  There  is  also,  in  my  opi'- 
nipn,  a  higher  ground  vpen  which  the  ap- 
plication should  he  assented  to.  The 
parties  had  no  right  to  cwract  the  reeor^ 
if  there  was  a  mistake :  they  should  have 
had  recourse  to  a  Jai^ ;  and  they  should 
not  be  allowed  the  liberty  of  meddfett  w>«h 
the  records  of  the  court.  The  rule  ahovld 
be  made  absolute. 

Park,  J, — I  too  am  of  <^Hraon  that 
Wortlungtiin  v.  WtgUy  has  been  rightly 
decided.  1'hat,  like  this,  was  a  case  c€ 
variance ;  and  the  objection  taken  there  is 
i^lioable  to  that  which  is  now  the  suhgect 
of  disoission.  It  wtis  there  hdd,  that  the 
issue  should  be,  as  observed  by  my  Lovd, 
a  faithful  transcript  of  the  record ;  and 
diis  decision  should  not,  I  think,  be  de- 
parted from.  We  should  also  attend  to 
the  dai^^erona  cmuequenoes  of  peimitdf^ 
the  other  pordon  of  the  professioB  to  alter 
the  record.  I  mjrself  remember  a  ease 
where,  after  the  dedaration  was  delivered; 
the  party-took  upon  himself  to  alter  it, 
and,  upon  being  applied  t«,  I  set  it  asidei 
If  we  were  to  refuse  the  application,  we 
shouM,  in  effect,  be  giving  permission  to 
attomies  to  alter  the  record;  and'this,  I 
need  scarcely  add.  should  not  be  done. 
With  regard  to  the  effect  of  the  protest 
made  by  the  defendant's  attorney  at  the 
trial,  I  differ  from  the  conclorion  attained 
by  the  Court  of  Exchequer,  and  I  agree 
with  diat  of  the  Court  of  King's  Bench  in 
Hok  V,  Meddorvcmfl,  decid^  in  1816. 
There  may  perhaps  be  sometlung  c<rii- 
stituting  a  diflfbrence  between  the  cases ; 
but,  as  they  appear  at  present,  I  agree 
in  the  opinion  delivered  by  Lord  Ellen- 
borough  in  strong  and  impressive  Ian* 
guage.  I  agree  with  him,  that  after  the 
protest  the  conduct  of  the  defendant  could 
not  be  said  to  amount  to  a  consent.  Under 
such  circumstances,  we  are  to  consider 
that  a  party  has  often  to  hear  a  counsel's 
speech  directed  against  him,  and  upon  a 
charge  which  may  perhaps  affect  his  eha- 
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racter  more  than  his  purse ;  and  in  such 
state  of  things  he  w,  (to  use  the  language 
of  the  Lord  Chief  Justice  in  the  case  above 
referred  to,)  "  as  it  were*  tied  to  the  stake, 
and  dragged  to  trials  and  consequently  he 
must  make  the  best  of  it."  1  therefore 
doubt  very  much  the  propriety  of  tlie  de- 
cision given  by  the  Court  of  Exchequer. 
The  rule  should  be  absolute. 

Vaughan,  J. — I  am  of  the  same  opi- 
nion. We  should  not  differ  in  our  decision 
upon  this  case  from  that  which  has  been 
given  in  fVorthington  v.  Hlgley,  unless  we 
find  ourselves  impelled  by  some  good 
reason  indeed.  A  new  trial  was  granted 
there  upon  terms,  upon  the  ground  of  a 
variance  betwem  the  record  uid  the  issue 
which  was  delivered.  Neither  should  a 
party  presume,  as  has  been  done  here,  to 
alter  the  record :  he  should  not  be  allowed 
to  touch  the  record  with,  if  I  may  so  ex- 
press myself,  his  unauthorized  and  un- 
hallowed  hand.  The  objection,  founded 
upon  this  incident,  is  perhaps  more  impor- 
tant, when  considered  in  regard  to  general 
principle,  than  that  which  is  founded  upon 
the  variance.  It  is  said,  that  we  should  be 
governed  by  the  decision  of  the  Court  of 
Exchequer  with  regard  to  the  protest — 
viz.  that  the  party  need  not  go  on ;  but 
having  done  so,  he  should  stand  the  peril, 
and  ahide  the  consequences  of  that  which 
he  has  done.  Now,  this  would  be  attended 
with  great  inconvenience,  llie  object  of 
all  the  l^al  reforms  has  been,  to  make 
the  expenses  as  light  as  they  may  be ;  and 
if  the  objection,  upon  a  case  like  this,  were 
well  founded,  the  course  recommended 
would  lead  to  great  and  multiplied  expen- 
diture. This  consideration  weighs  much 
with  me.  It  cannot  be  contended  that  the 
party,  who  has  perhaps  to  hear  his  cha* 
racter  attacked,  is  not  in  the  same  situation 
as  if  he  withdrew  alti^lher.  Besides,  I 
cannot  dischawe  from  my  mmd  the  recol- 
lection of  thepUintilTs  presuming  to  alter 
the  record. 

BosAaavBT,  J. — Worthin^ton  v.  WigUy 
is  in  pcnnt.  Tlie  present  is,  m  my  opinion, 
even  a  stnmger  case  than  that.  l*he  objec- 
tion there  was  founded  upon  the  omission  of 
the  date  to  the  pleas,  though  such  date  was 
inserted  in  the  record.  The  date  omitted 
here,  is  the  date  of  the  writ  of  summons. 


which  shewed  the  commencement  of  the 
action ;  and  such  omission  is  more  impor- 
tant in  its  nature  than  that  in  fVort^gim 
V.  Wigleif.  This  will,  I  think,  appear  from 
observing  the  form  of  the  writ  of  trial, 
which  requires  the  recital  of  the  declara- 
tion, as  in  a  writ  of  inquiry.  It  also  requires 
more  than  is  contain^  in  such  writ — ^vis. 
the  recital  of  the  pleas  and  pleadings  to  the 
joinder  of  issue.  The  date  of  the  writ  of 
summons  is  expressly  required  to  be.  in- 
serted in  the  writ  of  trial ;  and  this  for  an 
obvious  reason,  to  shew  how  the  action 
was  commenced.  Thus,  therefore,  it  is 
required  that  the  writ  of  trial  should  recite 
the  declaration,  the  pleas  and  pkadingi* 
and  the  date  of.the  first  writ  of  aammoBS, 
for  the  purpose  of  giving  the  defendant  the 
information  to  which  he  is  entitled.  HeiVt 
however,  the  issue  delivered  contained  no 
date  at  all  of  the  writ  of  summons ;  and 
thus,  the  defendant  had  not  the  informa- 
tion which  he  had  a  right  to  expect.  But 
it  is  said,  that  the  defendant  should  not 
be  allowed  to  make  the  objection,  inas- 
much as  a  trial  has  taken  place,  though 
under  a  protest  upon  his  part;  that  the 
imputed  defect  was  in  the  issue,  and 
that  the  trial,  under  the  circumatances, 
amounted  to  a  waiver  of  the  objeetioo, 
even  if  it  were  good.  Now,  I  do  not  assent 
to  this:  I  do  not  admit  that  the  condusioa 
contended  for  follows,  when  a  party,  aftec 
taking  the  otgectio^and  protesting,  makea 
the  best  struggle  he  can.  This  he  is  com* 
pelled  to  do ;  for  if  a  verdict  shoiUd  pass 
against  him,  he  may  not  be  able  to  set  it 
aside  for  irregularity.  Under  such  drcum- 
siances,  the  party  should  not  be  taken  on 
appearing  under  protest  to  waive  the  im- 
gularity,  which  occurred  in  the  next  step, 
and  when  he  was  bound  to  appear,  as  be 
was,  to  a  writ  of  trial.  The  principle  of 
this  case  is  similar  to  that  on  whii^  Hak 
V.  Meddtmcrt^  was  decided.  Here*  as 
there,  the  defendant  may  be  eooaidercd  as 
"tied  to  the  stake;"  and  bisappearanoedid 
not  amount  to  a  waiver  of  the  irregularity. 
The  rule  should  be  absolute. 

Rule  absolute. 
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Jan.  X5.  /  V.  BROWKE. 

Banker— 'Cheque — Pretentnunt  for  Pay- 

A  Aanfter,  who,  in  a  country  toon,  cashes 
u  cheque  upon  another  bank  at  some  distance, 
mutt  transmit  tt  the  next  day  /or  payment, 
the  torn*  in  which  the  cheque  is  cashed  having 
the  ordinary  mode  of  conveyance  by  the  daily 
poet. 

Therefore,  where  the  plaintiff  cashed  a 
cheque  upon  the  Bath  Bank  at  Malmesbury, 
upon  the  %%th  of  March,  and  did  not  trans- 
mit it  until  the  evening  of  the  30th,  and  it  was 
presented  for  payment  on  the  Slst,  when  it 
mat  dithonoured,  and  sent  back  to  the  plain- 
ts, whom  it  reached  upon  the  \st  of  April : 
— Held,  that  the  plaintff  lost  his  remedy 
t^aiiut  the  party  for  whom  the  inttntment 
mat  cashed. 

The  first  count  alleged,  that  one  F.  Fry, 
lieretofore,  to  wit,  on  the  28th  of  March 
1837,  made  his  certain  draft  or  order  in 
writing,  for  the  payment  of  money  called  a 
dieqne  on  a  banker,  and  directed  the  aame 
to  certain  persons,  to  wit,  Messrs.  G.  Mo- 
ger  &  Son,  and  thereby  required  the  said 
G.  Moger  &  Son  to  pay  tlie  defendant  or 
bearer  the  sum  of  27/.,  and  then,  to  wit, 
on  the  day  aforesaid,  delivered  the  said 
draft  or  order  to  the  defendant ;  and  the 
said  defendant  on  the  day  and  year  afore- 
said, duly  transferred,  assigned,  and  de- 
livered tbe  said  draft  or  o^er  to  the  said 
persons  united  in  co-partnership,  who 
thereby  became  and  still  are  the  lawful 
bearers  thereof;  and  the  said  Moger  &  Son 
did  not  pay  the  draft  or  order,  although 
tbe  same  was  then  presented  for  payntent, 
whereof  tbe  said  deiendant  then  had  notice, 
by  means  whereof  he  became  liable  to  pay 
tbe  said  persons  so  united,  the  sum  of 
money  mentioned  in  the  said  cheque,  &c. ; 
— second,  on  an  account  stated. 

Pleat — First,  that  the  defendant  did  not 
duly  or  otherwise  transfer,  assign,  or  de- 
liver the  said  draft  or  order  to  the  said 
supposed  persons  united  in  co-partnership, 
nor  did  the  said  persons  become,  nor  were, 
nor  are  they  the  lawful  bearers  thereof,  in 
manner,  &c.,  and  of  this  defendant  puts, 
&c. ;— second,  that  the  said  draft  or  order 
was  not  duly,  or  before  the  expiration  or 


date  of  a  reasonable  time  for  that  purpose, 
presented  to  the  said  Messrs.  Moger  & 
Son  for  payment,  in  form,  &c.,  and  of  this 
defendant  puts  himself,  &c. ; — third,  that 
the  defendant  had  not  due  notice  of  the 
non-payment,  &c.,and  of  this  he  puts.  Sec. 
To  the  last  count  of  the  declaration,  that 
after  the  making  of  the  said  promise,  &c., 
and  before  the  commencement  of  this  ac- 
tion, to  wit,  on  the  S8th  of  March  1887 
aforesaid,  the  defendant,  at  tbe  request  of 
the  said  persons  so  united  in  co-partner- 
ship as  aforesaid,  for  and  on  account  of 
and  in  payment  and  satisfaction  of  the  said 
sum  of  t7l.,  in  the  said  count  mentioned, 
transferred,  assigned,  and  delivered  the 
said  draft  or  order  to  the  same  persons 
so  united,  8rc.,  and  the  same  persona  so 
united,  &c.  tlien  took,  accepted,  and  re- 
ceived the  said  draft  or  order  for  and  on 
account  of  the  said  sum  of  27^,  in  the  said 
count  mentioned,  in  payment  and  satisfac- 
tion thereof,  by  reason  whereof  the  defen- 
dant then  became  and  was  liable  to  pay  the 
said  sum  of  27/.,  on  tbe  said  druk  or 
order  specified,  in  case  the  same  draft  or 
order  should  be  duly  presented  for  pay- 
ment thereof,  and  be  not  duly  paid,  and 
that  he  the  said  defendant  should  have  due 
notice  of  the  non-payment  thereof;  never- 
theless the  said  defendant  saith,  that  the 
said  draft  or  order  was  not  duly  presented 
for  payment  thereof,  nor  hath  he  had  due 
notice  of  the  non-payment  thereof,  whereby 
be  hath  been  and  is  wholly  discharged 
from  all  liability  to  pay  the  said  sum  of 
27/.,  or  any  part  thereof;  and  this  the  de- 
fendant is  ready,  Sec. 

To  the  first,  second,  and  third  [deas, 
timilileri  to  the  last  plea,  that  the  draft  or 
order  waa  duly  presented  for  payment,  and 
tlie  defendant  had  due  notice  of  non-pay- 
ment, and  this  he  prays,  &c.  Issue  joined. 

The  following  appeared  to  be  the  facts  of 
the  case : — Fry,  the  drawer  of  the  cheque 
in  question,  on  the  Baih  Bank,  gave  it  iu 
payment  for  cattle  to  the  defendant,  at  the 
Malmesbury  fair,  on  Tuesday  the  28th  of 
March,  upon  which  day  it  was  cashed  at 
the  North  Wilts  Bank,  one  of  the  manners 
of  which  took  it  to  their  branch  at  N^lk- 
sham,  and  detained  it  until  the  evening  of 
the  80th,  when  it  was  sent  to  Bath.  It  was 
presented  on  Friday  the  Slst  of  March, 
that  being  their  usual  day  of  exdiange  with 
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tlie  Bath  banks,  and  beu^  diafaonomred*  it 
was  sent  back  to  the  Malmesbury  Bank, 
where  it  arrived  on  Saturday  the  Ist  of 
April,  instead  of  Thursday  the  80th  of 
March,  when  it  would  have  arrived  if  it 
had  been  sent  to  Bath  on  the  29th,  the  day 
after  it  was  cashed. 

On  the  trial,  at  the  Wilts  Aasi«s,  before 
Patteson,  J.,  a  verdict  was  found  for  the 
defendant  on  the  first  and  third  issues,  and 
for  the  plaintiff  on  the  second  and  fourth, 
with  leave  to  the  defendant  to  move  to 
Itave  it  entered  for  him  upon  Uiese  issues 
also. 

Bempatt  Seij.t  upon  obtaining  a  rule 
accordingly,  contended,  that  the  plaintifF 
had  no  claim  upon  the  defendant,  in  conse- 
cfuence  of  the  dishonour  of  the  cheque,  in- 
asmuch as  he  had  been  guilty  of  laches,  in 
vetaining  the  instrument,  and  not  present- 
ing it  within  such  reasonable  time  as  would 
enable  the  defendant  to  take  such  steps  as 
might  entitle  him  to  recover  the  amount 
fiwn  the  drawer.  Now,  the  reasonable 
time  for  the  plaintiff 's  sending  on  the  cheque 
to  tlw  Bath  Bank,  on  which  it  was  drawn, 
was  by  the  post  of  the  day  af^  he  (the 
pkmtifT)  had  received  it,  which  would  be 
ontheS^thofMarch;  instead,  however,  of 
this  being  done,  the  cheque  was  sent  to 
Melksham,  and  kept  there  until  the  evening 
of  the  SOth,  when  it  was  transmitted  to 
Bath,  and  en  its  being  presented  the  next 
day,  the  Slst,  it  was  dishonoured,  and  re- 
turned on  the  1  St  April.  Thus  it  was  evi- 
dent, that  the  S9th  of  March  was  entirely 
lost,  and  the  plaintiff  was  deprived  of  his 
remedy  by  his  own  neglect.  He  referred 
to  Rickford  v.  Ridge{l ),  and  to  Boddmgton 
V.  Schleneker  (2),  for  the  purpose  of  shew- 
ing,  that  the  cheque  shoidd  be  trimsmitted 
*  for  payment  npmi  the  day  next  after  that  on 
which  it  was  received. 

AorffMi  shewed  cause,  and  urged,  that 
the  rule  by  which  the  cheque  was  required 
to  be  transmitted  on  the  day  next  af>er  it 
was  received,  was  notinflexible;  it  depend- 
ed, according  to  the  opinion  of  Bailer,  J., 
in  Tindal  v.  Brmn  (S),  upon  a  variety  of 
facts  which  should  be  first  established. 

(1)  S  CsMipb.  537}  ■.  0.  Bayla/  on  Bills,  4th 
•diL  p.  194. 

(«)  4  B,  &  A(l.  7M  ;  I.  c  S  Uw  J.  Rap.  (na) 
K.B.  tS8. 

(3)  1  Tem  Rrp.  167. 


Boddington.  v.  ScUencher  does  not  apfdy, 
the  effort  there  being  to  shew,  that  the 
cheque  with  absnker's  name  written  across, 
and  paid  in  to  the  banker,  should,  if  there 
was  time,  be  presented  at  the  clearing 
house,  and  paid  upon  the  same  day.  The 
apparent  inertness  of  the  plaintiS^  upeu 
the  29th  of  March,  the  day  afier  he  cashed 
the  cheque,  was  accounted  for  by  the  &ct, 
as  it  appeared  on  the  trial,  of  the  drawer 
being  arrested  upon  that  very  day;  conse- 
quently the  cheque,  even  if  sent,  would 
have  been  returned  dishonoured^ 

Bompat,  Serj.t  was  heard  in  lupport  of 
the  rufe. 

TiBDAL,  C.J.— The  cases  cited  ft-ora  % 
Caiftp6.  uid  4  Bam.  ^  Adol,  are  decisive 
of  this:  they  shew  that  the  party  is  allowed 
only  until  the  next  day  to  transmit  the 
cheque,  unless  he  has  not  the  ordhiary 
means  of  sending  it  by  post.  Now,  the 
town  where  the  cheque  was  cashed  was  a 
post  town;  consequently,  nothing  appeared 
on  the  trial  which  could  take  the  case  out 
oS  the  ordinary  rule,  whidi  reqnirea  a 
dwque  to  be  transmitted  by  the  ordinary 
mode  of  oonvOTUiee,  upon  the  day  after 
receipt.  Hie  nue  shoidd  be  made  aluolirte. 

Park,  J.— I  a^rte.  No  imputation  ts 
cast  upon  the  plamiiflT  here ;  but  I  fear  it 
is  too  much  the  usage  and  custom  for  a 
party  who  receives  cheques  to  keep  them 
five  or  six  days  in  his  pocket  before  be 
presents  them  for  payment. 

Vauohak,  J.-»I  am  of  the  came  opinion, 
The  rule  for  transmitting  the  cheque  for 
payment,  upon  the  next  day  after  being 
received,  hu  been  established  for  die  sake 
of  general  oonvenienpe;  and  the  violatioa 
of  the  rule  would,  to  use  the  words  of 
Buller.  J.,  in  TMal  v.  A-omm,  do  in6iut« 
mischief,  in  the  mercantile  worid. 

BosANQUBT,  J. — The  whole  of  one  day 
at  least,  the  S9th  of  March,  has  been  left 
entirely  unaccounted  for.  The  rule  ahoold 
be  absi^ute. 

RuU  ab$<di^tfoir  entering  the  ner- 
dict  i^Mm  the  aecmd  amd  Jmatk 
maettjor  tk*  dtf'odimt* 
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18jt8.     \    nWTOM  «.  IPIKGSB  AHD 

Jan.  16.  /  0TUBR8. 
Attorney— Admisnon — Cotts — Statute. 

ThewanU  of  the  4th  teetionofthe  1  Vict, 
e.  57tbif  which,  an  attorney  it  permitted  to 
practise  in  a  court  in  which  he  has  not  been 
admitted,  and  to  recover  his  cotts,  for  butt- 
mess  done  in  such  cuurt,  are  not  retrospective. 

Therefore,  an  attorney  cannot  recover  costs 
for  bunnets  dojue  in  a  court  in  which  he 
has  not  been  admitted,  previous  to  the  I5th 
of  July  18S7,  the  day  on  which  the  act  re- 
ceitwJ  the  rwfolaMtent. 

In  this  case,  the  writ  was  sneA  out  on 
the  12th  of  Ma^.  The  defendants  having 
pleaded,  the  issue  was  delivered,  and 
notice  of  tt'ial  was  given  on  the  24th  of 
June,  for  the  next  Assizes,  at  York,  the 
conunission  day  being  the  llth  of  July. 
A  verdict  was  found  for  the  plaintitf, 
damages  Is.,  and  the  costs  were  taxed  at 
74/.  St.  Id.  Upon  the  taxation,  it  was 
stated  to  the  officer,  that  the  plaintifiTs 
attorney  was  not  an  attorney  of  the  court 
at  the  time  of  the  proceedings,  and  con»e- 
quently  he  was  not  entitled  to  any  costs 
incurred  before  the  15th  of  July  last,  the 
day  upon  which  the  1  Vict.  c.  57.  received 
the  royal  assent  (1);  and  that  a  consider- 
able portion  of  the  costs  allowed  had  ac- 
crued before  that  day.  The  objection, 
Iiowever,  was  disallowed,  and  the  officer 
taxed  to  the  amount  above  stated. 

Wighman  obtained  a  ride  for  a  review 
of  the  taxation. 

WUde,  Serj.  shewed  cause,  and  contend- 
ed, that  the  section  of  the  statute  by  which 

(1)  Tlw  4tb  section  of  wUcb  enacted,  "Tbst 
may  penon  who  shiU  hare  been  duly  tdmitted  u 
attorney  in  anj  one  of  Her  Majesty 'a  conrta  of  law 
at  Weaaninaier,  aball  be  at  hbertj  to  practjae  in 
anj  other  of  Her  Majeatj'a  courta  of  law  at  West- 
mnater.  altboagb  be  may  not  have  been  admitted 
an  attorney  tiureof;  and,  that  no  penon  baring 
been  duly  ndBitted  an  sttonMy-or  lolieitor  in  any 
of  U«r  Majeety'a  oourta  of  law  or  equity  at  W«at> 
aunnter,  uall  be  prereoted  from  racorering  or  re- 
ceiving the  amount  of  any  costs  which  would  other- 
wine  have  been  doe  to  htm,  by  reason  of  his  not 
Wing  admitted  an  attorney  or  aolicitor  of  the  court 
in  wfaiiib  snob  costs  sball  have  been  incurred  : 
provided  alwaya,  that  any  attorney  or  aolicitor  prac- 
tiniDg  in  any  eourt  of  law  or  equity,  ahsll  be  sub- 
ject to  the  jviediction  of  such  court,  as  fully  and 
eonpletely,  ttc  a*  if  be  had  been  duly  adaiitted 
■n  attorney  of  tbe  ooart." 

Mew  Sbkibs,  VII.~C.P. 


tbe  case  was  governed,  was  retrospective, 
and  that  it  should  be  thus  construed.  Com- 
mon reason  and  convenience  required  that 
a  retrospective  operation  should  be  allowed 
here,  as  well  as  m  the  statute  of  9  Geo.  4. 
c.  1 4,  and  that  this  statute  was  allowed  such 
operation  appears  from  Towlery.  Chatter- 
ton{3).  Why  should  not  the  section  of 
the  statute  now  under  discussion,  have 
such  effect,  as  well  as  the  31st  section  of 
the  3  &  4  Will.  4.  c.  42,  by  which  execu- 
tors were  rendered  liable  to  costs? — Free- 
man v.  Moyet{S).  Tbe  same  principle  was 
also  rec<^ized  in  the  construction  put  upon 
the  74th  rule,  Hilary  term,  2  Will.  4,  as 
to  the  taxation  of  costs,  on  counts  or  issues 
found  for  the  parties — Coxv.  JAoMaioit(4). 

'  WiglUman,  in  support  of  the  rule,  ad- 
mittea  that  the  question  depended  upm 
the  construction  put  by  the  Court  upon 
the  section  of  the  statute,  namely,  whether 
it  was  retrospective,  or  merely  prospective. 
As  to  the  state  of  the  law  before  the  enactr- 
ment,  there  could  be  no  doubt  It  was 
clear,  that,  before  the  enactment,  an  attor- 
ney who  conducted  in  his  own  name  a 
cause,  in  a  court  of  which  he  was  not  an 
officer,  could  bring  no  action  for  his  fees, 
nor  had  he  a  lien  for  them — Latham  v. 
Hyde  (5).  Consequently,  if  the  statute 
had  not  passed,  the  party  could  not  recover 
anything.  But  a  diflferent  state  of  things 
was  now  introduced,  and  the  title  of  the  sta^ 
tnte  "  for  amendii^  the  several  acts  for  the 
regulation  of  attonues  uid  solicitors,"  and 
the  words  of  the  section  in  question,  per- 
mitting those  who  had  been  duly  admitted 
in  any  one  of  Her  Majesty's  courts  at 
Westminster,  to  practise  in  any  other, 
although  he  might  not  have  been  admitted 
an  attorney  thereof,  &c.,  shewed  that  the 
statute  was  merely  prospective,  and  that , 
all  bygone  rights  were  left  precisely  as 
they  were.  Neither  could  the  party  derive 
any  advantage  from  the  omission  in  the  4th 
section,  of  l£e  words,  '*  from  snd  after  the 
passing  of  this  act,"  8ec,  which  were  foimd 
ra  the  preceding  sectitms,  as  these  ,  words 
were  inserted  merely  e«  majati  eaiUeld, 

(S)  6  Biag.  «58 :  s.  c.  8  Law  J.  lUp.  CP.  90. 
(9)  1  Ad.  fit  EL  398. 

(4)  <  Cro.  &  Jer.  498;  a.  c.  I  Law  J,  Rep. 
(NJ.)  Each.  187. 

(5)  1  Cr.  ft  M.  Its  i  a.  c.  «  Law  J.  Rep.  (M.I.) 
Esdi.7«. 

Q 
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TiSDAt.,  CJ.-^Ai  it  «^pCBn  to  nw,  the 
words  in  Uiii  dause  wMoh  empower  an 
attorney  to  reeover  bis  costs  for  business 
d(Hie  in  a  court  in  wlu^  be  has  not  been 
admitted,  we  not  retrospective.  Prior  to 
tbis  act,  an  attorney  ooiild  not  sue  in  a 
court  in  wbieb  be  was  not  admitted,  ex- 
cept by  tbe  consent  in  writing,  and  in  the 
name  of  another  attorney ;  but,  by  the 
words  of  this  act,  he  may  practise  in  a 
court  in  which  he  has  not  been  admitted, 
and  recover  his  «o»ts.  This  he  may  do, 
from  and  after  the  passing  of  the  act,  that 
is,  from  tbe  lJ!th  of  July  1837.  It  is  from 
that  time  the  faculty  of  practising  in  the 
courts  in  which  be  Kn  not  been  admitted, 
is  given ;  and  there  is,  as  1  think,  no  reason 
for  makli^  tbe  remedy  as  to  tlie  recovery 
of  costs,  more  tban  oo-extmsive  with  saeh 
permisrion.  Hie  permission  is  pvm  ham 
nwB  ^e  1 5  A  of  July,  and  the  lem  remedy 
for  tbe  recovery  of  oosis  shoud  not  be 
carried  farther.  Consequently,  it  is  from 
tbe  15th  of  July  the  attorney  is  authorised 
to  recover  all  costs  mod  sums  of  money 
due  for  business  done  in  the  courts  into 
which  he  has  not  been  admitted.  The 
rule  should  be  made  abeolute. 

P&ax,  J.  and  Vadohah,  J.  of  Ae  same 
opinion. 

BosAHansT,  J. — It  cannot  be  suf^^oscd 
to  have  been  the  olgect  of  the  statute,  to 
carry  tbe  remedy  given  to  ike  attorney 
ftruer  than  cirenmatanoes  vetpiire.  The 
ntk  dwnld  be  made  abwlDte. 


18S8.  > 
Jan  19   I  **  "'^^^A^'* 

Contract — CoMdifton  precedent. 

The  flain^ff  and  dejendant  mutually 
agreed^  that  upon  the  plmnt^  ndt  req%iiring 
epecial  bail  to  beperfected  fir  a  party  whom 
he  had  mrreUed,  and  tHMW  Aw  taking  the 
party't  cognovit  for  debt  and  eoett  pavable 
oy  imttUmente,  at  eertaUt  ^mee,  with  Uoerttf, 
i^pM  dtfault  of  any  payment,  to  enter  tip 
ju^ment  and  we  oat  exeaOiont  the  d^en~ 
dmUf  would  render  the  ^rty  to  eueh  writ 
wtfAin fourteen  days  of  hu  receiving  written 
notice  of  <Ae  tfoinig  of  the  $ame,  Dtftmlt 
beingmadeintkepttyment,ezecn^onwa»tued 


out,  and  written  notiet  therwf  Wat  gioen  to 
the  defendant : — Held^  that  it  woe  not  in* 
cutnbent  on  the  plaint^  ae  a  condition  pre- 
cedent to  the  pc^fimnance  of  the  d^endan^e 
agreement  torendtr,lodomer  the  wriito  the 
mor^t  to  whom  it  wm  tSreMed,  Mr  lo  oner 
tuch  deGvery  in  hie  deolmition. 

The  declaration  aH^ed,  that  whereas 
before  and  at  the  time  &c.  of  making  the 
promise  of  the  defendant,  hereafter  men- 
tioned, one  Charles  Standage  was  indebted 
to  the  plaintiff  in  the  sum  of  2Sf.  6«.  Sd*, 
for  the  recovery  of  which  tbe  plaintiff  had 
commenced  an  action  against  the  said  C. 
Standag«,  and  had  arrested  and  caused 
him  to  be  held  to  special  bail  in  tbe  Court 
of  Common  Pleas  at  Westminster,  and  to 
which  said  action  the  plainUff,  at  tbe  ia- 
atance  and  reqaest  -of  tbe  defendant  and 
the  aaid  Charles  Standagei  had  ooMwMed 
to  for^o  bail,  and  not  to  require  the  said 
delendant,  who  had  become  bail,  and  «xe^ 
euted  a  bail-bond  to  the  sheriff,  to  put  in 
and  perfect  special  bail  acoordii^  to  the 
terms  of  the  writ  of  ^ajHa»t  upon  wbidi 
tbe  said  C.  Standage  was  so  arrested,  and 
thereupon  the  defendant,  heretofore,  to  wit, 
<m  the  1 0th  of  May  1 887,  in  consideratian 
of  the  premises,  and  that,  the  plaintiS^  at 
the  request  of  the  defesdantt  bad  consented 
to  for^o  baS  in  the  said  aotiwH  and  to 
take  the  -cognovit  of  the  said  C  Standage, 
in  tbe  said  action,  for  iSl,  Ss.  6dL«  b^w 
the  balance  of  die  debt  due  to  the  planliC 
payalde  at  certain  times,  and  by  certain 
mstalments,  in  the  said  cogaont  specified, 
that  is  to  say,  tbe  amount  of  &e  fleets  of 
the  said  action,  when  the  same  should  have 
been  taxed  and  ascertained  within  four-  ' 
teen  days  from  the  date  of  the  said  cogno- 
vit, the  sum  of  5k  IG*.  Id*,  hting  oacr 
fourth  part  of  the  said  debt,  on  the  lOlb 
of  August  then  next,  and  the  like  sum  of 
51. 16<.  7d.  on  the  10th  of  every  third  suc- 
ceeding month,  until  the  whole  of  the  aaid 
sura  of  SS/. ««.  ^d.  should  be  folly  paid  an4 
satisfied;  but  in  case  default  shonld  be 
made  in  payment  of  the  said  costa,  when 
the  same  should  have  been  taxed  and  aa- 
ontuned  as  aforesaid,  or  in  payment  of  tbe 
said  debt  by  such  instidmenta-as  thereiii- 
before  stipulated,  that  the  sud  plaintiflT 
ahould  be  at  Uber^,  immediately  after  such 
de&nlt  should  be  made,  to  «oter  ap  jnds^ 
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ment  upon  tkw  wud  cognovit,  moA  iswie 
oucaciim  fiir  UMamnmtof  iht  nid  cotu, 
and  dtbt  in  tiie  said  aoticm,  or  aomndi 
tWreof  as  tbould  lemaio  unpaid  at  the 
tine  of  such  default,  together  with  the 
coeU  of  judgment,  writ,  ami  coatt  of  exe- 
oatioii,  sheriff's  poundage,  and  officer's 
fees,  and  all  incidental  expenses,  and  then 
ondertook  and  agreed,  and  promised  the 
plaintiff,  that  should  defitult  he  made  in 
pstynwnt,  as  in  the  said  cognovit  mentioned, 
to  rmder  the  defendant  in  the  said  action, 
namely,  the  said  C.  Standage,  to  any  writ 
itf  execution  which  the  plaintiff  might  there- 
after issue  against  die  said  C  Standage, 
dbe  defendaBt  in  the  said  action,  in  reapect 
of  tfca  aaid  debt,  within  fourteen  di^  uter 
notice  to  him,  in  writing,  of  the  issuing  of 
the  said  writ,  to  be  left  at  his  office,  No.  88, 
Clwneery  Luie ;  and  die  plaintiff  avers  that 
hb,  eonfiding  in  such  premise  and  under- 
takixig  of  the  defendaat,  did  then  uke  the 
aud  cognovit,  in  the  said  action  before 
mentioned  ai^  set  out;  and  althou^  the 
aaid  C.  Sundage  did  make  default  in  pay- 
Bwnt  of  the  sum  of  $L  10m.  7d.,  at  the 
lime  specified  in  the  said  cc^ovit  to  be 
paid,  whereby  the  plaintiff  became  entitled, 
by  the  terms  thereof,  -immediately  after 
anch  defiudi,  to  enter  up  judgment  and 
iannaeuccntion  for  the  aaid  sumef  SS/.  6«. 

widi  the  coals  of  the  judgment  and 
the  writ  or  wtka  of  execution;  and  at* 
llwugb  the  plaintiff  did,  on  the  8th  of  No- 
vember ia$7,  issue  a  writ  of  execution 
agninat  the  defendant,  C.  Standage,  in  re- 
spect of  the  said  debt  and  costs,  and  did, 
on  the  said  Stb  xif  November  18S7,  give 
notice  to  the  defendant  in  writing  of  the 
iasning  of  the  said  writ,  and  cause  the 
aune  to  be  left  at  the  office  of  defendant. 
Mo.  2d,  Chancery  Lane,  and  then  re<|uested 
defendant  to  render  the  said  C.  Standage 
to  ancb  writ  of  execution,  so  issued  by  the 
pinsatiff,  in  respect  of  the  said  debt  and 
eaota,  withm  fourteen  daya  after  the  notice 
aa  ffircn  to  the  defen8ant  aa  aforesaid,  yet 
be  hath  not  rendered  him  at  the  time  <^  the 
eommeneement  of  this  aetion;  and  the 
|d«iotiff  says,  that  by  reaaon  of  the  defen* 
daat^  not  rendering  the  said  C.  Standage 
•o  soefa  writ  of  execution,  in  pursuance  of 
hia  said  prcnnise  and  undntaking,  the 
j^suntiff  haa  been  unable  to  satisfy  hiiooself 
bin  aaid  debt  of  Uk  B§,  tfd.,  and  the  costa 


of  the  o«M  nedon,  taxed  and  aacertaincd 

when  due  to  the  plaintiff,  which  the  plain- 
ts might  and  would  have  been  able  to  do 
if  the  defendant  had  rendered  the  said  C. 
Standage  to  the  said  writ  of  exeeution 
Issued  Bgunat  ^m  in  the  said  aetion.  To- 
the  damage.  See. 

Demurrer,  assigning  for  causes  that,  ao* 
cordiiig  to  the  reasonable  and  proper  con- 
struction of  the  contract  setout  in  the  de- 
claration, it  was  a  condition  precedent  that 
the  plaintiff  should  have  delivered  the  writ 
of  exeeution  against  C.  Standa^  to  the 
sheriff  of  the  county,  to  whom  it  was  ad- 
dressed ;  and  that,  aa  it  dnea  not  appear 
diat  the  plaintiff  had  delivered  sndi  writ 
to  and  aherifl^  there  was  no  person  to 
whom  the  defendant  oould  have  rendered 
die  said  C.  Stand^^,  or  who  could  law- 
fully take  the  said  C.  Standage  under  the 
said  writ  of  execution.  Joinder. 

TAomatt  for  the  demurrer. — The  plain- 
tiff has  omitted  ia  his  declaration  the  aver- 
ment of  Ml  important  foot,  namely,  the 
lodging  of  the  writ  in  the  handa  of  the 
sheriflT  to  whom  it  was  directed.  Until 
this  act  was  done,  there  was  no  legal  ne- 
cessity imposed  upon  the  def«i^t  of 
otmiplymg  with  the  undertaking.  The  case 
oomea  widHn  thoieeond  daaaof  covenantsv 
^oken  of  by  Lord  Man^eld,  in  Giigttm 
V.  PreslSH,  cited  in  J!mra  t.  Barkltjf  (1), 
*'  There  we  oorenanta  which  ue  conditimu, 
and  dependent,  ia  which  the  performance 
of  one  depends  on  the  prior  performance, 
of  another ;  and  therefore  till  this  prior 
oondition  is  performed,  the  other  party  is 
not  liable  to  an  action  on  his  covenant." 
So  here,  the  writ  should  be  first  lodged  tor 
the  purpose  of  mabling  the  defendant  to 
surrender  the  party,  the  latter  act  being 
atricdy  dependent  on  the  former. 

[TiitoAr«  C.J. — After  the  lanffuage  of 
the  defendaat  in  the  agreemmt,  now  can 
sny  legal  efieet  or  Gonseqnenoa,  reeulting 
fimn  the  nm-«vern»nt  of  the  lodgment  m 
the  writ  with  the  aberiff,  be  contended 
for?] 

All  the  autfauitiea  shew,  that  the  plain- 
tiff should  have  alleged  die  performance 
of  everything  that  lay  in  his  power — Hen~ 
awjf'r  cose  (2),  BnMe  v.  HoUymll  (3). 

<1)  «I}oiis.fi89. 
(ff)  Cro.  Jss.  *a». 
(3)  Cie.Elis.4S0. 
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Tallm-r.  Wrigg(-i\  Mlemv^HandaUiS), 
Serra  v.  Wright{6),  Austin  v.  Jertwgie{l)t 
Lanceuhirev.  Killingworth  (8).  There  is  a 
strong  analogy  between  this  and  the  ordi- 
nary case  of  an  action  upon  a  bill  of  ex- 
change, where  there  is  no  express  under- 
taking that  the  drawer  should  have  notice 
of  the  dishonour  by  the  acceptor,  and  yet 
the  fact  must  be  always  alleged  in  the  de- 
claration in  an  action  against  the  drawer. 
The  Court  wilt  decide  in  favour  of  the 
defendant,  as  the  plaintiff  has  by  his  own 
act  prevented  the  performance  of  the 
agreement. 

Jamet,  contrd,  was  stopped. 

TsNDAL,  C.J. — If  the  last  observstion 
of  the  counsel,  that  Uie  plaintiff  by  bis 
own  act  had  rendered  it  impossible  for  the 
defendant  to  comply  with  the  condition, 
were  consistent  with  the  state  offsets  dis- 
closed upon  the  record,  it  would  be  a  good 
answer  to  the  action ;  but  in  point  of  fact 
there  is  no  ground  for  such  inference,  and 
the  plaintiff  has  performed  all  that  was  ne- 
cessary, according  to  the  intent  and  mean- 
ing of  the  contract.  It  appeared  that 
Charles  Standage  was  arrested,  and  the 
defendant,  Thomas  Standage,  probably  a 
relation,  for  the  purpose  of  preventing  the 
exposure  of  tlie  party  to  the  further  eon- 
■eqaences  of  the  writ,  entered  into  an  ar- 
nu^ment  with  the  plaintiff  to  this  eflfbct: 
that  the  plaintiff  should  take  the  cognovit 
of  the  party  arrested,  payable  by  instal- 
ments at  certain  times,  and,  in  case  of  de- 
fault, should,  immediately  afler  such,  be 
at  liberty  to  enter  up  judgment,  and  issue 
execution  for  the  amount,  &c.,  and  that 
the  defendant  should  render  the  said  party 
to  any  writ  which  the  plaintiff  might  issue, 
in  respect  of  the  debt,  within  fourteen  days 
after  notice  to  him  in  writing,  of  the  issu- 
ing of  the  said  writ,  to  be  left  at  his  oflfice. 
Arc.  The  plaintiff,  when  the  writ  was  sued 
ont,  gave  notice  to  the  defendant,  and  re- 
quired him  to  render  the  debtor.  In  such 
a  Btate  of  things,  all  the  defendant  had 
to  do,,  was  to  lodge  the  writ  with  the  abe- 
riff,  and  it  was  as  competent  to  him  as  to 

(4)  Crou  Jm.  406. 

(5)  Yelr.  49. 

(6)  6  Ttunt.  45. 

(7)  Hob.  69. 

(8)  1  Ld.  lUyn.  686. 


any  one  else  to  have  done  so.  It  was,  I 
think,  the  meaning  and  intention  of  the 
contract  that  the  de&ndant  riiould  have 
taken  all  the  trouble  upon  hhnadf,  if  the 
cognovit  were  not  satisfied  after  the  four- 
teen days  had  elapsed.  In  my  opinion, 
the  pUmtiff  has  done  all  that  was  neces- 
sary ;  and  our  judgment  afaould  be  m  bis 
favour. 

Park,  J. — I  am  of  the  same  opinion. 
The  two  points  in  issue  were  the  issuing  of 
the  writ  and  notice.  There  was  no  neces- 
sity for  the  delivery  to  the  sheriff.  The 
notice  was  given,  and  tlte  fourteen  days 
had  elapsed. 

Vauohah,  J. — The  agreement,  as  set 
out  on  the  record,  has  been  fully  and  satis- 
factorily performed  by  the  plaintiffl  It 
has  been  assumed  in  tlie  argimient,  bat  cer- 
tainly in  a  manner  totslty  unauthorised, 
that  the  delivery  of  the  writ  to  the  sheriff 
was  a  condition  precedent,  and  it  was  al- 
leged, that  the  plaintiff  had  refused  and 
neglected  to  deliver  the  writ  to  the  sheriff. 
Now,  if  the  defendant  wished  to  have  such 
condition  in  the  agreement,  why  did  h« 
not  call  upon  the  plaintiff  to  introduce  it? 
The  object  of  the  parties  probably  was  to 
save  expense  and  trouble,  and  not  go  be- 
yond the  suing  out  of  the  bSre  execution. 

BosANQUET,  J. — ^The  plaintiff  did  all  he 
was  bound  to  do.  Notice  was  given  to  the 
defendant,  and  he  was  requested  to  render 
the  party  to  the  writ  m  execution.  In 
doing  this,  the  plaintiff  did  all  that  was 
imposed  upon  him  by  the  agreement;  and 
our  judgment  should  be  in  his  favour. 

Judgment  for  the  pUdn^, 


Jan.Je.  ;  "TE«e.wHTTB. 
Inturanee— Damages. 

Where  an  aetidn  gainst  the  defemdamt 
for  injury  dene  to  iMpUmU^s  veeael  bf 
eoUieion,  wa$  referred,  OJuf  thAvrnderwriisro, 
after  the  commencement  of  the  aetum^  winek 
mw  brought  by  the  direction  of  the  plaimtiff 
himtelf,  and  for  hii  otvn  benefit  and  o^foon- 
tage,  paid  the  plaintiff  the  amount  of  the 
injury,  againat  which  an  inturance  had  been 
effected^  and  the  arbitrator  allomed  tJke  de* 
fmdant  the  eum  -thma  pmd  Ay  the  imemrerst 
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md  amoFded  the plmiU^iiommal  damages: 

—Heldt  that  tueh  alUmance  nat  wrong  ; 
and  that  the  damages  should  be  increased  to 
the  amount  of  the  sum  paid  by  the  ynder- 
writers,  inasmxeh  as  the  recovery  of  damages 
to  such  extent  by  the  pUnntiff  did  not  amount 
to  a  double  sati^aetum,  he  being  only  a 
tnutee /or  the  insurers. 

This  WHS  an  actioD  upon  the  case,  tried 
before  Tindal,  C.J.,  and  brought  to  recover 
damages  sustained  by  the  plaintilT  by 
reason  of  the  defendant*!  vessel,  the  Oa* 
Mellct  having  ran  foul  of  the  platnttfTi 
vessel,  the  Saostris,  by  and  through  the 
carelessness,  mismanagement,  &c.  of  the 
defendant,  whereby  the  plaintifPs  ship  sus- 
tained danH^^es,  and  was  obliged  to  put 
into  Portsmouth  to  repair.  The  plaintitF 
soogfat  to  recover  i9Sl.  14r.,  the  amount 
of  repairs,  and  also  damages  on  account  of 
the  detention  of  the  Sesostris  at  Ports- 
moath.  Tlie  jury  found  a  verdict  for  the 
plaintiff,  but  negatived  his  claim  to  da- 
mages for  the  detention ;  and  it  was  agreed, 
that  the  amount  of  dam^^  should  be  re- 
ferred ;  and  accordingly,  by  an  order  of 
Nisi  Prius,  the  same  waa  referred  to  the 
award  and  final  arbitrament  of  a  merchant, 
wbo  ms  empowered  to  inquire  and  ascer- 
tain the  same ;  the  plaintiff  thereby  un- 
dertakipg  to  make  no  claim  to  damages 
arising  from  the  detention  of  the  plaintiff's 
vessel  at  Portsmouth,  and  for  the  amount 
of  wfaich  damages  so  to  be  ascertained  the 
aatd  verdict  should  stand.  And  it  was 
thereby  further  ordered,  by  the  like  con- 
sent, that  if  the  said  arbitrator  should  make 
any  allowance  or  deduction  to  the  said 
defendant  from  the  expenses  incurred  by 
the  plaintiff  in  effecting  the  said  repairs, 
by  reason  or  in  consequence  of  any  pay- 
ment having  been  made  to  the  plaintin  by 
any  underwriter  or  insurance  company, 
the  said  arbitrator  should  state  the  fact  of 
ilia  having  done  so  npon  the  face  of  his 
said  award,  for  the  opinion  of  the  Court 
as  to  the  propriety  thereof.  The  following 
admission  by  the  attornies  of  the  parties 
was  given  in  evidence  before  the  arbi- 
trator : — **  We  admit  that  the  work  done, 
and  materials  supplied,  and  the  items  of 
expense  mentioned  in  the  statement  of 
general  and  particular  average,  amounting 
to  I4s.t  were  necestarUy  done,  sup- 


plied, and  incurred  to  repair  the  damage 
sustained  by  the  plaintiffs  ship  Sesostris, 
by  the  collision  nf  the  schooner  as  in  the 
pleadings  mentioned,  save  and  except  the 
several  sums  of  51.  5s.  and  Si,  \2s.,  men- 
tioned in  such  statement  under  the  head 
'owners';  and  we  admit  that  the  plain- 
tiff, after  the  commencement  of  this  action, 
did  receive  from  the  underwriters,  under  a 
policy  of  insurance,  upon  the  plaintiff'a 
ship,  the  Sesostris,  for  the  voyage  in  ques- 
tion, valued  thereon  at  5,0002.,  on  and  in 
respect  of  the  said  damage,  17il.  .lis.  4d, 
being  the  particular  average  on  the  said 
ship  according  to  the  said  statement,  and 
after  the  deduction  thereon  made  of 
7\l.  3s.  \d.,  as  is  usual  for  new  materials 
employed  in  the  repairs  of  the  said  ship, 
instead  of  those  destroyed  or  injured  by 
the  said  collision ;  and  that  the  said  plain- 
tiff has  also  received  from  the  consignors 
or  consignees  of  the  said  cargo,  the  further 
sum  of  45/.  li.  in  respect  of  the  said 
damage,  being  the  general  average  pay- 
able by  the  said  consignors  or  consignees 
in  respect  of  their  goods  on  board  the  said 
ship;  and  we  further  admit,  that  this 
action  was  brought  by  the  orders  and  in* 
straetions  of  the  above-named  plaintiff.** 
'lliere  was  another  admisstim  by  the  de- 
fendant's attorney  of  the  payment  by  the 
plaintiff  of  the  two  sums  shove  excepted 
to.  of  HI.  5s.  and  St.  I2s.,  for  the  towing 
and  pilotage  of  the  Sesostris.  Upon  the 
Snd  of  December  18S6  the  arbitrator  made 
his  award ;  the  material  part  of  wfaich 
was  as  follows : — **  Having  inquired  into 
the  damages  referred  to  me,  and  excluding 
any  claim  for  damages  arising  from  the 
detention  of  the  plaintifTs  vessel  at  Poru- 
mouth,  (no  claims  for  such  damages  having 
been  made  by  the  plaintiff,)  I  have  ascer- 
tained, and  do  hereby  ascertain,  the  same 
at  the  sum  of  Is. ;  and  1  award,  order,  and 
determine,  that  the  amount  of  damages, 
upon  the  verdict  already  entered  up  for 
the  plaintiff,  be  reduced  to  the  said  sum  of 
Is.  And  1  further  award  and  determine, 
that  in  so  ascertaining  the  damages  I  have 
made  an  allowance  to  the  defendant  of  Uie 
sum  of  172/.  As.  lid.,  from  the  expenses 
incurred  by  the  plaintiff  in  effrciing  the 
repairs  of  the  plaintifTs  vessel,  the  Sesos- 
tris, in  the  pleadings  mentioned,  by  reason 
of  the  said  last-mentioned  sam  having 
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been  paid  to  tba  plaintiflT  for  the  said  re- 
pairs by  the  underwriters,  under  a  policy 
of  insurance  effected  by  the  plaintiff  upon 
the  said  vessel,  the  Setostrit ;  and  I  find* 
that  the  said  sum  of  172/.  4«.  lid.  nas 
P«d  hy  the  said  wulerwriters  to  the  said 
plaintiff  after  the  commencement  of  thia 
action,  and  before  the  plea  of  the  defendant 
was  pleaded  ;  and  in  case  the  Court  ahall 
be  of  opinion  that  the  said  arbitrator  haa 
improperly  allowed  to  the  defendant  the 
said  l7iL  4x.  U(2.,  then  I  do  hereby  fix 
and  ascertain  the  damages  sustained  by  the 
plaintiff,  and  so  referred  to  me  as  aforesaid, 
at  the  said  sum  of  1 72/.  4<.  I  \d. ;  and  I 
do  award  and  determine,  that  the  dama^fes 
upon  the  verdict  so  entered  up  aa  aforesaid 
be  reduced  to  the  sum  of  172^  4i.  Ud," 
The  plaintiff  paid  the  sum  of  238/.  15», 
as  the  premium  for  the  said  insurance; 
and  the  only  loss  which  occurred  on  the 
voyage  was  that  occaaioned  by  the  eolliaioa 
•uveaaid.  The  action  waa  commenced 
wd  carried  on  by  the  orden  and  instruC" 
tiona  of  the  plainti^  and  Ibr  his  own  use 
and  bene6t,  and  was  not  commenced  or 
carried  on  by  the  authority  or  instructions 
of  the  imderwriters.  No  other  evidence! 
than  what  was  before  statad,  was  submittrd 
to  the  arbitrator. 

A  rule  waa  obtained  by  the  plaintiff  in 
this  cause,  to  have  the  damages  increased 
bv  the  sum  of  172/.  4s.  lit/.;  but  the 
Court  directed  that  the  &cU  should  be 
stated  for  their  judgment  in  the  ibrm  of  a 
special  case  j  the  question  for  the.  opinion 
of  the  Court  being,  whether,  under  the 
orcumstaoces  before  at«tedi  the  dAowaam 
made  by  the  aaid  arbitrator  to  the  deftn- 
dant,  by  rcaami  of  Uie  payment  nude  to 
the.  pwntiff  by  the  mnerwiiters*  w«8  a 
pr<mr  allowance. 

mide,  Setj.  for  the  plaintiff.— The  de^ 
fendantt  who  is  a  wrong-dotr,  is  not  enti- 
tled to  a  deduction  in  respect  of  a  sjim  re-> 
ceived  by  the  plaintiff  under  a  contraet 
of  indemnity  tio  which  he  is  a  stranger. 
There  is  no  privity  between  the  wrong- 
doer ^nd  the  iosiurers,  but  the  contract,  aa 
to  him,  is  rr«  inler  tdiat  acta;  and  the  sum 
to  be  paid  by  the  insurers  is  to  be  com- 
puted on  »  different  principle  from  that 
which  ahould  be  apiuied  in  the  pr^seni 
action.  The  role,  that  payment  by  one 
wrmg>doer  operates  aa  a  discharge  of  an- 


other, is  here  inappKeritle  i  and  alAougb 
the  insurers  might  have  competed  the 
plaintiff  to,  proceed  against  the  wrong-' 
doer*  the  latter  could  not  have  compelled 
proceedinoa  against  the  insurers.  Thn 
was  deei&d  in  Bamiat  v.  Coctroa  (1), 
Park  o»  /uHnmee,  1^   There  the  Idog 
having  granted  geoerid  letters  ot  n- 
prisal  on  the  Spaniards  for  the  benefit 
of  bis  subjects*  in  consideration  of  the 
losses  they  sustained  by  unjust  captures, 
the  commissioners  would  not  suffer 
insurers  to  make  claim  to  any  part  of  the 
priaes,  but  the  owners  only ;  although  they 
were  already  satis6ed  for  their  loss  by  the 
insurers*  who  thereupon  brMight  tbeir  biU. 
The  Lord  ChanceUw  was  of  optMoo,  dwl 
**  the  plainUSs  had  the  ^aineat  equity- 
that  oould  be :  the  person  or%iaslly  aus- 
Muning  the  lose  was  the  owner ;  but  mftsr 
satiafoctim  made  lo  hna,  the  insurer  be- 
come* the  owner,  no  doub^  but  fron  that 
timet  M  to  dn  goods  themselvea,  if  x«alafi« 
ed  in  specie,  or  oeropca*ation  made  ibr 
them,  the  insured  stands  as  a  tmateo  lor 
the  insurer."  The  contsaet  entcr«A  mto 
between  the  [daintiff  and  the  undcrwrkers 
is.  in  substance*  a  contract  of  indenmiqr 
against  losa.  and  founded  upon  a  supposed 
damnification ;  and  being  so  foundod*  it 
follows,  that  if  the  damage  is  obviated,  the 
foundation  of  any  action  fiuls-^Oedaoit  *. 
BoUero  (2).    The  principle  of  the  iimred 
heti^  a  trustee  for  the  insurer  may  be  alao 
extraeted  fnmi  Cote  v.  Damdam^S!)  ;  and 
the  insured  cannot  look  to  the  insurers  U* 
a  remuneration,  Ufter  making  a  profit  upon 
the  transaction-~^<m(  v.  £/ay(4).  The 
plainiiff'a  case  mayt  if  nscesssry*  be  stfll 
further  strengthened  by  the  opitt2ai  of 
Lord  Ellenborough  in  CtaOn  v.  BMtryt), 
where  his  Lordship  said — It  is  no  oljeo* 
tion  to  the  plaintiff's  right  to  recover 
against  the  underwriters  in  this  caae*  that 
be  may  have  also  a  right  to  recover  agaioai 
the  persons  fay  whose  immediate  act  the 
damage  was  occasioned."    Neither  could 
the  verdict  obtained  by  the  plaintiff  against 
the  defendant  here  be  used  for  their  pro- 

(1)  1  Vm.  MO.  9a. 
{«)  9  £ul.7t. 

(3)  5  M«u.  &  Selfr.79i  S.O.  A  Moo.  116  (w 
error). 

(4)  t  B.  &  Ad.  456. 
<A)  Allsn.<tadv.461. 
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ID  an  MtioD  against  the  sheriff  for  an  es- 
coupon  meMie  process,  where  the  whole 
debt  b  rtcovered  against  the  sfaeriflT ;  and 
jet,  io  an  action  against  the  original 
Mt«r  far  the  debt,  he  eovid  sot  plead  in 
hv,  M  gire  in  evidence  in  reduction  of 
^Mugea,  the  judgment  obtained  in  the 
wioD  gainst  the  ^eriff^per  Lord  Tsik 
kries  in  Hwtttr  t.  King{6).  There  too, 
if  the  dmriff  mes  the  original  debtor,  k 
Mitbe  in  the  aune  of  the  plaintiff.  The 

St  eaan  inayi  in  ftct,  be  oomidefed 
i  hy  JVoMK  T.  Stthtbury  {7\  where 
itVH  bdd,  that  where  insmra  here  paid 
Ac  awMBt  of  the  loia  oceasiooed  by  die 
AnoliDon  of «  boose  byrioters,  they  may 
natun  an  action  in  the  name  of  the 
■nrcd  gainst  the  hundred,  under  the 
iWate  I  Geo.  1.  e.  6.  s.  6;  and  to  the 
we  efifct  ia  Ciark  r.  Blytkimg  (8),  wheie 
it  WH  held,  d»t  the  owner  of  the  stadcs  of 
ihoa^  be  was  pwd  the  amoant  of  hia 
biMsbjtfae  inauranee  office,  might  never- 
Adsii  maiDtain  an  action  against  die  hun- 
Menthe  9  Geo.  1.  c.  »it.  Thesecasaa 
ft^u  to  be  adverae  in  principle  to  that 
*tBi>4  V,  RMuUai{9)»  where  it  was  held, 
AMAe^aintiff,hevu^reeovei«dajf>endty 
fnatoDe,  eonld  not  proceed  ^enat  en- 
ofccr  fer  fartber  eahafrctioii ;  Imt  the 
popriety  of  this  deoision  has  been  mnch 
qawMMM-d,  m  Ooisall  t.  Botdero,  by 
M  Efanboroogb  mA  Lnrience,  J.  (10). 

(«)4&ftAU.  S09. 

0)  S  Dosg.  61. 

(•)  I B.  4  C.  «S4 ;  1.  &.  t  I*w  J.  Rep.  K.B.  T. 

(9)  S  Bur.  1349}  s.c.  1  W.  Bl.  573—387. 

(10)  Vid«  Voo^t  V.  Winch,  <  B.  Ac  Aid.  66t, 
tbedoetriae  laid  down  b/  Lord  Maufield  ta 

1^  em,  that  a  recorerj-  need  not  be  pleadMl  in  au 
""in  M  tk*  MM,  Imt  may  be  gint  la  avidnoB 
■dntbeMMnliMae.  tt  cmitradielad  ia  tlw  BM«t 
"VMliicd  unar  \>f  Lord  Tntndaa,   Tba  pra. 
pMitiM  attributed  to  Lord  Tenterden  wpeara  mora 
than  the  doctriDa  laid  down  by  Lord  Mbdi- 
W»oald  aMoi  10  warrant.  Tbe  propoaition  is  laid 
"**■  h|  Us  LmriaUp  in  •  qariMad  aunMr.  He 
his  doetriae  to  reeovcRsa  gifca  ia  evi- 
MeaiaactMMkSM  tA««a«>,  but  adauU  tbsjr  moat  be 
plnded  in  aclioos  upon  tort,  tbese  beio^  actions 
^^ijinit.  "Bat  an  action  on  the  esse,  being  in  tba 
«f  a  bill  in  eqatty,  anything  rtiat  in  equity 
wnaiisuus  will  bar  the  [^tntiff's  recovery, 
"^r^p«wiia«TidaBealij  the  defeadaou"  In  bis 
<M|Tnbstion  of  tbe  doctrine.  Lord  Tsnterdea 
^kis  ae  Mtka  «f  die  distinetioa  bj  Lord  Haas- 
Md,batiiauidatoe^nasUnaslf  asiflba  latlar 


I«  fiae,  lliere  ia  no  pri^ty  here  between 
the  defendant  and  the  underwriters.  1'he 
pfauntiff  is  a  treetee  for  them  for  any  sura 
that  might  be  recovered,  and  tbe  defen- 
dant baa  nothing  to  do  with  an  arrangement 
oragreencnt  which  is  wholly  collateral. 

Sir  W.  W.  FoUett,  contr4. — The  question 
here  is  one  of  importance,  and  has  never 
yet  been  deeided-;  ibr  it  is  not  as  to  the 
right  of  action,  but  as  to  the  amount  of 
damages.  Tbe  jury  negatived  the  right  to 
damages  for  the  detention  in  pert ;  anl  tbe 
verdict,  therefore,  ia  for  die  iiyury  done 
to  the  vend.  Per  diet  iidnry,  tae  pluntiff 
haa  received  17V/. ;  and  if  be  can  recover 
more  than  nomind  dannages  from  the  de^ 
£endantk  be  will  receive  a  doable  satisfrc- 
tion.  It  ia  net  cMteaded  that  the  sum 
received  by  the  insurers  goes  in  bar  of  the 
aeden,  bat  merely  in  reduction  of  damages. 
Tbe  oase  which  beurs  the  ttroi^est  ana^ 
logy  to  the  preseiK,  is  that  of  London 
■^smrmoeCompmyv.  £B«u&ury(l  1),  where 
an  iBBinranee  office  having  paid  the  assured 
the  amoant  of  tbe  loss  suauined  by  him 
in  eonteyenee  of  « 'demolishing  by  riot- 
era,  sued  die  hnndvedera,  tinder  die  statute 
of  1 6co»  1.  etat.  2.  e.  5.  a.  6,  in  dwir  own 
namesi  tbe  Court  were  di^ded  in  their 
<^imon  aa  to  dieir  beiiq;  endtled  to  re>- 
eover,  Lord  MenafieM  and  Ailler,  J. 
thinking  that  they  could  not.  whilst  WiUea, 
J.  and  Asfaurst,  J.  thought  they  could. 
W4iy  should  an  attempt  be  made  to  disdn- 
guiih  diis  from  the  ordinary  cases  where 
parties  are  liable  for  a  joint  injury,  and 
the  plaintiff  has  a  right  to  damages  againet 
either,  but,  having  recovered  from  one,  he 
cannot  proceed  against  the  other  f  and  if 
he  commence  an  acdon  agnnst  one,  and 
in  liie  eoorae  of  it  he  receive  the  amomt 
of  damages  from  the  ether,  will  not  the 
■um  so  paid  go  in  reductimi  of  damagea  in 
the  anit  commenced  f  Would  not  ^ 
eame  principle  be  acted  npm  in  tbe  case 
of  a  sneriff,  against  whom,  as  a  wrong- 
doer, an  action  was  brought  for  an  escape? 
Clark  V,  Blytking  does  not  apply — it  bears 
no  analogy  to  the  present  case.  The  opi- 
nion of  the  Court  there,  as  delivered  by 
Lord  Tenterden,  was  founded  upon  the 
express  provision^  of  a  statute,  9  Geo.  1. 

•poke  of  all  jadgDie)itSt  without  anj  qualifieitioB  or 
■isittiedan  whitorar, 
(11)  3I}o«f.S4#. 
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,c.  iit  and  cannot  support  the  proposition 
contended  for,  which  goes,  in  substance, 
to  establish  this,  that  a  partpr  may  recover 
damages  twice  for  the  same  mjury — a  pro- 
position which,  it  is  evident,  cannot  be 
sustained  under  any  drcumstaaces  what- 
ever. 

[TiNDAL,  C.J. — Suppose  an  injury  were 
done  to  an  individual,  and  a  third  party, 
out  of  charily,  gave  to  the  sufferer  the 
amount  of  his  loss,  could  the  wrong-doer, 
in  an  action  against  him,  set  up  sueh  com- 
pensation to  protect  himself?] 

Such  act  would,  it  is  contended,  go, 
upon  the  investigation,  to  the  reduction 
of -damages.  Might  not  thia'caae  be  com- 
pared with  the  ordinary  one  of  a  bill  of 
exchange,  where  the  acceptor  is  primarily 
liable,  and  next  to  him  the  indorsers  ?  All 
^ay  be  sued,  but  there  can  be  satisfacdon 
only  against  one.  The  holder  cannot  re- 
cover twice.  The  principle  acted  upon  in 
Staniforth  v.  Ly<Ul{\2)  is  applicable  here. 
There,  the  plainti£f  chartered  a  ship  to  the 
defendant.  The  charter-party  contained 
a  stipulation  that  the  ship  should  proceed 
to  New  Zealand,  and  that,  when  arrived, 
,tlie,  master  should  give  notice  of  the  fact 
to  the  defendant's  agent  there,  and  wait 
fourteen  days  for  a  return  cai^;  but  that 

the  agent  of  the  defendant  should  give 
notice  of  his  determination  not  to  load  the 
.ship  with  a  return  cargo  at  New  Zealand, 
the  voyage  should  be  at ,  an  end,  and  the 
defendant  should  pay  a  dead  freight  of 
£00/.  The  ship  proceeded  to  New  Zea- 
land ;  and  the  master,  ader  waiting  the 
necessary  time,  and  finding  no  agents  of 
the  defendant  there,  went  round  to  Ba- 
tavia,  and  there  obtained  for  the  ship  a 
much  ipore  valuable  freight  than  she  would 
have  earned  under  the  charter-party.  An 
action  was  brought  by  the  owner  to  recover 
from  the  freighters  the  500/.  dead  freight. 
The  cause  was  referred;  and  the  arbitrator, 
taking  into  account  the  lai^er  freight 
earned  by  the  ship  on  the  homeward 
voyage,  directed  the  verdict  to  be  entered 
Sot  If.  dam.ages ;  and  the  Court  refused  to 
set  aside  the  award.  The  cases  citnl  on 
the  other  side  are  admitted  to  their  fullest 
extent,  but  they  have  no  bearing  upon  the 
present.    The  question  is,  if  the  under- 

(tS)  4  Moo.  &  Par.  8t9;  s.  o.  9  U*r  J.  Rm. 
C  J.  M. 


writers  have  net  paid  the  plaintiff  iat  the 

injury  sustained. 

[TiNDAL,  C.J. — Would  not  a  court  of 
equity  consider  the  plaintiff  as  a  mere 
trustee  for  the  underwriters  f ] 

The  Court  will  decide  the  case  without 
reference  to  such  result,  and  a<icording  te 
the  strict  legal  rights  of  the  parties,  and 
without  considering  whether  either  party 
may  Hie  a  bill  in  equity,  or  what  may  be 
the  consequences  of  a  bill  so  filed.  Biti 
V.  Randall  is  expressly  in  iavour  of  the 
defendant ;  and  its  authority  is  not  shaken 
by  what  fell  from  Lord  Ellenborough  and 
Lawrence,  J.  in  Godtall  v.  Boidtro.  The 
ground  of  the  judgment  was  merely  ex- 
plained by  the  Lord  Chief  Juaticet  who 
thought  it  to  be  assumed,  that  the  sum 
taken  as  the  penalty  from  the  sn-vant  was 
the  extreme  limit  of  the  injury  austakied 
by  the  master;  and  Lswrence.  J.  was  of 
opinion,  that  the  penalty  was,  by  the  ex- 
press stipulation  of  the  parties,  made  an 
equivalent  for  the  loss  of  the  service. 

[VAtiGBAN,  J. — Does  not  your  ail- 
ment amount  to  this— that  the  wrong- 
doer is  to  go  Boot  free ;  that  he,  is  to  be 
in  a  better  situation  than  the  insured, 
who  paid  a  premium  for  eAecling  the  in- 
surance?] 

Tbe  right  of  action  is  not  denied  ;  Iwt 
the  question  is,  as  to  the  amount  of  da- 
mages, and .  the  plairitilf  cannot  estabU^ 
his  right  to  receive  damages  twice  tat  tbe 
same  injury.  A  party  may  brii^  an  action, 
and  have  a  verdict  for  nominal  damages, 
without  proof  of  any  actual  damagea  at 
the  U'xdX—Marxtttiy.  WiUiama{\Sy 

Wildct  in  reply,  was  stopped. 

TiNDAL,  C.J. — This  case,  as  it  appears 
to  me,  has,  in  point  of  principle,  been  long 
aince  decided  by  Maaon  v.  ^auu&ury,  where 
it  was  held,  that  where  insurers  have  paid 
the  amount  of  tbe  loss  occasioned  by  the 
demolition  of  a  house  by  rioters,  they  may 
maintain  an  action  in  the  name  of  ti>e  m- 
sured  against  the  hundred.  The  only  pos- 
sible distinction  between  the  cases  ia,  that 
the  action  there  was  brought  with  the  con- 
sent of  the  plaintiff  for  the  benefit  of  the 
insurance  office ;  and  it  is  said,  that  in 
consequence  of  the  mode  in  which  the  ae- 

(13)  lB.&  Ad.  415;  s.  e.  9  Law  J,  B«|k  K.B. 
4S. 
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tioa  is  brought  here,  a  recovery  agaiMt 
the  defendant  would  not  be  a  bar  to  a 
recovery  of  the  full  amount  of  damages, 
iririch,  in  effect,  belong  to  the  office,  and 
should  be  mide  available  by  them ;  that 
die  insofanee  omnpany  here  are  not  tort- 
ftasMv,  whereas  the  hundred  are  so  called, 
and  BtMid  in  the  place,  and  are  considered 
in  the  l^ht,  of  wron^-doers.  Lord  Mans- 
field, however,  has  said,  in  the  case  above  re- 
ferred to,  that "  every  day  the  insurer  is  put 
m  the  place  of  the  insured ;"  and  the  same 
priod|Ae  has  been  established  so  far  back 
aa  the  case  cited  from  1  Fes.t  by  which  it 
dearly  appears  that  the  assured  party, 
when  indemnified,  is  bound  to  lend  bis 
name  to  the'insurer,  to  enable  bim  to  re* 
eorer-  against  the  wrong-doer.  This  being, 
as  it  appears  to  mei  tlw  law  upon  the  sub- 
ject, it  has  been  urged,  that,  in  the  cir- 
cnmatances  of  the  present  case,  and  in  the 
eoodition  in  which  the  plaintiff  stands,  he 
should  not  be  allowed  to  recover  a  double 
satiafaccion.  But  lie  is  not  allowed  to  at- 
tain such  object,  or  effect  such  purpose. 
It  ia  merely  in  point  of  form  that  the  in- 
surers are  authorised  to  compel  him  to 
grant  tbem  the  use  of  his  name.  It  would 
be  monstrous  if  the  proposition  for  which 
the  defendant  contends,  could  be  support* 
cd.  It  would  be  monstrous  if  the  original 
wroi^-doer  had  nothing  to  pay,  and  if  he 
Were  placed  in  as  good,  aye,  or  in  a  better 
situation  than  the  ship-owner  who  had  paid 
a  premium  upon  effecting  his  .policy;  for 
it  ia  manifeat  that  be  would  be  plsieed  in 
■ttch  sitnatitm,  by  not  beii^  called  upon 
for  the  payment  of  the  premium.  'Fhe 
caae  has,  I  repeat  it,  been  long  decided 
npon  principle ;  and  our  judgment  should 
be  for  the  plaintiff.  The  damages  should 
be  increased. 

Pakk,  J. — It  is  impossible  to  overturn 
the  cases  which  have  been  decided  upon 
this  anbject  for  so  long  a  time.  Indeed, 
aince  the  time  of  Lord  Hardwicke,  the 
point  may  be  considered  to  he  substantially 
at  Teat;  so  much  so,  that  when  the  nnder- 
writen  paid  a  loss,  and,  in  consequence  of 
sbbaennent  circumstances,  die  loss  was  re- . 
trieved,  diey,  the  underwriters,  were  re- 
paid. This  doctrine  is,  I  repeat,  established 
in  1  FeM,  sen.  98,  as  it  is  fully  stated  in  the 
work  on  *  Insurance,*  which  lies  before  me. 
It  is  also  established  in  the  esse  of  Htutm 
New  Sekibs,  Va-CP. 


V,  Smntbury,  the  discussion  upon  which 
took  place  in  1782.  fiut  it  seems  to  be 
thought  that  there  was  a'difference  of  opi- 
nion between  the  Judges  upon  the  subject; 
in  the  case  of  The  London  Attwrance  Com- 
pany V.  Smntbwyi  which  was  argued  in 
the  year  1 788,  the  Judges  being  the  same 
learned  persons  before  whom  Mason  v. 
Sainthury  was  decided.  This,  however, 
is  not  so.  The  principle  of  both  was 
agreed  upon.  In  the  former  case,  which 
was  argued  by  Wallace,(  Attorney  General,) 
and  Adair,  Serj.,  Lord  MansGeld,  who 
was  no  doubt  well  acquainted  with  every 
principle  of  insurance  law,  laid  down  the 
doctrine  now  rec<^ized  by  the  Court,  in 
which  tlie  other  Judges  coincided;  and  in 
the  other  case  of  The  London  Attwranee 
Comftmv  T.  iSainsbury,  which  was  dis- 
cbssed  the  following  year,  the  only  point 
in  difference  was,  whether  the  insurers, 
having  paid  the  loss,  could  sue  in  their 
own  names :  Ashurat.  J.,  who  was  eminent 
as  a  pleitder,  and  Willes,  J.,  thought  they 
could,  whilst  Lord  Mansfield  and  Buller,  J. 
were  of  a  contrary  opinion.  But  with  re- 
gard to  the  general  doctrine,  decided  in 
Mason  v.  Sainsbury,  they  did  not  hesitate 
a  moment ;  and,  in  accordance  with  the 
principle  thus  established,  Lotd  Tenterden 
refused  the  rule  for  entering  a  nonsuit  in 
Clark  y.  BlytMmg;  and  no  man.  it  must  be 
admitted,  was  more  conversant  with  in- 
surance cases,  and  more  skilled  in  plead- 
ing, than  Lord  Tenterden.  In  delivering 
his  opinion,  he  relied  entirely  upon  Jtfioton 
V.  Smnsburyt  decided  forty*  one  years  be- 
fore, which  was  not  then  in  print  (14).  But 
his  Lordship  knew  it  well.  The  doctrine 
established  for  such  length  of  time  should, 
unless  some  distihction  is  established,  be 
also  applied  to  the  case  now  before  us; 
and  our  judgtncnt  should  be  for  the  plain- 
tiff. 

Vaoohan,  J. — Sir  W.  Follett  has  said, 
in  his  argument,  that  the  point  was  never 
distinctly  decided,  and  that  the  cases  upon 
which  judgment  has  been  prono'unced,  were 
only  analogous  to,  but  not  identical  with, 
the  present.  Now,  in  this  assertion  I  do 
not  agree.  The  caae  has  been  decided 
repeatedly,  and  not  in  his  fiivour;  nay, 

(t4)  It  wu  puUUfatd  in  '  Mmrsbdl  on  Intu- 
nno*,'  794.  >nd  ad.,  but  without  the  Rrguments  of 
comwl,  S  Dosg.  6t,  n. 
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more,  in  tlie  many  caves  nhich  have  oc- 
curred upon  the  subjectj  the  docirhie  has 
not  been  lately  doubted  until  now,  as  I» 
who  have  had  some  experience  in  West- 
minster Hall,  well  know.  Has  not,  I  ask, 
the  question  been  decided  in  Masm  v. 
Smnsbury  ?  The  pith  of  the  argument  there 
was,  that  the  bringing  of  an  action  against 
one,  could  not  be  a  defence  to  an  action 
brought  against  another,  and  consequently 
the  party  could  obtain  a  double  satisfac- 
tion ;  but  it  was  determined,  that  whatever 
might  be  recovered  against  one,  the  action 
might  still  be  maintained,  as  the  party  who 
recovered  would  be  ultimately  nothing 
more  than  a  trustee.  Then  it  is  said,  that 
the  rule,  that  satisfaction  by  one  wrong- 
doer does  not  apply  here,  inasmuch  as 
the  underwriters  cannot  be  considered.aa 
wToi^-doers;  but  Lord  Tenterden,  in  giv- 
ing judgment  in  Clark  v.  Blgthimgt  ap- 
proved of  the  judgment  in  Matom  v.  Stuiu- 
bury.  Independently  of  any  qiiestioo  as  to 
the  competency  of  the  defendants  to  set  np, 
as  a  defence,  a  contract  entered  into  be- 
tween third  persons,  in  my  opinion,  Lord 
Tenterden  grounded  and  rested  himself 
upon  good  and  certain  principles  of  law  ; 
and  our  judgment  should  be  for  the  plaintiff. 

BosAnauBT,  J. — The  principle  has  been 
estabtished  since  the  year  1762,  and  it  was 
recognised  in  IJUS,  in  The  London  At' 
turance  Company^.  Sain$bnry»  It  has  been 
said,  that  the  learned  Judges  differed  in 
that  case ;  but  the  difference  merely  was 
as  to  the  propriety  of  the  Insurance  Com- 
pany suing  in  their  own  names.  The  prin- 
ciple be*  been  again  recognised,  and  con- 
firmed in  Clark  t.  Blyt^tg.  It  is  very 
true,  that  Lord  Tenterden  there  said,  '*  that 
the  decision  in  Mason  v.  Samdmry  was 
justified  by  the  statute  1  Geo.  1 ;"  but  he 
did  not,  in  the  slightest  d^ree,  impeach 
the  genera!  doctrine,  which  cannot  be  bet- 
ter expressed  than  in  the  words  of  Buller, 
J.  in  Ma  ton  v.  Sainthuryt  "  The  principle 
is,  that  the  insurer  and  insured  are  one, 
and,  in  that  light,  paying  before  or  afler 
cut  make  no  difference.*'  In  my  opinion, 
the  insurance  is  a  collateral  contract,  in 
which  the  iosnred  undertakes  to.pay  a  cer- 
tain sum  of  money,  if  the  owner  pays  him 
to  a  certain  amount  for  any  injury  or  peril 
included  in  the  policy,  and  upon  such  col- 
lateral contract  the  plaintiff  is  «atitled  to 


recover.  How,  in  the  words  of  Bdller, 
could  the  defendant  avail  himself  of  the 
defence  ?  It  would  be  like  the  case  of  w 
escape,  in  which  the  recovery  k  not  •  ea^ 
tts&ctioD,  and  the  aheriff  may  aue  the  ori- 
ginal debtor.  But,  it  is  said,  that  it  a|qpevi 
here,  on  the  fiwe  of  the  reeord,  th«t  the 
plaintiff  does  not  act  for  the  interest  of  the, 
underwriters,  hot  for  his  own  benefit ;  but 
if  he  sues  the  underwriten,  he  does  ao  with 
the  money  in  his  hand,  and  that  not  in 
consequence  of  being  paid  it  by  tbem ;  lind 
if  he  endeavours  to  diselaim  all  conoem 
with  them,  and  retain  the  money,  he  may. 
do  so  if  he  ean,.  This  importa.no  difBbuUjr. 
into  the  case,  the  question  being,  whether 
or  not  he  has  a  legal  right  to  reeoter  da*, 
mages.  And  when  it  is,  said  that  he  will 
keep  these  damages  in  his  pocket,  it  abmdd* 
upon  the  other  hand,  be  recollected,  that 
if  the  underwriters  have  an  e^nitiUe  ri^tr 
there  is  another  court  Jn  which  Aey  havft 
a  remedy.  Here,  the  party  «tanda  apoft 
his  legal  right,  and,  consiatently  with  Mcb 
right,  he  is  entitled  to  an  increase  of  da- 
mages. This  result  is  also  in  eonfbnnityt 
with  the  pracUce  of  the  vnderwritMa  of 
the  city  of  London,  who  first  pay  t^  ioa% 
and  then  call  upon  the  assured  lo.  easiryel 
the  other  parties  to  make  good  the  damagafc 
to  them.   The  rule  ahaiiM  be  rtwolate. 

HuUahtoHuU,  for  increasing  the  ia- 
maget  to  the  turn  of  17 fd.  4«.  Wd. 

[The  rame  prineipl*  wu  inrolred  ia  Hoa«1«y  v. 
MvtdussM ;  sod  upon  the  ddlrwy  of  dw  jadgaMt 
in  YsM  Wbyts,  Ttlfbard.  8^.  upissesj  Ua 
detwMiDsUoa  aot  to  V|M  the  csat.^ 


1 S38.  > 
Jan.  17.  i  . 

Nmtawe — Cate~-Plea. 

In  en  axAia^forwrymgona  Irmda  wUek 
anumntal  to  a  naisanoc,  ta  presnass  oowfs- 
guoiit  anda^aoent  to  the  plamt^o  dw^lHmg^ 
Mttse,  a  plea  which  i^ged  tJmt  tkt  mo- 
fsndant  wot  jMWMSsrf  the  pnmume  m 
queetiont  and  extrcUed  m  lAcai  the  Imb 
eow^la^ied  t^,  for  tkne  ymrt  htfme  lAc 
fiwUiff  ocoHMct  |A«  kouee  to  wAscv  the  im- 
jwry  teat  taut  to  be  Ame,  woe  held  t»  be  HI, 
and  Ut^fiumth  no  tmmtr  to  the  metiom. 
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Dedantion  ia  case  against  the  deftn- 
dint  for  wrongfully  and  injuriously  carrying 
on  the  trade  or  business  of  a  candle- maker, 
or  manufacturer  of  candles,  in  certain  pre- 
mises contiguous  and  near  to  the  dwelling* 
bouse  <^  the  pkiniiff  and  his  family. 

Pleat — First,  not  guilty.    Second,  that 
defiendant  was  possessed  of  the  said  mes- 
si^^  honsesi  &e.,  in  the  declarstion 
taeDtioned,  for  ■  long  space  of  time,  to  wit, 
for  three  years  next  before  the  plaintiff 
bnama  possessed  of  his  said  messuage, 
or  dwelling-honse  and  premises  in  the  die- 
dantioa  meBti«ied,  and  before  he,  the 
plaialtfl^aiHlbit  iamily  occupied,  inhabited, 
and  dwek  in  die  same ;  and  before  and  at 
the  lirae  vdien  the  defendant  first  became 
»d  waa  poaaeteed  of  his  said  messuage, 
heasea,  &c.,  Uie  said  furnaces  and  stoves, 
haiid  been,  and  thea  were  erected,  set 
top,  and  placed  in  and  upon  the  same.  And 
the  defendsol  farther  saith,  that  be,  the 
defendant,  always,  to  wit,  from  the  time  at 
wfaiah  be  so  beeame  poaaerted  of  his  said 
messuages,  &c.,  thence  until,  and  at  and 
aAet  the  ^indff  so  became  possessed  of 
lus  said  tnesiiiage,  or  dwdling-bouse,  and 
preaaiaesk  as  in  the  declaration  mentioned, 
aad  Widi  bis  fwiify,dwell,  occopied,  &c. ; 
and  ihcMe  hilliwtoi  hadb  always  used, 
excfetsed,  and  carried  en  the  iaid  trade  and 
boaineas  of  a  eaodle-maher.    It  was  then 
■Ucgedf  that  the  use  of  the  nMchiaery, 
stores,  &e.  upon  the  premises,  by  which, 
certain  noxiottaand  foul  smelk  were  created, 
waa  necessary  to  enable  the  defendant  to 
canry  on  his  trade  or  businesa  of  candle- 
Maker  ;  and  that  he,  the  defendant,  law- 
ioUy  cDjoyed  his  said  premises,  manufae- 
torjr.  amd  bnsineas,  biefore  the  plaintiff 
eame  to,  occiqiied,  or  was  possessed  of  the 
said  premises  in  the  said  declaration  men- 
tionedf  in  the  same  eondiUon,  extent,  man- 
Mr,  and  fi>rm,  aa  he  enjoyed  and  ]M»sessed 
the  aame  at  the  said  times  when  &c.,  in 
ilw  said  dfedaratim  metit&oncd,  and  of 
rii^c  o^ht  BtUI  hiwfHHy  to  eigoy  the 
aame  withont  ioterraptiMi  or  let  of  the 
said  plaintiff.    On  the  first  plea,  issue 
joined^    To  the  second,  special  demurrer, 
and  joinder  therein. 

BmUt  fat  the  demurrer,  cited  ElUottm  v. 
Feetkmm{\)t  as  a  clear  decisioh  that  the 

(1)  %  BiSff.  N.C.  134. 


plea  waa  bad;  and  he  contended,  that  the 
effect  of  supporting  such  a  plea  woiiM  be, 
that  if  a  party  had  establtahed  itn  offensive 
and  noxious  trade  one  day  before  an  ad- 
joining house,  thereby  rendered  uninhabit- 
able, was  occupied,  he  might  ansVrer  the 
complaint  of  the  occupier  with  a  similar 
plea,  and  the  observation  that  he  had  come 
to  the  nuisance,  and  not  the  nuisance  to 
him. 

IfogghUf  contra. — This  case  is  distin- 
guished by  peculiar  circumstances.  The 
(^aintiff  came  to  the  adjacent  house  somt> 
years  after  the  defendant  had  commenced 
and  carried  on  his  trade.  The  doctrine 
laid  down  in  Com.  Dig,  *  Action  on  the 
Case  for  a  Nuisance,*  (A),  is  admitted : 
there  it  is  said,  that  "if  a  man  erect  anything 
so  ■  near  the  hotise  of  another,  that  it  be- 
cmnes  useless  thereby,  an  action  oh  the 
case  lies  fora  nuisance,  asa  tallow  furnace." 
But  the  learned  author  makes  it  doubtful 
whether  such  action  would  lie  on  a  case 
like  the  present,  for  he  adds,  "But  if  he 
be  a  chandler,  qiuere."  The  circumstances 
under  whidi  the  plea  has  been  pleaded, 
and  the  prior  possession  of  the  premises 
in  which  defendant  carried  on  his  trade, 
make,  it  must  be  admitted,  the  case  ex- 
tremely strong  in  his  &Tonr. 

TiMDAL,  C.J.— The  plainUff  in  this  case 
has  complained  of  the  def«idant  for  carry- 
ing on  a  trade  which  amounts  to  a  nuisance, 
ia  [Hremises  contiguous  and  adjacent  to  the 
messuage  and  dwelling-house  of  the  plain- 
tiff. And  all  the  defendant  says  in  his 
answer  is,  that  he  was  possessed  of  the 
premises  in  question,  for  the  term  of  three 
years  next  before  the  occupation  by  the 
plaintiff  of  his  premises,  and  that  he, 
the  defendant,  carried  on  his  trade  and 
business  of  tallow-chandler  during  such 
tiihe.  This,  however,  does  not  give  a 
right  against  the  owner  of  the  adjoining 
house ;  neither  does  the  fact  of  the  trade 
being  carried  on  before,  furnish  an  answer 
in  law  to  tbAt  which  is  admitted  on  the 
record  to  exist  as  a  nuisance.  When  a  per- 
son becomes  occupier  of  a  bouse,  he  ia  en- 
titled, by  common  law,  to  all  reasonable 
rights,  easements,  and  appurtenances, 
amongst  which  good  wholesome  air  is  of 
course  included.  The  exception  to  such 
a  state  of  things  arises  in  the  case  of  a 


Digitized  by 


124 


COURT  OF  COMMON  PLEAS : 


trade  or  'avocation  similar  to  that  now 
complained  of,  which  has  existed  for  lo 
long  a  time  as  to  lead  to  the  conclusion* 
that  the  party  who  carries  it  on  has  pur- 
chased the  right  from  his  neighbour.  That 
which  the  defendant  haa  pleaded,  does  not 
furnish  an  answer  to  the  complaint;  but 
the  case  which  has  been  cited  by  }/It.  Butt 
does  furnish  a  complete  answer  to  his  ex-' 
cuse,  and  our  judgment  should  be  for  the 
plaintiff. 

Park,  J. — The  defendant  merely  says 
in  bis  jusUBcation,  that  he  has  carried  on 
this  trade  for  the  abort  period  of  three 
years.  The  Court  should  come  to  the 
aame  conclusion  here,  as  they  did  in  the 
ease  which  has  been  referred  to.  The 
points  made  there,  are  similar  to  tbrae  al- 
luded to  upon  the  present  occssion,  namely, 
priority  of  possession  on  the  part  of  the 
defendant,  and  the  access  to  the  nuisance 
of  the  plaintiff  himself.  But,  when  a  party 
purchases  a  house,  he  has,  as  has  been  ob- 
served by  my  Lord,  a  right  to  all  the  ad- 
vantages of  a  comfortable  habitation ;  and 
every  exercise  of  a  noxious  trade  is  an 
encroachment  and  infringement  upon  this 
right.  Twenty  years  may,  it  is  said,  l^alise 
the  nuisance,  but  thie  defendant  has  pleaded 
its  exercise  merely  for  three.  He  haa  not 
claimed  it  for  a  longer  time,  because  it  is 
obvious'  be  could  not 

Vavohan,  J. — 1  agree.  Nnisancea  of 
this  description  should  be  removed  from 
the  neighb6urhood  of  human  habitations, 
and  be  established  in  places,  where,  from 
circumstances,  they  cannot  be  injurious  or 
oBensive. 

BosANQusT,  J. — A  roan  should  enjoy 
bis  own  property,  so  as  not  to  injure  that 
of  bis  neighbour,  unless  the  party  shews 
an  exercise  of  that  which  is  complained  of 
for  such  a  time  as  may  esublish  a  rigbt ; 
J>ut  the  existence  of  such  right  cannot  be 
inferred  from  so  short  a  time  as  that  which 
is  stated  here.  Our  judgment  should  be 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 

[After  judgment  was  pronounced,  Park, 
J.  referred  to  PenrvddocVg  ami  S  Rep. 

JOO.] 


1838.   \  wBin  akd'avothib  v. 
Jan.  S3.  /  PfticKstT. 

MaUciout  and  FexatiouM  Arrest — Costs.' 

Where  the  debt  for  ichicha  defendant  ha$ 
been  arrested,  it  redtieed  by  a  plea  of  the 
Statute  of  Limitations,  the  defendant  u  not 
entitled  to  costs  under  43  Oeo.  3,  if  several 
times  icithin  six  years  of  the  cimmencemmt 
of  the  action^  he  hat  admitted  and  promttd 
to  pay  the  debt  to  the  ^kmU^i  fucA  oAms* 
iton  and  promise  not  being  is  wrt^g,  aeeerd' 
ing  to  9  Oeo.  4.  e.  14. 

The  defendant  in  this  action  was  anestad 
for  the  amn  of  tSL  9a.,  viz.  for  171.  9m. 
on  a  bill  of  exchange,  utd  11/.  for  goods 
sold  and  delivered.  Hie  dedaratioa  <wn- 
tained  a  count  on  the  bill  of  exchange,  and 
for  goods  sold  and  delivered,  but  the 
defendant  having  pleaded  the  Statute  of 
Limitations '  to  the  latter  count,  it' i  was 
abandoned  by  the  plaintiff  at  the  trial,  and 
a  verdict  for  the  amount  of  the  bill  only 
was  recovered.  ' 

Petersdoiffh&A  obtained'a  rale  mss  for 
the  allowance  of  the  defendant's  coats, 
under  43  Geo.  3.  c.  46  ;  in  opposition  to 
which,  an  aflBdavit  was  made  by  one  of  the 
plaintiffi^  stittii^  that  he  had  repeatedly 
applied  to '  the  defendant  for  the  whole 
cwbt,  for  which  he  was  arreated,-  and 
the  defendant  bid  admitted  it  to  be  due, 
and  bad  promised  to  pay  it  as  often  as 
four  times  within  the  six  years  previboa 
to  the  commencement  of  the  action ;  but  aa 
such  promise  was  not  in  writing,  it  waa 
insufficient  within  9  Geo.  4.  c'  14,  to  take 
the  case  out  of  the  Statute  of  Limitations. 

Wilde,  iSerj.-  in  shewing  cause,  contend- 
ed, that  the  plaintiff  could  not  be  called 
upon  to  pay  costs  under  48  Geo.  3;  ns  it 
waa  evident  that  he  had  reasonable  stad 
probable  cause  for  arresting  for  the  whole 
amount,  inasmuch  as  he  coiild  not  antici- 
pate Uiat  the  defendant,  after  bis  dednm- 
tions,  wbuldavail  himself  of  the  Statute  of 
Limitations.  That  might,  or  might  not 
prove  a  bar  to  the  actim,  accordii^  aa  tha 
defendant  shonld  think  proper  to  use  it» 
and  the  plaintiff  was  not  of  necessity  re* 

?nircd  to  expect  so  dishonest  a  defence, 
le  cited  Spooner  v.  Danks  (]\  nhere  the 

(1)  7  Bin;.  7rs ;  s.  c.  9  Uw  J.  B«|».  CP.  tSl. 
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defendant  pleaded  ooveirtaM,  in.  eome^ 
qncnee  of  wlndi,  the  jdaintiff  reoorered 
only  a  certain  portion  of  the  «nn  for  which 
the  arreit  waa  made,  and  a  rule  being  ob^ 
tained,  celling  <m  him  to  shew  cause,  why 
he  should  not  pay  the  costs,  upon  an 
affidavit  by  the  plaintiff  denying  all  know- 
ledge of  the  party's  coverture,  the  rule 
was  discharged ;  Tindal,  C.  J.  saying, 
"The  question  is,  whether  the  defendant 
hu  shewn  that,  in  what  the  plaintiff  has 
done,  he  has  acted  without  reasonable  or 
probable  cause." 

PHerwdorf  'm  support  of  the  rule.— The 
verdict  of  the  jury  for  a  snm  leas  thanthat 
for  which  the  arrest  was  made,  ia  ^artaMl 
jfhejff  eridenoe  that  ancfa  arrest  was  without 
reasonable  and  probable  cause,  and  renders 
Ae  plaintiff  ]iid)le  to  coats. 

[BosAiTQVBT*  J* — Would  not  that  argu- 
ment go  the  length  of  making  the  plaintiff 
pay  costs  in  most  cases!  The  native 
of  the  proposition  waa  established  in  Awsr 
V.  SheveUi  (2).] 

Pkrt  of  the  debt  for  which  the  party  here 
was  arrested,  could  not  be  conndered  as 
ggjiiring  at  all,  as  it  was  released  by  the  sta- 
tute ;  and  the  cases  in  which  plaintiffs  who 
made  arrests,  relying  on  the  admissions  of 
defoliants  to  themselves,  were  held  li^le 
fiir  costs,  shew  that  it  is  not  to  those  which 
nay  be  called  mattera  of  moral  evidence, 
but  to  those  which  are  strictly  matters  <^ 
le^gal  evidence,  that  the  Courts  attoid  .in 
puttii^  an  interpretation  upon  this  statnte. 
Thus,  in  Gr^tht  v.  PmnUm  (S),  it  was 
held,  that  a  party  was  not  warranted  in 
arresting  anodier  for  a  debt,  of  which  he 
had.not,  at  the  time  of  making  the  arrest, 
some  evidence  bevdes  his  own  personal 
knowledge  of  its  existence ;  and,  therefore, 
a  plaintiff  making  an  i^rrest  in  such  case, 
and  having,  at  the  time  of  the  arrest,  evi- 
^nce  cmly  as  to  a  small  portion  of  the 
amount,  was  held  liable  to  costs  under  the 
atatvte. 

[TumAL,  C.  J.— There  the  party  knew 
be  must  fUl.  Such  is  not  the  case  here. 
Tbere  was  DOthio^  here  to  shew  dutinctly 
that  the  defendant  would  plead  the  Statnte 
of  limitations  to  a  good  debt.] 

(S)  tDowl.PX.14ts.e.tUwJ.Bs|iL(HA) 
£scIi.ffS9. 

<3)  ffV«v.atM«B.8rA. 


BaUmdM  V.  Taylor  (4),  and  AtiUm  t. 
NmUe  (6),  are  also  favourable  to  the  de- 
fendant, more  especially  the  latter,  wher^ 
there  hi^  been  mutual  dealings  bc^weon  the 
parties,  and  the  plaintiff  made  the  arrest 
for  (me  side  of  the  account,  without  giving 
credit  for  what  he  knew  to  be  due,  and  the 
defendant  was  hteld  entitled  to  his  costs 
although  be  bad  refused  to  deliver  his  ac- 
count 

TiitsAL,  C.J. — As  it  appears  to  me,  the 
defendant  has  not  brought  himself  within 
the  operation  of  the  statute,  by  which, 
under  certain  circumstances,  he  is  relieved 
firom  the  payment  of  costs,  and  they  are 
visited  upon  the  jdaintiff.  It  is  fuUy  esta- 
blished, that  the  proof  of  the  want  of  rea<- 
■onable  and probaUe cause  for  roafcingUie 
arrest  is  cast  upon  the  defendant.  This 
may  be  concluded  from  the  language  of 
the  statute.  It  would,  in  fact,  be  absurd 
in  the  extreme,  to  call  upon  the  plaintiff  to 
give  affirmative  proof.  The  ground  upon 
which  the  defendant  relies,  for 'the  purpose 
ofbeing  relieved  from  the  payment  of  costs, 
is,  that  by  his  plea  of  the  Statute  of  Limi- 
tations, the  balance  due  to  the  plaintiff  hat 
been  reduced  below  that  for  which  he  has 
been  held  to  bail.  I  am  not  about  to  lay 
down  any  general  rule  upon  the  Statute  of 
Limitations,  nmr  as  to  its  eflfect  when  pl^ud- 
ed  under,  drcunurtances  of  this  descnptim. 
Nor  am  I  going  to  decide  whether  the  sta- 
tute, thus  plcMcd,  should  entitle  the  de- 
fen^t  to  the  relief  which  he  seeks.  The 
pleading  of  the  Statute  of  Limitations  is, 
or  is  not,  an  honest  def«ice,  according- to 
the  consciousness  of  the  party,  as  to  whe- 
ther the  demand  is,  or  is  not,  a  just  and 
honest  demand.  But  it  is  not  necessary 
for  the  Court  to  go  even  this  length ;  it  is 
not  necessary  for  us  to  found  our  inquiries 
upon  this  view  of  the  case,  nor  come  to 
a  decision  upon  a  consideration  of  the 
honesty  or  morality  of  the  transaction. 
Any  investigation  of  this  description  .is 
rendered  unnecessary  by  the.  aQSdavit  of 
the  plaintiff,  which  states,  that  n^atedly, 
and  not  less  than  four  times  within  the  last 
six  years,  the  defendant  admitted  the  debt, 
and  promised  payment.    Now,  in  such  a 

(4)  I  N«T.&Per.2l9. 

(5)  tDo«l.p.c.7n^f.e.tL•wJ.IU^(N^.) 
CP.  isr. 
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state  of  things,  and  under  mch  rircum- 
staticet,  who  ooald  luppoBe  that  the  de* 
fendant  would  rely  on  tne  Statute  of  Limi- 
tations t  Who  ediud  aappoae  that  be  would 
dlege  the  statvte  at  a  bar  to  tbeae  debtti 
the  esietenee  of  which,  he  had  fre^aently 
K&nitttfdi  and  the  payment  of  whieh  hict 
bad  rapeatedly  promised  I  That  neb  plea 
oovld  operate  ai  a  bar,  il  ia  impoasiMe  to 
deny ;  to  affirm  the  reverse,  would  be  to 
r^wal  the  statute ;  the  difference  in  taking 
advantage  of  (he  statute  in  our  times,  being 
that,  by  the  act  of  9  Geo.  4.  c.  1^,  the  pro- 
miae  whieh  takes  the  case  out  of  the  law 
mUtt  be  hi  writing.  For  the  reasons  which 
I  bate  above  given,  I  am  of  opinicrti  that 
we  cannot  infer  iha  want  of  reasonable 
aftd  jtfcMrfe  chikse  in  the  mind  of  the 
plaintitf,  who  knew  that  he  had  a  r^ht  16 
the  debt,  ud  who  eoalA  ttot  antitipate 
the  d^btte«  which  baa  been  wt  up.  m  to 
(be  eaie  of  Or^gUki  v.  i'ofaton,  telied  on 
hf  tbe  dtelbadant,  the  whote  ttvidiettee  tb«w 
wttt  «rfAm  the  party's  own  pers<mri  know* 
led^  of  the  circomstaiKeB  t  and  he  knew 
that  it  wai  net  in  hts  power  to  give  8«ch 
evidence  to  die  jury  {  be  therefot«  could 
not  be  said  to  have  reasonable  and  pro- 
bable cause  to  recover'.  "Hie  other  cases 
depend  upon  tbeflr  own  peculiar  ciroam- 
«tane«s.  In  the  one,  the  plaintiff  was  put 
apMi  bit  guftrd  by  the  defendMt,  and  he 
proceeded  at  hit  haaard,  after  reeeivii^ 
a  letter^  in  which  he  was  desired  to  try  an 
aetioo.  In  fine,  the  ease  ia  not  wfibin  the 
rale  under  which  tbe  deftndant  it  reKev^ 
ftera  die  payment  ttf  eoata,  aa  the  d^rtrts 
Were  due,  aiul  tfaeir  exSatenee  was  Mt  de- 
nied 1^  Ae  defiHidaikt.  The  rule  should 
be  diiehai^ed. 

PAftk,  J. — 1  do  lAot  assent  to  the  doctrine 
6f  Mr.  Pbtersdorff,  at  least  he  has  laid 
it  down  m  tetm».  I  do  not  assent  to  the 
proposltioin,  that  the  sum  recovered  ia 
pnmdfaeie  cvidehee  of  die  want  of  reason* 
able  and  ptobable  cause  for  making  the 
arreiit.  The  case  cited  by  my  Bother 
jBoaanquet  is  directly  opposed  to  nieh  m- 
aertiod;  it  was  there  said,  that  tlie  act 
Aeyelr  rweired  such  a  construction  iis  that 
contended  for.  The  question  always  Was, 
whether  there  was  reasoaable  or  probable 
cause  of  arrest;  to  ascertain  this,  wa  ahould 
look  to  tbe  amount*  an^  to  tbe  fact  of  there 
being  no  objection  made  to  the  particular 


demand.  Betidea,  there  is  the  opinion  of  my 
Lord  Chief  Justice,  corroborated  by  that  of 
his  learned  Brothers  in  MmteU  v.  StmthaU 
(6),  to  the  aame  efibct;  and  though,  aa  Mr. 
Peterid<Mff  sssem,  a  dlArmt  view  has 
been  taken  ehewbere,  I  am  not  prepared 
to  agree.  NelAar  doea  j/aktm  t.  Natilt 
aasist  the  d^hndiat :  there,  where  the  one 
party  arrested  the  otber  upon  one  aide  of 
a  mutual  account,  without  giving  credit  fer 
dwt  which  he  knew  to  be  due,  the  Court 
made  the  rule  for  his  payi^  tbe  coats,  ab- 
solute, without  hearing  my  Brother  Wilde 
In  its  support.  This  motion,  it  appears  to 
me,  Cannot  be  aui^rted,  and  cotiiequendy 
the  rale  should  be  disdiarffed* 

Vaogbak,  J. — W«  sboliM.  hi  my  o^mon. 
be  cirip[ding  the  adnUntstration  of  jaaiiee 
very  much,  if  we  Were  to  assent  to  the  ap- 
pHektion  which  is  now  made;  Upen  look- 
ing at  ibe  act,  ita  aaeaningt  at  mac  mk  fkv 
as  I  understand  it,  it  to  let  in  the  evidMee 
of  Anatt  parties  Wbo«Mild  not  appear  n^ 
the  trial.  These  cases  must,  of  ftoemityj 
depend  upon  thfir  pMuliar  cinvilnutanoes, 
and  one  eantiot  be  governed  or  decided  by 
the  othbi'.  The  object  of  the  t^talnte 
hpptMt  to  have  been,  to  allow  the  parties 
to  try  the  cause  by  Affidavit  in  open  court, 
and  the  defendant  is  to  shew  a  want  of 
reasoAftble  and  probabU  cause  on  Ae  part 
^theplttintlfffor  making  the  arreat.  Tbe 
defendant  is  bound  to  ahew  this  w«at  of 
reasonable  attd  probable  cauM.  Here  wt 
have  ail  affidai^t  of  the  pUuntiffii,  aa  atro^ 
as  It  can  be,  Aom  whieh  we  must  eondode 
Ihey  had  nO  fight  to  ekpeeC  thAt  the  defien- 
dant  weuld  plead  tbe  Statute  ofLimimtioos 
as  an  answer  to  the  demand,  inasmMiu  w 
three  or  four  times  within  tbe  last  eia 
yean  he  had  acknowledged  the  debts,  and 
promised  to  pay  them.  He  must  have 
known  at  the  time  the  situation  in  which 
he  was  placed.  He  must  have  known 
that  the  statute  had  operated,  and  that  tbe 
debts  were  due  more  than  sis  yeari.  I 
think  the  Case  is  diatingaishable  indeed 
from  dnt  of  a-release,  by  tbe  opierMUm  of 
which  Ae  debt  ia  extlB^mhed ;  irtiereaa, 
it  iathe  remedy  bare  which  is  barred ;  and 
the  ukiog  of  a  ease  out  of  the  stemae  is, 
as  was  observed  by  my  Lord,  rather  iDore 
difficult  now,,  aa  ^m.  paoaite  by  windi 

(6)  4  Uw  J.  Rap.  (NA)  CP.  ter. 


Digitized  by  Google 


HILARY  TERM,  188S. 


the  remt^y  m  nevived*  mint  be  in  wriiing* 
in  conformity  to  that  which  it  required  by 
a  late  aiaetaaeDt.  With  ccffwrd  to  the  cms 
of  Ballanline  v.  Ta^lort  the  party  tbrre 
was  Itept  u  arm'a  kngdi.  and  he  waa  de- 
tired  to  try  what  he  could  do  at  law.  We 
thould,  in  fine,  be  doing  great  iiijuttioe  to 
the  {JainiifTa,  if  we  were  to  aaaent  to  the 
appticMion ;  and  the  rule  ihould  be  dis- 
charged, 

Bmanqubiw  J<— 'It  ia  incumbent  upon 
the  defendant  to  shew  a  want  of  reasonable 
and  probable  cause  of  arrest  on  the  part  of 
the  plaintifTs ;  and  the  statute  permits  the 
question  to  be  tried  upon  Uie  affidavits  of 
tiie  parties.  A  coroplaiot  has  been  made 
heie,  and  I  tbisk  justly,  that  no  affidavit 
baa  beu  nade  by  the  de&ndast  himselft 
and  a  corai^tnt  haa  ^lo  been  made,  I 
thuk  unjustly,  that  an  affidavit  has  been 
made  by  the  plaiotifiai  who  are  allowed  1^ 
the  ttetute  to  mske  one.  Though  part  of 
the  debts  here  was  dve  after  the  statute 
had  rm,  the  defendant  made  repeated  pro- 
mises lo  pay.  He  knew  the  money  was 
due,  and  he  made  these  repeated  pro- 
nuses  to  pay;  conseqocntlyi  the  plain- 
tiflb,  upon  bringing  their  aetion,  coald 
not  expect  that  the  Statute  of  Limitationi 
would  be  pleaded.  Therelbre,  there  was 
not.  in  my  opinion,  web  a  want  of  veaaaa- 
able  and  pnbaUe  eanse  ibr  making  the 
arrest,  as  woidd  entitle  the  defendant  to 
the  allowance  of  his  ooste.  Aa  to  the  cases 
which  have  been  referred  to^  they,  as  it 
baa  been  truly  aaid,  stand  upon  their  own 
respective  gronada,  and  thev  cannot  decide 
thaa.   The  rule  shMM  be  disdmigad. 

Ridt  £seharged  aecon&igty. 


IMS.  1 

Jmraary.  /         memutob,  v.  habok. 

£xeculor — LeUert  TettamaUarjf — Oyer. 

ji  demand  of  oyer  ^  kttert  letkmmtary, 
*•  moi  Mtiified  &y  the  delvoery  of  a  com  e^ 
the  arcMukop's  oerti/eaUt  tkmt  tie  fdU  hae 
keen  diUg  pmedt  ^c,  mtkoiU  aeopy  of  the 
mUmatexed. 

The  deftMdmt  kae  the  mme  time  for 
pleadimg  after  the  hearing  tf  a  nmmona  to 
comtpel  oyer,  at  he  would  hme  had  afier  oyer 
gnmted;  aiid,  therefan,  ^ao  order  he  made 


Mpan  the  mmmmu,  a  Judgment  eigited.  for 
mmt  j^aplea  b^oe*  mu»  timt  hat  mfind 

The  plaiittiff  having  declared  as  exeoor 
tor,  and  made  profert  of  the  letters  teeta- 
roenuryt  the  defeodant  demanded  oyeiv 
and,  the  demand  not  having  bem  eompUed 
with,  took  out  a  aununens  to  aompel  oy«r 
of  the  letters  testameatary.  Before  the 
Bummoni  was  heard,  the  platntiflTs  attorney 
delivered,  a  copy  of  the  certificate  of  the 
Archbishop  of  Armagh  (1),  which,  it  was 
oontended,  before  the  leaned  Judge  iA» 
heard  the  aummona,  did  not  amount  to 
oyer  of  the  letters  testamentary.  No  order 
waa  Boade-i  and  the  phuntiff,  aa  thft.aama 
day  that  the  aummons  waa  heaidi  signed 
judgmmt  for  want  of  a  plea. 

SwrUume  had  obtained  a  xnle  calling 
upon  the  ^intifi*  to  slww  cause  why  this 
judgment  should  not  be  set  aaide  for  irre* 
gulaxity,  contending,  that  in  order  to  satisfy 
the  denund  of  oyer,  the  plaintiff  ought  to 

VS8  in  His  imsl  ftiriBi  m 
idllows:— "  By  the  teem  of  tliase  pWMfstB,  «p« 
John  George,  hj  diniw  Pforidenqs,  AnMislioit  at 
Annagh,  Primate  And  Metropolitu  of  all  Ireiaoil, 
■lao  Judge  or  Reatdent  of  bis  Majestjr'a  Conrt  of 
Pi«ro«UTe  far  eamea  eedariiatieu,  nid  fbrftcol- 
tiM  in  tfait  put  of  tbe  Usitod  Ki^doH  mlkd 
Irelaod,  br  njal  a«tlioritjr  rigbtly  aad  IswfsUy 
oonatitutea  aod  eatabliabea,  do  make  koora  aoto 
b11  men,  Uiat  the  last  will  and  tatlament,  and  codi- 
cil heremto annmd,  of  J.  Dalr*  of  &c.,  deeeaaed, 
bftvisg,  whUst  living,  and  at  tfce  tima  of  kla  daatbt 
goods,  rigbta,  oredita,  and  cbattela,  la  divan  dia* 
ceaea,  or  pecnliai  jnriadiotioDa,  were  pnnnad  and 
approved  id  eommon  fonn  of  law,  end  tbe  validitv 
tbereof  decreed  for,  and  regiatered  in  the  said 
coart  OD  the  f8th  of  April  1036,  and  the  harden  of 
the  ezeeatien  theraef  ,  and  admiaiatiatiao  of  all  and 
sianlorthe  gooda,  rights,  oradita,  and  ehattals-of 
aaid  deeeaaed,  were  and  are  granted  bv  theaa  prs- 
asnta,  1^  as,  to  A.  B.  Dsly ,  brotbar  of  the  deceaaad, 
cne  of  tbe  exaaatots  named  tbeima,  he  being  first 
aworn  by  MmmiaaieD,  ttt.  wdl  and  liHbftuly  to 
administar  sad  dtapoae  of  all  and  aingolar  the  gooda. 
rigbta,  cbattela,  eredita.  &e.,  sod  to  perfbnn  the 
aaid  will  and  oodicil,  and  to  pay  the  debts  and  legs- 
deaof  the  daoeased,  andslao  tonaka  afnll,  tma, 
aadperfbet  invaatory  of  &e.;  aad  toeaUUctbs 
aame  iato  the  r^iatir  of  bis  Blqoau'a  aaid  Cotut 
of  Prerogative,  on  or  before  tbe  last  day  of  October 
next ;  and  also  to  render  a  fall,  tme,  and  perfect 
aceoant  thereof,  onto  the  leid  coart,  whan  be 
aholl  be  lawfiilly  reqnred,  saving  the  figfat  tbe 
other  ezeentoia  named  therein  ;  in  bith  and  teati- 
mony  irbereof,  we  have  oauaed  the  seal  of  bie  Ma- 
jeaty's  said  Coart  of  Prerogative  to  be  affixed  to 
ihaaa  preaenta,"  Ito. 


Digitized  by 


U8 


COURT  OF  COMMON  PLEAS: 


have  set  out  a  copy  of  the  will,  as  well  as  of 
the  archbishop's  certificate,  and  he  cited  the 
following  passages  in  fftUiamMon  Exeaitortf 
pp.  158, 212,  "The  consequence  of  this  ex- 
clttsiTe  ecclesiastical  jurisdiction  is,  that  an 
executor  cannot  assert  or  rely  on  his  right 
in  any  other  f»urt,  without  shewing  that  he 
has  previously  established  it  in  the  spiritual 
court,  the  usual  proof  of  which  is  the  pro- 
duction of  a  copy  of  the  will,  by  which  he 
is  appointed,  certified  under  the  seal  of  the 
ordinary."  "When  the  will  is  proved,  the 
original  is  deposited  in  the  registry  of  the 
ordinary  or  metropolitan,  and  a  copy  there- 
of, on  parchment,  is  made  out,  under  his 
s«d,  and  delivered  to  theexeeutor,  together 
with  a  certi6cate  of  its  having  been  ]Ht>ved 
before  him,  and  such  copy  and  certifici^ 
are  usually  styled  the  probate."  He  suff- 
geated  that  a  copy  of  the  will  waaessentid, 
in  order  to  enabte  the  defimdant  to  know 
who  the  executors  were,  and  to  plead  in 
abatement,  more  especially  since  the  3  &  4 
Will.  4.  c.  4S.  8.  31,  which  rendered  them 
liable  to  costs.  He  also  submitted,  that 
the  judgment  .ought  not  to  have  been  si^ied 
until  twenty-four  hours  had  elapsed  after 
the  hearing  of  the  summons,  as  the  defen- 
dant had  tiie  same  time  thereafter,  as  he 
was  entitled  to  after  the  delivery  of  oyer. 

Skee  shewed  cause,  contending,  that  die 
act  of'  the  Court,  which  was  set  out,  was 
in  substance  oyer  of  the  letters  testamen- 
tary, and  satisfied  all  that  could  be  reason- 
ably required,  or  could  be  attained  by 
oyer  <tf  mo  wilL 

HwrUUme  was  heard  in  support  of  the 
rule. 

TiMDAL,  C.J. — In  my  opinion,  that  which 
has  been  required  by  the  defendant  of  the 
plaintiff,  suing  as  executor,  has  not  been 
complied  with.  The  plaintiff  has  been 
called  upon  to  produce  the  letters  testa- 
mentary of  his  testator;  and  in  obedience  to 
such  demand,  he  has  set  forth  the  certificate 
of  the  Archbishop  of  Armagh,  testifying 
that  the  will  was  proved,  &c.  Now,  the 
ordinary  form  of  making  profert  of  letters 
testamenury  to  the  Court,  appears  suffi- 
ciently from  inquiry  into  Uiat  which  is  die 
eommoD  practice,  ud  such  practice  is  not 
shewn  to  be  contradicted  b^  reference  to 
the  audiorities  upon  the  subject  Indeed, 
it  a^iears  admitted  on  all  bands,  that  to 


constitute  letters  testamentary,  not  alone 
the  bishop's  certificate,  but  the  copy  of  the 
will  must  be  set  out — that  one  must  be  as 
if  incorporated  with  the  other.  That  this 
is  so,  uiat  it  is  not  a  mere  inference  or 
Bunnise  Uiat  that  which  is  called  the  act 
of  the  Court,  does  not  of  itself  constitute 
letters  testamentary,  is,  I  think,  sufficiently 
obvious,  from  the  words  of  the  certificate 
delivered  to  the  executor : — "  I,  &c.  make 
known  that  the  last  will  and  testament 
of  A.  B,  deceased,  kemaOo _anaex^  was 

S roved,  approved,  and  roistered."  The 
octrine  is  further  corroborated  by  Shep' 
herd  V.  Skortkote  (2X  where  the  discnaaioa 
arose  in  consequence  of  the  lost  of  the 
probate :  and  the  question  was,  what  should 
be  oyer  of  the  letters ;  and  whether  the 
production  of  the  copv  of  die  will  waa 
necessary  or  not ;  and  from  what  (Ul  from 
the  Judges,  it  was  evident  tiM  they,  in 
giving  their  opinion,  did  not  talk  alone  at 
the  short  act  of  the  Ecclesiastieal  Coort, 
but  they  determined  that  a  copy  of  the  will 
annexed,  should  be  set  out  upon  oyer. 
The  only  objection  to  the  proceeding,  ia 
the  great,  and  perhaps  unnecessary,  ex- 
prase  which  must  ensue.  But,  upon  -  this 
subject,  let  it  be  observed,  that  the  defto- 
dant  who  craves  oyer,  is  the  V»^J  who 
must  pay  for  the  pradnetion.  Tbia,  it  is 
to  be  |weraned,'Will  operate  as  a  oheck, 
and  prevent  him  from  seeking  the  piodue- 
tion  of  -die  document,  widumt  an  actual, 
or  at  least  aprobable-neoeasity.  Besides^ 
this  is  3  case  which  should -be  decided 
upon  principle,  and  not  upon  a  secmdary 
consideration  of  this  description.  The  role 
should  be  made  absolute. 

Pabk,  J. — I  agree.  It  is  clear,  looking 
not  alone  at  the  course  of  practice,  but  at 
the  authorities,  that  the  certificate,  whidi 
is  the  act  of  the  Court,  and  the  copy  of  the 
will,  form  one  instrument;  and  be  who 
craves  oyer  of  the  one,  craves  oyer  of  the 
other.  The  only  difficulty  lies,  I  think, 
as  observed  by  my  Lord,  in  the  great  and 
unnecessary  expense.  But  the  objection 
is  not  confined  to  this  case  alone ;  -  it  ia 
e(|tully  applicable  to,  and  co-^ctansive 
with  aU  others — to  those  eases,  for  example, 
in  which  deeds  whidi  may  he  much  kiaiger 
than  wiUs,-are  produced.  Pcnr  the  reaanna 

(t>  I8tn.4t«,4i3. 
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ilriB  ginoi  I  im  tff  o^ion  thai  the  jwlg- 
■tntibeuld  be  wt  aude,  as  iign«d  before 
dw  &PK  for  pleadikig  had  exinred. 
'  Vacohan,  J. — I  am  of  the  same  opinion. 
Ik  eoits  bere  are  not  costs  in  the  cause, 
bsl  mut  be  borne  by  the  person  who  has 
eommitud  the  irr^ularity. 

BounQUBT,  J. — It  must  be  admitted, 
ibt  by  the  eommffii  practice,  it  is  not  the 
wtificate  of  the  bishop  alone,  but  it  is 
»eh  certi6eate  vrith  the  copy  of  the  will 
imwxed,  wbich  constitutes  letters  testa- 
nnltij.  It  is  important  to  the  defendant 
ts  ne  wbo  and  what  the  executors  are. 

Rmk  mhtabUe/or  tettii^  tuide  the 

[After  judgment  was  prooounced,  Tin- 
m,  CJ.  zt&neA  .to  Haulae'a  eoje,  9  Rep. 
fl; «)  wbere  it  is  aaid,  **  But  as  tabringing 
rfadooain  the  King's  courts/the  Judges 
^Botidmit  executors  to  sue  for  things 
bictioo,  unless  they  shew  the  will  proved 
Mj  mder  die  seal  of  the  ordinary."] 


iw.  20.  I     COLUHS  a.  j£mkins. 

fane—Material  Evidence.^ 

I*  OR  KtiiM  Upon  tht  warranty  of  a  harte^ 
^yiawntitn  bfthe plmnliff"$  aUorneu.im 
Atmuijf  ofmUUa€»,  to  th*  d^mSnUt 
mmti     tke  agmt  of  the  d^endtmlU 
"ttMigr  ta  the  «raw  coMtfy,  htfommg  Mm 
MUDMiufiKaJv  requiring  the  price  paid 
ft  k  telunud,  and  staln^,  that  in  ease 
^tre,  iMttructioHe  would  be  gwen  to  tell 
Ik  ami/  bg  auction  to  the  highett  bidder, 
'^if  io$t  ensued  an  action  »oM  be  brought 
M  demagetf  adding,  that  the  horee  nouid 
^  itft  at  keery  at  the  defendant's  expense 
Mii  loldf-^mas  held  af^cient  to  fulfil  the 
llm^s  undertahingt  to   give  material 
at^sKet  in  that  comUg  where  the  venue  had 
ktn  retained,  imuamek  at  such  letter  went 
*»tsciMic  the  damages. 
Qosre--/t  the  optnioa  of  a  scientific  per- 
a  oranger^  given  tffter  hearitig  a  <(ato- 
*«(  ^faeU  upon  the  InuA  strident  tofu^t 
^ckimdertakuigr 

Cue  oo  the  warranty  of  a  horse, 
^bss— The  general  issue,  and  that  the 
hone  was  sound* 

Hn  SxmiKs,  VII.-C.P. 


The  venue  in  the  actkm,  which  was  ori- 
guutlly  in  the  county  of  Middlesex, 
was  afterwards  changed  by  the  defendant 
on  an  affidavit,  that  the  cause  of  action 
arose  in  the  county  of  Worcester,  and  was 
taken  back  by  the  plaintiff  on  the  usual 
undertaking  to  give  material  evidence 
arising  in  the  county  of  Middlesex. 

At  the  triaU  before  Tindal,  C.J.,  the 
evidence,  which  it  was  contended  for  the 
plaintiff  fulfilled  this  undertaking,  was  the 
testimony  of  a  professional  man,  who  heard 
the  evidence  given  in  court  for  the  plain- 
tiff, and  thereupon  gave  his  opinion  as  to 
the  soundness  of  the  horse;  and  a  letter 
written  by  the jphiintiff's  attorney,-  dated 
King  Street,  Cheapside,  bat  proved  to 
have  been  actually  written  at  the  attorney's 
private  residence  in  Barton  Crescent,  Mid- 
dlesex, and  to  have  been  shewn  to  the 
plaintiff's  attorney  by  the  town  agent  of 
the  defendant's  attorney,  in  that  county. 

The  letter  was  as  follows  : — *'  35,  Kiiw 
Street  Cheapside,  London,  30th  of  March 
1837  Mr.  Collins,  of  North  Street,  Lam- 
beth, has  conferred  with  me  on  the  subject 
of  a  bay  gelding,  bought  by  him  of  yon  on 
the  24tb  inst.,  with  a  warranty  of  sound- 
ness. The  animal  in  question  has  been 
subjected  to  the  examination  of  a  skilful 
veterinarian,  who  has  pronounced  him  un- 
sound-; added  to  which,  for  a  considerable 
thne  the  misoandnesB  of  thishorse  faas-bcen 
notorious.  I  have  therefore  to  request, 
that  the  price  paid  for  him  be  remitted  td 
me  by  return  of  post,  leather  with  fi«., 
my  charge  for  this  application ;  and,  in 
the  event  of  your  failing  to  do  so,  instruc- 
tions  will  be  sent  to  Mr.  Bingley,  of  the 
Repository,  Birmingham,  to  sell  the  horee 
in  question  by  auction,  to  the  highest  Ud- 
der; and  should  any  loss  arise  to  Mr. 
Collins,  an  action  will  be  immediately 
commenced  against  you  for  derails.  And 
I  desire- you  expressly  to  understand,  that 
until  the  horse  be  sold,  he  is  atandii^  at 
Mr.  Bingley's,  at  your  expense." 

Hie  pTaindff  had  a  verdict,  subject  to  a 
motion  to  enter  a  nonsuit,  if  the  above  un- 
dertaking had  not  been  complied  widi. 

Talfourdt  Sery*  havii^  obtained  a  rule 
accordingly — 

WildCt  Setj.  and  Chamtell  shewed  cause. 
— The  writing  of  the  letter,  the  putting  of 
it  in  the  post,  and  the  production  of  it  in 
s 
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Middlesex,  were  evidence  of  what  was 
done  in  that  county— The  King  v.  Burdett 
(1).  TkeKmg  v.  jrattm(i),  TKeKingy. 
WimMM{9\  and  The  King  y.  JohnMtm{4i). 
The  date  of  the  letter  was  immaterial,  as 
it  did  not  mislead.    It  was  incumbent  on 
the  plaintiff  to  give  notice  of  the  unsound- 
ness, for  the  purpose  of  removing  difiicul' 
ties  on  the  trial ;  for  though  notice  was  not 
actually  necessary,  the  not  giving  of  it  will 
be  a  strong  presumption  against  the  buyer, 
that  the  horse  at  the  time  of  sale  had  not 
the  defect  complained  of,  and  will  make 
the  proof  on  his  part  much  more  difficult ; 
per  Lord  Loughborough  in  Fielder  v.  Star- 
ma{5).    Why  should  not  the  undertaking 
to  give  nuterial  evidence,  be  satisfied  by 
this  letter  as  well  as  it  was  held  to  be  satis- 
fied by  proof  of  letters  containing  invoices 
of  goods,  having  been  put  into  the  post- 
ofiice  of  the  county  in  which  the  venae 
was  retained  t—lialey  v.  Baie$  (6).  The 
case  is  clearly  withm  that  of  Cw(t« 
Drinkwater(7),  where,  the  injury  being  re- 
ceived in  one  county,  the  inconvenience 
suffered   and  expense  incurred  by  the 
plaintiff  in  another  county,  were  held  to  be 
material  evidence  of  a  matter  in  issue, 
arising  there  within  the  meaning  of  the 
undertaking  given  by  the  plaintiff,  in  an- 
swer to  a  motion  to  change  the  venue. 
The  letter  was  also  most  important,  inas- 
much as,  besides  giving  notice  of  the  de- 
fect, it  desired  a  sale,  and  informed  the 
party  that  the  horse  stood  at  livery  at  his 
charge.  If  the  borse  had  not  been  tendered 
to  the  defendant,  the  plaintiff  could  not 
recover  damages  ibr  the  expense  of  his 
keep — CatmU  v.  CMire(8).    And  after 
teAder  and  refusal,  Uie  buyer  is  entitled  to 
keep  the  horse  for  a  reasonable  time,  till 
he  can  sell  it,  and  may  recover  against  the 
aeller  for  the  keep  of  the  horse,  during  a 
reasonable  time — ElUe  v.  CAinnocA(9), 
and  M'Kenxie  v.  Hancock{lO).   The  evi- 

(t)  4B.&  Aid.  95. 
It)  1  Canpb.  <15. 
(S)  C  Cinpb.  506. 

(4)  7  Ewt,  65. 

(5)  1  H.  Black.  19. 

(6)  fl  CrA  &  Jn.  659 ;  B.  c.  1  Law  J.  Rep.  (11.8.] 
Each.  t*7. 

(7)  t  &  &  Ad.  169 ;  a.e.  9  Law  J.  Rapi  K.B. 
175. 

{8)  1  Taunt.  566. 
(9)  7  Car.  &  Pay.  169. 
^10)  Ry.  &  Uoo.  436. 


dence  given  by  a  professional  person  in  the 
coun^  of  Middlesex,  as  to  ^e  state  of  the 
hoive,  w«s  also  material  in  respect  of  the 
warranty;  and  it  could  not  be  objected 
that  the  witness  had  never  seen  the  borae. 
It  would  be  competent  to  such  witness, 
(and  his  testimony  would  be  most  impor- 
tant for  the  attainment  of  justice,)  to  state 
from  the  account  given,  bis  opinion  of  the 
anterior  health  of  the  animal ;  and  a  con- 
clusion might  thence  be  drawn,  as  to  the 
horse  being  alHicted  with  or  free  from  the 
alleged  defect.  Such  evidence  would  be 
atlmissible  and  important  upon  the  same 
principle  as  upon  a  question  concerning  the 
seaworthiness  of  a  ship,  after  the  evidence 
of  persons  who  have  examined  her  condi- 
tion, experienced  Bhipwrights,  who  never 
saw  her,  may  be  called,  to  say,  whether, 
upon  the  facts  sworn  to,  she  was,  in  their 
opinion,  seaworthy  or  not — Bechmtk  t. 
Sydehothttm{\\). 

Tidfmirdt  Sen.  and  Shu  m  nii^ort  of 
the  rale. — If  the  undertaking  bas  been 
satisfied  in  this  case,  it  may  as  well  be  dis- 
pensed with  altogether,  for  this  description 
of  evidence  may  always  be  given  by  the 
plaintiff.    Formerly  the  Courts  ceruinly 
went  to  great  lengths,  in  the  interpreuUon 
which  they  ^at  upon  the  undertaking  to 
give  material  evidence  in  the  county  in 
which  the  venue  was  retained ;  it  was,  for 
instance,  held  in  the  Court  of  Kill's  B«idi, 
that  in  an  action  by  the  assignee  of  a  bank- 
rupt, the  plaintiff'i  undertaking  upon  bring- 
ing the  venue  back  to  Middlesex,  was 
satisfied  by  the  ]»wluction  of  the  commis- 
sion of  buikmpt^  tested  at  Wettminaler 
—2  Mm.  4-  Seht.  86.  But  latterly  it  hn 
been  the  ot^ect  of  the  Courts  to  nnmiw 
the  rule,  and  for  an  obvious  reuon,  vis. 
that  the  result  of  a  trial  may  be  very 
ferent  in  the  county  in  which  the  cauee  of 
action  arose,  from  that  which  may  take 
place  in  a  different  county.    The  cue  of 
Curtis  V.  Drinhtater  is  not  questioned, 
but  the  objection  is,  that  the  letter  of  the 
attorney,  and  the  opinion  of  the  professional 
man  present  at  the  trial,  were  not  mnterial 
evidence  of  some  matter  arising  io  ihs 
county  of  Middlesex. 

TiMDAL,  C.J. — As  it  appears  to  me.  this 
case  is  determined  by  tmt  of  CuriiM  r. 
(11)  t  Campb.  nr. 
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DruikmaUr,  The  point  eumot  be  disputed 
■Aer  Uw  decuion  there.  The  letter  must 
be  material  in  e0ect,  where  its  object  was 
■a  here,  that  the  damages  should  be  tn> 
creased.  Now,  the  fact  of  the  letter  being 
written  in  the  county  of  Middlesex,  coupled 
with  the  other  fact  of  the  admission  pf  its 
being  received  in  the  same  coanty,  brii^ 
the  case  completely  within  that  of  Cvrti* 
v.  DrinkMOer;  and  the  rule  diould  be  dia- 
eharged. 

PAax,  J. — I  agree.  The  meaning  of 
the  nudertakii^  was  not  as  is  contended 
for,  that  the  letter  should  be  material  to  a 
point  in  issue;  but  that  it  should  go  to  the 
aiEioiint  of  damagea,  and  be  instrumental 
in  decidii^  whether  they  should  be,  for 
instance,  iOOL  or  BOOl. 

Vavohax,  J. — I  am  of  the  same  opinion. 
The  question  is,  as  to  the  materiuity  of 
the  letter  in  giving  a  preponderance  of 
dami^ea.  Curth  v.  Drinkwater  decides 
die  caae. 

BosAHQUBT,  J. — The  case  is  decided  by 
dtat  above  referred  to.  It  is  quite  clear, 
that  the  letter  was  material  for  the  purpose 
of  increasmg  the  danu^es.  The  rule 
should  be  diachu^^ed.  . 

Sale  diteharged. 


1SS8.     \   BICKB  e.  THX  DUSK  or  BBAO- 

Jan.  S2.  /  FoaT. 

Bill  of  Exchange — Evidence — Misdirec- 
tion, 

'  In  an  action  againtt  the  defendant,  a* 
drawer  of  a  Mlof  exchange,  md  issue  joined 
wpon  the  fact  of  notice  of  dishonour  by  the 
acceptor  not  hetng  given,  evidence  of  the  de- 
fendant having  desired  the  holder  to  exhaust 
Ait  appGcations  to  the  acceptor  for  payment, 
and  ^  (the  defendant's )  having  offered 
to  become  a  covenantor  in  a  deed  y  annuity 
tm  pay  the  amount,  was  held  not  svffidently 
dittinet  to  imply  a  promise  on  the  part  of  the 
defendant  to  pay  the  bill. 

fykere  the  Judge,  in  hi*  summing  up, 
eemmtented  upon  the  length  of  time  far  whkh 
the  holder  kept  the  im,  and  remarked  upon 
the  ex^wirtuaary  drcumslanee-  of  an  ta~ 
IfM  hang  hnm^t  m  the  year  18S7  on  a 
6iil  dme  m  1881,  and  told  the  jury,  that  it 
waa  MBspofriUp  thai  the  defendant  should  have 


received  eomideraiim : — Held,  that  mck  o6- 
eervationf  did  m4  amomt  to  a  misiireetiont 

This  was  an  action  by  the  indorsee 
against  the  defendant,  as  the  drawer  of  a 
bill  of  exchange,  dated  the  5tb  of  Septem- 
ber 1831,  for  500/.,  of  which  the  late  Lord 
Foley  was  the  acceptor. 

The  declaration  cobtained  two  counts, 
one  upon  the  bill,  the  odier  on  an  account 
stated. 

Pleas — To  the  first  count,  first,  no  due 
notice  of  the  non-payment  of  the  bill; — se- 
cond, no  consideration  for  the  drawing  and 
indorsing  by  the  defendant;  that  the  same 
waa  drawn  for  the  use  and  accommodation 
of  Lord  Foley,  and  the  defendant  ddiver- 
ed  the  same  to  Lord  Foley,  widiout  value 
or  eonaideration ;  that  Lord  Fole^  delivered 
the  bill  to  the  (Jaintiff  to  get  it  discounted ; 
that  the  plaintiff*  did  not  get  the  bill  dis- 
counted, but  held  it  without  value.  To 
the  second  count,  non  assumpsit.  Issues 
joined. 

On  the  trial,  at  Westminster,  before 
Vaughan,  J.,  at  the  Sittings  after  last  Tri- 
nity- term,  it  appeared,  that  the  bill  was 
drawn  in  the  year  1881,  by  the  defendant, 
then  Marquis  of  Worcester,  and  became 
due  in  the  same  year;  that  when  due  it  waa 

? resented  to  the  acceptor  and  dishonoured, 
he  defendant  desired  that  the  holder 
ahonld  exhaust  his  applications  to  Lord 
Foley  upon  the  anigect;  and, subsequently, 
he  offered  to  enter  into  an  arrangement  for 
railing  an  annuity  to  satisfy  the  demand. 
In  his  summing  up,  the  learned  Judge  said, 
that  it  was  an  extraordinary  circumstance, 
that  the  defendant  should  be  sued  in  1837 
on  a  bill  which  was  due  in  1831  ;  that  it 
was  impossible  that  the  defendant  should 
have  received  any  consideration  for  the 
bill ;  this,  he  said,  was  apparent,  from  the 
applications  for  payment  being  made  to 
Lord  Foley.  A  verdict  having  passed  for 
the  defendant, — 

Wilde,  Serj.  obtained  a  rule  for  setting 
it  aside,  on  the  ground  of  misdirection, 
and  also  on  an  affidavit.  He  contended, 
that  the  evidence  given  on  the  trial  was 
sufl!icient  to  shew,  that  the  defendant 
had  promised  to  pay  the  hill  after  it  be- 
came due,  and,  in  auch  case,  the  jury 
should  have  been  told,  that  everything 
must  be  presumed  against  him.  It  waa  to 
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be  preiumied  from  the  promise  so  made, 
that  the  bill  had  been  presented  for  pay- 
ment in  due  time  and  dishonoured,  and  that 
due  notice  had  been  given  of  it  to  the  de- 
fendant—Ztmrfw  T.  RobertMn  (1).  The 
doctrine  of  presuming  everything  against 
the  party  liable  on  s  bill,  after  a  promise  to 
pay,  had  also  been  established,  and  carried 
evea  further  in  other  cases — Potter  v,  Ray- 
worth  (2),  Gurnon  v.  Mttz  (3),  Tayior  v. 
Jonea{^)t  Wood  v.  Bronm  (5),  and  Fletcher 
V.  Froggarl  (6). 

Talfourd,  SerJ.  and  Petertdorff  shewed 
cause,  contending,  that  the  direction  of  the 
learned  Judge  was  correct,  as  the  evidence 
was  not  sufficient  to  shew  a  notice  of  dis* 
honour,  or  tia  express  waiver  thereof ;  and 
they  also  submitted,  that,  according  to  the 
new  rules,  evidence  of  a  waiver  could  not 
be  given  under  the  issue  Joined.  The  cases 
citMwereinapolicaUe.  luLmtSe v. Robert' 
ao»t  the  defendant  made  an  actual  promiaa 
to  pay.  In  Potter  v.  Raywortk,  the  ground 
of  decision  was*  that  the  promise,  whether 
made  to  a  third  person  or  not,  was'  equally 
evidence  that  the  defendant  was  conscious 
of  his  liability  to  pay  the  note;  andasimilar 
principle  might  be  extracted  from  Taylor 
V.  Jonet.  The  defendant,  here,  never  ad- 
mitted his  liability  to  pay;  and  in  this  re- 
spect the  case  bears  a  strong  analogy  to 
Borradaile  v.  Lowe  (7),  where  a  letter  was 
written  by  the  indorser  of  a  bill,  who  had 
been  applied  to  for  payment  after  several 
days  lacheSf  telling  the  plaintiff  that  he 
would  not  remit  till  he  received  the  bill, 
and  desiring  the  plamtiiT,  if  he  considered 
the  defendant  as  unsafe,  to  return  the  bill 
to  prior  indorsers :  and  it  was  held,  that 
such  letter  did  not  constitute  anch  a  waiver 
otiachest  nor  was  such  a  promise  to  pay, 
as  shotdd  prevent  the  defendant  from  re- 
fusing paprment,  on  discovering  that  in  law 
he  was  discharged.  The  present  was  not 
so  strong  a  case  as  that  of  Standage  v. 
Creighton  (8),  where  it  was  held,  that  an 
oflfer  on  the  part  of  the  indorser  of  a  bill 

(1)  7Ea«t,t31. 
(«)  IS  East.  417. 

(3)  1  B.  &  C.  193}  s.e.  3  Uw  J.  Bsp. 
K.B.  75. 

(4)  t  Campb.  105. 

(5)  1  Stark.  t\7. 

(6)  S  Car.  &  Fa*.  309. 

(7)  4  TaanL  9S. 

^8)  5  Car.  &  Pay.  406. 


to  pay  part  of  the  amount  and  the  costs, 
and  to  give  a  warrant  of  attorney  for  the 
residue,  will  not  dispense  with  the  jHtoof 
of  notice  of  dishonour. 

Wilde  and  BayUyt  in  support  ctf  the  r^ 
contended,  that  the  evidence  given  at  d» 
trial  was  suBSdent  to  prove  a  pmnise  to 
pay ;  and,  consequently,  the  cues  cited  led 
to  the  conclusion,  that  notice  of  dishenoar 
was  admitted  to  have  been  given.  They 
also  urged,  that  the  learned  Judge  hid 
down  the  doctrine  of  law  too  broadly,  when 
he  decided  upon  the  facts  which  constituted 
such  promise,  which  was  for  the  coottder- 
ation  of  the  jury.  The  fects  coastitating 
and  amounting  to  such  promise,  were  aot 
like  those  which  made  a  person  execatsr 
de  ton  tort,  and  which  were  for  the  dednm 
of  the  Judge — per  Duller,  J.,  in  Padg^ 
V.  Priett  (9). 

TixoAK,  C.J.— The  verdiet,  here,  hsi 
been  given  tm  the  precise  issue  nansd  oa 
the  record,  whether  or  iiot  notiee  tiX  dis- 
honour was  given  to  the  defendant}  wA 
this  has  been  done  in  oonformi^  widi  As 
new  rules,  by  which  it  is  required,  thsk 
the  precise  matter  should  be  brought  be- 
fore the  jury,  and  submitted  to  their  con- 
sideration. The  question  before  lu  is, 
whether,  upon  the  evidence  given  in  the 
cause,  that  which  was  said  by  the  ksmed 
Judge  in  his  charge  to  the  jury,  anHwated 
to  a  misdirection;  and  as  it  appears  to 
me,  there  was  nothing  in  the  remarks 
of  the  Judge,  be  they  more  or  less  strong, 
which  should  he  considered  or  viewed 
in  such  light.  The  oases  refened  u> 
on  the  sub^t,  cariy  the  matter  to  lUi 
only — if  after  the  bul  is  due  die  drawer 
distinctly  promises  to  pay  the  biU,  die 
inference,  if  not  met  by  strmigw  endenee 
on  the  other  side,  is,  that  the  IhU  was  duly 

? resented,  and  notice  of  dishonour  ^ven. 
'his  doctrine  rests  simply  on  the  ground, 
that  men  are  not  prone  to  make  admituoos 
against  themselves ;  and  that,  consequeedy, 
no  man  would  m^e  that  admisaioa  now 
particularly  referred  to,  if  due  notice  of 
the  dishonour  of  the  bill  was  not  given 
him.  Lundie  v.  Robertson  goes  to  this  ex- 
tent and  no  farther:  the  defendant  Uiere 
m^  an  actual  binding  promise  lo  p^Ti 

(9)  t  Tsna  Kep.  97. 
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aad  though  upcn  a  lubiequeDt  occauoa  be 
made  one  less  stnmg  aira  conclusive^  he 
could  not  get  over  vte  first.  The  efiect 
of  the  evidence,  here,  was  to  be  decided  by 
the  ^ury ;  and  if  thejt  in  coming  to  a  con- 
dtwiOD,  had  found  tbnr  verdict  fbr  the  plain- 
tifl^  I  sboald  not  have  consented  to  disturb 
it.  But  as  it  appears  to  me,  the  promise 
of  the  defendant,  here,  has  not  been  so 
distinct  as  is  requisite  for  the  purpose  of 
snpportaig  that  which  is  contended  for. 
The  party  had  the  bill  in  his  hands  for  six 
mmuis  after  it  was  due,  and  when  the  in- 
terview took  place,  there  was  no  distinct 
promise  made  by  the  defendant  to  pay. 
The  defendant  (usired  the  witness  to  ex- 
huut  all  bis  efforts  vith  Lord  Foley,  for 
the  puiQOsa  of  making  him  pay.  The  wit* 
nesa  bad  then  Ae  bill  in  his  bands,  and, 
afiarwavda,  upon  loine  odMr  negotiations 
betweoi  them,  the  defendant  proposed  to 
be  a  jaint  oorenutar,  in  raising  money 
npon  a  deed  of  anuuty ,  if  the  parties  would 
anent.  How,  this  cud  not  amount  to  a 
direct  promise  by  ban.  But  it  was  evidence 
for  the  jury ;  and  they  found  a  verdict  for 
the  defen^nt,  cocning  to  a  ccHKlusion  so 
fer  fair  and  just,  that  the  noble  defendant, 
Uite  others  similarly  circumstanced,  was 
entitled  to  notice  of  the  dishonour  of  the 
bill,  and  that  he  should  have  received  it 
fran  the  situation  in  which  he  was^aced 
as  to  the  hcdder.  This,  abstracted  from 
any  point  of  law  which  might  arise,  was 
matter  for  the  jury,  fi-om  which  they  were 
to  draw  tbeir  inference.  It  was  also  a  anb- 
ject  on  whidi  the  defendant's  counsel  had 
a  right  to  ezcvciBe  his  ingenuity,  and  the 
yieraiet  whidi  has  been  pronounced  should 
not  be  act  aside,  as  for  misdirection,  be- 
caoae  ibe  kamad  Jud^  not  taking  firom 
the  jury  the  cMisideration  of,  and  tne  de- 
eision  upon,  the  facts,  upon  which  it  was 
their  duty  to  determine,  has  thought  proper 
to  xaake  certain  observations.  Indepen- 
dently, however,  o^  and  with  reference  to 
the  objeetioo,  founded  upon  the  alleged 
miadirectioa,  the  verdict  should  be  setaside, 
in  consequence  of  the  ststement  made  in 
the  affidavit,  and  a  new  trial  shotdd  be 
granted  apon  payment  of  costs. 

PAax,  J.— Not  being  in  court  when  the 
aaotkm  was  made,  I  have  listened  most 
attentively  to  the  argument,  for  the  pur- 
pose of  ascertaining  whether  this  strictly 
md  properly  amounted  to  a  mudirection* 


Now,  the  observations  of  a  Judge  do  not 
unooat  to  a  misdirectaon  becanse  dun) 
are  not  satisfectory  to  eounsel  oa  ene  nae 
or  the  other.  The  Jndge's  observMiona, 
be  they  strong  or  be  they  weak,  do  not 
amount  to  such.  Here,  there  is  no  colour 
for  the  allegation  ;  the  only  strong  obser- 
vation addressed  to  the  jury  here  was,  as 
to  the  long  period  of  time  for  which  the 
party  held  ttie  bill.  It  was  not  pretended, 
that  during  that  interval  any  application 
had  been  made  to  the  defendant  to  pay  the 
bill.  1  think,  the  jury  came  to  a  wrong 
conclusion,  and  the  verdict  ought  not  to 
stand ;  but,  whether  it  should  be  set  aside 
fbr  a  misdirection,  or  fbr  their  mistake,  art 
distinct  questions,  and  require  very  diflfer- 
eot  ooasiderations;  and  the  verdict  should 
not  be  set  aside  for  a  misdirection.  I  say 
this  without  referrmg  to  Ae  affidavits  «nd 
upon  the  subject  of  this  affidavit,  I  am  ^ad 
that  the  pnwm,  Edwards,  is  found,  who,  it 
is  said,  can  give  direct  information  of  the 
defendant  having  received  due  notice  of 
the  dishonoar  of  the  bill;  and,  in  conse- 
quence of  the  party  being,  as  it  is  said,  able 
to  give  such  proof,  there  should  be  a  new 
trial  upon  payment  of  costs. 

Vauoham,  J. — Afier  what  has  fall  en 
frmn  my  learned  Brothers,  I  will  not  say 
much  upon  the  subject;  I  am,  however, 
for  firom  thinking  that  justice  will  not  be 
ultimately  advanced  by  sending  the  case 
to  a  second  trial,  but  not  for  misdirec- 
tion. My  Brother  Wilde  has,  I  think,  laid 
down  his  proposition  of  law  too  largely,  and 
I  will  not  subscribe  to  it.  He  has  said, 
that  a  promise  to  pay  is  conclusive  and 
binding  upon  the  party.  But  I  always 
nncterstood  it  was  a  presumption  more  or 
less  strong,  according  to  the  circumstaces 
of  die  case  ;  and  here  the  question  for 
the  jury  was,  whether  the  circumstances 
of  the  case  were  not  of  such  a  nature  as- 
to  repel  the  presumption  altc^ether.  The 
bill  was  drawn  in  1831,  and  became  due 
in  the  same  yesr ;  it  then  came  into  the 
hands  of  the  party  who  gave  evidence ;  and 
1  certainly  put  it  to  the  jury  to  consider 
the  circumstances  under  which  he  came 
before  them.  He  said,  first,  that  he  had 
the  bill  about  the  time  it  became  due;  and, 
afterwards,  he  said,  that  haJiad  it  not  quite 
so  soon ;  and  he  kept  it  until  the  month  of 
May,  a  period  of  six  months.  Then,  there 
was  a  negotiation  about  an  annuity.  The 
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probability  ig,  that  the  drawer  and  acceptor 
of  this  bill  were  in  the  habit  of  accommo- 
dating each  other.  These  were  the  cir- 
cumstances, and  let  us  apply  them  to  the 
case  before  us.  Besides,  the  action  was  not 
broufdit  until  two  years  after  the  death  of 
Lord  Foley,  the  acceptor,  when  there  could 
be  no  hope  of  payment  from  that  quarter. 
'  All  this  was  for .  the  CMisideration  of  the 
jury.  The  presumption  of  notice  of  dis- 
nonour  stands  or  falls  like  all  other  pre- 
sumptions supported  or  rebutted  by  evi- 
dence. A  consideration  of  all  these  circum- 
stances was,  I  repeat  it,  left  to  the  jury; 
and  on  the  specific  issue  of  notice  of  dis- 
honour, they  found  the  vierdict  for  the 
defendant. 

BosANQDST,  J.— If  the  jury  had  found 
their  verdict  for  the  plaintiff, theCourt  would 
hot,Ithink,haTedisturbedit;  Isaythis in- 
dependently of  theafiBdavit;  but  I  am  clear, 
that  a  new  trial  should  not  be  granted  oo 
the  ground  of  misdirection.  The  issue  was 
found  an  the  notice  <^  dishonour,  and  the 
pnmAfmae  evidence  for  the  plaintiff'  was 
tobeansweredby&ctorobservadon.  Evi- 
dence ofpretnmpUon  of  a  fact  is  to  be  rebut- 
ted by  evidence— it  is  not  conclusive;  and 
here,  I  think,  there  was  presumptive  proof 
to  guide  the  judgment  of  the  jury,  that  no- 
tice of  dishonour  had  been  given.  If  the 
Judge  had  told  the  jury,  that  they  were  to 
come  to  a  conclusion,  influenced  by  his 
observations,  whether  they  believed  the 
evidence  or  not,  or  if  he  had  not  lefl .  to 
them  the  consideration  of  the  facts,  upon 
which  the  law  has  appointed  them  to  decide, 
counsel  might,  in  either  case,  have  tendered 
a  bill  of  exceptions  ;  but,  if  the  Judge  in 
his  summing  up  makes  ceruin  observatiMU 
as  to  that  degree  of  weight  to  whidi  he 
thinks  the  evidence  entitl^,  and  if  the  jury 
appl^  a  proper  and  sound  judgment  to  the 
consideradon  of  the  salgect,  such  observa- 
tions do  not  amount  to  a  misdirection.  As 
to  the  case  here,  it  would  appear  from  the 
affidavit  that  the  jury  have  found  a  verdict 
contrary  to  the  facts  of  the  case ;  and,  con- 
sequently, there  should  be  a  new  trial  upon 
pqrraent  of  costs. 

Rule  for  granting  a  new  trial  vpon 
the  ground  of  misdirection,  die- 
charged.  For  granting  it  tm 
the  tf0idamt,  upon  payment  ^ 
coeit,  abtdkte. 


Jan.  22.  ) 

Bill  of  Particulars — Amendment — Costs. 

Where  a  defendant^  noimUhttaniUng  a 
candid  and  expUeit  statemeiU  in  <Ae  pHrnn' 
tiff's  bill  <if  particulars  of  the  eums  for  whiek 
he  received  ereditt  and  of  the  baiamee  sought 
to  be  recovered,  pleaded  in  shcA  a  mamur  as 
to  compel  the  puunt^ to  amend  the  decfara- 
tion,  the  Court  nmuld  not  allom  Asm  to  wifA- 
draw  his  plea,  and  plead  de  novo,  but  f  Aey 
gave  him  leave  to  amend  his  plea^  and  aiiow' 
ed  him  Zs.  id.  for  <Ac  cost*  tf  mkA  ammi^ 
ment. 

Assumpsit  for  the  recovery  of  a  balance 
of  S5l.  for  hcMTses  sold  and  delivered.  The 
damages  were  laid  in  the  declaratioa  at 
100/.  A  bill  of  particulars  having  been 
delivered,, the  defendant  pleaded,  first,  non 
assumpsit ;  second,  die  payment  of  330i. 
to,  and  the  acceptance  of  anch  sum  by  dit 
plaintiff  in  satunctiM  of  all  damagea  aus- 
tained  by  him.  Upon  this  the  irfaintiff 
took  out  a  summons  to  amend  the  de«dara- 
tion  by  inserting  the  damages  at  SOOi,  in- 
stead of  loot.,  uid  he  explained  to  the 
learned  Judge,  Park,  J.,  that  the  plea  of 
payment  was  for  the  purpose  of  throwing 
difficulties  in  his  way,  inasmuch  as  the  biU 
of  particulars  gave  credit  for  the  payment 
of  the  sum  of  S30/.,  and  informed  the  de- 
fendant that  the  demand  was  for  SBL  the 
balance.  The  statement  as  to  the  bill  of 
particulars,  was  sssented  to  on  the  part  of 
the  defendant,  and  an  application  waa  made 
to  plead  de  novo.  The  learned  Judge  re- 
fused permission,  but  gave  leave  to  amend 
the  plea,  so  as  to  meet  the  declaration,  and 
made  an  order  that  costs  fi>r  so  doiag 
should  be  allowed  to  the  amount  of  8a.  4sL 
instead  of  St.,  at  which  sum  the  defendant 
estimated  them. 

Bayleif  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  the  order  of 
the  learned  Judge,  as  to  the  allowance  of 
the  Sf.  4d.  for  costs  should  not  be  rescind- 
ed, and  why  the  defendant  should  not  be  at 
liberty  to  plead  de  novo. 

fVilde,  Sen.  shewed  cause,  and  con- 
tended, that  the  order  of  the  learned  Judge 
was  perfectly  correct.  ■  The  bill  of  parti- 
eulars  pointed  out  to  the  defendant 
exact  atate  of  things,  and  enabled  bun  ta 
plead  with  accuracy  and  precision.  Tlic 
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eflSnrk  to  plead  de  novo  wu  nuuiifi»tly  for 
the  pnipoM  of  gaining  time  end  pattin|; 
the  plaintiff  to  expense.  The  proposition 
was  therefore  most  justly  rejected,  and 
the  sum  allowed  was  suflScient  for  the  costs 
of  the  amendment. 

Bayley,  contrfi,  urged,  that  when  the 
jdaintiif  was  allowed  to  amend  his  decla^ 
ration,  the  defendant  was  always  at  liberty 
to  plead  de  novo.  Such  liberty  was  pecu- 
liarly necessary  to  the  defendant  here,  as 
his  plea,  as  put  upon  the  record,  was  bad, 
and  could  not  be  conndered  as  an  answer 
to  Uie  declaration  in  its  amended  state,  in- 
asmnch  as  the  payment  and  acceptance  of 
SSOi.  coald  not  be  said  to  be  in  foil  satis- 
&eUon  of  500^,  the  sum  to  which  the  da- 
BU^es  were  raised — TAomoM  v.  Healkom 
(1).  NeitberwBsitcompetentto  the  learned 
inAge  to  limit  the  costs  of  amendment 
ta8t.4d.  The  taxation  of  such  should  be 
left  to  the  diseretion  of  the  officer,  whose 
junctions  upon  this  occasion  his  Lordship 
had  taken  upon  himself  to  perfo^. 

TiMDAL,  C.  J. — As  it  appears  to  me, 
the  defendant  has  been  altogether  wrong 
in  the  course  which  he  has  thought  proper 
to  pursue.   He  was  wrong  when,  upon 
his  first  going  before  the  Judge,  he  insisted 
upon  pleading  de  novo,  instead  of  asking 
leave  to  amend  his  plea.    A  very  trifling 
alteration  would  enable  a  man  possessed 
of  the  least .  knowledge  of  ordinary  prae- 
tiee  to  adapt  his  plea  to  the  a^eration 
which  was  made  in  the  declaration.  Hie 
declaration  was  framed  to  recover  the  sum 
of  100/.  for  goods  sold  and  delivered;  and 
the  defendant  having  required  a  bill  of 
particulars,  the  plaintiff  complied  with  the 
denund,  and  delivered  one,  in  which  he 
said  in  substance,  "My  original  demuid 
was  for  a  larger  sum,  but  you,  by  your 
pi^meots,  have  reduced  it  to  85/.,  and  I 
mean  to  recover  that  sum  as  the  balance  due, 
nnder  the  claim  which  I  have  made  for  da- 
magetotheamountoflOO/."  Whatfollows? 
The  defendant's  attorney  turns  the  frank 
and  satisfactory  bill  of  particulars,  which 
he  has  received,  which  was  fair  and  candid, 
and  favourable  to  his  client,  into  an  attack 
gainst  the  plaintiff;  and  when  the  damages 
are  laid  in  the  declaration  at  100^,  he,  by 

(1)  tB.&C.  477. 


his  pleadii^  the  payment  or  acceptance  of 
the  sura  of  880/.  in  full  satis&ction,  ren- 
dm  it  necestary  for  the  plaintiff  to  go 
before  a  Judge,  and  to  say,  "  I  am  com- 
pelled, in  cmsequence  of  the  attack  made 
upon  me,  to  ask  leave  to  amend  the  decla- 
ration, and  lay  my  damages  at  500/.  in- 
stead of  100/."  Rebus  eic  stantibus,  the 
defendant  affected  to  plead  in  bar,  that  a 
certain  sum  was  accepted  in  satisfaction  of 
all  damages,  and  as  to  the  residue  that  he 
never  promised.  Now,  this  he  might  have 
done,  and  he  might  have  applied  for  leave 
to  alter  his  plea  in  this  manner ;  but  he  did 
not  ask  to  do  so ;  his  request  was  to  plead 
de  novo.  The  object  of  the  application 
was  to  obtain  more  time  in  abuse  of  the 
fairness  exhibited  by  the  plaintiff;  and  the 
effect  of  allowing  the  party  to  plead  de 
meo  woidd,  of  conne,  hie  an  unnecessary 
increase  of  costs.  I  am  therefore  of  opi- 
nion, that  the  Judge  was  right  in  refusing 
the  application.  Neither  do  I  think  the 
Judge  was  wrong  in  taxing  the  costs  of  the 
amendment  at  3s.  4id„  inasmuch  as  such 
sura  would  be  about  the  expense  iucurred- 
if  the  party  had  proceeded  as  he  ought.  I 
therefore  think  the  sum  of  8«.  4d.,  awarded 
by  the  learned  Judge,  was  sufficient ;  and 
the  rule  shotdd  be  discharged. 

Pask,  J. — I  will  only  say,  that  I  am 
extremely  surprised  at  Uiis  motion  being 
made  afler  what  took  place  before  me  at 
chambers. 

Vauohav,  J. — It  would,  I  think,  be  in- 
consistent with  the  due  administration 
justice  to  counteiumce  this  application. 
The  great  object  of  the  Courts  in  modem 
times  is  to  diminish  expenses  in  the  prose- 
cution of  lawsuits,  as  far  as  can  be  done 
consistently  with  the  attainment  of  justice. 
Here  the  damages  were  laid  generally  at 
100/. ;  and  when  the  defendant  applied 
for  a  bill  of  particulars,  the  plaintiff,  with 
a  degree  of  fairness  not  oflxn  exhibited, 
apprised  him  of  the  balance  which  had 
been  \e(t,  and  for  the  recovery  of  which 
the  action  was  brought.  When,  therefore, 
the  defendant  pleaded  as  he  has,  he  knew 
perfectly  the  real  state  of  the  case,  and 
that  he  should  not  have  pleaded  as  he  haa 
done.  I,  of  conrae,  know  nothing  of  either 
party ;  but  I  take  it  for  granted  that  they 
are  respectable  on  bodi  sides,  and  if  so, 
the  de&ndant,  by  ah^»ing  hia  course  in  |he 
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manner  he  has,  has  done  that  which  he 
ought  not  to  do.    By  hia  eondnct  he  has 
tnade  it  necessary  Ibr  the  plaintiff'  to  amend 
bis  declaration,  instead  of  pleading  spe- 
cially according  to  the  &ct8,  (thongh  npon 
this  subject  I  speak  with  humility,)  non 
assumpsit  as  to  some,  and  payment  as  to 
the  remainder;  and  thus  meeting  fairly 
that  which  was  fairly  communicated  to 
him.    Instead  of  doing  this  he  lias  endea- 
voured to  meet  the  difficulty  in  a  manner 
frhich  does  not  correspond  to  the  frankness 
and  fairness  exhibited  towards  him.  If 
he  were  not  disposed  to  adopt  the  course 
here  referred  to,  would  it  nothave  been  easy 
Ibr  him,  when  the  plaintiff^  waa  allowed  to 
amend  hia  declaration,  to  say  to  the  Jadge, 
that  as  the  plaintiff  bad  permission  to 
Amend,  be^  too,  should  be  at  liberty  to 
Arnold  his  idea ;  and  the  object  would  be 
attained  by  a  stroke  of  the  pen?  This,  how> 
ever,  was  not  done ;  but  the  party,  by  his 
conduct,  has  attempted  to  increase  the 
costs ;  and  the  inconvenience  which  results, 
if  any,  should  fall  on  his  own  head.  Now, 
with  r^ard  to  the  taxation,  it  is  said,  that 
by  taking  it  upon  himself  the  Judge  has 
gone  out  of  his  province,  and  has  done  that 
which  should  be  done  by  the  Master. 
There  certainly  is  no  neceasi^  for  Judges, 
who  attend  chambers,  to  take  any  addi- 
tional trouble  upon  themselves;  hut  it  waa 
undoubtedly 'competent  to  the  Judge  to 
tax  the  coats  instead  of  aending  the  matter 
to  the  Master,  who  is  but  the  ministerial 
officer  of  the  Court;    The  Judge,  I  r^eat, 
is  competent  to  perfi>rm  the  duty,  mindfal  of 
and  acting  ufmn  the  prewpt,  e$t  btmijudicu 
ampUan  juriadietitmem,  whi^  latter  word 
has,  It  should  be  rec<dlecttfd,  been  always 
looked  upon  as  synonymous  m^juttitiam. 
The  defendant  here  estimated  his  costs  at 
5l.i  such  esdmate  appeared  to  the  Judge 
preposterous,  and  the  attempt  was  not  al- 
lowed.  Tlie  rule  should  be  discharged, 
with  costa. 

BosAMQDBT,  J.  —  The  defendant  has 
brought  the  inconvenience  of  which  he 
complains  upon  himself.  He  has  taken 
advantage  of  the  fair  and  candid  manner 
in  which  the  plaintiff  conducted  himsdf. 
He  wished  to  {dead  in  a  certain  manner, 
when  he  might  have  amended.  He  did 
aot  uk  to  adapt  his  plea  to  the  declaration 
in  ita  Amended  state,  but  he  insisted  Obsti- 


nately on  his  r^ht  to  plead  de  noM ;  and 
the  Judge  was  right  in  refiisingtbenqueit, 
especially  as  the  plea  did  not  ga  to  the 
merita.  Had  he  asked  for  leave  to  ameid, 
it  would  have  been  given,  as  it  often  is. 
This,  however,  was  not  the  object  of  fats 
application  to  the  Judge,  and  be  must  now 
take  the  consequences  which  he  has  brought 
upon  himself.  With  regard  to  the  amomu 
of  the  costs  awarded,  nomme  iiMpgnjojiria, 
the  Judge  was,  I  think,  also  right.  Ifdw 
defendant  had  met  the  matter  fairly,  and 
said  respectfully  to  the  Judge,  **  Yoor 
award  is  St,  4d ,  butmy  expenses  are  more^ 
they  are  6«.  Sd.  or  ISf.  id."  the  Jndjts 
wouldjhave  listened  to  him.  He  would 
have  inquired  into  the  matter,  and  woold 
perhaps  have  called  a  deric  to  hia  asnM> 
ance;  but  the  defendant's  demand  far 
eosn  was  61.  Tina  waa  neitiier  mora  nor 
less  than  a  defiance,  and  conplianoe  widi 
the  request  was  of  course  remsed.  The 
Judge  had  a  right  to  award  the  coata  as  be 
has;  and  that  of  which  the  de&ndaat 
complains  has  occurred  by  his  own  fiuilt, 
in  not  doing  that  which  he  oi^ht  to  have 
done.  The  rule  should  be  discfaarged, 
with  costa. 

Rule  duckargedr  with  ceste. 


1838.     )    OATLSB  e.  VAKnAKT  AlW 

Jan.  SO.  /  OTHEKS. 

JUpIevin—jfmatdment — Pagment  of  Mo- 
ney into  Court. 

jfn  ainendment  of  an  awmry  and  eogid- 
zanee  for  rent  m  arrear,  by  ottering  tke 
aliegation  of  a  quarterfy  to  a  ha^-yearly 
payment,  may  be  made  under  8  4*  ^  ffm. 
4.  e.  4,t.  s.  24. 

Qusere — Whether  a  Judge^t  order  form 
stay  of  proceedings,  vpon  the  payment,  by 
the  plamtifff  of  a  certain  turn  less  than  that 
for  ndttck  a  melretejbr  rent,  aliped  to  bo 
payahle  qnarterlyf  mu  fusiie,  mnd  j 
of  the  MHHc  ta<o  cwrl,  wiU  eetop  the ; 
from  Mpngf  thai  the  rent  mat  net] 
quarteny* 


Re^evni.   Avowry  for  rent  in  « 
payaUe  qnarteriy. 

At  the  trial,  before  Tindal,  C.J.  at  tlie 
Devon  Assises,  the  principal  pmnt  in  dia- 
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Kte  was.  whether  100^  or  llBl.  was  due. 
IB  jury  ibund  the  latter,  and  that  the 
rent  fiws  payable  half-yearly,  not  quartedyt 
ai  avowed  and  a  verdict  passed  at 
tke  defendanta.  Previous  t«  the  trial,  the 
defendants'  attorney  had  giren  notice,  that 
if  any  variance  should  appear  upon  the 
trial,  betweai  the  contract  of  tenancy,  set 
vat  in  the  avowry  and  cognizance,  and  tbe 
evidence  addweed  to  support  it,  either  as 
to  the  aaoount  of  rent  reserved,  or  the  days 
of  pnyniNtt  of  the  rent,  or  otherwise,  an 
nquintiMi  would  be  made  at  ooce  to  the 
Jttd^  who  preuded,  for  leave  to  amend 
the  avomy  and  ct^niiance  to  cure  the 
noianee^  and  for  pennissim  to  proceed 
npoo  die  trial  as  if  no  such  unmdnient 
had  bean  necessary. 

Cnmkr  ohtauied  a  rule,  calling  on  the 
pfanntiff  to  shew  cause  why  the  defeiulants 
dwuU  not  be  ^  liberty  to  amend  their 
avowry,  by  altering  the  allegation  of  a 
ipiarterly  to  a  hali-yearly  holding.  He 
referred  to  the  notice  given  by  the  de&n^ 
dants'  attorney,  and  also  to  a  Judge's  order 
(Obtained  by  die  plaintiff  to  stay  the  pro- 
ceedings upcm  the  payment  of  75/.,  three 
quarters'  rent,  and  2l.  arrears,  with  costs 
to  be  taxed,  iriiieh  aunw,  upon  acceptance 
of  them  being  refused  by  the  defuidants, 
wave  paid  into  court;  and  ut^ed,  that 
after  wis  fmMeeding  the  plainuff  should 
be  esli^ped  from  sayii^  that  the  rent 
should  not  be  paid  quarterly,  paymnit  of 
meaey  into  court  being  an  adtnowledg- 
meet  of  the  contract ;  and  that  the  party 
warn  entitled  to  recover  the  sum  so  paid— 
Ceet  V.  Pamf{l),  cited  in  lUkt  v.  Dkkon* 
(«). 

Upon  this  the  Court  gave  no  opinion. 

BtTtioM  shewed  cftuse,  and  contended, 
liwt  the  amendment  could  not  be  allowed, 
as  one  to  such  extent  was  not  within  the 
seope  or  meaning  of  the  statute.  The  det 
feBoants  a>uld  derive  no  advantage  from 
the  notioi  to  the  plaintiff,  as  the  latter  had 
abo  served  them  with  a  counter  notice, 
iaftnming  them,  that  any  ap{dicattoa  which 
tfaejr  asight  make  to  amend,  woald  be  op* 
posed. 

TiMBAL,  C.J. — As  it  appears  to  me,  the 
amendment  now  sought  for  is  within  the 
spirit  and  the  letter  of  the  24th  section, 

(1)1  Term  Hep.  454, 
(S>  &U.&  Ad.  499. 
New  SBRtEs,Vll.-C.r. 


S  &  4  Will.  4:  e.  48.  whioh  enacts,  <•  That 
the  said  Court  or  judge  shall  or  may,  if 
they  or  he  think  fit,  in  all  such  cases  of 
variance,  instead  causing  the  record  or 
docunaeot  to  be  amended  as  aforesaid, 
direct  the  jury  to  find  the  fact  or  facts 
according  to  die  evidence,  and  thereupon 
such  finding  shall  be  stated  on  such  record 
or  document ;  and  notwithstanding  the 
finding  on  the  issue  joined,  the  .said  Court, 
or  the  Court  from  which  the  record  has 
issued,  shall,  if  diey  sbaU  think  the  sdid 
variance  immaterial  to  the  merits  of  the 
case,  and  the  mis-statement,  such  as  could 
not  have  prejudieed  the  i^posite  party 
in  the  conduct  of  the  action  or  dennce, 
givejud^ent  aceordiiq;  to  the  very  right 
and  jusuce  of  the  ease."  Now,  U  is  clear, 
that  the  variance  here  was  not  material  to 
the  merits  of  the  question ;  and  whether  it 
could  or  could  not  have  prejudiced  the 
party  in  the  conduct  of  his  defence,  must 
depend  upon  the  course  which  was  adopted 
in  the  management  of  the  cause.  That 
which  was  mainly  the  ground  of  contest 
before  the  jury  was,  whether  the  rent  was 
100/.  <Hr  \\6L  per  aiuum ;  and,  as  far  as  I 
can  discover,  by  reference  to  my  notes, 
tbe  plaintiff's  counsel  made  no  statement 
as  to  this  objection  founded  upon  variance. 
It  seemed  acunitted,  that  the  rent  was  J  00/* 
down  to  the  yeu*  1 884,  upon  the  plea  of 
bard  times;  and  at  that  time  a  new  agree- 
ment had  been  entered  into,  and  the 
question  was,  whether  it  was  for  100/. 
No  one  seemed  to  think  of  this  objection 
Urttil  ray  summing  up,  when,  in  contrasting 
uid  CMnmenting  upon  the  evidence,  X 
thought  it  right  to  make  some  observations 
upon  the  defendants'  right  to  amend;  and 
so  far  from  th^  plaintiff  being  prejudiced, 
the  reverse,  I  think,  was  the  ease.  I'he 
main  question  was.  I  repeat  it,  up<m  the 
amount  of  the  rent,  ^ oc  upon  the  difference 
in  point  of  form,  and  it  was  perfectly  ioH 
material  to  the  merits  of  the  cause :  neilher 
could  the  plaintiff  he  aaid  to  be  taken  by 
surprise,  for  when  die  avowry  and  cogni- 
sance were  for  three  quarters'  rent,  ai^  he 
waa  distrained  upm  for  a'  smn  beyond  one 
at  the  rate  of  100/.  per  annum,  at  which 
rate  he  proposed  to  pay,  the  jury,  to  whose 
decision  the  matter  was  leA,  found  against 
him,  upon  that  which  he  knew  was  in 
dispute,  and  for  which  he  came  prepared 
to  contend.  Under  ail  the  circumstances 
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of  the  case,  1  do  not  see  wliy  the  amend- 
ment sought  should  not  be  allowed,  upon 
payment  of  the  costs  of  this  application. 
-  The  other  Judges  concurring — 

jimendmeta  allowed  accordinglg. 


Jan. 

JHARTSHOBHE  V.  ,A«B  WATSON. 

CoveaoHt — Lease — Rent  in  Arrear, 

An  action  of  covenant  far  non-payment  of 
rent  in  arrear  is  maintainable  by  the  lessor 
against  the  assignee  of  a  lease,  although  the 
lessor  has  re-entered/or  breachofthe  covenant 
to  pay  rent,  under  aproviso  that  if  the  rent  be 
behind  and  unpaid for  the  Space  of  fourteen 
days  after  any  of  the  day*  of  payment^  or 
if  the  lesseet  his  execulorst  administrators, 
or  assigns,  shall  neglect  or  fail  in  or  be 
gwlty  of  a  breachor  non-performaneet^  any 
of  the  covenants,  ^c,  on  the  part  of  tlu  smd 
lessee,  his  -executors,  administrators,  and  as- 
signs, to  be  performed  and  kept,  then  and 
from  thenceforth  it  ehall  and  may  be  lanful 
to  and  for  the  lessor,  his  executors,  adminis- 
trators, and  asngns,  into  and  upon  any  part 
of  the  smd  demised  premises,  in  the  name  of 
the  whole,  to  re-enter,  and  the  same  to  have 
agasH,  as  jf  the  indenture  had  never  been 
made. 

Covenant  on  a  lease  of  a  shop*  rooms, 
and  premises,  granted  by  the  j]4aintiff  to 
one  Alexander  Christie,  from  the  X5th  of 
March  1812,  for  twenty  years,  at  a  rent  of 
100/.  per  annum,  payable  at  the  asUal 
quarter  days,  alleged  to  have  come  by  as- 
ngnment  to  the  defendant  on  the  24th  of 
August  1826.  Breach,  the  non-payment 
of  132/.  of  the  rent  in  arrest,  for  one  year 
and  two  quarters  of  the  term,  elapsed  on 
the  25th  of  March  1890. 

4th  Plea — That  in  and  by  the  laid  sup- 
poeed  indenture  it  was  provided,  that  if  the 
■aid  rent  should  be  behind  or  unpaid  for 
the  space  of  fourteen  days  next  after  any 
of  the  days  of  payment,  or  if  the  said  A. 
Christie  (the  lessee^  his  executors,  admi- 
nistrators, or  assigns,  should  neglect  or  fail 
in  or  be  guilty  of  a  breach  or  non-perform- 
ance of  any  of  the  covenants,  clauses,  con- 
ditiona,  and  agreemcmts,  in  tlie  said  inden- 
ture contained,  on  the  part  of  the  said 
Christie  (the  lessee),  his  executors,  admi- 
nistrators, and  assigns,  to  be  performed 


and  kept,  then  and  from  ^ncefordt  it 
should  and  might  be  lawful  to  and  for  the 
said  plaintiff,  his  executors,  administrators, 
and  assigns,  into  and  upon  any  part  <tf  the 
said  demised  premises,  in  the  name  of  the 
whole,  to  re-enter,  and  the  same  to  have 
again  as  if  the  said  indenture  had  never 
been  made ;  and  the  defendant  saith,  that 
during  the  said  term,  in  and  by  the  said 
indenture  granted,  to  wit,  on  the  S9th  of 
March  1830,  default  was  made  in  the  pay- 
ment of  the  said  rent  reserved,  that  is 
to  say,  for  the  said  arrears,  which  the 
plaintiff  seeks  to  recover  in  this  action,  to 
wit,  the  said  sum  of  132/.,  in  the  said  de- 
claration mentioned ;  and  the  said  Christie, 
his  executors,  administrators,  and  assigns, 
then  neglected  and  failed  in  and  was  guilty 
of  a  breach  and  non-peribrmance  of  the 
covenants,  clauses,  conditions,  and  agree- 
ments in  the  said  indentnre  contained,  on 
the  part  of  the  said  Christie,  his  executors, 
administrators,  and  assigns,  to  be  per- 
formed and  kept,  to  wit,  in  the  non-pay- 
ment of  the  said  rent  for  the  term  and 
arrears  in  the  said  declaration  mentioned, 
whereupon  the  plaintiff,  by  reason  thereof, 
after  the  said  132/.  of  the  rent  aforesaid, 
for  the  space  aforeaaid,  had  been  and  was 
in  arrear  fourteen  days  after  the  day  of 
payment  thereof,  to  wit,  on  the  lit  of  Jooe 
1830,  and  before  the  commencement 
this  suit,  into  and  upon  all  and  every^  part 
of  the  said  demised  premises  re-entered, 
and  the  same  had  again,  as  if  the  said 
lease  had  never  been  made,  whereby  the 
said,  rent  reserved  and  arrears  mnoit, 
and  the  said  indenture,  whereby  the  same 
was  reserved  and  granted,  became  and  . 
were  extinguished,  merged,  and  released, 
and  this  the  defendant  is  ready,  &c.  FifUi 
plea,  that  the  said  supposed  causes  of  action, 
m  the  said  declaration  mentioned,  did  not, 
nor  did  either  or  wiy  part  thereof  accrue, 
within  si  x  years  next  before  the  commence- 
ment of  the  suit,  and  this  the  defendant  is 
ready,  &c. 

Replication  and  demurrer.  As  to  the 
plea  of  the  defendant  by  her  fourthly 
pleaded,  except  so  far  as  the  same  relates 
to  the  non-payment  of  iSl.  of  the  rent 
afbresaid,  for  the  space  of  one  quarter  of  a 
year  of  the  said  term,  to  wit,  the  last  qusr- 
ter  thereof  mentioned  in  the  aaid  dechva- 
tion,  t)ie  plaintiflT aay's,  that  he  did  not,  by 
reason  of  the  non-payment  of  the  said  rent 
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in  said  deeUration  mentioned,  or  any  part 
tfaereof,  except  the  non-paynwDt  of  the 
nid  rent  for  the  last-mentioned  qaarter, 
into  or  upon  all  or  any  part  of  the  said 
demised  premises  re-enter,  or  the  same 
have  again,  as  if  the  said  lease  had  never 
been  made  in  manner  and  form  as  the  de- 
fendant hath  above,  in  her  fonrth  plea, 
alleged ;  and  this  the  plaintiff  prays  may  be 
inquired  of,  &c.  As  to  that  part  of  the  plea 
which  relates  to  non-payment  of  the  said 
sum  of  251.  for  the  space  of  the  last  quarter 
of  the  term,  demurrer. 

Replication  to  that  part  of  the  fiAh  plea, 
referring  to  non-payment  of  25/.,  the  last 
quarter's  rent,  that  the  said  cause  of  action 
did  accrue  to  the  plaintiff  within  six  years 
next  before  the  commencement  of  this  ac- 
tion ;  and  this  he  prays  may  be  inquired  of, 
&c.  And  as  to  the  fifth  plea,  so  far  as  relates 
to  all  causes  of  action  in  the  declaration 
mentioned,  except  aa  to  the  non-|>ayment 
of  the  last-mentumed  sum  of  xSL,  de- 
murrer. 

Demurrer  to  the  replications  to  fourth 
plea— assigning  for  cause,  that  the  replica- 
tion profeisea  to  be  «i  answer  to  part  of 
die  defendint*a  plea  only,  whilst  the  plain- 
tiff demurs  to  the  rest.  And  as  to  the 
demurrer  of  the  plaintiff,  to  so  much  of 
the  pleas  as  relates  to  the  non-payment  of 
die  it5l.  for  one  quarter  of  the  said  term, 
tke  same  is  insufficient  in  law ;  and  the 
defendant,  as  to  the  demurrer  of  the  plain- 
tiff to  the  said  fourth  plea,  so  far  as  the 
same  relates  to  the  non-payment  of  the 
sai4  aom  of  Z5L  of  the  rent  for  the  said 
apaoe  of  one  quarter  of  a  year  of  the  said 
term,  says,  that  the  said  plea,  as  far  as 
relates  to  the  non-payment  of  the  said  sum 
of  Sfi/.  is  sufficient  in  law.  Demurrer  to 
replication  to  fifth  plea,  so  far  as  it  relates 
to  nOD-payment  of  iSl.  in  replication  men- 
tioned, is  an  answer  to  part  only  of  the 
said  fifth  plea;  and  taking  issue  thereon, 
whilst  the  plaintiff  demurs  to  the  rest  of 
the  plea. 

Joinder  in  demurrer  (1). 

( 1)  Tbe  nisi^a  wu  thai  marked  :— Thtpltmtiir 
will  cootend,  in  aupport  of  hi»  d«munar,  that  tba 
T«-«itiy  did  not  axtinguifh  the  rent  th«n  dae,  or 
bar  tba  plsiatiff's  right  of  action  for  the  non*psy- 
ncnt  ihcreof.  The  plea  it  ftlao  bed,  becauie,  at 
mom,  tbe  re-entry  would  be  e  bar  to  the  last  quar- 
ter's rtnt.  whereas  the  defendant  baa  pleaded  it  ii 
m  bat  to  tba  whole ;  and  being  bad  in  part,  it  ia  bad 
so  tlw  whole.  The  deftadant  vill  oontend,  that  tfao 


Peacock,  for  the  plaintiff. — ^The  re-entry 
of  the  plaintiff,  stated  in  the  fourth  plea, 
under  the  proviso  in  the  lease  to  Christie, 
is  not  a  bar  to  the  landlord's  action  of  debt 
for  rent — Penmmt't  aue{2).  The  allega- 
tion in  the  plea,  that  the  re-entry  was  for 
the  six  quarters'  rent,  ISZl.  in  arrear,  is 
unfounded.  It  waa  not  competent  to 
the  landlord  to  make  a  demand  or  a  re- 
entry for  such  sum ;  for  where  the  non- 
payment ia  to  work  a  forfeiture,  the  de- 
mand should  be  of  a  quarter's  rent  only ; 

Ser  Lord  Tenterden,  in  Doe  v.  Pmil^S). 
iesides,  there  ia  nothing  to  shew  that  the 
rent  was  demanded,  or  that  any  fbrmslity 
was  observed  previous  to  tbe  re-entry ; 
and  in  such  case,  the  party  making  the 
entry  would  be  a  trespasser,  and  the  lease 
would  not  be  terminated.  The  objection, 
founded  upon  the  Statute  of  Limitations  is 
equally  untenable.  It  is  met  by  Paget  v. 
Foley  (4),  which  shews  that  six  years  are 
not  a  bar  to  an  action  of  covenant  for  rent 
arrear,  by  3  &  4  Will.  4.  c.  27.  s.  42 ;  and 
the  plea,  of  which  such  objection  forms  a 
portion,  being  bad  in  part,  ia  bad  altoge- 
ther. '  Neither  will  the  defendant  be  as* 
sisted  by  the  allegation,  that  the  plaintiff, 
in  his  replication,  has  pleaded  to  one  part 
of  the  plea,  and  demurred  to  the  other ; 
for,  as  in  Viviam  v.  Jenhn  (5),  the  plaintiff 
was  entitled  to  divide  each  plea,  and  to 
reply  severally  as  to  the  different  parts  of 
each  ;  and  a  similar  principle  may  be  ex- 
tracted from  CotWRf  v.  Paddon  (6).  Such 
course  is  consistent  with  every  day's  prac- 
tice, as  may  be  seen,  for  instance,  in  tbe 
pleas  of  set-off,  and  of  the  Statute  of  Limi- 
tations, which  are  pleaded  to  such  portions 
of  tbe  demand  as  may  be  within  either 
remedy.  He  also  referred  to  Ckeatley  v. 
Banui  (7),  for  the  purpose  of  shewing  the 

reidiotlion  is  bad  in  law,  heeaoee  the  plaintiff  eao- 
not  take  iaaue  on  pait  of  a  plea,  and  demur  to  ths 
reet,  but  inuat  uke  isiua  on  the  plea,  or  demor  to 
the  whole  plea;  and  aecond,  that  an  entry  under 
the  terms  of  the  lease  set  out  in  tbe  fourth  plea, 
extinguiiheil  and  releaaed  the  plaintiff's  r^ht  to  re- 
cover any  arrears  of  rent. 

(S)  3  Rep.  64. 

(S)  SCar.&P^.6l3. 

(4)  <  Biog.  N.C.  679;  kc.  5Liw  3.  Rep.(M.B.) 
CP  S58> 

(5)  S  Ad.atEI.74li  a.o.SUw  J.Bap.  (■.&,) 

K.B.  «7. 

(6)  8  Cr.  M.  &  11.547;  a.  c.  5  Law  J.  Rep.  (U.S.) 
Exch.  i9. 

i?)  10  East,  7J. 
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difficulty  imposed  on  the  plaUitiff  by  the 
pleas  of  tfaedefendant;  and  the  caution  that 
shoiild  be  exercited  by  the  foimer  for  the 
porpoae  of  preventing  his  replication  from 
being  double,  ud  consequently  had. 

Hoggins,  contrd,  admitted,  that  afler 
Foley  V.  Paget,  the  objectioa  founded  upon 
the  Statute  of  LimitationB  fell  to  the 
ground ;  but  urged,  that  under  the  cir'- 
cumstances-of  the  case,  this  being  an  ac- 
tion of  covenant  against  the  assignee,  not 
of  debt  against  the  lessee,  the  plaintiff  was 
not  entitled  to  recover.  There  is,  it  is 
admitted,  no  allegation  of  a-demand  of  the 
rent,  neither  waa  there  any  in  Ptmumt'* 
cate;  the  re-entry  here  is  pleaded  as  it  waa 
«here.  The  question  may  be  said  to  turn 
upon  the  meaning  of  the  words,  **  that  if 
the  rent  shall  be  behind  or  unpaid,  &c., 
the  [daimiff  may  enter,  and  the  same  have 
again,  as  if  the  said  indenture  bad  never 
been  made."  The  plaintiffhere  is  liable,  if 
at  all,  in  covenant,  not  by  privity  of  con- 
tract; but  by  privity  of  estate  upon  a  co- 
venant, which  runs  with  the  hind.  The 
proviso  for  a  re-entry  being  a  forfeiture, 
is  to  be  construed  strictly  against  him 
who  seeks  to  uke  advantage  of  the  clause, 
consequently  the  assignee  has  a  right  to 
take  advantage  of  die  words  of  the  mdeo" 
ture ;  and  when  the  entry  was  made,  there 
waa  no  estate  of  which  tfie  defendant  was 
ass^nec. 

TiNDAi^  C.J. — The  discussion  has  arisen 
upon  the  proper  construction  which  should 
be  put  upon  the  clause  in  the  indenture 
from  the  time  of  re-entry.    The  part  of 
the  indenture  on  which  the  controversy 
has  arisen  is  l^t  in  which  it  is  said,  that 
if  the  rent  shall  be  behind  or  unpaid  for 
the  space  of  fourteen  days  next  af\er  any  of 
the  days  of  payment,  or  if  the  said  Christie, 
&c.  shall  fail  or  be  guflty  of  a  breach 
or  non-performance-  of  any  of  the  cove- 
nants, &c.,  it  shall  and  may  be  lawful 
for  the  pUuntifT,  &c.  to  enter  into  and  upon 
any  of  the  premises,  &c.,  and  the  same 
to  nave  again,  as  if  the  said  indenture  had 
never  been  made ;  and  it  is  said,  that  this 
only  shews  in  a  more  precise  way  that  it 
was  the  intention  of  the  parties,  that  from 
the  time  of  such  re-entry  the  defendant 
should  be  exempted  and  free  from  all  the 
obligations  that  exist  between  landlord  and 
tenant,  and  in  respect  to  such  obligations 


arising  (irom  'suoh  relation,'  the  aitmUkHi  ef 
the  (Hirties  was  to  be  aa  if  the  lease  was 
never  made.  This,  which  is  conteitded 
for,  would  be  rather  a  sii^lar  constrve^ 
tiffin,  for  if  it  were  good  in  favoitf  of  tbe 
assignee,  it  would  be  also  good  in  fevour 
of  the  lessee ;  and  then  we  should  have  a 
person  who  had  agreed  by  covenant  under 
seal  to  pay  rent,  making  a  similar  answer 
in  an  action  for  non-performance  of  cove<- 
nants,  where  the  onlyanswerwould  be  either 
by  shewii^  the  performance,  mr  discharge  by 
a  deed  under  seal.  ■  This  ia  an  actioo  fbr 
the  non-performasee  of  covenants;  and  if 
the  landlord  were  not  pud  his  rent  fbr  tbe 
last  year,  the  consequenee  of  aaaeBtng 
to  the  nnreasonable  crnistmetioa  wUeh  is 
contended  for,  would  be,  that  the  ludlovd 
would  lose  all  his  rent.  Such  would  be  the 
consequence  if  we  were  to  hold  diat  the 
plaintiff  had  no  right  of  action  when  the 
lease  was  at  an  end.  Our  jodgment  riio^ 
he  for  the  plaintiff. 
The  other  Judges  concurring— 

Judgment  for  tlu  ^madff. 


Jan.  18.  /    "A'"'  "*™- 

ExeaUion — Liberty. 

A  $hmff't  6nifi^  wAo  mir  alfo  a  Aotlif 
io  ike  lord  ttf «  Uberty,  wHk  the  JraHciue  of 
retoma  brevium,  hoeing  levied  up<m  gomt 
mfAin  the  liberty,  vndtr  a  wammt  from  tim 
sheriff' m  theutual  form,  oppUed  to  thm  «t«v- 
ard  of  the  lord,  vpon  receiviag  a  ndVice  q^  m 
fiat  ef  bankruptcy  agmnst  the  defemdtmt^ 
and,  under  his  directiont,pmdootrtkemomtjf 
to  the  piaintiff!,  o«  neehhg  en  iwrfe— lify  for 
the  lord  :*-Heid,  that  the  lord  hod  tMrebg 
recognitud  and  adopted  the  act  of  the  btdG0i 
and  wtttted  any  objection  to  the  legality  of 
the  warrant,  and  thai  a  rtde  for  dieehargiitg 
a  rule  coiling  upon  the  lord  to  retmn  tke 
sheriff's  manAttet  should  he  disehofgtd. 

In  the  earl^  part  of  the  year-  lft47«  a 
^eri facias  was  issued  utainsc  tae  defendant, 

who  resided  within  the  liberty  hundred 
of  Nassaburgh,  in  the  county  of  Northamp- 
ton, of  which  the  Marquis  of  Exeter  vraa 
the  high  bailiff,  and  a  warrant  in  the  usa^ 
form  (Vom  the  sheriff,  was  delivered  by  the 
plnintiffto  one  Seaton,  abatlifT  of  the  she* 
riff  as  well  as  of  the  liberty.  Seaton  levied 
under  this  warrant  on  the  X2nd  of  Pcbruaryv 
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and  on  the  Mtd,  be  alko  received  ■  mm- 
dlote,  at  Uie  suit  of  other  plaintifb,  from 
the  dkeriff,  directed  to  Uie  bailiff  of  the 
liberty,  whieh  be  likewise  executed.  In  a 
few  days  after  the  executions  were  levied 
a  docket  was  strack  against  the  defendant, 
and  a  notice,  waa  served  by  the  solicitor 
to  the  6at,  upon  the  plaintiff  in  both  ex- 
ecBtions,  and  also  upon  the  bailiff  of  the 
liberty ;  and  on  the  9th  of  March,  the 
defendant  waa  declared  a  bankrupt,  of 
which  like  notices  were  given.  Seaioov 
the  bailiff,  applied  for  advice  to  the  land 
steward  of  Lord  Exeter,  and  by  hii  lUrce- 
tioDS.  he  depouted  the  money  levied  in 
tbe  haada  of  a  banker,  in  his  own  name 
and  in  that  of  the  Marquis  or  of  his  land 
steward ;  and  finaHy,  at  the  ai^geatioo  of 
the  same  party,  the  money  was  paid  over, 
and  an  indemnity  was  given  to  the  lord 
paramount.    In  Trinity  term, 

Bonmu,  Serj.  had  obtained  a  rule  calling 
npcm  the  Marquia  of  Exeter  to  return, 
withm  eight  days  af^r  notice,  the  mandate 
iasoed  in  this  cause    and — 

fVtlde,  Sefj.  had  obtained  a  rule  for 
setting  tliat  rule  aside,  on  the  ground,  that 
no  mandate  had  been  issued,  but  merely 
an  ordiaary  warrant  from  the  sheriff  to  his 
bailiff(l). 

Bmitpa$,  Strj.  and  AhU,  on  sfaewing 
cause,  contended,  that  the  infi>rmality  in 
the  warrant  waa  waived,  by  the  lord  adopt- 
ing tbe  act  done  by  the  officer,  and  reeeiv- 
if^  an  indemnity.  Such  interference  oa 
bis  parfi  made  tbe  act  his  own,  and  he 
•hoold  be  liable  for  the  consequenoea. 
They  cited  Parker  v.  KeU{i),  Com.  Dig. 
■Officer,'  (D)  2,  'Power  of  Depnty,' 

(1)  Th»  13  Gm.  S.  Np.  16.  B.  6.  flDscU,  "  Thit 
far  tba  batter  md  men  spMdy  exMntioa  of  proceM 
witbto  ptrticnlu  frudiiMa  or  libertie*.  ifler, 
Aie.  tbe  Bberiff  of  evtry  thin,  &c.  witbio  wbich 
tberv  u  my  firtucbite  or  liberty,  tbe  lord  or  pro- 
prieCDT  of  wbieh  u,  of  right,  entitled  to  tlw  retam 
of  writt.  &e.  ■hall,  if  required  b^  nicb  lord  or  pro- 
prietor, appoiot  ose  or  more  lufflcient  deputy*  or  de- 
poties,  &c.,  to  bo  resident  at  wme  cooTeiiieni  town 
or  place  in  or  near  «aeh  rrenohiae  or  liberty,  to  be 
for  that  parpon  appointed  by  the  Lord  High  Cban- 
eellor  and  tb*  Chief  Jnaike*  of  tbe  Kii^  a  Benob 
mad  CoouBon  Pleas,  or  mar  oae  of  tbem,  &e.,  and 
M>cL  depnty  ibaH  rrtide,  &o.,  and  aball  bare  antbo- 
rily  in  tbe  ahenff'e  name  to  receire  and  open  all 
anch  proeeaa  and  writs,  tbe  exeeolion  or  return  of 
wbicb  doth  belong  to  tbe  lord  or  proprietor,  and 
tfa«rMpdo,  in  tbe  name  and  nnder  the  aeel  ^  tbe 
■beriff,  toiaakeor  isena  outaaehwamatorwarrants 
to  aiieb  lord  or  proprietor,"  fte. 

(C)  1  Salk.  W ;  s.  e.  I  Lord  Rajab  636. 


Mum  on  Sierifftt  Coh  181,  cap.  S9. 
They  likewise  arf{ued  at  greu  length 
upon  the  rights  and  privileges  of  the  lord, 
and  upon  the  invasion  of  them  by  the  ex- 
ecution of  a  writ  within  tbe  franchise,  which 
did  not  contain  the  non  omtUu  clause. 
Upon  thij»  subject,  they  referred  to  Garrett 
T.  SmaUpage  (S),  Sftariu  v.  Sfiitk  (4), 
Pigott  V.  WUk*{&\  KirkptUTkh  v.  Keliif 
(6),  Naoland  v.  CUge{l\  andAwOmaa 
V.  the  Emrl^SwrtyiS). 

fVihUt  Serj.i  in  support  of  tbe  rule,  re- 
lied upon  the  fact,  that  no  mandate  bad 
beea  issued  to  tbe  officer  of  tbe  liberty  % 
and  that  all  the  sheriff  bad  done  was 
done  as  between  him  and  his  ordinary  bai- 
liff. He  also  contended,  that  lbs  aeu  of 
the  land  steward  of  the  Marquis  af  Eiteter 
were  of  too  ambiguous  and  equivocal  a 
natur*t  to  constitute  an  adoption  of  the 
bailifTa  act,  by  the  Mari^uia,  as  lord  of 
the  soke.  Nv iiher  was  it  mcumbent  upon 
Seatontomake  inquiries  before  be  levied* 
iaaamuch  as  it  was  natural  for  him  to  sup- 
pose tbst  tlie  plaintiff,  a  practisiiig  attor- 
ney, from  whom  he  received  the  warrant* 
hi^  sued  out  a  writ  ofjCrriyaciasCQiitaiu- 
ii^  the  usual  aoa  oaulAu  clsiise> 

TiMutL,  C.J. — If  tbe  ^uflstioD  rested 
merely  on  tbe  saoond  pomt,  which  has 
arisen  upon  the  diacnsuon,  and  the  afgu-' 
ment  on  which  has  been  protracted  to  a 
great  length,  I,  for  one,  should  entertain 
considerable  doubt,  whether  the  Marquis 
of  Exeter,  lord  paramoimt  of  the  sake  of 
Nassaburgh,  would  be  anawerable  for  that 
which  has  occurred.  But  after  the  circua»> 
stances,  which,  it  is  admitted  in  the  affida- 
vits, have  taken  place,  aAer  his  officer  has 
made  a  levy  and  handed  over  the  money, 
he  cannot  be  at  liberty  to  say  that  it  has 
not  been  done  by  that  party,  as  officer  of 
the  soke  of  which  be  is  k>rd  psramount.  I 
think  that  I  am  ^usti&ed  in  sayii^  tlusi  and 
in  coming  to  this  oondttuon,  when  I  look 
at  the  document,  in  reraeet  of  whioh  tbe 
discussion  has  arisen.  It  is.  as  is  evident, 
in  the  ordinary  printed  form,  with  a  blank 
ibr  Job  Doe,  and  Seaton  being  a  aheriff's 

(5)  9  East,  330. 
(4)  rTsvDtSII. 
(A)  3B.&Ald.  60t, 

(6)  3  Dong.  SO. 

(7)  3  B.  Sc  Ad.  630;  s.  e.  1  Law  J.  Rep.  {n.%.) 
K.B.  179. 

(8)  t  Term  Rep.  b. 


Digitized  by 


1  it  COURT  OP  COMMON  PLEAS : 


officer,  might  certainly,  on  seeii^  this, 
think  he  was  acting  in  such  capacity ;  but, 
at  the  same  timei  he  had  a  double  character 
to  sustain,  being  the  bailiff  of  the  lord  of  the 
soke  ;  and  we  are  now  to  see  how  he  de- 
meaned himself,  and  to  ascertain  in  what 
capacity  he  thought  he  was  acting,  whether 
as  officer  of  the  sheriff',  or  as  officer  of  the 
lord  paramount ;  and  this  is  to  be  ascertained 
from  the  course  which  he  himself  pursued. 
Considered  in  this  point  of  view,  it  is  clear 
that  he  thought  he  acted  as  officer  to  the 
lord  paramount  of  the  soke.  One  decisive 
reason  for  attaining  such  conelusion  is,  I 
think,  this  :  when  the  money  was  levied, 
the  officer  (Seaton)  did  not  apply  to  the 
sheriff  to  know  what  he  should  do,  but  he 
applied  to  the  confidential  adviser  and 
oflBcer  of  the  lord;  and  thus  he  (the  lord) 
made  the  act  his  own ;  and  hence  we  are 
at  liberty  to  suppose  that  he  became  ac- 
countable for  any  act  done  by  his  agent 
and  advisers.  Now,  what  act  has  been 
done  here  ?  Money  has  been  levied  and 
given  to  Seaton,  and  upon  his  application 
to  the  agent  of  the  lord,  to  know  how  he 
should  act,  he  received  a  notice  signed  by 
the  agent,  desiring  him  to  pay  the  money 
over,  but  not  without  an  indemnity.  He 
acted  in  accordance  with  the  direction,  and 
the  indemnity  was  pvea.  After  this,  the 
lord  has,  in  my  opinion,  adopted  the  act 
of  Seaton,  and  has  recognised  him  as  his 
deputy  in  the  execution  of  a  mandatet 
which  may,  perhaps,  have  been  informal, 
but  to  which  he,  by  his  conduct,  has  given 
regularity  and  substance,  and  by  such  con- 
duct, he  has  shewn  that  the  warrant  was 
executed  by  Seaton  as  his  deputy.  He  is 
consequently  precluded  from  denying  that 
which  he  himself  has  done,aud  my  Brother 
Wilde's  rule  should  be  discharged. 

Park,  J. — I  am  of  the  same  opinion,  I 
should  have  had  no  doubt  whatever  upon 
the  subject,  if  ithadnot  been  for  the  time  oc- 
cupied in  the  argument  on  the  second  point, 
which,  in  my  opinion,  is  not  at  all  applic- 
able to  that  which  is  the  suljeet-matter  of 
inquiry.  This  circa  mstahce  made  me,  I  con- 
fess, infer  that  there  was  some  fallacy  which 
pervaded  the  whole.  The  real  question 
IS,  if  the  lord  of  the  soke  has  not  adopted 
the  acts  of  this  man,  who  executed  the 
warrant  or  mandate  in  the  character  of  his 
officer  f  That  he  acted  in  such  capacity, 
is  manifest  from  his  placing  tlie  money 


which  he  received,  and  whioh  was  in  his 
hands,  at  the  disposal  of  the  agent  of  the 
lord,  and  his  paying  it  over  by  the  direetim 
of  stich  agen^  npon  receiving  an  indemnity. 
The  conduct  or  the  lord  clearly  amounted 
to  an  adoption  of  the  act,  and  he  ahftuld 
be  liable  to  the  consequences. 

Vaughak,  J. — The  rule  should  be  dis- 
charged. From  the  circumstances  com- 
municated to  my  Brother  Wilde  in  the 
affidavit,  he  was  led  to  believe  that  this 
was  an  ordinary  case,  in  which  the  par^ 
was  called  on  to  return  a  writ,  which  he 
never  received,  and  it  was  upon  such 
foundation  his  argument  rested.  Hie 
question  is,  as  has  been  observed,  in  what 
capacity  the  officer  acted ;  and  it  is  clear, 
that  he  aeted  as  bailiff  of  the  lord.  In 
this  case,  the  lord  has  made  himself  if  I 
may  so  express  it,  as  an  executor  mm 
tort,  and  consequently  he  becomes  a  party 
in  the  cause.  I  agree  in  the  ai^ument 
advanced,  thatif  under  these  circumstances, 
the  sheriff  came  before  us  to  claim  the 
protection  of  the  loterpieader  Act,  be 
would  not  be  entitled  to  it.  -  By  taking  the 
indemnity,  the  lord  has  adopted  that  which 
was  done  by  Seaton  in  the  character  of  hia 
bailiff,  and  he  should  not  now  be  allowed 
to  turn  round  and  disclaim  that  whieh  he 
has  done.  In  fine,  he  has  adopted  the  net, 
and  he  ia  responsible  for  it. 

BosAKQUBT,  J. — If  the  transaction  were 
confined  to  the  second  point,  I  am  doubfiful 
as  to  what  the  result  might  be.  Tbatwbit^ 
gives  rise  to  the  discussion  is,  that  it  is 
doubtful  in  what  character  the  warrant 
was  received  and  acted  on  by  Seaton,  whe- 
ther in  the  character  of  officer  of  the  ahe- 
rtff,  or  as  bailiff  of  the  liberty,  and  I  con- 
clude that  he  acted  as  the  latter.  He  levied 
money  under  the  warrant.  This  he  did 
pot  pay  to  the  sheriff,  but  he  consulted 
and  advised  wiih  the  agent  of  the  lord, 
and  acting  under  his  directions  he  paid  it 
over  and  received  an  indemnity.  This 
makes  the  lord  responsible  for  the  met. 
-'I'he  rule  should  be  discharged. 

Rt^^ditekargmg  the  rule  call'  ' 
ing  upon  the  lord^  the  take  to 
return  the  late  sher^j^t  awnrfale, 
discharged. 

ffolt. — It  msy,  perhaps,  be  oot  antirslf  tsma- 
tsriHl  or  uiiiat« raiting  to  state  bere  tlie  opininn  of 
Lord  Htle,  with  regard  to  tbs  frenchite  or  Itbsrty 
of  rfloriM  bmium,  sxprissid  bv  him  ia  AtkTvra  r. 
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Clare,  t  Vent.  412.  Tbmt  emioeat  Judg*  nys 
upon  tb«  Babjset,  "  One  thort  act  of  parliament  of 
thrM  lioea.  that  all  procesa  ahould  go  witb  a 
HM  amittai  pnpttr  aliqmm  libertattm,  (aaTing  the 
libtrtj  of  aarn'a  Ihhim,  wbiefa.  indwd,  tb«  law  id 
■11  saoh  euM  MTW  now,)  would  BToid  a  great  de- 
laj  of  josUee,  manj  aaits  end  Tezalions, grievous 
wrtrngs  and  oppreaaiona,  and  irould  do  more  good 
to  the  kingdom,  than  all  ibe  liberties  of  retorna 
irtvium  bare  been  worth  tbeae  100  yeara  ;  for  aa 
tbej  are  need  now,  tbej  *ra  nothing  but  a  founda- 
tiu  of  bncan  sod  miaehiaf ;  tbej  mn  a  feather  in 
bia  cap  that  nai  them,  hut  the;  are  a  thorn  in  the 
faot  or  every  one  that  baa  to  do  with  then :  for  first, 
the  party  most  go  to  the  nnder-sberiff,  and  there 
he  is  bandied;  tbenthroogb  another  purgatory,  the 
bailiff  of  the  libertv,  end  there  he  is  handled  ;  and 
then  to  the  nnder-twiliff,  and  tbeie  he  ia  handled  ; 
and  then  to  the  abariff  igaia."  He  edda,  "  I  ron- 
ttm  1  drew  a  abort  aotooeotud  I  wtah  lonw  good 
au  would  now  pramote  iu" 


Jan  86   f  twybdek,  bakt. 

Recovery — Amemtment. 

Where,  m  n^erimg  a  recovery,  the  fran- 
chise of  free  warren,  which  wa*  intended  to 
faee,  mu  omitled  in  the  deed,  for  making  a 
tenant  to  the  preeeipe, — the  Court  aiUwed 
the  recovery  to  be  amended,  by  adding  words 
nffieient  to  convey  the  franchite. 

Queere — h  twh  omitsion  within  the  8th 
section  <^  the  statute  3^4  WilL  4.  e.  78, 
by  whiek,  in  eertem  easest  recoveries  are 
made  valid  i^hout  amendment? 

SirW.  J.Twysdenin  the  year  1781, being 
entitled  to  a  free  warren  over  the  manors 
of  Chartalbous,  Westburys,  and  Lome- 
wood,  and  the  lands  then  belonging  to  him 
in  the  parisbei  of  East  Pecksm,  Nettle- 
stead,  and  Wateringbury,  in  the  county  of 
Kent,  BufTered  a  recovery  of  certain  estates 
in  that  county,  including  the  said  manors. 
The  deed  to  make  the  tenant  to  theprscipe 
did  not  specifically  mention  the  free  war- 
ren, and  it  being  doubtful  whether  it  would 
pass  under  the  general  description  (1), 

Wilde,  Setj*  now  moved  to  amend  the 

(1)  Tbo  words  were,  ''All  other  the  manors, 
ma— eages.  farms,  lands,  wood  lands,  tenements, 
and  hereditaments  whatsoever,  wbereof  or  wherein 
thvsaid  Sir  W.  J.  Twyaden,  or  any  person  or  per- 
•ooo  in  tmet  for  htm,  or  whereof  or  wherein  G.  J, 
aa  mortgagee,  or  any  or  either  of  tbem,  had  any 
Mtate  of  frvebold  or  inheritance  in  possesaion,  ra- 
Toraion  or  romainder,  situate,  lying  and  being 
within  the  seTeral  parisbei,  towns,  fields,  &o.  of 
East  Peckam,  West  Peckam,  TVateringbunr,  &e., 
or  any  of  either  of  tbem,  or  elsewhere,  within  the 
coanty  of  Kent.-* 


recovery,  by  adding  the  words,  "and  also 
a  free  warren  over  the  manors  of  Chart- 
albous, Westburys,  and  Lomewood  afore- 
said, and  the  lands  belonging  to  the  said 
Sir  W.  J.  Twysden,  in  East  Peckam,  Net- 
tlestead,  and  Wateringbury  aforesaid." 
He  produced  an  affidavit  slating  that  the 
parties  claiming  under  the  indenture  of 
bargain  and  sale,  always  enjoyed  the  privi- 
lege of  free  warren,  without  any  inter- 
ruption, from  the  date  of  the  said  indenture, 
and  that  it  was  the  intention  <^  the  parties 
that  the  franchise  should  pass. 

In  answer  to  a  question  from  the  Court, 
whether  the  case  was  not  within  section  8 
of3&4Will.  4.  c.  74(2), 

He  observed,  that  some  doubt  and  un- 
certainty might  exist  upon  the  subject,  aa 
the  section  of  the  statute  might  be  intend- 
ed to  apply  merely  to  those  cases  in  which 
there  was  a  variance  or  discrepancy  be- 
tween the  deeds,  as  to  that  which  it  was 
the  obvious  intention  of  the  parties  should 
pass.  Here  there  could  not  be  said  to  be 
such  intention,  as  the  free  warren  was  not 
mentioned  in  the  deed  to  make  a  tenant 
to  the  praecipe.  The  knowledge  of  the 
parties'  meamng  was  acquired  here  by  affi- 
davit;  the  comprehensive  meaning  of  the 
word  "hereditament"  is  admitted,  but  that 
of  free  warren  may  be  a  franchise  in  gross, 
and  consequently  would  not  pass  as  ap- 
pendant or  appurtenant  to  the  lands. 

The  CoDRT  seemed  to  agree  in  opinion 
with  the  learned  Serjeant,  and  leave  was 
given  to  amend  the  recovery,  according 
to  the  power  reserved  by  the  9th  sectim, 
by  adding  the  words  as  required.  . 

{Vide  Lancaster  dam.,  Wilmot  ten.,  7  Taunt. 
35S,  where,  in  1817,  the  Court  permitted  an  amend- 
ment of  a  recovery  suffered  in  1776,  by  adding  the 
words,  "  all  manner  of  tithes  in  T."  In  the  mar- 
ginal abstract  of  the  case,  the  party  aufferinit  the 
recovery  is  by  mistake  called  the  "  recorero^*  in. 
■teed  of**  recoveree."] 

(«>  Whiob  enacted,  "  That  if  there  should  he 
any  omission  of  lands,  &c.  intended  to  be  passed 
by  recovery,  the  proceedings  should  be  valid  in 
the  same  manner  as  if  no  such  admission  h^d  taken 
place."  Vidt  6  Law  J.  Hep.  (n.8.)  CP.  i36, 
where  it  was  held,  ihM  the  omiasion  of  the  word 
"tithes,"  in  two  recoveries,  waa within  the  8th 
section  of  the  statute,  and  that  the  proceedings 
need  not  be  amended.  But  there  the  word  omit- 
ted bad  been  inserted  istwo  antecedent  recOTcriea 
of  the  sime  lands. 
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Jan.  SO.  / 

Practice. — Striking  out  Plea*. 

Where  the  plaintiff  t  attorney  coiutiUe  to 
an  appUcation  on  the  part  of  the  defendant, 
to  plead  eeveral  nuUtert,  the  ahhract  of 
which  i$  $ahmitted  to  hie  eonnderationt  the 
plaintiff  it  boand  bg  niehceneent;  andartde 
to  etrtke  out  one  of  the  pleas,  mil  he  rfif- 
charged,  nith  coete. 

In  this  action,  for  a  libel  upon  the  plain- 
tiff, in  hu  character  as  chief  of  the  four 
dragomans  or  interpreters  to  the  British 
Ambassador  at  the  Ottoman  Porte,  where 
the  plaintiff  is  now  resident,  the  defendant 
(dien  under  terms  to  plead  isauaUy,) 
amongst  odwr  pleas  pleaded,  that  the 
plaintiff,  before  and  at  the  time  of  cmnmit- 
ting,  &c.,  was  and  still  is  an  idien  born,  that 
is  to  say,  at  Constantinople!  in  the  do- 
minions of  the  Ottoman  Porte,  and  then 
was  and  still  is  resident  and  living  out  of 
this  kingdom,  and  within  the  dominions  of 
the  Ottoman  Porte,  at  parts  beyond  the 
seas,  to  wit,  at  Constantinople ;  tluit  plain- 
tiff baa  never  been  domiciled  or  naturalized, 
or  made  a  denizen  within  the  dominions  of 
oor  sovmign  lady  the  Queen,  or  been  in 
obedience  or  subject  to  or  in  the  allegiance 
of  any  of  the  aoVereigiM  of  tbeae  realaos,  or 
sniigect  to  the  laws  or  customs  of  Uie  United 
Kii^om  of  Great  Britain  and  Ireland, 
or  of  any  of  the  territoriea  and  countries, 
comprised  within  the  last-mentimifld  do- 
minions t  and  defendant  further  saith, 
that  the  plaintiff  never  used  or  exercised, 
and  doth  not  now  use  or  exercise  trade  as 
a  merchant,  in,  to,  or  from  any  part  of  the 
said  kingdom,  or  of  the  said  countries  and 
territOTies;  and  that  the  plaintiff  is  not  now 
in  the  allegiance  of  our  lady  tlie  Queen,  or 
in  any  manner  subject  to  her  laws,  and  this 
the  defendant  is  ready,  &c. 

M.  Smith  obtained  a  rule  for  striking 
out  the  plea,  as  beii^  frivblous  and  incfm- 
sistent  widi  the  rule  which  had  been  im- 
posed upon  the  defendant,  of  jdoidiiig 
iasnably.  For  the  purpose  of  esCiAlii^iog 
this  proposition,  he  rcHTerred  to  Simeon  v. 
Thot!ipton{i),  and  1  Inst.  1S9,  b. 

[1'iNDAL,  C.J.  observed,  that  the  cir* 

(0  B  Term  Rep.  71.  Vid«  StMj/iw  *.  HoMs* 
worth.  7  Law  J.  Rep.  <N. 9.)  CP.  66,  opon  lb*  mb- 
j«i.-t  of  idMdii^iMuiblj. 


cumstance  of  a  party  being  an  alien  f  netnjr, 
which  was  not  pretended  here,  did  not 
operate  as  a  perpetual  bar  tQ  an  actioo.  A 
par^  so  situated  was  prerented  firom  siring, 
to  use  the  language  of  Lord  Coke,  in  the 
passage  above  referred  to,  donee  tmce 
comnwnes  tint — that  is,  untU  both  oatioiu 
are  at  peace.] 

Upon  shewing  cause — 

frilde,  Serj.  relied  upon  an  affidavit, 
which  stated,  that  a  summons  was  taken  out 
by  the  defendant  to  enable  htn  to  plead 
the  several  matters  set  forth  in  the  abstract 
thereunto  annexed,  amongst  which  the 
plea  now  objected  to  was  one ;  that  the 
plaintiff's  attorney  oonaented,  and  indorsed 
his  consent  upon  the  aunmums ;  that  an 
order  waa  roa^  by  a  learned  Judge  to  dii» 
effbct,  which  was  made  a  rule  of  court.  In 
such  state  of  things,  the  learned  Seijeaot 
contended,  that  to  give  the  party  the  least 
chance  of  success,  he  should  have  moved 
to  discharge  the  rule  for  pleading  ssvenl 
matters,  or  he  should  heve  shewn,  Sot 
cause  i^ainst  the  summone  to  plead  seve- 
ral matters,  that  the  defendant  was  under 
terms'to  plead  issuably ;  and  then  it  wooM 
have  been  for  the  Judge,  if  he  thongbt 
proper,  to  strikeout  the  p)e«.  As  this  course , 
was  not  adopted,  the  ^aintiff  should  not 
now  move  to  strike  out  the  plea  after  con- 
senting that  it  should  be  pluded.  He  r»> 
ferred  to  Homen  v.  Carr  (2).  in  which,  under 
circmnatancea  similar  to  the  present,  the 
Court  said,  that  as  the  Mrty  consented  to 
the  rule,  he  waa  concluded  by  it. 

M.  Snuth,  in  support  of  the  rule,  referred 
to  Smith  V.  Baekweilia),  and  oited  Bemt 
V.  Ptmter  (4),  where  it  waa  ui^^,  diat  as  a 
rule  to  plead  douUc  had  been  obtained,  the 
Court  had  saactioned  the  pleas,  and  that 
the  plaintiff  ought  at  any  rale  to  have 
moved  to  discharge  that  rule,  but  the 
Court,  nerertbeleas,  made  the  rule  for  the 
plaintiffs  signing  judgment,  absc^te. 

Hie  CooET  wore  of  opinioo,  that  the 
consent  given  was  decisive  f>f  the  question, 
and  they  directed  the  rule  to  be  discharged, 
with  costs. 

Rule  duehairged,  aecor^i^Ui- 

(t)  5  Dowl.  P.C.  305. 

(S>  4  Bisg.  Alt ;  e.  6  Law  J.  lUp.  CV.  M- 
(4)  t  B.  ft  AM.  777. 
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Jan  16  /  ^*  BBOWNE. 

Verdict      aundment —  CoiU. 

Where  a  verdict  Had  been  entered  ^  mm- 
take  upon  a  certain  issue,  and  the  Matter 
taxed  the  costt  according  to  the  substantial 
merits  of  the  cotuf*  end  at  if  the  mi\take 
had  not  been  committed: — Held^  that  the 
Judge  brfore  whom  the  cause  mat  tried  should 
amend  the  fottea^  and  enter  the  verdu  t,  so 
a$  to  remwe  any  incongruity  nhick  might 
appev  iipon  the  reeordt/ram  having  the  aU 
wmanee  e^  eottM  dm  Miy  and  the  judgment 
mwthtr. 

The  declaration  in  debt  consisted  of 
three  counts ;  first,  for  work  and  labour ; 
secondly,  for  goods  sold  and  delivered  ; 
thirdly,  on  an  accoont  stated  (1). 

The  post»  as  entvred  by  the  associate, 
and  delivered  to  the  plaintiff's  attorney, 
was  as  follows  : — "  Aflrrwards,  that  is  to 
say,  &c.  before  the  BiKht  Hon.  N.  C.  Tin- 
dal,  lint.,  came  the  within-named  plaintiff 
and  defendant,  &e.,  and  the  jurors,  &c. 
being  sworn  to  declare  the  truth  as  to  the 
first  isstie  within  joined  between  the  par* 
tiestsay  upon  their  oath,  that  the  defendant 
was  indebted  in  manner  and  form  as  in  the 
wiihin  declaration  alleged,  and  the  said 
jurors  assess  the  damages  of  the  said  plain- 
tiff, on  occasion  of  the  detaining  of  the 
within-mentioned  debt  over  and  above  his 
costs  and  damages  by  him  about  his  suit 
in  this  behalf  expenilrd,  to  U.,  and  fur 
those  costs  and  charges  to  40t.  And  as 
to  the  second  issue  within  joined  betwren 
the  said  parties,  the  jurors  aforesaid  SHy 
that  the  defendant  is  not  indebted  to  the 
plaintiff  in  a  greater  sum  than  the  within- 
mentioned  sura  of,  &e.  parcel  of.&c  in  re- 
spect of  the  wiihtn-roentioned  causes  of  ac- 
tion in  the  within  aecond  count  mentioned." 
Rnal  judgment  being  signed,  the  costs  of 
the  parties  were  taxed  by  the  officer,  who 
made  his  allocatur,  and  thereby  allowed 
to  the  plaintiff  the  sum  of  27/.  144.  for 

(l)  For  tb*  pleadiog  ia  lb«  ctaa,  ase  6  Law  J. 
R«p.  (N.S.}  CP.  tlx.  From  tbe  report  Ibsri,  it 
woald  appear  that  tbe  verdict  wae  eoleretl  (or  tbe 
dafcnd»t,  on  tbe  imie  rriaed  is  the  fitat  eoont  for 
work  asd  hboor.  Bat  tbe  poetea  transcribed  above, 
Arnm  bow  tbo  fact  wss,  aad  how  the  iwfliset  dis- 
cawion  erigiaated. 

NB«SaKUS,VIL— CP. 


eosti  upon  (he  issue  found  for  the  plain- 
tiff, and  the  anm  of  68/.  7a,  6d.  to  the  de- 
fendant, for  hi>  costs  upon  the  issue  found 
for  him. 

Upon  the  taxation  of  the  costs,  the 
officer  considered  that  the  verdict  being 
nominal,  wss,  in  fact,  a  verdict  for  the  de- 
fendant, except  as  to  the  second  count  for 
goods  sold ;  and  that,  the  defendant  having 
paid  all  that  was  due  upon  that  count,  into 
court,  the  miiterial  isitue  upon  that  count 
wss  therefore  found  for  him.  He  there- 
fore disallowed  to  the  plaintiff  the  general 
costs  of  the  cause,  and  of  so  much  of  the 
first  issue  as  related  to  the  first  and  third 
OHints  in  the  declaration ;  and  he  allowed 
to  the  defendant  not  only  the  costs  of  the. 
second  issue,  to  which  he  was  entitled,  but 
also  the  general  costs  of  the  cause,  and  of 
so  much  of  the  first  issue  as  related  to 
the  first  and  third  counts.  The  plaintiff 
contended,  that  he  was  clt-arly  entitled  to 
the  general  coats  of  the  cause  and  trial, 
and  also  to  the  costs  of  the  first  issue 
wholly ;  or  that  if  he  was  not  entitled  to 
the  latter  costs,  the  defendant  was  not,  as 
they  did  not  relate  to  the  second  issuea 
which  alone  was  found  for  him. 

Upon  an  application  beii^  made  to  the 
Court  in  Trinity  term,  the  taxation  was 
ordovd  to  be  referred  back  to  the  officer 
to  be  reviewed.  The  second  taxation  was 
also  objected  to,  on  the  grounda  that  the 
officer  allowed  to  the  defendant,  aiid  dis- 
allowed to  the  plaintiff,  costs  relating  to 
the  first  isHiie,  which  wss  C>nnd  fur  the 
plaintiff.  That  he  allowed  to  the  defend-mt, 
and  disallowed  to  the  pliiinttff,co8tH  which 
were  general  costs  in  the  cauiie.  Mid  con- 
sequently payable  to  the  plaintiff,  and  not 
to  the  defendant.  I'hat  he  allowed  to  tlie 
deftndant  costs  incurred  in  an  improper 
attempt  to  chaise  the  phiintiffwith  costt, 
to  which  lie  was  not  liable. 

WilJ«,  Sery.  obtained  a  rule  for  a  review 
of  the  taxation. 

Alextmder  and  Bayley  shewed  cause, 
and  contended,  that  the  view  taken  by  the 
taxingofficer  was  correct, and  consequently 
his  taxation  should  be  upheld  by  the  Court. 
The  only  plausible  objection  that  could  be 
advanced,  was  the  apparent  incongruity  in 
having  the  costs  one  wsy,  and  the  judg- 
ment another:  this,  however,  could  be 
remedied  by  the  Judge  who  tried  the  cause, 
U 
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whow  nndoobted  right  it  was  to  enter  the 
verdict  Mcording  to  his  notps,  and  amend 
the  pnsiea.  I'he  iintling  of  the  jury  for 
the  plaintifT,  upon  the  first  issue  for  work 
and  Isbourt  with  nominal  damngfs,  was 
evidently  a  mistake ;  the  intention  was,  that 
such  finding  should  be  for  him  upon  the 
second  count  for  goods  sold  and  delivered. 
An  alteration  by  tlie  learned  Judge  to  meet 
such  state  of  things,  would  remove  every 
difficulty,  and  put  an  end  to  all  just  cause 
of  complaint. 

tVilde,  Serj.  and  Peacock,  in  support  of 
the  rule*  denied  that,  under  the  circum> 
atanees  of  this  case,  the  Judge  had  the 
power  of  altering  the  verdict,  which  vras, 
in  substance,  that  for  which  the  opposite 
party  contended ;  and  in  support  of  the 
proposition,  they  referred  to  Spencer  v. 
Ooter(i),  where  the  Court  said,  they  could 
not  alter  a  verdict,  unless  it  clearly  ap- 
peared on  the  face  of  it  that  the  alteration 
would  be  agreeable  to  the  intantion  of  the 
jury-~and  such  was  not  the  case  here;  to 
Xeece  v.  Lee(8)»  where  the  Court  would 
not  allow  the  postea  to  be  amended,  by 
entering  a  verdict  for  the  defendant  on  the 
first  count ;  to  Jackton  v.  fVilUamson  (4). 
Holt  V.  Schotejeld  (5) ;  to  the  opinion  of 
Bnller,  J.  in  EMoma  v.  Htmkint{&)t  and 
to  ffarri$m  v.  King  (7).  1  hey  also  cited 
MeUi$h  V.  Richardson  {H).  As,  therefore, 
the  verdict  could  not  be  altered,  this  incon- 
gruity would  follow,  that  the  judgment 
would  be  one  way^  and  the  costs  would  be 
anoUier. 

TiKDAt,  C.J.— The  only  difficulty  here 
arises  from  the  form  of  the  pleading.by  which 
the  ease  has  been  brought  to  trial.  Upon 
the  fiice  of  the  record,  the  issues  appear  to 
be  only  two,  whereas,  when  divided,  they 
are  substantially  and  virtually  more  than 
two.  The  plaintiff  brought  an  action  for 
work  and  labour  in  the  raising  of  mimey 
upon  a  mortgage,  and  the  amount  claimed 
upon  this  score  was  upwards  of  12/.,  and 
for  the  price  of  a  cart,  as  for  goods  sold 

(t)  1  H.  Black.  78. 
(3>  7  Moo.  «69. 
(4)  STcmBep.  f8l. 
-  <$>  6  Tnm  Ktip.  691. 

(6)  1  DoDff.  S7b. 

(7)  lB.&A)d.  161. 

(8)  7  B.  &  C.  819;  a.  c.  9  BIng;  lt5,  . 


and  delivered.  The  common  count,  upon 
an  accotmt  stated,  was  added.  In  his  an- 
swer, the  defendant  said  he  was  never  in- 
debted, except  to  the  amount  of  Sl.  7s. ; 
and,  as  to  this,  he  plesded  payment  into 
court.  Now,  is  it  not  evident,  that  the 
verdict  which  has  been  entered,  does  not 
apply  to  the  first  count  for  work  and  labour, 
but  to  the  second  count  for  goods  sold  snd 
delivered?  As  it  appeared  tome,  theplottt- 
tiff  was  entitled  to  a  verdict,  with  a  shilling 
damages  upon  this  latter  count,  from  the 
modeof  pleading  which  the  defendant  adopt- 
ed, on  the  plaintifTs  makings  deduction  tn 
his  bill  of  particulars,  of  It.  ISt.  from  the 
sum  of  5L,  paid  for  gooda  sold  and  deli- 
vered. Although  this  wasnot  doneindetail, 
yet  there  was  in  the  bill  a  precise  admis- 
sion of  the  deduction  of  this  sum ;  and  when 
the  claim  was  unfolded,  it  appeared  to  be 
an  allowance  for  the  recovering  of  a  d<^. 
Now,  as  the  plaintiff  had  no  intimation  of 
the  defence  as  to  the  sum  of  W.  ISs.,  as  it 
did  not  appear  on  the  record,  I  was  of  opi- 
nion that  he  was  so  far  entitled  to  a  verdict, 
with  nominal  damages.  But,  in  coming 
to  such  conclusion,  I  do  not  think  it  neces- 
sary to  say  what  the  effect  of  a  direct  ad- 
mission in  a  bill  of  particulara  may  be, 
antl  how  far  it  should  compel  a  party  to 
plead  specially.  With  regard  to  the  count 
upon  the  contract  for  work  and  labour, 
the  evidence  upon  this  subject  was  for 
the  jury.  It  was  for  them  to  say,  whe- 
ther, from  the  evidence,  they  could  con- 
scientiously determine  whether  or  no  the 
plaintiff  was  entitled  to  charge  profession- 
ally for  that  which  had  been  done.  In 
coming  to  their  conclusion  upon  the  sob- 
jecl,  as  to  whether  th»t  which  was  done  by 
the  plaintiff,  was  done  professionally  or 
gratuitously  as  a  friend,  they  bore  in  mind 
that  he  was  in  the  habit  of  going  down 
with  his  family  oh  a  Sunday  to  the  defen- 
dant, of  receivinghls  courtesy  and  sharing 
his  hospitality.  They  also  recollected,  that 
the  plaintiff's  emiifoycr,  Mr.  Scadding, 
afterwards  sent  in  his  bill ;  and  under  these 
circumstances  they  found  their  verdict, 
with  one  shilling  damages.  Now,  I  think 
it  is  the  usual  practice  of  the  Courts  at 
Westminster  Hall,  to  enter  verdicts  accord- 
ing to  the  notes  of  the  Judge ;  and  as  to 
mysdf,  1  neither  entertained  then,  nor  do 
1  now,  a  doubt  of  the  intention  of  tke 
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jury,  IS  to  having  the  verdict  entered  on 
tlie  count  specified,  tiiat  is,  the  count  for 
goods  sold  and  delivered;  and  I  am  equally 
certain  tliat  the  entry  of  the  verdict,  as  it 
has  taken  place,  was  a  slip  upon  their  part» 
'i'hta  being  bo,  if  the  parties  come  befor* 
me,  I  will  not  hesitate  to  take  the  matter 
into  my  consideration.  It  may  be  admitted 
that  no  notice  of  this  mode  of  entering  the 
verdict  was  taken  before  by  the  defendant, 
for  he  did  not  feel  himself  hurt  until  the 
moment  of  pressure.  1  agree  uith  roy 
Brother  Wilde,  as  to  the  incongruity  of 
having  the  judgment  one  way,  and  the 
costs  another.  But  the  question  is,  how 
should  the  judgment  be  entered  ?  It  is 
almost  unnecessary  to  answer.  It  may,  I 
think,  be  taken  pro  coafetso*  I  will  hear 
the  parties  upon  the  subject ;  and  if  I  do 
not  hear  them,  I  think  the  rule  should  be 
discharged. 

Park,  J. — ^In  my  opinion,  no  serious 
difficulty  could  be  said  to  exist  in  the  ease, 
were  it  not  for  the  slip  made  by  the  jury. 
They  must  have  intended  the  verdict  to  be 
entered  for  the  plaintiff,  with  nominal  da- 
mages  on  the  second  count  for  goods  sold 
and  delivered  alone.  This,  I  repeat  it, 
must  have  been  their  intention,  unless  they 
were  fools  or  madmen.  They  took  it  for 
granted,  that  some  damages  should  be 
given  in  consequence  of  what  was  said  by 
my  Lord,  and  they  awarded  one  shilling  i 
aod  this,  I  repeat,  must  have  been  U|Kin 
the  second  count  for  goods  sold  and  deli- 
vered. The  cause  of  the  mistake  was, 
that  they  did  not  know  how  to  present  the 
matter  to  the  attention  of  the  Court.  But, 
in  the  existing  state  of  things,  it  is  manifest 
that  they  could  not  have  intended  the  ver- 
dict for  tlie  nominal  damages,  to  be  entered 
on  the  count  for  work  and  labour.  The 
demand  of  the  plaintiff  upon  that  score, 
was  between  12/.  and  132.,  consequently, 
the  shilling  damsges  could  not  be  upon 
that,  more  especially  when  they  negatived 
the  plaintiff's  claim  upon  the  first  and  third 
counu.  In  such  state  of  things  it  would 
1m  the  most  gross  injustice,  if  there  wm 
not  a  power  to  amend  aecording  to  the 
Judge's  notes.  Spencer  v,  Goter,  and  the 
cases  cited,  do  not  apply-  The  decisions 
in  all  those  eases,  refer  to  the  particular 
|!ueU  on  which  they  are  founded,  and  the 
««o«IiiiloH  «ttaijKd  by  (bt  Court  are  •up- 


ported  by  the  circumstances  of  eaeh.  In 
my  opinion,  the  taxation  should  stand  as 
it  is,  as  there  is  no  ground  for  sending  it 
Hgflin  to  the  ofBcer. 

Vaoouak,  J. — The  only  difficulty,  as 
the  taxation  stands  st  present,  is,  that  it 
does  not  correspond  with  tlie  mode  in  which 
the  verdict  is  entered:  the  costs  appear 
one  way,  whilst  the  verdict  appears  iht 
other ;  and  the  question  is,  whether  we  can 
relieve  ourselves  from  the  difficulty.  We 
are  told,  that  when  the  verdict  is  entered, 
as  here,  upon  the  first  count,  the  rule  for 
taxation,  as  it  now  stands,  in  incongruous. 
But  the  main  and  important  question  here 
is,  as  10  the  nature  of  the  costs  in  regard 
to  the  counts  as  they  are  placed  upon  the 
record  ;  and  it  is  impossible  to  look  at  the 
counts  without  seeing  that  it  was  the  inten- 
tion of  the  jury  to  find  for  the  plaintiff 
upon  the  second.  This  appears  from  tha 
distinct  manner  in  which  they  negatived 
his  claims  upon  the  first  and  third  counts. 
Thus,  it  is  evident  they  found  for  him  upon 
the  second  count,  upon  which  the  defen- 
dant brought  money  into  court,  but  upon 
which,  from  his  mode  of  pleading,  the 

?laintiff  was  entitled  to  nominal  damages, 
t  was,  perhaps,  too  much  to  expect  from 
the  jury,  that  they  would  adjust  and  settle 
as  to  what  eount  the  nominal  damages 
were  to  be  given ;  but,  consistently  with 
common  sense,  they  could  not  be  given  on 
any  other  than  the  second.  With  regard 
to  the  cases  cited,  the  Court  are  relieved 
from  any  difficulty,  inasmuch  as  they  were 
very  different  from  the  present.  The  prin- 
ciple to  be  extracted  from  them  is,  that  the 
application  should  be  made  at  a  proper 
time,  or  that  the  alteration  should  be  ac- 
cording to  the  intentions  of  the  jury ;  and 
the  latter  is  assumed  to  be  the  case  here. 
Under  all  circumstances,  the  better  course 
will  be,  to  amend  the  record,  and  to  look 
at  the  case  as  if  costs  were  allowed  to  • 
party  on  issues  entered  against  him. 

BoBAHauET,  J. — 1  agree  with  the  rest  of 
the  Court,  ihat  although  the  record  smnda 
as  it  does  at  present,  the  taxation  cannot  bo 
varied.  But,  on  the  other  hand.  I  have 
no  doubt  of  the  power  of  the  Judge,  when 
called  upon  on  a  question  of  this  nsture.  i 
have  no  doubt  of  his  being  perfectly  com- 
petent to  amend  the  postea,  as  suggested* 
•nd  enter  »  verdict  for  the  defendant  ,  on 
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the  firit  unci  thiril  eoiinti,  snd  for  tlie  plain- 
tiR* on  the  treitnfl.  with  nnminal  drimxgvi. 
My  Lord  told  the  jury,  that  in  point  of 
law  the  plaintiff  was  entiilfd  to  nnminal 
damaf^s,  and  it  was  for  thfm  to  sny  whe- 
ther the  intentions  of  the  plaintiff,  as  to  his 
services,  were  proved  :  if  so,  was  it  or  was 
it  not  his  intention  to  be  puid  ?  He  called 
upon  them  to  say  aye  or  no,  whether  an 
intention  on  his  part  to  receive  remunera- 
tion fur  his  services  was  proved  :  at  all 
events,  the  plaintiff  was  entitled  to  a  ver- 
dict with  one  shilling  damages,  in  suppo- 
sition of  law ;  ami  the  jury  were  obliged  so 
to  find,  in  consequence  of  the  defendant's 
node  of  pleading  to  the  cnant  which  daim- 
ed  remuneration  for  goods  sold  and  deli- 
vered. Here  it  is  impossible  to  consider 
that  the  verdict  was  entered  with  these  da- 
mages, as  a  remuneration  for  work  and 
labour.  The  intention  was,  I  think,  clearly 
to  have  the  verdict  entered  on  the  count 
for  goods  sold  and  delivered.  This  is,  in 
point  oflaw.  the  result,  if  the  jury  did  not 
think  the  plaintiff  entitled  to  remuneration 
on  the  other  two  counts.  I'he  rule  Khnuld 
be  suspended  until  an  application  shall  be 
raade  to  the  learned  Lord  Chief  Justice  to 
amend  the  postea,  and  this  being  done,  the 
rule  should  be  discharged. 

Orwred  aeeordinglif. 


ISSS       (  BUTLKR,  SURTIVIKO  ASStOHKB 
Jan  ±9    i      OF  BAKSWKI.I,,  A  BAMKRDFT, 
t      V.  HOBSOM. 

,  Bankrupt — Trowr — jftngnee — Ply- 
ing— Evidence. 

The  I97ih  teetton  of  6  Geo.  4.  c,  16.  does 
ttot  eiUkte  tke  amgnee  of  a  bankr^t  under 
« teeomi  eommteUmt  wAere  a  ^oidend  oflBi. 
M  lAe  ;wiMd  Am  roI  been  paidt  to  mom- 
tmn  trover  against  the  assignee  of  a  tiurd 
for  effects  acquired  by  the  bank- 
rupi  subsequent  to  obtaining  his  certificate 
under  the  second  contmissiomt  and  in  his  pos- 
eesnont  order,  or  disposition  at  the  time  of 
the  third  bankniptcjff  as  such  effects  vest  in 
the  tatter  assigneCf/vr  the  benejit  of  the  cre- 
ditors, under  the  79nd  section  of  the  statute^ 
nhich  is  to  be  taken  m  cmjunction  with  the 

imh. 

Where  the  bankrupt,  subsequently  to  the 


second  commission,  has  beconu  an  innloent, 
U  is  competent  to  the  defendant  in  suck  action 
to  put  in  evidence  the  proceedings  in  the  /n- 
solvent  Debtors  Court,  and  set  up  the  jui 
tertii  or  the  right  "f  the  prooinimal  assignee 
to  the  goods  under  the  SulA  se^on  oj  the  /»■ 
solvent  Debtors  Act. 

Where  the  character  of  assignee,  in  which 
the  plaintiff  sues,  is  specially  denied,  under 
the  rule  of  Hilary  term,  4  Will.  4,  quser^ 
as  to  the  evidence  which  shmld  be  given  to 
support  the  character  and  satisfy  the  rule. 
Is  the  production  of  the  fat  and  comausnan 
suffcientt  or  should  the  plaintiff'  pnae  the 
act  of  bankruptcy,  ^c.  ? 

When  the  subsequently  acquired  e^ate  iff 
the  bankn^  would,  if  smned  upon  im  proper 
ftme  by  the  asvgnee  under  the  second  cost* 
iRis«roR,  produce  1 5s.  in  the  pound,  qiuere, 
is  the  third  fat  a  nulUty  T 

Trover  by  the  plaintiff,  as  surviving  at* 
signee,  for  cattle,  chattels,  goods,  &c. 

Pleas— First,  not  guilty.  Second,  that 
plaintiff  was  not  assignee  of  the  estate  and 
effects  of  Bakewell,  according  to  the  su- 
tutes  concerning  bankrapts  in  manner  and 
form,  concluding  to  the  country.  Third) 
that  plaintiff  was  not  possessed  as  of  hii 
own  property,  u  such  asa^nee,  of  the  goods 
and  chattels  in  the  declaration,  &e.,  con- 
cluding to  the  country.  Fourth,  that  al- 
though true  it  is,  that  the  said  Bakewell 
had  become  and  was  a  bankrupt,  as  in 
the  declaration  alleged,  yet  the  defendant 
says,  that  before  the  commencement  of 
this  suit,  and  before  the  said  time  when 
&c.  in  the  declaration  mentioned,  to  wit, 
on  the  1 9th  of  April  1828.  and  before  the 
passing  of  a  certain  act  of  parliament  in 
the  second  year  of  the  reign  of  our  Lord 
the  now  King,  entided,  *  An  act  to  estnbUdi 
s  court  in  bankmptey/  a  certain  eommieaoa 
of  bankrupt  under  uie  Great  SmI  of  Great 
Britain,  issued  against  the  said  J.  Bake- 
well,  upon  the  petition  in  that  behalf  made 
of  the  plaintiff,  who  then  claimed  to  be 
a  creditor  of  the  satd  Bakewell,  for  lOOl. 
and  upwards ;  and  the  defendant  farther 
says,  that  before  said  commission  vras  is- 
sued, to  wit,  on  the  year  and  day  last 
aforesaid,  the  said  Bakewell,  with  the  pri- 
vity and  consent  of  the  plaintiff,  committed 
an  act  of  bankruptcy,  uien  coneertii^  and 
■greeug  upon  tbe  aaid  act  of  banknipc^ 
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with  the  plaintiff,  the  saidactof  hankruptcy 
not  being  any  such  filing  of  a  declaration 
of  insolvency,  as  is,  by  the  statute  in  such 
case  nude  and  provided,  permitted  to  be 
concerted.  Ana  defendant  further  says, 
that  the  said  petition  of  the  plaintiff,  and 
the  commission  that  issued  thereupon, 
were  respectively  grounded  upon  the 
aaid  concerted  act  of  bankruptcy ;  and 
the  said  defendant  says,  that  the  said 
Bakewell  never  before  the  said  commis- 
sion was  issued,  committed  an  act  or 
acts  of  bankruptcy,  sufficient  to  ground 
or  to  support  the  said  commission  issu- 
ing as  aforesaid  upon  the  petition  of  the 
said  plaintiff.  And  the  defendant  fur- 
ther says,  that  neither  the  Lord  Chan- 
cellor, nor  the  Court  of  Review,  nor  the 
Commissioners  of  the  Oreal  Seal,  nor  any 
other  court  or  officer  of  competent  juris- 
diction in  that  behalf,  have  ever,  upon  the 
application  of  any  other  creditor  or  credi- 
tors of  said  Bakewell  in  that  behalf  order- 
ed the  said  commission  to  be  proceeded  in ; 
and  the  said  defendant  says,  the  said  com- 
mission was  and  is  invalid :  and  the  defen- 
dant further  says,  that  the  plaintiff  was 
and  is,  and  claims  to  be  such  assignee,  as 
is  TO  the  declaration  mentioned,  under  no 
other  commission  or  fiat  whatsoever.  And 
defendant  further  saith,  that  after  the  is- 
suing of  the  said  commission,  and  after  the 
1 1  th  of  January  1 852,  and  before  the  said 
time,&c.  and  before  and  on  the  1  at  of  January 
18SG,  and  from  thence  continually  until  the 
issning  of  the  fiat  in  bankruptcy  hereinafter 
mentioned,  the  said  Bakewell  waa  a  sixe- 
manu&cturer  and  trader,  according  to  and 
within  the  true  intent  and  meaning  of  the 
statutes  concerning  and  relating  to  bank- 
rupts, then  in  force ;  and  thereupon  the 
said  Bakewell  afterwards,  to  wit,  on  the 
day  and  year,  &c.  became  and  was  indebted 
to  J.  Brooks,  W.  Brooks,  and  J.  Cunliffe, 
then  being  partners  and  subjects  of  this 
realm,  in  the  sum  of  100/.  and  upwards,  of 
lawful  money,  for  a  true  and  just  debt  due 
and  owing  from  the  said  Bakewell  to  the 
aaid  J.  Brooks,  W.  Brooks,  and  J.  Cunliffe, 
partners  aa  aforesaid,  and  thereupon  the 
said  Bakewell,  bein^  so  indebted,  and  be- 
Sag  a  subject  of  this  realm,  so  using  and 
exercising  the  trade  and  business,  &c., 
and  being  such  trader  according  to  the 
proriaioiit  of  the  nid  act,  afterwards,  and 


after  the  issuing  of  said  commission,  to  wit, 
on  &c  ,  the  said  debt  to  the  said  J.  Brooks, 
W.  Brooks,  and  J.  Cunliffe,  then  being 
due  and  unsatisfied,  became  and  was  a 
bankrupt  within  the  true  intent  and  mean- 
ing of  the  said  statutes  then  and  still  in 
force,  &c. :  and  that  thereupon  afterwards, 
and  afker  the  issuing  of  the  said  commis- 
sion, to  wit,  on  the  8th  of  November  1836, 
a  certain  fiat  in  bankruptcy,  upon  the  peti- 
tion of  the  said  J.  Brooks,  W.  Brooks,  and 
J.  Cunliffe,  and  upon  their  then  first  giv- 
ing such  bond  and  making  such  affidavit 
as  was  by  law  required,  was  duly  made, 
signed  and  issued  by  Charles  Christoplier 
Baron  Coitenham,  Lord  High  Chancellor 
of  Great  Britain,  by  which  fiat,  the  said 
Chancellor  did  authorize  the  said  J.  Brooks, 
W.  Brooks,  and  J.  Cunliffe,  to  prosecute 
their  said  commission  elsewhere  than  in 
the  aaid  Court  of  Bankruptcy  in  that  be- 
half, that  is  to  say,  before  commissioners 
named.  It  was  then  alleged,  that  Bakewell 
was  declared  and  adjudged  a  bankrupt  by 
the  commissioners,  who,  in  the  usual  way, 
by  a  notice  published  in  the  Lotubm  Oa- 
zette,  after  reciting  the  fact  of  the  bank- 
ruptcy, called  upon  the  party  to  surrender 
to  the  commissioners,  and  make  a  full  dis- 
covery of  his  estate  and  effects  ;  that  the 
defendant  was  chosen  assignee  of  his  estate 
and  effects,  which  choice  was  confirmed 
by  the  major  part  of  the  commissioners; 
that  the  defendant  accepted  the  said  trusts 
and  appointmrat,  and  bv  reason  whereof, 
and  of  the  statutes  &c.,  he.  the  defendant, 
then  became  and  was,  and  still  is  tfaeassi^ 
nee  of  the  estate  and  effects  of  the  said 
bankrupt  under  the  said  fiat.  And  defen- 
dant further  saith,  that  the  said  cattle, 
goods,  &c.,  in  the  declaration  mentioned, 
and  each  and  every  of  them  were  the  pro- 
per cattle,  &c.  of  the  ssid  J.  Bakewell  be- 
fore and  at  the  time  when  he  so  became 
bankrupt  as  last  aforesaid ;  and  defendant 
further  says,  that  before  the  said  time 
when  &c..  to  wit,  on  the  day  and  year  last 
aforesaid,  the  plaintiff  claiming  title  to  the 
said  cattle,  8ec.  and  each  and  every  c{ 
them,  under  colour  of  the  said  commiuioaa 
and  of  his  character  at  asai^ee  under  die 
same  commission,  and  not  otherwise,  and 
having  no  title  or  property  in  die  same, 
or  any  or  either  of  them,  or  any  other  than 
a  ctdhnirable  title,  groDaded  on  the  wid  ooiBf- 
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miMion,  and  in  his  said  character  as  assig- 
nee, became  and  wa8,and  from  tlience  until 
and  at  the  said  time  when  Sic,  continued 
to  be  possessed  of  the  said  cattle,  &c., 
wherefore,  the  defendant,  as  assignee  un- 
der the  laid  fiat,  at  the  said  time  when  Ikc. 
after  the  issuing  of  the  said  fiat,  and  after 
the  defendant  became,  and  while  the  de- 
fendant was  assignee  under  the  said  fiat, 
as  aforesaid^  the  said  J.  Bakewell  then  and 
Blill  continuing  bankrupt,  to  wit,  on  the 
dajr  &e.,  took  the  said  cattle,  goods,  &c., 
and  each  and  every  of  them  out  of  the  poa- 
session  of  the  said  plainttfT,  as  he  lawfully 
nii|jht,  for  the  cause  aforesaid,  which  is  the 
seme  aiipposed  grievance,  &c.  Verifica- 
tion. The  fifth  plea  set  forth  the  bank- 
ruptcy of  Bakewell  In  April  1828,  under 
which  tlie  plaintitf  was  the  surviving  as- 
signee, and  that  the  bankrupt  obtained  his 
certificate  in  the  usual  manner ;  it  then 
alleged,  his  subsequent  trading  and  bank- 
ruptcy in  18S6,  and  concluded  by  alleging 
that  before  and  at  the  time  when  the  laid 
Bakewell  became  bankrupt,  hei  the  said 
Bakewell,  had,  by  the  coosent  and  permis- 
■ion  of  the  plaintifT,  then  being  such  aur- 
▼ivlng  assignee  as  aforeaaid,  the  true 
owner  of  the  said  cattle,  goods,  &c.,  in  the 
declaration  mentioned,  and  each  and  every 
of  them,  in  his,  the  said  Oakewell's  posses- 
sion, order,  and  disposition  as  the  reputed 
owner  of  the  same,  all  and  every  of  the 
said  cattle,  goods,  and  chattels  in  the  de- 
claration mentioned ;  wherefore,  the  deft-n- 
dant,  at  assignee  under  the  said  fiat,  did  at 
the  same  time  when  &c.  after  the  issuing 
of  the  said  fiat,  after  the  defendant  became 
such  assignee  as  aforesaid,  to  wit,  on  &c., 
seise  the  said  cattle,  goods,  and  chattels 
in  the  declaration  mentioned,  and  dispose 
of  the  same  for  the  benefit  of  the  creditors 
under  the  said  fiat,  which  is  the  same  con* 
version  whereof  the  plaintiff  has  in  his 
declaration  above  complained,  &c.  Verifi- 
cation. 

Replication  to  the  first.second, and  third 
pitas,  on  which  defendant  put  himself  on 
the  country,  fimi/t^n- ;  to  the  fourth,  that 
the  ooromission  there  mentioned  hath  not 
been  superseded,  but  still  is  in  full  force; 
tiiat  Bakewell  surrendered  to  and  acqui- 
oseed  in  it;  and  that  he,  before  the  issuing 
of  lueh  commission,  committed  an  act  of 
buknipccy,  aufBrimt  to  ground  or  aupport 


the  said  commission  upon  the  petition  of 
the  plaintiff;  without  this,  that  the  act  of 
bankruptcy  of  the  said  Bakewell,  upon 
which  the  said  petition  of  the  plaintiff,  and 
the  said  commission  that  issued  thereupon* 
were  respectively  grounded,  was  commit- 
ted by  tlie  said  Uakewell,  with  the  privity 
or  consent  of  the  plaintiff,  or  that  the  said 
Bakewell  coQcerted  or  agreed  upon  tht 
said  act  of  bankruptcy  with  the  plaintifl^ 
in  manner  and  form,  as  in  the  said  fourdk 
plea,  and  this  the*plaintiff  prays,  &e.  In 
his  replication  to  the  fifth  plea,  the  plaintiff 
alleged,  that  previous  to  the  commission 
of  bankruptcy  issued  gainst  Bakewell  in 
1828.  under  which  the  plaintiff  was  sur- 
viving ass!<;nce,  a  commission  had  issued 
in  1815,  against  the  said  Bakewell  and  his 
partner,  who  then  exercised  the  trade  of 
soap-boilers,  under  which  they  had  been 
duly  declared  bankrupts ;  and  after  sur- 
render, &c.,  Bakewell,  named  in  the  plea, 
obtained  his  certificate  on  the  5th  of  Oc- 
tober 1810,  which  was  duly  allowed  and 
confirmed  by  the  Lord  Chancellor*  &e. ; 
and  the  plaintiff  further  aai^»  that  the 
estate  of  the  said  J.  Bakewell,  in  the  fiflb 
pleH  mentioned,  hath  not  produced,  after  all 
charges,  sufficient  to  pay  any  creditor  pn- 
der  the  said  commission  in  the  fifth  plea 
mentioned,  under  which  he,  the  plaintiff, 
Iiath  become  and  is  such  surviving  assignee, 
as  therein  mentioned,  I5t.  in  the  pound  ; 
and  that  the  said  cattle,  goods,  &c.  in  the 
declaration  mentioned,  were  and  are  certvo 

Sirts  of  the  estate  and  effects  of  the  said 
akewell,  in  the  said  fifth  plea  mentiontdt 
acquired  by  him  subsequently  to  the  issu- 
ing of  the  said  last-mentioned  commianon. 
tlte  same  cattle,  goods,  &c.,  or  any  part 
thereof,  not  being  the  said  J.  Bakewciri 
tools  of  trade,  or  necessary  hoiuehold  fur- 
niture, or  the  wearing  apparel  of  himself, 
his  wife,  or  children,  wherefore,  accordii^ 
to  the  statute  in  such  case  made  and  pro- 
vided, the  said  cattle,  goods,  &c.  in  tht 
declaration  mentioned,  before  and  at  tbt 
time,  when  &c.  vested  in  the  plaintiff 
such  surviving  assignee  as  aforesaid,  and 
he,  the  plaintiff,  as  sueh  surviving  assise*, 
then  became  and  was  entitled  to  have  and 
seize  the  same,  by  virtue  of  the  said  act. 
for  the  benefit  of  the  er«ditora  of  tfat  aud 
J.  Bakewell  in  the  anid  fifth  plea  mtnttoB- 
td,  tinder  the  laid  coBuaiHion  in  tbt  mid. 
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■rieamntionedi  bat  that  the  defendant,  of 
hb  own  wrong,  at  the  time  when  &c., 
teized  the  ume  cattle,  goods,  &c.  under 
eolonr  of  the  said  tiat  in  bankruptcy,  issued 
against  the  said  J.  Bakewell,  as  in  the  said 
flnh  plea  mentioned,  and  wrongfully  con- 
tcrted  and  disposed  of  them.  &c. 

Rejoinder  to  the  replication  to  the  fourth  ' 
plea,  ihnililer:  to  the  replication  to  the 
fifth  plea,  that  after  the  issuing  of  said 
comintBsion  under  which  (he  plamtiff  hath 
become  and  is  such  surviving  assignee  as 
afereaaid,  and  before  the  said  J.  Bakewell 
became  indebted  to  the  said  J.  Brooks, 
W.  Brooks,  and  J.  CunlifTe,  as  in  the  fifth 
plea  mentioned,  on  &c.,  the  estate  of  the 
said  Bakewell  produced  ader  all  charges 
sufficient  to  pay  every  creditor  under  the 
eommission  in  the  said  fifth  plea  men- 
tioned, under  which  the  plaintiff  hath  be- 
come and  is  surviving  assignee  as  therein 
mentioDed,  15».  in  the  pound;  and  of  this 
the  defendant  puts  himself,  &c. 

Sur-rejoinder,  the  plaintiff  adding  the 
Jtni/tter. 

The  defendant  gave  notice  of  his  inten- 
tion to  dispute  the  validity  of  the  commis- 
aion  under  which  the  plaintiff  churned  as 
aaeignee. 

Upon  the  trial,  before  Coltman,  J.,  at 
I^verpool,  the  facts  appeared  to  be  in  sub- 
stance as  follows: — J.  Bakewell  and  his 
father  were  formerly  in  partnership,  and 
thay  were  declared  bankrupt  on  the  4th  of 
April  1815(8  dividend  was  declared,  and  the 
parties  obtained  their  certificates.  J.  Bake- 
well  then  carried  on  another  business  upon 
Ua  own  account,  different  from  that  in  which 
lie  bad  been  unfortunate,  and  at  different 
places,  first  at  Shobnall  and  then  at  Man- 
cheater.    In  tbii  trade  he  continued  until 
tbe  19lh  of  April  1828,  when  he  wasagain 
declared  bankrupt,  and  the  plaintiff,  his 
brother-in-law,  with  another  person,  de- 
ceased, was  chosen  assignee.   Under  this 
commiasiont  a  dividend  was  declared,  the 
cr«ditora  were  paid  U.  7d.  in  the  pound, 
ami  the  eertifieate  was  duly  obtained.  He 
again  engaged  extensively  in  business, 
auid  was  again  declared  bankrupt  upon  the 
Bth  of  November  1836,  and  it  was  for  the 
delendant's  imputed  conduct,  as  ass^ee 
vndei  this  commission,  that  the  action  was 
Iwvi^bt.   It  also  appeared;  that  Bdtewell 
bad  taken  the  benefit  of  the  Insolvent 


Debtora  Act,  and  was  discharged  nnder 
the  statute,  upon  the  S7th  of  February 
18S7.   The  lUte  of  his  arrest  was  the 

ISth  of  October,  and  he  went  to  prison  on 
the  29th;  the  petition  was  dated  Slst  of 
December  183(1,  his  assignment  was  dated 
the  same  day,  and  hts  schedule  was  sign* 
ed  upon  the  17th  of  January  1687.  The 
plaintiff  rested  his  right  of  action  princi- 
pally upon  the  1S7th  section  of  6  Geo.  4. 
c.  16(1);  and  for  the  defendant  it  was 
contended,  that  the  plaintiff  had  no  right 
to  the  goods  for  which  the  action  was 
brought,  inasmuch  as  they  were  by  consent 
of  the  true  owner  in  the  possession,  order 
and  disposition  of  the  trader  when  he  be- 
came an  insolvent,  and  consequently  they 
became  vested  in  the  assignee  of  the  Insol- 
vent Debtors  Court,  under  the  30th  section 
of  7  Geo.  4.  c.  fl7(a).  In  support  of  this 
view  of  the  case,  the  proceedings  in  the 
Insolvent  Debtors  Court  were  put  in  evi- 
dence, the  plaintiff  objecting  that  it  was 
not  competent  to  the  defendant  to  rely  on 
the  ^'««<er(ti  (8). 

(1)  Wbicb  eatcts,  "  Tbat  if  any  pmon  wbe 
shKll  fasTo  been  so  discbarged  by  such  e«rtifi<!tts 
ts  aforeitid,  or  wbo  •hall  have  compouodad  with 
bis  creditors,  or  wbo  Bhall  fasTa  been  diachargsd 
by  any  insoWsnt  act,  sbvll  be  or  become  a  bank- 
nipt,  and  bare  obtained,  or  eball  beresfler  obtain 
lucb  certifioftM  as  aforesaid,  untpsa  bis  eatale  ebsll 
produce,  after  all  cbai^ea,  aufficient  to  pay  rreir 
crfditor  under  the  commissioD  15$.  in  the  pound, 
such  certificate  shall  only  protect  bis  person  from 
arreat  and  impriaonment ;  bat  his  fatnre  estate  and 
•Secu,  (except  his  tools  of  trade,  and  Dcoeuary 
bouiebold  furniture,  and  the  wearing  apparel  of 
himself,  his  wife,  and  children,)  shall  vest  in  the 
assignees  under  the  said  commission,  who  sbalt  be 
•ntitled  to  seise  tbe  same,  as  they  might  bsvs 
seised  property  of  wbicb  such  bankrupt  was  pos- 
sessed, at  tbe  issuing  of  th^  conmusaiOD." 

(X)  Which  enacts,  "That  if  any  peraon  who 
ahalt  petition  tbe  said  Cnart  for  hia  or  her  dischsi^e 
from  impriaonment  under  this  act,  ahall,  at  tbs 
time  of  his  or  ber  arrest,  or  otlier  commeneemsot 
of  auch  imprisonment,  by  tbe  consent  and  pennis- 
sEon  of  tbe  true  owner  thereof,  have  in  his  or  her 
possession,  order,  or  disposition,  any  goods  or 
chattels,  whereof  such  prisoner  was  reputed  owner, 
or  whereof  he  or  she  bad  taken  upon  him  or  ber 
the  sals,  alteration,  or  disposition  ts  owner,  tbs 
sams  shall  be  deemed  to  be  tbe  property  of  such 
prisoner  so  petitioning;,  so  as  to  become  vested  in 
the  proTisionsl  assignee  of  tbe  said  court,  by  the 
conveyance  and  sasigament  executed  in  porsusooe 
of  thia  act." 

(3)  There  was  siso  nu«h  discnssion  ss  to  tbe 
•vidsnce  necessary  to  make  out  the  ebsrsotsr  of 
the  pUiatiff  ss  sssigots  onder  the  saoond  ooauais- 
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In  annrer  to  quMtioas  pnt  to  them  by 
the  Icwned  Judge,  the  jury  found  that 
there  was  a  good  petitioning  creditor's 
debt;  that  Balce  well  committed  two  acts  of 
bankruptcy,  not  concerted  in  1826;  that 
he  was  in  possession  in  October  1836, 
with  the  consent  of  the  plaintiff;  and  that 
be  was  the  reputed  owner,  and  had  the 
order  and  disposition  of  the  goods  until  he 
went  to  prison ;  that  the  estate  subse- 
quently acquired  by  Bakewell  was  sufficient 
to  pay  13i.  in  the  pound,  if  it  had  been 
■eiaed  upon  by  the  plaintiff  as  assignee,  and 
the  plaintiff  was  aware  ofsuCh  fact,  and  that 
the  plaintiff  knew  of  the  firat  bankruptcy 
in  1815.  Hia  Lordship  diereupon  directed 
a  general  verdict  to  be  entered  for  the 
pUintiff,  with  leave  to  the  defendant  to 
move  to  have  it  entered  for  him  upon  the 
second,  third,  and  fifth  issues. 

Creumell  obtained  a  rule  accordingly, 
or  for  a  new  trial.  With  regard  to  the  vali- 
dity of  the  third  commission,  be  referred 
to  Titf  V.  mUon(j^\  Ex  parte  Pfoudfoot{b), 
Marlin  v.  0'//«ro(6),  Toeldv.Af0xJietd(7), 
Fomlerv.  Cotter  (S\  Ex  parte  Leet{9\  md 
Ex  pmrU  WaUk{lO);  but.  aa  the  Court 
gave  no  opinion  apon  this  sulject,  it  is 
deemed  raerriy  neceaaary  to  refer  to  the 
caaea. 

jfiektrhjf*  Serf,  and  Wightman  shewed 
cause. — They  contoided  that  the  1 27  th  sec- 
tirm  of  the  statute  6  Geo.  4.  c.  16.  was  de- 
cisive in  favour  of  the  plaintiff,  that  the  de- 
fendant could  not  derive  any  advantage  from 
the  delay  of  the  plaintiftj  in  seising  the 
goods.  &c.  as  assignee  under  the  second 
commission,  as  the  assignee  under  a  com- 
ratssionwasnotrequiredtoaetwiih  the  same 
degree  of  expedition  and  promptness,  as  an 
ordinary  tnutee.  Certain  privilegea  were, 
from  the  neceadty  of  the  case,  conferred 

.sioD,  wbioh  waa  ipeoully  danicil  under  tb«  Slat 

g-neral  rule  of  Ililarv  tfrm,  4  Will  4  ;  and  Scott 
V.  Thomas,  6Car.  fic  Pay.  611.  WRfl  cttad  for  the 
plaintiff.  ThelenrRed  Juageaeemad  tobeofopinioo 
tbflt  it  waa  Dotauflkient  to  pnt  in  tbe  fiat  aiul  aa- 
«tgiUBut,  but  that  it  WM  ineaaobflnt  upoD  tha 
pUiotiff  to  go  fartbar,  utd  provs  tba  set  of  baak- 
ruptcy,  '&c. 
'  (4)  7  B.  4  C.684. 

(6)  1  Aik.SM. 
.    (6)  Cowp.  8i3. 

(7)  3  B.ctLaw  J.  Hap.  K.B.  Mt. 
(8 1  10  B.&  C.  4X7j  0.  c. e  Uw  J.  IUp.K.B.  194. 
(9)  16  Vas.  47S. 

<10)  IMsnLffti. 


upon  him,  which  were  denied  to  the  litter. 
They  also  urged,  that  it  was  not  competent 
to  the  defendant  to  put  in  evidence  tbe 
proceedings  under  the  Insolvent  Debtors 
Act,  and  rely  for  his  defence  upon  the  jut 
teriii,  that  is,  the  alleged  right  of  the  pro- 
visional assignee  under  that  statute;  and 
that  the  character  of  the  plaintiff  as  assig- 
nee, was  proved  so  as  to  satisfy  the  4th 
rule  of  Hilary  term,  4  Will.  4.  by  putting 
in  evidence  the  assignment  and  fiat  (11). 

WUde,  Serj.t  Cresmell,  and  Altxawier, 
in  support  of  the  rule,  denied  that  any 
distinction  as  to  privilege  existed  between 
the  assignee  under  a  commission  and  an 
ordinary  trustee.  It  was  equally  impera- 
tive on  each,  to  protect  the  property  of 
others  intrusted  to  his  care.  It  was  also, 
they  said,  competent  to  the  defendant  to 

?ive  in  evidence  the  proceedings  under  the 
nsolvent  Debtors  Act,  and  rely  on  the 
jus  tertii.  It  was  most  important  to  tbe 
defendant  to  shew  that  tlw  property  <ii 
the  goods,  &c.  was  out  of  the  {i^ntiff,  and 
consequently  that  the  action  of  trover 
could  not  be  maintained.  Neither  did  be 
prove  his  character  of  assignee,  which  was 
specially  denied  under  the  rule  of  Hilary 

(n)  Tbcy  alao  argued  at  great lengtb.  u  to  tba 
proof  of  the  petitioaing  creditor's  debt,  the  Meat- 
aity  of  tba  esUte  prodwcintf  15#.  in  tbe  povnd  as- 
der  the  second  eonmiasiuo,  and  the  isTelidiiy  of 
tbe  third  Gau  Upon  these  points,  tbe  Court,  bo«> 
ever,  gave  no  opinion,  thinking  ibat  the  esse  sbouU 
be  decided  upon  tbe7<nd  section,  taken  inci-a- 
jnoolion  with  the  l«7tb  SMttion  of  the  Benkrapt 
Act.  or  of  the  SOib  section  of  the  iDselveni  IMton 
Act.  It  is  therefore  only  necessary  to  refer  to  the 
anmes  of  tba  esses  oited  in  the  argninenC.  npoa 
those  points  which  were  notdeemdnMariel  Mths 
decision:— Nelson  «.  CbeTril.  7  Bing.  663.  s  e.  9 
Law  J.  Rep.  CP.  Ur,  Ex  parte  Deraa.  1  MoaL 
&  A;r.  4iO,  Ex  parte  Welab,  1  Moot.  976,  Tbom* 
ton  V.  Dallaa,  IDong.  49,  Pbilpot  e.  Corder,  5 
Tern  Rvp.  07,  Gill  v.  Scrivens.  7  Terss  Rep.  tT, 
Coverley  v.  Morier,  16  East,  JelA  m.  Ballard, 
1  Bos.  &  Pal.  467'.  Moon  v.  Rsphsel.  t  Scott.  4$9, 
s.  c.  5  Law  J.  Rep.  (n^  )  CP.  46,  Viner  *>.  CuteU, 
S  Esp.  88,  HoTiIl  a.  Browning,  7  East,  154,  Allan 
«.  Dundiia.  3  Term  Rep.  Itb,  Rawaoo  ».  Haigb, 
9  Bing.  99,  I.e.  t  Uw  J.  Rep.  CP.  130,  Batemaa 
n.  Barley,  5  Term  Rep.  dl«,  Maylin  *.  Eykw.t 
Strn.  809,  Newman  v.  Stretch,  Moo.  tt  Hu.  SSS, 
Ridley  v.  Gyda,  9  Bing.  S49,  a.  e.  S  Law  J.  Rnp. 
(N.S.)  CP.  Smith  «.  Cramer,  1  Soott,541.e.  c.4 
Law  J.  Rep.  (us.)  CP.  190,  Webb  v.  Foa.TTena 
Rep.  391,  Drayton  «.  Gale,  S  B.  &  C.  <93.  s.  e.  t 
Law  J.  Rep.  K.B.  20,  Fraser  v.  tbe  SwaoMS  Canal 
Company,  1  Ad.  &  £1.  354,  a.  e.  3  Law  J.  Rep. 
(it.s.)  K.B.  15S,  Edw's  BsoikiMpt  Uw.  tad  sfit. 


Digitized  by  Google 


HILARY  TERM,  18S8. 


159 


4  WOL  4.   It  was  incumbent  on 

liini  to  proTe  all  tlie  ingredients  which 
went  to  constitute  such  character ;  the  pro- 
duction of  the  fiat  and  assignment  was 
not  sufficient.  On  the  other  points  of  the 
cue,  they  referred  to  Smith  v.  Topping  ( 1 2), 
Darbif  v.  Vavghan  {IS),  Clittan  v.  Cook 
(14),  Niat  V.  Adamttm{\5),  and  Eliton  v. 
Braddhkiie). 

TmsAL,  C.  J.— If  the  case  depended 
upon  the  proof  of  the  possession  of  the 
goods  tnd  chattels  for  which  the  action 
was  iH-ought  by  the  plaintiff  as  assignee* 
and,  if  there  were  a  douht  as  to  the  fact  of 
lacb  possession  being  proved  or  not ;  if.  in 
fioe,  there  were  not  a  possibility  of  ssying, 
whether  it  was  or  was  not  proved,  I  should 
be  of  opinion  that  the  case  stiould  be  sent 
to  a  second  trial,  upon  payment  of  costs : 
bn^  from  the  best  consideration  which  I 
CIO  give  to  the  line  of  argument  upon  the 
rabject,  I  come  to  the  conclusion*  that  the 
plaintiff  has  failed  in  the  support  of  that 
iMw,  which  he  submitted  to  the  jury.  As 
to  the  fact  of  hia  being  possessed  or  not 
Sen  the  purpose  of  administering  the  goods 
of  die  bankrupt,  admitting  the  bankruptcy 
to  be  proved,  the  plaintiff  has  not  shewn 
that  he  was  in  possession,  by  virtue  of 
such  bankruptcy ;  and  here,  perhaps,  I 
might  uwell  observe,  that,  in  my  opinion, 
it  is  immaterial  for  the  purpose  of  this 
discussion,  whether  the  party  was  insolvent 
or  not.    If  the  1 27th  section  of  the  Bank- 
rupt Act,  which  enables  the  assignee  to 
leixe  the  subsequently- acquired  property, 
if  the  party  did  not  pay  15s.  in  the  pound 
aader  the  second  commission,  stood  alone, 
the  auignee  under  the  former  commission 
would  undoubtedly  be  authorized  to  seize 
the  subsequently  acquired  property,  even 
though  the  party  had  continued  trading 
for  a  c<msiderable  period.  But  this  clause 
ii  not  to  be  taken  alone,  it  is  to  be  taken 
in  conjunction  with  the  73nd  section  of 
the  statute,  which  has  an  important  bear- 
ing upon  it.   That  clause  enacu,  that  if 

(1t)5B.&Ad.674;  s.e.  3  Law  J.  Hop.  (ma) 
ICK  41. 

(13)  i  Twin  lUp.  <09. 

(14)  1  Sch.Ac  Lef.  S2. 
(Id)  3  a  ecAld.tf5. 

<I6)  4  Tjr.  SSS;  s.  e.  3  Law  J,  Rap.  (hj.) 
KiW  8uus,TlL-CJ. 


any  bankrupt  at  the  time  he  becomes  bank- 
rupt, shall,  by  the  consent  and  permission 
of  the  true  owner  thereof,  **  have  in  bis  pos- 
session, order,  or  disposition,  any  goods  or 
chattels  whereof  he  was  reputed  owner, 
or  whereof  he  had  taken  upon  him  the  sale, 
alteration,  or  disposition  as  owner,"  the 
commissioners  shall  have  power  to  sell  and 
dispose  of  the  same  for  the  beneBt  of  the 
creditors  under  the  commission.  The  sec- 
tion then  contains  a  proviso,  to  whidi  it  la 
imnecessary  to  refer.  As  it  appeara  to 
me,  we  most  determine  whether  this.  72nd 
section  will  apply  to  a  case  like  this,  and 
will  disable  the  plaintiff  from  recovering 
in  the  present  action  to  satisfy  the  debts 
under  the  second  commission.  It  is  true, 
that  as  there  is  an  allegation  of  the  trading, 
and  of  an  assignment  by  the  commissioners, 
the  assignees  may,  aa  directed  by  the  star 
tute,  interpose  and  seize  into  their  hands, 
for  the  purpose  of  satisfying  the  creditors 
under  the  second  commission ;  but,  can 
this  be  said  of.those  who  abstain  from  so 
doing,  and  who  do  not  exercise  sud  ri^t, 
but,  upon  the  other  hand,  aufler  Ute  party 
to  remain  in  the  undisturbed  poasesaiiHi 
of  the  goods  ?  Let  us  now  inquire,  whe- 
ther there  is  any  thing  peculiar  in  the  cha- 
racter of  the  assignee  of  a  bankrupt.  Is 
there  any  distinction  between  the  assignee 
of  a  bankrupt  and  the  owner  of  the  goods  f 
Neither  upon  principle,  nor  upon  the  au- 
thority of  the  cases  cited,  is  there  any  dif- 
ference between  the  character  of  the  assig- 
nee of  a  bankrupt  created  by  a  deed  of  as- 
signment, in  favour  and  for  the  protection 
of  creditors,  and  that  of  an  ordinary  indi- 
vidual trustee  created  for  certain  purpoaea 
by  the  legal  owner.  Why,  1  ask,  if  the 
trustee  is  clothed  with  a  legal  character, 
for  the  purpose  of  protecting  the  goods  of 
the  bankrupt,  should  not  such  character 
be  taken  as  subject  to  a  legal  construction? 
otherwise,  would  not  the  appointment  be 
injurious  to  the  rest  of  the  world?  Is  not 
he  equally  interested  in  preventing  the 
bankrupt  from  appearing  in  possession  as 
owner  of  the  goods?  Here,  the  party  who 
had  the  legal  interest  in  the  goods,  as  it  were, 
lent  them  to  the  bankrupt;  and  he  ahould 
not,  at  all  events,  be  in  a  better  condition 
than  others.  No  case  has  been  brought 
before  us,  where  a  trustee  has  been  allowed 
to  recover  under  aimilar  circtunttanceai 
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and  it  would  h€  too  much  for  ua  to  sanctioii 

it  for  the  first  time.  Independently  of 
these  considerationsi  it  is  scarcely  neces- 
sary for  me  to  advert  to  the  dangers  which 
may  arise,  from  our  allowing  such  machi- 
nery to  be  brought  into  operation.  New 
debts  may  arise  j  new  creditors  may  bo 
created  t  and  the  inconvenience  and  the 
difficulty  would  be  great  indeed,  if  the  as- 
aigneo  were  allowed  to  aeiie  to  pay  the 
debts  under  the  second  commission,  and 
leare  all  the  later  creditors  perftctly  det- 
titttte.  In  this  state  of  things,  the  two 
Metiont  of  the  statute  taken  together,  pre- 
vent the  property  from  coming  into  the 
hands  of  the  plaintiff*.  As  to  the  third  fiat, 
it  is,  I  think,  immaterial  whether  it  is 
valid  or  not,  for  in  either  case  a  failure  of 
proof  of  the  possession  of  the  plaintiff 
must  fbllow,  as,  if  it  be  invalid,  the  result 
will  be  attained  by  virtue  of  the  SOth  sec- 
tion of  the  Insolvent  Debtors  Act,  so  that, 
without  referring  to  or  relying  upon  the 
elauie  of  the  statute  6  Geo.  4.  alone,  it 
Wat  also  competent  to  the  defendant  to  set 
dp  the  jui  iertii — why  should  tt  not?  If, 
under  the  Insolvent  Debtors  Act,  the  goods 
of  the  party  vested  in  iht  provisional  as- 
signee, for  the  benefit  end  interest  of  the 
ereditors,  the  defendant  could  not,  in  such 
State  of  things,  be  called  a  perfect  stranger. 
A  party  is  not  always  estopped  from  set- 
ting up  the  jus  tertii.  He  is  not  estopped 
iVom  setting  up  such  right,  when  the  pos- 
Mssion  of  property  is  out  of  htm  at  the 
time,  and  he  himself  may,  by  possibility, 
set  up  a  right,  under  which,  results  advan- 
tageous to  him  may  accrue,  end  fVom  which, 
consequences  beneficial  to  him  may  arise. 
It  is  not,  I  repeat  it,  necessary  to  decide 
utwn  Uie  question,  (which,  I  admit,  is  nice 
and  difficult,)  of  the  validity  or  invalidity 
of  the  third  fiat,  as  the  plaintiff  is  not 
within  the  section  of  the  statute,  which 
gives  him  the  right  of  property  denied  in  the 
plea,  and  on  which  issue  has  been  joined. 
It  is  also,  I  think,  immaterial  to  consider 
whether  1  St.  in  the  pound  could  or  could 
not  be  paid.  The  rule  for  entering  a  ver- 
dict for  the  defendant  upon  the  second  and 
third  issues,  should  be  made  absolute. 

Vaoohan,  J. — I  am  not  prepared  to 
give  any  opinion  upon  the  fifth  issue  which 
has  been  raised — namely,  whether  or  not 
the  estate  was  sufficient  to  produce  I6t,  io 


the  pounds  under  die  seeond  oonuaissioi. 
The  action  of  trover,  it  should  be  recol- 
lected, is  founded  upon  property;  and  Ae 
question  raised  is  in  reference  to  the  facta 
as  found  by  the  jury,  and  to  the  law  as  ap- 

flioable  to  such  facts.  By  the  new  rule  of 
lilary  term,  4  Will.  4,  the  party  need  not 
prove  his  character  of  assignee,  unless  it 
is  specially  denied ;  but  as  such  is  the  case 
here,  the  party  must  shew  his  title  as  well 
as  his  character,  and  if  he  fail  in  making 
out  any  preliminary  step  necessary  to  sus- 
tain the  eharacter  with  which  he  pretends 
to  be  elodied— as  for  example,  Uie  peti< 
tioning  creditor's  debt,  trading,  act  of  bank- 
ruptcy—he  is  outof  court.  Now,  it  is  quits 
clear,  that  the  plaintiff  has  failed  here  ;  if 
he  had  made  a  mere  slip  upon  the  point, 
or  had  been  turned  round  by  mere  negli- 
gence, I  should  feel  disposed  to  allow  him 
to  go  down  again  to  a  second  trial ;  but 
no  great  injustice  is  done  by  not  allowii^ 
this,  as  by  the  proof  which  he  attempted 
to  give,  it  was  evident  that  he  well  knew 
what  he  ought  to  have  proved— wnnely* 
that  he  was  in  possesaion  as  assignee.  In 
such  proof,  however,  he  has  failed.  The 
first  bankruptcy  of  Bskewell  took  plaoe  in 
1815 ;  the  second,  under  which  the  ^io^ 
tiff  claims  to  be  assignee,  in  18S8 ;  stid  be- 
cause, as  it  is  said,  the  estate  did  not  pnn 
duce  in  the  pound  above  all  charge* 
under  the  second  commission,  we  are  press- 
ed with  the  argument  fbunded  upon  the 
]C7th  section  of  the  statute.  But  this  oee- 
tlon  is  to  be  taken  in  connexion  with  the 
7Snd,by  which  goods,  &c.  in  the  possession, 
order,  or  disposition  of  the  benkrupc,  at 
the  time  he  becomes  bankrupt,  by  the  eon* 
sent  and  permission  of  the  true  owner,  nre 
in  the  power  of  the  commissioners,  fbr  the 
benefit  of  the  creditors  under  the  commis- 
sion. Now,  let  us  look  to  the  fhcta  of  the 
case: — ^The  commission  was  sued  out  in 
18S8,  the  party  left  bis  then  place  of  resi- 
dence, and  was  permitted  by  his  assignee 
to  commence  business,  and  carry  on  tr*d« 
to  a  vast  extent ;  all  the  eflfecta  remained 
in  his  uncontrolled  disposal,  management, 
and  direction.  Under  the  daiue  of  the 
act,  the  assignee  had  no  right  to  allow  him 
to  retain  the  apparent  possession.  This 
would,  in  fact,  be  letting  in  all  the  mischief 
whidi  it  was  the  object  of  the  statuM  to 
prevent.  By  sudi  conduct  upon  the  part  of 
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cndit  wu  obtainedi  mtrahaadite  wu  pro- 
eimfl,  ud  whta  they  whose  property  wai 
tfauf  acquired  apply  for  that  payment  to 
which  they  are  jtutly  entttledi  he  should 
pot  be  allowed  to  turn  round  upon  them 
and  wy,  that  everything  had  veiled  in  him, 
and  that  they  have  do  right  to  make  any 
claim  whatever.  Upon  this  point,  there- 
fore, the  plaintiff  has  made  out  no  ease, 
and  baa  given  no  answer  to  the  objection. 
Aa  to  the  other  question,  whether  the  third 
fifit  is  void  or  voidable,  there  is  no  neces- 
aity  for  considering  it  at  present ;  it  is,  in 
iny  opinion,  a  grave  and  important  ques- 
tion ;  the  cases  which  have  been  cited  went 
on  the  notion,  that  there  was  nothing  on 
which  the  commission  could  operate ;  that 
there  wu  no  property  to  be  distributed  ; 
and,  cmsequently,  it  wu  null  and  void.  I 
abstain,  however,  from  giving  an  opinion 
upon  the  subject,  although  I  certainly  en- 
tertain a  strong  oue.  Another  ground  of 
argument  was,  that  reference  should  not . 
have  been  made  to  the  procaedingi  under 
the  Insolvent  Debtors  Act,  and  that  the 
dctodant  could  not  set  up  the  j'm  ttrtii  j 
but  ibe  issue  vraa,  whether  the  gooda,  &o. 
were  the  plaistiff'a  or  not;  evi&nlly  they 
were  not  his,  but  thou  of  another ;  evi- 
dently the  right  of  possesaton  wu  not  in 
him,  but  in  the  uitgnea  of  the  Insolvent 
Debtors  Court.  The  evidence,  therefore, 
was  admissible ;  it  wu  very  proper  for  the 
purpow  of  negativing  a  material  averment. 
The  plaintiff  haSi,  in  fine,  made  no  case, 
and  his  is  not  entitled  to  a  verdict.  At  first 
I  was  inclined  to  think,  that  we  should  not 
go  beyond  directing  a  nonsuit,  but  1  now 
Utink  differently.  The  rule  should  be  made 
abeolatei  fbr  entering  the  verdict  upon  the 
two  iaauea,  tbe  Mcooid  and  third,  for  the 
defendant. 

BosAMOviT,  J.— ^As  I  agree  in  the  view 
which  my  Brother  Coltman  took  of  the 
allegations  placed  upon  the  record,  I  wiU 
ny  but  little  on  the  subject.  There  have 
been  three  uaignmants  under  the  statutes ; 
and  if  the  matter  were  to  depend  entirely 
upon  the  first  issue,  I  should  have  no  obi- 
jection  to  send  the  eue  down  again  to 
0ive  the  plaintiff  an  opportunity  of  shew- 
ing the  nature  and  existence  of  the  debt. 
But  as  the  ]daintiff  hu  not  made  out  his 
case  in  other  reapeeta,  be  ia  not  entitled  to 


A  Tordiet.  Aisnninff»  for  a  mflmant*  ifaat 
the  plaintiff  may  take  potaeuicn  of  the 
property,  if  16».  in  the  pound  were  not 
paid,  (or  whatever  the  form  of  expTes* 
sion  may  be,)  under  the  second  commission, 
the  question,  then,  is,  whether  the  pror 
perty  wu  in  the  possusion  of  the  bank- 
rupt, with  the  consent  of  the  true  owner. 
Independently,  however,  of  tbe  construe* 
tion  to  be  put  upon  the  statute  G  Geo.  4, 
reference  may  be  also  made  to  the  Insol- 
vent  Debtors  Act  t  and  by  both  statutes, 
whether  the  party  is  bankrupt  or  inaolvent, 
goods.  &o.  in  hia  diaposition  at  a  eartain 
titne,  become  vested  m  the  auignee  \  and 
in  eaeh  oue  the  plaintiff  must  daim  u  if 
he  were  actually  the  true  owner.  It  should 
be  also  observed,  that  if  the  Court  were  to 
place  the  usignee  of  the  Insolvent  pebtors 
Court  and  the  assignee  under  the  emnmisr 
sim,  in  such  relation  as  is  now  contended 
for,  with  regard  to  each  other,  the  eonie-* 
quences  might  be  most  unjust.  Suppose  the 
party  left  in  possession  acquired  and  aecu* 
mulated  property,  by  the  means  and  in- 
itrumentality  of  that  which  he  was  allowed 
to  retain  in  his  hands,  the  pjaiirtiff  would 
be  enabled  to  prevent  thoae  by  whfMoa  aueh 
property  wu  supplied  from  obtaining  tbe 
payment  of  their  debts,  contracted  per* 
haps  to  a  large  amount  in  the  exerciu  of 
trade,  by  laying  his  hands  when  he  pleased 
upon  the  effects  of  the  bankrupt.  This 
state  of  things  would  he  monstrous  and 
unjust,  and  utisfies  me  that  the  conclusion 
contended  for  cannot  be  maintained.  The 
plaintiff,  here,  sues  as  the  true  owner  of 
the  goods  left  in  the  posfesaion  of  the 
bankrupt,  and  be  objeets  that  the  opposite 
party  maintains  the  assignee  of  the  InsoU 
vent  Debtors  Court  to  be  such  true  owner, 
and  aets  up  the^a  Urtu ;  bnt  the  plaintiff 
wu  not  in  poesesaion^be  wu  out  of  it  t 
who  then  wu  in  possession  in  point  of  law, 
the  usignee  under  the  commission,  or  the 
assignee  of  the  Insolvent  Debtors  Court? 
Clearly  the  latter.  As  to  the  other  issue, 
I  will  give  no  opinion  upon  it,  and  I  ahould 
require  time  for  eoulderation  before  I  did 

BO. 

CoLTMAW,  J.— Onr  attention  is  called 
principally  upon  this  discussion,  to  two 
pleas,  the  second  and  third ;  and  I  own  I 
had  some  doubt  (though  I  have  none  now,) 
as  to  tbe  ccmatruction  of  the  rule  requiring 
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the  character  of  the  party  to  be  put  in 
issue,  and  as  to  the  proof  of  alt  the  com- 
ponent parte  which  went  to  clothe  him  with 
auch  character.  At  to  the  other  plea,  deny- 
ing the  possession  of  plaintiff  as  auch  as- 
signee, it  is  this  which  gave  rise  to  the 
whole  question,  snd  to  every  part  of  it. 
There  is,  as  I  think,  no  necessity  for  in- 
quiring into  the  question,  whether  the  third 
fiat  was  or  was  not  valid.  The  case  is 
made  free  front  doubt  by  the  application 
of  the  72nd  section  of  the  statute.  There 
is  no  distinction  between  a  trustee  for  other 
purposes  and  an  assignee  under  a  com- 
mission; the  latter  ia  not  entitled  to  certain 
privil^es,  aa  liaa  been  contended  for.  If 
an  ordinary  trustee  {dace  the  property  of 
hia  ee^m  que  inut  at  the  disposition  of  a 
bankrupt,  the  trustee  must  look  to  him 
for  remuneration ;  but  the  creditors  of  the 
bankrupt  are  not  to  lose  the  benefit  of  what 
they  thus  find — they  are  not  to  lose  the 
benefit  of  such  possession.  It  would  be 
difficult  to  suppose,  diat  the  jury,  in  coming 
to  their  conclusion,  had  overlooked  the  fact 
of  die  bankrupt  being  the  reputed  owner  of 
that  which  waa  not  merdy  fringe,  not,  for 
instance,  hia  neceaaary  articles  of  furniture, 
or  other  aUowancea,  but  of  a  vast  mass  of 
property  which  waa  under  hia  controul  and 
direction.  To  this  part  of  the  ose,  no  an- 
awer  waa  given,  and  when  the  plaintiff  waa 
hard  pressed  upon  the  point,  he  retreated 
upon  that  argument  which  has  been  ad- 
vanced, in  regard  to  the  proceedings  under 
the  Insolvent  Debtora  Act,  and  to  the  au- 
thority of  the  assignee  of  that  court;  and 
upon  this  subject  he  could  only  say,  that 
the  defendant  had  no  right  to  set  up  the^iu 
tertii.  Now,  this  proposition  is,  I  appre- 
hend, founded  upon  a  mistake.  It  is,  no 
doubt,  the  common  and  general  rule,  that 
the  defendant  cannot  take  auch  objection> 
cannot  set  up  the  rwht  of  a  third  person, 
when  be  (the  defendant)  stwida  in  a  certsin 
relation  to  the  plaintiff— if,  for  example,  a 
man  receive  money  as  agent  for  another, 
and  an  action  ia  Wought  against  him  for 
it,  he  cannot  say  to  the  plaintiff,  "True,  I 
have  received  money  for  you,  but  another 
person  is  entitled  to  it."  In  such  case,  the 
party  cannot  set  up  the^  tertii ;  neither  csn 
the  defendant,  when  an  action  is  brought 
against  him  as  tenant,  except  in  very  rare 
cases,  rely  upon  the  right  of  another,  and 


set  it  up  against  the  claim  of  hia  landlord* 
The  settii^t  up  of  the  right  of  a  third  per- 
son, who  atanda  in  a  particular  relation,  ia 
die  exception  to  the  rule,  and  the  present 
case  is  within  such  exception.  The  ver^ 
diet  should  be  entered  for  the  defendant, 
on  the  second  and  third  issues :  as  to  the 
other,  I  am  not  prepared  to  give  an  opi- 
nion ;  nor  is  it  very  important,  as  it  relates 
only  to  costs,  and  cannot  bind  the  parties. 

Rule  tthtohae^for  entering  a  eer- 
Setfar  the  defendant  upon  the 
second  and  third  ietues.  The 
jury  to  be  diteharged  asi^the 
J^Ueue* 


1838     f  'OHH  snipaoM  ako 

Jan  3*1   }     AMOTHKar.  THOMAS  anuaoK 
*  '      AND  oTHsaa. 

Devite — Copyhold — Fee  Simple  Condi- 
tionaL 

The  tettator  being  aeieed  in  fee  of  certma 
premitett  parcel  of  a  mmorf  aeeordJmg  to  the 
cttitom  whereof  Imdi  were  forbidden  to  be  em- 
tailedt  devised  tufoUom* : — "Igivet  devtar, 
agd  bequeath  lo  my  son  /.  5*,  JUa  hehra  and  aa- 
aigna  for  ever,  all  ny  eftotet,  dwdlhg^oHuet 
^e.  But  it  ehail  happen  that  wiy  said  to» 
J.  S.  shall  die  mithotit  teanhig  any  child  or 
children,  in  that  ease,  I  give,  deoisej  and  be* 
queath  all  my  before-mentionedestates,  landtt 
send  to  begiven,  devised,  and  bequeathed 
to  my  ton  J,  S,  his  heirs  and  astignt  for 
ever,  unto  myfve  children,  ^e.  to  be  equally 
divided  amongst  tliem,  share  and  share  aUke; 
and,  if  any  of  my  five  children  shouid  die 
without  issue,  such  share  of  Aim,  Aer,  amd 
them,  so  dying,  shall  go  e^uaily  owojyrt 
the  turnvare.  My  will  alto  is,  and  I  hier^g 
order  and  tKrect,  that  if  my  preeent  wijt 
thould  leatte  no  issue  to  iakerit  the  freehM 
estate  at  H,  that  all  the  uud  eHate  shall  be 
subject  to  the  same  mode  of  dietribaliem 
amongst  my  aforesaid  five  children,  as  aU 
the  other  property  above  mentioned,  givam 
and  bequeathed  to  my  said  son  J*  S,  in  eaee 
he  dies  without  issue": — Held,  thai-the estate 
taken  by  J.  S,  tuider  the  will  was  «  Jea 
simple  eondUional  at  common  lam;  thai  tko 
possibility  of  the  testator's  reverter  deeeemd* 
ed,  on  Af'a  death,  igton  Me  aoa,  /.  S.  a»  Asa 
heir-ot'law,  which  estate  heettme  merged  in 
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Jasfienmple;  and  auuetpuiithf,  tkt  tUviae 
of  J.  S,  the  Jirst  iaktTt  lo  the  letnrM  of 
the  plaintiff,  wom  good,  and  the  Imita^on 
over  to  the  five  ehUdrm  of  the  origimU  tet- 
taUnTf  was  void. 

This  was  an  action  of  ejectment,  broiif^ht 
hj  the  kssors  of  the  plaintiff  against  the 
defeodants,  for  the  recovery  of  certain 
neaauagea,  lands,  and  premises*  which  were 
copyhold  of  inheritance,  situate  partly 
within  the  manor  of  Knaresboroiigh,  in  the 
conity  of  York,  and  partly  within  the 
Forest  of  Knareaborough,  in  the  same 
coanty,  to  which  action  the  defendants  ap- 
peared, and  entered  into  the  usual  land- 
lord's consent  rule,  and  pleaded  not  guilty. 
Issue  was  joined  thereon  in  Hilary  term, 
1897,  and  the  following  case  waa  stated 
for  the  opinion  of  the  Court : — 

John  Simpson,  of  Knaretborough,  in  the 
county  of  York,  surgeon,  being  seised  in 
bis  demesne  as  of  fee  of  certain  freehold 
premises  in  the  county  of  York,  and  being 
also  seised  in  fee,  according  to  the  custom 
of  the  said  manor,  of  parcel  of  the  pre- 
nisea  in  the  dedaration  mentimed,  e«i- 
sisting  of  two  copyhold  houses  and  gsr- 
dens,  within  and  parcel  of  the  said  manor 
of  Knaresborougli,  on  or  about  the  6th 
of  May  1803,  at  a  court  holden  for  the 
said  manor,  doly  surrendered  the  same  to 
the  use  of  bis  will  •  and  being  also  seised 
in  iee,  according  to  the  custom  of  the  ssid 
Forest  of  Knareaborough,  of  the  residue 
of  the  premises  in  the  declaration  mention- 
ed, which  are  within  and  parcel  of  the  said 
Forest  of  Knaresborougb,  on  or  about  the 
■aid  Sth  of  May  1803,  at  a  court  holden 
for  the  aaid  Forest,  duly  surrendered  the 
same  to  the  use  of  hia  last  will ;  and  having 
■o  surrendered  the  same  respcctiTely,  by 
his  last  will  and  testament,  in  writing, 
bearing  date  the  12th  of  December  1808, 
duly  executed  and  attested  for  the  pur- 
pose of  passing  rest  estates,  afler  bequeath- 
ing the  interestof  2,600/.  to  his  wife  Eliss- 
betfa,  in  lieu  of  dower,  for  her  life,  and 
the  principal,  after  her  death,  to  her  chil- 
dren, by  him  or  any  after-taken  husband, 
obsolntcly;  and  after  also  devising  a  free- 
boJcJ  estate  at  H,  then  in  the  occupation  of 
Hannah  Simpson,  to  the  child  or  children 
which  his  said  wife  Elisabeth  should  bear 
to  bnqi  their  heirs  and  ass^ns,  the  nud 


testator  gave,  devised,  and  bequeathed; 
among  other  prnperty,  the  premiwa  in 
(luestion  in  the  declaration  of  ejectment  in 
this  actimi  mentioned,  in  manner  following, 
that  Is  to  say,  "  Secondly,  I  give,  devise, 
and  bequeath  to  my  sun  Dr.  Jolm  Simpson, 
his  heirs  and  assigns  for  ever,  nil  my  dwtlU 
ing-)iouse,  in  which  I  now  live,  with  the 
stable,  gardens,  pe^v  in  the  church,- and  all 
other  appurtenances  belonging  to  tliesame; 
also  the  house  in  Knaresborougli  wherein 
J.  Gibson  now  dwells;  also  my  freehold 
close  called  Spital  Croft,  near  the  low 
bridge;  also  my  esutes  in  the  hamlet. of 
P,  occupied  by  A.  and  S.  Morell ;-  dso  idl 
my  estates  in  the  fiamlct  of  H,  now  in  the 
possesiion  of  J,  Wardman,  J.  Dodsworth, 
W.  B,  and  S.  S;  also  alt  my  estates  in  the 
hamlet  of  F,  now  in  the  possession  of  W. 
S,  J.  R,  and  J.  S,  their  under-tenants,  or 
any  other  person  or  persons ;  also  all  ray 
estate  in  tt>e  hamlet  of  B,  occupied  byJ.S; 
also  all  my  estate  in  the  hamlet  of  T,  now 
occupied  by  D.  T,  &c.  with  all  their  here- 
ditaments, rights,  members,  and  appurte- 
nancea  to  eaeh  respective  estate  belonging, 
or  in  anywise  appertaining.  Bwt  if  it  shatl 
happen,  my  said  son  Dr.  J^n  Sirapsott  shall 
die  mfAovf  leaving  any  chiid  or  tmUhtn,  in 
thatcase,  I  give,  devise,  and  bequeath  all  the 
before-mentioned  estates,  lands,  grounds, 
dwelling,  tenements,  and  hereditamentr, 
with  all  their  respective  rights  and  sppur- 
tenances,  whatsoever  and  wheresoever, 
herein  said  to  be  given,  devised,  or  be- 
queathed to  my  said  son  Dr.JohnStmpftott, 
hia  heirs  and  assigns  for  ever,  unto  my  five 
children,  namely,  Mary,  the  wife  of  J. 
Blesard,  Thomas,  Frances  Katberine,  Do- 
rothy Anne,and  Dorinda.  their  heirs  and  «s- 
s%ns  forever,  to  beeqttally  divided  amongst 
them,  share  and  share  alike;  and  if  any  of 
my  said  five  children  shotild  die  bewrtl 
they  come  of  age,  wiihout  tfnt^  such  share 
of  him,  her,  or  them  so  dying;  shall' go 
equally  amongst  the  survivors.  My  will 
also  is,  and  I  hereby  order  and  direct,  that 
if  my  present  wife  Elisabeth  should  leave 
no  issue  to  inherit  the  freehold  estate  at 
H;  that  nil  the  said  estate  in  the  possessTOB 
of  Hannah  Simpson,  shall  be  subject  to 
the  same  mode  of  distribution  amongst  my 
aforesaid  five  children,  namely,  Mary,  the 
wife  of  J.  Bleia^,  Thomas,  Franeea  Katbe- 
rine, Devothy  Anne*  and  Dorinda,  as  all 
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0ie  athw  property  above  mentioned,  given 
and  bequeathed  to  my  laid  ion  Dr.  John 
Simpmn,  in  ease  he  diet  without  unw." 

The  testator  had  been  married  three 
times;  by  liis  first  wife,  he  had  one  only 
ehild,  naraely,  the  said  Dr.  John  Simpson, 
in  liis  said  will  named,  who  diedabaahelor 
{n  1825.  By  his  second  wife,  the  said 
testator  had  also  one  only  child,  namely, 
W.  Simpson,  who  married  Miss  Howgate, 
and  died  in  the  lifetime  of  Dr.  John  Simp- 
son, leaving  issue,  namely,  the  lessor  of 
the  plaintiff  John  Simpson,  and  Mary,  who 
married  J.  K,  since  deceased.  By  bis  third 
wife,  the  testator  had  not  any  issue  ;  but 
he  had  seven  other  children  who  lived 
with,  and  were  maintained  and  educated 
by  htm,  bore  his  name,  and  were  in  all 
respecta  treated  as  his  other  children,  but 
who  were  all  illegitimate ;  these  were,  the 
•aid  Ma^,  the  wife  of  said  J.  Blezard, 
Thomas,  Frances  Katherine,  Dorothy  Anne, 
and  Dorinda,  in  his  said  will  named,  and 
two  other  children,  of  whom  Susannah,  in 
his  said  will  named,  was  one.  Frances 
Katherine  married  C.  Earnshaw,  and  died 
in  the  lifetime  of  the  eaid  Dr.  John  Simp- 
aon,  leaving  an  only  son  and  costomaiy 
heir-at-law,  namely,  the  said  defendant  B. 
Xamahaw,  who  faAth  attained  hn  aga  of 
twanty-ona  yean.  Dorothy  Anne  mmiad 
Aa  defendant  T.  Cartlidge,  and  in  her 
lifetime  passed  surrenders  according  to  the 
enetoma  of  the  said  manor  and  forest,  to 
Ae  use  of  her  will  {  and,  by  her  will,  she 
devifed  her  interest  in  the  premises  in 
question  to  her  husbsnd  absolutely,  and 
she  hath  since  departed  this  life,  leaving 
her  husband  her  aurviving.  The  said  J. 
Bleaard  ia  also  since  deceased,  and  the 
said  T.  Simpaon,  Mary  Blesard,  widow, 
T.  Cartlidga,  E.  Earnshaw,  and  Dorinda 
Bimpaon,  are  respectively  the  defendants 
fa  the  present  action. 

The  said  testator  died  ia  March  1806, 
without  having  revoked  or  altered  his  said 
will,  leaving  the  said  Dr.  John  Simpson, 
hiseldestson  andheir-at-law,anda1so  leav- 
ing the  said  five  children,  Mary  Blesard, 
Thenas  Simpson,  Frances  Katherine  Simp- 
aen,  Dorothy  Anne  Simpson,  and  Dorinda 
Bimpson,  him  surviving.  And  the  said 
will  was  shortly  afterwards  duly  proved 
in  tba  proper  Eodesiastical  Court.  On  the 
4a«di  ef  Uto  testator  John  Simpson,  tba 


aaid  Dr.  John  Simpson  antersd  into  pas* 
session  of  the  premises  in  question  in  this 
suit,  and  on  tlw  17th  of  Sqatember  1806, 
at  courts  held  for  the  said  manor  and  forest 
respectively,  surrendered  tha  premises  in 
question  to  the  use  there  already  or  there- 
after to  be  deelared  by  his  will.  And  by 
his  last  will  and  testament  in  writing,  bear- 
ing date  the  31st  of  October  1808,  duly 
executed  and  attested  for  the  passing  of 
real  estates,  the  said  Dr.  John  Simpsoa 
gave  and  devised  unto  his  nephew,  the 
said  John  Simpson,  (one  of  the  lessors  of 
the  plaintiff,)  and  his  heirs  and  assigns  for 
ever,  two  third  parts  of  the  premises  in  tks 
declaration  mentioned,  and  tha  remainiBg 
one-third  to  hie  niace,  the  aaid  Mary  Rotha- 
ry,(one  othcrof  the  lessors  of  the  plaintiff,) 
andherheirsand assignsforever.  Atcearts 
held  for  the  forest  and  manor  of  Kaares* 
borough  respectively,  on  the  7  th  of  Decem- 
ber 1S06,  the  said  Dr.  Jc^n  Simpson  vat 
admitted  tenant  to  the  premises  in  ques- 
tion, and  in  July  1895,  the  said  Dr.  Jobs 
Simpson  died  without  issue,  and  without 
ever  having  been  married,  and  without 
having  altered  or  revoked  kia  said  will, 
leaving  the  aaid  lessors  of  the  plaiatiff, 
John  Siropeon  and  Mary  Rothery,  him 
surviving ;  and  his  will  was  shortly  aAer* 
wards  duly  proved  in  the  proper  Eeslauaa* 
tical  Court.  At  thrtima  of  the  daa^  of  tha 
said  Dr.  John  Simpson,  the  said  five  chil- 
dren of  the  said  J.  Simpaon,  of  Knares- 
borough,  surgeon,  had  respectively  attained 
the  age  of  twenty-one  years.  Shordy 
after  the  death  of  the  said  Dr.  John  Simp- 
son, at  courta  held  for  the  forest  and  manor 
of  KnaresboTOugh  respectively,  on  or  abeat 
the  4th  of  January  18S8,  the  sud  dafen* 
dants  were  admitted  tenanta  to  the  |wa» 
mises  under  the  said  will  of  the  aaid  first- 
nwntioned  testator  Jf^Simpaon;  tha  aaid 
Thomas  Shnjpson,  Mary  Blesard,  and  Do- 
rinda, in  their  own  namea  and  rospeetive 
rtghta,  and  tha  said  T.  Gurtlidgo,  as  dovi- 
see  under  the  will  of  his  deceased  wife,  the 
said  Dorothy  Anne  i  and  the  said  Edward 
Earnshaw,  as  heir-at-law  of  his  daeeasad 
mother,  the  said  Frances  Katheriiie ;  and 
they  or  their  under-tenants  have  since  been 
in  possession  thereof.  There  ia  an  ex- 
press custom  within  the  manor  of  Knaraa- 
Dorough,  prohilntiBg  tha  entail  of  lands 
wilhia  the  ibraat,  but  Atra  ia  no  aoeb  ex- 
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pnM  cuttom  within  th«  manor.  There 
M,  however,  no  ciutom  within  the  manor, 
enabling  the  entail  of  copyholds,  and  the 
Cioatoms  of  the  manor  are  considered  by 
the  tenants  and  ateward,  and  for  the  pur- 
poie  of  this  cau  are  admitted,  to  be  the 
same  in  this  respect  as  in  the  forest.  The 
honour  of  Knaresborough  is  parcel  of  the 
duchy  of  Lancaster,  belonging  to  theCrown ; 
snd  ceruin  customs  now  appear  on  the  rolls 
of  the  court  of  the  said  forest,  and  in  the 
office  of  the  said  duohy,  purporting  to  have 
been  confirmed  by  a  decree  of  the  Duchy 
Court,  on  the  S4tfa  of  May,  in  the  fifth 
year  of  Queen  Eliiabeth,  in  the  year  1 5  63, 
by  the  assent  of  all  the  customary  tenants, 
which  eaid  coitoroa  were  enrolled  in  the 
court  of  the  said  Forest  of  Knaresborough, 
on  the  Sfith  of  February  1678,  the  14th  of 
iriiich  customs  is  as  follows       Also,  that 
every  customary  tenant  within  the  Forest 
of  Knaresborough,  may  surrender  his  cus' 
tooiary  lands  into  the  hands  of  the  lord, 
by  the  head  steward,  the  learned  steward 
cltBrk  of  the  court,  grave,  or  bedel  of  the 
said  Forest  of  Knaresborough,  being  nomi- 
nated, knovm,  and  appointm,  and  on  peril 
of  death,  to  two  tenants  of  the  same  tenure, 
without  the  grave  or  bedel,  to  the  use  of 
any  pereon  or  persona,  for  term  of  yearsf 
tar  term  of  lift,  or  in  fee  simple,  and  not 
in  foe  tail."    The  18th  cnstom  was  as 
AiUowe: — "Also,  that  every  customary 
tenant  may  make  a  surrender  to  any  per- 
son or  persons  of  his  customary  lands  afler 
bis  death  and  his  wife's  death,  or  either  of 
them,  by  force  whereof  he  and  she  shall 
hold  the  land  for  term  of  his  and  her  life ; 
and  be  to  whom  the  surrender  is  made, 
ahull  have  but  one  reversion  after  their 
deaths,  and  shall  pay  for  his  fine  as  for 
one  reversion,  and  the  wife  to  pay  one  Bne 
as  tenant  for  term  of  life,  and  one  heriot 
to  be  paid  of  the  goods  of  him  that  maketh 
the  surrender."    At  courts  held  for  the 
saud  forest  and  manor  of  Knaresborough 
respectively,  on  the  14th  of  October  1835, 
the  lessor  of  the  plaintiff,  John  Simpson, 
was  admitted  tenant  to  two-thirds  of  the 
premises  in  question,  as  devisee  under  the 
will  of  the  said  Dr.  John  Simpson;  and  the 
amid  lessor,  Mary  Rothery,  at  the  same  time 
was  ftdmitted  tenant  to  the  remaining  third 
of  tbe  premisea,  as  devisee  under  the  said 
laat-nientioned  will.  Tht  IsHor  of  tb« 


plaintiff,  John  Simpson,  is  the  heir-at-law 
of  the  said  first-named  J.  Simpson,  of 
Knaresborough,  surgeon.  It  is  agreed, 
Uiat  the  copy  of  the  will  annexed  shall  be 
considered  aa  part  of  the  caae. 

The  questions  for  the  opinion  of  the 
Court  are,  first,  what  estate  in  the  premites 
the  said  Dr.  John  Simpson  took  under  the 
said  will  of  the  said  J.  Simpson,  of  Knares- 
borough, surgeon.  Secondly,  what  estate 
in  the  premises  the  said  Mary,  the  wife  of 
J.  Blezard,  Thomas  Simpson,  Frances  Ka- 
therine  Simpson,  Dorothy  Ann  Simpson, 
and  Dorinda  Simpson  took  under  the  said 
will  on  the  death  of  the  said  Dr.  John 
Simpson.  Thirdly,  whether,  notwithstand' 
ing  such  will,  the  premises  in  question,  oA 
the  death  of  the  said  Dr.  John  Simpioa 
without  issue,  descended  on  the  right  heira 
of  the  said  John  Simpson,  of  Knareiberou^, 
surgeon. 

If  the  Court  should  be  of  opinion,  that 
under  the  will  of  the  said  John  Simpson, 
of  Knaresborough,  surgeon,  the  said  Dr. 
John  Sim|>son  took  an  estate  in  fee  simple 
absolute  m  the  premises  in  question,  ac 
cording  to  the  customs  of  the  said  manor 
uid  foreat,  and  that  on  the  death  of  the 
said  Dr.  John  Simpson  without  issue,  the 

E remises  in  question  became  vested  in  the 
ssora  of  the  plaintiff,  by  his  will,  a  verdlM 
is  to  be  entered  for  die  Ussora  of  the 
plaintiff  on  all  the  demises. 

If  the  Court  should  be  of  opinion,  that 
nnder  the  will  of  the  said  J.  Simpson,  of 
Knaresborough,  surgeon,  the  premises  la 
question,  on  the  death  of  the  said  Dr*  John 
Simpson  without  issue,  vested  in  the  said 
Mary,  wife  of  J.  Bleaard,  Thomas  Sirapson# 
&c.,  the  verdict  la  to  be  entered  generally 
for  the  defendants. 

If  the  Court  should  be  of  cminion,  that 
on  the  death  of  the  said  Dr.  John  Sunpaon 
without  issue,  the  premises  deaeended  oa 
the  right  heir  of  the  said  J.  SimpaoA,  of 
Knaresborough,  sui^on,  then  the  verdiM 
is  to  be  entered  for  the  plaintiff,  on  the 
demises  of  the  said  lessor  J.  Simpson,  and 
for  the  defendanta  on  the  other  demises* 
If  the  Court  should  be  of  opinion,  ^al  • 
title  has  not  been  proved  in  either  of  the 
lessors  of  the  plaintiff,  then  a  verdict  to  b« 
entered  generally  for  the  defendants. 

Sir  W,  W.  FoUelt,  for  tbe  lessors  «f  tho 
plamtiffi— The  first  pfopotiiioa  to  b«  mtm^ 
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blished  on  the  part  of  the  lessors  of  the 
plaintitr  is,  tliat  if  the  lands  which  form 
the  subject  of  this  discussion  were  free- 
hold, the  ivords  used  ill  his  will  by  the 
ori;{iniil  testator  were  such  as  would  con- 
fer upon  Dr.  John  Simpson  an  estate  tail; 
and  as  such  words  import  an  indefinite 
failure  of  issui>,  the  limitation  by  the  tes- 
tator would  not  be  good  by  way  of  execu- 
tory devise.  In  such  case  the  Doctor  would 
have  tuken  an  estate  tail,  with  remainder 
to  the  Bve  children;  and  the  consequence 
would  be,  that  upon  the  death  of  the  tes- 
tator, the  Doctor,  as  devisee,  could  suffer 
a  recovery,  bar  the  remainder  over,  and 
have  the  absolute  disposal  of  the  estate. 
The  next  proposition  contended  for  on  the 
part  of  the  lesson  is,  that  as  there  was  no 
possibility  of  creating  an  estate  tail  in  the 
lands  in  question,  the  effect  of  the  devise 
to  Dr.  Simpson  was  to  give  him  a  fee 
simple  conditional,  subject  to  all  the  inci- 
dents at  common  law  to  which  such  estate 
was  liable  before  the  Statute  de  Doois ;  and 
the  latter  proposition  being  established,  it 
follows  that  no  remainder  could  he  limited 
upon  such  fee  simple  conditional ;  or  at  all 
events,  the  limitarion  to  the  five  children, 
after  the  device  to  the  Doctor,  was  void 
guoad  the  lessors,  inasmuch  as  on  the  death 
of  the  original  testator  the  Doctor  was  his 
heir-at-law,  and  aa  tueh  was  entitled  to 
the  possibility  of  the  reversion.  Under 
the  will  he  acquired  a  fee  simple  condi- 
tional at  common  law,  and  the  consequence 
of  such  union  of  titles  would  be  a  merger; 
and  thus  he  would  hold  the  estate  abso- 
lutely in  fee  simple  (1);  and  if  so,  a  sur- 
render to  the  uses  of  his  will,  and  a  de- 
vise to  the  lessors  of  the  plaintiffs,  would 
be  operative.  Again,  the  Doctor  died 
without  issue ;  the  condition  was  not  per- 
formed ;  and  if  there  was  no  merger,  the 
estate  would,  at  the  death  of  the  Doctor, 
revert  to  the  heir-at-law  of  the  original 
testator.  Simpson,  the  joint  leasorr  is  sucfa 
heir,  and  thus  he  is  clothed  wiih  the  two 
characters  of  devisee  of  the  Doctor  and 
heir-at-law  of  the  oriirinal  testator.  The 
propositions  above  laid  down  may  be  easily 

(1)  Vid«  BUbop  of  Sodor  &  Mid  «.  Lord  Derby, 
t  Xm.  Mn.  S55,  when  the  Lord  Cliueellor  Mys, 
"  I  rely  on  lb*  cam  in  Ctnbtw,  that  a  fee  ^pl« 
conditioasl  csnaot  stand  ti^eUwr  with  aa  absokits 
bt,  bat  wiU  bs  OMilsd  in  it," 


supported  by  reference  to  the  words  of  As 
will.  The  words  are,  "But  if  it  shall  happen 
my  said  s»n  John  Simpson  shall  die  wiih' 
out  leaving  any. child  or  c^Uren,  in  that 
case  I  give,  devise,  and  beqtteath  all  the 
before-mentioned  esti^tes,  lands,  grounds, 
dwellings,  tenements,  and  berediuments, 
&c.,  herein  said  to  be  given,  devised,  or 
bequeathed  to  my  said  son  J.  Simpson, 
his  heirs  and  assigns  for  ever,  unto  my 
five  children,  &c.,  their  heirs  and  assigns 
for  ever,  to  be  equally  divided  amongst 
them,  share  and  share  alike ;  and  if  aj 
of  my  said  five  children  should  die  before 
they  come  of  age  without  issue,  sndi 
share,  &c. ;  and  my  will  also  is,  and  I 
hereby  order  and  direct,  that  if  my  pre- 
sent wife  Elisabeth  leave  no  issne  to  in- 
herit the  freehold  estate  at  H,  that  all  the 
said  estate,  &c.  shall  be  subject  to  the 
same  mode  of  distributicm  amongst  my 
aforesaid  five  children."  Here  the  tests- 
tor  obviously  uses  the  words  "  heir,"  "  chil- 
dren," and  **  issue,"  as  synonymous,  snd 
evidently  means  heirs  of  a  particular  de- 
scription, that  is,  heirs  of  the  body  of  the 
devisee — 2  Powell  on  Devisee,  lasted.  p<  564, 
and  the  cases  there  cited  ;  and  WatUr 
V.  Drew  (S),  Brice  v.  Smith  (4),  Dtmeeft. 
GriJUh{5)t  Doe  t.  £lU$(6)»  BroaOunt  v. 
Morrit{7%  Daek  t.  £(eiwiif(8).  WUde'e 
eaM(9j,  shew  the  meaning  <^  the  word 
"  heir"  here  to  be  heir  of  the  body,  snd 
not  heir  generally.  The  exception  to  the 
doctrine  is  the  decision  in  PelU  v.  Brtm 
(10),  where  the  devise  being  to  Tliomas, 
the  second  son  of  the  devisor,  and  his  heirs 
for  ever,  and  if  be  died  without  iMiv(ll), 
living  his  brother  William,  then  WiUiam 
should  have  those  lands  to  him  and  his  heirs 

(f )  Vide  the  obMnration  of  Foster,  J.,  b  Ftrt 
Deae,  1  Burr.  SOS. 

(3)  Com.  Reu.Srs. 

(4)  1  Willes  Rep.l. 

(5)  4  Mbu.  &  Sfllw.  61. 

(6)  9  East.  S8f . 

(7)  X  B.&  Ad.  1;  s.«. 9 UwJ.Bep.ILB.tr. 

(8)  1  Doug.  SSI. 

(9)  6  Rep.  17. 

(10)  Cro.  JS0.S90. 

(11)  Tbe  word  "ianie**  Uiised  is  the  SUtnU 
de  Doois  ■jnonyuowily  with  beire  af  ibe  body; 
snd  the  cmaea  are  very  nunwrooa,  in  wbiefa  ft  MS 
been  held  to  asfce  an  esuu  tail— S  Fow.  !)«*•  AOB* 
So  it  U  said  bv  Wilnot.  C  J.  in  Dedseo  *■  Orrw, 
"  It  is  used  in  the  Statute  de  Donis  vl  thoat  sa  Mm  of 
purcbaas  annexed  to  il vids  Onskas  sad  Jadf* 
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(or  eTer,  and  the  limitation  over  was  held 
to  be  a  good  executor;  devise  (1 2).  There 
has  been,  no  doubt,  a  different  rule  of  dect- 
sUm  with  regard  to  the  words  "  leaving  no 
wsae,"  in  a  will,  when  applied  to  real  and 
to  personal  estate ;  in  the  former  they  were 
said  to  mean  an  indefinite  failure  of  issue, 
and  in  such  case  they  gave  sn  estate  tail, 
whereaa  in  the  latter,  that  is,  when  applied 
to  personal,  they  imported  **  issue  liViiig 
at  tlie  death ;"  and  in  such  case  the  devisee 
wonM  not  take  the  absolute  interest,  as  he 
would  if  the  same  limitation  prevailed, 
but  an  interest  defeasible  on  his  leaving  no 
issue  at  his  death — Forth  v.  Chapman^  1 3) ; 
but  this  distinction  was  pointedly  disap- 
proved of  by  Lord  Kenyon  in  Porter  v. 
Bradley  {l^).  This  case  is  not  like  that 
of  Doe  V.  Welher{\5\  where  it  was  held 
that  the  devise  was  not  that  of  an  estate 
tail,  but  of  an  estate  in  fee,  with  a  good 
executory  devise  over;  nor  does  it  resemble 
in  ita  ctrcanutances  that  of  Doe  v.  Roach 
(16),  where  a  devisee  died  in  the  lifetime 
of  the  teatateix,  and  it  was  held,  that  that 

(It)  In  Plankat  v.  Homes,  1  Sid.  47,  tbe  Court 
ssy,  they  do  sot  deajr  tbia  caae,  bat,  at  tbe  same 
tim,  ibey  do  not  approre  of  it ;  and  tbey  apeak  of 
tbe  danger  of  enlargiog  executory  deviaea,  which 
cauDOt  be  barred,  and  tend  to  perpetuity.  Tbe 
■oo&diMaa  of  tbe  decision  is  also  doubled  in  1  Powell 
•a  Deviasa,  18A,  in  a  note  beaded,  "  Stricturaa  oo 
ei  ecu  lory  Dariaea,  aucb  as  thatio  Fells  v.  firown." 
Of  tliis  caae  L«d  Kenyon  aaya,  in  Roe  v.  JeSery, 
7  Term  Rep.  589,  "  toat  it  baa  jiarer  been  quas- 
tioaed  or  aoakeo,  but  it  has  been  adrertfld  to  in 
«v«ry  ntbseqnaDt  caae  reapeetingexecatory  deriaoa; 
|t  is  cMieideied  a  cardinal  point  on  ibia  bnd  of  tbs 
law,  and  cannot  be  departed  fiom,"  &o. 

(13)  1  F.  Wms.  66S.  In  Beauilcrk  e.  Dormer, 
f  Atk.  313,  Lord  Hardwicke  aaid,  "  He  was  counael 
in  Forth  r.  Chapman,  and  that  Lord  MaoeleafieM 
laid  •  good  deal  of  waigfat  upon  tbe  penning  of  the 
srill,  if  ekher  of  the  nepliewa  should  depart  wis  life, 
and  leave  noiasoe  of  tbe  reapeetive  bodies."  Thfte 
words,  he  said,  must  relate  to  tbe  lime  of  their 
deaUia ;  and  it  would  be  a  forced  conatroction  to 
bar*  ajttesdad  it  to  a  dying  "  without  isaue  gese- 
T»Hy."  Of  Fortb«.Cha^»n,  it  ia  aaid  Iw  Wilmot, 
C.  io  K«I^  V*  Fowler,  vide  hie  '  Opfaion*  and 
Jad^nnts,'  313,  "A  ra^  of  Lord  MaceleaGeld'a 
p«at  gmius  irradiated  tbia  case,  and  be  gave  the 
awM  words  diflferent  cODatmelioDt  to  reach  the  in- 
toDtaoo." 

<14)  5Tann  Rep.  143-  His  Lordfbip  says,  it 
arooU  W  vary  atrasge  if  these  words  bad  a  diffisrent 
aaaairiiiBwh—  applied  to  real  and  to  peisoaat  pro- 
|MVty.  If  aneb  a  diatia^on  eiisted  in  the  law.  it 
*M  I  lainly  wooM  not  agree  with  the  rule  1.n  plmt 
ivesrfaSwrf  MNrfe  rafioM  prehatw, 

<lfi>  1  B.&  Ald.713. 

( 16)  A  Man.  &  Seiw.-48t. 
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which  would  have  been  a  contingent  re- 
mainder to  certain  children,  if  the  devisee 
survived  the  testatrix,  might  take  effect  as 
an  executory  devise,  so  as  to  preserve  the 
limitation  to  the  children.  In  addition  to 
the  authorities  above  cited,  it  may  be  al- 
leged, that  the  testator  pat  his  own  mean- 
ing upon  the  word  "  issue,"  at  the  end  of 
the  devise  to  his  wife.  His  meaning  was 
an  indefinite  failure  of  issue,  and  such  de- 
vise created  an  estate  tail.  Now,  as  to  the 
question  of  the  effect  of  this  devise  upon 
the  copyhold  lands,  the  answer  is,  that 
where  the  words  in  a  will  are  such  as  will 
carry  an  estate  tail,  if  tbe  lands  are  free- 
hold, they  will  if  the  lands  are  copyhold 
create  a  fee  simple  conditional  at  common 
law;  upon  this  subject  i'ti/Zen  v.  Lord  Mid* 
dleton{17),  Doe  v.  Ciark{lS),  Ronden  y, 
AfaU3ter{19),  Moore  v.  Afoore  (^0),  are 
leading  authorities.  Thus  it  is  clear  thst 
the  estate  taken  by  Dr.  John  Simpeoa  waa 
a  fee  simple  conditional  at  common  law, 
and  all  the  authorities  shew  that  no  re- 
mainder can  be  limited  upon  such  estate— 
WillUm  V.  Berkley  Co.  Litt.  18,  a, 
Staffordv.  Buckley{Z9.\  2  Intt.  386,  Oorrf- 
nerv.Sheldon{tS),$Rep.^.  In  fine,  inde- 
pendently of  the  general  rule  of  law,  to  he 
-extracted  from  the  cases  above  referred  to, 
the  facts  of  there  being  a  custom  of  tho 
manor  that  land  should  not  be  entailed, 
and  of  the  words,  "  issue,"  "  children,"  and 
"  heirs,"  bein^  used  to  denote  not  heirs  ge- 
neral, but  heirs  of  a  particular  class,  vis. 
of  the  body  of  the  donee,  will  lead  tbe 
Court  to  die  conclusion  that  tbe  remainder 
over  to  the  five  children  is  void,  and  that 
the  lessors  of  the  phuttttfT  are  entitled  to 
judgment. 

Siarkie,  contrii. — There  can  be  no  doubt 
of  the  intention  of  the  original  testator, 
that,  if  Dr.  John  Simpson  died  without 
leaving  issue  at  his  death,  the  five  chil- 
dren should  be  entitled  to  the  property ; 
neither  can  any  one  who  reads  the  will, 
entertain  the  slightest  doubt  that  such  is 
the  impoi:t  and  meaning  of  tbe  words 
therein  used.  The  question  therefore  is, 

(17)  9  Mod.  483. 

(18)  5  B.&.  Aid.  4AB. 
( 19>  Cro.  Car.  it. 
(SO)  Amb.t79. 
(ft)  Plowd.  13.5. 
(4f)  t  Ves.a«i.  ITO, 
(«3)  Vaugh.  «S9. 

"  y 
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if  the  Court  can,  coiuiitendy  with  the  legri 
construction  of  the  words,  carry  into  effect 
the  intention  of  the  testator,  or  if  any 
technicality  interposes  which  will  prevent 
them  from  so  doing.  The  present  case 
may  in  its  circumstances  be  considered 
new;  but  the  principles  which  it  involves, 
and  on  which  it  is  to  be  decided,  are  well 
known  and  long  established.  The  main  ques- 
tion arises  upon  the  words,  "  But  if  it  shall 
so  happen  my  said  son  John  Simpson  shall 
die  without  leaving  any  child  or  children,  in 
that  case  I  give*  devise,  and  bequeath  all 
the  before-mentioned  eitatea,  lands,**  &e. 
Now,  the  preceding  words,  **  I  give,  &e.  to 
my  son  John,  his  heirs  and  assigns  for 
ever,"  would  give  the  devisee  an  estate  in 
fee,  if  they  were  not  cut  down  and  limited 
by  the  succeeding  words,  which  it  is,  of 
course,  imposatble  to  reject.  Effect  must 
of  necessity  be  given  to  the  words ;  and  the 
result  and  consequence  are,  that  they  gave 
Dr.  John  Simpson,  the  devisee,  an  esuta 
in  fee,  with  an  executory  devise  over  lo 
the  five  children.  It  may  be  admitted, 
that  in  the  early  periods  of  English  law 
executory  devises  of  the  inheritance  were 
but  little  known ;  and  in  the  case  of  TJte 
Prior  and  ComoaU  of  St.  Bartkohmem, 
West  SmitJifeld,  Dy.  33,  a,  pi.  12,  it  waa 
held,  that  it  was  not  allowable  to  limit  a 
fee  upon  a  fee.  The  rule,  however,  was 
deviated  from  in  WeUock  v.  Hammond(Jii\ 
where,  in  the  case  of  a  copyholder,  in 
borough  English,  who  surrendered  land  to 
the  use  of  his  will,  it  was  held,  that  in  a 
devise  it  may  well  be  that  an  estate  in  fee 
shall  cease  in  one  and  shall  be  transferred 
to  another.  The  Court  will  bear  in  mind 
that  different  constructions  have  been  put 
upon  the  same  words,  as  those  words  are 
applicable  to  different  descriptions  of  pro- 
perty. Thegenemlruleistthatwherewotdii 
are  capable  of  two  senses,  that  ahall  be 
givm  which  will  carry  mto  eflfect  the  in- 
tention of  tha  testator  who  nsei  them. 
Thus  in  Pinbury  v.  Etkin  {i5\  where  tha 
discussion  arose  upon  the  words  "  dying 
without  issue,"   the    Lord  Chancellor 

(U)  Cro.  Elis.  ff04. 

(f5)  1  P.  Won.  5«3j  B.  c,  t  Vern.  758—763. 
Wiimot.  CJ.  obssrvet  upon  diU  case  in  K«il/  v. 
FowUr,  in  his  'Opiniooa  and  JudgroenU,'  SlS.in  Um 
following  tcnas:  •*Pwker,Chanc«llor,  MlaiillMi  the 
role,  but  conuoutvd  it  bjr  C0Bmliii|r  firs  letteia 


commented  upon  the  three  meaninga  whidi 
the  words  may  bear ;  and  he  was  of  opi- 
nion that  the  third  sense,  (that  contended 
for  here,)  namely,  **  without  leaving  issue 
at  the  time  of  his  death,"  was  that  which 
was  applicable.  Thus,  therefore,  where 
words  admit  of  a  legal,  artificial,  and  also 
of  a  natural  meaning,  that  sense  will  be 
given  by  the  Conrt,  which  is  best  calcu- 
lated to  carry  the  intention  of  the  testator 
into  effect,  and  consequently  the  limitation 
here  will  be  considered  as  an  exceniory 
devise — Purefoy  v.  Iieg«r$(S&)»  Sinoe^ 
then,  the  words  here  admit  Ma  sense  (and 
of  a  sense,  be  it  remembored,  which  is  or- 
dinarily given  to  tliem  when  they  are  ap- 
plied to  personal  property,)  sufficient  to 
maintain  the  limitations  over  to  the  five 
children,  the  Court  will  apply  such  sense, 
for  the  purpose  of  effectuating  the  intention 
of  the  testator,  ut  re$  magis  taUut  quam 
pereat.  Surely  when  the  question  is  aa  to 
the  intention  of  the  testator,  the  Court  will 
not  allow  a  technical  rule  to  render  it  nuU, 
more  especially  when  they  remember  that 
the  rule  of  law  was  introduced  for  the  ex- 
press purpose  of  carryii^  the  intentioa 
into  effect.  Considered  in  this  pmnt  of 
view,  the  passsges  referred  to  in  PomeU 
on  Depitet  are  luverse  to  tlw  phtnti^  aa 
they  shew  that  a  different  meaui^  is  t» 
be  put  upon  the  words,  according  to  the 
description  of  tlie  property  to  which  they 
relate ;  and  the  rule  will  be  acted  on  here 
for  the  purpose  of  carryii^  the  intent  of 
the  testatw  into  effect.   It  is  not  denied 

into  two.  Ha  coottroed  <  after'  to  meaa  '  at,'  sal 
yet  ajitr  denotea  an  iadeSnite  tiote.  and  mt  a 
definite  one ;  bat  as  the  legal  import  of  the  wMds, 
'  if  die  without  issue,'  bsd  nnbiagad  tha  tntntiiM, 
he  thought  it  rerjF  right  and  jnMifi^la  to  hiaga  it 
again,  by  forcing  d/tir  oat  oi  iu  plaoa,  and  eoa- 
atniing  it«t.  The  dedsion  that  tha  voids,  "If  tha 
partjr  die  without  isaoa,"  without  other  word*  to 
restrict  them,  standing  alooa  and  by  tbsoiaalvaa, 
must  be  construed  to  mean,  "  l>eiag  dead  wiibook 
issue  at  aa/  ftiture  tine,"  and  that  hmiutisas  onr 
apoD  tbsa  ars  vtwd,  ia  atvlMl  by  Lord  WilMS.  CJ.. 
in  bis '  Opinions  sad  JMlgmanta,*  309,  a  aoladM  in 
the  law.  And,  in  i>.  331,  bis  Lordship  rxfttmrnm 
himself  upon  the  aubjeot  thus  t  "  The  truth  ia.  tbeaa 
words  are  condemned  by  the  law  to  be  sartly  rigid, 
inBezible,  aud  imtnoTsble  when  they  «ra  aloaa  ;  bm 
if  they  can  once  be  got  into  aennbU  ooapaaj,  thar 
loae  their  glooning,  donaaiicd.  arUttair  diapa^ 
tion,  and  both  spaak  sad  att  aa  tha  nat  flTtta  ooaa- 
|>any  do."  • 
{,t6)  t  Sanad.  3B8,  a.  9. 
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diat  effect  is  to  be  given  to  the  limita- 
tions over ;  but  the  efl^t  is,  that  tliese 
limitatioBs  are  an  executory  devise,  and 
the  words  are  to  be  construed  as  mean- 
ii^  a  failure  of  issue  at  the  time  of  death. 
The  different  interpretation  put  upon  the 
worda  in  question  is  fully  established  in 
Z>eiM  V.  ShaUom{i7),  NicholU  v.  Hooper 
(28),  Targetv,  6am((29),  EUm  v.  Eaton 
(30),  GoddUtle  t.  Pegden  (31),  CampbeU 
w,  Hardh^  (32),  Crooke  v.  Devtadet  (38); 
•nd  alihongfa  Lord  Kenyon  expreased  his 
dissatis&ction  at  such  distinction  in  PoT' 
ter  T.  Bradley^  he  revoked  bis  opinion, 
and  retraced  bis  steps  in  Daintry  v.  Dain* 
try  (34).  Aa  therefore  the  words  ad- 
mit of  a  different  meaning,  according  to 
the  nature  of  the  property  to  which  they 
apply,  why  not  give  them  such  meaning 
here  as  would  support  an  executory  devise  ? 
"Why  not  construe  them  as  denoting  chil- 
'dren  living  at' the  death  of  the  first  taker? 
Why  conatnie  them  as  importing  an  indefi* 
nite  ftUnre  of  issue,  in  wlUeh  case  the  Umi* 
tation  would  be  too  remote  to  attain  (lie 
object  proposed  7  An  additional  araument 
Bpoa  the  subject  may  be  deduced  from 
the  ordinary  practice  of  the  courts  of 
equity,  which  not  only  put  different  con- 
atmctions  upon  words  according  to  the 
nature  of  the  property  to  which  they  refer, 
but  they  have  adopted  different  modes  of 
settlement  according  as  the  property  to 
be  settled  is  personal  or  real — Lord  Olm- 
oreky  v.  BoniUe(S6)y  Meure  V.  Mewre(S6), 
Jtaipliiu  V.  Hamilton  (37).  The  Court 
should  be  influenced  in  their  opinion  by 
Ibe,  doctrine  laid  down  in  WeUoett  v.  Ham^ 
mmdt  and  in  the  aceond  reKdution  in 

(«7)  Cowp.  410. 
(«)  1  P.  Wins.  199. 
(t9)  Ibid.  43t. 

(30)  IVTm.73. 

(31)  ffT«nnIUp.7ta 
(3t)  t  Ross.  &  Mjl.  390. 

(33)  9  Vefc  197. 

(34)  fiTsnn  Rep.  314.  In  Roe  «.  Jefiflrf,  7 
Term  R«p.  M9,  Lord  Kenyon  said,  "  He  wai  not 
amparad  to  vaamj  sartlutic  ho  bad  said  in  Potter  «. 
Bwlfjr,  in  wbieh  M  liaa  not  |inB  snv  judicial 
o|MaieD  as  10  tbft  diitioetion  in  Foith  «.  Cbptaaa, 
bot  bad  merely  said  it  reqaired  a  good  deal  of  ar> 
gnnrat  (o  coaTiaeo  Unof  the  pi^ety  of  that  dis- 
aiii«tioD." 

<35)  Ca.  Tarn.  Talb.  4. 
<3ti)  t  Atk.  X65. 

<S7)  Sitdogi  ioliacola'a  Inn,  after  Trini^  tern, 
sail.BoCfi^ortad. 


BorattoiCs  ca$eiSQ)\  that  although,  in  the 
ease  of  a  will,  the  word  "  paying"  makes  a 
condition ;  ^et  in  that  case  the  law  would 
construe  this  unapt  word  "  paying"  to  be  a 
limitation  ;  for  if  it  should  be  a  condition, 
then  it  would  descend  on  the  eldest  son, 
and  then  it  would  be  at  his  pleasure  whe- 
ther his  brothers  or  sister  should  be  paid 
or  not.  There  the  vigtiL  was  construed  to 
be  a  limitadon,  whereas  in  Curtat  v.  ITo/- 
iwri<o»(S9),  the  same  word  was  held  to  be 
a  condition,  for  it  should  be  expounded 
according  to  the  common  law,  where  it  was 
not  necessary  to  expound  it  to  the  con- 
trary. Do  not  the  words  require  a  popular 
interpretation  in  a  case  like  this,  as  much 
as  if  they  were  applied  to  a  leasehold  ? 
Why  give  the  words  such  construction  as 
would  destroy  the  limitation  over  ?  for  it 
is  admitted,  that  if  Dr.  Simpson  takes  a 
fee  simple  conditional  at  common  law, 
there  is  no  remainder,  and  the  limitationa 
are  destroyed;  the  only  way  of  giving 
them  effbet  is  to  make  them  an  exeeu- 
toiy  deWse  over  after  the  death  of  the 
Doctor  without  issue.  If  the  construc- 
tion contended  ffir  is  given,  that  is,  if  the 
Doctor  is  held  to  take  a  fee  simple  con- 
ditional at  common  law,  the  intention  of 
the  testator  will  be  frustrated,  and  there 
can  be  no  remainder  over,  for  though  the 
writ  of  formedon  in  the  reverter  was 
given  by  the  common  law,  the  writs  of 
formedon  in  the  remainder  snd  the  de- 
scender were  the  creatures  of  the  Statute 
de  Doni8(40).    It  is  said,  that  an  estate 

(38)  3  Rep.  SI. 

(39)  Cro.  Jao.  56. 

(40)  The  remedy  b^ore  the  itatoto  anisst  an 
abator,  in  all  oaaea  after  the  death  of  socb  tenanta 
of  a  fee  aimple  conditional,  was  the  assiw  of  mart 
d'unetttar.  There  waa  one  peculiar  caso  in  which 
tfio  eonunon  law  gave  the  writ  of  forawdoa  ia  tba 
deseewler,  and  tbo  Incideat  may  aarre  to  Aaw  bow 
the  law  of  England  as  if  laboared  that  thnre  should 
be  no  wrong  without  a  renfldv.  bo  griaTance  with- 
oot  redreu.  The  case  in  which  the  remedy  was 
giren,  waa  where  a  man  had  iaaue,  and  his  wife 
died,  and  afterwarda  b«  took  anotbar  wife,  and  land 
waa  given  to  him  aad  to  bii  second  wifb,  and  tbej 
bad  anotbar  aW,  and  ibewifb  dUd,  and  Ibe  husband 
diad,  aad  ■  atraoger  abated,  thea  befbre  the  aUtute 
the  BOB  eonld  not  ba*e  an.  aiaiae  of  mart  d'amettt^, 
for  one  point  of  the  writ  is  to  inquire  if  the  de- 
mandant be  the  next  heir  to  his  father,  and  that  be 
ia  oot,  bat  tba  eldest  son  ia  bis  aait  beir,  for  which 
reasMi  iueb  writ  wonld  not  aorva  upoa  hia  title ; 
and,  therefore,  bafmo  the  atatate  lis  abould  ban  s 
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tail  is  not  and  cannot  be  given  by  the 
custom,  and  consequently  a  fee  simple 
conditional  should  be  given  by  implication; 
this,  howerer,  is  denied,  as  the  effect  would 
be  to  destroy  the  remainders  over.  The 
cases  ciied  do  not  apply,  as  they  were  cases 
in  which  the  estates  might  be  held  to  be 
estates  tail,  without  the  intei^sition  of 
any  words  necessary  to  reduce  them  to 
such.  If  the  subject  of  the  discnssion  were 
freehold,  the  construction  put  upon  the 
words  would  no  doubt  be  one  way  ;  if  it 
were  leasehold,  the  construction  would  be 
another.  This  is  an  tniermediate  case, 
being  one  of  copyhold  ;  and  the  Court  will, 
according  to  the  rule  laid  down  of  giving 
different  interpretations  to  the  words,  ac- 
cording to  the  nature  of  the  property  to 
which  they  are  applied,  put  such  a  con- 
atruction  upon  the  words  here,  as  will 
give  effect  to  the  intention  of  the  testator, 
which  evidently  was,  that  the  five  children 
should  take  as  devisees;  and  the  only  ques- 
tion is,  whether  the  Court  can  carry  the 
intention  into  effect — and  of  this  there  can 
be  no  doubt. 

[TiKDAi,,  C.J.  observed,  that  the  argu- 
ment appeared  to  go  to  this,  that  a  dif- 
ferent construction  should  be  put  upon  the 
words  when  they  referred  to  lands  which 
were  within  a  manor,  and  could  not  be 
entailed,  and  where  they  referred  to  lands 
which  were  out  of  a  manor,  and  might  be 
entailed.] 

Sir  W.  W.  FoUettt  in  reply,  contended, 
diat  as  the  argument  on  the  other  side  was 
in  a  great  measure  confined  to  the  denial 
of  the  meaning  of  "the  indefinite  failure  of 
issue,"  being  that  which  should  be  given  to 
the  words  in  the  will,  and  as  sudi  argu- 
ment was  evidently  untenable,  the  lessors 
of  the  plaintiff  were  entitled.  The  pre- 
sent case  did  not  resemble  Roe  v.  Jrffery 
(41),  where,  under  a  devise  to  T.  P.  and 
his  heirs  for  ever,  and  in  case  he  should 
depart  this  life  and  leave  no  issue,  then  to 
E,  M,  and  S,  or  the  survivor  or  survivors 
of  them,  share  and  share  alike,  the  devise 
to  E,  M,  and  S,  was  held  to  be  a  good 
executory  devise ;  because  there,  in  the 
words  of  Lord  Kenyon,  it  was  impossible 
not  to  see  that  the  failure  of  issue  intended 

formedon  in  th«  descendar,  wbuA  ww  vo  other  tbin 
s  writ  founded  upon  hU  cass — Plowd.  140. 
<.41;  7  lumBflp.  389. 


by  the  testator  was  to  be  a  failure  of  issu« 
at  the  death  of  the  first  taker,  and  if  so, 
the  rule  of  law  was  not  to  be  controverted. 
It  has  been  also  said,  that  courts  of  equity 
make  a  distinction,  as  to  the  setdementa 
which  they,  when  called  upon,  make,  ac- 
cording to  the  nature  of  the  property 
respecting  which  the  arrai^ement  is  to  be 
made :  no  doubt  they  do ;  for  instance,  ob 
a  devise  of  realty  to  trustees  in  fee,  in 
trust,  to  settle  it  on  A.  and  his  issue,  the 
Court  will  execute  the  trust  by  a  settlement, 
limiting  the  property  to  A.  for  life,  with 
remainder  to  trustees  for  his  life,  to  pre- 
serve contingent  remainders,  with  remain- 
der to  his  sons  successively  in  tail,  with 
remainder  to  his  daughters  equally,  as 
tenants  in  common  in  tail ;  bat  on  a  be- 
quest of  personalty  to  trustees  in  trust  to 
make  a  settlement  on  A.  and  his  issue,  the 
Court  would  order  quite  a  different  settle- 
ment, and  would  direct  it  to  be  made  in 
trust  for  A.  for  life,  then  in  trust  for  his 
children,  ss  he  should  by  deed  or  will  ap* 
point,  and,  in  defiiuU  of  appointment,  in 
trust  for  all  his  children  equally,  with  be- 
nefit of  survivorship  among  them  on  the 
death  of  any  of  them  under  twenty-one. 
But  no  argument  bearing  on  the  present 
case  can  be  deduced  from  such  power,  the 
existence  of  which  is  admitted  and  recog- 
nized. 

Cur.  ode.  niU. 

TiNDAt,  C.J. — The  claim  between  the 
contending  parties  in  this  ejectment,  will 
be  found  to  depend  on  the  question  of* 
what  estate  was  taken  by  Dr.  John  Simpvm 
under  the  will  of  his  father,  as  set  oat  ui 
the  special  case.   On  the  part  of  the  les- 
sors of  the  plaintiff,  it  is  contended,  that 
he  took  an  estate  in  the  nature  of  a  condi- 
tional fee  at  common  law,  and  that  the 
devise  over  to  the  five  illegitimate  cbildren 
of  the  testator  was  void,  either  as  a  re- 
mainder or  as  an  executory  devise ;  void 
as  a  remainder,  inasmuch  as  no  remainder 
could  be  limited  upon  or  after  a  conditional 
fee ;  and  void  as  an  executory  devise,  in- 
asmuch as  that  was  a  limitation  after  the 
general  failure  of  the  issue  of  the  first 
taker,  and  therefore  too  remote.    On  the 
part  of  the  defendants,  it  it  contended, 
that  Dr.  J.  Simpson  took  an  estate  ui  fiw, 
with  an  executory  devise  over  to  the  tea- 
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uior's  five  children,  in  the  event  of  bis 
ij'iag  witfaont  leaving  issue  at  tbe  time  of 
hat  death,  and  that  tuch  executory  devise 
took  effect  on  his  death  without  issue. 
We  are  of  opinion,  upon  the  proper  con- 
itraction  of  thia  will,  that  Dr.  J.  Simpson, 
the  devisee,  took  a  conditional  fee,  and 
ihat.the  limitation  over  to  tbe  five  chil- 
dren was  void,  either  as  a  remainder  or 
11  sn  executory  devise.   Tbe  devise  to 
Dr.  J.  Simpson,  as  it  first  occurs  in  the 
wiU,  tt  in  these  words : — **  I  give,  devise, 
and  beqneath  to  my  son.  Dr.  J.  Simpson, 
his  betrs  ami  assigns  for  ever,  all  my  dwell- 
lag-botue  in  which  I  now  live,"  and  so  on ; 
"  bat  if  it  shall  happen  that  he  shall  die 
vitboat  leaving  any  child  or  children,"  then 
tbe  property  is  given  over  to  the  five  ille- 
gitimate  children  of  the  testator.  But 
vhatcTer  might  have  been  the  construction 
of  tbis  devise,  if  nothing  more  had  been 
eipretsed  upon  it  In  the  will,  we  think  the 
intator  has,  in  a  subsequent  part  of  the 
wiD,  expressly  declared  his  own  meaning 
of  tbe  devise  to  be,  "if  the  first  uker 
shoald  die  without  issae."    Now,  it  is  un- 
■eeeaary  to  cite  authorities  to  shew,  that 
nder  saeh  a  devise,  if  the  subject-matter 
had  been  land  of  freehold  tenure,  the  de- 
vitpe.  Dr.  John  Simpson,  would  have  taken 
an  ctute  tail  therein,  and  the  devise  over 
would  have  been  good  as  a  remainder; 
bot,  u  die  land  in  question  is  copyhold, 
sad  as  it  is  well  established  that  copyhold 
lind  is  not  within  the  Statute  de  Donis,  and 
tberefiire  not  capable  of  being  entailed, 
■nless  tbere  is  a  custom  in  the  manor  of 
which  it  is  holden,  to  create  estates  tail 
tbereia,  and  aa  it  is  expressly  found  in  the 
ipeetal  case  that  no  such  custom  exists  in 
either  of  the  manors  whereof  the  copyhold 
lands  in  question  are  riespectively  parcel, 
if  folbws  necessarily,  that  the  devisee  could 
not  take  an  estate  tail  under  these  words, 
bat  that  he  could  only,  as  we  think  he  did 
ia  £ut,  take  that  estate  which  such  words 
would  have  created  before  the  Statute  de 
Doota  was  passed^  that  is,  a  fee  simple 
conditioiial  at  common  law ;  and  it  is  the 
neeeasary  consequence  of  holding  the  de- 
visee to  have  taken  such  estate,  that  no 
remainder  over  can  be  limited  or  grafted 
upon  it,  there  being  nothing  left  of  the 
original  fee  simple,  but  a  bare  possibility 
of  rcvciter  to  the  donor:  and  this  brings 


us  to  the  main  and  principal  contention  on 
tbe  part  -of  tbe  defendants,  namely,  that 
even  admitting  the  estate  taken  by  Dr. 
John  Simpson  to  be  a  conditional  fee  at 
common  law,  and  that  the  limitation  over 
to  the  five  children  cannot  be  good  by 
way  of  remunder,  yet,  that  aucfa  limita- 
tion may  be  good  by  way  of  executory 
devise.  The  argument  on  this  point,  on 
Uie  part  of  the  defendants,  appears  to 
stand  thus:  that  a  limitation  after  a  general 
dying  without  issue,  receives  a  different 
construction,  according  to  the  subject- 
matter  of  devise;  that  if  the  devise  be  of 
real  estate,  the  words  above  mentioned 
are  construed  to  mean  a  general  failure  of 
issue,  and  thereby  give  the  first  taker  an 
estate  tail,  and  the  devise  over  becomes 
good  as  a  remainder ;  but  if  the  devise  be 
of  leaseholds  or  personalty,  in  which  no 
estate  tail  can  properly  exist,  the  same 
words  are  construed  to  mean  a  "dying 
without  issue  living  at  the  death  of  tbe 
first  taker."  And  it  is  observed,  that  this 
distinction  ia  so  well  established,  that  Lord 
Chancellor  Maoslesfield,  in  the  case  of 
Forth  V.  Chapman,  interprets  these  very 
same  words,  in  the  same  will,  in  adiffbrent 
sense,  according  as  they  were  applied  to 
real  estate  or  personalty.  It  is  urged, 
therefore,  tliat  as  tbe  first  taker  cannot 
take  an  estate  tail  in  the  premises  devised, 
by  reason  of  the  tenure  of  the  property, 
so  that  the  limitation  over  cannot  be  good 
by  way  of  remainder,  so,  in  order  to  effec- 
tuate the  manifest  intention  of  the  testator, 
the  failure  of  issue  must  be  restricted  "  to 
the  dying  without  issue  living  at  the  death 
of  the  first  taker,"  so  as  to  make  the  limi- 
tation over  good,  by  way  of  executory 
devise.  But  admittii^  the  distinction  laid 
down  by  the  defendanU  to  be  just,  when 
applied  to  the  case  of  leasehwd  or  per^ 
sonaliy,  we  can  see  no  reason  for  holding 
it  applicable  to  the  case  now  before  us.  In 
the  .first  place,  the  subject-matter  of  the 
devise  in  the  present  case,  is  real  estate, 
not  personalty ;  if,  therefore,  the  rule  of 
construction  depends  upon  the  nature  of 
the  property  devised  being  real  or  per- 
sonal estate,  the  same  construction  must 
be  allowed  to  apply  in  this  case,  which 
must  be  admitted  to  be  the  proper  con- 
struction with  respect  to  the  devise  of  pro- 
perty of  freehold  tenure  on  the  same  terms. 
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But  it  appears  to  ni  in  die  next  p]ace»  that 
the  true  principle  of  ibe  distinction  above 
adverted  to,  is  this,  that  in  the  case  of  pro* 
perty  descendible  to  heirs,  the  words  of 
the  devise,  by  restricting  the  general  sense 
of  the  word  "  heirs,"  amount  to  the  limita- 
tion of  an  estate  "  to  the  devisee  and  to 
the  heirs  of  his  body,"  which  limitation  in 
cases  where  the  Statute  de  Donis  does  not 
api^y,  conveys  a  fee  conditionalt  and  when 
that  statute  does  apply,  conveys  an  estate 
tail ;  that  the  estate  so  limited  descends  in 
cither  case  to  the  heirs  specisl  of  the  6rst 
taker,  sutgect.  in  tbe  former,  to  be  defeated 
by  the  birth  of  issue,  and  in  the  latter,  by 
a  common  recovery,  that  is,  sulnect  to 
consequences  which  necessarily  belong  to 
the  nature  of  such  estates  respectively.  If 
tben,  according  to  the  established  rule  of 
construction,  the  words  employed  by  the 
testator  convey  a  legal  estate  of  inherit- 
ance to  the  first  taker,  and  the  heirs  of  his 
Imly,  they  ought  not  at  the  same  time  to 
Ite  so  construed  as  to  create  an  executory 
devise,  and  thereby  restrain  the  right  of 
alienation  by  the  tenant  of  the  fee  condi- 
tional,  or  by  the  tenuit  in  tail,  as  the  case 
may  be,  in  a  manner  not  allowed  by  law. 
la  (he  case  of  leasehold  proper^  given  to 
a  mm  and  bis  heirs,  "  and  if  he  £e  with* 
out  leaving  issne.  then  orer,"  the  devises 
can,  by  no  eonstmction,  tdte  uy  legal 
estate  of  inheritaBCe  either  in  fee  simple, 
Or  fee  conditional,  or  fee  tail,  for  an  estate 
of  leasehold  can  never  descend  to  his  heirs 
either  general  or  special.  Some  other 
construction  must,  therefore,  of  necessity, 
be  put  upon  the  testator's  meaning ;  and 
the  only  question  must  be,  whether  be 
meant  to  give  the  estate  abs(riute  to  the 
first  taker,  or  in  such  manner  as  may  au- 
thorize the  Court  to  give  effect  to  tbe  in- 
t«ition  of  the  testator,  of  providing  for  the 
ulterior  objects  of  his  bounty  by  exeentory 
devise.  But,  in  the  ease  of  real  property, 
wbero  the  first  taker  is  hdd  to  take  in  fee 
tail,  tbe  primary  mtentioa  of  the  testatm- 
is  eaniea  into  e0b^  for  the  estate,  if  not 
destroyed  by  tbe  act  of  the  party  himself, 
must,  in  tbe  course  of  descent,  pass  in  suc- 
cesuon  to  the  different  descendents  of  the 
first  taker,  until  all  the  issue  are  extinct ; 
and  althoogh  no  devise  over  can  be  limited 
upon  the  conditional  fee,  the  intention  of 
the  testator  is  carried  into  effect^  so  aa 


by  law  is  possible.  We  Uierefbre  think 
Dr.  J.  Simpson  took,  nnder  his  ftther's 
will,  a  fee  simple  conditional  at  commoa 
law ;  snd  that,  upon  the  death  of  tbe  father, 
the  possibility  of  reverter  in  the  father,  de- 
scended to  and  came  upon  the  son  ;  and 
that  the  fee  simple  absolute,  and  the  fee 
simple  conditional,  comii^  together,  the 
fee  conditiimal  merged  therein,  according 
to  the  doctrine  laid  down  by  Lord  Hard* 
wicke  in  2  Fet.  sen.  554 ;  and  the  conae- 
quencc  necessarily  follows,  that  bein^  seis- 
ed of  the  fee  simple,  it  passed  by  hu  wiU 
to  the  lessors  of  ue  plaintiff,  in  the  ^opor* 
tiona  in  which  it  stands  devised  to  then; 
and  thM  the  verdiet  should  therefore  be 
entered  for  tbe  plainti^  ia  the  proportioa 
of  two-thirds  on  tbe  demise  of  J.  Simpsno, 
and  one-third  on  the  demise  of  Mary  Ro- 
thery. 

Judgmaafar  ike  fUml^  aecur^mgig. 


Jan.  81.  /  "A»"*«<'-'"«^ 

Bail—Paymait  of  Money  m  Ueu  of. 

Where  ike  debt  imhrtett  wpoa  Ue  writ, 
and  the  tiniureqwredtottnt»ereoit$rhiftke 
4S  Geo.  3.  c.  46.  omI  7  4*  8  Geo,  4.  e.  71, 
are  duly  paid  bjf  the  dtfii!dmU$o  the  elier^, 
who  jmyt  the  wuney  mUt  eom^tt  Imt  mat  in 
proper  tiaie,  and  eoneequetdly  the  plaim^ 
tahcM  out  the  mmew  tmder  a  rule  of  coart, 
the  payment  of  tueh  emu  will  net  be  eon' 
ndered  eqmvaient  to  the  defendaiU'M  ptMing 
M  trndjuettft^ng  neaal  baU  to  (As  action  in 
due  time,  eJlkoSgk  ke  pndneee  M  i^Uamt 
of  merits. 

In  this  caae — 

i'eteTMtor^  obtained  a  nde  «aHiag  iqioa 
the  fdwntiff'  to  shew  cause,  why  die  several 
sums  of  itOOL  and  lOJL,  paid  into  the  hands 
of  tbe  Master  on  the  6th  of  May  laaS  aod 
dw  further  sum  of  102.,  in  like  maanor 
paid  to  the  officer  oa  the  6ih  of  tbe  sama 
month,  and  of  which  the  two  fira^meB- 
doned  sums  were  by  the  said  officer  re- 
spectively paid  to  the  plaintifi^a  attorney, 
should  not  be  deemed  equivalent  to  tho 
defendant's  havii^  put  in  and  justified  bail 
in  this  action  in  due  time(l).  Ue  also 
produced  an  affidavit  of  mwits. 

(1)  For  a  lepatt  sf  lbs  cirsaaataaass  muSm 
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Wildet  Serf,  and  KnmtUi  shewed  cauw^ 
and  contended,  lhat  the  defendant  was  too 
late  in  nukuig  this  application.  The  case 
had  been  already  decided  in  substance, 
and  it  should  not  be  again  discussed.  The 
plaintiflT  should  not  be  harassed  by  a  pro- 
ceeding of  such  vexatious  nature.  When 
money  is  paid  by  the  oflBcer*  as  it  has  been 
here,  the  jurisdictira  of  the  Court  is  at  an 
end.  The  money  is  pud  into  the  hands  of 
the  plaintiff,  in  aatisfactioo  of  his  debt,  not 
as  a  trust ;  and  he  does  not  receive  or  retain 
it  in  the  ehantcter  of  a  trnstee.  It  would, 
perhaps,  be  said,  that  the  ^intiff  should 
go  on  with  his  action.  But  if  he  does  not, 
the  opposite  party  has  his  remedy,  by  ob- 
taining a  judgment  iioit|»w.  Otaek  v. 
CopjMM  (8)  anews,  that,  under  the  circum- 
stancea,  the  defendant  was  not  entitled  to 
themoney.  NeitherwilliS'<ra/br(iv.£oM(3) 
assist  the  defendant,  as  the  additional  lOJ., 
pursuant  to  the  7  &  8  Geo.  4.  c.  71.  s.  2, 
was  not  paid  in  until  after  the  last  day  for 
perfecting  special  bail.  Upon  the  ssme 
principle,  he  can  derive  no  advantage  from 
Rom  V.  Softly  {4). 

Bompaty  Serf,  and  PelerMdoifft  in  support 
of  the  rule. — ^Tbe  defendant  here  had  time 
to  pay  in  the  money  imder  7  &  8  Geo.  i. 
c.  71.  a.  2,  not  alone  until  he  had  put  in, 
but  until  be  had  justified  bail — l^anfwA 
V.  M*CaaB(5).  The  statute  passed  for 
ibe  ease  and  benefit  of  defendants,  should 
be  taken  in  coi^unction  with  the  other 
statute,  the  43  Geo.  8.  e.  46,  enacted  with 
the  sameobjeet;  the  same  liberal  construc- 
tion should  be  put  upon  both ;  and  refer* 
cnce  to  the  aotlKH-ities  will  shew  the  anx- 
iety manifeated  by  the  Courta,  in  giving 
efiect  to  the  intention  of  the  legislature. 
In  Cbadmek  v.  £aUye(6},  a  defendant 
who  put  in  bail,  and  rendered  in  their  dis- 
^laige,  was  held  Co.be  entitled  to  have  the 
money,  deposited  in  the  hands  of  the  dieriff 
ander  the  43  Geo.  3,  in  lien  of  bail,  repaid 

wliidi  tba  sumt  aboTt  ttittd  wsre  ptid  to  tbe  officsr 
of  tW  coort,  ud  br  him  btndad  over  to  tbe  plain* 
tiff't  att«nu^,  rid*  6  Uw  J.  Rep.  <nj.)  CP. 
240.  In  nmting  tbe  application  for  lakinK  tbo 
mooer  oat  of  eourt.  d*f«Ddnat  tliea  pioaond 
»o  afidarit  of  menta. 

(«)  3  Dowl.  P.C.  74. 

(3)  Ibid.  593. 

(4>  6  Biag.  634;     e.  8  Uw  J.  Rap.  CP.  t78. 
(5)  4  Oowl.  P.C.  atft. 
<6)  3  Hsu.  &  Selw.  «e3. 


him  ;  Lord  EBi  nborongh  saying,  **  To  re* 
fuse  the  motion,  would  be  converting  that 
which  waa  intended  in  ease  of  the  party 
into  an  instrument  of  vexation."  So  in 
Harford  v.  HarrU  (7),  where  the  bail  being 
excepted  to,  instead  of  justifying,  rendered 
the  defendant,  he  was  held  entitled  to  a 
return  of  his  deposit.  A  similar  principle 
is  to  be  extracted  from  OotM  v.  Berry  (6)  t 
and  DaugUat  v.  Stambro^h(9)  shews  that 
the  same  doctrine  has  been  acted  upon 
under  the  7  &  8  Geo.  4.  c.  71.  s.  3.  The 
ease  may  be  likened  to  that  of  JoAmoii 
V.  WaU{10%  where  it  was  held,  that  a  plain- 
tiff is  not  entitled  to  receive  out  of  eourCt 
money  paid  in  by  a  defendant  in  lieu  of  bail, 
under  die?  &  8  Geo.  4.  o.  71.  s.  2,  unless 
judgment  has  been  obtained,  or  the  suit 
othn-wise  legally  determined.  The  defen- 
dant's delay  in  making  this  ap{Uieation,  is 
sccounted  for  upon  the  supposition  of  its 
being  tbe  plaintiff's  intention  to  proceed 
with  tbe  action. 

Cur.  adv.  mil. 

TiMDAL,  CJ. — It  has  been  insisted,  that 
the  plaintiff  ought  not  to  have  beenallowed 
to  take  the  money  out  of  court,  after  the 
additional  lOt,  foreosts,  had  bempaidin; 
and  that,  at  a\\  eventa,  as  tba  defendant 
was  not  to  blame,  and  an  aflBdavii  of  merits 
is  now  produced,  the  plaintiff  ought  not  to 
be  allowed  to  retain  the  money  without 
proceedii^  in  tbe  action.  But  we  are  of 
opinion,  upon  full  consideration,  that  4he 
defoodant  is  not  entitled  to  the  relief  which 
he  seeks,  and  that  this  rule  must  be  dis- 
charged. The  time  for  putting  in  bail 
expired  on  the  5th  of  May,  and  no  bail 
waa  then  put  in.  The  plaintiff  therefore 
was,  by  the  terms  of  the  sutute  43  Geo.  3. 
c.  46.  8.  2,  entitled  to  have  the  sum  de- 
posited paid  over  to  him.  If,  indeed,  bail 
had  been  put  in  within  due  time,  the  plain- 
tiff would  not  have  been  entitled  to  tbe 
money  till  tbe  thne  for  perfecting  the  bail 
had  expired ;  and  the  defendant  would 
have  been  allowed  till  the  expiration  of 
the  time  for  perfecting  bail,  to  pay  the  sd< 
ditional  lOt,  under  tbe  sutute  7  &  8  Geo.  4. 
«.  71.  a.  2.   But  where  ne  bail  are  put  in 

(7)  4TaDnL669. 

(8)  1  Cbit  R«p.  145. 

(9)  S  Ad.  &  eI.  316. 
OO)  4 1^1.  P.C.  315. 
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within  the  proper  time,  the  right  of  the 
plaintiff  must  necesiarily  attach  as  soon  as 
the  time  for  that  act  has  passed,  since  no 
time  for  duly  perfecting  bail  can  be  predi- 
cated of  bail  which  have  never,  been  pat 
in.  In  the  cases  of  lOnte  v.  Sofily^  Stan- 
forth  V.  M*Cann,  and  Strafordv.  Love,  bail 
had  been  put  in  within  time,  and  the  Courts 
held  that  the  defendant  had  a  right  til)  the 
time  for  perfecting  them  had  expired,  to 
take  advantage  of  the  7  &  6  Geo.  4.  c.  71. 
8.  2.  On  the  other  hand,  in  the  case  of 
Newman  v.  Hodg*on(ll)t  where  money 
had  been  deposited  witli  the  sheriff,  and 
paid  into  court,  and  bail  was  not  put  in  and 
perfected  in  time,  but  the  defendant  was 
rendered ;  and  subsequently  to  that  a  rule 
nut  obtained  for  payment  of  the  money 
over  to  the  plaintiff,  he  waa  allowed  to  have 
the  money  out  of  court,  there  bong  no 
affidavit  of  merita.  In  this  case,  the  Courta 
say  that  it  u  analogoua  to  an  application 
to  stay  proceedings  on  the  bail-bond,  where 
bail  are  not  perfected  in  time,  in  which 
case  an  affidavit  of  merits  is  required. 
It  has  been  settled,  that  if  bail  above  be 
not  put  in  within  the  eight  days  mentioned 
in  the  writ,  the  plaintiff  is  entitled  to  an 
assignment  of  the  bail-bond,  and  to  pro- 
ceed on  it  immediately — Hillary  v.  Romle* 
(12),  and  Geaeh  v.  Coppin.  In  this  case, 
if  upon  shewing  cause  against  the  former 
rule,  an  affidavit  of  merits  had  been  then 

Eroduced,  the  Court  (as  the  second  lOi. 
ad  then  been  paid  in,  though  too  late,) 
might  possibly  have  refused  to  make  the 
rule  absolute ;  but  after  the  plaintiff,  who 
ia  not  in  fault,  has  actually  received  the 
money  under  the  authority  of  a  rule  of 
court,  r^ularly  made  in  consequence  of  a 
default  on  the  part  of  the  defendant,  we 
ihiok  the  Court  ought  not  to  interfere. 

Rule  di$ckarged. 


1838.    1  BABRT,  taoaTBi  or  BARBIST 

Jan.  SI*  )      SAINSFOED,  e.  RAIMSrORD. 

Covenant — Reference  to  Master. 

.  The  Court  will  refer  it  to  the  Matter  to 
ccmptUe  the  turn  due  upon  a  deed  of  coce^ 
MMf  to  pay  certain  nmw  by  hulalvuMi, 

UD  SB.&  Ad.4«S. 
(It)  5&ft  Ad.  460. 


when  all  the  inetalmentM  dne  and  unpaid  ere 
fully  Met  for  A  in  tMe  declaration^  and  the 
defendant  has  ei^ered  judgment  by  defaidt, 

Pyke  moved  that  it  should  be  referred 
to  the  Master  to  compute  the  sum  due 
upon  the  deed  of  covenant  mentioned  and 
set  out  in  the  declaration  in  this  cause. 

The  following  circumstances  gave  rise 
to  the  application.  The  plaintiff  was  trus- 
tee under  a  deed  of  separation,  by  which 
the  defendant  covenanted  to  pay  60/.  per 
annum,  by  monthly  instalments  of  5L  for 
the  support  and  maintenance  of  his  wife 
Harriet.  The  sum,  for  the  recovery  of  which 
the  action  waa  brought,  amounted  to  55iL, 
being  the  instalments  for  eleven  months. 
The  defendant  suffered  judgment  by  de- 
&ult.  Upon  the  Court  intimating  a  doubt 
of  the  propriety  of  the  application,  andsug- 
geating  that  the  usual  course  of  proceeding 
was  to  go  before  a  jury, — 

Pyke  submitted,  that  inasmuch  as  the 
covenants  and  the  atoount  to  be  paid  were 
fully  set  forth  in  the  declaration,  and  as 
there  were  averments  of  the  non-payment 
of  the  several  sums  of  Bl.t  as  they  respec* 
tively  fell  due,  and  as  the  defendant,  by 
his  suffering  judgment  by  default,  had  ad- 
mitted the  truth  of  the  all^ations,  the  de- 
mand was  fully  ascertained.  It  might,  con- 
sequently, be  considered  in  the  nature  of 
liquidate  damages,  and  the  cause  of  ac- 
tion waa  aa  certoin  and  as  incapable  of  being 
diaputed  u  if  the  subject  were  a  bill  of 
exchange  or  promissory  note.  The  Court 
would  therefore  refer  the  case  to  the  Mas- 
ter, upon  the  same  principle  that  other 
cases,  under  similar  circumstances,  were 
referred ;  as,  for  exam|^,  where  a  party 
sought  to  recover  what  was  due  in  cove- 
nant for  non-payment  of  rent — Byrom  v, 
Johnson  (I),  Campion  v.  CrawiAa5r(2XoroB 
a  judgment  by  default  in  covenant  for  ar- 
rears of  an  annuity— ^//wonuty  v.  /fiU(S). 

The  Court,  upon  aaeertaining  that  all 
the  instalments  due  and  unpaid  were  fully 
set  forth  in  the  declaration,  granted  tite 
rule,  which  was  on  this  day  made  abao- 
lute,  no  cause  being  shewn. 

(1)  8  Tens  Rep.  410. 

(«)  7  Tsant. 

(3)  S  Cliit.  Hep.  St, 
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18S8.  1 
Jan.  I  I  I 

Attachmmi — Practice, 

A  rule  fitr  an  attachment  for  dtsobedlenee 
of  the  Maeter't  allocatur  it  absolute  in  the 
jkst  insttmee,  when  such  aUocatur  is  for  the 
^yment  tf  costs  only ;  but  mien  the  aUocatur 
u  for  the  payment  of  ant4her  sum,  different 
from  and  independent  qf  cotUf  ike  rule  for 
an  attachment  is  nisi. 

Andrems,  Serj.  applied  for  an  attachment 
aj^auitt  the  defendant  for  not  complying 
with  the  Master's  aUocatur,  by  which  be 
was  rendered  fiable  for  the  payment  of  a 
certain  sum,  which  was  composed  of  two 
items,  one  for  costs,  the  other  for  a  sum 
which  the  defendant  was  ordered  to  refund. 
He  required  the  rule  absc^ute  in  the  first 
instance. 

Wilde,  Serj.  interposed,  and  reminded 
the  Court  of  die  distinction  taken  and  acted 
upwi  in  cases  like  the- present.  When  the 
Master's  aUocatur  was  for  the  payment  of 
costs  alone,  the  rule  for  the  attachment  in 
case  of  disobedience  was  absolute  in  the 
first  instance ;  but  when  the  allocatur  was, 
as  in  the  present  case,  for  the  payment  of 
a  aum  dinerent  from  and  independent  of 
costs,  the  rule  was  nui. 

The  CoDET  admitted  the  distinction  t 
and  granted  a  j^^^^.^.^ 


1838.  \ 
Jan.  12.  i 


DOB  dem,  BABBT  e.  bob. 


Ejectment — Judgment— Bankrvpt, 

Service  of  copy  of  declaration  m  ejectment 
vpon  two  of  the  tenants,  and  upon  the  t^ficer 
SN  possesttont  under  a  fiat  of  bankruptcy 
again^  a  third,  and  upon  his  t^ffidal  assig- 
nee, but  not  upon  the  other  two  assignees: — 
Heldt  to  be  good,  and  judgment  agmnst  the 
emual  Rector  ordered  to  go, 

W.  H,  Watson  moved  for  judgmmt 
atgainst  the  casual  ejector,  upon  a  service 
of  the  declaration  as  above  stated. 

Rule  for  judgment. 


MBWSBaiBS,VIL-CP. 


1838  1 

Jan   16     I     '^^^^^^  ^'  MARSHALL. 

Distringas-^Affidmit — Statute  tf  Ltmi" 
tathm. 

Circumstances  under  which  the  Cowrt  wiU 
set  aside  a  judgment,  signed  after  a  distrin- 
gas has  been  allowed  to  issue  on  a  defectiae 
i0davit  of  service  of  the  writ  of  summons, 
without  imposing  upon  the  defendant  the 
terms  of  nU  plwding  the  Statute  of  Limi- 
tations. 

In  this  case  the  plaintiff  had  obtained 
leave  from  a  Judge  at  chambers  to  issue  a 
distringas  oa  an  aflSdavit  of  an  attempt  to 
serve  the  defendant  with  the  writ  of  smn- 
mons  at  "  Ebford  Cottage,  in  the  parish  of 
Woodbury,  in  the  county  of  Devon" 

(1)  The  BffidaTit  of  service  stated,  that  tlls  ds> 
ponent  used  all  the  means  in  his  power,  and  all 
possible  diligence,  to  serve  the  defendant  person* 
all;  with  a  Gopr.  sad  for  the  purpose  of  so  doings, 
he  Bttended  at  the  ta$t  ittppomd  dweUii^-boaM  mi 
place  of  tBsidence  of  the  tsid  defindaat,  u  depo- 
nent haa  been  informed  and  believed,  at  Ebfoid 
Cottage,  in  the  parish  of  Woodbur;,  in  the  coontj 
of  Devon,  on  the  Ath  of  Febmarj  instant,  and 
again  on  tJie  6tb,  and  also  on  the  19tb  of  the  same 
month,  and  on  those  occasions  he  applied  for  and 
inqaired  after  the  defeodant  of  a  person  in  tb» 
said  dw«lUB(f.lioase,  whereon  th6  deponent  itt. 
formed  Um  of  tbe  natara  of  hia  bnsiness,  and  his 
wanting  to  serve  the  defendant  with  a  copy  of  the 
said  writ ;  but  on  neither  of  tlieae  occasions,  nor 
at  aDT  other  time  after  tbe  issuing  of  tbe  writ,  was 
tho  deponent  able  to  meet  with  the  said  defendant ; 
sod  tbe  deponent  was  told  b;  a  person  in  the  afbre> 
aaid  house,  on  tbe  aaid  respeotiTe  dajs,  that  the 
defendant  was  not  there,  and  on  the  last  of  these 
occaaiona  the  deponent  left  a  copy  of  the  writ  of 
■ammona  with  the  aforesaid  person  for  tbe  defen- 
dant, and  desired  it  might  be  given  him.  There 
were  other  affidavits  in  confirmation  of  thia,  as  to 
the  soppoaed  residence  of  the  pwtj  at  Ebford  Cot- 
tage, and  stating  that,  according  to  the  belief  of 
tbe  deponents,  be,  defendant,  kept  out  of  the  waj 
to  avoid  hAng  served.  Tbe  affidavit  of  tbe  service 
of  the  dittritigat  waa  as  follows  : — "  Upon  the  tOtb 
of  April,  the  dsponent  endeavoured  to  distraia  upon 
the  goods  of  the  defendant  at  Ebford  Cotta{[e,  the 
latt  known  dwelling-bouse  and  place  of  reaidenee 
of  the  defendant,  aa  deponent  is  informed  and  be- 
Kevea  ;  and  again  on  tbe  tSnd  and  S6th  of  April ; 
and  on  Ihoae  occasions  inquired  for  defendant  of  a 
person  in  the  house,  and  was  informed,  (which  in- 
formation deponent  believes  to  be  true^  that  de- 
fendant had  left  tbe  said  place  at  raaidenco  itearljr 
two  years  ago,  and  was  believed  to  b«  in  London 
or  in  France,  and  deponent  hath  not  diacoverM),- 
DOr  dotb  be  know  of  anv  other  place  of  reaidenes 
of  defendant  than  the  said  residence  at  Woodbarj. 
Sinee  tbo  writ  of  dtstriiigms  issued,  tb«  doCmdsnt 
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and,  upon  a  return  of  nulla  b&na  tmd  ton 
est  intientutt  had  entered  an  appearance, 
and  afterwards  signed  judgment  for  want 
of  a  plea. 

fVilde,  Serf,  obtained  a  rule,  calling  on 
tbe  plaintiff  to  shew  ea«e  why  the  judg- 
ment ihould  not  be  set  atide  for  irr^u-. 
larity.  He  objected,  that  the  aflSdavit  of 
service  of  tbe  writ  summonB  merely 
itated  that  the  deponent  attended  to  serve 
tbe  writ  at  "tbe  supposed  dwelling-house 
and  place  of  residence  of  the  defendant," 
and  omitted  to  state  that  the  usual  number 
ef  appointments  were  made.  He  also  re- 
lied upon  an  aiBdavit  setting  forth  that  tbe 
actioa  was  brought  upon  a  bill  of  exchange, 
due  so  long  back  as  the  16tb  of  August 
1835,  which  was  utterly  void,  as  tbe  de- 
fendant believed,  and  that  there  was  a  good 
defence  to  the  action.  The  affidavit  then 
deuiled  the  various  public  and  well-known 
places  of  residence  of  the  party  in  England 
up  to  May  1  SdS,  when  he  left  Ebibrd  Cot- 
tage in  an  open  undiignised  numer,  and 
went  to  reside  in  France,  where  he  lived 
until  the  30th  of  March  last,  when  be 
came  to  England  for  a  few  months ;  that  he 
never  f»ncealed  himself  from  his  creditors, 
and  that  bis  residence  was  known  to  all, 
or  might  be  easily  discovered  by  any  who 
bed  an  object  in  making  the  inquiry. 

W,  H.  Watam  shewed  cause,  and  con- 
tended, tibat  noUiing  appeared  to  invalidate 
the  proceedings ;  and  he  produced  a  lett« 
and  affidavit  to  shew  that  the  defendant's 
ratidenoecvuld  not  be  discovered.  Though 
it  was  not  specificidly  said,  tbat  the  party 
seeking  to  serve  the  copy  of  the  writ  of 
summons  made  the  iwuu  iqiBointamite, 
there  was  an  Mnivalent  atatemoit,  nnnely, 
dtat  be  bad  called  at  the  house  and  told  his 
business.  As  it  was  the  object  of  the  plain- 
tiff to  go  to  trial  upon  the  merits,  the  i]e« 
leodant  might,  if  be  wished,  be  let  in  on 
payment  of  costs,  md  undertaking  not  to 
plead  the  Statute  of  Limitations. 

fru  not  to  U  met  with.  D«pen«bt  used  all  bwmis 
in  bis  jkow«r,  and  all  MwsiU*  diligeaee  to  sam 
ds^Midaat  pwvoBsUj  with  a  ootpj,  Ace.,  bat  hia  ast 
bssn  abl*  to  ^et  dit  sum.  Oopoasnl,  «■  lbs 
S6tlt  of  April,  served  the  defeadaat  wiA  a  tnte 
w^j  of  tba  laid  writ  of  dwtnwai,  (oge^er  wiA 
noUoe  tbereto  subjoiDfld,  by  denrenog  tbe  eems 
to  tbe  said  perMO  et  tbe  eaid  dweUing-hooM.  and 
Tcqueuiag  of  said  peraon  thst  tbe  saBW  iwgbt  be 
deUrend  to  tbe  defsadaat," 


Wilde  refused  to  assent ;  and  in  snppiort 
of  the  j'ule  relied  on  the  de^ta  in  the 
affidavit  of  the  service  of  the  writ  of  sum- 
mons. He  also  referred  to  Fraser  v.  Cote 
(2),  for  the  purpose  of  shewing  that  a 
distritigtu  must  be  issued  either  for  the 
purpose  of fon^eUing  anappearaace  or  of 
outLswryi  but  not  m  the  altersalave. 

TiNDAL,  CJ. — As  it  uipears  to  me,  the 
affidavit  on  which  the  autrimgat  tamed, 
and  upon  which  the  plaintiff  was  afterwards 
allowed  to  ester  an  appearance,  is  framed 
in  such  a  manner  that  tbe  vrrit  itself  asay 
be  said  to  have  isstied  irithoat  tbe  snffi- 
eientandusnal authority,  inasmochaasndi 
affidavit  does  not  contain  the  ocdisaryand 
nsnal  all^ation  of  mdcing  appcnntnienls. 
I  am  not  prepared  to  say,  that  ca  the  pre- 
sent occasion  thepbuntiffis  shewn  to  bare 
any  knowledge  of  tbe  deftndant'a  being 
abrond  at  the  time.  I  therefine  caaaot  aay 
it  hw  iasned  UTC^ofairiy ;  bat,  onder  thie 
circwnstant^a,  I  tunk  the  defaidant  osi^bt 
to  be  let  in  to  deicnd  this  action,  tbe  only 
terms  imposed  on  him  faeii^  that  he  enter 
a  common  appearance.  Proceedmgs  of 
^s.  description  mtat,  aa  it  is  evident  to 
iM,  he  narrowly  -watched. 

Mule  aeeorSmgfy, 

JVatson  submitted  that  the  defendant 
should  be  reatruned  fiom  pleadug  the 
Statute  of  Limitations. 

Per  Curiam. — Certainly  not.  He  has  a 
perfect  right  to  plead  anything  which  he 
bad  a  right  to  plead  at  the  time  the  writ 
issued. 

HukaUokle, 


ISSft.    1    wBSTXAun  jam  ornaa  a. 
Jan.  SO.  /  susoM. 

Staying  ProceetBng»~-Triid  Awvmo 

The  j^aintiffi,  m  «s  no^ten  for  tie  pnen 
of  certmn  goodt  toid  and  deiitered,  alto  ot- 
ngmed  a*  a  Armek  ike  nam-de&tery  of  iiiU 
iff  txekmge  a  errtem  timtt  and  tMe  4e- 
fendant  abUmned  an  -witeffaewiorf  jmdgmemX 
upon  demurroTt  the  eoiU  of  whieh'were^  iy  «  • 
Judge'*  mdert  h  remain  unpaid  until  tkt 
(S>  9  Bing.  461. 
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tinti  M  ftct  mere  AadeJ;  the  defendant 
aJUrwara*  became  bankruptt  and  the  p^aut* 
tiff's  prvved  wider  the  commitsitm  for  the 
f»iee  e^  the  goods  aloiUt  and  received  a 
Smdend:  the  mttomeif  of  ike  d^endant  hav* 
ing  given  notice  of  taking  the  cause  to  trial 
bg  pronieOt  the  Cmrt  r^vaed  to  stay  the 
proceedings,  except  upon  payment  of  the 
costs  of  the  detmnrrer  by  the  piaintiffs. 

Quaere— if  such  case  within  the  59th  sec- 
tion of  the  Bankrupt  Act,  6  Geo.  4.  c.  1 6  ? 

In  MichaehnM  temii  18S5,  tbu  Court 
nve  judgment  for  the  defendant  (1)  on 
Semurrer  to  the  replication  to  one  of  the 
pleas,  but  the  proceedings  for  the  recovery 
of  ihc  defiendant's  costs  thereon  were  stay- 
ed by  a  Judge's  order  until  the  trial  of  the 
issues  hi  fact.  The  defendant  became 
bankrupt  ni  December  1685,  snd  the 
plftiatifis  proved  under  the  commission  for 
the  price  of  the  books,  upon  the  cootract 
for  the  aale  of  which  the  action  was  broi^ht ; 
and  in  1886,  a  dividend  of  Is.  in  the 
pound  was  paid,  and  the  defendant  obtain^ 
cd  his  certificate.  Subsequently,  an  offer 
isade  on  the  part  of  the  defendant,  that 
all  proceedings  diould  be  stayed  upon 
the  platotin  entering  a  not,  pros,  upon  the 
second  connt*  snd  Joying  the  costs  of  thn 
demurrer,  being  rejected,  the  defendant's 
nttomey  gave  notice  of  trial  by  proviso. 

}^ldej  Serj.  bad  obtained  a  rule  for  set- 
ling  aside  this  notice,  and  for  staying  all 
proceedings  thereon. 

shewed  canse,  and  contended,  that 
ibe  Court  would  not  mterfere,  as  the  de- 
fendant's attorney  had  no  other  mode  of 
ohtaining  his  interloeutory  costs,  and  the 
other  costs  incurred  by  the  proceedings. 
He  anbmitted,  that  section  b9  of  6  Geo.  4. 
a.  16.(2)  did  not  apjdy  to  a  case  where  an 
action  was  continued  by  the  defei^nt'a 
attOTMy ;  and  be  denied  that  the  ground 
•f  action  opon  which  the  ^nitff  had 
proTod  under  the  commission  wm  identic^ 
with  that  opon  winch  be  bad  declared. 

(1)  Sm  2  Bing.  N.C.  359;  s.  c.  S  Uw  J.  Rsp- 
{mjOC.P.  57. 

(t)  Wbiefa  eoicts,  "  thst  no  creditor  wbo  has 
kroagbt  any  •ction  or  ioitltut«d  U17  snit  againal 
mmy  taaknipt  io  rcBpoot  of  k  domBad  prior  to  tb» 
boikn^ley,  or  wbioa  migbt  hsv*  bmn  prorad  u  a 
under  tbs  comniauoo,  Ace,  sbtll  prove  s  debt 
uiider  saeb  eonunisdeil,  wi^snt  relinqoisbing  such 
nction  or  suit,"  fite. 


The  pnH^had  been  for  the  amount  due  fov 
the  books  sold,  whereas  there  was,  in  tlic 
declaration,  a  count  for  damages  for  the 
non-delivery,  at  a  certain  time,  of  bills  o( 
exchange,  wbtch  it  was  alleged  should,  by 
the  i^reement,  have  been  delivered.  The 
judgment  of  recovery  in  the  one  action 
would  not  have  been  a  bar  to  an  action 
upon  the  other  daim.  Id  addition  to  theso 
reasons,  the  defendant  had  a  c4ear  and 
undoubted  defence  upon  the  merits. 

fyUdct  Serj,,  in  aupport  of  tlic  rale, 
ui^ed,  that  the  objection,  founded  npcn 
the  alleged  difibrenoa  of  tbe  debt  |n*oved, 
and  came  of  action  dedared  on,  wonld* 
not  avail,  as  tbe  measure  of  damagca  was, 
in  both  cases,  substantially  the  same.  Tiie 
real  pomt  of  view  in  which  the  case  should 
be  considered  vrss  this — should  an  attorney 
bealloTred  to  enter  into  an  expensive  spe- 
culation of  this  nature,  and  take  down  a' 
cause  by  proviso,  for  the  chance  of  reco^ 
vering  costs,  upon  an  interlocutory  judg- 
ment, upon  which  he  had  no  lien,  ami  in 
which  he  had  no  vested  r^tts  ?  He  also 
objected,  that  it  did  not  appear,  after 
interval  whidi  had  elapsed,  that  the  par^ 
who  bad  taken  die  proceedings  was  the 
defendant's  attorney  at  the  time  tbe  inler- 
locntory  costs  ware  inouned. 

TniDAL,  C.J. — As  it  appears  to  me,  we 
have  no  right  to  interfere  for  the  purpose 
of  preventing  the  defendant  from  taking 
down  his  cause  by  proviso,  a  protection 
given  to  tbe  party  by  the  common  law,  for 
the  purpose  of  preventing  the  plaintiff 
from  keeping  a  suit  bailing  over  him 
without  termination.  The  only  question 
arises  with  regard  to  the  bankruptcy,  and 
whether  the  proving  or  claiming  of  a  debt 
under  the  commission,  npon  tbe  part  of 
the  plaintifil^  is  not  an  efection  by  bim, 
witbm  tbe  meaning  of  tbe  act,  to  take  tbe 
benedt  of  tbe  commiseion,  and  thereby 
prevent  the  defendant  from  takii^  down 
the  cause  by  proviso  on  an  issue  in  fact, 
tbe  issue  in  law  being  already  found  for 
him.  As  to  myself,  X  have  very  great 
doubts  whether  the  case  is  within  tho 
meaning  of  the  statute  of  bsnkrupts.  Here, 
it  is  said  that  the  plaintiff  have  made  their 
riection ;  they  went  before  the  commis- 
sioner, and  proved  the  amount  of  tbe  debt. 
It  it  also  said,  that  an  aluretkm  was  made 
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as  to  the  extent  of  the  proof,  and  the  plain- 
tiSk  did  not  prove  the  precise  demand  ibr 
which  the  action  was  brought.  U^n  ihts 
subject,  however,  I  cannot  help  seeing  that 
ihe  distinction  ts  not  very  important  to  the 
decision  of  the  case.  The  adversary  would 
not  be  allowed  to  recover  more  than  da- 
mages  for  not  giving  the  bills  engaged  at 
the  auction  to  be  given.   He  would  not  be 
entitled  to  recover  more  than  those  da- 
mages,  be  they  great  or  be  they  small; 
and  it  is  not  uncommon  for  juries,  with  the 
consent  of  all,  to  give  as  damages  the  dis- 
count of  the  bills  from  the  time  when  tliey 
^became  due,  once  or  oftener.  Besides,  the 
bankruptcy  took  place  two  years  ago ;  the 
certificate  has  been  obtunied ;  and  there 
is  no  afBdavit,  after  so  long  an  ioterval 
of  time,  to  shew  that  it  was  Sie  defendant 
who  set  the  process  of  the  court  in  mo- 
tion.   This  would,  I  think,  be  an  impor- 
tant point,  if  the  cause  were  to  go  down 
to  trial.  Neither  is  there  anything  amount- 
ing to  an  affidavit,  to  shew  that  the  party 
here  was  the  attorney  of  the  defendant. 
The  difficulty  therefore  is.  that  if  the 
cause  should  be  decided  against  thedefun- 
dant,  his  attorney  will  not  be  liable  for 
costs,  as  it  is  the  client  who  is  bound  to 
pav  them ;  and  in  4hat  case,  the  plaintiff 
wiU  have  nobody  from  whom  he  can  re- 
cover, except  a  person' who  has  been  so 
lately  a  certificated   bankrupt.  Thus, 
therefore,  the  interests  of  the  parties  can- 
not be  said  to  be  at  stake.  In  such  a  state 
of  things,  a  middle  term  may,  I  think,  be 
adopted — a  course  which,  as  it  appears  to 
me,  is  neither  unreasonable  nor  inconsis- 
tentwith  equity  or  justice,  maybe  pursued. 
The  defendant  should  have  the  costs  of 
the  demurrer,  the  payment  of  which  has 
been  suspended  since  the  judgment  of  the 
Court  upon  the  demurrer  was  pronounced. 
He  should,  I  think,  be  allowed  those  costs 
which  have  been  hung  up  for  such  period, 
ibr  the  purpose  of  enabling  the  plaintiff  to 
set  off  his  costs  against  them,  if  the  defen- 
dant should  be  unsuccessful  upon  the  trial. 
Thia  arrangement,  which  I  think  would 
meet  the  justice  of  the  ease,  being  assented 
to,  a  Mtet  procesnu  should  gO> 

Wildet  Serj.  wished  to  have  it  added  as 
a  condition,  that  the  attorney  should,  if  he 
proceeded  in  the  cause,  be  responsible  for 
costs. 


To  this  proposition,  Kelly  refased  his 
assent,  and — 

The  CouBT  said,  they  were  of  opinitm 
that,  upon  the  payment  of  the  cost*  of  the 
demurrer  by  the  plainliflb,  a  stet  procesnu 
should  go ;  otherwise  the  role  should  be 
discharged. 

Ordered  aew£nghf* 


1838.     1  OATLIFFB  9.  BODRMB  AHD  AH- 

Jan.  SI.  /  OTHEB. 

Skip  and  Shipping — Lou  of  Goods  Aj( 
Fire — Pleading — Demurrer, 

The  plaintiff  dwlared  vpen  a  coniraet 
ihe  defendants^  lafeig  and  eeeur^y  to  carry 
and  convey  goods-  by  a  tteam  vessel  fnm 
Belfast  to  Dublin,  thence  to  the  port  of  Lorn- 
don,  and  deUver  <Ae  same  at  the  part  iff  Loi^ 
don,  to  the  plaintiff  or  his  asdgns  ,*  and  al* 
leged  at  a  breach,  tkeU  ihe  defendantt  so 
carelessly  and  negligently  conducted  them' 
selves  aboxd  the  carrying  and  conveying  of 
the  goods,  that  they  became  wholly  lort  to 
the  plaintiff.  Pleas,  that  after  the  arrival 
of  tfie  steam  vessel  in  London,  the  defendanle 
caused  the  goods  to  be  unshipped  and  de* 
posited  on  a  certain  wharf,  ^.,fit  and  tuual 
for  their  reception,  there  to  remain  mtil  they 
could  be  delivered  to  theplaintiff;  and,  that 
after  the  arrival  of  the  eaid  eteam  veeeelt 
the  defendimts  were  ready  and  wilU$ig  to  de~ 
liver  the  goods  to  the  plamt^or  lae  assigns, 
but  neither  the  plaint^  nor  hie  aes^ns  were 
ready  to  receive  the  same,  whereapom  the  de- 
fendants  caused  the  goods  to  be  unshipped  and 
safely  landed  and  deposited  on  the  tmarf,  ^e. 
ft  and  proper  to  receive  the  sane;  each  ptea 
concluding  with  the  statement  of  the  destrmc^ 
tion  of  the  goods  by  a  fire,  which  broke  ont 
accidenially  and  ntthout  any  negligence,  4*. 
on  the  part  of  the  defendants  :-~rHeU,  bad^ 
inasmuch  at  by  such  pleas,  the  defemdani* 
wished  to  substitute  a  landing  at  the  wharf 
for  the  ^livery  pretoribed  by  <Ac  bttt^iaet' 
ing,  and  because  it  did  not  appear  oy  fAc 
pkas,  that  the  plaint^  had  a  reate»ahle 
time  allowed  him  to  receive  his  goods  ever 
the  ship's  side,  hefon  they  were  totloocled 
and  placed  upon  the  wharf  and  there  was  m» 
statetnent  of  a  law  or  custom  of  the  port,  hy 
which  such  mode  of  delivery  was  nwrONl^ 
a^d  sanctioned. 
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TlunUeof  TrmUy  term,  11  Geo.  4,  rv- 
^m'rti^  the  pottUe  on  ivAtcA  the  party  mean* 
to  reiy,  to  be  mtrked  ■»  the  margin  of  the 
demurrer  hook,  is  confined  to  kirn  who  demurt. 
It  doet  not  refer  to  the  party  whose  only  ob-- 
ject  is  to  defend  his  pleading,  and  who,  be- 
yond such  defence,  has  no  point  to  make. 

The  first  count  of  the  declaration  alleged, 
that  the  plaintiff,  on  the  SSnd  of  August 
1836t  at  the  defendants*  request,  caused 
to  be  delivered  to  the  defendants,  divers 
gt>ods  and  merchandises,  to  be  taken  care 
of^  and  safeljr  and  securely  carried  and 
conveyed  by  the  defendants  in  and  by  a 
certain  steam  vessel  of  the  defbnduits', 
called  the  City  ef  Londonderry,  from  cer- 
tain paru  beycwid  the  seas,  to  wit,  from 
Belfast  to  Dublin,  and  there,  to  wit,  at 
Dublin  aforesaid}  to  be  re-shipped  into  a 
certain  other  steam  vessel  of  the  defen- 
dants, called  the  William  Fawcett,  and  to 
be  by  the  defendants  carried  and  conveyed 
in  and  by  the  said  last-meniioned  steam 
vessel  from  Dublin  aforesaid,  to  London, 
and  there,  to  wit,  at  the  port  of  London 
afbresaid,  to  be  delivered  in  the  like  good 
order  and  condition,  all  and  every  the 
dangers  and  accidents  of  the  seas,  steam 
nsvigstion  of  what  nature  and  kind  soever 
excepted,  onto  the  plaintiff  or  his  assigns, 
on  psyii^  Sot  the  said  goods  certain  freight 
and  charges,  with  primage  and  average 
accustomed ;  and  thereupon  in  consideration 
of  the  premises,  and  of  the  said  freight 
and  reward,  the  defendants  then  promised 
the  plaintiff  to  take  care  of,  and  safely  and 
securely  carry  and  convey,  and  deliver  the 
said  goods  and  merchandise,  as  aforesaid, 
all  and  every  the  dangers  and  accidents  of 
the  aeas  and  steam  navigation  of  what  kind 
or  nature  soever  excepted.  But,  although 
the  defendants  then  took,  accepted,  and 
received  the  said  goods  and  merchandise 
of  and  from  the  riaintiff,  for  the  purpose 
aforesaid,  and  sluiough  the  said  steam 
veaael  cdled  the  William  Fawcett,  after- 
wards, to  wit,  on  &c.,  safely  arrived  at 
X«ondon  aforesaid,  with  the  said  goods  and 
merchandise  on  board  thereof,  and  al- 
though  none  of  the  said  dangers  and  acci- 
dents so  excepted  as  aforesaid  prevented 
the  safe  carriage  and  delivery  of  the  said 
{roods  and  merchandise,  or  of  any  part 
ibrrcof,  aqd  although  a  reasonaUe  time 


for  the  deliveriiw  of  the  said  goods  and- 
merchandise  bad  lon^  since  and  before  the 
commencement  of  this  suit,  elapsed,  and 
although  the  plaintiff  was  always  ready 
and  willing  to  pay  the  defendants  the  said 
freight  and  charges  as  aforesaid,  with  such 
primage  and  average  as  aforesaid,  of  all 
which  said  premises  the  said  defendants, 
to  wit,  on  &c.,  had  notice,  and  were  then 
requested  by  the  plaintiff  to  deliver  to  him 
the  said  goods  and  merchandise ;  and,  al- 
though the  defendants  in  part  performance 
of  their  said  promise,  delivered  to  the 
plaintiff  at  London  aforesaid,  a  part  of  the 
said  goods,  to  wit,  one  box  of  linen,  yet 
the  defendants  did  not,  nor  would,  at  any 
time,  deliver  die  residue  of  tSe  said  goods 
and  merchandise,  or  any  part  thereof,  to 
the  plaintiff,  but  had  hitherto  wholly  neg- 
lected so  to  do ;  and  the  defendants  so 
carelessly,  negligently,  and  improperly 
conducted  themselves  with  respect  to  the 
residue  of  the  said  goods  and  merchandise, 
whilst  they  were  in  their  custody  for  the 
purposes  aforesaid,  that,  for  want  of  due 
care  in  the  defendants  and  their  servants 
in  that  behalf,  the  said  residue  of  the  said 
goods  and  merchandise  afterwards,  to  vrit, 
on  &c.,  becsmeand  was  wholly  lost  to  the 
plaintiff;  and  by  reason  of  the  premises, 
the  plaintiff  wholly  lost,  and  was  deprived 
of  divers  great  gains  and  pro6ts  to  a  large 
amount,  to  wit,  ZOOl.,  which  would  other- 
wise have  arisen  and  accrued  to  him  by 
the  sale  of  the  said  residue  of  the  said  goods 
and  merchandise. 

Second  count,  that  the  plaintiff  employed 
the  defendants  to  take  care  of  the  said 
goods  and  merchandise  at  the  wharf  where 
they  should  be  landed  at  the  port  of  Lon- 
don, and  carry  and  convey  the  same  from 
such  wharf  to  a  certain  place  of  business 
of  the  plaindff,  situate,  &c.  within  a  rea- 
sonable time,  &c.;  and  that  the  defendants 
promised  the  pluntiff  to  take  care  of,  and 
carry  and  convey  the  same  from  such 
wharf  to  the  place  of  business  of  the  plain- 
tiff, and  there  deliver  them,  within  a  rea- 
sonable time  after  they  should  be  so  land- 
ed at  such  wharf.    Breach,  non-delivery. 

Third  plea  to  the  first  count,  thst  the  said 
steam  vessel  therein  mentioned  was  and  is  a 
vessel  used  and  employed  by  the  defendants 
ibr  the  conveyance  of  goods  and  merchant 
diae  for  freight,  from  parts  beyond  the 
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in»,  to  wit|  from  the  port  of  Dublin  to 
tbe  port  of  Lmdon;  and  that  the  nid 
goods  aad  aierdiMidiM  in  that  count  men- 
tioned were  shipped  and  received  on  board 
the  said  steam  vessel  at  Dublin.  upoD  and 
under  the  conditions  expressed  and  con- 
tained  in  a  certain  bill  of  lading,  whereby 
it  was  expressed,  that  tbe  said  goods  and 
merchandise  were  to  be  delivered  at  the 
said  port  of  London,  in  the  like  good  order 
and  condition  in  wfaidi  thcj  were  so  flip- 
ped, (all  and  every  tbe  dugers  and  acci- 
dents of  the  seas,  steam  navigation  of  what 
kind  or  nature  soever  excepted.)  unto  the 
plaintiff  or  his  aasigns,  on  payii^  for  the 
aaid  goods,  freight  and  charts,  as  men- 
tioned in  the  margin  thereof,  with  primue 
and  average  accustomed.  That  aner  ue 
arrival  of  the  said  steam  veaael  at  London 
aforesaid,  with  the  said  goods  and  mer- 
chandise on  board  thereof^  as  in  the  first 
count  mentioned,  to  wit,  on  ftc,  the  de- 
fen^nts  caused  the  said  goods  and  mer- 
diandiae,  (except  the  part  thereof  in  that 
coont  mentioned  to  have  been  delivered 
to  the  planitiff,)to  be  imahipped  therefrom, 
and  safely  and  secnrely  landed  and  depo- 
sited in  such  like  good  order  and  condition 
as  aforesaid,  in  and  npon  a  certain  wharf 
celled  Fenning'a  Wharf,  at  the  said  port  of 
Ltmdon,  there  to  remain  until  the  aame 
could  be  ddfvered  to  the  plaintiff  or  to  hia 
Mtigfts,  aeeordii^  to  tbe  tenor  and  effect 
of  the  aaid  bill  « lading;  the  laid  wharf 
before  that  time  and  then  beii^  a  pkcc  at 
which  goods  conveyed  in  steam  vessels 
from  the  port  of  Dublin  to  the  port  of 
London  were,  on  their  arrival  at  the  laat- 
memioned  port,  used  and  accustomed  to 
be  landed  and  deposited  for  the  nse  of  the 
oonaignees  thereof,  and  a  place  fit  and  pro- 
per for  such  purposes.  That  afterwards, 
and  whSst  tlie  said  goods  and  merchandise 
(except  as  aforesaid)  remained  and  were 
deposited  upon  the  said  wharf  for  the  pur- 
poaea  aforesaid,  and  before  a  reaaonable 
tinie  for  the  ddivMj  thereof,  according  ta 
tbe  tenor  and  eflbet  of  the  aaid  bill  of  lading 
had  elapsed,  to  wit,  on  &c.,  the  same  goods 
and  merchandise  (except  as  aforesaid) 
were,  together  with  divers  other  goods  and 
merchandise  dien  being  upon  the  aaid 
wharf  for  the  like  purposes,  wholly  con- 
sumed and  deatroyed  by  a  fire  which  then 
happened,  and  brqke  out  by  accideni ;  by 


means  whereof,  and  firon  no  ollmr  etose, 
and  without  «iy  cudtasBeas,  nealigence, 
or  improper  conduct,  or  want  of  Iim  care 
in  the  defendanta  or  th«r  aervanta  in> 
that  behall^  the  defendanta  wen  hindered 
and  prevented  frimi  detivlering  the  said 
goods  aad  merc^andiae,  exeept  da  afom-^ 
said,  to  the  plaintiff, — and  that  tbe  defen- 
dants were  ready  to  verify. 

Fourth  plea  to  the  first  coont,  that  after 
the  aaid  steam  vessel  had  aafefy  arrived  in 
tbe  port  of  London  with  the  gooda  and 
merchandise  on  beard  thereof  aa  in  that 
Count  mentioned,  to-  wit,  on  &c.,  the  de- 
fendants were  then  ready  and  willing  to 
deUver  the  sanaa  to  the  plaintiff  or  his  as-  ' 
signs,  aecordii^  to  Ae'said  promisa ;  but 
neither  the  plamtiff  nor  hia  asaigaa  waa  or 
were  there  ready  to  receive  the  aame, 
whereupon,  tbe  defendanta  cansed  the  aaid 
goods  and  OMrcbandise,  except  the  part 
thereof  in  the  first  count  nwntianed  tO' 
have  been  safely  delivered  to  tlw  plaintiff, 
to  be  unshipped,  and  sa&ly  and  securely 
landed  and  deposited  in  the  aame  good 
order  and  condition  in  which  they  were 
delivered  to  the  defendants,  in  and  npon  a 
certain  wharf  called  Fenning'a  Wharf, 
within  and  at  the  aaid  port  of  Londonj 
there  to  remain  until  the  plaintiff  or  hu 
anigna  should  come  snd  receive  tbe  aatse, 
or  until  the  aame  aboald  be  conveyed  and- 
delivered  to  the  plaintiff  or  hia  asaigna; 
the  said  wharf  before  that  time  and  ifaen 
being  a  place  at  which  goods  conveyed  in 
steam  vessels  from  the  port  of  Dablin  to 
the  port  of  London  were,  on  their  arrivd 
at  die  last-mentioned  port,  used  and  accna- 
tomed  to  be  landed  and  de^voaited,  and  m 
place  fit,  proper,  and  convenient  for  that 
purpose.   That  afterwards,  and  wUkit  the 
gooda  and  merchandise,  except  aa  aibre-^ 
said,  remained  and  were  deposited  apan 
die  said  wharf^  for  the  purposes  afbreaaid, 
and  before  the  plaintiff  or  bia  aasigns  csanv 
or  aent  for  tiie  aame,  and  before  the  dcfoN> 
dauta  were  reqneated  to  deliver  the  anna 
to  the  plaiotmor  hia  rnrigiu,  or  a  reaaoa-' 
able  time  for  conveyiiw  them  firom  tkt  aaid 
wharf  to  tbe  (daintiff  or  hia  ass%aa  had 
elapsed,  and  before  tbe  same  could  be  re- 
moved therefrom,  to  wit.  on  ftc,  the  a«id 
goods  and  merchandise,  and  every  part 
thereof,  except  aa  aforesaid,  were,  aad. 
was,  together  with  divers  otber  'gooda  thaik> 
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ki4  vipdn  dito  nld  wlwrf  for  the  like  pur^ 
petes.  cuDally  oomiuned  and  dettroyed 
hj  a  fire,  which  then  and  there  happened 
tod  broke  out  by  accident,  ud  without 
any  negligence,  improper  eonduet,  or  want 
of  doe  care  in  the  defendants  or  dieir  aer* 
vwti;  and  by  neans  tltereoC  ud  from  n* 
other  cauM.  tbe  defendants  were  hindered 
aod  prevented  from  deUvering  the  said 
goods  and  merchandise,  «xc<^  as  aibre* 
uid,  to  the  plaiutiff  or  his  assigns.  Veri* 
ntion. 

Sixth  plea  to  tfaeseoond  count,  that  after 
thearriTsl  of  the  said  steam  vessel  at  Lon- 
doa,  with  the  aaid  goods  and  merchandise 
on  board  thereof  and  after  the  said  goods 
and  DMrchaodise  had  been  and  wsre  safely 
landed  in  and  upon  the  aaid  wharf  ««Uea 
Ftuui^s  Wharf,  the  defendants  caused 
tbe  same  to  be  safely  deposited  and  stored 
apea  the  said  whar^  natil  th^  could  b« 
esiried  and  conveyal  dierefron,  and  de* 
Urored  to  the  phintiff;  the  said  wharf 
before  that  time  and  then  being  a  |daae 
■hereon  goods  conveyed  in  steam  vessels 
froM  DttUin  to  the  port  of  Ifondon  were, 
oa  their  arrival  at  the  last-mentioned  port, 
Bied  and  accustomed  to  be  landed  and 
drposited  for  safe  custody,  until  they  could 
be  conveyed  therefrom,  and  delivered  to 
tbe  cottsignees  diereof,  and  a  place  fit  ud 
proper  fiir  sudi  purposes.    And  tbe  de- 
fendants  further  said,  that  they  did  uk« 
cans  of  the  s^d  goods  and  merchandise, 
nUst  they  remained  uid  were  stored  and 
deposited  upon  the  said  wharf,  for  the 
parpooe  lost  aforesaid,  from  the  time  of 
the  landing  thereof,  nntil  afterwatds ;  and 
vbilst  they  amtinued  so  stored  and  depo« 
sited,  and  before  they  could  be  conveyed 
from  tbe  wharC  and  before  a  reasonable 
time  for  their  being  so  conveyed,  or  for 
the  delivery  thereof  to  the  plaintifT,  had 
dapacd,  to  wit,  on  &c.,  tlie  same  goods 
and  sneTcbandiae,  and  every  part  thereof^ 
were,  sogedier  with  the  other  goods  and 
mefchasuiiae,  then  being  upon  the  said 
vbsrflbr  the  3ike  purposes,  wholly  con- 
nuBed  and  destroyed  by  a  fire,  whidi  thea 
bqipcned  and  fandce  out  by  aeeideni,  by 
mum  whereof  and  from  no  other  nuse, 
om]  wkboot  aay  careleaaness,  negligence, 
or  improper  conduct,  or  want  of  due  care 
in  the  defendants,  the  defendants  were 
hindered  and  prevented  from  delivering 


the  saad  goods  td  the  plaintiff.  Verifiea- 
tion. 

Special  demurrer. 

Sttpiten,  Scry.,  Sat  the  demurrer  (1).-* 
Thep  ueaa  whieh  the  defendants  hsve  put 
upon  the  record,  are  anbstamially  bad, 
and  do  not  fiimish  an  answer  to  that  whieh 
is  alleged  in  the  declaration.  It  is  tbe 
duty  of  the  carrier,  not  alone  to  convey 
goods  intrusted  to  his  care,  but  also  to  dc>- 
Over  them  safely,  injury  arising  from  the 
acts  of  God  and  the  King's  enemies  alone 
excepted.  If  the  propositioa  were  capable 
of  dispute,  it  is  not  so  here,  inasmuch  as 
there  is  a  direct  allegation,  not  denied  by 
the  defendants,  that  tbe  goods  should  be 
taken  care  of  at  the  whu-f,  and  dicn  de- 
livered to  the  plaintiff  or  his  assigns; 
hence,  therefore,  it  appears  to  have  been 
the  duly  of  the  defendants  Co  deliver,  as 
well  as  convey ;  and  aa  long  as  the  foode 
were  in  the  bands  of  tiw  defendants  mde- 
livered,  so  long  were  ihey  in  their  hande 
in  the  capacity  and  diaraeter  ef  carriers* 
Neither  can  it  be  denied,  that  the  defrn* 
dants  had  guaranteed  the  safety  of  the 
goods ;  carriers  being  in  tbe  la^jnage  of 

(1)  PiOTions  to  lits  eat«riiig  apon  tbe  a^tnwot, 
the  Uu-aed  Se^esnt  wpfwiwt  i  donbt  wbctbor 
tbe  dftfaodBDis  were  {woperly  U  oogrt.  wd  pci- 
rilegsd  to  discuu  the  subjtct,  so  tli*  point*  os 
wltiob  they  mouit  to  nly  wore  not  nurkod  in  tbe 
of  tboir  demiuTer  book ;  and  he  lofuTod  to 
Grouiok  «.  Pbfllipo,  9  Bins.  r«l,  a. «.  >  Law  J. 
Bey.  (n.s.)  CP.  atl,  ts  an  sutboritj  to  ahew  tiia 
dimtiifKtioB  of  the  Court  at  sneli  omianoB.  S— 
also  Gould  «.  Olirer,  6  Law  J.  Kep.  (na)  CP. 
90. 

KsHj,  upon  the  other  head,  aaaiatwood  thai 
the  mle  of  conit  opon  the  sobjoot,  was  eoafined  tt 
the  pMtj  dMDniruf.and  did  not  rafer  to  the  oppo* 
site  putj,  whose  aole  objaotwas  (aa  in  tbe  prraenA 
eaae)  to  defend  tboee  portions  of  bia  pleading 
which  bad  baen  impeaobed,  and  who,  in  faet,  be- 
yond auoh  defaoee,  had  no  pointa  to  make. 

The  Court  agreed  with  Kelly  in  hia  view  of  the 
mle,  Tindal,  CJ.  obsarriDg,  that  the  objec  t  waa  lo 
coi^ne  th*  party  in  bta  anawer  to  the  pointi,  and 
not  to  admit  any  new  ai^vment. 

The  Serjeeat  aho  olyeoted  to  the  fonu  of  the 
pleaa,  and  alle^  that  they  were  anbignoua  and 
noeertain,  and  put  upon  the  record  aiaraly  for  the 

Erpoae  of  ereatiag  embairaaamaat  and  ezpanao. 
I  also  impnted  to  theaa  that  they  did  not,  as  tliey 
aboold,  eonfeaa  and  avoid  the  eauee  of  action.  Ha 
cited  Mynoura  V.  Tnrke,  1  Dr.  6S,  B;  Wyncb'a 
Eatriaa,  29.  Bao.  Abr.  tit '  Pioaa,'  lottar  I,  fil.  5. 
Upon  thta,  however,  tbe  Covi<  gave  oo  i4>iaieo, 
deciding  againat  tbe  defondanU,  opon  tbe  groiuid 
ctf  tba  pleaa  being  auhstantiaUy  bed. 
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law,  insurers.  How,  therefore,  in  such 
state  of  things,  can  the  defendants  plead 
by  way  of  justification,  that  the  goods  were 
casually  consumed  and  destroyed  by  a  fire  ? 
As  well  might  they  plead  that  they  were 
lost  by  the  perils  of  the  sea,  the  very  con- 
sequences against  which  the  plaintiff  had 
insured.  Thus,  therefore,  the  defence  set 
up  is  irrational  and  repugnant,  and  cannot 
be  maintained.  The  doctrine  here  laid 
down,  that  the  parties  are  not  discharged 
from  certain  duties  as  long  as  the  goods 
remain  in  their  bands  as  carriers,  and  are 
not  delivered  to  the  owner  or  consignee, 
rests  not  alone  upon  the  foundation  of 
good  sense,  but  is  also  supported  by  au- 
thorities. In  Fortvard  v.  Pittard(i)  it  was 
held,  that  a  carrier  who  undertakes  for 
hire,  to  carry  goods,  is  bound  to  deliver 
them  at  all  events,  except  damaged  by  the 
act  of  God  or  the  Kina's  enemies,  even 
though  the  jury%xpressly  find  that  they 
were  destroyed  without  any  actual  negli- 
gence in  tlje  defendant.  So  in  Dale  v. 
Hall(S)  it  was  held,  that  ahoyman  who 
undertakes  to  carry  goods,  must  deliver 
them  safe  at  all  events,  with  the  two  ex- 
ceptions above  referred  to.  And  in  Golden 
V.  Manning  (4),  it  was  said  by  Gould,  J., 
citing  Omen,  57,  that  all  carriers  are  bound 
to  deliver  as  well  as  carry  the  goods.  A 
similar  doctrine  may  be  extracted  from 
War4elly.  MourillyaniS),  and  Stephenson 
V.  //art  (6);  and  from  the  latter  case  it 
also  appears,  that  the  delivery  of  the  goods, 
according  to  the  due  course  of  their  busi- 
ness and  dut^  as  carriers,  was  the  question 
for  the  deciaioD  of  the  jury.  The  rule  of 
law  is  firmly  established,  that  when  bulky 
articles  are  to  be  delivered,  the  carrier  is 
bound  to  ask  the  consignee  when  the  de- 
livery would  be  convenient.  And  "if  it  be 
the  condition  to  deliver  weighty  things,  as 
corn,  timber,  &c.,  the  obligor,  before  the 
day,  ought  to  inquire  where  the  obligee 
will  appoint  the  delivery"  —  Com.  Dig. 
'  Condition.'  (G,)  9.  If  this  were  merely  a 
dry  abstract  question  of  law,  the  conclu- 
sion of  the  Court  should  be,  that  he  who 
undertook  to  deliver  should  make  inquiries 

(«)  1  Term  tUp.  tT. 

9)  1  Will.  set. 

4)  S  W.  Bhck.  915. 
S>  S  Eq)y  69S. 

(6)  4BiBg.476;  s.  e.  6  Uw  J.  Rap.  CP.  9ib 


as  to  the  consignee.    If  the  defendants 
here  meant  to  rely  on  that  which  they  have 
alleged,  they  should  set  forth  in  precise 
terms,  a  uaage  of  trade,  or  a  custom 
amongst  merdiants,  or  an  agreement  be- 
tween the  parties.    It  is  not  even  alleged 
that  the  consignees  had  notice  of  the  ar- 
rival of  the  vessel,  though  the  proposi- 
tion that  notice  was  not  necessary,  would 
be  monstrous,  and  impossible  to  be  sup- 
ported. It  is  admitted,  that  when  a  vetsel 
arrives  from  foreign  parts,  the  ship's  bro- 
ker examines  her  manifest,  finds  out  the 
consignees,  and  leaves  it  optional  with 
them  to  send  their  own  lighter  or  not;  bat 
such  is  not  the  case  upon  occasions  like 
the  present :  the  consignee  could  not  be 
expected  to  watch  the  arrival  of  every 
vessel.    Every  principle  of  reason  and 
common  sense  requires  that  notice  should 
be  given  of  the  ship's  arrival.    The  de- 
fendants should  even  go  farther,  and  say 
that  the  course  of  business  and  custom  of 
trade  required  the  consigiiees  to  come  fiir 
the  goods.  If  the  pleas  are  supported,  the 
carrier  will  in  future  have  notlung  to  do 
but  leave  the  goods  on  any  wharf  io  Iad- 
don,  and  get  rid  of  all  responsibility  as  a 
carrier.    What,  after  all,  is  the  amount  of 
the  defendants'  pleas  ?  merely  thia,  that 
the  goods  were  deposited  at  a  certain  wharf, 
which  was  a  fit  and  proper  depository  for 
such  goods  as  are  brought  from  Dublin  to 
the  port  of  London,  But  there  are  a  hun- 
dred other  wharfs  equally  fit  and  proper. 
Besides,  there  are  different  places  of  de- 
posit for  different  goods,  according  to  their 
nature,  description,  &c. ;  and  in  such  atatc 
of  things,  how  is  the  want  of  notice  to  be 
justified  !   How  could  the  consignee  find 
the  goods  without  notice?    In  fine,  the 
defendants  remained  liable  so  long  as  die 
goods  were  in  their  possession  as  carriers, 
and  here  they  were  so.    In  such  point  of 
view,  the  case  differs  from  Garside  v.  tk* 
Proprietors  of  the  Trent  and  Mersey  Navi- 
gation (7),  where  the  carrier  was  Dot  beld 
liable  for  goods  which  had  been  burned, 
because  his  character  of  carrier  had  ceased 
at  the  time  of  the  accident;  and  itia  within 
the  case  of  Hyde  v.  the  Trent  Navigatiam 
Coiiipaiiy(8),  where  the  party  was  held 

<r)  4  Term  Rap.  581. 
(8)  5  Tern  R<ip.  389. 
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lUble,  because  the  charsoter  of  carrier  ex- 
isted when  the  goodi  were  destroyed. 

Kelly,  contra.— The  blame,  if  any  there 
be,  of  keeping  back  the  true  merits  of  the 
ease,  must  fall,  not  upon'  the  defendants, 
bat  upon  the  plaintiff,  who,  by  demurring 

r'ally,  haa  reversed  the  order  which 
Id  be  followed,  and  prevented  a  deci- 
sion upon  the  substandal  facts  raised  upon 
the  defence.    The  answer  given  by  the 
defendants  to  the  charges  against  them 
amounta  in  substance  to  this,  that  they 
etmveyed  the  goods  to  the  port  of  London 
under  a  biU  of  lading,  and  wen  ready  to 
ddiver  them  to  the  plaintiff  or  his  con- 
signee, neither  of  whom,  however,  ap- 
peared to  receive  them :  that  the  goods 
were  thereupon  deposited  upon  a  certain 
wharf,  6t,  proper,  and  usual  for  their 
reception,  where  they  were  destroyed  by 
an  accidental  (ire,  without  any  neglect 
or  carelessness  upon  the  part  of  thedefeo- 
dants.    And  this  defence  obviously  fur- 
niabes  a  good  and  sufficient  answer  to  the 
draaand.    The  case  has  been  treated  in 
the  argtunent  as  if  it  was  against  a  com- 
mon carrier  upon  the  custom  of  the  realm : 
thia,  however,  ii  not  ao,  nor  has  the  party 
declmd  as  in  such  action ;  but  it  u  an 
action  against  ship-owners  &r  a  loss  which 
has  accrued  after  the  detenuinatimi  of  the 
voyage.   It  is  contended,  that  there  is 
DO  distinction  between  the  reaponsibility 
of  the  ship-owner  and  the  common  car- 
rier, considered  as  the  ground  of  action  ; 
and  the  attempt  is  to  confound  and  iden- 
tify land  Journies  and  voyages  by  sea, 
which,  both  in  point  of  law  and  good 
lenae,  are  totftlly  dissimilar.    To  establish 
this  propositiotK  it  is  merely  necessary  to 
advert  to  that  which  must  be  done  by  the 
ahip-omKT  who  his  undertaken  to  carry 
goods  to  a  consignee  at  the  port  of  London. 
The  imdertaking  of  such  owner  is  at  an 
end  when  he  arrives  at  theport ;  his  re- 
^wnsibility  is  then  over.    Hie  has  merely 
to  attend  to  and  be  directed  by  his  bill  of 
lading  (9),  whereas,  if  the  goods  were 
brought  by  land,  notice  of  arrival  should 
be  given  to  the  consignee  ;  and  Golden  v. 
3fanmtig,  where  Gould,  J.  held  that  it  was 
Decesaary  for  all  carriers  to  give  notice  of 
die  arrival  of  goods,  was  a  journey  by  land. 

(9>  Vide  Abbott  wWp^aB,  last  edit.  tl4. 
Kbv  SBaisa,  VI U-CF. 


How  is  it  possible  for  ship-owners,  or  sea 
carriers,  if  they  must  be  so  called,  to  give 
such  notice?  Goods  brought  from  a  foreign 
part,  are  not,  it  should  be  recollected,  like 
parcels  brought  by  land  directed  to  a  given 
street  or  square;  but  they  are  by  mercan- 
tile usage  distinguished  by  certain  marks 
or  indicia  denoted  by  the  bill  of  lading. 
Again,  tlie  bill  of  lading,  in  accordance 
with  which  the  goods  are  to  be  delivered, 
is  transferaUe ;  it  may  pass  through  many 
hands  during  the  time  of  the  transmission 
of  the  gooos  from  the  foreign  port  to  the 
port  of  destination;  and  in  such  case  it  is 
evident  that  notice  of  arrival  could  not  be 
given,  as  the  consignee  of  the  goods  could 
not  be  known.   The  duty  of  the  master  of 
the  vessel  on  his  arrival  at  the  place  of 
destination,  is  "  to  see  that  the  ship  is  safely 
moored  or  anchored,  report  his  vessel  and 
crew,  and  deliver  his  manifest  to  the  pro- 
per oBficers,  according  to  the  law  and  cus- 
tom of  the  place,  and  without  delay  deliver 
the  cargo  to  the  merchant  or  his  consignees, 
upon  production  of  the  bills  of  lading,"  &c. 
—Abbott  on  S^a^ngt  last  edit.  246.  If 
the  duty  contended  for,  was  imposed  upon 
^  the  master,  the  consequence  would  be,  that 
'  notice  should  be  given,  first  to  the  original 
consignee^  and  then  to  all  successively, 
into  whose  possession  the  bill  of  lading, 
which,  in  this  respect,  resembles  a  bill  of 
exchange,  might  chance  to  come,  before  the 
real  owner  would  be  entitled  to  his  goods. 
WardeU  v.  MourylUan  will  not  assist  the 
plaintiff,  as  that  was  the  case  of  a  voyage, 
if  it  can  be  so  called,  by  a  hoy,  which  may 
be  compared  to  a  delivery  to  a  waggoner, 
and  there  notice  of  arrival  should  be  given. 
The  opinion  of  Buller,  J.  in  Hyde  v.  the 
Trent  and  Mersey  Navigation,  is  also  ad- 
verse to  the  plaintiff,  for  he  lays  it  down, 
that,  according  to  the  established  course  of 
trade,  a  delivery  on  the  uaual  wharf  is  such 
a  delivery  as  will  discharge  the  carrier. 
It  may  be  admitted,  that  if  the  consignee 
sends  a  lighter  to  fetch  the  goods,  the 
master  of  the  ship  is  obliged,  by  the  cus- 
tom of  the  river  Thames,  to  watch  them 
in  the  lighter  until  the  lighter  is  fully  laden 
—  Catl^  V.  Wintrmgham  (10).    But  that 
case  does  not  apply  to  the  present,  and  it 
haa  been  much  contested,  whether  the 

(10)  Peak.  N.P.  15A 
S  A 
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muter  ii*  by  the  usa^,  bonnd  to  take  cue 
of  the  lighter,  after  it  is  fully  laden,  until 
the  time  when  it  can  be  properly  removed 
from  the  ship  to  the  wharf — RobitiMon  v. 
Turpin(ll),  cited  in  JbboU  on  Shippings 
250.  Instead  of  demurring  specially,  the 
plaintiff  should  have  taken  issue  upon  the 
allegations,  that  the  defendanu  were  ready 
to  deliver,  but  that  the  plaintiff  wag  not 
ready  to  receive  ;  and,  that  the  wharf  in 
question  was  a  fit*  proper^  and  uaual  place 
for  the  deposit  of  the  goods. 

[TiNDAL,  C.J. — There  is  no  averment 
tbat  the  goods  were  kept  on  board 
the  vessel  a  reasonable  time  before  they 
were  landed  at  the  wharf.  Would  it  not 
be  consistent  with  the  facts  of  the  case 
aa  &r  as  they  appear  by  the  pleadings, 
that  the  ahip  might  have  arrived  at  mid'> 
night  and  sailed  at  day-break,  the  goods 
being  previously  left  upon  the  wharf?] 

If  the  plaintiff  declared  against  the  der 
fendants  as  carriers,  upon  &e  custom  of 
the  realm,  the  answer  would  be  brief  and 
simple.  But  this  has  not  been  done.  The 
plaintiff  relies  on  the  bill  of  lading  merely, 
m  the  6rst  count.  In  the  second,  he  al- 
leges a  new  contract  to  carry  the  goods 
from  the  place  of  landii^  to  the  place  of 
business,  and  the  conseqoence  of  such  new 
contract  ia,  of  course,  a  new  responsibility. 
Had  the  plaintiff  declared  as  he  oughtk 
upon  the  custom  of  the  realm,  he  would 
have  been  confined  strictly  to  the  circum- 
stances of  the  case,  op  to  the  period  of  the 
landing  of  the  goods  upon  the  wharf;  he 
would  not  be  allowed  to  go  into  any  charges 
of  general  negligence,  subsequent  to  such 
landing.  The  caae  would  then  resemble 
that  of  Harris  V,  Mantle  (12),  where  the 
breach  of  covenant  being  assigned,  that 
the  defendant  had  not  used  a  farm  in  a 
husband-like  manner,  but,  on  the  contrary, 
had  committed  waste,  the  plaintiff  was  not 
allowed  to  give  evidence  of  the  defendant's 
usin^  the  farm  in  an  unhutband-like  man- 
ner, if  it  did  not  amount  to  waste.  It  may, 
perhaps,  be  conceded  that  some  respcm- 
■ibility  was  imposed  upon  the  defendanta, 
bat  it  was  not  in  their  character  of  car- 
riera ;  such  character  had  terminated  by 
the  landing  of  the  goods,  as  in  Garnae 

(11)  GniMbill  Sittings,  Triaity  tsfn,  1835. 
(It)  3 Term  Rsp.  SOT. 


T,  ike  TroA  tmd  Meneg  NMualm. 
The  case  may  be  compared  to  »at  of 
In  re  Wehb  md  o<Aert(13),  where  A,  B, 
C,  &  D.  being  in  partnership  ascarriers,  en- 
tered into  an  agreement  with  S.  &  Co.  to 
carry '  goods  for  them  from  London  to 
Frome,  where  they  should  be  deposited  in 
the  warehouse  of  A,  the  resident  partner, 
till  S.  &  Co.  should  be  raady  to  receive 
them  into  their  own.  The  goods  harii^ 
been  forwarded,  were,  after  being  deposit- 
ed, destroyed  there  by  5re ;  and  it  was 
held,  that  the  liability  of  A,  B,  C,  &  D,  m 
carriers,  ceased  on  the  arrival  of  the  goods 
at  Frome  ;  and,  that  when  they  were  de- 
posited at  A'a  warehouse,  the  pertiea  could 
oiUy  be  considered  aa  warehouaemen.  'Hie 
Court  will  oome  to  dieir  dedsiMi,  nuad- 
fill  of  the  importance  of  the  principle  in- 
Tolved,  and  no  doubt  unwilling  to  extend 
the  responsibility  of  shippers  of  goods  oa* 
der  bills  of  ladii^,  to  a  point  to  which  it 
has  never  been  extended,  or  to  impost 
upon  commercial  men  a  duty  which  it  was 
never  within  their  contemplation  to  asaanae. 

Stephen,  in  reply,  maintained  that  the 
responsibility  of  the  defendants,  under  the 
present  circumstances,  was  net  to  be  di»* 
Ungnished  from  that  ineurred  by  the  eem* 
mon  carrier.  He  also  urged,  that  the  o^ 
nion  of  Buller.  J.,  in  /fjrf/ff  v.  the  Trentand 
Mertey  Nan^Uvm,  was  extnt-judtcial,  and 
could  not  dierefore  be  aaid  to  posaeas  that 
authority  and  weight  to  which  It  would 
otherwise  be  endtled.    Beaidea,  certain 
principles  and  rules  of  cmduct  may  be  per- 
fectly just  and  eonatstent  with  the  puUio 
convenience,  when  applied  to  vessels  com- 
ing from  foreign  parts,  and  et^aged  in 
foreign  trade,  which  are  directly  tbe  re- 
verse when  applied  to  vessela  engaged  in 
the  coasting  trade,  and  such  the  trade  be- 
tween this  and  Ireland  is,  by  virtue  of  the 
statute  6  Geo.  4.  c  107.  s.  100,  which 
enacts,  "  That  all  trade  by  sea  from  any 
one  part  of  the  United  Kingdom  to  any 
Other  part  thereof,  shall  be  deemed  to  Iw 

ncoastii^  trade 

Cur.  odto.  vmA. 

(13)  f  B.  Hoa  500. 

(14)  Inlasd  was  eoasidend  as  parts  b*y«aA 

tbe  s«u.  in  Bsttemb^  v.  Kirk,  t  Bing.  N.C.  M%, 
s.  c.  3  Lrw  J.  R«p.  (N  J.)  CP.  166,  for  the  p«r- 
poMs  of  tlw48  Geo.  S.e.  11,  (tbe  Bristol  Dock 
Aet).  So  Iielssri  has  baen  eosaldstad  a  fcnica 
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TiiTDAL,  C.J. — ^The  questions  upon  this 
record  uiae  up<m  two  pleas  to  the  first, 
and  one  to  the  second  count  of  the  declara- 
tion. The  first  count  is  framed  in  assumpsit 
upwa  a  contract  by  the  defendants,  rafely 
■nd  aecorely  to  carry  and  convey,  by  a 
certain  fteam-vesMl,  certain  goods  of  the 
|4«ii>tiff  from  Belftst  to  Dublin,  and  from 
thence  to  the  port  of  London,  and  to 
ddiver  the  same  at  the  port  ftf  Ltmdon,  to 
the  {daiBtiff  or  bis  aiiigns;  the  breadi 
assigned  in  Ike  dedaration  being,  that  the 
defendants  lo  cardeidy  and  negligent 
conducted  (bemsdves  about  the  carrying 
and  conveyuDg  of  the  goods,  that  they  be- 
came wholly  lost  to  the  plaintiS'.  The 
defendants,  in  their  third  plea  to  this 
count,  allege,  that,  after  the  arrival  of  Uie 
steam-veseel  in  London,  they  caused  the 
goods  to  be  unshipped  and  deposited  on  a 
certain  wharf  called  Fenning's  wharf,  at 
the  port  of  London,  there  to  remain  until 
they  could  be  delivered  to  the  plaintiff, 
the  said  wharf  being  a  place  where  goods 
cosTCjed  in  steam-vessels  from  Dublin  to 
the  port  of  Lmidon  were  aceustomed  to  be 
depMited  for  the  use  of  the  consignee 
thereof,  and  a  fit  and  proper  place  for  such 
purposes.  And  the  defendants,  in  their 
fourth  plea  to  the  same  count,  allwe  that, 
after  tbie  arrival  of  the  steam-vesseT  in  the 
port  of  London,  the  defendants  were  ready 
and  willii^  to  deliver  the  goods  to  the 
plaintiff  or  his  assigns,  but  neither  the 
]rfaintiff  nor  his  assigns  were  ready  to  re- 
ceive die  same,  whereupon  the  defendants 

eonntiy,  ib  the  ou«  of  an  EngUth  altip  bypotbe- 
catod  by  tbe  muter  there  in  toe  oourae  of  s  voyage 
— Henetooe  «.  Oibbona,  S  Term  Rep.  267,  (17B9\ 
Bat  the  judgment  prononnced  by  llord  Stowell  u 
tbe  ewe  of  tbe  Bbedementhe,  1  Dod.  Adm.  Rep. 
<01,  (1B13,)  seem*  to  ereate  some  uneerUiaty,  and 
meke  it  rather  doubtful  wbether,  eioce  tbe  unioD, 
the  ■sme  eoadasioo  tronld  be  attained.  In  the 
«■«•  above  sited,  bis  Lordship  ezpreuee  biniMir 
Aaa :  "  It  hsa  been  already  determined  ia  ibia 
cowt,  that  tbe  ports  of  Ireland  are,  for  the  pur- 
poses of  bypotbecaUon,  to  be  conudered  ae  foreign 
ports,  and  notbiog  bM  occurred  to  alter  tbe  opinion 
ef  the  Conrt,  or  to  indace  it  to  depart  from  tbe 
ml*  laid  down  in  a  former  ease,  except  tbe  iacor> 
po ration  of  this  country  with  Jrelud  by  onion.  I 
do  not  know  that  that  circumstance  would  nece»> 
aarily  bare  the  effect  of  producing  any  material 
dlBtiiMtioD,  but  I  forbear  giring  s  decided  opinion 
upon  tbe  point,  einee  the  cbm  £>ee  not  require  it." 
In  the  flame  ease,  tbe  Judge  speaks  of  tbe  conai- 
dernble  hesitation  with  which  the  Conrt  decided, 
that  for  some  purposes  the  ports  of  Ireland  an  Is 
b>  coasHeied  ss  melga  jwisl 


caused  them  to  be  tmshipped,  and  safely 
landed  and  deposited  on  a  certain  whan 
called  Fenning's  wharf,  (as  in  the  former 
plea,) — each  of  these  pleas  concluding 
with  the  statement  of  the  destruction  of 
the  goods  by  a  fire,  which  broke  out  by 
accident,  and  without  any  n^ligence  on 
their  part,  aAer  the  goods  IiAd  been  so 
deposited  at  Fennin^s  wharf.  To  bodi 
these  pleas  the  plaintiff  has  demurred  spe- 
odly ;  but  aa  we  think  the  pleas  bad  in 
robatance,  it  becomes  unnecessary  to  give 
any  opinion  on  the  objectioDs  which  have 
been  ass^ined  as  causes  of  special  demur- 
rer, in  point  of  form. 

The  defendants,  in  each  of  the  pleas, 
profess  to  substitute  a  delivery  at  Fen- 
ning's  wharf,  in  the  port  of  London,  for 
and  in  the  place  of  a  delivery  "  at  the  port 
of  London  to  die  plaintiff  or  his  assigns," 
as  required  by  the  terms  of  tbe  bill  Of 
lading ;  and  they  call  upon  us  to  say  by  our 
judgment,  that  such  delivery  under  the 
circumstances  stated  in  each  plea  is  a  good 
delivery  in  point  of  law  under  the  bill  of 
lading.  But  we  Imow  pf  no  general  rule  ^ 
of  law  which  governs  the  delivery  of  goods 
under  a  bill  of  lading,  where  lucb  deuverj 
is  not  expressly  in  accordance  with  the 
terms  of  the  bill  of  lading,  except  that  it 
must  be  a  delivery  according  to  the  prac- 
tice and  custom  usually  observed  in  the 
port  or  place  of  delivery.  An  issue  raised 
upon  an  allegation  of  such  a  mode  of  de- 
livery would  accommodate  itself  to  the 
facts  of  each  particular  case,  and  would 
let  in  every  species  of  excuse  for  a  devi- 
ation from  the  strict  and  literal  compli- 
ance with  the  precise  terms  of  the  bill  of 
lading,  which  must  necessarily  be  allowed 
to  prevail  with  reference  to  the  means 
and  aceonnnodatiott  for  landing  goods  at 
different  pUtcea,  the  time  of  tbe  arrival 
and  departure  of  the  vessel,  the  aUte  of 
the  tiM  and  wind,  interruptions  from'ae- 
cidental  caiues,  and  all  the  other  dream- 
stances  which  belong  to  each  particular 
port  or  place  of  delivery. 

The  delivery,  therefore,  of  these  goods 
not  being  alleged  in  the  pleas  to  have  been 
made  according  to  the  custom  or  practice 
of  tbe  port  of  London,  we  cannot  take  no- 
tice that  it  is  sanctioned  by  such  practice; 
ud  the  dkliverv  must  therefore  stand  or 
60  npcm  the  ali^ations  eontained  in  each 
plea. 
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COURT  OF  COMMON  PLEAS. 


Now,  as  to  the  first  of  these  special 
pleas,  it  contains  no  other  allegations 
therein,  than  that,  after  the  arrival  of  the 
Bteam-Tesscl,  the  defendants  caused  the 
goods  to  be  unshipped  therefrom,  and  se- 
curely landed  and  deposited  in  and  upon 
Fenning's  wharf,  until  they  could  be  deli- 
vered to  the  plaintiff;  the  wharf  being  one 
at  which  goods  brought  in  steam-vessels 
from  Dublin  to  London  were  used  to  be 
landed  and  deposited  for  the  use  of  con- 
signees, and  a  place  fit  for  the  purpose. 
But  at  what  interval  after  the  arrival  of 
the  steam-veasel  they  caused  the  goods  to 
be  landed  and  deposited  does  not  appear. 
Whether  a  reasonable  time  was  allowed  to 
elapse  after  the  ship's  arrival  in  the  port 
of  London,  in  order  to  give  time  to  the 
plaintifl^  to  claim  and  receive  his  goods 
from  alongside  the  vessel,  the  plea  is  alto- 
gether silent.  It  is  even  quite  consistent 
with  the  allegations  in  this  plea,  that  the 
plaintiff  demanded  the  delivery  of  his 
goods  before  they  were  landed,  and  that 
the  defendants  refused  or  neglected  to  per- 
mit him  to  receive  them.  And  we  hold 
this  plea  bad,  if  for  no  other  reason,  at 
all  events  for  this,  that  it  leaves  the  mat- 
ter in  uncertainty  whether  the  plaintiff 
was  not  compelled  against  his  will  to  re- 
ceive his  goods  from  a  wharf  where  there 
is  no  allegation  that  such  is  die  usual  prac- 
tice observed  in  the  pert  of  delivery. 

The  next  special  plea  contains,  in- 
deed, the  additional  averment  that,  after 
the  steam-vessel  had  arrived  in  the  port 
of  Ixiadon,  the  defendants  were  ready  and 
willing  to  deliver  the  goods  to  the  plaintiff 
or  his  assigns,  but  tliat  they  were  not 
there  ready  to  receive  them,  whereupon 
the  defendants  landed  the  goods  at  the 
wharf  before  described.  But  this  allega* 
tion  is  open  to  the  very  same  objection  as 
was  taken  to  the  former  plea,  namely,  that 
it  does  not  appear  that  the  plaintiff  had  a 
reasonable  time  or  opportunity  for  receiv- 
ing bis  goods  from  the  Tessel's  side.  The 
statement  in  this  plea  is  compatible  with 
the  suppositimi,  that  the  steam-Tesael  ar- 
rived m  the  port  at  midnight,  and  pro- 
ceeded in  full  speed  to  the  wharf,  and 
there  immediately  deposited  the  goods ; 
facts  which,  whatever  might  be  the  readi- 
ness or  willingness  of  tbe  defendants  to 
deliver,  would  make  it  impracticable  for 
tbe  plaintiff  to  receive  them,  if  he  bad  been 


there,  and  unreasonable  to  expect  either 
the  plaintiff  or  tbe  assignee  of  the  bill  of 
lading  to  be  there ;  and  if  such  a  mode  of 
delivery  is  to  be  held  good,  it  can  only  be 
by  reference  to  the  usage  and  custnn  of 
the  port  of  London,  as  to  which  the  plea  is 
altogether  silent.  We  therefore  think  nei- 
ther of  these  pleas  affords  an  answer  to 
the  first  count  of  the  declaration. 

As  to  the  second  count  of  the  declara- 
tion, we  think  it  is  framed  upon  a  special 
undertaking  by  the  defendants,  chai^ng 
them  as  common  carriers,  until  the  actuu 
delivery  of  the  goods  at  the  place  of  busi- 
ness of  tbe  plaintiff.  For,  after  stating  the 
contract  to  carry  the  goods  fniin  Belfast  to 
Dublin,  and  thence  to  London,  and  dwre, 
to  wit,  at  the  port  of  London,  to  deliver 
the  same  to  the  plaintiff  or  his  assigns  on 
payment  of  certain  freight,  it  proceeds  to 
allege,  that  in  contuieration  of  the  prenusef, 
and  that  the  plaintiff,  at  the  request  of  die 
defendants,  employed  them  to  take  care  of 
the  said  goods  at  the  wharf  where  they 
should  be  landed  from  the  steam-vessel  at 
the  port  of  London,  and  to  carry  and  con- 
vey the  same  from  such  wharf  to  a  [daee 
of  business  of  the  plaintiff  in  Ironmonger 
Lane,  and  to  deliver  the  same  to  die  plain- 
tiff in  a  reasonable  time  for  other  remmrd 
to  the  defendants,  thevi  the  defendants, 
undertook  and  promiaed  accordii^ly.  And 
we  cannot  see  any  ground  for  supposii^ 
the  defendants  to  be  clothed  with  one  de^ 
gree  of  responsibility  whilst  taking  care  of 
the  goods  at  the  wharf,  and  another  and 
different  degree  whilst  carrying  the  goods 
from  the  wharf ;  inasmuch  as  both  these 
duties  form  part  of  the  same  express  con- 
tract, and  are  paid  for  by  the  same  reward; 
but,  on  the  contrary,  we  think  they  are  act- 
ing, during  the  whole  of  the  time  whilst  the 
goods  are  in  their  possessim,  under  tbe 
obligation  of  common  carriers;  andif  ats  it 
is  obvious  the  plea  furnishes  no  answer  to 
the  loss  of  the  ewds  by  fire  at  the  wharf: 
a  carrier,  according  to  the  well-known  rule 
of  law,  being  liable  for  every  loss  (not  spe- 
cially excepted),  except  the  act  of  God  and 
the  King's  enemies.    And  it  appears  to 
us,  that  the  principle  laid  down  in  the  csoe 
of  Hyde  v.  the  Trent  Naeigation  Compamy 
bears  very  closely  upon  and  governs  the 
decision  of  the  present  case.  We  therefore 
think  there  must  be 

Judgment  for  the  ftkutO^  en  tkem  flm9> 
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RULES  OF  COURT. 


HiUtry  Term,  18S8. 


It  u  Obdbbsd,  that  from  and  after  the  fint  day  thii  present  term,  every  rule  or  order  of  a 
Jaige,  duecting  die  diaekaigs  of  a  deCmdant  out  of  coftody,  upon  special  bail  being  put  in  and 
perfected,  eliaD  also  direct  a  nqteraedeas  to  issue  forAwitfa. 


It  18  Ordered,  that  on  and  after  the  first  day  of  next  Easter  term,  every  rule  for  judgment  as  in 
ease  of  a  nonsuit,  after  a  peremptory  undertaking  and  default,  shall  be  absolute  in  the  first  instance. 

It  is  further  Ordered,  that  from  and  after  the  last  day  of  this  present  Hilary  term,  it  shall  not 
be  necessary  to  file  wanants  of  attorney  to  prosecute  and  defend,  prenous  to  or  at  the  time  of  aga^ 
iag  iaierlocutory  or  final  judgment,  or  at  any  stage  of  a  cause. 

It  ia  also  ftirtfaer  Ordered,  that  from  and  after  the  last  day  of  this  term,  all  judgments  may  be 
signed  on  the  meniuig  after  the  di^  ou  vbieh  the  Ume  fi»  jdeading  has  e^ired. 

It  is  also  forther  Ordered,  that  from  and  after  the  fint  day  of  next  Easter  term,  every  motion  for 
yndgment  against  the  casual  qector  in  ^ectment  in  Ltmdon  and  Middloeex,  may  he  made  cn  anj 
day  during  the  term. 


-  N.  C.  TiMDAL. 
J.  VaVOBAK. 


J.  A.  Park. 

J.  B,  BosANQnBT. 


N.  C.  TlNDAL. 

J.  A.  Park. 

J.  B.  BosABQinT. 


END  OF  HILARY  TERM,  1838. 


CASES  ARGUED  AND  DETERMINED 

IK  THB 

Court  of  ^nmmon  Pleas. 


EASTER  TERM,  1  VICTORIA. 


is.} 


SRIVriU.  0.  TATIOI. 


1838. 
April  18. 

Bail—Juritdktion — /Affidavit. 

Tke  Lord  Chief  Barm  of  the  Exchequer 
under  theittUAl  Geo.  4.  &  1  Will.  4.  e.  70. 
$.  4  (1),  may  gtoe  permietkm  to  hold  a  party 
to  bail  in  trover,  on  an  t^idaott  etUitted  m 
the  Court  of  Common  PImu,  and  made  be- 
fore a  eommsMmer  of  that  court,  tuch  a^ffif 
4amt  bemg  **bumeu  depending  m  m  court 
aver  whicH  tke  eeurtt  itue  a  common  juris- 
£eiitmf  and  hung  tuck  as  may,  aecormng  to 
tke  course  andpraetiee  qftke  court,  be  trans- 
acted  by  a  single  Judge." 

This  was  an  action  of  trover  for  Bve 
promissory  notes.  Lord  Abinger,  C.B. 
bad  made  an  order  for  the  arrest  of  the 
defendant,  on  an  aflSdavit  entitled  in  and 
awom  before  a  commiaaioner  of  this  court 

(1)  Which  enuU,  "thtt  •rery  Judge  of  the 
■aid  ooorti,  to  wbichsrar  ooort  o«  mty  belonr, 
■hill  be  ud  h»  im  bonby  uitboriatd  to  sit  bi 
L<mdon  «nd  Uiddl«Mx  for  the  triil  of  iasma  trlt- 
iog  in  any  of  the  Mid  oonrU,  and  to  transact  aacb 
bnniDeM  at  ehamban  or  elaawherei  depending  in 
any  or  the  aaid  courU,  ag  relatea  to  mattera  orer 
which  the  said  oonrtt  have  a  common  jnrisdiotion, 
and  as  msy,  aoeordiog  to  the  conrso  and  praetios  <tf 
the  ooort,  lie  trsnsaetaj  by  a  nngle  Jadga." 


A  summons  was  afterwards  taken  out,  be* 
fore  Park,  J.,  to  discharge  the  defeadant 
out  of  custody ;  and  it  was  contended  on 
his  part,  thst  the  permission  to  arrest  was 
improperly  given,  inasmncb  as,  by  the  4th 
section  of  the  statute  11  Geo.  4.  &  t 
Will.  4.  c.  70,  the  Judge  of  one  court 
was  empowered  to  transact  busiBeaa  at 
chambers  for  the  Judge  of  another,  '*  which 
may  hedepen^Ung;"  and  that  there  was  not 
any  businesa  depending  here,  nor  conid 
there  be  untfl  a  writ  bad  iasued.  The 
learned  Judge  deeming  it  matter  for  die 
consideratifm  of  the  Court,  ordered  a  su- 
persedeas to  issue  for  the  discharge  of  the 
prisoner  from  the  custody  of  the  sheriff  of 
Lincolnshire,  unless  good  and  sufficient 
cause  were  shewn  to  the  Court  upon  the 
6rBt  day  of  Easter  term. 

/idams,  Serj.  moved  to  diacbai^  the 
order.  He  cited  Ex  parte  Stmth  (2),  where 
it  was  held,  that  the  3  Geo.  4.  c  10S, 
giving  increased  jurisdiction  to  the  Court, 
is  to  be  construed  liberally  for  the  dispatdi 
of  business,  and  an  affidavit  sworn  during 
term  ia  sufficient  to  bring  the  matter  be- 
fore the  Court,  as  a  matter  depending  in 
the  court,  within  the  terms  of  Uie  act  and 

(S)  7  Dtm.  h  Rj.  88S;  s.  o.  4  Lnw  J.  Urn. 
K.B,  St.  ^ 
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Ai1dii^fwamiM|fiMUiid«dtbc<eon;  and 
Vatfer  t.  /*Mnw(8),  where  it  wu  held, 
dnt  dia^ee  for  nuking  the  aflRdsvit  and 
for  iwearing  were  for  proceedings  in  the 
coort;  and  that  the  lUtuta  X  Geo.  2. 
ciS.  ».  S3,  being  beneficial  to  the  subject, 
oo^t  to  receive  a  liberal  construction. 

H^kilekitrttt  cootri,  denied  the  applica- 
bility of  Ex  parte  Smitkt  in  which  the  dis- 
or^inated  on  a  rule  for  the  readmit- 
wn  of  an  attorney ;  and  where  the  Court 
iKie  indiiMd  to  carry  their  liberality  to  the 
Btmoat  limit.  Besides,  the  affidavit  there 
wai  awom  in  court  in  term  time,  which  was 
oot  Uk  CM6  here.  Neither  did  Wmttr  r. 
Pagm  bear  any  relation  to  the  present 
ase,  ai  that  wu  decided  under  the  words 
•f  a  diffinmt  atatute.  The  case  was  ana- 
to  that  of  Richardi  v.  Stuart{4\ 
the  Court  cancelled  the  bail  bond, 
apon  the  defendant's  entering  a  comnum 
^pearance.  Uow  could  it  be  said  that 
mre  was  business  depending  in  the  court, 
when  the  Chief  Baron  gave  peiinission  to 
■rtstt  The  party  might  keep  the  affidavit, 
or  pat  it  in  force,  jwl  as  he  thought  pro- 
per, Bcndes,  the  affidavit  was  nude  be- 
fine  a  eaonnissio&er  in  the  country ;  and 
ihm  omM  not  be  said  to  be  any  bnaineas 
■  GOBTt  nntil  a  writ  had  issiwd. 

Tniuu,,  C  J^.— In  my  opinion,  diu  eaae 
tuf  be  Aitemuned  by  die  words  of  the 
•Ktion  to  which  reference  has  been  made, 
which  were  intended  to  indnde  cases  dis- 
tiqfnisfaed  by  circumstances  like  the  pre- 
•ent,  snd  are  sufficiently  large  and  com- 
prehensive to  attain  such  object.  The 
•ectimi  first  autfaoriaes  every  Judge  of  the 
teid  courts,  to  whatever  court  he  may  be- 
loog,  to  ait  in  London  and  Middlesex  for 
tbe  trial  of  issues  arising  in  any  of  the  said 
canrta.    It  then  goes  on,  and  anthoriaea 
Ae  Judge  to  transact  such  busineea  at 
cfcunbera  or  elaewbere,  dependmg  in  any 
(tf  the  aaid  courts,  as  relates  to  matters 
ever  which  the  aaid  courts  have  a  com- 
Mn  jnriadiction*  ftc.   Aa  it  ^rpears  to 
BM,  the  taking  of  an  affidavit,  either  by 
the  Court  or  by  a  coomiissioner  duly  an- 
thoriscd  by  the  Court,  is  business  done 
in  the  court.  It  is  said,  that  there  is  no 

<3)  6  Tent  B<|t.  645. 
(4)  IOBiBK.319. 


■nit  in  exiitenn  nti!  the  Wrk  isBuea; 

but  the  statute  does  not  use  the  word  suit. 
It  is  perfectly  clear,  that  there  is  no  suit 
imtil  the  writ  has  issued ;  but  the  words 
of  tlie  section  are  wider  than  will  apply  to 
the  issuing  of  the  writ.  The  words  are  not 
thus  restricted — they  are  used  in  a  general 
sense ;  and  I  do  not  wish  to  fritter  away 
the  meaning  of  the  statute.    The  words 

g've  jnriadicttim  in  the  matter  to  my  Lord 
hief  Baron ;  end  the  rule  for  disdurgiiig 
my  Brother  Park's  order  ahould  be  trade 
almrfute. 

Park,  J. — The  question  is,  whether 
there  was  buameas  "  dependii^  in  any  of  the 
aaid  conrts**  when  the  Lord  Chief  Banm 
are  permission  to  arrest  the  defondant. 
The  statute  is  a  wholesome  mie,  and  bene- 
ficial to  the  suitors  and  to  the  country. 
The  enactment  was  indeed  necessary ;  aa  so 
much  business  is  dme  at  chambers,  and 
when  the  Judges  are  in  the  country,  some 
authority  like  that,  the  exercise  of  which 
is  under  diseussiw,  should  be  given.  I 
had  some  doubt  at  first  as  to  the  word 
"  depending,"  and  was  di^Kwed  to  attach 
weight  to  it ;  but  I  have  come  over,  and  am 
reconciled  to  that  conclusion  at  which  my 
Brothers  have  arrived:  and  I  think  it 
may  be  fiiirly  considered,  that  the  making 
of  an  affidavit,  which  ^vea  a  footing  to 
the  process  of  the  eonrt,  is  bnsiness  de- 
pending in  the  court. 

BosAHauBT,  J.  —  The  qaeation  ariaea 
upon  the  true  intention  nd  meaning  of 
the  section  of  the  statute  above  referred  to. 
Technically  speaking,  the  affidavit  to  hold 
to  bail  is  the  commencement  of  the  suit; 
and  the  words  suit  and  action  are  cer- 
tainly very  common  and  usual  words  in  acts 
of  parliament.  But  such  are  not  the  words 
here.  Such  language  is,  whether  intea- 
tionally  or  otherwise,  avoided  in  this  sta- 
Uite ;  and  I  am  clearly  of  opinion  that  the 
omission  was  intentional.  The  words  here 
are,  "  to  transact  such  business  at  cham- 
bera  or  elsewhere,  depending  in  any  of  the 
said  courts,  aa  relates  to  matters  over 
which  the  said  courts  have  a  common 
jurisdiction,  and  as  may,  according  to  the 
course  and  practice  of  tlie  court,  hie  trans- 
acted by  a  single  Judge."  These  words  are 
wide  enough  to  extend  to  any  business. 
The  three  courts  have  also,  as  it  is  known, 
a  common  jurisdictitm  in  actions  of  trover, 
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and  in  making  ordera  for  armt  in  such 
actions;  and  me  affidavit  upon  which  snch 

Sennission  is  given  is  ordinarily  a  business 
one  by  a  single  Judge  at  chambers. 
Thus,  all  the  words  of  the  statute  agree 
nith  what  has  been  done  here.  In  fine, 
though,  technically  speaking,  there  is  not 
the  coramencement  of  a  suit  until  a  writ 
issues,  the  present  may  be  considered  a 
business  done  in  the  court  within  the 
meaning  of  the  statute;  and  the  order 
should  be  discharged. 

Order  discharged  aecordingly. 


IDOO.       I  ■ 

April  21    /  OATBHOUSE  «.  REE8. 

Ejectment — Forfatwe — fVaiver —  Ituol- 
vency. 

In  ejectment  to  recover  premitet,  let  on  a 
lease,  containing  a  clause,  that  if  the  defen- 
dant, his  executors,  ^c,  should  become 
bankrupt  or  bankrupts,  or  be  insolvent, 
such  indenture  should  determine  and  be  ut- 
terly wnd : — Held,  that  the  receipt  of  rent 
by  the  lessor  of  the  pkunt^,  after  the  dis- 
dtarge  of  the  defendant,  under  the  Inscl^ 
vent  Debtors  Act,  teas  a  waiver  of  the  for- 
feiture.— Held,  tUso,  that  the  non-payment 
of  a  debt  demanded  of  him,  after  such  dis- 
charge, was  not  iueh  a  etnUinuing  inalveney 
as  mtttght  the  defendant  within  the  dawe, 
and  enUtled  the  lessor  to  re-enter. 

The  lease,  under  which  the  premises, 
sought  to  be  recovered,  were  demised  to  the 
defendant,  contained  the  following,  amongst 
other  covenants  :  **  or  in  case  the  said  G. 
Rees,  his  executors  or  administrators,  shall 
become  a  bankrupt  or  bankrupts,  or  be 
insolventi  or  these  terms,  or  the  term  or 
estate  herd:^  granted,  shall  be  taken  in 
execution,  or  in  case  he,  G.  Rees,  his  ex- 
ecutors or  administrators,  shall  not  well 
and  truly  observe,  perform,  and  keep  all 
and  every  the  covenants,  conditions,  &c., 
herein  eonuined,  then,  in  either  of  the 
said  cases,  and  from  thenceforth  these  pre- 
sents, and  every  matter  and  thii^  therein 
contained,  subject  and  without  prejudice 
nevertheless  to  any  remedy  or  remedies 
for  the  recovery  of  rent  in  arrear,  &c., 
shall  cease,  determine,  and  be  utterly  void, 


anything  hereinbefore  contained  to  the  con- 
trary thereof,  in  anywise  notvrithstandii^.'' 

In  January  1 836,  the  defendant  was  dis- 
charged, under  the  statute,  as  an  insolvent 
debtor.  Messrs.  Gatehouse  allowed  him 
to  remain  their  tenant;  and  upon  the  27th 
of  January,  the  declaration  in  ejectment 
was  served,  entitled  of  the  day  next  after 
the  day  of  the  demise,  the  2Sth,  in  such  de- 
claration, under  the  1 1  Geo.  4.  &  1  Will.  4. 
c.  70.  s.  86 ;  and  the  lessor  relied  on  the 
insolvency  of  the  defendaat  as  a  ground 
of  forfeitare(l). 

Upon  the  trial,  before  Vaughan,  J.  ia 
Sussex,  the  learned  Judge  was  of  opinion, 
that  the  receipt  of  rent,  on  the  part  of  the 
landlord,  aAer  the  insolTency,  was  a  waiver 
of  the  forfeiture.  It  was  then  contended, 
that  the  non-payment  of  a  debt  by  the  de* 
fondant  to  his  brewer,  after  his  dischaige, 
was  an  act  of  continuing  insolvency,  which 
brought  hhn  within  the  clause,  and  gave 
the  lessor  a  right  of  re-entry.  His  Lord- 
ship, however,  was  of  a  different  opinion, 
and  a  verdict  passed  for  the  defeDdant 
Upon  moving  to  set  it  aside— 

Andrews,  Serj.  contended,  that  even  if 
the  forfeiture  was  waived  by  the  receipt  of 
rent  after  the  discharge,  yet  the  non-pay- 
ment of  his  debt  by  the  defendant  was  * 
continuing  inaolvency  to  the  last  hour, 
which  was  not  purged  by  the  receipt  of 
rent  after  the  dischai^,  under  the  atatote. 
Upon  this  point,  Parhr  t.  Oo$ea^(9) 
and  Biddleemhe  t.  Bend  (SX  decnive. 
In  the  former,  it  was  held,  that  insolvency 
meant  an  inability  in  the  party  to  pay  hU 
just  debts,  and  did  not  import  that  be 
should  have  been  discharged  under  the 
Insolvent  Debtors  Act ;  and  the  latter 
decided,  that  the  expression,  ''becoming 
insolvent,"  meant  a  general  inability  to 
pay  debts,  and  did  not  signify  taking  the 
benefit  of  the  Insolvent  Debtors  Act,  uo- 
leas  the  context  so  reatrained  it ;  and  the 
phrase  waa  not  thna  restrained  here. 

TiRDAL,  C.J. — ^The  whide  question.  vpOK 
which  this  discussion  arises,  is  reducible 

(t)  Another  grouod  of  forf«itur«  wu  kIm  nlkd 
npMi;  bat  it  wm  apoa  the  sbove  Um  a|^icatioB  fcr 
a  BOW  trial  ms  aad*. 

(X)  t  Cr.  M.  &  B.  617 ;  ■.  0.  5  Uw  J.  K^>. 
(vjs.)  Excb.  4. 

(3)  4  Ad.  &  El.  33t}  s.  c  5  Uw  J.  IUp.(RA) 
K3.47. 
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to  tbii  nngle  point,  wbelber  die  leaie, 
which  cmtftiiit  thli  condition  h  to  insol- 
Tcneyt  >*  voidable  or  void  i  and  u  it  ap- 
pear! to  me,  it  is  only  voidable,  not  ac- 
tually Yoidt  although  the  words,  "  shall 
cease,  determine,  and  be  utterly  void,"  are 
found  tn  the  instrument.  Such  being  the 
ease,  the  question  is,  if  the  landlord  has, 
by  his  subseqnent  conduct,  waived  the  for- 
feiture. The  lessor  has  admitted  that  the 
defendant  was  in  possession  of  the  house, 
as  tenant,  upon  the  25th  of  December, 
that  is,  that  the  relation  of  landlord  and 
tenant  subsisted  between  them  upon  that 
day.  Now,  what,  I  ask,  has  happened 
since  to  cntHle  the  lessor  to  a  re-entry?  It 
has  been  admitted,  and  |Nroperly,  that  Uie 
right  of  the  lessor  has  been  waived  since 
the  tenant  took  the  advantage  of  the  Insol- 
vent Dehtors  Act;  but  it  is  contended, 
that  the  subsequent  debt  to  his  brewer  is 
a  a>ntinuing  insolvency.  If  so,  if  this  is  the 
conclusion  to  be  attained,  any  one,  from 
whom  a  debt  is  due,  may  be  said  to  be 
insolvent;  but  such  obviously  was  not  the 
case.  It  was  incumbent  on  the  plaintiff  to 
shew  that  the  defendant  was  insolvent.  As 
to  the  cases  cited  in  the  argument,  in  the 
first,  the  parties  agreed  that  certain  pay- 
ments should  be  made  by  acceptance  at 
three  months ;  consequently  the  insolvency 
contemplated  there,  must  be  taken  in  the 
moat  general  and  unrestricted  sense;  in 
the  second,  the  discussion  arose  upon  a 
warrant  of  attorney  to  the  plaintifT  to  se- 
cnre  the  payment  of  a  debt  by  instalments. 
These,  it  is  evident,  do  not  govern  the 
p-esent  case,  and  die  mle  shmild  be  re- 
fosed. 

Pabk,  J.  of  the  same  opinion. 

BosAKauET,  J.-'Tfae  eases  above  re- 
ferred to,  establish  that  the  word  "  insol- 
vency," and  the  phrase  '*  becoming  insol- 
vent," may  be  used  in  a  sense  which  does 
not  connect  them  with  the  statute.  The 
consequence  which  might  have  followed, 
from  the  fact  of  the  defendant  having  taken 
advantage  of  the  statute,  and  being  dis- 
charged under  it,  was  waived  bjr  the  re- 
ceipt of  the  rent  since  the  Chrtstmaa  of 
last  year.  But,  it  is  said  that  there  was  a 
contiauii^  insolvency  subsequent  to  the 
payment  of  rent,  by  the  defendant  not  dis- 
charging his  debt  between  the  SSth  and  the 
HJth  of  the  last  December.   1%  js  aiudi 

Haw  SaaiBs,  V1L-C.P. 


that  he  was  then  insolvent.  This  might  be 
BO ;  but  the  onus  of  proving  the  fact  lay 
upon  the  lessor  of  the  plaintiff.  The  facta 
of  the  case  do  not  prove  it,  or  anything 
Hke  it.  Such  fact  does  not  appear  from 
the  state  of  the  effects  of  the  tenant,  and 
it  has  not  been  proved  by  the  lessor.  The 
insolvency  of  the  defendant  has  not  been 
established,  and  the  rule  should  be  refuaed. 

CoLTUAN,  J.— This  being  a  forfeitore, 
the  psrty  should  be  put  strictly  to  prove 
his  claim.  This  is  not,  it  has  been  said, 
an  insolvency.  The  only  ftct,  which  has 
appeared  on  the  subject,  is,  that  alfcer  the 
defendant  had  taken  the  benefit  of  the 
Insolvent  Debtors  Act,  one  witness  called 
upon  him  in  the  course  of  buainess  for  the 
amount  of  his  beer  account,  a  debt  which, 
generally  speaking,  is  not  paid  altogether, 
but  by  payments  upon  account;  and  such 
evidence  is  not  sufficient  to  establish  the 
lessor's  right  to  a  forfeiture.  The  role 
should  be  refVued. 

Att2e  rejiuedt 


1838.     \     HBWTOH  V.  HAUAHB  AND 
April  SS.  /  ANOTBBR. 

Costi~~yer(UGt--P<»lea. 

When  the  plamtiff*t  deelanOiM  emmteil 
^  nine  eounUt  «nd  a  venliet  wae  deUtered 
generally  for  Aim,  but  the  learned  Jttdge, 
oefore  whm  the  canee  woe  tried,  upon 
an  application  being  made  to  him,  ordered 
the  verdict  to  be  entered  for  the  defendant  on 
seven  of  the  countt ;  and  that  upon  the  two 
other  counts,  which  he  deemed  decisive  of  the 
merits  of  the  case,  and  went  to  the  whole  in- 
Jury  complained  of,  to  stand ;  and  the  officer, 
on  taxation,  allowed  the  defendant  the  coste 
of  the  counts  thits  entered  for  him,  and  de- 
dtuted  them  from  the  general  costs  allowed 
to  the  plmnt^ff": — Hekl,  that  such  taxation 
was  correci,  and  the  postea  should  not  he 
ottered. 

In  this  action,  tried  at  the  Summer  As- 
sises, at  York,  bef<n«  Parke,  B.,  the  counts, 
(nine  in  number,)  and  pleas,  were  as  fol- 
lows:— 

First — For  seising  for  more  rent  than 
was  due— plea,  the  general  issue,  and  that 
ant,  were  due  und  unpaid. 

SB 


Digitized  by  Google 


1R6 


COURT  OF  COMMON  PLEAS: 


Secdnd  count— That  ZBl.,  amonnt  de- 
manded, and  costs,  were  tendered  before 
goods  were  impounded— plea,  special  de- 
nial of  the  tender. 

Third  count — Detaining  goods  more 
tlian  five  days,  against  the  statute — plea, 
the  general  issne. 

Fourth  count — For  not  selling  in  a  due 
and  proper  manner  for  the  best  price— 
plea,  the  general  issue. 

Fifth  count — Selling  more  than  neces- 
sary, and  not  paying  overplus  into  the 
hands  of  constable,  &c. — pleas,  the  general 
issue ;  and  specially,  that  defendantsdid  pay 
overplus  into  the  hands,  &c.,  as  alleged. 

Sixth  count — For  not  giving  due  and 
proper  notice  of  place  to  which  goods  were 
removed — special  plea,  that  they  did. 

Seventh  count — For  selling  goods  with- 
out an  appraisement — plesj  Uie  general 
issue. 

Eighth  count— For  selling  remainder  of 
goods  after  having  sold  sufficient  to  satisfy, 
&C.— plea,  the  general  issue. 

Ninth  count— Common  count  in  trover. 

The  jury  returned  averdict  generally,  for 
the  plaintiff,  damages  451.,  and  the  postea 
was  drawn  up  accordingly ;  but  the  learn- 
ed Judge,  before  whom  the  cause  was  tried; 
subsequently  ordered  it  to  be  amended  in 
the  following  manner  : — The  verdict  upon 
the  first,  third,  fourth,  fifth,  seventh,  eighth, 
and  ninth  counts  was  to  be  entered  for  the 
defendants,  whilst  the  verdict  on  the  second 
and  sixth  counts  was  to  stand  aa  entered 
for  the  plaintiflT. 

The  taxation  was  completed  conforma- 
bW  to  the  alterations  thus  made,  and  the 
Maater  allowed  the  plaintiff  94<.  for  his 
coats,  besides  tlie  damages ;  and  he  ^ow- 
ed the  defendants  85/.  for  their  costs  on 
the  issues  which  the  learned  Judge  order- 
ed  to  be  entered  for  them,  which  sum  was 
deducted  from  the  gross  amount  of  the 
sum  allowed  for  costs  and  damages  to  the 
plaintiff,  who,  consequently,  received  104/. 
instead  of  \3Si,  which,  but  for  such  de- 
duction, he  would  have  received. 

Newton  moved  for  a  rule,  calling  upon 
the  defendants  to  shew  cause  why  the 
postea  should  not  be  amended.  The  en- 
tering of  the  verdict  for  the  defendants 
upon  seven  out  of  the  nine  issues  would,  it 
was  obvious,  make  a  most  serious  difier- 
ence  to  the  plaintiff  as  to  the  cosU.  The 


reason  given  by  the  leaRied  Judge  for  the 
alteration — namely,  that  when  the  party 
recovered  on  the  counts,  which  went  to 
the  whole  value  of  the  property,  he  was 
not  entitled  to  recover  upcm  the  counts 
which  complained  of  an  irregularity  in 
dealing  with  it,  such  irregularity  being  im- 
material to  bim  who  had  received  the 
whole  value, — ^was  erroneous.  The  plain- 
tiff's claim  being  founded  upon  many  cir- 
cumstances, he  was  obliged  to  include  them 
all  in  his  declaration,  to  avoid  the  possi- 
bility of  failure.  He  referred  to  Crood6unie 
V.  BowmoM  (1). 

TiNDAL,  C.J. — The  case  is  within  the 
74th  rule  of  Hilary  term,  %  Will.  4,  the 
words  of  which  are,  "  that  no  costs  shall 
be  allowed  on  taxation  to  a  plaintiff,  upon 
any  counts  or  issues  upon  which  l>e  has  not 
succeeded;  and  the  costs  of  all  issues  found 
for  the  defendant,  shall  be  deducted  from 
the  plaintiff's  costs."  Here,  the  {daintiff 
sets  forth  eight  or  nine  coimts,  when  a  de* 
claradon  with  one  would  be  sufficient;  he 
has  done  this  instead  of  bringii^  his  aetitm 
of  trover,  or  seeking  some  other  remedy  ; 
and  thus  the  defendants  have  been  called 
upon  without  necessity  or  object.  It  is 
said,  that  the  Court,  in  its  decision,  should, 
consider  the  situation  of  tbe  plvntiff,  and 
the  necessity  imposed  on  him  of  bringing 
the  action.  This  may  be  true,  but  we  are 
also  bound  to  consider  for  both  parties; 
and,  therefore,  since  the  gravamen  is  con- 
fined to  two,  all  Uie  other  counts  are 
placed  improperly  upon  die  record.  The 
case  is  within  the  eonsCmction  which  has 
been  correctly  put  upon  the  rule,  and  can- 
not be  taken  out  of  it.  The  rule  was 
framed  as  a  remedy  for  cases  like  this, 
where  more  counts  than  are  necessary  arc 
put  upon  the  record,  and  die  defendant  is 
taken  down  to  answer  more  questions  than 
the  gravamen  of  the  case  requires;  aod  in 
such  case  the  plaintiff  should  not  be  en- 
tided  to  the  costs  of  the  couni»  found 
against  him. 

The  other  Judges-concurring" 

RuU  reftued. 

(i)  9  Bing.  6fi7i  s.  c.  t  Law  J.  Rep. 
CP.  14S. 
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Msy^S     }  ^'^^^''^  AND  OTHERS. 

Pleading — Striking  out  Counts. 

The  dgclaratio*  emmted  of  tno  C0tm(«« 
ihefetU^  upon  a  contract  for  the  carriage  of 
certain  good*  by  a  tteam  vessel  from  Bclfatt 
lo  Dabtin,  and  thence  to  the  port  of  London, 
where  the  tame  were  to  be  delivered;  the 
second,  upon  a  contract  that  tfie  goodt  should 
be  taken  care  of  at  the  wharf  nhere  they 
should  be  landed  at  the  port  of  Loudon,  and 
carried  by  the  defendants  front  the  wharf  to 
the  place  of  business  of  plaintiff  in  a  reason- 
able time: — Held,  (ColtmaD,  J.  dubitante,) 
lAa/  a  distinct  suiijecl-matler  of  complaint 
was  intended  to  be  estaUuhed  in  respect  of 
meh  eotmt,  and  consequently  that  one  shwld 
not  be  Mtntck  out  mdor  the  fith  general  ride 
ef  HiL  lent,  4  WiU,  4,  at  an  apparent 
wolatum  of  the  general  rule  mmei^tely 
eidmg. 

In  this  case,  which  grew  out  of  the  de- 
•traetioo.  by  an  accidental  fire  at  Fenniog's 
Wharf)  of  goods  brought  by  a  steam  vessel 
from  Dttblia  to  London,  and  there  depo- 
sited—Tide GatUffe  V.  Boume(\), — the 
declaration  was  precuely  the  same  as  in 
the  case  abore  referred  to.  The  first 
count  was  upon  a  cfasrter-party  ;  the  se- 
cond upon  a  contract  that  the  defendante 
abould  take  eare  of  the  said  goods  and 
mwcfaandiie,  at  the  wharf  wnere  they 
sbmild  be  landed  at  the  port  of  Lcmdon, 
and  cwry  and  convey  the  seme  from  luefa 
wharf  to  a  certain  place  of  busincis  of  the 
^ntiff'a,  situate  &&,  within  a  reasonable 
liaae  &c. ;  and  that  the  defendants  pro- 
mised the  plaintifi*  to  take  care  of  and  carry 
and  convey  the  same  from  sueh  wharf,  &c. 

Keliy  obtained  a  rule  for  striking  out 
the  accond  count  of  the  declaration  (2). 

(1)  Anlt,  p.  in. 

(K)  Tbe  spplicatton  now  made  to  tbe  Court 
under  iU  general  juriadiction,  waa  previooalv  made 
at  chambm  to  Park,  J .  nnder  tbe  5tb  and  6ui  rules 
of  HU.  tern,  4  Will.  4.  Tbs  former  of  whiab, 
forbade  tbeaa«  of  aereral  counts,**  unleaa  a  dialioct 
snbj«ct<nstteT  of  complaint  ia  intended  to  be  eats- 
Uisaed  in  respect  of  eseb and  tbe  latter  directed, 
*'  that  where  more  ihanone  count,  plea,  stowij,  or 
eogninnce  ahall  bave  been  used  in  epparent  viola- 
tioo  of  the  preceding  rule,  the  opposite  party  shall  bo 
at  liberty  to  apply  to  a  Judge,  suggesting  that  two 
or  more  of  the  counta,  plena,  &c.,  are  founded  on 
Um  ssws«lgsst«sltarofeoiq^sint,org;twndof 


Stephen,  Setj,  shewed  cause,  and  con- 
tended, tliat  although  the  appeal  was  said 
to  be  made  to  tbe  general  jurisdietion  of 
the  Court,  it  was  reaUy  and  substantially 
an  appeal  from  the  decision  of  the  learn- 
ed Judge  at  chambers ;  and  he  having 
exercised  the  discretion  vested  in  him, 
his  decision  should  not  be  reviewed, — 
per  Littlcdale,  J.  in  Tadman  v,  lVood{3). 
There  was  no  objection  to  allow  the  new- 
rules  to  be  referred  to  as  a  criterion  or 
test  by  which  the  present  subject  of  dis- 
cussion should  be  decided,  and  it  is 
affirmed,  that  the  count  objected  to,  does 
not  come  within  the  objection  which  has 
been  advanced.  It  has  not  been  used  in 
apparent  violation  of  the  fith  rule,  and  a 
distinct  subject-matter  of  complaint  is  in- 
tended to  be  established  in  respect  of  each 
count.  The  first  count  is  upon  a  bill  of 
lading  to  carry  to  the  port  of  London ;  the 
second  arises  upon  a  special  contract, 
which  follows  from  the  course  of  business 
implied  to  exist  between  the  parlies,  that 
is,  the  bringing  of  the  goods  safely,  afler 
the  landing,  to  the  owners.  Here,  there- 
fore, independently  of  the  contract  under 
the  bill  of  lading,  there  should  be  evidence 
for  the  jury  of  a  contract  at  a  differettt 
period  of  time,  and  for  a  dUKerent  consi- 
deration. The  transitus  of  the  goods  in 
the  second  count,  from  the  wharf  to  the 
owner's  place  of  business,  is  diflferant  from 
timt  alleged  in  the  bill  of  lading.  It  waa 
also  a  little  singular,  that  in  an  action  tried 
upon  this  very  subject,  in  which  die  plain* 
UflT  obtained  a  verdict,  the  objection  waa 
not  taken  to  the  declaration,  whijch  con- 
tained two  counts  iden^l  with  the  pre* 
sent.  The  two  counts  may  be  looked 
upon  as  two  weapons,  to  tlie  use  of  which, 
the  plaintifi*  has  a  l^itimate  right,  and  the 
defendant  should  not  be  allowed  to  deprive 

answer  or  defence,  for  an  order  thst  all  counts, 
pleas,  &c.,  introduced  in  violation  of  the  rule,  bo 
struck  oat  at  the  cost  of  the  party  pleading,  where* 
Qpon  tbe  Judge  sball  order  accordingly,  unless  be 
■ball  be  satisfied,  upon  cause  shewD,  that  some  die* 
tinot  subject-matter  of  complaint  ii  boii4  Jidt  in- 
tended to  be  established  in  respect  of  each  of  such 
counts,  or  some  diatinct  ground  of  answer  or  de- 
fimce,  in  respect  of  each  of  saob  pleas,"  &e.  The 
learned  Judge,  as  atated  by  himaelf.inpmiiouBcing 
judgment,  refused  the  application,  except  upon 
certain  conditioas,  with  which  thedefandant  did 
not  think  proper  lo  comply.  . 
(3)  4  Ad.  &  El.  1011. 
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him  of  one.  The  very  instances  put  by 
way  of  illustrating  the  5th  rule,  are  dect- 
tive.  In  those  instances,  it  is  said,  that 
two  counts  on  the  same  charter-party  are 
not  to  be  allowed.  But  a  count  fbr  freight 
upon  a  charter-party,  and  for  freight  pro 
rata  itwerit  upon  «  contract  implied  by 
law,  are  to  be  allowed.  Reasoning  from 
analogy,  the  second  count  may  be  consi- 
dered aa  fiurly  within  the  principle  (hut 
illustrated.  The  case  bears  no  resemblance 
to  that  of  JenHM  v.  Treloar  (4),  where  a 
declaration  in  assumpsit  for  a  toU,  contain- 
ed two  counts,  in  one  of  which,  it  was  al- 
leged to  be  due  as  a  metage  fee,  and  io 
the  other  as  a  port  duty.  The  Court  or- 
dered one  to  be  struck  out,  unless  the 
Judge  at  chambers,  on  a  reference  back  to 
him,  shmild  exercise  the  discretion  given 
hy  the  rule,  because,  upon  analyzing  the 
CMC,  it  resolved  itself  into  two  di&rent 
modea  of  stating  the  eonsideratioD  for  the 
same  grant  of  the  Crown. 

Kelli/y  in  support  of  the  rule,  urged,  that 
even  if  the  present  were  an  appeal  from 
the  deciaion  of  a  Judge  at  chambers,  Jim* 
lm»  V.  Treloar  was  an  authority  to  shew 
that  it  conld  be  entertained,  and  that  the 
application  would  be  assented  to.  The 
same  case,  as  being  similar  to,  would  be 
dedaive  of  the  present.  How  could  it  be 
maintained,  that  thepresent  was  a  case  which 
waa  founded  upon  and  comprehended  two 
distinct  contracts  of  landing  at  the  wharf, 
and  then  safely  carrying  to  the  place  o^ 
fauainess?  As  well  might  it  be  said  that 
there  were  two  doaen  contracts,  as  two. 
The  shq^ent  was  eflfoeted  under  a  bill  of 
kdtng.  There  was  a  liability  iropoied 
vpon  the  party,  to  deliver  at  a  partieehr 
|daee,  the  port  of  London ;  and  the  non- 
delivery there,  eansed  by  a  loss,  waa  the 
real  gist  of  Uw  action.  There  was  but  one 
single  loss,  which  occasioned  the  question 
to  be  tried  ;  and  the  promise  to  deliver  at 
the  port  of  London,  and  at  the  place  of 
business  of  the  owner,  was  one  and  the 
same  promise.  This,  however,  was  said 
not  to  be  so,  but  it  was  said  that  the  promise 
Bet  forth  in  the  second  count,  instead  of 
being  merely  inducement  in  law,  or  simply 
an  introductory  averment,  had  been  laid  by 
way  of  a  different  consideration.  It  is  im- 

(4)  1  Mee.  &  W.  16 ;  s;  e.  5  Uw  J,  Sep. 
(HJ.)  Eiob.  tlS. 


possible  to  decide  or  put  a  oonstrootioa 
upon  the  new  rules,  by  a  mere  reference 
to  the  examples  and  illustrations  given  of 
them.  Such  examples  and  illustrations 
could  not  poasiUy  include  all  the  cases 
which  arise  upon  them.  In  short,  if  the 
Court  reject  the  application,  th^  will  go 
the  length  of  establishing  the  exiatenoe  of 
two  transactions,  two  oontnuts,  two  losses ; 
the  reverse    vriiidi  is  avidoitly  the  eaee. 

TiNDAi,  C.J.-— This  application  ta  made 
to  the  Court,  not  on  an  appeal  from  ikt 
order  of  a  Judge  at  chambers,  but  under 
the  general  jurisdiction  of  the  Court,  by 
which  we  are  enabled  to  apply  a  ranedy 
for  any  proceeding  that  may  appear  vexa- 
tious or  tending  to  abuse,  and  of  which 
general  power  we  are  not  deprived  by  any 
late  regulatimi.  Whilst,  however,  I  say 
thia,  I  admit  that  we  are  to  be  bound  by 
the  new  rules  of  pleading,  when  subjccta 
connected  with,  and  deprading  upon  them, 
are  brought  before  at,  inasnmeh  aa  these 
rales  have  been  tanctioned  by  the  l^isla* 
ture.  The  ease  now  before  ns  ariaea  npon 
the  cireumstanoe  of  two  counts  being  aet 
forth  in  this  declaration ;  and  the  questioa 
is,  whether  the  introduoticm  of  these  two 
counts  is  a  violation  of  the  new  rules  of 
pleading;  and  from  the  beat  consideration 
which  I  can  give  the  subject,  1  come  to  the 
conclusion,  that  the  incident  oemfdained 
of  is  not  a  violation  of  the  rules  of  P'm^ 
ing,  and  the  two  counts  diould  be  allowed 
to  stand.  No  donbt,  if  the  most  general 
and  comprehensive  aense  whieh  it  waa 
eqiaUe  of  bearing,  were  to  be  put  upon  the 
Slit  rule,  where,  for,  instance,  it  is  aaid, 
"  Counts  iinmdad  npon  one  and  the  auB* 
principal  matter  of  complainl,  bat  varieA 
ia  statement,  description,  or  dreumstanee 
only,  are  not  to  be  allowed,**  it  «>o«ld 
he  impossible  not  to  see  that  the  two 
counts  are  for  the  same  breach ;  that  is 
to  say,  they  are  for  the  recovery  of  the 
value  of  the  goods  which  were  lost  at  the 
wharf.  But  when  we  look  at  the  rules  of 
pleading,  and  the  instances  given,  we  are, 
I  think,  to  consider  the  counts  as  referring 
to  separate  and  distinct  ecmtraets,  and  con- 
sequently the  declaration  is  not  open  to 
the  abuse  apprehended  to  arise  from  un- 
necessary prolixity.  If,  indeed,  it  appear- 
ed on  the  fine  of  the  proceedingii  thnt  thm 
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coDdwion  at  wliidi  I  luTe  arrived  was 
not  probaUe  or  reaaonable*  or  if  an  infer- 
•nee  of  abnie  which  was  to  follow  from 
these  whkh  are  alleged  to  be  separata 
eontracta,  were  to  ba  drawn  from  any  affi- 
davits, the  case  might  be  different ;  but  as 
each  is  not  the  fmet,  and  as  the  rules  of 
pleading  are,  in  my  opinion,  not  violat- 
ed, the  counts  should  be  allowed  to 
stand.  Now,  wUh  regard  to  the  counts 
themselves,  there  can,  of  course,  be  no 
questim  as  to  the  first;  and  as  to  the 
second,  the  doubt  appears  to  be,  whether 
it  is  a  separate  and  distinct  contract ;  and  if 
the  subject-matter  be  not  a  separate  and 
distinct  ground  of  contract  upon  the  face 
of  it,  a  different  ctmdnsion  most,  of  course, 
be  attained  and  aeted  upon.  The  first 
count  is  upM  a  contract  to  carry  the 
gooda,  &c.  from  certain  parts  beyond  the 
seas,  to  wit,  from  Belfint  to  Dublin ;  and 
there,  to  wit,  Dublin,  to  be  re>shipped,  to 
be  conveyed,  &c  to  London,  and  there,  to 
wit,  at  the  port  of  London,  &c.,  to  be  de- 
livered in  the  like  good  order,  &c.  The 
aecond  count  is  on  a  contract  to  take 
care  of  the  goods  at  the  wharf  where  they 
shall  be  landed  at  the  port  of  London, 
and  carry  and  convey  the  same  from  such 
wharf  to  a  certain  place  of  business  of  the 
plaintiff'  in  Ironmoi^er  Lsne,  Cheapside, 
&c.  It  is,  I  think,  impossible  to  say  on 
the  face  of  it,  Uiat  this  ia  not  a  separate 
and  distiaot  contract ;  we  most,  I  think, 
conclude  thus,  when  we  find  it  said,  that 
coonta  fiiunded  on  one  and  the  same  prin- 
cipal nutter  of  complaint,  but  varied  in 
statement,  descripttm,  or  circumstances 
only,  are  not  to  be  allowed ;  and  when  we 
look  at  the  examples,  which  are  given  as 
referring  to  those  contracts  which  are  not 
aeparatc  and  disUnct.  Now,  I  want  to 
know,  if  a  contract  for  the  delivery  of 
goods  under  a  bill  of  lading  at  the  port  of 
Irfrndcm,  cmitained  in  the  first  count,  be  not 
widely  different  from  that  which  is  con- 
tained in  ^  aecond  omnt!  Is  it  not  to 
be  established  by  di^ent  evidence  ?  Is 
there  not  to  be  a  diffinrant  reward  7  Fur- 
ther I  ask,  is  this  a  mere  variance  in  the 
atalement  of  one  and  the  same  contract 
efliKted  by  the  imposing  of  a  condition,  or 
ia  it  not  rather  a  contract  resting  upon  an- 
other foundation  7  Besides  the  payment 
ofBHDey,  then  is.adtffbx«Bee  iatha  lia- 


bility ;  there  is  a  difference  in  the  evidence 
which  must  be  produced  in  its  support. 
There  must  also,  it  is  evident,  be  a  different 
d^ree  of  liabili^,  a  degree  impossible  to 
be  contrscted  before  uie  goods  are  lost 
m  their  progress  to  their  ultimate  destina- 
tion ;  and  why  is  this  7  because  there  ia  a 
distinct  security  and  a  distinct  considera- 
tion. It  also  appears  to  me,  that  no  real 
inconvenience  can  result  to  the  defendant 
from  our  refusing  the  application,  for  in 
the  first  place,  if  the  verdict  be  against  him, 
there  would  be  no  use  in  striking  out  tbe 
count :  if,  on  the  other  hand,  the  variance 

found  to  be  beyond  just  limits,  he  can 
Imve  redress  against  the  party  for  his  un- 
necessary prolixity  and  abuse,  by  applying 
to  the  Judge  for  &e  attainment  of  the  ob- 
ject. 1  cannot  come  to  any  other  condu- 
sion  upon  the  &ce  of  the  record,  than  that 
the  count  complained  of,  discloses  a  con- 
tract different  in  its  nature  from  that  whidi 
is  the  subject-matter  of  the  other,  and  con- 
sequently  the  rule  should  be  discharged. 

BosANQCBT,  J. — This  application  is 
made  to  the  general  jurisdiction  of  the 
Court,  for  the  purpose  of  striking  out  one 
of  the  counts,  as  improperly  pleaded;  and 
if  it  be  contrary  to  the  rules,  it  must,  of 
course,  be  struck  out.  But  it  is  not  in 
violation  of  those  rules,  which  no  doubt 
tbe  introduction  of  two  counts,  which  (aa 
it  has  been  well  observed)  may  be  Reacted 
together,  would  violate.  The  objection, 
in  my  opinion,  does  not  apply.  The  sub- 
jcct-mattos  of  comphnnt  may  certainly 
appear  to  be  the  same  cause  of  action,  but 
really  they  are  different.  It  is  said,  Uiey 
are  founded  upon  one  transaction;  and  no 
doubt  they  are,  so  far  as  the  action  is 
brought  for  the  recovery  of  the  value  of 
the  same  goods,  brought  in  the  same  shq>, 
to  the  same  port.  So  far,  certainly,  it  may 
be  said  that  the  causes  of  action  arise 
from  the  same  transaction;  and  perhaps 
with  regard  to  this  word  "transaction," 
which  is  used  here,  it  may  be  as  well  ob- 
served, that  the  firamers  of  tbe  rule  were 
anxious  to  use  a  word  which  should  serve 
as  an  exact  and  accurate  criterion  of  that 
which  they  intended  to  express ;  and  this 
word  first  suggested  ibwif  to  them.  But 
it  was  found  insufficient  for  the  purpose, 
and  it  was  consequently  rejected,  inasmuch 
«8  thwe  may  be  diffcnnt  causei  of  actum 
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arising  outof  the  same  transaction ;  and  the 
words  selected  and  substituted  are  "  distinct 
subject-matter  of  complaint."  This,  it  is 
saidt  is  one  contract ;  and  if  there  be  merely 
a  variance  in  description,  I  agree  that  the 
case  is  within  the  rule,  wliich  should  not 
be  relaxed ;  and,  for  myself,  I  firmly  be- 
lieve that  the  6tfa  and  7th  rules  are  neces- 
sary, to  give  effect  to  that  which  is  requir- 
ed in  the  5tli ;  and  these  rules  should  be 
taken  together  with  the  5th,  for  the  pur- 
pose of  preventing  the  abuse  of  the  latter. 
With  regard  to  the  counts  which  form  the 
subject  of  this  discussion,  they  are,  as  it 
appears  to  me,  founded  upon  different  con- 
tracts, and  allege  a  differentcause  of  action. 
The  first  arises  upon  a  bill  of  lading ;  the 
second,  on  a  contract  after  the  arrival  at 
the  port  of  discharge,  for  carrying  the 
goods  to  the  different  owners,  and  mstri- 
buting  them  amongst  them,  for  reward.  It 
is  true,  the  amount  of  the  reward  is  not 
mentioned ;  but,  in  adverting  to  the  sub- 
ject, it  is  sufficient  to  say,  that  the  plaintiff 
will  (ail  if  he  do  not  prove  it.  Here, 
^ere  is  a  difference  of  contract.  Part  of 
the  money  was  to  be  pud  for  carrying  the 
goods  originally  landed  to  the  warehouses 
of  the  owners ;  and  such  contract  is  dif- 
ferent in  its  effect  and  in  its  results  from 
that  which  arose  upon  the  first  termination 
of  the  voyage.  As  to  the  assertions,  that 
there  has  been  an  apparent  violation  of 
the  rule,  and  that,  the  circumstances  being 
the  same,  they  should  be  considered  as  the 
cause  of  action,  no  doubt  the  same  circum- 
stances may  be  the  cause  of  action,  just  as 
in  covenant  the  same  act  may  be  a  breach 
of  different  covenants,  and  need  not  be  de- 
clared on  as  a  breach  of  each ;  and  the  me 
act  may  go  to  the  amount  of  dami^es.  It 
ms  upon  a  principle  similar  to  tlut  now 
adverted  to,  that  the  questicm  in  JemJaiu  v. 
Treloar  was  decided.  It  was  there  held, 
that  the  two  counts,  me  of  which  claimed 
the  toll  as  metage,  the  other  as  a  port 
duty,  were  an  apparent  violation  of  the 
rule,  being,  in  substance,  one  and  the  same 
cause  of  complaint,  and  that  one  of  them 
should  be  struck  out,  if  the  Judge  at 
chambers  did  not,  in  the  exercise  of  bis 
discretion,  allow  both,  upon  the  undertak- 
ing of  the  plaintiff  to  give  evidence  of  sub- 
stantially different  claims.  The  question 
there  was,  I  thiak,  rightly  decided ;  and,  if  I 


had  been  appealed  to,  I  should  have  done 
the  same.   The  rule  should  be  dischai^cd. 

CoLTUAN,  J. — I  am  not  able  to  brti^ 
my  mind  to  a  precise,  definite,  uid  satis- 
factory conclusion  upon  the  subject ;  but, 
as  my  learned  Brothers  have  no  doubt 
upon  the  matter,  I  assent  gladly  to  the 
course  adopted  1^  them  for  the  advance- 
roent  of  the  justice  of  the  case.  Upon 
referring  to  the  latter  part  of  the  tale,  I 
own  I  have  some  doubt  if  this  do  iK»t 
amount  to  an  apparent  violation ;  and 
looking  at  both  Uk  counts,  if  they  be  as 
described  and  ^lecified  by  the  plaintiff,  he 
runs  no  risk,  and  may  recover  on  either. 
If,  on  the  other  hand,  one  be  struck  out,  a 
penalty  to  some  extent  is  inflicted.  I  ad- 
vance, as  it  becomes  me,  my  opinion  with 
great  diffidence  upon  the  subject;  and  I 
certainly  admit,  that  I  am  not  satisfied  that 
a  proper  construction  is  put  upon  the  rule. 
I,  however,  agree  with  the  rest  of  the 
Court  in  a^pting  that  course  iHiich  they 
reeoimnaid  foi-  the  advanceawnt  of  justice; 
and,  under  all  circiunstances,  rule 
riiould  be  discharged. 

Pakk,  J. — ^Tfaoi^h  this  motum  ariseif 
in  point  of  form,  upon  the  genera  juris- 
diction of  the  Court,  it  is,  in  point  of  faet^ 
an  appeal  fi-om  an  order  which  I  made  at 
chambers  ;  and  it  is  for  this  reasim  that  I 
begged  of  my  learned  Brothers  Boaanquet 
and  Coltman  to  deliver  their  opinions,  and 
express  their  sentiments,  before  I  expfesaed 
mine.  Itwonldbeanextremefydifficultcase 
indeed,  ii^  in  the  juriadietien  whidi  we  ex- 
ercise at  chambers,  we  should  be  hsrssswl 
by  the  notion,  that  we  were,  ijmori,  layni^ 
down  rules,  the  efi&ct  of  which  woaid  be 
to  impede  and  trammel  the  course  of  jus- 
tice. This  eaae  has  been  already  ai^ued 
before  me  at  diambers,  dwu^  oertaiBlj 
not  at  the  same  length  as  it  has  here ;  ana 
I  then  came  to  a  conclusion  upon  it  the 
most  correct  which,  in  my  ophnon,  I  coald 
attain.  As  far  as  1  could  consider  the 
matter, — and  I  considered  it  much,— thera 
were  two  distinct  subjects  comprehended 
within  these  two  counts ;  and  I  made  a  {vo- 
position  to  the  counsel  who  aivued  before 
me,  as  the  representative  of  Mr,  Kelly,  ta 
this  effect — that  I  would  order  one  of  the 
counts  to  be  struck  out,  and  the  two 
sutgeot-tnatters  to  be  iiwlttded  in  odo 
count,  provided  the  party  would  nmbt  no 
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exc^tkn*  wt  apply  for  leave  to  amend  in 
court;  and  the  proposition  was  declined. 
There  were,  I  repeat  it,  two  distinct  aub- 
ject-matters  complained  of,  though  true  it 
is  that  the  ship  was  the  same,  die  goods 
were  the  same,  the  voyages  were  the  same. 
This,  nevertheless,  was  no  answer,  if  the 
miscltief  had  not  taken  place  at  the  wharf, 
but  had  occurred  in  the  intermediate  time 
and  place  of  delivery  to  the  owners.  The 
question  then  is,  if,  in  such  state  of  things, 
Uie  plaintiff*  did  not  recover  under  the  bill 
of  lading,  could  the  defendant  object  to  his 
proceeding  for  damages  upon  that  other 
eoun^  which  he  is  so  anxious  to  have 
struck  out  t  I  have  not  the  leaat  hesitation 
in  saying,  that  the  two  subject-matters  are 
distinct  and  different ;  and  this  opinion  is 
not  changed  by  anything  which  I  have  this 
day  heard.  I  lament  that  my  Brother 
Coltman  is  not  eniirely  with  us  upon  the 
subject.  One  of  the  reasons  for  which  I 
agree  in  the  opinion  expressed  by  my 
Lord  and  Brother  Bosanquet  is.  that  by  so 
doing,  I  think  we  shall  be  preventing  the 
practice  of  impositions  upon  Judges  at 
chambers.  We  shall  also,  I  think,  by  so 
doing,  put  a  stop,  in  some  cases  at  least, 
to  the  excessive  prolixity  of  pleading,  and 
thereby  prevent  the  poetic  effusions  of 
speoial  pleaders,  which,  as  it  is  well  known 
to  all,  are  neither  useful  nor  ornamental  to 
the  profession.  I'he  rule  should  be  dis- 
charged. 

Rule  duchargedt  with  ten  days 
time  to  iheaefcndant  to  plead. 


1838.  1 
AprillS./  ™b 

Parliament — Bribery  ^Evidence. 

In  an  action  on  ike  statute  2  Oeo.  2.  c.  Si-. 
*.  7,  to  recover  the  penally  for  bribing  a 
toter  at  an  election^  the  con^cf  of  the  de- 
Jemdant,  with  regard  to  another  voters  at  the 
same  time  and  place,  may  he  ^ven  in  eot- 
dence,/or  the  purpose  of  ej^laming  his  mo- 
tioes,  and  shewing  the  animus  in  retp^t  o/* 
the  parUcalar  case  for  which  the  action  » 
hrought. 

Emdence  tkU  thet^endant  mttinan  outer 
room,  and,  e^Ur  conversing  nith  a  voter,  gaoe 
himaticket,whieh  he  took  to  a  person  nMstU 
gav*  the  money,  u 


si^fieient  to  sutteun  a  count  alleging  that  the 
voter  nas  corrupted  by  the  defendant  himself, 
— Held,  alto,  that  an  examined  copy  of  the 
precept,  from  the  sheriff  to  the  returning 
officer  of  the  borough,  taken  from  the  Crotm 
Office,  was  good  evidence,  and  the  0}  iginal 
need  not  be  prodwed,  inasmuch  as  the  pre- 
cept ought  to  be  returned  by  the  sheriff  to 
the  Crown  Office,  which  was  amsequently 
the  proper  pkue  ^f  custody. 

Debt  for  penalties,  on  the  statute  2 
Geo.  St.  c.  34.  s.  7.  (1),  for  bribery  at  the 
election  for  the  borough  of  Bridgewater. 
The  declaration  contained  three  counts  (S), 
and  the  defendant  pleaded  not  guilty. 

(1)  Which  eniQtsd,  "  That  if  sny  psrson  by 

liinseir,  or  any  person  employed  hj  him,  doth 
or  shall  by  any  gift  or  reward,  or  by  my  promise, 
agreement,  or  security  for  any  gift  or  reward,  cor- 
mpt  or  procure  any  person  or  persona  to  give  his 
or  their  rote  or  rotes,  or  to  forbear  to  give  his 
or  their  vote  or  Totes,  in  nay  such  election,  such 
person  so  offending,  ia  any  of  the  eases  aforesaid, 
shall,  for  every  such  o^nce,  forfeit  the  snm  of 
500/.;  aifd  every  person  offendinginaoyof  the  cases 
aforesaid,  from  and  after  judgment  obtained  against 
him,  &:c.,  shall  for  ever  be  disabled  to  vote  in  any 
election  of  any  member  or  members  of  parliament, 
and  also  shall  be  forever  disabled  to  nold,  exer- 
cise, or  enjoy,  any  office  or  franchise,  to  which  he 
and  they  sb^ul,  or  at  any  time  afterwards  niay,  be 
entitled  as  a  member  of  any  city,  borough,  &c.,  as 
if  such  person  was  natarally'  dead." 

(2)  The  first  count,  after  stating  that  J.  T. 
Leader,  Esq.,  the  late  member,  bad  accepted 
the  Chiltern  Hundreds,  set  furlh  that  a  writ  had 
been  sent  to  the  sheriff  of  the  county,  commanding 
biffl,  that  in  the  place  of  the  enid  J.  T.  Leader, 
within  the  aaid  borough,  one  other  St  and  discreet 
burgess,  of  the  aforesaid  borough,  proclamation  be- 
ing first  made  of  tbe  premises,  and  of  the  day  and 
place,  freely  and  indifferently  by  those  who  should 
oe  present  at  the  proclamation,  according  to  the 
form  of  the  statute  vn  such  case  made  and  pro- 
Tided,  said  sheriff  should  cause  to  he  elected, 
and  the  name  of  such  burgess  to  be  inserted  in 
certain  indentures  to  be  thereupon  made  between 
said  sheriff,  and  those  who  shoold  be  present  it 
such  election,  whether  at  such  election  he  should 
be  present  or  absent,  and  to  causu  him  to  come  to 
anid  parliament,  &c. ;  and  the  election  so  made, 
distinctly  and  openly,  under  tbe  sheriff's  seal,  and 
the  seala  of  those  who  should  be  present  at  such 
election,  said  sheriff  should  oerti^  to  his  late 
Majesty,  in  his  Chancery,  forthwith  remitting  to 
bis  said  late  Majesty,  one  part  of  the  said  inden> 
tnres  annexed  to  enid  writ,  together  with  said 
writ;  which  said  writ  aftsrwanTs  and  before  the 
return  thereof,  to  wit,  on  tbe  7th  of  May  1837', 
was  delivered  to  A.  Adair,  Esq.,  then  &c.  sheriff 
of  (be  county  of  Somerset,  to  be  executed ;  snd  by 
virtue  of  said  writ,  afterwards,  tw.,  on  tbe  day,  &e.. 
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At  the  trial,  before  Bounquet,  J.  at  the 
last  assises  at  Tauntoo,  hwas  proved,  that 
the  defendant  sat,  upon  the  day  mentioned, 
in  an  outer  room,  and  having  held  some 
conversation  with  the  voter,  gave  him  a 
piece  of  psper  or  ticket,  upon  which  his 
nime  was  written.  This  the  voter  took 
into  an  inner  room,  and  delivered  it  to 
another  person,  whom  he  found  there,  and 
who  gave  him  the  sum  of  10^  A  verdict 
was  found  for  the  plaintiff  on  the  first 
count,  and  for  the  defendant  on  the  second 
and  third. 

Bompa*,  Serf,  moved  for  a  rule  nisi  for 
a  new  trial  or  to  enter  a  nonsuit.  The 
|[rounds  of  the  former  application  were  the 
improper  admission  of  evidence,  and  that 
the  imputed  offence  was  not  laid  accord- 
ing to  the  words  of  the  sUtute.  The 
ground  of  application  for  the  nonsuit  was, 
that  an  examined  copy  of  the  precept, 
from  the  sheriff  of  Somerset  to  the  return- 
ing officer  of  the  borough,  taken  from  the 
original  in  the  Crown  Office,  was  given  in 
evidence,  whereas  the  original  instrument 
should  have  been  produced.  Upon  the 
first  head,  the  evidence  objected  to  by  the 

the  laid  A.  Adair,  then  beioff  sheriff',  made  bis 
certain  precept  in  writing,  ander  the  seal  of  bis 
office  of  sheriff  of  said  county,  directed  lothemayor, 
■Idennes,  and  burgesses  of  the  borough  of  Bridge- 
water,  for  the  election  there  of  one  bnrcess  for 
said  boroogb,  in  the  plnce  of  the  said  J.  T.  Leader, 
according  to  said  writ ;  by  rirtue  of  which  aaid  pre- 
cept, afterwards  and  before  the  return  of  aaid  writ, 
to  wit,  oa  the  15th  of  May,  in  the  year  aforesaid, 
the  election  of  one  bnrgesa  for  said  borough  was 
bad  and  made.  It  waa  then  alleged,  that  before 
and  at  said  election,  H.  B.  was  a  candidate,  that 
he  might  beelectedandTetnmed  toaerve  as  one  of 
the  bargesaes  for  said  borough,  &c.  yet  defBodant, 
well  knowing  the  premises,  but  not  regarding  the 
atatute  in  such  case  made  anfpTOTided.  before  said 
election  for  said  borough,  to  wit,  on  the  aaid  15th 
of  May,&c.,  did  corrupt  one  Isaac  Jones,  who  then 
claimed  to  bare  a  right  to  vote  in  the  said  election, 
to  ^ve  his  vote  in  that  election  to  said  H.  B,  so 
being  aaefacandidate.aa  aforesaid,  by  then  corruptly 
giving  to  said  I.  Jones,  a  large  sum  of  money,  to 
wit,  10^.,  which  said  aam  of  101.  was  then  given 
by  the  defendant  to  said  I.  Jones,  as  and  for  a  re- 
ward to  rive  hisTote  in  aaid  election  to  H.  B,  con- 
trary to  the  form  of  the  statute  in  aacb  case  made 
sod  provided,  wherabr  and  by  totea  of  the  statute, 
the  defendant  forfeited  for  his  said  offence  the  aum 
of  5001. ;  and  an  action  hath  accrued  to  plaintiff  to 
demand  and  have  of  and  from  the  defeodaat  the 
said  sum  of  SOOI.,  parcel  of  said  sum  above  de- 
manded, yet  defendant  bath  not  paid  the  said  sum 
above  demanded,  or  any  part  thereof,  &e.  Not 
gniltj.  Issas  joined. 


learned  Seijeant  waa  that  of  a  similar  line 
of  amduet  being  pnraoed  by  the  dcfiuidttt 
at  the  8«rae  time  and  idace,  with  regard  to 
another  voter,  who  also  received  moan, 
which  evidence,  he  contended,  was  vtterqr 
inadmissible.  The  act,  of  which  evidence 
was  given,  was  distinct  from  and  indepen- 
dent of  that  of  which  the  party  was  ac- 
cused, and  even  if  he  were  giiilty  of  it,  such 
fact  would  not  warrant  the  inference  that 
he  was  guilty  of  that  for  which  the  action 
was  brought.  The  doctrine  of  the  McmUer 
does  not  find  a  place  in  a  case  like  thu. 
In  an  action  for  fiber,  it  is  not  allowable  to 
give  in  evidence  the  publication  of  aformer 
libel  to  prove  the  party  guOty  of  that  which 
is  imputed;  neither  upon  a  proeeeution 
for  felony  cm  evidence  of  the  eommissioa 
of  a  former  fel<my  be  given  to  support  tlw 
indictment.  Indeed,  one  case  may  be  re- 
ferred to,  where  the  party  committed  a 
felony,  and  stole  a  chisel,  and  upon  his 
trial  for  another  offence,  the  former  was 
inquired  into;  but  this  was  not  done  to 
make  the  one  charge  as  if  auxiliary  to  the 
other,  but  for  the  purpose  of  tracing  the 
chisel,  which  had  been  found  in  the  place 
where  the  second  offence  was  committed, 
to  the  accused.  Neither  was  the  offence  so 
laid  as  to  bring  the  defendant  within  the 
section  of  the  statute,  the  words  of  which 
are,  "that  if  any  person  bjf  himte^,  or  any 
person  employed  by  hinit  doth  or  shall,  by 
any  gift  or  reward,  or  by  any  promise, 
agreement,  or  security  for  any  gift  or  re- 
ward, corrupt  or  procure  any  jperson  or  per- 
sons," &c.  The  statute,  it  is  obvious,  draws 
a  distinction  between  the  doing  of  the  im- 
puted act  by  a  party  himself,  and  the  doing 
of  it  by  a  third  person  ;  and  this  distinc- 
tion is  entirely  overlooked  in  the  declara- 
tion, which  alleges  that  the  defendant  him- 
self corrupted  one  Jones,  whereas  the  act, 
if  committed  at  all,  was  that  of  another, 
namely,  of  him  who  gave  the  money.  The 
examined  copy  of  the  precept  was  not  eri- 
dence,  as  the  original  ought  not  to  have 
been  returned  to  the  Crown  Office,  and 
that  was  not,  therefore,  the  proper  plsce 
of  custody.  In  jidawakmattke  Afli!f«(9), 
a  witness  stated,  for  the  purpose  of  proving 
an  examined  copy  of  an  Irish  judgment, 
that  he  examined  the  copy  with  a  record 

(9)  4Campb.37t. 
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pfodncod  to  huD  in  a  room  over  die  Four 
Coorts  at  Duhlia,  where  the  records  of  the 
superior  Irish  courts  were  kept,  without 
seeing  whence  the  record  in  question  was 
taken,  or  knowing  the  pers<vi  who  produc- 
ed it  to  be  an  officer  of  the  court.  There 
liord  Ellenborough  said,  "  To  allow  this 
evidence  to  be  sufttcient,  would  be  esta- 
b]ishin|[  a  precedent  which  niight  lead  to 
a  very  inconvenient  and  dangerous  laxity." 
The  precept  itself  should  be  produced,  as 
was  done  in  Diekton  v.  FUker  (4)  and  Orey 
V.  Smthget  (5). 

TiKOAL,  C.J. — We  will  give  no  opinion 
at  present  upon  that  point,  which  goes  to 
decide  whether  a  nonsuit  should  be  en- 
tered or  not,  until  we  see  a  copy  of  the 
writ  directed  to  the  sheriff,  for  the  purpose 
of  ascertaining  whether  the  precept  to  the 
retnming  officer  of  the  borough  should  be 
proved,  as  cmtended  for,  or  not.  With 
regard  to  the  points  which  go  to  the  grant- 
ing of  a  new  trial,  namely,  the  admission 
of  improper  evidence,  and  the  offence  beii^ 
improperly  charged,  there  is,  I  thinki  no 
ground  for  either  objection.  As  to  the 
first,  the  drcumstances  were  these — ^The 
defendant  sat  in  an  outer  room,  and  con- 
versed with  the  voters  as  they  came  in, 
and  the  evidence  was,  that  at  a  subsequent 
Ume,  in  the  same  outer  room,  the  same 
proceedings  were  repeated,  with  regard  to 
another  voter.  Now,  I  think  such  evi- 
dence was  properly  given,  for  the  purpose 
of  shewing  to  the  jury  whether  it  was 
more  or  less  probable,  that  the  defendant 
knew  and  was  cognisant  of  what  was  done 
in  the  inner  room.  It  was  a  question  for 
the  jury  to  determine,  whether  he  had  or 
had  not  a  knowledge  of,  or  a  share  in,  the 
corruption  of  the  voter.  The  principle 
upon  which  such  evidence  is  received,  is 
clearly  and  distinctly  laid  down  to  be  for 
the  purpose  of  discovering  whether  the 
party  had  a  guilty  knowledge  of  that  which 
was  done ;  and  in  such  point  of  view 
the  evidence  was,  I  think,  perfectly  admis- 
sible. With  regard  to  tlie  other  ground 
(^objection,  namely,  that  when  the  defen- 
dant is  charged,  as  here,  with  the  act  of 
corrupting  a  voter,  the  gravamen,  the  eorpw 

(4)  4  Bnrr.  SWT. 

(5)  Ibid.  tS73. 

Nsw8EaiBi,VIL-aP. 


deUeti  is  improperly  alleged, — what  were 
the  facU  of  the  case?  The  defendant 
gave  a  ticket,  which  was  taken  from  an 
outer  to  an  inner  room,  where  the  money 
was  received.  He,  himself,  it  ia  true,  did 
not  give  the  money ;  and  I  agree  that  if 
that  which  was  given  was  a  security,  or 
what  the  statute  calls  a  security,  for  any 
giCt  or  reward,  such  fact  should  have  been 
proved,  as  stated;  and  it  would  not  be 
sufficioit  to  charge  the  giving  of  a  bribe 
of  one  description,  and  prove  the  giving 
of  another;  but  if,  as  here,  facts  are 
substantially  proved  by  evidence,  if  evi- 
dence is  given,  sufficient  to  complete 
and  prove  all  the  links,  what  objection 
can  he  advanced  ?  Here,  the  voter  goes 
to  the  inner  room  and  takes  the  money. 
The  question  then  is,  had  the  defendant 
in  the  outer  room  a  guilty  knowledge  ot 
the  money  being  thus  taken  ?  Suppose  the 
party  had  gone,  not  to  another  room,  but 
to  a  drawer  in  a  comer  of  the  room,  what 
would  the  inference  be?  Is  not  this,  I  ask, 
one  of  the  innumerable  modes  resorted  to 
for  the  purpose  of  defeating  the  ends  of 
justice?  Under  such  dreumstanees,  if 
this  is  not  a  direct,  immediate,  actual  deli- 
very of  the  money  by  the  hands  of  the  de- 
fendant, it  certainly  is  such  a  one  as  in  in- 
tendment of  law  amounts  to  a  delivery  by 
him. 

Park,  J. — I  am  of  the  same  opinion.  I 
did  not  intend  to  say  a  single  word  upon 
the  subject,  but  for  what  has  fallen  from 
my  Brother  Bompas  in  the  course  of  his 
argument.  He  has  alleged,  that  one  libel 
is  never  given  in  evidence  to  prove  the 
publishing  of  another.  But  one  libel  is 
constantly  given  iu  evidence  to  prove  the 
onimtM  with  which  the  other  is  composed ; 
and  m3PCleody.  1Vakley(6),  Lord  Ten- 
terden  received  evidence  of  a  publication 
after  issue  joined,  for  the  purpose  of  shew- 
ing the  motives  of  the  party  against  whom 
the  action  was  brought  (7).  But,  in  such 
circumstances,  the  Judge  will  tell  the  jury 
to  give  no  damages,  but  for  the  publication 
of  that  for  which  the  party  is  sued.  So 
tliere  are  many  other  cases  in  which  evi- 
dence may  be  given  of  the  commission  of 
other  acts  (8),  from  anatt^y  to  cases  of 

(6)  SCir.&Piy.SU. 

(7)  VidaslM  Rastell  ».Hscqaiitor,  1  C«mpb.49. 
(S>  Vide  PhillippsoB  Evidence,  6\b  edit,  p.  168. 
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prosecution  for  the  uttering  of  counterfeit 
coin,  where  the  accused  may,  with  equal 
propriety,  say,  he  was  not  prepared  to 
meet  those  other  chains.  I  myself  re- 
member telling  a  learned  Serjeant  who  sat 
at  the  Assizes  for  one  of  the  Judges,  and 
who  consulted  me,  when  a  party  was  tried 
for  passing  bad  money,  and  twenty  other 
instances  of  uttering  were  given  in  evi- 
dence to  prove  ihe  knowledge,  or,  as  it  is 
called,  the  scienter  of  the  prisoner,  that 
&uch  proof  was,  in  my  opinion,  unnecessary, 
and  that  evldeoce  of  one  or  two  utterings 
would  be  sufficient.  Neither  can  the  pre- 
sent be  compared  to  the  caseof  a  prosecution  - 
for  felony,  where,  as  it  has  been  alleged, 
proof  of  another  felony  cannot  be  given, 
for  in  such  case  there  can  be  no  necessity 
for  proving  another  felony.  When  a  man 
breaks  into  my  house  by  night,  it  must  be 
with  a  felonious  intent;  there  can  be  no 
doubt  of  his  intention,  and  consequently, 
proof  of  another  criminal  act  is  uncalled 
for.  In  fine,  as  it  appears  to  me,  there  is 
no  ground  for  granting  the  application. 

BosANQUBT,  J. — I  am  of  opinion  now, 
as  I  was  at  the  trial,  that  the  evidence  ob- 
jected to  should  have  been  received.  The 
defendant  conversed  with  the  voter  in  the 
outer  room,  and  wrote  his  name  upon  a 
paper,  which  the  voter  took  to  another 
person  in  an  inner  room,  and  there  received 
the  raonev.  Now,  was  it  not  important 
to  shew  whether  that  paper  which  the  voter 
carried  to  the  other  room,  produced  the 
result  complained  of?  If  thejtirydid  not 
believe  the  accusation, — if  they  did  not 
think  that  the  offence  was  sufBciently  esta- 
blished, it  was,  I  think,  very  material  to 
shew  how  the  defendant  acted  in  the  same 
place  under  similar  circumstances  in  regard 
to  other  votera.  It  was  material  to  shew 
whether  the  person  in  the  outer,  was  cog- 
nizant  of  what  was  done  in  the  inner  room. 
Was  not,  I  ask,  the  evidence  pregnant  to 
shew  that  the  act  of  one  was  the  act  of  the 
other,  and  tlutt  the  parties  acted  in  concert? 
I  am  also  of  opinion  now,  as  I  vras  at  the 
trial,  that  evident^  of  what  had  been  done 
in  another  place,  would  not  be  evidence 
with  regard  to  tliat  with  which  the  defen- 
dantwas  charged*;  it  would  not  be  evidence 
to  shew  that  which  the  defendant  had  done 
upon  this  occasion.  But  the  evidence  re- 
ferred to  that  which  had  been  done  under 


the  same  cirenmstancei,  and  in  the  nmn 

place ;  and  in  such  state  of  things,  con- 
sistently with  common  sense  and  common 
understanding,  the  evidenee  was  admisai- 
ble.  Reasonii^  from  analogy,  would  not 
this  be  evidenee  i^inst  these  two  persons 
upon  an  indictment  for  uttering  connterfeit 
coin  or  forged  notes  ?  It  is  then  objected, 
that  aocor£ng  to  the  terms  of  the  statute, 
the  offence  is  not  properly  charged,  inas- 
much as  the  defendant  did  not  by  himself 
corrupt  the  voter.  If  this  be  so,  if  the  act 
be  not  properly  charged,  it  is  difficult  to 
see  how  a  party  under  such  circumstances 
can  be  charged  at  all,  more  especially  when 
no  defect  is  imputed  to  the  declaratioo. 
But,  it  is  said,  that  the  case  is  notprovided 
for  in  the  act  of  parliament  If  this  be  so, 
it  will  be  impossible  to  gire  evidence 
against  a  person  who  corrupts  ▼oters  by 
means  of  an  agent.  If  the  defendant  here 
cannot  be  convicted,  it  will  be  impossible 
to  convict  any  one  who  eorrupts  by  means 
of  an  agent,  and  gives  money  dirough  him. 
Should  not  he  be  reckoned  an  agent  in 
corrupting  by  money,  who  remains  in  an 
outer  room,  who  converses  with  a  voter, 
and  questions  htm  for  the  purpose  of  satis- 
fying himself  as  to  his  feelings  and  dispo- 
sition, and  gives  him  a  paper  to  be  taken 
into  an  inner  room,  where  he  knows  the 
voter  will  get  money?  Is  not  diii  the  same 
thing  as  if  two  persou  went  ont  tf^etber 
to  ranvass  voters,  the  one  bearing  a  pnrse, 
the  other  without  one ;  and  the  one  with 
the  purse  gave  a  voter  1 0^  by  the  desire 
of  the  other?  If,  under  circumstances  like 
these,  two  persons  were  charged  with  aid- 
ing and  assistii^  in  the  commission  of  a 
felony,  could  there  be  a  doubt  that  in 
point  of  law,  they  would  not  be  considered 
and  d»lt  with  as  principals  ? 

CoLTHAv,  J.— l*he  statute  has  been 
framed  for  the  purpose  of  meetii^  two 
cases ;  the  one  where  bribery  is  eonmitted 
by  the  party  himself  aikd  the  other,  wbert 
he  commits  it  with  the  aid  and  oo-mera- 
tion  of  an  associate  by  whose  hand  die 
act  is  done.  The  act  ts,  I  think,  ri^tly 
charged  here,  as  done  by  the  defendant. 
To  establish  this  against  him  by  means  of 
co-operation,  the  evidence  is  not  to  be 
strictly  con6ned  to  an  act  done  at  the 
moment.  It  may  comprehend  other  nets 
which  reflect  light  npm  that  which  has 
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been  done;  and,  if  tach  were  not  the 
M«e,  it  would  be  absolutely  shutting  the 
door  against  sense  and  reason.  It  is  said, 
that  the  nile  should  not  be  applied  to 
penal  statutes.  But  there  are  cases  in 
abundance  to  warrant  this  proposition, 
that  acts  of  a  collateral  nature  may  be 
given  in  evidence  to  prove  the  mind  and 
diaposition  of  die  parties.  The  rule  for 
gnmtii^  a  new  trial  should  be  refused. 

Rute  refused  aceordingly. 

^  April  20. — ^With  regard  to  the  applica- 
tion for  entering  a  nonsuit, — 

TiHOAL,  C.J.  now  said — The  objection 
which  goes  to  a  nonsuit,  is  founded  upon 
the  improper  admission  (as  it  is  alleged) 
of  the  examined  copy  of  the  precept  to  the 
returning  officer.  But  upon  looking  at 
the  document,  I  come  to  the  conclusion, 
that  the  eridoice  was  properly  received. 
The  question  was,  whether  the  examined 
copy  of  the  |Hrecept  from  the  Sheriff  of 
SomeraetAhe  todw  Mayor  of  Bridgewater, 
whidi  was  seM  by  a  person  who  was  die 
sheriff's  agent  to  the  Crown  Office,  ahonld 
be  admitt^  aa  evidence  at  the  trial.  The 
objection  was,  that  it  should  not  have  been 
the  copy,  but  the  original  of  the  sheriff's 
precept,  which  ought  to  have  been  pro- 
duced ;  and  in  support  of  the  objection, 
it  was  said,  that  the  sheriff  was  not  obliged 
to  return  Uie  precept  to  the  Crown  Office 
at  all,  and  consequently  an  examined  copy 
of  tint  which  had  been  thus  returned, 
eoald  not  be  evidence,  iaaamnch  as  the 
Crown  Office  was  not  tlw  proper  ]^ace  of 
deposit.  When  we  look  to  the  course  of 
practice  which  has  been  pnnued  upon  tlie 
subject,  we  find  that  there  are  various 
eases  in  which  the  return  is  thus  made, 
and  we  find  ahw,  that  there  are  some  in* 
stances  in  which  it  ia  not,  according  to  the 
exigence  and  convenience  of  the  party. 
We  find  too,  that  it  is  the  proper  and  re- 
gular course  for  the  sheriff  to  return  not 
alone  the  writ  but  the  precept.  Upon 
looking  at  the  documents,  we  find  this  to 
be  manifest  and  clear.  The  writ  to  the 
afaeriff  is  to  elect  and,  to  certify  such  elec- 
tion nnder  his  seal  and  the  aeals  of  Uiose 
who  shall  be  present,  &e.  remitthig  one 
|>art  of  the  albresaid  indenture,  annexed 
to  these  presents,  tcwether  with  this  writ. 
But  his  precept  to  m  retnniiDg  officer  of 


a  borough,  requires  him  to  make  known  to 
him  immediately  afVer  the  said  election 
made,  how  his  warrant  shall  be  executed, 
"  that  he  (the  sheriff)  may  certify  the  same, 
together  with  the  said  writ,  and  this  pre- 
cept toour  Lord  the  King  in  his  Chancery." 
Thus  the  sheriff  requires  of  the  subordi- 
nate officer  to  return,  not  only  that  which 
is  contained  in  the  indentures,  but  also  to 
return  the  precept  which  is  given  him. 
And  the  indenture  between  the  officer  of 
the  borough  and  the  citizens,  witnesses 
"that  by  virtue  of  a  certain  precept  directed 
from  the  said  sheriff,  &c.  and  sewed  to 
this  indenture,  the  citizens,  &c.  according 
to  the  tenor  and  effect  of  the  aforesaid  pre- 
cept, and  of  the  writ  in  the  said  precept 
recited,"  8:c.  Thus,  it  ia  clear  that  the  pre- 
cept is  annexed  to  the  indenture,  is  a  part 
of,  and  is  incorporated  with  it.  If  such 
were  not  the  case,  the  return  of  the  sheriff 
would  be  unintelligible ;  for  in  that  return 
he  aayfl,^ "  The  execution  of  this  writ  ap- 
pears in  certain  schedules  hereunto  annex- 
ed.** Now,  what  schedules  could  there  be, 
if  the  indenture  alone  were  returned  with- 
out the  precept  to  the  returning  officer  ? 
for  only  part  of  the  indenture  is  sent  to 
the  sheriff,  the  other  remaining  with  the 
officer  of  the  borough.  Thus,  it  appears, 
that  if  the  practice  prevail  of  not  return- 
ing the  precept,  such  practice  must  have 
arisen  from,  and  been  occasioned  by  the 
negligence  of  under-sheriffs.  And  in  re- 
ference to  the  subject-matter  of  discussion, 
it  appears  by  rather  aaingular  coincidence 
in  Mead  v.  Robinson  (6),  that  the  objection 
was  directly  the  reverse  of  that  advanced 
here.  The  objection  there  was,  that  it  was 
the  <»py  of  the  precept  which  should  be 

(6)  Willea's  Rep.  422.  In  tbat  case,  on  behsif 
of  the  plaintiff,  tbe  under-sberiff  produced  tbe  pra- 
o«pt  itself  mratioiKd  in  the  declsratim,  under  the 
setl  of  tbe  oAm  of  tbe  sheriff,  npmA  and  retsnied 
\>j  tbe  mayor  to  tbe  aberiff,  together  with  tbe  iodea- 
ture,  which  indenture,  without  tlie  prec«pt,  was 
returned  with  the  writ  the  iheriff,  the  under- 
sheriff  proriog  tbe  practice  there  to  be,  not  to  re- 
turn the  precept  with  the  indentore.  It  wu  ob> 
jected  on  tbe  part  of  tbe  defimdant,  that  the  pre- 
cept, together  with  the  indenture,  ought  to  have 
been  returned  and  filed  in  Chancery,  and  that  a 
copy  of  tbe  precept  or  record  ought  to  bare  been 

E reduced.  Tbe  Court  obeerred,  that  it  was  not 
tid  in  the  declaration,  that  tbe  precept  was  re- 
turned, but  only  that  inch  precept  issued.  Tbe 
evidence,  tberetore,  was  Bumcient,  and  there  vtS 
DO  occasion  to  iriiew  Ibat  it  was  retomed. 
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produced,  ami  not  the  orif^nal ;  so  difficult 
is  it  to  satisfy  all  defendants  upon  suUects 
of  this  nature*  and  investigations  of  thift 
description.  The  application  for  entering 
a  nonsuit  should  be  refused, 
'i'he  other  Judges  concurring, — 


April  21.  J-  WBKET.OHr.WYLDE. 

Libel — Declaration. 

An  article  in  a  ma^aamu,  exprening  the 
writer's  sorroa  at  seeing  the  corretpenilcnce 
between  the  secretary  of  a  ratlvtay  corn- 
pan  1/  and  another  person  published,  and  ob- 
serc  'mg,  that  had  invention  been  taxed  to  blast 
the  character  and  throw  a  shade  over  the 
honour  of  the  company,  it  could  have  devised 
nothing  more  effective  than  this  stupid  cor- 
rexpondcnce,  and  still  more  stupid  publica- 
tion ;  and  also  imputing  trickery  and  decep- 
tion, and  the  cacoethes  scribendi,  and  scrib- 
bling propennlies  to  the  secretary;  and,  in 
reference  to  an  answer  he  was  about  to  fmt 
in  in  Chancery,  remind'mg  hoMf  that  shi^f- 
fling  and  low  cunning  nfmdd  not  do  in  lAol 
court: — Heldt  libellous  after  xerdici,  in  on 
actiom  by  the  secretary,  nhere  the  declara- 
tion merely  alleged  the  object  and  intention 
of  the  dffendant  to  be  to  injure  him  in  his 
character  of  secretary  to  tite  company,  but  did 
not  contain  any  special  averment*  or  tnnwii- 
does. 

The  plaintiff,  in  this  action,  was  the  se- 
cretary to  the  Eastern  Counties  Railway, 
and  the  defendant,  the  publisher  of  the 
•Jtailway  Magazine, 

The  declaration  contained  three  connts, 
and  alleged,  that  the  defendant  wishing  to 
have  it  believed  that  Urn  plaintiff  was  not 
fit  for  his  office  of  secretary,  published  in 
the  said  magazine  certain  libellous  matter 
of  which  the  following  are  the  material 
passages  ; — 

"  We  are  sorry  to  see  the  correspondaice 
which  has  taken  place  between  the  secre- 
tary of  this  company  and  Lord  Petre. 
Had  invention  been  taxed  to  blast  the  cha- 
racter and  throw  a  shade  over  the  honour 
of  the  company,  it  could  have  devised  no- 
thing more  effectual  tlian  this  stupid  cor- 


respondence, and  still  mott  atnpid  puUiea- 
lion  of  it."  Referring  to  an  agreement 
between  Lord  Petre  and  the  company, 
"  From  the  letters  of  the  aeeretary,  tbe 
agreement  was  not  intended  to  be  kept, 
for  he  talks  of  penal  sums,  which  we  sup- 
pose means  trickery  and  deception.  We 
presume  the  directors  must  feel  deeply  in- 
debted to  Mr.  Robertson,  for  the  glittering 
honours  and  brilliant  fruits  of  his  oacoetAcs 
scribendi.  To  admit  a  breach  of  faith,  and 
to  be  taxed  with  deliberate  falsehood,  (for 
that  is  the  real  meaning  of  the  matter,) 
these  are  not  the  services  by  which  every 
secretary  caa'  disUnguish  hit  directors. 
The  question  is,  are  they  worth  BOOL  a 
year?"  Referring  to  an  answer  intended 
to  be  put  in  by  the  plaintiff  in  Chancery, 
the  publication  observed,  *'  But  we  assure 
him,  that  shuffling  and  low  cunning  will  not 
succeed  inthatcourL"  In  commenting  upon 
"the  pompous  advertisements  by  tbe  com- 
pany, of  the  forward  state  of  their  worses," 
and  of  the  great  number  of  men  employed, 
the  writer  observed,  "  the  number  actually 
employed  were  but  four  to  a  mile,  barely 
sufficient  to  keep  the  weeds  down,"aod  con- 
cluded by  askioR,  "did  such  advcrtiaonent 
proceed  seriously  from  men  of  butineM, 
or  was  it  another  result  of  Mr.  Robertson's 
scribbling  propensiUest  Is  it  for  these 
scribbling  propensities  he  receives  8001.  a 
year!" 

AAer  verdict  for  the  plaintiff, — 
Erie  moved  to  arrest  the  judgment,  on 
the  ground,  that  upon  the  face  <^  the  de- 
claration there  was  nothing  to  shew  that 
any  imputation  was  cast  upon  the  plaintiff, 
which  could  injure  him  personally.  There 
was  no  statement  by  innuendo  or  otberwaM, 
that  he,  by  hia  conduct,  had  brou^t 
credit  upcm  the  cmnpany,  and  there  was  no 
assertion  or  innnuation  that  he  had  done 
anything  which  he  was  not  authorised  to 
do.  How,  then,  could  the  allied  libel  be 
said  to  endanger  his  salary,  or  prejudice 
him  in  the  estimation  or  opinion  of  those 
by  whose  directions  and  under  whose  coa- 
troul  he  had  acted  f 

TiNDAL,  C.J. — It  is,  I  diink,  inpoauU* 
to  read  the  counts  of  this  dedaratioo  with- 
out coroii^  to  tbe  cooclifbion,  that  the 
writer  intended  to  impute  a  want  of  pro* 
dence,  diNretion,  and  ^ood  aenie  to  tbe 
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pluiitiff,  ia  the  diicharge  of  liii  doty  at 
■eeretery  to  ibe  compftny,  whose  officer 
he  was ;  and)  consequently*  that  his  salary 
of  soot  a  year  was  placed  in  jeopardy. 
The  first  count,  it  will  be  seen,  imputes 
the  cacoetket  tcribendi  to  the  plaintiff.  In 
the  second^  he  is  reminded,  that  shuffling 
and  low  cunning  will  not  succeed  in  the 
Court  of  Cliancery.  The  third  refers  back 
to  the  eacoethes  scribetuU  already  imputed, 
and  asks,  was  a  certain  incident  another 
result  of  the  plaintiff's  scribbling  propen- 
sities; and  it  must,  I  think,  be  admitted 
by  all,  that  a  more  dai^roua  fault  could 
not  be  imputed  to  a  aecretaryi  than  that 
of  wriUi^  too  much.  The  rule  ahould  be 
refused. 

Park,  J. — I  agree.  I  would  venture  to 
suggest,  that  speaking  too  much  is  as  dan- 
gerous a  quality  in  a  secretary  as  that 
other  fault  which  has  been  referred  to  by 
my  Lord. 

BosAiiatisT,  J.  and  Couuak,  J.  coa- 
curring— 

Rule  refuted. 


1S38.     \  HOCXIM  0.  BROWH  AHD  AH- 

April  S7.  J  OTHER. 

Inwloent — Principal  and  Surety — An- 
mnty. 

A  mtrety  in  a  jmnt  wui  aeparale  mtrraai 
of  attorney  for  the  pajfwtent  of  an  annuity, 
is  not  relieved  from  kit  retpontibiUty  to  the 
grantett  hy  the  eUtcharge  under  the  In*ol~ 
vemt  Debtor*  Act  of  his  principal,  tite 
granlor,  there  being  no  clause  in  the  Insol- 
vent Debtors  Act  similar  to  that  if  the  55tk 
of  the  Bankftipt  Act^  for  the  protection  of 
swvlirs. 

Tmpaas  ibr  seising  and  taking  the 
goods  of  the  plaintiff,  under  colour  of  a 
writ  fieri  fadas.  The  defendants  plead- 
ed a  judgment  recovered  in  the  King's 
Bench,  agaiast  die  plaintiff  and  one  Charles 
V.  Gaveuor,  for  a  debt  of  1,2007. ;  and 
that  thereupon  a  testatum  feri  facias  was 
sued  out,  directed  to  the  sheriff  of  Mid- 
dlesex, indorsed  to  levy  36/.,  by  virtue  of 
which  the  sheriff  seised  the  goods,  &c. 
Replication,  alleging  that  the  defendants 
bad  coQtracted  witli  Charles  V.  Gaveuor 
for  the  abwlnte  purchase  of  an  annuity  of 


I85i  15s.,  for  the  price  of  ],300t;  and 
that  it  was  agreed,  that  the  annuity  should 
be  further  secured  by  the  joint  and  several 
warrant  of  attorney  of  Gavenor  and  the 
plaintiff:  that  Gavenor  granted  the  annuity 
out  of  certain  premises,  to  be  payable 
quarterly;  and  that  Gavenor  and  the 
plaintiff,  as  such  surety,  executed  the 
warrant  of  attorney ;  and  it  was  agreed, 
that  the  judgment,  when  confessed  and 
entered  thereon,  should  stand,  and  be 
considered  as  a  collateral  security  for  the 
payment  of  the  said  annuity :  that  the 
judgment  was  accordingly  entered  up,  and 
was  the  same  mentioned  in  the  plea,  and 
the  iestatimjt.  fa.,  also  mentioned  in  the 
plea,  was  sued  out  thereon.  It  was  then 
alleged,  that  afler  the  recovery  of  the 
judgment,  and  before  the  committing  of 
the  grievance,  and  before  the  1 4th  of  June 
1836,  to  wit,  on  the  15th  of  May  1836,  a 
sum  of  money,  for  one  of  the  quarterly 
payments.of  the  annuity,  became  due,  for 
the  due  payment  of  which  sum  the  plaintiff, 
as  such  surety,  was  liable ;  but  that,  after 
the  recovery  of  the  judgment,  and  long 
before  the  arrear  of  instabnent  had  become 
due  and  payable,  Gavenor  was  a  prisoner, 
within  the  meaning  of  the  Insolvent  Debt- 
ors Act  (7  Geo.  4.  c.  £7.), and  petitioned  for 
his  discharge,  and  was  discharged  by  tlie 
Insolvent  Debtors  Court,  tmder  that  act ; 
and  thereby,  and  by  force  and  in  pursuance 
of  auch  discbai^e,  the  said  plaintiff  theq 
became  and  was  released  and  discharged 
from  all  his,  the  plaiatiff^s,  liability  to  the 
defendants,  in  respect  of  the  said  annuity, 
and  from  all  payraenu  thereof  to  be  made 
by  him,  and  of  and  from  the  said  sum  of 
SiL  IBs.  9d„  parcel  of  the  said  sum  of 
86^  Of.  7d,,  and  all  damages  and  costa 
occasioned  by  the  non-payment  thereof. 
Veri&cation. 
Special  demiurrer. 

Channell,  for  the  demurrer. — It  may  be 
considered,  that  where  there  are  two 
debtors,  as  in  the  present  case,  upon  one 
joint  contract,  that  which  (whether  it  is  an 
act  in  pmtt  or  a  deed,)  relieves  the  one 
will  also  enure  to  the  benefit  of  the  other. 
But  the  doctrine  does  not  apply  here — the 
present  case  rests  upon  a  foundation  en- 
tirely diOerent ;  and  it  was  never  the  in- 
tention of  the  ki^lature,  that  the  statute 
should  operate^  ai  here  contended  foff 
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against  faim  whose  remedy  against  the 
principal  is  gone.  The  point  is  established 
in  Cowley  v.  BusseU(l),  the  marginal  ab- 
■tractof  which  is,"  thatalthough  the  grantor 
of  an  annuity,  who  it  discharged  out  of 
custody  under  the  Insolvent  Act,  51 
Geo.  3.  c.  1S5,  is  discharged,  both  as  to 
his  person  and  property,  from  all  future 
payments  of  the  annuity,  the  act  is  no  dis- 
charge of  his  sureties  or  of  specific  secu- 
rities." There,  Mansfield,  C.J.  says,  "  the 
words,  *  without  prejudice  to  their  r^pec- 
tive  securities,'  may  mean,  that  if  a  man 
has  any  specific  security  on  hand,  it  ahould 
not  be  taken  from  him  ;  or  if  he  has  sure- 
ties, that  they  should  not  be  disduvged." 
And  80  in  Page  v.  BuueU(2)  it  was  held* 
that  a  person  discharged  under  the  huol- 
Tent  Act,  £1  Greo.  3.  c.  125,  it  liable  to  hit 
turety  for  the  arreara  of  an  annuity  due 
since  his  discharge,  which  the  surety  has 
been  obliged  to  pay,  Bayley,  J.  saying, 
"  even  in  the  case  of  a  bankrupt,  if  the 
annuity  creditor  does  not  come  in  and 
prove,  but,  disregarding  the  bankruptcy, 
aues  the  surety,  the  surety  cannot  insist 
upon  the  certificate ;  and  tf  he  cannot,  may 
not  the  surety  afterwards  resort  to  the 
bankrupt?"  To  the  same  effect  is  Powell 
V.  JEason(3)t  where  it  was  held,  that  a 
discharged  inaol  vent  is  not  exonerated  from 
the  claim  of  a  surety,  who  pays  subse- 
quently to  the  dischai|;e  a  debt  due  before} 
and  in  that  case,  Tindal,  C.J.,  after  com- 
menting upon  the  10th  and  44th  sections 
of  the  7  Geo.  4.  c.  57,  says — "  As  a  con- 
firmation of  this  view  of  the  subject,  we 
find,  that  in  an  act  passed  the  year  before 
the  Bankrupt  Act,  6  Geo.  4.  c.  16,  a  ma- 
chinery is  employed  to  rdieve  the  bank- 
rupt from  the  claim  of  a  surety,  for  he 
may  pay  the  debt,  and  stand  in  the  place 
of  the  original  creditor.  There  is  no  such 
clause  in  the  present  act,  from  which  we 
may  infer  that  the  legislature  intended  to 
dncharge  a  bankrupt  from  such  daims, 
but  not  an  insolvent. '  The  51  st  section  of 
the  Insolvent  Debtors  Act  will  remove  all 
doubt  upon  the  subject,  if  any  should  be 
tupposed  to  remain.  That  section  enacts, 
"  that  annuity  creditors  afaall  be  entitled, 

<1)  4T>init.  460. 

(t)  «Ufta.&8slw.55l. 

<5>  8Bbs.«S;s.«.ll4nr  j.R*p.(iM.)C,P.ll. 


in  respect  of  such  value,  to  the  benefit  of 
all  the  provisions  made  for  creditors  by 
this  act,  without  prejudice,  neverAdess, 
to  the  respective  securUie»  of  such  creditor 
or  creditors,  excepting  as  respects  such 
prisoner's  discharge  under  this  act. 

Hoggins,  contrk. — The  question  here 
is,  as  to  the  liability  of  a  surety  for  the 
grantor  of  an  annuity,  who  becomes  insol- 
vent. The  argument  is,  that  the  plaintifT 
is  merely  liable  under  the  warrant  of  at- 
torney; and  if  he  can  be  charged,  as  is 
now  sought,  the  object  of  the  Insolvent 
Debtors  Act  will  be  defeated.  That  object 
was,  to  exonerate  the  insolvent  from 
all  his  liabilities  and  their  eonseqnencet. 
But  such  will  not  be  the  case,  if  the 
doctrine  set  up  be  estaUithed,  for  he  will 
be  still  liable  to  his  surety  by  circuity  of 
action.  The  cases  cited  do  not  apply— 
Page  vi  Bvstell  was  under  a  different 
enactment,  51  Geo.  3.  c.  125  ;  and  though 
Powell  V.  Eason  was  under  the  present 
act,  it  originated  in  a  promissory  note, 
and  turned  on  the  10th  and  46th  sections, 
and  not  on  the  51st,  as  this  does.  That 
section  extends  the  dischai^  of  the  in- 
solvent to  sums  payable  by  way  of  annuity ; 
and  tliat  which  operates  as  an  absolute 
discharge  to  tbe  insolvent  does,  it  is  con- 
tended, operate  in  the  same  way  as  to  the 
surety.  Suppose  the  conveyancer  bad  made 
the  fuaintift*  a  granting  party  to  the  deed, 
what  would  the  consequence  be  \ 

[TtifDAt.,  C.J. — In  such  case,  the  dis- 
cussion would  not  arise,  as  the  plaintiff 
would  then  be  a  principal,  and  not  a 
surety.] 

The  Court  will  consider  what  the  aitu- 
ation  of  tbe  plaintiff  would  be,  if  the  prin- 
cipal were  a  bankrupt ;  and  it  would  be  not 
a  little  extraordinary,  if  a  bankrupt  were 
in  a  better  siluatiim  as  to  hit  tvrtty  than 
an  insolvent. 

[TiKDAK,  C.J. — There  was  no  daose 
introduced  in  the  Inaohrent  Debtors  Act^ 
which  was  passed  a  year  after  the  Bank- 
rupt Act,  similar  to  tlie  55th  section  of  tbe 
latter,  which  made  the  certificate  of  the 
bankrupt  a  discharge  to  the  claims  of  die 
surety.] 

The  injustice  of  visiting  the  surety  with 
the  consequences  of  the  insolvent's  d«- 
fiiult,  under  drcumstanees  like  the 
wnt,  and  thereby  patting  the  iniolTent  ia 
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t  vwit  condition  Aan  if  he  were  a  bank- 
nnt,  is  uhvioua. 

[TiiDAL,  C,J,— If  the  argament  were 
veil  founded,  it  might  be  asked,  why  a 
ma  requires  a  security  at  all  7] 

Id  coming  to  their  conclusion,  the  Court 
villwesh  well  the  consequences  of  render- 
ing die  liisolTent  Debtors  Act,  as  far  as  this 
cttc  extends,  a  nullity,  which  will  certainly 
be  the  case,  if  the  discharged  insolvent  be, 
^  drcuty  of  aetioD,  rendered  liable  to  his 
mrety. 

TiiDAt,  C.J. — This  case,  as  it  appears 
to  me,  may  be  decided  by  referring  merely 
to  tftecoDcludiDg  terms  of  the  5Ist  section 
of  the  Insolvent  Debtors  Act,  7  Geo.  4. 
c.  ij,  which  extends  the  discharge  to  any 
nun  of  money  which  shall  be  payable  by 
say  of  annuity,  &Cm  or  other  securities  of 
aj  aatore  whatsoever,  and  authorizes  and 
OBjowers  the  Court  to  ascertain  the  value, 
i^rd  being  had  to  the  original  price 
pna,  &c,  deducting  therefr<mi  such  di- 
Dsnntiott  in  the  value  thereof  as  shall 
hm  been  caused  by  the  lapse  of  time, 
Ac,  in  which  case  the  creditor  may,  if  he 
with,  have  whatever  remedy  the  circum- 
■tanees  afford  against  the  original  grantor. 
The  ■ection  then  concludes  with  these 
voids— "And  such  creditor  or  creditors 
■hail  be  entided,  in  respect  of  such  value, 
to  tbe  benefit  of  all  the  provisions  made 
for  creditors  by  this  act,  milhout  prejudice 
wrtieUu  to  the  respective  tecuritiea  of 
wh  creditor  or  creditors,  excepting  as 
retpeeta  snch  prisoner's  discharge  under 
tin  act"    Now,  what  were  the  circum- 
(tsnces  in  which  the  parties  here  were 
placed  with  regard  to  each  other?  The 
plain  tiff  became  surety  in  a  joint  and  sepa- 
nts  warrant  of  attorney  for  a  person,  the 
grantor,  who  became  insolvent,  to  the  de- 
cants, the  grantees  of  an  annuity ;  and, 
at  the  moment  when  the  latter  attempt  to 
pot  their  security  in  force,  they  are  met 
hy  the  objection,  that  the  surety  is  relieved 
fivn  the  original  responsibility,  by  the  dis- 
chsr^  of  the  princ^tal,  the  grantor  of  the 
anonty,  under  the  Insolvent  Debt<»»  Act. 
In  my  opinion,  the  case  is  within  the  ex- 
ception in  the  clause  of  the  statute,  which 
allows  the  creditor  his  full  remedy  against 
the  collateral  security,  and  thereby  dis- 
charges the  person  of  the  debtor  from  his 


(the  annuity  creditor's)  claim ;  and  the 
only  question  is,  whether  the  exception  in 
the  clause  is  to  be  so  limited  and  under- 
stood, as  not  to  allow  the  surety  to  hold 
his  principal  still  responsible,  after  his 
discharge  under  the  act ;  and  it  is  said  in 
the  argument,  that  such  responsibility  does 
not  exist,  as  the  party  is  already  dischai^^ 
from  the  originu  debt,  which  he  could  not 
be  said  to  be,  if  the  surety  had  it  inhis  power 
to  commence  an  aetion  against  him  for 
money  paid  to  his  use.  But,  upon  a  review 
of  similar  incidents,"  we  find,  that,  under  the 
old  IrankrupC  law,  it  was  competent  to  the 
surety  to  maintain  an  action  against  his  • 
principal,  the  bankrupt,  who  had  obtained 
his  certificate  (4) ;  and  in  the  recent  sta-. 
tute,  the  injury  now  complained  of  is  pre- 
vented, by  the  introduction  of  a  clause 
which  is  omitted  here.  In  short,  we  can- 
not supply  the  machinery  originally  omit- 
ted in  the  statute  which  forma  the  subject 
of  discussion ;  and  our  judgment  should 
be  for  the  defendants. 

Pabk,  J. — ^Ilie  question  does  not  now 
arise  for  the  first  time  ;  it  was  under  the 
consideration  of  the  Court  in  the  year 
1827,  in  Freeman  v.  Burgess  (5),  on  a 
motion  to  dischai^e  the  original  debtor, 
an  insolvent,  who  had  been  arrested  by  his 
surety  for  the  arrears  of  an  annuity  accru- 
ing subsequently  to  the  insolvent's  dis- 
charge, and  paid  by  the  surety.  That  case 
was,  it  must  be  admitted,  not  quite  accor- 
dant with  the  present,  for  the  decision 
there  was,  that  the  party  should  not  be 
liberated  on  motion;  and  if  it  stopped 
there,  it  would  not  be  much  of  a  precedent 
upon  this  occasion.  But  I,  for  one,  went 
fully  into  the  subject,  and,  observing  upon 
the  old  bankrupt  law,  said,  it  wrs  clear 
that  the  49  Geo.  9.  c,  181.  made  no  pro- 
vision for  the  surety,  as  the  recent  Bank- 
rupt Act,  G  Geo.  4.  c.  16,  contained  an 
entirely  new  clause,  the  55th,  upon  the 
subject.  It  is  said,  that  it  is  a  hardship 
that  the  surety  shoidd  be  liable  for  a  debt 
from  which  principal  is  relieved ;  but 
the  answer  is,  no  relief  is  given  by  the 
statute  to  the  surety ;  and  if  such  were  the 
intention  of  the  legislature,  they  would 

(4)  Vide  Flanagin  t.  WtUcioi,  3  B.  &  Aid.  186 ; 
■.c.  1  BiDg.  413,  in  arror.  Welsh  v.  Welsh,  4 
Mau.  fit  Selw.  335. 

(s;  4  Bbg.  416;  s.  c.  6  Uw  J.  Rep.  CP.  94. 
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hare  said  it  in  two  or  three  words ;  but 
tKey  have  not.  Why,  (to  follow  up  an  ob- 
servation made  by  my  Lord,)  I  ask,  when 
I  purchase  an  annuity,  do  I  seek  a  secu- 
rity for  the  payment  ?  clearly  for  this,  that 
if  the  one  should  fail,  I  may  have  recourse 
to  the  other.  In  short,  the  words  of  the 
section  are  irresistible ;  and,  so  far  from 
removing  responsibility  from  the  surety, 
they  keep  him  liable.  A  similar  principle, 
as  I  have  said  before,  found  a  place  in  the 
old  bankrupt  law :  that  was  obviated  by 
the  introduction  of  a  new  clause  in  the 
late  statute ;  and,  as  there  is  no  similar 
clause  in  the  Insolvent  Debtors  Act,  the 
general  principle  extends,  and  must  be 
acted  on  here.  Our  judgment  should  be 
for  the  defendants. 

BosANQUET,  J. — The  annuity  creditor 
has  a  vested  right  to  sue  the  surety,  upon 
the  non-payment  by  the  grantor.  Here, 
the  grantor  was  insolvent,  and  unable  to 
pay ;  and  it  is  said,  that  the  creditor  is 
deprived  of  his  right  of  proceeding  by 
action  asainst  die  surety,  because  the  in- 
solvent nad  been  discharged  under  the 
statute.  But  we  should  not  come  to  this 
oondusion,  unless  we  are  Compelled  by  the 
most  express  words— unless  thus  com- 
pelled, we  should  not  deprive  the  creditor 
of  his  right  to  sue,  except  that  creditor  has 
himself  released  the  demand.  This,  it 
should  be  also  recollected,  was  the  act  of 
the  legislature,  for  the  purpose  of  reliev- 
ing the  insolvent ;  the  creditor  has  himselt 
done  nothing.  The  result  was  similar  in 
the  old  bankrupt  law ;  but  now,  a  parti- 
cular provision  has  been  introduced  upon 
the  suhject.  Neither,  in  the  present  bank- 
rupt law,  is  the  surety,  as  it  has  been  al- 
lied, relieved  altogether,  for  the  annuitant 
must  prove  under  the  commission  for  the 
value  of  the  annuity,  which,  if  the  surety 
pay,  he  shall  be  discharged ;  and  if  the 
surety  shall  not,  *'  before  any  payment  of 
die  said  annuity  subsequent  to  the  bank- 
ruptcy shall  have  become  due,  pay  the  sum 
so  proved  as  aforesaid,  he  mfl^  be  sued  for 
tlie  accruing  payments  of  such  annuity 
until," &c.  'llius,  in  either  case,  the  surety 
must  pay.  In  the  following  year,  the  In- 
solvent Debtors  Act  was  passed ;  and  it 
contains  a  clause,  (the  filst,)  which  makes 
the  annuity  creditor  of  the  insolvent  ad- 
missible as  a  alitor ;  but  it  contains  no 


provision  to  dischai^  the  surety  fnm  his 
responsibility  as  to  the  debt  of  the  insoU 
vent,  and  he  sdll  remains  surety,  as  tbe 

principal  debtor  has  failed.  We  therefore 
cannot  deprive  the  grantee  of  his  remedy 
against  the  surety,  if  we  are  not  authoris- 
ed by  the  express  words  of  the  statute, 
and  by  some  exemption  as  to  the  surety. 
Besides,  the  question  is  not  merely  be- 
tween the  principal  and  his  surety;  it  is 
one  which  aSects  the  rights  of  creditors ; 
and  we  cannot,  as  I  said  before,  prevent  a 
creditor  from  goti^;  against  a  surety,  his 
debtor.  There  is  nothing  in  tbe  dause 
which  leads  to  this  condusion ;  I  do  not 
understand  it  in  such  light;  the  exceptioa 
leads  to  the  opposite  inference :  and  our 
judgment  should  he  for  tbe  defendants. 

CoLTUAN,  J.  —  If  we  were  at  liberty 
to  speculate  upon  the  statute,  and  die 
grounds  which  influenced  the  firamers,  1 
should  not  be  insensible  to  the  argument 
advanced  by  Mr.  Hf^gins,  namely,  that 
in  consequence  of  our  decision  upon  tbe 
subject,  the  mode  of  giving  relief  to  tbe 
insolvent,  and  the  circumstances  under 
which  such  relief  is  given,  will  be,  to  a 
certain  extent,  limited  and  confined.  But 
we  are  not  at  liberty  to  speculate  thus. 
We  must  t^e  it  for  granted,  that  the  sU- 
tute  exhibits  the  whole  mind  and  intention 
of  the  legislature.  It  may  be  an  impro- 
bable supposition  that  it  was  the  intendon 
of  the  legislature  to  put  the  surety  of  the 
bankrupt  in  a  better  situation  than  the 
surety  of  the  insolvent.  Be  this,  however, 
as  it  may,  whether  the  result  has  been  the 
consequence  of  design,  or  whether  it  has 
proceeded  from  inadvertence — whether  it 
has  been  tliat  which  tncitria  Jiidit,  we 
must  be  governed  by  die  words  of  the  sta- 
tute ;  and  their  effect,  I  think,  is,  to  dis- 
charge the  party  taking  the  benefit  of  tbe 
act,  as  to  his  person,  from  all  solicitatioB 
and  trouble  at  the  suit  of  his  original  cre- 
ditor, but  they  do  not  exonerate  him  from 
the  claims  of  his  surety.  The  construction 
of  the  section  must,  I  think,  in  this  respect, 
be  conBned,  and  the  case  of  the  surety 
must  be  left  untouched,  as  at  common  law. 
Judgment  should  be  for  the  defeodanta. 

Judgment  accordhtgljf. 
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May  5     )       HARTIN  ».  SMITH. 

PlaiJSng-^Mimey  had  and  received— 
Wager. 

In  am  aetitM  far  money  had  and  received, 
the  defmce  tkat  the  money  received  by  the 
defendant  to  be  ptud  over  to  the  plaintiff", 
was  the  amount  of  an  illegal  wager  on  a 
horte-racef  cannot  be  set  up  under  the  plea 
of  iwm  awunpsit,  hnH  mut  be  pleaded 
apeeiallff. 

AssumpBit  for  money  had  and  recrived. 

Plea—ifon  usumpsit. 

At  the  trial,  before  Coltm^n,  J.,  at  the 
Sittings  at  Westminster  in  Hilary  term,  it 
appeared  that  a  wager  of  1,0002.  had  been 
laid  on  the  resalt  of  a  trottii^  mateh  be- 
tween two  celebrated  horses,  in  which 
wager,  the  plaintiflT  and  the  defendant  each 
tout  shares,  and  were  on  the  winning  side. 
The  defendant  promised  to  pay  the  plain- 
tiior  his  proportion  as  soon  as  he  received 
it  from  the  owner  of  the  winning  horse, 
bat  having  failed  to  do  so,  the  action  was 
brought  to  recover  the  amount  so  received. 
It  was  objected  that  the  plaiidiff  must  be 
nonsuited,  on  the  ground  that  the  wager 
was  illegal ;  but  the  learned  Judge  being 
of  opinion  that  illegality  of  consideration 
ooght  to  have  been  speciaUy  pleaded,  a 
verdict  was  found  fiir  the  plaintiff. 

Hmi^ny  obtained  a  rule  rati,  to  set 
aside  that  verdict,  and  for  entering  a  non- 
suit. He  referred  to  16  Car.  2.  c.  7,  18 
Geo.  8.  c  19,  WhaUy  v.  Pa.pt  (1),  Tewtnt 
V.  El\Mm{%\  Farmer v.Rmselt (3),  Haste- 
torn  V.  Jackson{4),  ShiUtto  v.  Theed(S), 
for  the  purpose  of  shewing  the  illegality 
of  the  wager ;  and  he  cited  SoUy  v.  Neish 
(6),  to  prove  that  this  defence  m^ht  be 
given  under  the  general  issue. 

Martin  shewed  cause,  referring  to 
Vaughan  v.  Whitcomb{7),  Simpton  v.  Blase 
{S\  and  Cope  v.  Romlands  (9),  upon  the 

(1)  SBm.&P^L51. 
(S)  1  B<M.  fit  Ptd.  3. 
<S)  Ibid.  t96. 

<4)  8  B.  &  C.  2S1 ;    e.  6  Uw  J.  R«i.K.B.  S18. 

(5)  5  Moo.  &  Pftj.  303. 

(6)  aTyr.eiS;  s.e.  S  Cr.  M.  &  B.  3S5t  4 
Jmw  J.  R«p.         Ezefa.  SSO. 

(7)  *  New  Rep.  413. 

(8)  7  Ttont  t46. 

(9)  C  Mee.  &  Wels.  149;  t.  e.  6  Law  J.  lUp. 
(II.S.)  Exch.  63. 

Kew  Sbbies,V11.-C.F. 


iobject  of  the  ill^allty  of  the  traniaetion ; 
and  he  contended,  that  this  defwce  ot^hc 
to  have  been  set  forth  specially,  pmrsuant 
to  the  rales  of  Hiluy  term,  4  Will.  4-^ 
"  headings  in  particular  actions"  ( 1 0). 
Sidly  v.  Nash  did  not  apply ;  the  discuft- 
sion  there  arose  principally  upon  the  repli- 
cation de  injurid,  which  was  held  to  be 
bad,  as  the  plea  was  not  a  matter  of  excuse, 
but  a  denial  of  the  promise  to  the  platntiflT. 
Potts  V.  i^parro»(ll)  will  guide  the  Court 
to  their  conclusion :  there  it  was  held,  that 
illegali^  of  consideration  must  be  pleaded 
even  where,  illegal  services  having  been 
performed,  no  contract  to  pay  for  them 
can  be  implied. 

Hwiffrey,  in  siqiport  of  the  rule,  relied 
on  the  first  rule,  whidi  states  the  eflfisct  of 
the  plea  of  mm  attumpntt  to  be  adeniid  of 
the  matters  of  Act  from  whidi  the  contract 
or  promise  alleged  may  be  implied  by 
law.  Here,  the  receipt  of  the  money  by 
the  defendant,  made  it,  in  law,  money  had 
and  received  to  the  use  of  the  plaintiff, 
and  the  plea,  according  to  the  rule,  put  in 
issue  the  matters  of  fact,  from  whidi  the 
contract  or  promise  alleged  was  impHed. 
The  first  rule  should  be  read  without  any 
reference  at  alt  to  the  third.  It  is  also  a 
fallacy  to  interpret  the  rules  by  means  of 
the  instancesand  examf^  which  are  giveiK 
It  is  said,  that  the  defendant  was  bound 
to  confess  and  avoid.  But  the  instances 
given,  do  hot  confess  and  avoid  at  all. 

[Bhahqqet,  J. — The  olject  o£  the  rale 
was,  to  put  pleadii^  in  assumpsit,  on  the 
same  footing  with  pleadings  in  actions  on 
Bpecialties.J 

Suppose  an  action  were  brought  for 
money  had  and  received  to  the  use  of  a 
married  woman,  could  not  the  defendant 
give  her  coverture  in  evidence  under  the 
plea  of  non  auumpsii  ?  It  is  contoided 
she  could. 

TiNDAL,  C.J. — I  am  inclined  to  the  opi- 
nion, that  upon  the  true  construction  of  the 
new  rales,  the  otyection  which  has  been 
advanced  here,  and  which  is  founded  upon 
the  illegality  of  the  consideration,  must  be 
pleaded.    The  general  rule  states  in  the 

(10)  Tlie  rules  and  ezainplet  referred  to,  ere 
•Ut«d  ia  the  iod^entofTindiil,  CJ. 

(11)  1  Bing.  N.C.  394 1  s.e.  4  Law  J.  Ren. 
(ma)  G.F.  SOL 
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fint  puragrapli,  that  "in  till  actions  of  As- 
sumpsit, except  on  bills  of  exchange  and 
promissory  notes,  the  plea  of  mm  wavquU 
shall  operate  only  as  a  denial,  in  fact,  of 
the  express  contract  or  promise  alleged, 
or  of  the  matters  of  fact  from  which  the 
contract  or  promise  alleged  may  be  implied 
by  law."   The  first  part  of  the  rule  refers 
to  a  denial,  in  fact,  of  the  express  promise 
or  contract  alleged.    The  second  part  re- 
fers to  the  denial  of  the  matters. of  fact 
from  which  the  contact  or  promise  alleged 
may  be  implied  by  law.    The  meaning  of 
the  rule  is  still  further  explained,  when  we 
turn  to  the  examples  which  are  first  given 
of  express  contracts,  and  which  shew  how 
the  nile  deals  with  them.    Then'  we  are 
referred  to  an  example  of  contracts  implied 
by  ]ftw,  and  we  also  learn  how.  diey  are 
dealt  with.    In  tbe  example  given  of  the 
action  for  goods  sold  and  delivered,  the 
plea  of  fMNt  MwmpsU  will,  it  is  said,  operate 
as  a  denial  of  the  sale  and  delivery  in  point 
of  fact.    In  the  like  action  for  money  had 
and  received,  it  wilt  operate  as  a  denial 
both  of  tbe  receipt  of  the  money*  and  the 
existence  of  those  facts  which  make  such 
receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff.    Here,  let  us  pause 
for  a  moment,  and  let  us  suppose  the  case 
of  a  man  selling  goods  for  the  purpose  of 
smu^lingi  and  making  himself  active  in 
the  sale(12}.   Surely,  in  aaactim  for  the 
prieei  tbe  defendant  shoiUd  not  be  allowed 
tb  avaU  himself  of  such  ground  of  defence, 
without  bringing  it  to  tbe  mind  of  the 
plaintiff  by  special  pleadings    llie  rule,  it 
is  to  be  observed,  goes  a  little  farther  than 
denying  the  facts,  which  pritnd  facie  give 
the  plamtiffa  right  to  allege  that  the  money 
was  received  to  his  use ;  it  also  denies  the 
existence  of  those  facts  which  make  such 
receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff*.    There  is  not*  under 
these  circumstances,  as  it  is  said,  a  double 
effect  given  to  the  rule.   It  does  not,  as  it 
ii  contended,  operate  as  a  simple  denial  of 
iacU,  and  also  as  if  it  were  a  ^murrer.  We 
can,  I  think,  ctane  to  no  other  ctmclusion 
than  this  which  I  have  attained,  when  we 
couple  this  with  the  third  rule,  which  says, 
"In  every  species  of  assumpsit,  all  matters 

(It)  A*  to  neb  wppoMd  OMO,  vide  Pelleest «. 
Ai««li,  KBd  tbs  mtbontiM  then  eit«d,  2  Cr.  M.  Ac 
R.  311 ;  s.  e.  4  Lav  J.  Rep.  (ii.s.}  Excb.  326. 


in  confession  and  avoidance,  including  not 
only  those  by  way  of  discharge,  but  tbdse 
which  shew  the  transaction  to  be  either 
void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  ahall  be 
a^Kcially  |deaded."  This  rule  includes  not 
alone  express  contracts,  but  those  im-* 
plied  by  bw.  amongst .  which,  the  acti<Hi 
for  money  had  and  received  is  to  be  num- 
bered. And  amongst  the  examples  giv<ra 
of  that  which  must  be  specially  pleaded, 
we  find  "  illegality  of  consideration  either 
by  statute  or  common  law."  Now,  what  is 
the  ground  of  defence  here  7  la  it  not 'the 
illegality  of  the  o>nsideratioQ  by  statute? 
Is  it  not  tl^at  a  aum  of  moti^y.  had  been  re- 
ceived for  the  use  of  the  plainti^  but  tb«e 
it  w(as  in  cauequenee  of  a  wager  upon  a 
horse  race,  which  was  by  statute  rendered 
illegal  ?  .  Here,  therefore,  the  rule  ia  itt 
first  part  lays  doWn  that  the  proprie^  of 
using  the  plea  of  non  Mtwmfmt  will  depend 
on  that  which  is  to  be  proved  upoa  issue 
joined ;  and  here  it  is  impossit»e  not  to 
see  that  tbe  illegality  results  from  the  sta- 
tute, and.  it  should,  in  my  opinion,  be 
pleaded.  I  can  easily,  distinguish,  this  from 
the  case  put  in  the  argument,  of  money 
paid  to  the  use  of  a  married  woman,  and 
upon  which,  I  give  no  opinion.  Here, 
it  is  said,  that  an  action  ia  brought  by 
plaintiff  for  money  had  and  received  to  his 
use ;  but  it  turns  >ont,  that  tbe  evidence  to 
dri^  the  claim,  would  be  a  denial  of  tbe 
facts  and  circumstance^  which  would  make 
that  which  it  is  said  to  be,  money  .had. and 
received  for  the  plaintiff's  use.  This 
should  be  pleaded.  We  are,  as  far  as  I 
can  see,  bound  by  the  third  rule  of  plead- 
ing, Kud  the  rule  ^ould  be  discharged. 

Park,  S. — As  this  may  be  considered 
the  first  time  the  «abject  has  been  brought 
before  the  .Court  for  argument,  I  am 
anxious  that  it  ahoi^  be  understood ;  and 
from  the  mode  in  which  the  qneation  haa 
been  argued,  as  well  as  from  what  has 
fallen  from  my  Lord,  I  do  come  to  the 
conclusion  that  the  subject  is  well  under- 
stood. In  my  opinion,  the  worda  of  tbe 
rule  are  so  very  general,  that  it  is  impos- 
sible to  restrain  ttem ;  consequently,  the 
question  cannot  be  dwided  in  accordance 
with  the  argument  advanced  by  Mr.  Ham- 
frey.  The  words  of  tbe  rule  are,  "  In  all 
actions  of  assumpeit,"notaloneexpressy  but 
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irapltetl ;  and  it  is  impoBsible  to  restrain 
the  words  to  the  limits  required,  especially 
vrhen  followed  by  an  exception  as  to  a 
particnlai  assinhpeit  on  bills  of  exchange 
and  promissory  notes.  The  words,  I  re- 
peat it,  extend  to  all  assumpsits,  express 
as  well  as  implied.  My  conclusion,  as  to 
what  was  passing  in  the  minds  of  the 
framersof  the  rules,  is  much  strengthened, 
when  I  refer  to  the  fourth  paragraph,  and 
find,  that  in  the  action  for  money  had  and 
received,  the  plea  is  a  denial  both  of  the 
noai|it  of  the  money,  and  the  existence  of 
thoiB  ficts  which  make  Buch  receipt,  by 
the  defendant,  a  receipt  to  the  use  of  the 
plaintiff.  When  we  refer  to  the  third  rule, 
it  appears  to  me  a  very  strong  explana- 
tion of  the  meaning  which  should  be  given 
to  that  which  is  now  discussed ;  and  we 
should,  i  think,  adhere  (o  this  meaning,  if 
we  are  not  anxious  to  overtorn  the  inten- 
tions  of  the  A-amers  of  the  rules,  and  act 
a^unst  their  spirit  and  their  wishes.  The 
grett  and  principal  object  of  the  rule,  as  it 
is  well  known,  was,  that  the  plaintiff  should 
be  entitled  to  notice  of  that  which  shotdd 
be  allied,  of  that  which  he  bhonld  come 
pKpared  to  contest,  and  know  how  to  de- 
fend luDiKlf  against  it.  Hoice  it  Ibllows, 
chat  the  plea  of  nen  assumpsit  should  not 
be  "now  what  it  was  formerly,  when  the 
plaintiff  came  to  trial  wholly  unprepared 
CO  meet  that  which  might  be  advanced 
against  him.  The  words,  "  Every  spe- 
cies  of  assumpsit,"  in  the  rule  now  re- 
ferred  to,  are  of  the  largest  possible 
import ;  and  an  ex«n[de  given  of  that 
which  ahcHild  be  specially  pleaded,  is  ille- 
gality of  consideration  either  by  statute 
or  by  common  law.  Now,  what  is  that  in 
respect  of  which  the  party  idleges  illegality 
of  eonridention  faere?  Is  it  not  an  ille- 
gality of  consideration  under  the  statutest 
Why  diould  not  the  Court  be  governed  b^ 
the  decision  in  Potts  v.  Sparrorv  ?  The  opi- 
nion which  I  have  formed  on  the  subject, 
M  mocb  strengthened  by  what  has  fallen 
irom  my  Lord,  and  the  rule  should  be  dis- 
charged. 

BwAaauET,  J. — The  defendant  is  not, 
io  my  opinion,  entitled  to  take  advantage 
of  that  on  which  he  relies,  under  his  plea 
of  mm  assuti^it*  It  should  be  pleaded, 
that  the  consideration  waa,  in  substance, 
woid  by  law ;  and  that  diough  certain 


money  came  into  the  defendant's  hands,  it 
was  not,  in  point  of  law,  money  had  and 
received  to  the  plaintiff's  use.  As  to  the 
rale,  it  has  been  so  clearly  commented 
upon  by  my  Lord  and  my  Brother  Park, 
that  I  will  not  say  much  upon  it.  I  will 
merely  observe,  that  the  correctness  and 
propriety  of  the  rule,  that. the  plaintiff 
should  know  that  which,  upon  the  trial,  he 
should  come  to  meet,  and  diat  the  defen- 
dant lAould  not  be  allowed  to  depart  from 
Aat  which  appears  on  the  &ee  of  the  re- 
cord, are  strongly  exempli6ed  htn.  The 
circumstances  of  the  case  are,  in  point  of 
law,  sufficient  to  raise  the  inference  of  the 
money  being  had  and  received  for  the  use 
of  the  plaintiff,  and  of  the  promise  to  pay. 
But  tlwn,  'itis  iaid,  tbat  under  a  certain 
statute,  the  entire  transaction  is  illegal, 
and  consequently,  that  in  point  of  law 
there  is  no  presumption  that  the  money 
was  received  for  the  plaintiff ;  nor,  conse^ 
quently,  is  there  an  implied  promue  to 
pay.  Now,  the  first  rale  as  to  express  and 
implied  contracts  is,  with  the  exception 
as  to  bills,  &c.,  "  that  Ae  pica  of  noi^  or- 
sumpsU  shall  operate  only  as  a  denial  in 
fact,  of  the  express  contract  or  promise 
alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged 
may  be  implied  by  law."  It  is  said,  that 
that  of  money  had  and  received,  is  a  con- 
tract to  be  implied  by  law, — and  no  doubt 
it  is.  Then  the  third  rule  says,  "that  in 
every  species  of  assumpsit  that  which 
makes  the  transaction  void  or  voidable  in 
point  of  law,  shall  be  specially  pleaded." 
Now  primd  facie,  do  the  facts  proved  here 
amount  to  money  had  and  received  for  the 
use  of  the  plaintiff?  Undoubtedly  they  do, 
unless  it  is  shewn  that  they  are  affected 
with  some  defect  in  point  of  law.  The 
rule  then  goes  on,  and  examples  are  ^ven 
of  what  should  be  specially  pleaded  m  an 
implied  assumpsit,  for  the  purpose  of  shew- 
ing the  transaction  void  ;  and  illegality  of 
consideration,  either  by  statute  or  common 
law,  is  one.  The  defence  here  is,  that  the 
transaction  was  illegal,  that  there  was  no 
consideration  for  the  payment  of  the  money 
by  the  sUtutCt  and  such  defence  diould  be 
pleaded. 

CotTHAH,  J. — When  the  cause  was  be- 
fore me  at  the  trial,  I  was  at  first  inclined 
to  believe  that  th^  circtunstancet  fiimislted 
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some  ground  for  the  argument  of  Mr. 
Humfrey,  in  which  he  contended  hroadly* 
that,  not  alone  the  facts,  but  the  legal  in- 
ferences to  be  deduced  from  the  facts, 
may  be  inquired  into  under  the  plea  of 
non  auumpnt.  But  when  I  contrasted  the 
argument  with  the  third  rule,  which  I  was 
then  of  opinion  (and  I  shall  in  all  cases  ad- 
here to  such  opinion)  should  be  taken  to- 
gether with  the  first,  I  attained  a  different 
conclusion.  Pnm&faaet  the  money  here 
was  money  had  and  received  to  the  use  of 
the  plaintiff*.  But  certain  circumstances 
had  occurred,  which  prevented  the  receipt 
of  the  money  by  the  defendant  from  con- 
tinuing to  furnish  such  ground  of  action  as 
it  would  at  common  law  ;  and  it  was  in- 
cumbent on  the  defendant  to  plead  those 
circumstances.  As  to  the  supposed  case 
of  money  paid  to  the  use  of  a  married 
woman,  wiUiout  giving  an  opinion  one  way 
or  the  other,  the  facta,  when  fairly  ascer- 
tained, shew  that  prmd  faae  she  had  no 
right  to  money  to  her  own  use.  She  had 
no  more  right,  than  as  ^ent  for  another 
party.   The  rule  should  be  discharged. 

Bule  diickarged. 


May  7.  /  ^""^ 

Covenant — Lease — Repairs — Evidence. 

In  an  action  for  breach  of  cottenant  in  not 
rendering  up  a  house  in  tenantable  repair,  at 
the  expiration  of  the  term,  the  defendant  will 
not  be  allowed  to  go  into  detailt  or  make  par- 
ticular inquiries  as  to  the  etate  of  the  house 
at  the  time  he  entend  upm  the  premises^ 

Covenant  Ibr  not  keeping  and  rendering 
up  in  good  and  tenanuble  repair,  at  the 
eKpiration  of  a  lease  in  1837. 

At  the  trial,  before  Coltman,  J.,  many 
inquiries  were  made  as  to  the  state  of  the 
doors,  gates,  windows,  walU,  painting,  &c., 
at  the  time  of  the  expiration  of  the  lease, 
ibr  the  purpose  of  shewing  the  violation  of 
the  covenant ;  and  on  the  other  hand,  the 
defendant's  counsel  wished,  in  addition  to 
a  general  inquiry,  to  ask  if  some  of  the 
defects  complained  of  did  not  exist  in  the 
premises  demised  in  the  year  1830,  when 
the  defendant  came  into  possession.  The 


question  was  objected  to,  and  finally  was 
not  allowed  to  be  put.  The  plaintiff  hav- 
ing obtained  a  verdict, — 

^^/»,upon  obtainingarule  forahew  trial, 
upon  the  ground  of  the  improper  rejection  of 
evidence,  contended,  that,  consistently  with 
every  principle  of  justice,  the  defendant 
had  a  right  to  put  the  question  which  had 
been  objected  to,  and  to  follow  it  up  by 
particulu  inquiries.  There  was  but  one 
ease  in  which  the  adoption  of  audi  course 
was  prevented  by  law,  and  tlut  waa  upon 
giving  evidence  to  character.  There,  it  waa 
admitted,  a  general  question  could  not  be 
followed  by  particular  inquiries.  Should 
not,  in  a  case  like,  the  present,  the  defen- 
dant be  allowed  to  inquire  into  the  nature 
of  the  defects,  and  to  point  out  the  differ- 
ence between  those  which  arose  from  the 
lapse  of  time,  and  those  which  were  occa- 
sioned by  neglect  and  want  of  care  ?  Sup- 
pose a  complaint  was  made  of  the  state  of 
the  roof  and  rafters,  should  not  the  defeiH 
dant  be  allowed  to  inquire  into  the  state 
of  the  roof  and  rafters  at  the  time  be  en- 
tered, and  to  shew,  if  be  could,  that  there 
were  none  at  all  ?  The  plaintiff  upon  du 
occasion  went  to  a  great  length,  as  he  pat 
in  an  inventory  of  dilapidations,  and  the 
defendant  should  be  allowed  to  go  into 
detail  for  the  purpose  of  resisting  such 
evidence.  The  case  was  within  ChUteridge 
V.  Munyard  (1),  where  it  was  ruled,  that 
where  a  very  old  house  is  demised,  with 
the  usual  covenants  to  repair  aitd  yield  up 
in  repair,  it  is  not  meant  that  tlie  house 
shall  be  restored  in  an  improved  state,  or 
that  die  consequences  of  the  elements  shall 
be  averted ;  but  the  tenant  has  the  dnty 
imposed  upon  him  of  keeping  the  house  in 
the  state  in  which  it  was  at  the  time  of  die 
demise,  by  the  timelyexpenditureofmniey 
and  care.  He  also  referred  to  Stanley  t. 
Towgood  (2),  and  mentioned  a  case  of 
Wright  V.  Goddard,  on  the  last  drcuii, 
where  Parke,  B.  was  said  to  have  aUowed 
a  course  similar  to  that  contended  for,  to 
be  pursued. 

Upon  this  day,  the  Court,  without  hear- 
ing Kelly  and  Bassett,  who  were  to  liave 
shewn  cause,  called  upon — 

<1)  1  Moo.  &  Rob.  394;  1.0.7  Ctr.fiiM99- 
it)  3  Wag.  M.C.  4  i  8. 0.  6  Law  J.  Bap.  {n^> 
CP.  It 9. 
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ByUt  and  Htndmarth  to  support  the 
rule,  and  they  repeated  the  argnmenti 
used  upon  obtaining  the  rule. 

TiKDAL,  C.  J. — The  objection  is,  that  the 
coansel  for  the  defendant  was  not  allowed 
by  the  learned  Judge  to  put  this  particular 
question — Did  not  some  of  the  defects  exist 
before  the  year  I8SO1  when  the  defendant 
entered  upon  the  premiaei?  and  the  party 
eomplaini  that  this  line  of  examination  was 
not  allowed.  This,  however,  is  not  the 
case,  for  the  learned  Judge  did  allow  such 
examination,  but  not  in  the  precise  form 
in  which  it  was  sought.  The  learned  Judge 
did  allow  the  counsel  to  inquire  what  the 
general  dilapidation  was^  and  he  refused  to 
let  him  go  into  the  particular  defects.  This, 
in  my  opinion,  was  a  just  and  proper  de- 
ciaion,  and  the  defendant  had  all  he  had  a 
right  to  ask  for.  The  covenant  was,  that 
the  defendant  would  surrender  the  pre* 
muea  in  good,  substantial,  and  tenantable 
repair,  reasonable  use  and  wear  thereof, 
&c  only  excepted.  This,  of  course,  re- 
ferred to  the  state  of  the  premises  as  they 
were  exhibited  at  the  expiration  of  the 
term,  and  it  is  one  of  those  investigations 
which  take  place  every  day,  and  in  which 
witnesses  are  called  to  prove  the  general 
state  of  the  buildings,  &c.  As  to  Gutteridge 
V.  Munyardf  cited  in  the  argument,  I  there 
laid  down  the  rule,  since  sanctioned  by  the 
Court,  as  to  what  the  repairs  should  be  in 
the  estimation  of  any  man  of  ^ood  and  rea- 
sonable understanding,  at  the  timeofthe  ex- 
piration of  the  lease.  The  lessor  was  not  to 
expect  a  good,  new  house  at  the  end  of  the 
term ;  he  was  bound  to  make  allowance  for 
the  dilapidatims  of  time,  by  which  a  new 
house  was  converted  into  an  old  one ;  and 
it  was  in  such  spirit  and  upon  such  prin- 
dple  the  state  of  repairs,  and  the  mode  in 
which  anything  was  to  be  done,  were  to  be 
considered  at  the  expiration  of  the  term. 
Besides,  upon  this  investigation,  justice  has, 
I  think,  been  done,  and  the  defendant  is  as 
well  off  as  if  he  had  the  benefit  of  a  minute 
inquiry  into  the  state  of  the  repairs.  The 
claim  was  for  155/.,  and  the  jury  threw  off 
the  100;.  and  gave  551.  This  they  did, 
knowing  that  the  premises  in  question  were 
an  old  religious  bouse,  constructed  of  lath 
and  plaster.  A  new  trial  should  not  be 
gnmted. 


Park,  J.  of  the  same  opinion. 

CoiTUAK,  J.— It  should  be  recollected, 
that  it  is  some  relaxation  to  let  in  any  evi- 
dence at  all,  in  case  of  a  covenant  like  this. 
There  should,  however,  I  think,  be  some 
general  inquiry  as  to  the  state  of  the  pre- 
mises, at  the  time  of  the  lessee's  entry  ; 
but  the  investigation  would  be  endless,  if 
it  were  to  extend  to  evenr  lath  that  might 
happen  to  be  displaceiL  Such  inquiry 
should  not,  I  think,  be  allowed;  but  there 
should  be  some  as  to  the  general  state  of 
the  premises,  and  such  inquiry  is  not  so 
much  one  of  strict  law  as  of  convenience 
and  good  sense.  The  rule  should  be  dis- 
charged. 

IMe  dUchargedt 


1838       (  CAVTKXLL  AHD  OtHIU  P.  THX 

Jan  SI    J     ouAmDiAKS  ov  thx  pooa  or 

Poor  Lam  jinundment  Act^Worhhottn, 

In  the  yew  1797,  a  piece  of  mute  kmd 
teas  opined  by  the  ehurehmardent  and  mer- 
teers  of  a  parith,  pursuant  to  an  Inelontre 
j4ctf  whereon  they  built  eight  cottages,  part 
of  the  cost  of  which  was  paid  from  a  fund 
aerivedjrom  benefactions  given  to  the  parith 
for  particular  charities,  and  the  residue  from 
payments  of  money  made  to  the  overseers 
wider  the  Incloture  Act,  which  directed^  that 
such  money  should  be  appUed  to  lAe  relief  of 
the  poor,  and  accounted  for  at  rates.  Four 
of  the  cottages,  and  certain  portions  of  the 
umd  adjtwent  thereto,  were  utedfor  the  f»- 
cep^m  and  tnAa6t(a<t0ii  ^  parith  panpert ; 
but  the  other  four,  and  porttoms  ef  the  land 
at  the  back  thereqf,  were,  from  the  time  of 
(A«tr  erection,  let  to  independent  laboarert, 
who,  at  the  time  of  the  letting,  were  con- 
ndered  likely  to  pay  the  rent,  at  yearly 
tenantt,  at  a  rent  not  equal  to  the  full  vaUte 
thereof,  such  rent  being  alwayt  collected, 
dlthtmgh  the '  tenantt  occationally  received 
parith  relief.  The  residue  of  the  land  wot 
allotted  by  the  parith  cfficert  to  the  labomvug 
inhabitants  of  the  parish,  for  the  purpose  of 
gardens,  without  any  reference  to  their  con- 
tributing  or  not  cMtribtUing  to  the  ^oor-rate, 
or  receiving  or  not  recdeing  parochial  relief; 
and  the  eottaget  and  the  fence  rouiul  tlu 
whole  of  the  mtd  were  kept  in  repair  with 
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fmdt  obtained from  tkt  poor-raiet  :~HM^ 
that  tke  Jbtar  ei^tage*  to  let  to  taunto,  Ihe 
fuecet  of  land  occupied  ikerewitkt  and  the 

allotments,  did  not  come  within  the  description 
of  workhouses,"  to  as  to  entitle  the  guar- 
dians of  tlie  poor  to  take  and  use  them  for  the 
purposes  of  the  statuiet  4  ^  £  Will.  4.  c.  76. 
rnuts^G  mil.  4.  c.  69. 

[For  the  report  of  the  above  case,  see 
7  Law  J.  Rep.  (h.s.)  M.C.  p.  77.] 


Money  Paid — Evidence — FrandSf  StO' 
lute  of. 

In  assumpsit  ftr  money  paid  to  the  use 
of  the  defendant  at  his  request,  if  the  defen- 
dant plead  tliat  the  money  was  paid  volun- 
tarily, and  contrary  to  his  desire,  and  the 
plaintiff"  reply  that  lie  was  called  uptm,  and 
forced  and  obliged  to  and  necessarily  did 
pay  the  mttney,  and  issue  »  joined  thereon, 
the  d^endant  it  bound  to  prove  tltat  the 
paymetU  mu  voluntary,  amd  against  hit 
content.  •  .       .  > 

Qnmrt-^liether  it  eonlwct  made  by  « 
ttock-broker  for  foreign  stock,  it  a  contract 
for  goodtt  mtret  and  merehaniUtet,'  within, 
the  17tA>  tectian  of  tke  Statute  of  Frandti 
and  eaite^ptently  reqmres  a  note  or  memoM 
randam  in  writing  of  the  bargain  made  nnd 
signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  theremfo  lawfully 
authorized.  ^ 

Assumpsit  for  money  paid  to  the  use  of 
the  defendant,  and  at  his  request. 
.  P/ieas— First,  that  ihe  defendant  did  not 
promise;  third,  that  the  plaintiff  contract- 
ed to  purchase  Spanish  bond*  of  one  Hitcb- 
cockj  under  cdlour  that  the  tame  were  to 
be  trsn^nred  to  the  defendant;  tliatHitcfa- 
coA  was  not;  at  the  time  of  contracting^ 
aenally'possessed  thereof,  as  pluotiA*  well 
knew  ;  and  that  defendant  did  not  empower 
plaintiff  to  complete  Uie  contract,  or  to 
pay  Hitchcock  the  price  of  the  bonds^  but 
refused  so  to  do,  and  that  plaintifft  volun- 
larily,  out  of  his  own  monies,  and  against 
the  consent  of  the  defendant,  paid  51/.  for 
compounding  and  nuking  np  a  difierence 


for  not  reotivmg  the  aaid  bimda,  wid  not 
performing  the  contract ;  fourth,  a  similar 
plea  as  to  the  purchase  of  Portuguese 

bonds  from  one  Hewett. 

In  his  replieation,  the  {daidtiff  alleged, 
that  the  securities  were  purchased  in  bia 
own  name,  and  not  in  the  name  of  tbe  de- 
fendant ;  that  defendant's  name  did  not  ap- 
pear in  the  contracts  ;  and  that  the  plaintiff 
was  called  upon,  and  forced  and  obl^ed 
to  and  necessarily  did  pay  the  severAt  dif- 
ferences. Issue  joined.  A  verdict  having 
piassed  for  the  pUtntiff— 

Carry  obtained  a  rule  for  a  new  trial  (t), 

(1)  uliliiiiiint,-,  iind  aflerwnrda  in  support- 

ing, the  rule,  be  cuiiteiiUed,  at  greut  length,  that 
tb«  stoek,  in  respect  of  whicli  tb«  oontractt  wen 
ssid  to  bA  made,  was  goodit,  wares,  mnd  merckan- 
diMt  witliin  the  17tli  sietiion  of  the  Statute  of 
l^'rsuds,  und  cunsfqu<;ntty  there  bhould  be"a[toW 
or  mcniorunduni  in  writing  of  the  bargain  made  and 
signed  by  the  [larlif  i  lo  be  oliiirgi^d  by  euch  contract, 
or  their  ugeots  tbereuitto  lan  lully  autborised."  lo 
support  ot  this  prcjK^ition,  h«  n-l'erred  lo  FielMv* 
ia^  t-  Appleby,  1  Coq.  ,B«^.         and  to  JSws  % 
Scipio,  there  cited,  Mwlito  Crab  v.  Oodson,  Select 
Cssea  in  Chancery,  p.4A.  For  Ae  purpose  of  sbeir> 
ing  tht'  ditt'ereat  interpretations  pat  on  tbe  I7t& 
aectiiin  of  the  Statute  of  Knmds,  be  cited  Claytoa 
tt.  Aiidre«-8,  4  Buir.  SiiOl  ;  Uondeaa  v.  Wyitt, 
f  H,  Bl.  69;  Towers  v.  Osborne,  1  Stra.  hOfi; 
Smi^  «.  Sunnso^  9  B.  &  C.  .^6t  ;  a.  c.  7  Law  J. 
Rq>.  JCB.Se6tvand  ihc  ')  Cit'o.  4.  c.  14.  a:iv. 
Upoa  tbe-l^K^^^iricutiun  of  the  word  "gosja,'' 
and  in  further  support  of  t!i.kt  for  which  he  coor 
tended,  hn  referred  tu  r>ullock  i  .  Dodds,  S  S.St 
Aid.  S68;  IT  Edw.i.  c.  96,  31  £dw.S.s.U:.^ 
Uiz.  c.6i  Ford  Bud  Sheldon's  esse,  tt  fbtft.  t ; 
21  Joe.  1.  c  19»  S.  SI  i  Byall «.  RooIm,  1  Vee.ssK 
318  ;  LoDgmott  d.  Tripp,  S  New  Rep.  67 ;  Cun- 
ming  0.  Baily,  6  Bing.  S6S,  s.  c.  8  taw  J.  Rtfi. 
CP.  103 ;  York  v.  I'wine.  Cro.  Jac.  78  ;  Caly'a  cuo, 
8  Rep.  32,  Alb  reaolotion ;  Willows  v. Ball,  t  Now 
Rep.  3J6  i  Heath  v.  Hall,  4  TmioL  3S6.  As  the 
Cooit  gare  BO  opinion  opon  the  dootrias,  fiu-  tk» 
support  of  which  tiioie  eassa  and  statutes  wm  re. 
ferred  to,  bat  dsQided  the  queation  upon  the  en> 
deooo,  M  it  ^iplisd-totbe  pleading,  it  is  dawsad 
inorel^  aeceaaary  t«  meDtioo  tlM  imBMS  sf  tba  sa* 
thoriue).    As  to  the  olyection  finuided,npcai  lb* 
stock  being  within  the  17th  section  of  the  SutuM 
of  Frauds,  the  dsfendsotf  a  counsel  referred  to  Colt 
9.  Nettmrill,  «  P.  Wbul  304,  whars  Lord  Chan- 
eollor  King  said.  "Tbe  quastioa  was  bafortalltbo 
Judges  in  England,  who  were  equally  divided  apon 
it,  six  against  sii,  and  it  was  thereforti  too  dificolt 
a  point  for  him  to  determine  upon  a  danuner.*' 
There  was  also  much  diaouasion  arising  fron  tbefaeC 
of  tbe  defendant  baviag  paid  tbe  ana  of  lilSL  to 
tbe  plaintiff,  aa  tbe  Ion  on  tb«  fiiat  (^leniog  tna^ 
action;  and  it  was  contended,  that  this  being  a 
part  payment,  took  the  case  out  of  the  sectioo  of 
the  statute,  if  for  other  raastms,  it  sboald  be  Md 
bj  lbs  Court  to  be  within  it. 
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Bompoi,  Sn>  and  R,  V,  Rickardt  8li«w<r4 
caose,  and  submiued,  that  the  question  iud 
been  decided  by  tbe  jury,  to  whom  it  was 
UHMC  properly  left.  The  plaiatiff,  a  atock- 
brdter,  who  always  contracts  in  hja  own 
name,  was  employed  by  the  defendant  to 
piuvhase  upon  the  Stock  Exchange,  and 
M  was  obliged  to  pay  the  difFerences,  for 
which  he  became,  liatue,  as  tlie  act  ofpar- 
fiament,  7  Geo.  St.  e.  S,  did  not  afTect  or 
refer  to  these  i^reign  aecuritiesr—  fVelia  v. 
Porter  (i\OakJeyv.Rigbjf{S).  When  one 
patty  authorises,  another  to  traosadi  husi- 
new  for  hin^  he,  as  a  matter  of  course, 
authorises  him  to  do  evevything  iqr  him, 
by  which  the  desired  result  may  be  attain- 
ed (4).  Besides,  the  defendimt.  inst«ad  of 
being  dissatiafled  with  or  protesting  against 
the  payment  made,  reeognised  and  «anc- 
tioned  it,  as  appeared  by  the  evidcnte.  and 
thus  the  allegation  of  the  payment  being 
made  against  his  will,  was  not  supported. 

Corry,  in  support  ^f  .the  rule,  urged, 
that  even  if  the  defendant  was  originally 
liable  to  pay  the  money,  the  plaintifiT could 
not  recover  jn  this. action  £or  money  paid 
to  hia  use.  He  should  Iiave  declared  spe- 
cially upon  the  aigreement  under  which  he 
paid  i^  lor  him— <Sjpencer  V.  Parry  (5).  He 
also  referred  to  Magee  v.  j4tkin»on(.6)f  as 
to  the  alleged  custom  pf  brokers  at  Liver- 

r>l,  which  was  characterized  by  Alderson, 
as  a  custom  to  violate  the  common  law 
of  Emiland ;  he  cited  the  o]pinioii  of 
hoard  TenterdenfJn .Bryan  v.  Xefift«(7),  as 
to  ibe  legal  oonseqnenccaof  a  man's  selling 
goods  to  be  delivered  at  a  future  day,  where 
oe  baa  not  the  gooda  at  tibe  time. 

TusAL,  C.J.  —  This  is  an  af:tion  for 
money  psid  to  the  use  of  the  defendant, 
and  at  bis  request,  to  which  the  defendant 
pleads — [His  Lordship  here  stated  the 
plew  and  the  Te|dication],   Hen,  there- 

<«>  <BiaK.N.C.m;s.e.5LawJ.IUp.(NA} 
CP.  «50. 

(3)  SBiiw.N.C.73S;  B.a.  fi  Uw J.B«p.(NA) 

(a)  As  to  ooDtraets  made  bjt  stock-broker,  vide 
Yowg  t.  Colo,  3  Biag.  N.C.  r34;  ■. «.  6  Uir  J; 
R«p.  <iu.)  CP.  SOI. 

(A)  3Ad.&  £1.3Sl;  s.o.4Law  J.R«p.(K.s.) 
K.B.  1B6. 

<6)  tMoe.«tW.4«0i  a.a.6UwJ.Rflp.(MA) 
Each.  115. 

(7>  Ry.b  MO&386. 


fore,  we  h|kVtt  a  formal  trarerf  e  of  tlie  two 
distiDctallc^tipnspftfaedefendant,  namely, 
that,  the  payment  by  the  plaintiff  was  vo- 
luntary upon  his  part,  and  contrary  to  ;ihs 
eonaent  of  the  defendant.  In  such  a  stata 
of  things,  I  am  of  opinion  that  it  was  in- 
Qi^mbent  on  the  defendant  to,  proV|e  these 
tyro  distiqct ,  allegatifms  pf  the  payment 
being  voluntary  upon  the  part  of  the  plain- 
tiff, and  against,, his,  the  defendant's,  will. 
Now,  there  is  not  q  shadow  or,  tittle  of  evi- 
dence to  shew,  that  the  payment  in  ques- 
tion wav  against  the  defendant's  consent. 
On  the  contrary,  the  eyidence  was  the 
other  way;  for  when  the  defendant  was 
nnahle  to  pay,  and  leaving  ihe  countryj 
be  sent  a  message  Do  |he  plajn^fT,  stating, 
that  be  waf  not  able  to  pay  then,  but  be 
would  when  it  was  jconvenient.  Now, 
what .  inference  could  a  rC;af^p9aUe  man 
deduce  from  luch  a  circumstjRoce.as  this, 
oth^r  than  that  the  plaintiQ'  was  entitled  to 
recover  upon  ^the^e  special  pleas,  and  that 
the  defendant  was  out  of  court  uppn  tliat 
matter,  which  he  put  in  issue  ?  The  ques- 
tion then  is^as. if  the  general  issue  oi;iIy  had 
been  pleaded;  and  here  I  agree,  that  to 
support  40  action  like  this,  fpr  money  paid, 
it  must  be  shewn  that  the  money  was 
paid  by  compulsion  of  law  for  the  .benefit 
of  the  defendant;  or,  if  not  by  compulsion, 
for  hia  benefit,  at  bis  express  desire  and 
request.  ,  And  in  the  appearance  which 
the  ci^e  presents,  we  need  not  refer  to  the 
arguments  which  have  been  advanced  with 
learning  and  ingenuity,  for  the  purpose  of 
proving,  froD}  the.  PAture  pf  the  trapsae- 
ttoo,  tl^t  this  was  a  contract  for  the  pur- 
chase sod  «bIo  of  goods,  wares,  and  mer- 
chandisesy  above  ^e  vslue  of  10/.,  and 
conseqvently  within  the  17^  section  of  the 
Statute  of  Fraud/B*  The  state  of  the  plead- 
ings, I, ,  repeat  it,  renders  a  consideration 
of  the  subject  uijnecessary.  Np  case  haa 
been  referred  to  in  the  argument,  where  a 
inan.  b«p  been  allowed  to  pay  money  to  the 
knowledge  of  another,  and  without  the  in- 
terposition  pf  that  other,  for  the  purpose 
c^prQventii^  him,  in  which  that  latter  was 
^owpd  tp  say,  that  the  payment  was  vo- 
Juntttfy  on  the ,  part  of  him  who  made  it, 
»nd  against  the  will  of  .him  fpr  whom  jt 
was  made.  If  we  were  to  attain  such  in- 
ference, we  should  act  in  a  manner  contrary 
at  qofiti  to  law  and  jwstice*  I^et  ussvppose 
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for  a  moment,  the  case  of  money  desired 
to  be  given  in  charity,  the  payment  of 
which  could  not  be  enforced  by  law,  if  it 
were  given  without  interpoiition  or  inter- 
ference. This  ia  an  instance  and  example 
merely;  but  it  will  serve  to  illustrate  the 
principle  of  the  present  case.  Here  money 
has  been  paid  at  the  request  of  the  defen- 
dant, not  perhaps  in  express  terms ;  but 
the  fact  is  to  be  so  certainly  inferred  from 
the  circamstances  of  tlie  case,  that  we 
should  not  think  of  disturbing  (he  verdict, 
or  of  sending  the  cause  to  a  second  trial. 
The  rule  should  be  discharged. 

Park,  B. — I  agree.  If  this  case  resem- 
bled those  whichhave  been  referred  to  in 
the  Moment,  especially  that  of  Nuns  v. 
Semo,  wUeh  was  dcdded  by  Lord  Chan- 
cellor Cowper  in  HU.  term,  171A,  it  would 
be  worthy  of  the  most  serious  consideration 
of  the  Court  indeed.  But  from  the  mode 
iiY  which  the  circumstances  of  the  case  have 
been  put  by  my  Lord,  in  regard  to  the 
pleadings,  (and  they  have  been  put  so 
clearly,  that  the  grounds  of  decision  appear, 
in  some  respects  at  least,  satisfactory  to 
the  counsel  for  the  defendant,)  all  refer- 
ence to  the  authorities  to  which  I  have 
alluded  ia  unnecessary ;  and  much  of  the 
▼aluabte  learning,  which  we  have  this  day 
heard,  does  not  applj[.  The  true  way  of 
treaimg  this  case,  I  think,  is  to  consider  it 
as  if  it  were  enaction  for  money  paid,  &c., 
to  which  the  general  issue  alone  was  plead- 
ed ;  and,  as  it  appears  to  me,  enough  has 
been  shewn  to  warrant  the  jury  in  con- 
cluding that  the  payment  was  made  at  the 
request  of  the  defendant.  He  employed 
the  plaintiff  to  negotiate ;  the  plaintiff  did 
ao,  and  his  money  was  paid  at  the  request 
and  by  the  command  of  the  defendant.  What 
was  the  conduct  of  the  latter  when  he  went 
off?  He  acknowledged  the  contract,  and 
ssid,  he  could  not  pay  immediately,  but 
would  when  he  could.  Thia,  in  my  opi- 
nion, was  sufficient  to  enable  die  ]uintiff 
to  recover,  llie  case  appears  to  me  to  be 
one  of  every  day'a  experience,  when,  from 
circumstances,  a  request  is  imi^ied.  Hard- 
ship has  been  spoken  of;  but,  in  legal  de- 
ciaiona,  eircumstancea  of  hardship  cannot 
be  considered.  But  upon  this  subject  I 
most  say  the  defence  is  an  odd  one ;  and 
it  ia,  on  the  whole,  satisfactory  to  us,  that 
we  do  not  violate  or  infringe  upon  any 


maxim  of  law  or  priocij^  of  justice,  in 
determining  that  this  was  money  paid  for 
the  delendant,  and  at  hit  request. 

BosAHQDET,  J. — have  not  heard  the 
fiwts  or  the  ststeroent  which  has  been  made 
respecting  them ;  but  I  cmicur  entirely  in 
tlie  opinion  which  hat  been  expressed,  and 
in  the  propositions  which  have  been  laid 
down  by  my  Lord  Chief  Justice. 

CoLTKAN,  J.— We  are  entirely  relieved 
by  the  issue  joined  on  the  pleadings,  from 
a  consideration  of  the  other  questions  raised 
upon  the  diacuation,  and  which,  no  doubt, 
are  nice,  difficult,  and  intricate.  The  caae 
turns  entirely  upon  the  state  of  the  issue 
which  haa  been  joined.  The  defendant  is 
bound  to  prove  the  whole  of  hia  all^- 
tioni.  He  is  bound  to  make  out  diat  he 
did  not  content  to  the  payment,  that  it 
waa  agunst  his  will,  and  m  this  he  has  en- 
tirely foiled.  He  has  entirely  failed  in 
proving  that  which  he  took  upon  him  to 
prove,  and  consequendy  there  is  no  ground 
to  doubt  that  the  action  is  maintainiUe. 
The  case  cited  from  S  ^d.  ^  EL  is  per- 
fectly distinguiBhable  from  this,  where  the 
party  is  compelled  to  pay  by  legal  compul- 
sion. There  is  a  wide  difference  between 
those  paymenta,  which  a  party  may  choose 
to  make  for  another,  in  contequence  of  any 
particular  situation  in  which  he  may  hap- 
pen to  be  placed,  and  the  payment  whicAi 
It  made  by  compidaton,  which  was  the  old 
case  oXExall  v.  Partr^^  (8),  so  often  re- 
Arred  to  in  the  courts.  In  fine,  the  plain- 
tiff it  entitled  to  recover  under  the  circum- 
stanees  of  thit  case.  What  are  these  dr- 
cumsunces?  A  direct  authority  was  given 
to  the  plaintiff  to  form  and  enter  into  a 
contract ;  the  principal  authorised  him  to 
go  into  the  market,  and  negotiate  in  hit 
own  name,  until  a  countermand  was  given. 
He  continues  the  authority,  and  goes  on 
until  he  is  called  upon  to  pay,  and  be  then 
takes  upon  himself  to  affirm,  that  he  has  not 
authorised  the  plaintiff  to  act  as  he  did. 
It  would  be  contrary  to  common  sense  and 
to  common  reattm  to  say,  that  thia  was  not 
money  paid  to  the  use  of  the  defendant, 
and  at  hia  request.  The  rule  should  be 
discharged.' 

Ride  duduv^d. 
(8)  8  Tarn  Rep.  308. 
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*  '  1-      fiAlL  P.  SWIFT. 

April  20.  / 

Watervourge-^PTescription. 

In  an  action  against  the  defendant  for  ob- 
Mtructing  the  plaintiff't  right  to  miter fiow'mg 
through  the  defendant's  land  to  the  land  of 
the  plaintiff, — Htld,  that  such  right  tia$  not 
lottt  by  the  plaintiff"  making  certain  altera- 
tkm$  m  the  course  above  his  own  land,  it  not 
appearing  that  an^  right  of  the  d^endant 
was  interfered  with  or  injured  by  tuck  alter- 
atwh — Ifeid  aliOi  that  the  right  mu  net 
lost  btf  an  interruption  in  the  emeient  eoitr$e 
Hf  the  ttrtamy  being  that  towliich  theplamt^ 
was  entitled,  which  interruption  was  continued 
to  a  period  within  tmealg  years. 

The  declaration  alleged,  that  the  plain- 
tiff, bef(»e  and  at  the  time  of  committing 
the  grievances  by  the  defendant  hereinafter 
mentioned,  was,  and  from  thence  hitherto 
had  been,  and  still  is,  seised  in  his  demesne 
as  of  fee  of  and  in  certain  lands  and  pre- 
mises, wirh  the  appurtenances,  situate  in 
the  county  of  Staflbrd,  and  by  reason 
thereof,  long  before  and  at  the  time  of  the 
oommitting  of  the  grievances  hereinafter 
mentioned,  of  right  ought  to  have  bad  and 
enjoyed,  and  still  of  right,  ought  to  have 
and  enjoy,  the  benefit  and  advantage  of  the 
water  of  a  certain  stream  or  water-course, 
which,  daring  all  that  time  of  right  oughtto 
barerunand  flowed,  and  still  of  right  ought 
to  run  and  flow  unto  and  into  the  said  lands 
and  premises  of  plaintiff,  for  the  supplying 
of  the  same  with  water,  and  for  the  irri- 
gating and  watering  of  the  said  lands  and 
premises,  and  for  the  bene6t  and  improve- 
ment of  the  soil  thereof,  and  for  the  use 
of  the  plaintiff  in  his  trade  and  business 
of  a  currier,  and  otherwise,  and  of  the 
cattle  of  the  plaintiff  depasturing  in  the 
aaid  lands  ana  premises,  &c.  Avermentt 
that  the  ^fimdant  had  wrongfully  ob- 
acmcted  and  diverted  the  stream  above  the 
plaintiflTs  premises,  to  the  injury,  &c. 

PJeas — First,  not  guilty.  Second,  a  de-  • 
nial  of  the  plaintiff's  right. 

The  acts  imputed  in  the  declaration, 
were  proved  at  the  trial.  But  it  also  ap- 
peared, that  after  the  acts,  for  which  the 
action  was  brought,  had  been  done,  the 
plaintiff  had  made  some  alterations  in  the 
course  of  the  water  above  his  own  grounds. 
New  Sbbies,  VII.~C.P. 


It  also  appeared,  that,  many  years  ago,  the 
water  had  flowed  to  and  through  the  plain- 
tiff's lands,  as  he  alleged,  but  that  twenty- 
two  years  since,  an  interruption  had  oc- 
curred, and  the  stream  did  not  flow  as 
formerly.  The  interruption  continued  for 
about  three  years,  and  consequently  the 
right  claimed  by  the  plaintiff  existed  in 
its  uninterrupted  and  ancient  state  foronly 
nineteen  years.  The  verdict  passed  for 
the  plaintiff. 

Maule,  upon  moving  to  set  it  aside,  ob- 
jected, that  the  stream,  the  enjoyment  of 
which  was  claimed  by  the  plaintiff,  could 
not,  in  consequence  of  the  alterations  which 
he  had  made,  be  properly  said  to  be  that 
described  in  the  declaration.  Neither  had 
the  plaintiff  made  out  a  right  of  ei^yment 
for  twenty  years.  It  may  be  admitted, 
that  many  years  ago  the  water  flowed, 
and  was  carried  by  the  defendant's  channel 
into  the  plaintiff's  land;  but  for  flfly  years 
the  water  had  ceased  to  flow  thus,  and  tt 
was  only  within  nineteen  years,  that  such 
passage  of  the  water  was  resumed.  Thus, 
therefore,  the  old  right,  if  such  ever  exist- 
ed, was  lost,  and  a  new  one  was  not  ac- 

Siuired,  and  the  plaintiff  had  completely 
ailed  in  makina  out  the  issue  on  which  be 
attempted  to  rely. 

TiHDAi,,  C.J.— As  to  the  first  peinti 
I,  for  one,  am  of  opinion,  that  the  objec- 
titm  should  not  be  allowed.  The  allega- 
tions contained  in  the  first  count  were  met 
by  evidence  of  the  water  having  flowed 
through  the  land  of  the  defendant  from  the 
lower  part  of  the  course,  and  of  the  defen- 
dant having  other  rights  before  the  water 
left  his  land ;  and  a  subsequent  alteration 
made  by  the  plaintiff,  is  said  to  be  an  an- 
swer to  the  action.  This  might  be  so,  if 
the  right  churned  by  the  defendant  were 
Bpecincally  pointed  out  by  metes  and 
bounds.  But  the  alter^on  made  by  the 
{rfaintiff  might  be  most  minute ;  and  though 
the  state  of  things  might  be  restored  in  a 
week  after,  the  party's  right  would  be 
gone.  There  is  no  principle  of  law  to 
warrant  such  deduction,  or  lead  to  such 
inference.  Suppose,  for  instance,  a  party 
had  a  right  to  water,  and  that  he  thought 
proper  to  straighten  the  bank,  would  he 
therefore  lose  his  right?  Again,  suppose 
a  party  had  a  right  of  pathway  through 
2E 
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the  Rekl  of  another,  and  he  straightened 
or  narrowed  the  way,  would,  therefore, 
hiB  right  be  gone  T  anid  would  the  owner 
of  the  field  have  a  right  to  obstruct  him  7 
As  to  the  second  objection,  that  the  water 
had  only  flowed  intermediately,  and  for  no 
longer  period  of  time  than  nineteen  years, 
this  might  have  arisen  from  natural  causes ; 
from,  perhaps,  a  defect  of  springs,  or  in 
consequence  of  dry  seasons.  It  would  be 
too  much  to  say,  that  the  rights  of  parties 
-to  water-eourses  should  ^pend  upon  a 
combination  of  such  fortuitous  circum- 
stances. 

Rule  refuted. 


18S8  ) 
April  M.  I 

Commoii  per  Cattle  de  Vicinage — £oi- 
demce, 

Om  an  memy  for  diatrniiung  theep 
mage  featant  upon  a  certain  (Jmmi,  (Af  plea 
in  Mtr  mlleged  a  right  of  common  per  cause 
de  vicinage,  w/uck  mu  trmeeraed  by  the  de- 
fendatttt  aeid  itne  being  joined  on  the  tra- 
Mr»,  k  appeared  on  Ike  iriaty  that  i»ken 
$he  ekeep  4f  the  piain^ff  ttraged  from  Aw 
damn  to  the  eonliguoue  one  <^  the  defendant, 
it  woe  the  aulom  to  drioe  them  back,  and 
aleo  that  the  domi  of  the  latter,  o»  which 
the  eheep  nere  dietrained,  woe  the  prhate 
property  of  a  thwd  pertf,  mho  leaetd  it  to 
him : — Heidf  that  tiu  action  mat  not  main- 
taiaaUe,  and  that  the  verdict  famndftr  the 
defendant  thomld  not  be  diUwrhtd. 

Replevin  for  sheep  distrained  on  the 
15th  of  October  1836.  in  the  parish  of 
Houston,  county  of  Sosaex,  on  a  certma 
open  common  or  down  there,  called  Hoiq^ 
ton  Down. 

Avowry,  that  at  the  time,  &c.,  Ber- 
nard Edward  Duke  of  NorfoUc  was  seised 
in  fte  of  the  phwe  in  whieh,  ftc,  and  om 
the  lE5tb  of  Maivh  1886,  demised  to  the 
defendanC  to  haw  nd  to  bold,  &c, ;  that 
defendant  was  lawfully  posaessed,  &c. ;  and 
because  the  said  cattle  were  wroogfnlly 
and  injuriously  in  the  said  place,  said  de- 
fendant well  avows  the  taking,  &c. 

Flea  hi  bar  suted,  in  substance,  that 
the  deilendant  ought  not  to  avow  the  takiqg 
of  the  cattle,  brarase  the  said  comnon, 


called  Houghton  Down,  in  winch,  &e.,  at 
the  time  when,  and  from  time  immemorial 
hath  lain,  and  still  doth  lie,  contiguous  and 
next  adjoining  to  a  certain  other  common 
or  down,  in  the  parish  of  Bury,  in  the  said 
county  of  Sussex,  called  Bury  Hill  Down, 
and  hath  never  been  separated  or  divided 
from  the  last-mentioned  common  or  down, 
called  Btn'y  Hill  Down,  by  any  endoanre, 
hedge,  or  fence  whatever,  suflScient  to 
prevent  cattle  from  time  to  time  feeding 
and  depasturing  on  the  said  common  or 
down,  called  Bury  HiH  Down,  from  erring 
and  eseapii^  therefrom  into  the  common 
of  Houghton  Down,  in  which,  &e. ;  and 
that  the  said  cattle,  from  time  to  tim^ 
during  all  that  time  put  on  die  common 
called  Bury  Hill  Down,  to  feed  on  the 
grass,  Ate,  have,  from  time  immemorial, 
gone,  escaped,  and  rambled,  add  have  been 
used  and  aoeustomed  to  go,  escape,  and 
ramble  therefrom  into  the  said  common  or 
down,  in  the  said  eemmon  of  Houghten 
Down,  in  which,  &c.,  and  to  intermix  there 
and  Ibed  with  cattle  feeding  upon  the  laet- 
mentioned  down ;  and,  in  like  manner,  tfce 
cattle  feeding  upon  HoughloB  Down  from 
time  immemorial,  have  gone,  escaped,  and 
ramUed,  «id  have  been  used  and  aecd»-  . 
tomed  to  go,  escape,  and  ramble  therefrom 
into  Bury  Down  Common,  and  iMeraatx 
iind  there  f^  with  ealtle  fimm  tiiM  to 
lime  feeding  on  the  lait-roentiotfed  down; 
that  plaioiiffwas  and  still  is  poesesa^  of  a 
certain  messuage,  Iti  the  parisb  of  Bnry, 
Arc,  and  has  been  used  and  accustettied  to 
have,  and  of  right  ought  to  have,  commoik 
of  pasture  upon  Bury  Hill  Down,  for  bia 
sheep  levant  and  couchant,  &e.,  and  plain- 
tiflfdid  put  his  commonable  cattle  upon  s«M 
Bnry  Hill  Down ;  and  the  said  Houghtoti 
Down,  in  which,  &c.,  sO  being  and  tyit^ 
oont^uouB  thereto,  not  separated  or  di- 
vided therefrom  by  any  inelosure,  he^tf. 
or  fcDce,  the  skid  cattle  of  him»  ^  plnn*- 
tiff,  of  thefar  own  teeord,  ufd  without  \ht 
knowledge  itt  eortsekl  of  plaintiB;  weo^ 
escaped,  and  nttnbled  ftom  out  <^  Bury 
Hill  Down  into  Houghton  Down,  in  wfaiclh 
&c.,  and  intermixed  and  ftd  with  the  cattle 
then  and  there  fecdklg,  witboat  the  kft4»v»- 
ledge  of  the  plaintiff,  and  there  necetsArM^ 
and  unavoidably  did  the  duMige,  ftc.  Ve- 
rification. 

In  his  replicatitm,  the  defendant  trsf- 
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Tcned  the  idlegation,  that  th«  cattle  which 
fed  upon  Bury  Hill  Down,  hud,  from  time 
immeaorial,  gone,  eteaped,  or  rambled 
into  the  down  called  Houghton  Down,  and 
iotermiiced  and  fed  with  the  cattle  pot 
opon  the  laat-mentioned  down.  He  also 
denied  that  the  oattle  feeding  upon  Hough- 
ton Down  were  accustomed  to  strajt  feed, 
and  intermix  with  the  cattle  npoD  Burr 
Hill  Down. 

In  hia  rgoinder,  the  plaindff  took  Isras 
upon  the  defendnit'a  replication. 

Upm  the  trial,  which  took  frtaee  before 
'Idttledale,  J.,  at  Lewes,  it  appeared  d»at 
Houghton  Down  was  the  property  of  the 
Duke  of  Norfolk,  and  had  been  demited 
by  him  to  the  definidant{  it  also  appeared, 
that  when  the  cattle  strayed  from  Bury 
Hill  Down  to  Houghton  Down  they  were 
drifen  back.  Upon  this  the  learned  Judge 
asked,  "  Is  not  common  per  emue  d«  mci- 
ma^  ao  excuae  for  the  treapaas  ?  and  does 
not  the  driving  back  operate  to  prevent 
(he  acquiring  of  a  right  which  would  other- 
wise be  the  caae  ?"  In  bis  anmming  up  he 
laid,  ^  Upon  the  wh<^t  I  am  diapoaed  to 
dunk,  that  if  peo|de  have  immemorially 
driven  the  sheep  back,  it  tends  to  shew 
that  dim  never  was  a  right  of  mtermixii^ 
admitted  to  exist  in  former  times;  and,  of 
cottne,  it  prevenia  any  right  iVom  attach- 
ing in  modem  times.  Besides  this,  Hough- 
ton Down  seems  to  be  leased  by  tbe  Duke 
of  NorfiA  to  N.  S.  Elliott^  as  his  property. 
Mr.  Elliott*  therefore,  is  feeding  on  hia 
•wa  Jaad,  nid  it  does  not  matter  whether 
it  n  a  dotni  of  1000  acres  or  a  grass  field 
of  ten."    He  then  directed  a  verdict  to  be 
faund  for  the  deffendant,  giving  the  plaintiff 
leave  to  more  to  enter  it  for  him.  Upon 
ohtaining  «  rule  accordingly—* 

PImit  cMMended,  that  the  evidence  merely 
annt  to  shew  m  oeeasional  drinng  hack  of 
the  ^eep,  and  sodi  act  waa  eonsiatent  with 
the  nght  claimed.   The  driving  back  waa 
not  aiamiar  in  its  consequences  to  the  right 
«f  indoaure,  which  the  party  tmdoubtedly 
poaseaced,  and  which,  if  exercised,  would 
pot  an  end  to  the  common  per  cause  de 
tiemage.   He  cited  Co.  LilL  122,  a,  where 
Lord  Coke,  in  treating  upon  right  of  com- 
BBon,  saya,  **The  third  is  ctunmon  per  cause 
de  viciaaget  which  diflTereth  fVom  both  the 
other  commons,  for  that  no  man  can  put 
kim  boasta  therein,  hot  they  must  esc^ 


thither  of  themselves,  by  reason  of  vi- 
cinity, in  whieh  caae  one  may  indoae 
against  the  other,  though  it  hath  been  so 
used  time  out  of  mind,  for  that  is  but  an 
excDse  for  trespass."  Mutgrwae  v.  Caae 
(1),  where  it  is  said  in  note,  "and  by  aneh 
inciosure,  the  common  for  caase  of  vici- 
nsge  is  gone" — Swatk  v.  How  and  Redman 
(Jt)t  Bromfdtd  v.  Kirher  (3),  and  the  judg- 
ment of  Tindal,  C. J.  in  WeOs  v.  Pearcy  (4). 

Tketiger  shewed  canae,  and  relied  upon 
the  definition  of  ri^tof  common  fwrcmae 
de  vieinaget  which  was  admitted,  upon  all 
handa,  to  be  an  excuse  for  trespass  com- 
mitted by  cattle  strsying  over  an  imaginary 
bdutid.  Tbe  evidence  given  on  the  issue 
raised  by  the  pleadings,  shewed  that  there 
was  no  right  as  claimed ;  there  was,  in  foct, 
but  one  coiranon,  tlMt  of  Bury  Hill ;  Hough- 
ton Down  was  no  common  at  all,  it  waa 
private  property,  being  leased  to  the  de- 
fendant by  the  Duke  of  Norfolk ;  conse- 
quently, the  exeuM  for  the  trespasa  fiukd. 
In  pleading  this  kind  of  common,  it  onght 
to  be  pleaded  as  mutual,  per  Holt,  C  J.,  in 
BnMffeUd  V.  Kirber.  There  is  no  mutu- 
ality here,  eonsequently  the  fonndation 
foils,  and  tbe  ruk  abould  be  diacha^ed- 

CkmmaU  waa  fabwd  m  airport  of  the 
nda. 

TindAl,  C.J.-~The  right  of  common, 
now  under  discuseion,  is  founded  upon  the 
prioeiple  of  preventing  the  numerous  ac- 
tions which  might  ot^wiae  arise ;  for  if 
fifly  sheep  strayed  from  tbe  one  common 
to  the  other,  the  owner  of  tbe  latter  would 
have  a  right  to  bring  fifty  actions  as  well 
aa  ooe.  Tbe  aRention  of  the  jurf  wat,  as 
k  ahonld  have  been,  oobfinad  to  dio  ibqiiiiy, 
whether  the  riieajp  upon  ft  ccrtein  commoa 
Wd  a  right  to  anjoy  the  privily  whieh  ia 
here  daimed,  and  te  int«iiiuK  with  *heep 
en  another  common.  The  attentitm  of  the 
jury  was  confined  to  the  evidence  given 
upon  this  specific  point,  for  the  purpose  of 
finding  whether  the  sheep  had  so  inter- 
mixed ;  but  such  could  not  have  been  tbe 
tase ;  such  privilege  eonld  not  have  been 

(1)  WiUwRep.3». 

(«)  B.  K.cilwliii4Co.a8,  B.  sad  1  BoU,  Abr. 
399.  K,  pi.  3. 
<S>  21  Mod.  73. 

(4)  1  Bing.  N.C.  566  J  s.  e.  4  Liw  J.  Rap.  (rj.) 
CP.  144. 
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poRseisei],  at  there  was  but  one  common 
in  the  cate.  Thus,  there  wai  no  evidence 
to  enable  the  jury  to  6nd  in  favour  of  him 
who  maintained  the  affirmative  of  the  pro- 
position, and  therefore  the  rule  should  be 
discharged. 

The  other  Judges  concurring— 


18S8.  \ 
pril  «7.  / 


HALIHS  e.  FaXEMAR. 


April 

Vendor  and  PuTchater — Auction  Duty--' 
Pleading, 

In  an  actum  againtt  the  defendant  to 
recover  damagee  jor  nt^  V^S^g  ybr  an 
ettate  pwehaied  at  an  ouefim,  a  pica, 
alleging  that  it  «a»  a  condition  of  the 
tale  that  a  moiety  of  the  Extn$e  duty,  or 
pound  rate,  granted  by  the  act  of  parliament 
in  that  case  made  and  provided,  thould  be 
paid  by  the  purchaser,  over  and  above  the 
price  bid  at  tuch  tale ;  and  <Aaf  tueh  moiety 
of  the  laid  Excite  duty  wa»  not  now,  nor  mat 
any  part  thereof,  paid  by  defendant  at  the 
time  of  the  taU,  though  payment  mat  then 
demandedt  or  at  any  time  einect  but  tMe  same 
remaint  wholly  due  and  unpaid  on  defen^ 
dant'e  part;  and  to  pay  the  tame,  or  any 
portitm  thereof,  defendant  katk  nholly  neg- 
lected atui  refused,  and  Hill  so  neglect*  and 
refutes,  contrary  to  the  ttatutc  in  tueh  eau 
made  and  provided ;  whereby,  and  by  force 
of  the  taid  statute,  the  said  bidding  and  sale 
became,  and  were,  and  ttUi  are,  wholly  void: 
{\)~Held  to  be  had. 

The  declaration  alleged,  that  whereas 
the  plaintiff,  heretofore  &c.,  on  the  8th  of 
May  18S4,  caused  to  be  put  up  for  sale  by 
public  auction,  a  certain  plot  of  land  and 
premises  situated  in  the  parish  of  Wood- 
ford, in  the  county  of  Essex,  subject  to  the 
following,  amongst  other  conditions  of  sale : 

<1)  Yida  17  Geo.  3.  c.  90,  ■.  8,  whioh  allows 
tlw  anetioiMer  to  aialio  it  a  nmditioa  of  sale,  that 
tba  punbaser  iball  pi^  tbo  dv^,  or  an;  portion 
thei«of,  aboro  Uie  prieo  biddan  at  tba  auction ; 
aod  in  such  eaaoi  tbs  penon  lo  scting  a*  auctioneer 
ia  thereby  autboriMd  and  reqaired  to  demand  pmy- 
mant  of  the  said  duty  from  suob  purohaaer  or  par* 
ebuera,  or  aoefa  portion  tberaof  aa  ia  expreaaad  in 
aoeb  eondition  or  agreement ;  aod  upon  neglect  or 
relnaal  to  pay  tba  aama,  audi  bidding  aball  ba  null 
and  void,  to  all  intenta  and  purposes. 


"  That  the  purchaser  should  pay  down  im- 
mediately a  deposit  of  20/.  per  cent,  in  part 
of  the  purchase-money,  together  widi  a 
motety  of  the  Exciae  duty  of  7d.  ia  the 
pound,  and  aign  an  agreement  for  payment 
of  the  remainder  of  the  purchase-money, 
with  the  amount  of  the  timber,  fixtures, 
&c.,  on  or  before  the  Slat  of  August  1884; 
that  the  purchaser  was  to  ti^e  and  pay  for, 
at  the  lime  of  completing  his  purchase,  all 
the  timber  and  timber'tike  trees  of  all 
kinds  down  to  one  ahilling  per  stock  incJn- 
sive,  as  also  for  the  timbers  comraooly  va- 
lued, &c. ;  that  an  abstract  of  title  sboold 
be  delivered,"  &c. ;  that  the  defimdant, 
upon  such  putting  up  of  the  said  premaes 
at  the  said  sale,  was  the  h^hett  bidder^ 
and  was  so  declared  to  be,  and  Uien  be* 
eame  and  waa  tlie  purchaser  of  the  said 
premises,  at  and  for  a  certain  sum  of  money 
(1,400/.),  subject  totfae  aaid  conditions,  siM 
in  consideration  of  tlie  said  premises. 
Averment,  that  in  consideration  of  the 
premisea,  the  plaintiff  promised  the  defen- 
dant to  perform  the  said  conditiona  as  soch 
vendor;  and  the  defendant  also  iH^muaed 
to  perform,  &c.  as  purchaser ;  that  plain- 
tiff was  ready  to  peribrmi  but  tte  defen- 
dant did  not  IMT  would  perfbrm  any  of  the 
conditions,  &e. 

Fourth  plea,  that  it  was  ■  coDditkm  i>£ 
the  Bwd  contract  of  sale  in  said  firat  oowa 
mentioned,  that  a  moiety  of  the  Excise 
doty  or  pound  rate,  granted  by  the  act  of 
parliament  in  that  case  made  and  provided, 
should  be  paid  by  the  purchaser,  over  and 
above  the  price  bidden  at  such  sade  by  auc- 
tion. And  the  defendant  fiirther  says,  that 
the  said  moiety  of  the  aaid  Excise  duty,  or 
pound  duty  aforesaid,  was  not,  nor  was 
any  part  thereof,  paid  by  him  at  the  time  of 
the  sale,  although  payment  t3ier«»f  wasthea 
demanded  by  the  auctioneer  of  the  defim- 
dant,  or  at  any  time  since,  but  the  same  re- 
muns  wholly  due  and  unpaid  on  his,  the 
defendant's,  part ;  and  to  pay  the  sane,  or 
any  portion  diereof,  the  defimdant  luiA 
wholly  n^lected  and  refused,  and  still  so 
neglects  and  refuses,  contrary  to  the  statute 
in  auch  case  made  and  provided ;  whereby 
and  by  force  of  the  said  sutute,  the  said 
bidding  and  sale  became,  and  were,  and 
still  are,  wholly  void.  Verification. 

Special  demurrer,  assigning  for  cauaes, 
that  the  plea  does  not  traversei  or  coafo** 
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snd  avoid,  any  matter  stated  in  the  decla- 
ration ;  that  all  mattert  itated  in  the  plea, 
except  the  &ct  that  payment  of  a  moiety 
of  the  Excite  duty  was  demanded  by 
the  auctioneer  of  the  defendant,  which  is 
wholly  immaterial,  are  stated  by  the  plain- 
tiff in  his  declaration ;  and  therefore  the 
•aid  pica  ii  a  mere  repetidon  of  parts  of 
the  declaration,  and  is  insufficient;  also 
the  said  plea  is  bad,  as  pleading  only  a 
snppoiMd  inference  of  law,  ai^  cannot  lead 
to,  or  produce,  or  raise  an  issue  upon  any 
material  fitct  in  dispute  triable  by  the 
country,  &e.  Jcnnder. 

R.  V.  Richardtf  for  the  demurrer,  was 
stopped  by  the  Court,  who  called  upon— 

W»  H.  Watson  to  support  the  plea. — He 
contended,  that  the  question  was,  whether 
a  bidding  at  an  auction  by  a  supposed  pur- 
chaser was  or  was  not  conclusive.  Philips 
V.  Bisttdli{i)  shews,  that  it  is  a  question 
of  fact  for  the  jury, whether  there  had  been 
a  delivery  by  the  seller,  and  an  actual  ac- 
ceptance by  the  buyer,  intended  by  both 
parties  to  liave  the  effect  of  transferring 
the  right  of  possession  from  one  to  the 
other  (S). 

[TiMDAL,  CJ. — Is  it  meant  to  be  con- 
tended, that  a  party  may,  by  an  act  of  his 
own, — suppose  the  non-payment  of  duty, — 
defiAt  the  eontraet  into  which  he  hat  en- 
tered !] 

The  words  of  the  statute  are  decisive 
upon  the  subject,  and  they  mast  be  con- 
strued accordingly.  Doe  v.  Bancks  (4),  and 
cases  of  a  similar  description,  do  not  apply. 
There,  the  lessee  could  not  be  allowed  to 
aay  that  the  lease  should  be  void  at  his 
option,  as  such  licence,  if  allowed,  might 
be  roinoua  to  the  estate.  The  bidder  Mre 
was  merely  a  qualiBed  purchaser.  -He 
could  not  be  supposed  to  have  acquired 
an  actnal  right,  until  the  object  of  the 
Icgialature— namely,  the  protection  of  the 
KTcnue,  had  been  attained. 

(t)  SB.&C.5ll;i.a.tLawJ.R«p.K.B.il6. 

(S)  Vida  Payne  *.  Car*,  S  T«m  Rep.  148, 
wberv  it  waa  held,  that  a  bidder  at  an  anctioa, 
under  the  aaual  condiiioa  that  the  bigheat  bidder 
■herald  be  the  parchaier,  retract  hit  bidding 
any  ttme  before  tbe  hammer  ia  down,  an  anctioa 
bttii^,  according  to  tbe  Court,  not  unaptly  called 
iM-H>  pcmtntia.  Vpon  the  anbjeet  of  eoctions 
IceMrallr,  vide  tbe  oMerntions  or  Lord  Hsttifield 
ia  BexWdl  e.  Christie,  Cowp.  S9A. 

(4)  4B.fc  Ald.401. 


TiNDAL,  C.J."— Asit  appears  to  me,  this 
act  of  parliament  will,  upon  this  occasion, 
receite  such  interpretation  as  shall  give 
the  fall  benefit  intended  by  the  legislature, 
at  once  to  the  government  of  the  country 
and  to  the  seller  of  the  property ;  and  there 
is,  in  my  opinion,  no  necessity  to  import 
into  the  statute  such  a  construction,  as 
could  enable  the  buyer,  by  his  own  volun- 
tary act,  to  defeat  the  contract  into  which 
he  has  entered.  The  words  of  the  section 
are,  no  doubt,  Isige  and  eomprehenaire. 
They  are,  "That  the  person  acting  as  aue- 
tiimcer  is  hereby  authorised  and  required 
to  demand  payment  of  the  ssid  duty  from 
such  purchaser  or  purchasers,  or  such  por- 
tion thereof,  as  is  expressed  in  such  con- 
dition or  agreement ;  and  upon  neglect  or 
refusal  to  pay  the  same,  such  bidding  shall 
be  null  and  void,  to  all  intents  and  pur- 
poses." I  think,  we  are  not  to  hold  that 
it  is  at  the  option  of  the  buyer  or  of  the 
seller  to  make  the  contract  null  and  void, 
if  the  party  does  not  think  proper  to  do  all 
which  the  statute  requires  of  him  to  do. 
In  attaining  this  conclusion,  I  am  but  acting 
within  the  principle  laid  down  in  Lincobt 
CotUge  case  (fi),  where  it  is  said,  **  So  in 
the  Stat  of  1  Kis.,  which  provides,  that  dl 
grantSi  leasea,  &c.,  made  by  bishops,  in 
other  manner  than  is  mentioned  in  the  act, 
shall  be  utterly  void  and  of  no  effect,  to 
all  intents  and  purposes.  Notwithstand- 
ing these  precise  words,  it  was  adjudged 
in  the  Common  Pleas,  in  32  &  SS  Eliz.,  in 
a  quare  impe^t  between  Sale  and  the 
Bishop  of  Coventry  and  Lichjuld,  that  a 
grant  of  the  next  avoidance  of  an  advoiv- 
son,  which  is  not  warranted  by  the  said 
act,  is  not  void  as  to  Uie  grantor  himself 
but  as  to  the  successor.  So  again,  in 
further  confirmation  of  the  same  principle, 
it  is  said  in  Co.  Litl.  45,  a,  *'  And  albeit  it 
be  provided  by  the  said  acu  of  1  and  IS 
Eliz.,  that  all  grants,  leases,  &c.,  made, 
&c.,  other  than  leases  for  three  lives,  or 
twenty-one  years,  according  to  those  acta, 
should  be  utterly  void  and  of  lume  effect 
to  all  intents,  constructions,  and  purposes, 
yet  grants  or  leases  not  wsrranted  by  those 
acts  are  not  void,  but  good  against  the 
lessor,  if  it  be  a  sole  corporation,  or  so 
]aag  as  the  dean  or  other  head  of  the  cor- 

(A)  3  Rep.  59,  B. 
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poration  remain,  if  it  be  a  corporation  ag- 
gregate of  many."  Agiun,  iasttainii^  tlui 
conclusion,  1  act  in  confonni^  with,  and 
in  obedience  to,  the  principle  bid  down  in 
Dae  T.  BoMckst  where  a  leaae  of  coal  mines 
contained  a  proTiao,  that  the  leaae  ihoukl 
be  void  to  all  intents  and  purposes,  if  the 
tenant  should  ceaae  working,  at  any  time, 
for  tv/o  years,  aod  it  was  held,  in  the  words 
of  Bayley,  J.,  "that  the  true  construction 
of  the  proviso  was,  that  (he  lease  should 
be  voidable  only  at  the  option  of  the  lessor, 
and  that  it  did  not  lie  in  the  mouth  of  the 
lea«ee,  who  bad  been  guilty  of  a  wrongful 
act,  in  omitting  to  work  in  pursaasce  of 
his  covenant,  toavailhimselfof  that  wrong- 
ful act,  and  to  insist,  that  thereby  the  lease 
had  become  void  to  fdl  ioteiits  and  pur- 
potee."  Thus,  in  this  caie  above  referred 
to,  the  defendaat  could  not  be  allowed*  by 
his  own  voluntary  act,  to  nvllify  that 
agreement  iolo  which  he  had  entered.  He 
could  not  be  allowed  to  convert  that  which 
was  intended  as  a  shield  for  the  protection 
of  bis  landlord,  into  a  weapon  by  which 
iivjury  might  be  iufiicted  upon  him.  It  is 
upon  a  aimilar  principle  the  present  caae 
should  be  decided*  If  our  decision  were 
dififerent,  we  should  be  acting  at  once  con- 
trary to  the  statute,  and  inconsistent  with 
sense  and  justice.  The  construction  ooo- 
tended  for  cannot,  ihemfore,  be  given  to 
lbs  enactment,  and  our  judgaoat  iboidd 
be  fiw  the  plaintiff. 

agree.  The  authoritiea 
from  Ce.  LUt,,  the  case  in  8  iZsp,,  and  Do* 
y.  Bonckgt  are  decisive  npoo  the  subieet. 

BosAnauxT,  J. — I  am  of  the  same  opi- 
nion. There  are,  no  doubt,  many  instances 
in  whidi  the  words  make  a  contract  or 
agreement  not  alone  voidable,  but  impiTa- 
tivifly  void.  But  the  latter  cannot  be  tbe 
ease  here*  in  respect  of  a  proviso  or  oon- 
ditipn  introduced  for  the  benefit  of  the 
vendor.  ConBequently,ourjudgniefit  should 
be  for  the  plaintiK 

CoLTMAN,  J. — I  come  readily  to  tbe 
mme  eottclusioD  with  my  Lord  and  my 
9rotben.  Such  ooacluaaon  can,  I  tliink, 
be  the  more  easily  attained,  fiir  this  reason, 
that  it  is  Qontrarj  to  natural  justiee  Aat 
a  man  may  defint  hit  owe  contract  by 
bis  own  default.  There  are  abundant  in- 
stances, where  words,  equally  strong  with 
those  used  in  this  act  of  parliament,  receive 


a  construction  diffi;rent  from  that  con* 
tended  for  here,  when  jnatice  reqvires  auch 
construction  to  be  p«t  upon  theas.  Even 
the  wwda,  "£t  si  finia  aupar  hujnsiDodi 
tenenentun  in  posterun  kvetwr,  ipso  jnra 
sit  nttllua,"  in  ibir  StatnU  de  Dotds,  do  not 
make  tbe  fine  vmd ;  but  the  mnda  **  ipso 
jure  sit  nullus"  mean,  that  die  fine  shatt 
not  bind  the  ri^t.  There  are  other  ex- 
amples, equally  in  point,  of  tbe  moaning 
which  ahoald  be  adopted,  when  justice  re- 
qnires  it.  There  is  no  reason  iritatovee  fiw 
the  ofejeetiDa  which  has  been  taken,  and 
<  our  judgment  should  ba  for  the  plaimiff'. 

/wdgnaUMceonUiiglg, 


1858.     )  HORN,  aUflOTM  Off  MMT,  V. 

May  4.  /  UDVOB*. 

Sian^ — Agreement — PromiMoiy  iVbfe. 

Am  mitrmwuiU  in  tke  /bilomng  worJM  : 
"Sir,  I  hoM  r»€mvfiHkt  twm  of  tOl^wkiek 
I  have  bomMedqf  you,  and  /  jhsve  to  heme* 
countabk  for  ike  Maid  emh  milk  Ugai  later- 
etl": — Heid,  not  to  be  a  promisMonf  nele, 
bid  a  9pe€ial  agnememt ;  rmtiqamilif,  thtU 
k  mag  mtUalmmpeimA'm  agnemm  atmip. 

The  following  case  was  submitted  to  tbn 

Court,  pursuant  to  the  statute. 

The  sole  qucation  betwn«i  tbe  parties 
is,  whether  the  letter  or  papcr^'wniing,  of 
which  the  following  is  a  copy,  is  a^sia- 
siUe  in  endenee,  being  stno^ed  aa  base* 
after  mentioned:— 

*<  MiddUton,  Decenaber  S8,  l«e9. 

"Sir, — I  have  ree*iv«d  the  eum  of  <0^, 
which  t  have  borrowed  of  yon,  and  I  havo 
to  be  accountable  for  thp  said  sum,  witb 
legal  interest.    I  am,  &c'* 

Addresaed  to  "  Mr.  W.  Dent.'' 

The  paper  was  not  delivered  by  the  de- 
fendant at  tbe.  time  it  bean  date,  m  for 
some  years  afterwards,  when  it  was  atamp- 
ed  by  die  permission  of  the  Commtsaioneni 
of  Stamps,  on  payment  of  the  penalty  of  S/. 
The  defendant  contends,  that  this  docu- 
ment cannot  be  ^ven  in  evulenc^  for  want 
of  a  proper  stamp,  it  being  «  promieiory 
note,  and  wanting  a  stamp  na  ivdi }  nnd 
the  Commissioners  of  Stampa  had  no  power 
to  stamp  it  afterwards.  The  plaintiff  ooa- 
tends,  tliat  it  is  a  mere  acknowledgnient 
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or  agr«0Menc,  and,  at  all  events,  the  fftiiinp 
imfvessed  thereon,  of  li.^  is  soflieient.  If 
the  Court  be  of  opinion  that  the  document 
if  atois«ible  in  evidence,  with  its  preaent 
MBMp^  judgment  to  be  entered  for  th« 
plaintiff;  if  they  should  be  of  opinion  thm 
it  h  ftot,  then  jud^ent  to  be  entered  for 
riie  defendaftt. 

Knomkit  finr  the  plaintiff.— This  pap«t 
en»M  be  Mnsidcired  aa  «  promiasory  note. 
But  it  is  either  a  spveM  agreement  between 
the  parties,  and  in  sneh  case,  it  is  properly 
Mtiopcd,  and  reeeit^le  in  evidence,  or  it  is 
*  mere  acknowledgment  of  a  debt,  and  so 
does  not  reqmre  a  stamp  at  all — Pither  v. 
Udieil),  and  l$ruel  v.  Itrael{t).  The 
ease  may  be  supposed  at  first  sight  to 
hear  some  resemblance  to  that  of  Aforrii 
V.  L0t  (S),  where  the  iiMrmAent  wftt 
held  to  be  a  promissory  note  within  the 
statute  S  &  4  Ann.  c.  S.  But  there  it 
a  muterial  difference  between  the  doed* 
mMfa,  Ibr,  in  that  above  referred  to,  the 
detfmdant  prtHnised  to  be  aeeodntAfale 
t«  A.  or  order,  wbi<li  1«  not  (he  mode  of 
expresifion  here.  Besides,  a  qume  ia  added 
to  the  report  of  the  case  in  Lord  Aajrm. 
And  it  is  said,  that  Powys,  J.  reli«d  much 
upon  the  verdict  in  the  case.  Here  also, 
the  word  "promise"  is  altogether  omitted. 

W.  H,  WtAwon^  contr&.-^JVofyJ*  v.  Lee  is 
drreetly  in  point,  and  it  is  th«Ve  laid  down, 
that  thWe  are  no  precise  #ord8  necessary 
to  fc«  uded  in  a  promissory  note ;  there  is 
no  magic  in  the  word  **  promise."  Its 
onriMion  tit  insertion  is  alike  a  matter  of 
indiflfin^ence;  and  the  Court  will,  as  it  was 
said  by  Lo^rd  Kenyon  of  a  deed,  look  into 
the  four  o^ers  of  the  ifucmment,  for  thti 
IRirpoee  of  aicttttdmng  its  nature  and  de- 
aeriptiOD.    The  #ordB,  **I  have  to  be  ac- 
countable fen  the  said  sum  with  legal  in^ 
Cereatt"  a*e  equkalent  to  a  premise  to 
{Miy.    The  case  may  be  likened  to  that  of 
Green  v.  Dttvieif4f),  vthere  an  instrument 
In  the  foWort-ing  fofm,  "Received  of  A.  B. 
tool.,  #hjch  i  promise  to  pay  with  lawful 
interest, "  vrai  held  to  b6  a  promissory  note ; 

<]  >  1  Esp.  4t6.  Bnt  see  Guy  t.  Harris,  Sittings 
mitmr  Suter  term,  IMl ;  codIth,  psr  Lord  EMon, 
BB7l«7  on  Bills,  4A  edit.  p.  5,  mts. 

<C  )  1  Campb.  499. 

^S>  1  Stn.  6t9,  More  (iilly  tad  circuaut;iotiBU/ 
report** d  in  S  Lord  Rayai.  1396. 

<-«>  4B.fcG.83»is.o.9LswJ.R«p.K.B.185. 


and  to  jfthhy  v.  Ashb§(5),  where  an  in- 
strument in  these  wordd,  **  Received  of  A 
B,  1 50/.,  which  Ipromise  to  pay  on  demand," 
was  held  w  be  a  promissory  note,  and 
to  require  a  stamp  at  soch.  WheaUey  V. 
WiUiana  (6)  is  aldo  m  fevour  of  the:  jg. 
fondant;  and  Brooki  v.  EHm»(l)  shews 
an  inclination  of  the  Cooft  to  a  similftr 
etmclmiMi.  Haioki^  v.  Warre(9,)  may  ht 
idso  referred  to  on  thtf  same  side. 

TntDAi,  C.J< — ^As  it  appears  tome,  thift 
ease  can  be  deeid^d  by  referring  to  th6 
words  of  the  statnte  S5  Geo.  S.  c.  184', 
and  withotn  making  any  reference  to  the 
numerous  case»  to  which  ovr  attemion  ha* 
been  called,  and  according  to  the  coActu- 
sion  at  which  I  have  arriv^,  the  instru- 
ment in  qmsfton  iik  not  a  pvotnissory  liote, 
wiUthk  the  provisions  of  the  Stamp  Act, 
not  being  payable  at  any  ptfrtieular  time, 
or  upon  de&iand.  For  the  purpose  of 
naintainitig  myproposStlon,  it  U  not  neces- 
uiry  to  enter  into  any  diseustion  at  length 
tipOn  the  statute.  It  vi  enough  to  Aa/, 
tmit  there  are  to  be  (bund  in  the  enactment, 
certain  instrmnents  described  as  promis- 
sory notes,  upon  which  certain  duties  are 
ttf  be  paid,  and  at  the  end  of  the  sode  of 
the  duties  imposed,  the  legislature  say, 
"  And  the  following  instruments  shall  b6 
deemed  and  taken  to  be  promissory  notes, 
within  the  intent  and  meaning  of  this  sche- 
dule ;  vis.  all  notes  promising  the  payment 
of  any  sum  or  sums  of  money  out  of  any 
particular  fiihd  which  may  or  may  not  be 
available,  or  upon  any  condition  or  con- 
tingency which  may  or  may  not  be  pef- 
fbrroed  or  happen,  if  the  same  shall  be 
made  payable  to  the  bearer,  6t  to  order, 
and  if  the  ftame  shidl  be  definite  and  cer^ 
tain,  and  not  amount  in  the  whole  to 
tOl'*  And  I  thmk  that  thfr  instrument 
which  forms  the  subject  of  discussion  is 
not  within  the  meaning  and  intention  of  th(S 
statute.  And  I  also  think  it  is  impossi- 
ble to  look  to  the  words  which  follow,  re- 
specting receipts,  without  being  more 
strongly  of  thf«  tfpinton.   The  words  are, 

(5>  3  M00.&  Pay.  186. 

(6)  1  M««.ae  Walt.  MS;  t.o.  5  Law  J.  Rep. 
(i<.9.)£icb.  «97. 

(7)  S  Mm.  Si  Wsls.  74;  s.  c.  6  Law  J.  lUp. 
(N.S.)  Esch.  6. 

<8)  3B.&C.690'. 
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"  And  all  receipts  for  money  deposited  in 
any  bank,  or  in  the  hands  of  any  banker 
or  bankers,  which  shall  contain  any  agree- 
ment or  memorandum,  importing  that  in- 
terest shall  be  paid  for  the  money  so  de* 

fosited."  The  present  document  comes, 
think,  more  within  the  idea  of  a  receipt, 
and  the  transaction  is  not  one  in  which 
money  is  deposited  in  the  hands  of  a  banker 
or  bankers ;  btit  it  is  the  transaction  of 
one  private  person  with  another.  The 
letter  says,  "  1  have  received  the  sum  of 
SO/,  which  I  have  borrowed  of  you,  and  I 
have  Co  be  accountable  for  the  said  sum 
with  legal  interest."  This,  I  think,  looks 
more  like  a  mere  acknowledgment  than  a 
promissory  note;  and,  in  my  opinion,  I 
repeat  it,  it  does  not  fall— it  ia  not  com- 
prehended— within  the  schedule  appended 
to  the  statute.  The  queation  now  is, 
if  the  case  is  not  within  the  exemption 
from  a  promissory  note  stamp.  To  ascer- 
tain this,  we  must  look  to  that  which  im- 
mediately foUowB,  as  to  the  exemptions 
from  the  duties  on  promissory  note  stamps ; 
And  we  shall  6nd,  all  "  notes  promising  the 
payment  of  any  sura,  &c.  out  of  any  par- 
ticular fund,  which  may  or  may  not  be 
available,  or  upon  any  contingency  or  con- 
dition which  may  or  may  not  be  performed 
or  happen,  where  the  same  ahall  not  be 
made  payable  to  the  bearer  or  order,  fkc. 
and  all  other  instruments  bearing  in  any 
the  form  or  style  of  promissory 
notes,  but  which  in  law  shall  be  deemed 
special  agreements,  except  those  hereby 
expressly  directed,  to  be  deemed  promis- 
sory notes."  Now,  might  not  the  transac- 
tion here  be  considered  in  some  degree, 
certainly  a  remote  one,  as  a  special  agree- 
ment between  the  parties?  In  the  letter, 
the  defendant  speaks  of  the  sum  of  money 
"  which  I  have  borrowed  of  you,  and  I 
have  to  be  accountable,"  &c.  Now,  might 
not  this  be  considered  as  a  transaction  in 
which  the  party  contracted  to  borrow,  and 
to  be  accountable  t  How  t  By  payment, 
or  by  entering  it  in  account,  or  by  set-ofF, 
or  by  any  other  mercantile  arrangement 
into  which  the  parties  may  enter.  Upon 
the  whole,  I  think  tlie  question  itmy  be 
&irly  considered  as  not  lUling  within  the 
meaning  contended  for,  and  consequently 
not  to  require  the  stamp  which  it  is  said 
ahould  be  affixed.   Beaidea,  it  would  be 


patting  a  very  harsh  construction  indeed 
upon  uie  atatnte,  if,  when  the  plaintiff  paid 
a  pound  for  Uie  stamp,  to  enable  him  lo 
give  the  instrument  in  evidence,  be  dHwU 
be  driven  from  the  court,  ud  told  that  an 
agreement  stamp  was  not  the  proper  tarn ; 
that  consequently  the  instrument  was  not 

ftroducible,  although  it  would  be  so  if  a 
ess  sum  were  paid  as  a  duty.  Upon  the 
whole,  1  am  of  opinion  that  our  jadgmwC 
should  be  for  the  plsintiff. 
pAax,  J.  of  the  same  opinion. 
BosAMaosT,  J. — I  too  thu^  this  may  be 
considered  as  an  agreement,  and  that  it 
comes  fairly  and  equitably  within  the  con- 
struction put  upon  the  statute  by  my  Lord. 
1  quite  agree  in  the  aifpufication  put  upoi 
the  words,  "  I  have  to  be  accountable."  I 
quite  agree,  that  to  answer  the  meaning  of 
uiese  worda,  it  would  not  be  auffiaent 
merely  to  enter  the  money  in  account,  but 
it  should  be  paid  over,  or  credit  given  for 
it,  with  interest ;  and  that  the  party  should 
debit  himself  with  it  until  the  sum  riiould 
be  discharged.  Upon  the  whole,  if  this  is 
not  an  agreement  in  the  ordinary  form, 
neither  is  it  a  promissory  note  ;  nor  is  it 
within  the  descriptim  set  forth  by  the 
legislature,  of  those  instruuienta  whidi  ahall 
be  deemed  and  taken  to  be  proibiaaory 
notes  within  the  intent  and  meamng  of  tlw 
schedule.  In  fine,  if  the  document  ia  not 
to  be  fairly  considered  a  umple  acknow- 
ledgment, it  may,  at  all  eventa,  be  loidwd 
upon  and  taken  to  be  aspecial  agreawCTtt; 
consequently,  it  is  properly  atanmed,  and 
our  judgment  should  be  for  the  pUintiff. 

CoLTHAN,  J. — The  case  is  not  tobe  coo- 
sidered  so  much  in  reference  to  a  promia- 
sory  note,  strictly  so  called,  as  to  the  de- 
scription given  of  it,  according  to  the 
construction  put  upon  the  Stunp  Act. 
And  if  the  instrument  is  not  within  the 
operation  of  the  statute,  it  is  exempt  from 
the  stamp.  For  the  purpose  of  ascertain- 
ing this,  we  should,  I  think,  look  to  the 
clause  corresponding  with  the  facta  of  this 
case;  that  which  by  way  of  exception 
treats  "receipta  for  money  deposited  in 
any  bank  or  in  the  hands  of  any  banker  or 
hankers,  which  shall  contain  any  agree- 
ment or  memorandum,  importing  Uiat  in- 
terest shall  be  paid  for  the  money  so  de- 
posited," as  promissory  notes.  This  shews 
that  indi  interpretation  and  construction 
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U9  confined  to  bankers'  receipts,  and  not 
to  tboae  which  pau  between  oUier  people. 
The  presmt  therefore  is  not  to  be  consi^ 
dered  as  a  promissory  note  within  the  sta- 
tute. If  it  is  a  special  agreement,  it  is  pro- 
perly stamped ;  if  it  is  not  such  agreement, 
it  need  not  be  stamped  at  all.  Judgment 
should  be  for  the  plaintiff. 

JvdgmetU  wxord^iigly* 


1S38.    \  nxwTOM  Ain>  wipe  r.  uar- 

-  Apiil  S7.  /        LAND  AND  AHOTHKR. 

Barritter — Ptivikge — ^ntie. 

■  A  harritterifho  eue*  jointly  mtk  his  mfet 
loses  hie  pn^estimal  privilege,  and  cannott 
by  virtue  tkereoft  change  the  oowe  to  Mid- 
diesex. 

'  Qnaere — Does  a  party,  not  a  barrister  at 
the  time  lAen  tlie  suit  hms  been  commenced, 
but  mho  becomes  one  pending  tke  action^  ac- 
quire by  his  own  voluntary  act,  in  asauming 
suck  character,  the  right  of  in^aonng  upon 
the  opposite  party  the  inconvenience  arising 
from  a  dumge  of  venue? 

W,  H,  fVatson  moved  to  change  the 
venue  from  Yorkshire  to  Middlesex.  The 
application  war  founded  upon  the  privilege 
ftf  the  plaintiff,  he  being  a  barrister,  and 
siH^  privilege,  as  the  Court  were  aware, 
was,  like  that  of  the  attorney,  conferred, 
not  for  the  convenience  of  the  individual, 
but  for  the  beneBt  and  advantage  of  the 
public,  who,  by  reason  of  tbe  necessary 
absence  of  the  plaintiff  from  Westminster, 
would  be  deprived  of  his  professional  as- 
sistance and  advice.    One  circumstance 
which  distinguished  the  present  case  was, 
that  the  plaintiff  was  not  a  barrister  when 
the  action  had  been  commenced,  but  such 
iocidentmade,  it  was  submitted,  no  cUffer- 
ence  u  to  the  conclusion  at  which  the 
Court  would  arrive,  as  tbe  public  were 
entitled  to  the  professional  assistance  of 
the  party,  without  reference  to  the  time  at 
which  he  was  called  to  the  bar.  The  rule, 
as  laid  down  in  Tidd's  Practice,  79,  8th 
edit.,  namely,  that  an  attorney  should  not 
be   allowed  his  privilege,  when  he  sued 
jointly  with  his  wife,  was  also  admitted ;  but 
audi  rule  should  not  be  inflexible,  and  the 
circumstances  of  the  present  case  were 
such  as  to  warrant  a  deviation. 
Maw  SeaiES,  VII.— CF. 


TiNDAL,  C.  J.— Without  taking  upon 
myself  to  determine  whether  a  party,  by 
his  own  voluntary  act,  (that,  for  example, 
of  being  called  to  the  bar,)  can  be  permitted 
to  impose  upon  another  the  inconvenience 
which  arises  and  follows  from  a  change  of 
venue,  it  is  merely  necessary  upon  this 
occasion  to  say,  that  it  is  an  established 
rule,  that  where  an  attorney  sues  as  execu- 
tor or  administrator,  or  jointly  with  his 
wife,  he  sliall  not  be  allowed  his  privilege. 
The  latter  is  the  ease  here,  and  conse- 
quently no  privilege  can  be  gruited. 

The  other  Judges  concurring,— 
Watson  took  nothing  by  hs  moUon, 


1838.     \  HOOLDITCU  AND  AKOTUSB  0. 

April  so,  /  CAUTY. 

Sill  of  Exchange — Notice  of  Dishonour 
—Evidence. 

A  letter  from  the  holders  to  tke  indorser  (f 
a  bill  of  exchange,  in  which  they  expressed 
sttrpriseat  the  bdlbeing  returnedtotke holder 
unpaid,  coupled  with  a  conversation  held  on 
the  same  day  by  the  indorser  with  the  holders, 
in  sshich  he  «uo  ei^ested  kit  surprise  at 
what  had  occurred,  and  sind  he  would  write 
to  Edinburgh,  and  see  the  billpaid  :—Held, 
to  be  good  ntaice  of  the  ^shonowr  of  the  bUL 

The  production  of  a  Scotch  deed  of  as- 
signment,  in  ffAtrA  the  holders  of  a  bill,  for 
2s.  Gd.  in  tke  poumi,  constitute  and  appoint 
a  third  person,  and  his  heirs,  donators,  laW' 
ful  cestioners,  and  assigns,  in  and  to  the 
principal  sum  assigned,  as  far  as  the  claim 
of  the  holders  goes,  against  one  indorser  spe- 
<^fied,  but  reserving  tothe  holders,  tkeirkeirs 
and  assigns,  all  right  of  recovering  against 
the  acceptor,  drawer,  and  other  incUn-sers,  the 
baltmce  of  the  smd principal  turn  and  interest, 
^c,  does  not  support  a  plea  aUeging^  that 
the  bidders  of  the  Ml  Mceptedand  received  of 
the  indorser  a  certain  sum,  in  full  aatisfae- 
fton  and  discharge  of  the  U/A  withmt  the 
knowledge  of  the  defendant,  and  thereby  dis- 
charged the  said  indorser  from  his  UabiUty, 

Where  an  attorney's  cUrk  is  called  upon 
to  produce  an  instrument  known  to  have  been 
in  his  possession,  and  to  whick  he  was  the 
attesting  witness,  and  he  refuses  to  do  so, 
alleging  that  the  document  is  out  of  his  pos- 
session, and  in  that  of  his  employer, — 
Quaere — Can  secondary  evidence  be  given 
of  the  contents  of  the  deed  ? 

3F 
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Assumpsit.  Tlie  first  count  was  upon 
n  bill  of  rxclmngc  for  100/.,  accepted  by 
Charles  Chaplin,  indorsed  by  the  drawer 
to  the  defendant,  and  by  him  to  the  plain- 
tiffs. The  second  was  upon  a  bill  for  860l., 
drawn  by  Ann  Gib,  and  accepted  by  W.  H. 
Rainsford,  indorsed  by  the  drawer  to  W. 
Crokatt,  by  him  to  the  defendant,  who  in- 
dorsed to  the  plaintiffs.  To  these  were 
added,  the  common  counts  for  goods  sold 
.md  delivered,  money  lent,  on  an  account 
stated,  for  1,500^.,  &c. 

To  the  first  count,  pleas,  first,  a  denial 
of  the  presentation  of  the  bill,  when  due, 
to  Chaplin,  the  acceptor.  Second,  a  denial 
of  due  notice  of  dishonour  to  defendant,  of 
said  bill  by  the  acceptor.  Third,  that  atter 
the  indorsement  of  the  said  bill  of  exchange 
in  the  first  count  mentioned,  to  the  plain- 
lifTs,  and  before  the  commencement  of  the 
suit,  to  wit,  on  the  9th  of  February  1832, 
in  consideration  that  divers  persons,  whose 
names  are  to  the  defendant  unknown,  cre- 
ditors of  the  said  Chaplin,  then  had  agreed, 
and  did  agree  among  themselves,  and  with 
the  aaid  plaintiffs,  and  with  the  said  Chap- 
lin, to  give  time  to  the  said  Chaplin  to 
pay  to  them,  the  mid  crediton,  the  debta 
(o  them  respectively  due,  to  wit*  that  said 
Chaplin  should  set  apart  a  certain  anm  of 
money,  to  wit,  the  sum  of  200/.,  annuall^t 
out  of  his  income  and  property,  the  said 
plaintiffs  agreed  to  receive  rateably  with 
the  said  other  creditors  of  the  said  Chaplin, 
poyment  of  the  said  money  in  the  said  bill 
of  exchange  mentioned,  and  interest  there- 
on, out  of  the  said  sum  so  set  apart,  in  full 
satisfaction  and  discharge  of  the  premises 
in  the  said  first  count  mentioned.  And  de- 
fendant further  says,  it  was  further  agreed* 
and  a  part  of  the  said  agreement  between 
the  said  creditors  of  the  said  Cliaplin  and 
the  said  plaintiflTs,  and  the  said  Chaplin, 
that  he  should  hare  time  to  pay  ^e  said 
money  due  in  respect  of  the  said  bitt  of 
exchange,  in  the  said  firat  count  mmtioned, 
that  is  to  say,  until  it  should  become  doe, 
in  respect  of  the  said  setting  apart  of  the 
said  annual  sum,  by  the  said  Chaplin,  in 
manner  hereinbefore  mentioned,  without 
the  knowledge  or  consent  of  the  defendant; 
and  then  thereby  released  and  discharged 
the  said  Chaplin  from  all  liability  upon  the 
said  bill  of  exchange,  except  as  in  this  plea 
mentioned,  without  the  consent  or  know- 
ledge of  ths  defendant.    And  defendant 


further  says,  that  according  to  the  said 
agreement  and  time  given,  tlie  plaintiffs 
could  not  be  entitled  to  receive  full  pay- 
ment of  the  said  sum  of  money,  in  the  said 
first  count  mentioned,  until  a  long  time 
after  the  said  bill  became  due,  to  wit* 
twelve  months  afterwards ;  and  this  tbe  de* 
fendant  is  ready*  &c. 

As  to  the  second  count,  defendant  plead- 
ed the  non -presentation  of  the  bill  to  the 
acceptor  Rainsford,  when  due,  and  want 
of  due  notice  of  dishonour  by  acceptor  to 
defendant.  And  for  further  plea  to  the 
second  count,  the  defendant  says*  that  after 
the  indorsement  of  tbe  bill,  &e.|  and  be- 
fore the  commencement  of  tliis  suit,  to  wit, 
on  the  28th  of  March  1888,  in  consider^ 
ation  that  divers  perstms*  whose  names 
are  to  the  defendant  unknown,  creditors 
of  the  said  W.  Crokatt,  then  accepted  and 
received  of  tbe  said  W.  Crokatt,  a  certain 
sum  of  money,  to  wit.  Si.  Gtl,  in  tbe  pound* 
upon  their  respective  debts,  in  fiill  satia- 
faction  and  discharge,  8tc.,  the  plaiatifia 
(hen  being  tlie  holders  of  the  aud  bill  of 
exchange  in  the  second  count  ni«tioned* 
received  a  certain  sum,  that  is  to  say,  1 06/. 
Ss.f  in  full  satis&ction  and  dischai]ge  of 
the  bill  of  exdiange  in  the  second  eoaat 
mentitmed*  without  die  knowledge  oreon* 
sent  of  the  defimdant;  and  the  pluntiflii 
thereby  wholly  released  and  diadmnged 
the  said  W.  Crokatt,  from  all  liability  npon 
the  bill  of  exchange*  in  said  count  men- 
tioned, without  the  consent,  knowledge, 
Sic-  of  defendant.  Verification. 

To  the  third*  fourth*  and  last  counts, 
non  assumpsit ;  and  for  a  further  plea  as  to 
the  sum  ot  580/.  it.  Sd.,  parcel  of  the 
nMmies  in  the  third  count  mentioned,  and 
as  to  the  sum  of  862/.  16«.  6</.,  pared  of 
the  monies  in  the  fourth  count  mentMHwd, 
and  as  to  the  sum  of  9501,  parcel  of  iAm 
sums  in  the  last  eotmt  mentioned,  the  dc- 
fcndant  says,  that  the  account  m  tbe  laat- 
mentiooed  ooant  was,  as  to  the  aaid  sum  of 
580/.  it.  6W.,  parcel  of  the  moniea  in  th« 
third  count  mentioned,  and  of  and  conoem- 
ing  the  said  sum  of  362/.  I6«.  6d.*  parcel 
of  the  monies  in  tbe  fourth  count  meBtton- 
ed,  and  the  interest  and  damages  tbereta, 
and  of  and  concerning  no  outer  moniee 
whatever ;  and  after  the  making  of  the 
promises  in  the  third,  four^,  and  last 
counts  respectively  mentioned*  as  to  the 
said  sum  of  580/.  2«.  6i/.,  parcel  of  the 


Digitized  by  Google 


EASTER  TERM.  1838. 


919 


monies  in  the  third  count  mentioned;  and 
as  to  the  said  sums  of  368/.  16s.  6d.  in  the 
fourth  count  mentioned ;  and  as  to  the 
said  sum  of  9£0^.,  parcel  of  the  monies  in 
the  last  count  mentioned  ;  and  before  the 
commencement  of  the  suit«  to  wit,  on  the 
1st  of  February  1887,  the  defendant  in- 
dorsed and  delivered  to  the  plainttflb  the 
several  bills  of  exchange  in  the  first  and 
second  counts  respectively  mentioned,  in 
fttU  satisfiwtioa  and  discbarge'of  the  said 
sDni  of 5801.  £«.  ad.,  parcel  of  the  monies 
ia  the  third  count  mentjoned ;  of  the  said 
sum  of  St.  <h(.,  parcel  of  the  lumies 
in  the  fourth  count  mentioned ;  and  of  the 
said  sum  of  950/.,  parcel  of  the  monies  in 
the  last  count  mentioned ;  and  the  plaintiflTs 
then  accepted  and  received  of  and  from 
the  defendant,  the  said  bills  of  exchange, 
as  afOTesaid.  Verification. 

To  the  first,  second,  fourth,  fifth,  and 
seventh  pleas,  whereof  the  defrndant  put 
himself  upon  the  country,  uauliier.  To 
the  third — de  mjiirkl,  MimiUter,  To  the 
6th — traverse  of  the  ah^tion  in  the  sixth 
l^ea,  that  they  acMpted  or  reeeived  of  or 
from  the  and  W.  Crokatt,  the  snm  of  106/. 

or  anyjpart  thereof,  in  the  said  plea 
mentioned,  m  full  satisfitcitonukd  discharge 
of  the  said  several  promises  in  the  said 
second  countin  the  declaration  mentioned; 
in  maimer  and  form,  &c. ;  and  this  plain- 
tiffs pray,  &c.  SimiUtgr.  Traverse  of 
the  allegation  of  the  bill  being  indorsed 
and  delivered  to  the  plaintiffs,  or  either  of 
(hem,  in  full  satisfiurtion  and  discharge  of 
the  aaid  several  sums  in  the  said  third  plea 
mentioned,  in  manner  and  form,  &c. ;  and 
this  the  plaintiffs  pray,  &c.  Simliter, 

On  the  trial,  at  the  Sittings  in  Hilary 
terns,  in  Middlesex,  before  Coltman,  J.,  in 
support  of  the  allegation  of  the  receipt  of 
the  sum  of  106/.  5s.,  by  the  plaintiffs, 
from  Crokatt,  a  prior  indorser,  in  full  satis- 
faction of  the  bill  for  850/,,  in  the  second 
count  mentioned,  the  defendant  put  in  evi- 
dence an  assignation  by  the  plaintiffs  to 
one  Souter,  of  which  the  following  are  the 
material  parts: — "We  J.  &  J.  Houlditch, 
with  consent  of  A.  C.  M'L.,  as  our  man- 
dmtory,  having  protested  the  bill  against 
the  acceptor,  drawer,  and  indorser, 
jointly  Mid  separately,  caused  arrestments 
to  be  made  at  the  instance  of  us  and  our 
■aid  mandatory,  against  the  said  W.  Cro- 
katt, tu  the  hands  of  Thomas  Uubcitbuu, 


accountant,  &c.,  one  of  the  surviving  trus- 
tees of  ^e  deceased  John  Crokatt,  conform 
to  executions  of  arrestment,  dated  the  8th, 
12th,  and  17th  ofNovember  1832.  That 
the  whole  surviving  and  assumed  trustees 
of  the  said  deceased  John  Crokatt,  on  the 
18th  of  January  1834,  raised  and  interned 
a  Bununons  of  multiple-poinding  and  exo- 
neration at  their  instance  against  us  and 
our  said  mandatory ;  and  also  against  cer- 
tain other  airating  creditors  of  the  said 
W.  Crokatt.   And  whereas,  in  consider- 
ation of  the  sum  of  106/.  5«.  paid  to 
our  said  mandatory,  Ibr  our  behoof,  by 
David  Robertson  Souter,  accountant,  Stc, 
we,  &c.  have  {^reed  to  grant  the  assigna- 
tion underneath,  &c.,  we  hereby  make, 
constitute,  and  appoint  the  said  D.  R. 
Souter,  and  his  heirs  and  donators,  our 
lawful  cessiooers  and  assignees  in  and  to 
the  aforesaid  principal  sum  of  850/.  con- 
tained in  and  due  by  the  bill  above  nar- 
rated, and  the  whole  interest  due  and  to 
become  due.    But  that  so  far  allowably 
as  the  said  principal  sum  and  interest 
thereof,  and  the  said  bill,  &c.  hereby  as- 
signed, are,  or  can  form  a  ground  of  a  claim 
of  debt,  at  our  instance,  against  the  said 
W.  Crokatt,  or  througli  him,  against  the 
trustees  of  the  said  J.  Crokatt,  reserving 
always  to  us,  our  heirs  and  assigns,  all 
right  of  recourse  against  tlie  acceptor, 
drawer,  and  indorsers  of  the  said  bill, 
other  than  the  said  W.  Crokatt,  for  the 
balance  of  the  said  principal  sum  of  850/., 
and  the  interest  due  and  to  become  due 
thereon ;  as  also  we  do  hereby  assign  to  the 
said  D.  R.  Souter,  all  right,  interest,  and 
claim  competent  to  us,  as  arresting  credi- 
tors and  raisers  of  the  said  process  of 
forthcoming  undor  die  said  process  of  mul- 
tiple-poinding  and  exoneration,  &c.,  sur- 
rogating and  substituting  the  said  D.  K. 
Souter  in  our  full  right  and  place  of  the 
premises,  as  aforesaid,  with  full  power  to 
ash,  crave,  and  uplift  from  the  said  William 
Crokatt,  and  from  the  trustees  of  the  said 
John  Crokatt,  the  principal  sums  hereby 
assigned,  and  upon  payment  to  grant  dis- 
charges or  conveyances  therefrom,  either 
in  whole  or  in  part.    And  whereas  the 
aforesaid  bill,  registered  process  and  letters 
of  horning,  form  the  grounds  of  debt  at 
our  instance  against  the  said  acceptor, 
drawer,  and  indorser  of  the  bill,  other  than 
the  said  Vf.  Crokatt,  uud  so  cauuot  be  tU:- 
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livered  ap  with  this  usignation,  there- 
fore we  bind  and  oblige  ourselves,  &c.  to 
make  these  writs  forthcoming  to  the  said 
D.  R.  Souter,  on  all  necessary  occasions 
previously  to  our  obtaining  a  settlement 
of  the  balance  of  the  said  debt,  from  the 
other  parties  to  the  bill,  upon  their  grant- 
ing a  receipt  and  obligation  to  return  the 
same  within  a  short  limited  time,  and  un- 
der a  suitable  penalty. 

To  prove  the  notice  of  dishonour  of  the 
bill  for  850/.,  the  plaintiffs  gave  in  evidence 
a  letter  from  the  jdaintiffs  to  the  defendant, 
as  follows: — "  2nd  of  July — Messrs.  Honl- 
ditch's  compliinents  to  Mr.  Cauty,  are  sw- 
prised  he  has  not  taken  up  Mr.  Chaplin's 
bill  according  to  his  promise  ;  request  he 
would  do  BO  as  soon  as  the  sale  shall  be 
over;  wish  to  know  what  is  to  be  done 
with  the  bill ;  are  also  surprised  to  hear 
that  Mrs.  Gib's  bill  was  returned  to  the 
holder  unpaid."  It  also  appeared,  that 
the  defendant  saw  the  plaintiffs  upon  the 
same  day,  and  said  he  was  much  surprised, 
and  would  write  to  Edinburgh  and  see  the 
bills  paid. 

It  was  objected  for  the  defendant,  that 
the  notice  of  dishonour  contained  in  the 
letter  was  insufBcient.  The  learned  Judge 
oTerrnled  the  objection,  and  a  verdict 
passed  for  the  plaintiff,  for  the  amount  of 
both  bills,  with  leave,  however,  to  tlt^  de- 
fendant to  apply  to  the  Court  (1). 

(t)  No  diecuuion  arose  as  to  tbe  presentmeot, 
&c.  of  the  bill  for  1001.,  accepted  by  Cbnplin,  s«t 
forth  ia  the  first  count,  and  in  respect  oi  which  a 
new  trial  was  prantad,  except  tbe  condition  pro- 
posed by  the  Court  was  complied  with.  Upon  the 
trial,  for  tbe  purpoae  of  prorin^  that  time  was 
given  to  the  acceptor  by  the  plaintiffs,  holderaof 
tliis  bill,  witbont  tbe  privity  of  the  defendant, 
and  conseqaently  that  the  latter  was  released,  tbe 
attorney's  clerk,  who  was  known  to  hare  had  tbe 
letters  of  licence,  granted  to  Chaplin,  in  his  posses- 
Bion,  and  to  have  been  tbe  attesting  witness,  was 
served  witb  a  writ  of  Mubpand  daeu  Ueum.  He, 
however,  did  not  produce  the  letters,  alleging  tbst 
they  were  oat  of  bis  possession,  and  had  passed 
into  the  hands  nf  his  principal,  before  the  service 
of  the  writ.  Upon  the  argument,  much  discussion 
arose,  as  to  whether,  where  an  attorney  bad  a  do- 
eanent  in  bis  possession,  aDdercireanstancea  like 
those  above  referred  to,  end  refnsed  to  produce  it, 
■econdary  evidence  might  be  girenof  its  contents. 
The  negative  of  the  proposition  was  maintained 
for  tbe  plaintiffs,  and  their  counsel  referred  to 
Cocks  V.  Nssb,  S  Moo.  &  Sc.  164,  s.  c.  Z  Law  J. 
Rep.  (0.8.)  CP.  1S9;  and  disliogniabed  the 

frincipal  case  from  Hills  «.  Oddy,  6  Car.  & 
ay.  7-i8,  a.c.  4  Law  J.  Rep.  (R.S.)  Exch.  168, 
whete,  upon  refusal  of  the  holder  to  produce  the 


Thtsiger,  accordingly,  obtained  a  rule 
for  reducing  the  damages,  by  the  sum  of 
and  interest,  on  the  second  count, 
and  entering  a  venlict  for  the  defendant, 
on  the  said  count,  for  the  bill  for  850/. 
and  interest  thereon,  and  for  m  new  trial 
between  the  parties. 

Wilde,  Serj.  and  JSTeWy  shewed  cause. — 
The  notice  of  dishonour  in  this  case  was 
sufficient.    The  decisions  of  the  Court  of 
Exchequer  in  Hedger  v.  StewtOM  (2),  and 
Woodtkorpe  v.  LavxiiS),  shew  a  relaxation 
of  the  strictness  adopted  as  to  notices  of 
dishonour  in  Solarte  v. 'Palmer  (4),  Hmrtleg 
T.  C«e(5),  and  BmtUon  t.  WeUk{6).  So 
in  Orottger  v.  SmUk{7),  the  Court  of  King's 
Bench  held,  that  a  notice  of  dishonoor  in 
these  words,  "  Your  bill  drawn  on  T.  T, 
and  accepted  by  him,  is  this  day  returned 
with  charges,  to  which  we  request  your 
immediate  attention,"  was  sulBcwnt.  The 
decision  in  BouUm  v.  Welth  has  been 
questioned ;  but  admitting  it  to  be  correct, 
the  words  of  the  notice  here,  are  sufficiently 
accurate  andexplicit,  to  convey  to  themind 
of  the  indorser,  by  necessary  implicadoo, 
(to  use  the  language  of  Tindal,  C  J.,  when 
pronouncing  judgment  in  the  Exchequer 
Chamber  in  Solarie  y.  Palmer^)  **  the  fact 
of  the  dishonour  of  the  bill,  and  that  the 
header  looked  to  him  for  paynent."  The 
statement  that  the  bill  is  returned  to  tbe 
holder  unpaid,  necessarily  imports  that  it 
has  been  dishonoured ;  whereas,  the  ex- 
pressions contained  in  the  letter  in  SoUarle 
V.  Palmeft  might  be  taken  to  amount  to 
nothing  more  than  a  statement  that  the  bill 
was  due,  and  a  demand  of  payment.  But 
if  any  doubt  existed,  the  subsequent  con- 
versation at  a  time  when  formal  notice  of 

lease  and  counterpart,  it  was  ruled,  that  seoondarj 
evidence  mi^t  be  given  of  tbe  conteoU  of  tbi* 
lease,  bv  enlung  any  person  who  bad  seen  it,  and 
who  neither  claimed  under  it  as  one  of  his  own 
title-deeds,  nor  was  privileged  as  an  attomay  or 
solicitor.  Tbe  same  enthorities  were  relied  oq  for 
tbe  defendant,  in  support  of  tbe  affirm  stive.  Up<m 
this  subject,  tbe  Court  gave  no  opinioD,  althott|[b 
they  admitted  its  importance. 

(S)  sMee.&  Well. 799 i  s.o.6Uw  S.  Rap. 
(N.8.)  Esob.  189. 

(S)  Ibid.l09;s.c.6LawJ.Rep.<HA)£zelt.69. 

(4)  7  Bing.  530;  I.e.  9  Law  J.  Rep.  Cxch. 
Itl ;  1  Bing.  N.C.  194,  D.P. 

(5)  4  B.  &  C.  399 ;  s.  0. 3  Law  J.  Rep.  K.B. 
«6«. 

(6)  3  Bing.  N.C.  688 ;  s.e.  6  Law  J.  Bep.  (na) 

CP. »  W. 

(7)  !iNev.8tPer.303. 
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dialwDoar  might  hare  been  given,  was  a 
recognition  of  the  plaintiff's  right  to  sue, 
and  a  waiver  of  such  notice.  A  distinct 
inrotnise  to  see  the  bill  paid,  is  given,  and 
It  mast  be  inferred  that  it  was  duly  pre- 
sented, and  due  notice  of  dishonour  given 
— Hicks  V.  the  Duke  of  Beaufort  (8). 

Hvmfre^y  in  support  of  the  rule,  con- 
tended, that  if  the  Court  upheld  that  which 
was  said  to  be  a  notice  of  dishonour,  they 
would,  in  fact,  be  deciding  that  BoulUm  v. 
Wekk,  HwtUy  V.  Cow,  km.  Solarte  v.  Pal^ 
Mer,  which  was  determined  in  the  House 
of  Lords,  were  not  law.    Wood^or-pe  v. 
Lam,  Hedger  v.  Stevenson,  and  Grouger 
v;  Smith,  do  not  govern  the  present  case. 
The  notices  were  different  from  that  said 
to  be  given  here.    And  those  in  the  two 
latter  were  distinguished  by  the  mention 
of  a  certain  expense,  incurred  in  noting, 
and  for  charges.  Such  statement  and  such 
allusion  must  have  impressed  upon  the 
party  the  certainty  of  the  bills  berag  pre- 
sented and  dishonoured,   'i'be  conversa- 
tion relied  on,  does  not,  even  if  it  really 
took  place,  aopport  the  conclusion.  It 
docs  not  establith  the  presumpUon  con- 
tended for.    The  case,  in  this  point  of 
view,  may  be  compared  to  that  of  Pickin 
T.  Gr^ham{9),  where,  the  day  after  a  bill 
had  been  dishonoured  in  London,  and  be- 
fore the  fact  of  dishonotir  could  be  known 
in  Yorlishire^  the  drawer's  clerk  in  York- 
shire, called  upon  the  indorser  prior  to  the 
holder,  when  a  conversation  took  place  as 
lo  the  bill  being  likely  to  come  back,  and 
the  clerk  said,  "  I  suppose  there  will  be  no 
alternative,  but  my  taking  up  the  bill ;  and 
if  you  brii^[  it  to  Sheffield  on  Tuesday,  I 
will  pay  the  money.**  The  indorser  did  not 
receive  either  the  bill  or  notice  till  some 
Saym  after  the  Tuesday,  and  notice  of  dis- 
honour was  not  given  to  the  drawer  in  due 
time.    And  it  was  held,  that  the  promise 
did  not  dispense  with  giving  due  notice  of 
the  dishonour  to  the  drawer.    To  the 
same  effect  is  faiter  v.  Birch  {10).  And 
a  similar  principle  is  to  be  extracted  from 
Borradailev.  Lowe{\\),  where,  the  obser* 
vations  of  Mansfield,  C.J.,  as  to  a  letter, 
are  applicable  to  the  supposed  conversa- 

iS'y  4  Bing.  N.C.  SS9;  s.c.  7  Lsw  J.  Rep.  (n.8.) 
CP.  131. 

<9  >  I  Cr.  &  M.  7X5  {  i.  c.  2  Law  3.  Rep.  (li.t.} 
E«^  b.  263. 

(XO)  3  Campb.  107. 
4T«uit.9^ 


tion  here.  "  1  do  not  find,"  said  his  Lord- 
ship, **  any  case  in  which  an  indorser  after 
having  been  discharged  by  the  laches  of 
the  holder,  has  been  held  liable  upon  bis 
indorsement,  except  where  an  express 
promise  to  pay  the  bill  has  been  proved. 
Now,  the  letter  of  the  defendant  contains 
no  snch  express  promise,  but  in  a  great 
measure  shews  that  the  defendant  was 
writing  under  a  supposition,  that  he  was 
liable,  and  that  the  prior  indorsera  would 
pay  the  bill ;  tat  he  desires  it  should  be 
sent  to  the  indoners  next  in  priority ;  but 
when  he  finds  that  the  case  is  otherwise, 
and  that  the  other  indorsers  would  not  pay, 
and  that  he  also  was  discharged,  he  refuses, 
as  it  was  still  open  to  him  to  do."  The 
laches  of  the  parties  at  Edinburgh,  could 
not  be  known  with  certainty  to  the  defen- 
dant, when  the  conversation  was  said  to 
have  taken  place.  And  per  Vaughan,  B. 
in  PicAm  v.  Graham,  **  a  promise  made  id 
ignorance  of  the  circumstances  of  laches  is 
not  binding,  'I'be  whole  conversation  im- 
ports, not  a  promise  to  pay,  but  amounts 
only  in  effect  to  this,  as  tlie  bill  will  pro- 
bably come  back,  yon  must  send  it  to  me." 

TiMDAi.,  C,J. — In  this  case,  two  demands 
had  been  made  against  the  defendant,  in 
his  character  of  indorser  of  two  bills  of 
exchange,  one  for  the  sum  of  850/.,  the 
other,  for  the  sum  of  100/.  When  these 
bills  became  due,  payment  was  refused,  and, 
as  I  said  before,  these  claims  have  been  ad- 
vanced against  the  defendant  in  his  cha- 
racter of  indorser;  and,  perhaps,  itiviU  be 
more  convenient  to  consider  the  bill  of 
850/.  in  the  first  instance;  because,  it 
was  in  T«ard  of  this  bill  the  arj^ument  has 
prindpalfy  taken  place,  and  with  respect 
to  it,  the  defendant  has  averred,  on  a  de- 
mand being  made  against  him,  first,  that 
the  bill  was  not  presented  to  the  acceptor; 
secondly,  that  notice  of  the  dishonour 
was  not  given  to  him ;  and,  thirdly,  that 
the  plaintifis,  then  the  holders  of  the  bill, 
accepted  and  received  from  W.  Crokatt,  a 
prior  indorser,  a  certain  sum,  2s.  6t/.  in 
the  pound,  in  full  satisfaction  and  discharge 
of  the  said  bill,  &c.,  without  the  knowledge 
and  consent  of  the  defendant.  The  verdict 
passed  against  the  defendant  on  both  the 
latter  pleas,  upon  that  which  alleged  there 
was  no  notice  of  dishonour,  and  upon  that 
which  stated  a  general  composition  with 
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creditors,  and  by  consequence  a  release 
to  the  defendanu  As  to  ue  qnestion  upon 
the  plea,  which  avers  the  want  of  notice  of 
dishonour,  we  are  pressed  with  the  autho- 
rity of  two  cases,  one  in  the  Court  of  Ex- 
chequer, the  other  in  the  Court  of  King's 
Beach,  both  of  which  have  been  determin- 
ed since  the  decision  of  Boulion  v.  fVelth, 
in  this  court ;  and  we  are  now  called  upon, 
in  fact,  to  say,  that  our  judgment  pro- 
nounced in  this  latter  case,  if  not  ac- 
tually improper,  as  the  judgment  of  the 
Court,  is,  at  least,  of  such  nature  as  requires 
of  us  to  reconsider  the  opinion  then  given ; 
and  at  all  events,  that  the  case  referred  to 
is  distinguishable  from  that  which  is  the 
subject  of  discussion.  There  is,  bowerer, 
at  present,  no  reason,  in  my  opinion,  for  me 
to  conclnda  or  afflnn,  that  the  judgment 
thus  adverted  to  is  not  law,  inasmuch  as 
it  agrees  and  is  in  accorduice  with  the 
judgment  in  Solarte  v.  Palmer,  to  the  full- 
est extent  of  which  it  is,  I  admit,  carried. 
As  to  myself,  I  am  neither  unwilling  nor 
ashamed  to  retract  an  opinion,  when  the 
necessity  of  such  retraction  is  proved ; 
but  when  we  are  told,  that  in  consequence 
of  the  decisions  in  the  Courts  of  Exchequer 
and  King's  Bench,  we  should  reconsider 
the  judgment  wonotmced  by  us  in  this 
court,  we  should,  on  reference  to  the  cir- 
cumstances which  distinguish  the  sut^t 
of  discussion,  bear  in  mind  the  intimation 
given  by  the  party  himself,  as  to  the  pre- 
sentation of  the  bill.  I  am  far  from  say- 
ing, that  we  have  not  held  in  the  case  of 
the  letter,  in  Boulton  v.  Welab,  that  the 
notice  of  dishonour,  depending  upon  sudi 
letter  alone,  was  imperfect  and  incomplete. 
But  ]  have  no  inclination  to  carry  the 
doctrine  beyond  that  which  is  there  laid 
down ;  and  at  the  same  time,  I,  for  one,  am 
ready  to  reconsider  the  judgment  which 
we  mve  there  pronounced,  provided  we 
are  not  called  upon  to  depart  frmn  the 
principle  established  in  tae  Hoose  of 
Lords,  in  SiUartt  v.  PoAwr,  without  havii^ 
an  equal  authority  to  warrant  Ute  devia- 
tion. But  in  deciding  the  present  question, 
let  us  consider  the  circumstances  of  the 
case,  and  that  which  took  place  the  day 
the  bill  became  due.  The  letter  was  not 
more  than  this: — "Messrs.  Houldiuh's 
compliments  to  Mr.  Cauty,  are  surprised 
he  lias  not  taken  up  Mr.  Chaplin's  bill,  ac- 
cording to  promise,  request  he  would  do 


so  as  soon  as,"  &c. ;  it  then  went  on  to  aay, 
"are  also  surprised  to  hear  that  Mrs.  Gib's 
bill  was  returned  to  the  boldn  unpaid." 
Now,  atop|Hng  here,  the  case  would,  no 
doubt,  bear  a  atrong  and  close  resemblance 
to  that  of  Boutton  v.  IVeUk ;  but  it  also 
appears,  that,  upon  the  same  day,  the  de- 
fendant called  upon  the  plaintiffs  at  their 
counting-house,  and  in  speaking  upmi  the 
subject  of  the  bill  he  said,  "  he  waa  sur- 
prised at  the  conduct  of  the  parties  at 
Edinburgh,  and  he  would  write  and  see 
the  bills  paid."  Now,  observe,  the  parties 
were  together  at  the  same  mement ;  and 
who,  in  sudi  caae,  can  doubt  that,  if  a 
smtence  denoting  disaatis&ction  at  what 
had  been  done  at  Edinburgh  waa  uttered, 
aueh  observation  would  have  called  forth 
a  recital  of  alt  the  cireumrtancea  t  Why, 
therefore,  should  die  defendant  be  allovcd 
by  his  demeanour  upon  the  occasion  to 
lull  the  opposite  party  into  a  aecurity  iatal 
to  his  interests,  when,  as  I  said  before,  the 
slightest  expressicm  of  dissatufactlon  at 
what  had  occurred,  wouhi  have  called  forth 
the  vriiolet  Besides,  tbe  jury  foiwd  that  a 
notice  of  dishonour  had  been  given,  and  I 
certainly  do  not  feel  inclined  to  disturb  the 
finding  as  to  the  bill  for  860^  Now,  mpom 
the  ground  of  tbe  deed  being  said  to  be  a 
genwal  composition,  if  we  are  to  coouder 
it  inaadi  pointof  view,  the  evidenoe,st«ted 
Bs  it  has  been,  will  not  support  the  propo- 
sition ;  if  we  look  at  the  instrument,  we 
shall  not  find  it  to  be,  in  fact  or  operation, 
that  which  it  is  said  to  be.  The  deed,  in  my 
opinion,  does  not  operate  as  a  release,  nor 
is  it  to  be  considered  or  allowed  to  have 
that  meaning  which  it  is  averred  to  have. 
It  cannot  be  allowed  to  bear  the  ctMistruo- 
tion  contended  for,  which  is,  in  truth,  in- 
compatible with  it.  The  words  of  the  in- 
strument are  **  In  consideration  of  the 
sum  of  106^.  5f.,  paid  to  oar  said  manda* 
tory.  for  our  behoof,  by  David  R.  Souier, 
accountant,  in  Edinbni^,  we,  the  aaid  J. 
&  J.  Houlditch,  have  i^reed  to  grant  the 
assignation  underwritten.**  It  then  goes  oe, 
"we  do  hereby  make,  constitute,  and  a{^Dt 
the  said  D.  R.  Souter,  and  his  heirs  and  do- 
nators,  our  lawful  cesaioners  and  assignees, 
in  and  to  the  aforesaid  principal  sum  of 
860/.  sterling,  contained  in  and  due  by  the 
bin  above  narrated,  ami  the  whole  interest 
due  and  to  become  due,  &c.,  rescrvin'* 
always  to  us,  our  heirs  and  assignee^  all 
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right  of  recDurse  against  the  acceptor, 
drawer,  and  indorsers  of  the  said  bill,  other 
than  the  said  W.  Crokatt,  for  the  balance 
of  the  said  principal  sum  of  850^  sterling, 
&c."  The  indorser  is  merely  placed  in 
the  character  of  a  third  person,  for  the 
benefit  of  Souter,  and  to  a  certain  extent. 
Under  such  circumstances,  we  do  not 
He  how  the  second  plea  is  maintained,  or 
how  it  applies  to  thie  bill  for  850/.  As  to 
the  lint  bill,  it  has  given  rise  to  a  most 
inportant  question  of  evidence — namelyi 
» to  the  power  of  supplying,  by  secondary 
evidence,  the  contents  of  a  document  in  the 
hands  of  an  attorney.  With  regard  to  this 
bill,  this  case  should,  I  think,  go  back  to  a 
seoond  trial,  unless  the  damages  we  re- 
mitted as  to  the  count  in  whidi  the  bill  is 
set  forth. 

Park,  B. — I  am  of  the  same  opinion. 
As  to  the  ptHtion  of  the  case  which  refers 
to  the  bill  for  850/.,  there  can  be  no  que»- 
tion  as  to  the  result  of  the  decision.  Now, 
let  us  consider  what  took  place  at  the  time 
when  the  bill  became  due;  and  here  I  may, 
perhaps,  as  well  observe,  that  the  ease  has 
been  much  and  properly  argued,  as  to  the 
notice  of  dishonour.    Upon  this  subject 
the  cases  are,  no  donbt,  strong,  and  go  to 
ihe  extreme  vei^.    With  regard  to  the 
judgment  in  Solarte  v.  Palmer,  we  are  not 
called  npoBf—neither,  in  fact,  are  we  at 
liberty,  to  make  any  observation  upon  it ; 
I  will,  therefore,  so  far  as  this  case  is  con- 
cerned, follow  the  example  of  my  Lord,  and 
make  neither  comment  upon,  nor  allusion 
to  it.    The  evidence  upm  the  trial  was, 
that  upon  the  day  when  the  alleged  notice 
of  dishonour  was  given  by  the  letter,  a 
conversation  took  place  between  the  de- 
fendant and  the  horaeis  of  the  bill,  In  whidi 
he  expressed  his  surprise  ae  what  liad  oc- 
curred, and  said,  "  he  would  write  to  Edin* 
burgh,  and  see  the  bills  paid."  Perhaps, 
the  letter  of  itself  was  not  sufficient;  but 
the  conversation,  held  upon  the  same  day 
between  the  plaintiffs  and  Cauty,  seems,  to 
me,  to  bring  the  present  within  those  de- 
cided eases,  in  which  promises  to  pay  re- 
lieve the  party  from  the  necessity  of  giving 
notice  of  the  dishonour,  and  from  all  the 
cireum^neas  which  are  required  to  con- 
stitute such.    We  have  been  pressed  in 
tlie  aranment  with  the  authority  of  two 
cases  Rom  1  Cr.  ^  Mee.  7S5,  and  3  Cam^ 
1 07 ;  and  they  Iwve  been  cited  u  bearing 


upon  this  ease,  in  order  to  shew,  that  to 
support  a  promise  of  this  description,  the 
time  of  the  laches  should  have  actually 
arrived  and  been  known  to  the  party ; 
whereas,  in  the  case  from  Campbell,  it  had 
not  arrived ;  and  in  the  other  case  from 
Cr.  ^-  Mee.t  the  occurrence  of  the  laches 
could  not  possibly  be  known  ;  and  it  was 
principally  with  a  view  to  this  state  of 
things,  that  my  Brother  Vai^^um,  then  a 
Baron  of  the  Exchequer,  pronounced  his 
(^Hiiioii,  and  shewed  that  he  deemed  it  an 
easeatial  point  in  the  case ;  and  in  Bkutrd 
V.  Hirtt  (12),  where  the  defendant  said  1» 
would  pay  the  bill,  in  ignorance  of  the  fact 
of  the  acceptance  being  refused,  it  was 
held,  that  such  promise  was  not  binding, 
and  was  not  of  such  a  nattire  as  to  bring 
it  wiUiin  the  doctrine  established  in  the 
later  case  of  LwuUe  v.  RoherUon  (18), 
Upon  this  part  of  the  case,  I  am,  however, 
adverse  to  the  defendant ;  and  as  to  the 
other  allegation  of  the  defendant  being 
discharged  by  the  arrangement  entered 
into  with  Souter,  I  am  of  opinion  with  my 
Lord  Chief  Justice,  that  that  which  has 
been  given  in  evidence  as  an  assign- 
ment by  the  law  of  Scotland,  does  not  sup- 
port the  plea.  The  effect  of  the  assignment 
is  merely,  as  stated  by  my  Brother  Wilde, 
that  certain  proceedings  took  place  in 
Scotland,  under  which  Crokatt's  property 
was  attached,  by  what  in  that  country  is 
called  an  arrestment  against  the  trustee  ; 
and  the  sum  of  106/.  5«.,  mmtioned  in  the 
assignment,  wasnot  received  by  the  plaintiff 
in  satisfaction  for  the  chance  of  recovering 
the  whole ;  and  so  far  from  operatii^c  as  a 
release,  the  deed,  in  my  opinion,  cmtinned 
the  responsibility.  As  to  the  other  pmnt, 
whidi  baa  been  adverted  to  upon  the  dis- 
eussion,  I  have  not  made  up  ray  mind.  It  is 
not,  therefore,  to  be  supposed  that  I  agree 
with  thepnqiosition  that  has  been  advanced 
upon  the  part  of  the  defendant,  and  if  I 
were  calletl  on  for  my  opinion,  I  shonld 
require  time,  and  would  not,  as  at  present 
advised,  decide  the  question  upon  motion. 

CoLTMAK,  J . — Tlie  question  for  our  con- 
sideration is,  whether  the  verdict  is  right 
or  not,  and  liiis  will  depend  upon  the  suf- 
Bciency  or  insufficiency  of  the  notice.  It 
is  very  troe,  that  the  notice  of  itself  may 
not  be  sufficient ;  but  what  must  be  onr 

S  Burr.  f670. 
(U)  7  £tst,«dl. 
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inference,  when  we  call  to  our  mindt  the 
conversation  which  took  place  upon  the 
same  day  between  the  parties  when  they 
met,  and  when  there  was  still  sufficient 
time  to  give  notice  of  dishonour  ?  Surely,  it 
would  be  monstrous  if  the  plaintiffs  were 
to  be  lulled  into  security  by  the  defendant's 
promise  to  see  the  bills  paid.  It  would  be 
monstrous  that  they  should  be  deprived  of 
their  remedy,  by  the  use  on  the  part  of  the 
defendant  of  terms  which  implied  a  waiver 
of,  and  a  dispensation  with,  notice ;  and 
this,  at  a  time  when  notice  might  be  given. 
The  cases  of  Baker  v.  Birch  and  Pickin  v. 
Graham  are  perfectly  distinct  from  the 
present,  for  at  the  time  it  was  wholly  un- 
known whether  Uie  party  would  be  called 
upon  ;  and  whether,  consequently,  he 
would  be  entitled  to  call  upon  the  other. 
Neither  does  BorrotUale  v.  Lotve  a|^ly,  for 
there  the  party  was  actually  discharged  by 
laches,  at  the  time  of  writing  the  letter. 
We  may,  therefore,  come  to  a  conclusion 
upon  the  subject,  free  and  unfettered  by 
the  authorities  above  referred  to,  and  we 
may,  I  think,  consistently  with  sense  and 
reason,  decide,  that  the  notice  to  thia  case 
was  good  and  valid ;  besides,  the  jury  were 
strongly  of  this  opinion,  and  they  were  the 
judges  of  the  eAect  of  the  conversation, 
though  not  of  the  written  notice.  Besides, 
if  the  new  trial  were  granted,  the  plaintiffs 
would  run  the  risk,  and  be  exposed  to  the 
danger  of  losing  the  benefit  of  their  legal 
diligence  in  making  thearrestment  at  Brus- 
sels ;  and  when  we  are  called  upon  to  do 
justice  under  the  circumstances  of  the  case 
to  the  one,  we  should  take  care  that  we 
should  not  do  injustice  to  the  other; — and 
this  injustice  we  should,  in  my  opinion,  be 
doing,  if  we  were  to  deprive  the  parties  of 
the  benefit  of  that  which  had  been  done  at 
Brussels.  Upon  the  whole,  I  agree  in 
thinking,  that  the  rule  for  the  new  trial,  as 
to  the  bill  for  850<.,  should  be  discha^;ed, 
and  that  for  the  new  trial  on  the  first  count, 
■a  to  the  bill  for  100/.,  should  be  made 
absolute,  unless  the  plaintiflb  think  fit  to 
remit  their  claim  to  the  amount  of  such 
bill. 

The  proposition  being  usented  to  on 
the  part  of  the  plaintiffs, — 

The  rule  not  discharged ;  the  plaintiffs 
consenting  to  reduce  the  demages  by  the 
amount  of  the  bill  in  the  first  count,  and 
interest. 


1 838  1 

May  5    f  suapland  v.  hunter. 
Arrest — Privilege. 

The  Court  will  order  a  party  comndof 
upon  a  charge  of  contpiraeyt  and  mho  is  ar- 
retted for  debt  on  his  way  to  fVestmiiuter,  to 
move  for  a  new  trial,  to  be  discharged  fnm 
custodt/.  They  wiU  also  order  him  to  be 
discharged  from  any  writ  of  detm»er  that 
may  be  lodged,  provided  it  apjaears  that 
such  writ  was  in  the  ogiee  at  the  tiaie  lie 
first  arrest  was  made. 

In  this  case,  the  defendant,  who  bad 
been  convicted  upon  a  charge  of  conpi- 
raey,  whilst  upon  his  way  to  WeatmiiMter, 
for  the  purpose  of  appearing  in  eoartnpon 
a  motion  for  a  rule  for  a  new  trial,  was 
arrested  for  debt. 

R.  V.  Ric/tardt,  upaa  an  affidavit  of  the 
facts,  obtained  a  rule  for  his  discharge; 
against  this  no  cause  being  shewn — 

The  CouaT  were  of  opinion,  that  as  the 
defendant  was  obliged  to  appear  in  the 
Court  of  Queen's  Bench  upon  the  occasioo 
of  a  new  trial  being  moved  for,  he  was 
entitled  to  privilege,  and  should  be  dis- 
charged (1).  And  upon  being  infimned 
that  a  detainer  was  lodged,  they,  upon  re- 
ferring to  the  case  of  Barratt  t.  /Vim  {t\ 
where  it  was  held,  that "  where  a  sheriff  hu 
illegally  arrested  a  defendant  in  one  actioa, 
he  cannot  detain  him  on  another,"  ordered, 
that  upon  an  affidavit  of  the  writ,  on  wUeh 
the  defendant  was  detained,  being  in  the 
office  at  the  time  the  first  arrest  was  made, 
a  general  discharge  should  go. 

Ordered  accordsagly* 

(1)  All  tha  defenduta,  eonTicted  npoa  n  is- 
dictnent  for  a  oonapixsoy,  must  be  pr«MatiB  eourt 
when  a  motiai  for  a  naw  trial  ia  mad*  on  babalf 
of  aay  of  tbam— Tba  King  «.  Teal,  11  East,  SOT; 
The  King  v.  Askew,  3  Man.  &  Selw.  9 ;  Tha  Kiaf 
V.  Lord  Coohrana,  Ibid.  10,  in  note.  The  raaioa  m 
the  mla  ia,  tbat  if  the  precedent  were  oaca  eala- 
blisbed,  the  person  moat  criminal  might  keep  oat 
of  the  way,  and  take  the  opinion  of  the  Court  by 
patUng  fbrwBid  oae  of  the  other  datodaatt  rto 
had  been  eonvietod.  A  rigid  adberaica  to  tha  tale 
may  (rften,  it  ia  imi^ned,  wwk  great  iDjaatiee, 
inasmuch  aa  a  party  really  ag^eved,  might,  by 
the  withdrawal  from  justice,  without  ooUutioa  on 
his  part,  of  one  of  bia  conTicted  eompanioaa,  b* 
deprived  of  the  remedy  which  a  aaw  trial 
confer.  However,  upon  this,  as  upon  vtkm  ea^ 
aiona,  the  maxim  most  apply — NulU  lei  salia 
commoda  omnibus  est,  id  modo  qusrilur,  ai  wajori 
parti  et  in  aammit  re  prodeal." 

{t)  9fiiag.566iS.e.SLawJ.IUp.(NA)C.P.96. 
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April  24  /  J"""'*  H0LD8W0ETH. 

Baron  and  Feme — Settlement, 

The  husband  is  entitled  to  the  drnfl  of  hit 
marriage  settlement,  Jw  mkieh  he  has  paid, 
by  which  property  is  secwred  to  <Ae  se- 
parate vse  (f  his  wifet  there  appearing  to 
be  no  memorandti  or  indonements  upon  the 
document,  which  may  render  the  delivery 
improper;  the  draft  not  being,  like  the  deedt 
kept  in  trust. 

In  this  case,  Mr.  Callow  and  another 
were  the  trustees  to  the  marriage  settle- 
ment of  Holdsworth,  by  which  certain  pro- 
perty was  secured  to  the  separate  use  ofhis 
wife.  Holdsworth  having  paid  all  charges, 
applied  for  the  drafl  of  the  settlement,  which 
he  claimed  as  his  own.  The  application 
was  refused  by  Oallow,  In  whose  posses- 
sion the  draft  was,  on  the  ground,  that  the 
document  belonged  to  the  trustees ;  and, 
consequently,'  there  was  no  foundation  for 
the  husband'a  claim.  Upm  this  a  sum- 
mons was  taken  outr,  and  attended  before  a 
learned  Judge,  who  made  an  order  for  thd 
delivery  of  the  draft  to  Holdsworth,  his 
attorney,  or  agent. 

Bompas,  Serj.  moved,  that  the  order  and  all 
proceedings  upon  it,  if  any  had  taken  place, 
should  be  set  aside.  The  conduct  of  the 
trustee,  in  refusing  to  give  the  draft  was, 
he  contended,  proper,  inasmuch  as  the  ob- 
ject of  the  applicant  was  to  ascertain  whe- 
ther he  could  encumber  the  property,  and 
this  it  was  the  duty  of  the  trustee  to  pre- 
vent; the  draft,  like  the  deed  itself,  was 
kept  in  trust.  He  ajso  distinguisHed  the 
case  from  Ex  parte  Horsfall  ( 1 ),  where 
Lord  Tenterden  said,  "that  he  who  pays 
for  drafts,  &c.,  has,  by  law,  s  right  to  the 
possession  of  them  ;*'  and  even  there  his 
Lordship  admitted,  that  it  may  be  coiive- 
nient  in  some  cases  to  have  drafts  and  co- 
pies of  deeds  or  other  instruments  in  the 
bands  of  an  auomey. 

TiHDAi,  C.J. — If  this  were  an  applica- 
tion for  the  delivery  of  the  deed  itself,  it 
might,  perhaps,  be  easy  to  suppose  what 
the  result  would  be ;  but  the  only  question 

(1)  7  B.&  C.  528;  S.C.6UW  J.  Riip.K.B.48. 
New  Series.  Vil— CP. 


is,  if  the  cestui  que  trust  be  not  entitled  to 
■know  the  contents  of  the  deed.  If  the  party 
required  the  copy,  and  if  the  delivery  were 
refused,  a  court  of  equity  would,  no  doubt, 
compel  the  production.  It  would  certainly 
be  strange,  if  he  who  was  liable  to  certain 
trusts,  should  not  be  allowed  a  knowledge 
of  that  to  which  he  was  liable.  Here,  the 
husband  says,  "  I  have  paid  for  the  draft; 
it  is  mine;  I  ask  for,  and  must  have  it;" 
and  the  answer  is,  tt  is  held  in  trust  as  the 
deed  itself.  If,  indeed,  it  could  be  shewn, 
that  there  were  memoranda  or  other  mat- 
ters indorsed  upon  the  draft,  the  disclo- 
sure of  which  would  be  prejudicial,  and  if 
the  existence  of  such  memoranda,  &c., 
were  shewn  by  affidavit,  the  case  might 
be  different ;  but  the  single  question  here 
is,  if  we  can  say  that  the  draft  is  held  by 
the  party  refusing  to  deliver  it  as  trustee, 
.ind,  in  my  opinion,  we  cannot  say  it  is. 
The  rule  should  be  refused. 
The  other  Judges  concurring, — 

Bompas  took  nothing  by  his  motion* 


1838        V  OTIIEBS,  ASSIG- 

A     -I  oo    \      MESS  or  DRUBY,  V.  8PAI.D- 

April  28.  I  ^^^^^^ 

Bankrupt — /Assignment. 

A  trader  assigned  a  life  policy  to  the 
defendants  as  a  collateral  security  for  a 
debt,  and  beconung  embarrassed,  proposed 
a  composition  to  his  creditors,  some  of  nrhom 
refused  to  assent,  unless  the  defendants  sigU' 
ed  the  deed.  ■  The  defendants  riitfused,  un- 
leu  the  policy  was  assigned  to  them  at  the 
office  vauie,  and  this  being  assented  to,  they 
received  composition  notes  with  the  other 
creditors,  mho  signed  the  deed  in  ignorance 
of  the  assignment  of  the  policy.  Upon  the 
dropping  of  the  life  insured,  and  the  receipt 
of  the  money  from  the  office  by  the  defen- 
dants: — Held,  that  the  assignees  of  the 
trader,  mho  had  become  bankrupt,  were  enti- 
tled to  recover  from  the  defendants  the  sum 
nhich  they  had  received  from  the  qffice,  de- 
ducting the  premium  which  they  had  paid.  '■ 

This  action  was  brought  by  the  assig- 
nees to  recover  the  sum  of  237/;  ISs.  6tf., 
received  by  the  defendants  of  the  Provi- 
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flent  Life  Office,  tn  the  month  of  August 
1 836,  under  the  following  circumstances : 
— Tn  the  year  1829,  the  defendants  sup- 
plied the  bankrupt  with  paper  to  a  consi- 
derable amount,  and  in  January  1830,  the 
Hum  due  to  them  was  140/.  I5s.  lOd., 
for  which  they  took  four  bills  of  ex- 
change, and  a  policy  of  insurance  for  2001,, 
effected  by  the  bankrupt  upon  his  mo- 
ther's life,  on  the  9th  of  September  18^8, 
which  he  deposited  with  them  as  a  col- 
lateral security  ;  and  the  defendants  gave 
a  memorandum  of  the  receipt,  dated  the 
Uth  of  January  1830.  The  bills,  when 
due,  were  not  taken  up,  but  the  acceptor 
paid  various  instalments,  and  the  bankrupt 
continued  to  deal  with  ^  defendants,  and 
the  balance  diie  to  them,  in  November 
1834,  was  126/.  19«.  1 1^.,  on  account  of 
which  the  bankrupt  gave  the  defendants  a 
hill  upon  his  mother,  which,  until  it  became 
due,  reduced  the  claim  to  99/.  16».  ll^rf. 
The  policy  had  all  this  time  remained  in 
the  defendants'  hands,  under  the  memo- 
randum of  the  I4th  of  January  1830,  and 
was  in  their  possession  at  the  period  in 
question.  In  November  1834,  the  bank- 
mpt  became  embarrassed,  and  he  called  a 
meeting  of  his  creditors  on  the  26th  of 
that  month,  which  was  attended  by  a  clerk 
of  the  defendants,  but  who  took  no  active 
part ;  and  it  was  agreed  that  he  should 
pay  8«,  in  the  pound,  by  equal  instalments 
of  four,  eight,  and  twelve  months ;  the 
policy  being  part  of  the  assets  by  which 
the  payments  were  to  be  realized.  The 
defendants,  however,  refused  to  sign  the 
composition  deed,  unless  the  policy  was 
assigned  to  them  for  the  office  value.  This 
was  at  first  refused ;  but  as  some  of  the 
creditors  would  not  come  into  the  agree- 
ment unless  the  defendants  did  the  sante, 
the  bankrupt  submitted,  and  assigned  the 
policy.  The  date  of  the  assignment  was 
the  24th  of  December  1834,  and  the  con- 
sideration money  was  stated  to  be  40/.  14f . 
Od,,  and  at  the  same  time  the  bankrupt 
gave  the  defendants  three  bills,  which,  with 
40/.  14«.  6d.,  made  up  the  sum  of  70/., 
and,  upon  receiving  the  bills  and  assign- 
ment, the  defendants  signed  the  agreement 
for  991.  17*.,  for  which  they  were  declared 
to  be  creditors  at  the  meeting.  The 
amounts  of  the  accounts  above  stated,  were 


made  up  by  one  of  the  defendants.  Tlie 
creditors,  who  before  objected,  then  signed 
the  composition  ;  but  they  did  not  know 
that  the  policy  was  assigned.  Matters  re- 
mained thus  until  the  death  of  ike  bank- 
rupt's mother,  which  took  place  in  March 
1836,  the  defendants  having  paid  the  pre- 
mium, which  became  due  in  September 
1835.  After  the  defendants  had  received 
the  money  from  the  office,  the  bankrupt 
applied  for  the  difference  between  the  debt 
due,  interest,  &c.,  and  the  sum  paid  to  the 
defendants,  upon  the  policy,  which  would 
amount  to  107/.  14».  This  application 
the  defi-ndants  refused,  on  the  ground  that 
they  had  l^lly  purchased  the  policy,  and 
were  not  bound  to  refund  any  portion  of 
the  money.  Early  in  the  present  year, 
the  trader  again  became  anbarrassed;  and, 
upon  the  9di  of  May,  a  6at  in  bankruptcy 
was  issued ;  and,  upon  the  investigation 
of  the  bankrupt's  affairs,  the  facta  above 
stated  were  elicited. 

The  declaration,  in  the  usual  manner, 
allied  the  promises  to  be  made  to  the 
bankrupt  before,  and  to  the  plaintiffs,  as- 
signees, afler  the  bankruptcy. 

Plea — The  general  issue. 

Upon  the  trial,  before  Tindal,  C.J.,  a 
verdict  was  foond  for  the  plaintiffs  for 
212/.  6i/.,  deducting  the  16L  3$.  6rf., 
one  year's  premium  paid  by  the  defendutt, 
and  the  diUbrence  between  Hie  Uirce  l^s 
given  for  the  composition,  and  the  amount 
reaUy  payable  under  the  agreement.  Leave 
was,  however,  reserved  to  the  defendanu 
to  move  to  enter  a  nonsuit. 

Talfourd,  Serj.  obtained  a  rule  aeo(H<d- 
ingly.— He  referred  to  Ward  v.  Birdil) 
and  Oughton  v.  Trotter  (S),  for  the  purpose 
of  shewing  that  the  defendants  were  not, 
under  the  circumstances,  within  the  temw 
of  the  alleged  composition,  and  ccoee- 
quently  should  not  be  compelled  te  lefond 
the  money. 

ffl/ds,  Saj.  and  KnomleM  shewed  catwe» 
and  contended,  that  the  eases  died  did 
not  apply  to  the  present.  In  the  fbrmer* 
there  was  no  proof  of  the  notes  given  under 
the  composition  being  paid;  and,  in  the 
/ 

(1)  5  Cmr.  &  P«y.  W9. 

(S)  t  Nev.  &  Man.  71;  s.  e.  f  Imw  3.  Rep. 
(N  8.)  K.B.  185. 
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htter,  the  agreenent  was  altogether  void, 
aa  the  notes  should  have  been  given  by  the 
defendants  within  fourteen  days  from  the 
7lh  of  April,  the  day  upon  which  the  com- 
position was  entered  into.  The  sc^e  ques- 
tion for  the  consideration-  of  the  Court 
here  was,  did  the  conduct  of  the  defen- 
dants amount  to  a  fraW  upon  the  other 
creditors?  Of  this  there  could  not  be 
the  slightest  doubt ;  and  this  being  so,  all 
the  authorities,  from  Coekihoit  v.  Bennett 
(3)  and  Leice»ter  v.  Rote  (4),  downwards 
to  Tttrnerr.  Haoie{B)f  abeW  what  the  l^aL 
consequence  must  be.  The  defence  -ge- 
nenlly  set  up  on  occasions  analogous  to 
thia,  aa  in  Smtk  t.  Bnmley  (6)  and  WU- 
Uam*  v.HaUejf{7)  and  the  cases  there  cited 
is,  that  as  the  parties  are  «■  pari  lielieto, 
<me  should  not  be  called  upon  to  refund ; 
but  to  such  attempted  justification,  at  least 
so  far  as  this  case  goes,  Lord  Ellenborough 
has  given  the  proper  answer  in  Smith  v. 
Cuff'{&\  where  his  Lordship  said,  "This 
is  not  a  case  of  par  deiiclum;  it  is  oppres- 
sion on  one  side,  and  submission  on  the 
other.  It  never  can  be  {Mredicated  as  par 
delictum^  when  one  holds  the  rod  and  the 
other  bows  to  it."  Again,  his  Lordship 
asked,  "Is  there  any  case  where  money 
having  been  obtained  extorsively  and  by 
Impression,  and  in  fiiuid  of  the  party's  own 
act,  as  it  r^arda  tbe  other  creditors,  it  has 
been  held,  diat  it  may  not  be  recovered 
back?" 

Ta^aurd,  Serj*  admitted  his  inability  to 
distinguish  the  present  from  tlie  cases  re- 
ferred to  upon  the  other  side,  or  to  esta- 
blish any  peculiarity  in  that  which  formed 
the  subject  of  discussion,  which  could  lead 
the  Coutt  to  adopt  a  principle  different 
from  that  which  had  been  so  repeatedly 
acted  nptm. 

And  the  Court,  agreeing  in  opinion  with 
Talfourd,  ordered  the  rule  to  he 

DUe^arged, 

(3)  S  Tena  Rap.  763. 

(4)  4  East,  372. 

(5)  1  Dowl.  &  Ry.  N.P.C.  tT. 

(6)  Doug.  696. 

(7)  8  East,  378. 

(8)  6  Man.  &  Sclw.  160. 


1838.     1       PLACE    ANO    AKOTHBR  V. 
May  S.    /  DELBOAL. 

Executors —  Gtiarantie — Joinder. 

The  plaintiffs  ( executors )  being  uncertam 
vtbieh  of  two  claimants  tras  entitled  to  a  cer- 
tain sum  derived  from  the  sale  of  a  portion 
of  tbe  testator's  residuary  estate,  paid  the 
defendant,  upon  bis  giving  a  guarantie  in 
the  foUowing  terms : — "  Mr,  J.  Evans,  and 
also  Messrs.  Place  and  Meahry,  as  the  exe- 
cutors of  the  mil  of  the  late  Mr.  J.  Miers.' 
In  eonstderatum  ^f  your  having  paid  to  me 
the  sum  of  32/.  6s.  6d.,  in  respect  of  the 
share  of  Mr.  W.  Mierst  or  of  his  assignees^ 
i»  the  produce  of  lAeeslafe,  called  Blatk  Banki 
at  Leeds,  I  hereby  imdertaix  to  indemnify 
and  saee  you  and  each  of  you  harmless  from 
any  claim  that  may  be  made  against  ymi,  in 
consequence  of  your  having  so  paid  me  the 
said  sum  of  money,  whether  by  the  said  W. 
Miers,  or  any  person  claiming  through  him," 
It  was  afterward  found  that  W.  Miers  was 
the  party  entitled,  and  the  plaintiffs  were 
compelled  to  pay  Ati  assignees.  The  plaintiffs 
then  sued  the  defendant  on  the  guarantie; 
and  upon  verdict  in  their  favour,  it  was 
held,  that  the  action  was  well  brought  by  the 
plaintiffs,  and  t/iat  Evans,  to  whom  the  gua- 
rantie was  oiie  grnen,  need  not  be  joined,  Ae 
havuig  no  hOereet  in  the  original  transaction. 

This  waa  an  action  upon  a  guarantie. 

At  the  trial,  before  Tiodal,  C.J.  at  West- 
minster, it  appeared  that  the  plaintiflb  were 
the  executors  of  a  Mr.  Miers,  of  whom 
the  defendant  was  the  son-in-law.  Upon 
the  division  of  the  proceeds  of  the  sale  of 
the  testator's  residuary  estate,  the  testa- 
tor's son  William  Miers  and  the  defendant 
put  in  their  claim  to  a  certain  sum,  and  the 
executors  paid  the  sum  in  dispute  to  the 
defendant  upon  his  giving  the  following 

fuarantie :  "  Mr.  J .  Evans,  and  also  Messrs. 
'lace  and  Meabry,  as  the  executors  of  the 
will  of  the  late  Mr.  J.  Miers.  In  considera- 
tion of  your  having  paid  to  me  the  sum  of 
32l,  6s.  6d.  in  respect  of  the  share  of  Mr. 
W.  Miers,  or  of  his  assignees,  in  the  pro- 
duce of  the  estate,  called  Black  Bank,  at 
Leeds,  I  hereby  undertake  to  indemnify 
and  save  you  and  each  of  you  harmless 
from  any  claim  that  may  be  made  against 
you  in  consequence  of  your  having  so  paid 
me  the  said  sum  of  money,  whether  by 
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the  said  W.  Miera,  or  any  person  claiming 
tlirotigh  him. 

26th  Dec.  1834.  C.  Delegal." 
Shortly  after,  W.  Miers,  through  his 
assignees,  brought  an  action  against  the 
plaintiffs  for  the  recovery  of  the  money 
thus  paid,  and  obtained  a  verdict.  The 
Buitwas  defended  by  Mr.  Evans  as  attorney, 
to  whom  the  guarantie  was  also  given,  at 
the  request  of  Delegal,  the  defendant,  and 
upon  his  retainer.  The  plaintifTs  having 
paid  the  money,  commenced  the  present 
action  upon  the  guarantie,  and  obtained  a 
Terdict. 

Tal/ourd,  Sery.  obtained  a  rule  for  set- 
ting it  aside,  and  entering  it  for  the  de- 
fendant, or  for  a  new  trial  (1),  upon  the 
ground  that  tfae  form  of  action  was  mis- 
conceived, and  that  the  proper  parties  did 
not  appear  as  plaintiffs  upon  the  record, 
inasmuch  as  Evans,  to  whom  the  guarantie 
was  also  given,  was  omitted  altogether. 
The  case  was  within  the  rule  laid  down,  in 
EccUiton  V,  Clipshafn{i),  cited  and  acted 
upon  in  Withers  v.  Bircham  (3),  that  where- 
ever  the  interest  of  the  covenantees  is  joint, 
although  the  covenant  be  in  terms  joint 
and  several,  the  action  follows  the  nature 
of  the  interest,  and  must  be  brought  in  the 
name  of  all  the  covenantees ;  but  where 
the  interest  of  the  covenantees  is  severalf 
they  may  maintain  separate  actions,  al- 
though the  language  of  the  covenant  be 
joint.  The  principle  was  still  further  esta- 
blished in  Jmmet  v.  Emerjf(4)i  and  Brand 
T.  BoiUeott  (S)  may  be  reftrred  to  on  the 
same  subject.  The  present  was  upon  all 
fours  with  Graham  and  olkert  v.  Robertson 
(6),  where  the  plaintiffs,  together  with  A. 
and  B,  being  owners  of  one  ship,  and  de- 
fendant of  another,  a  prize  was  taken,  con- 
demned and  shared  by  agreement  between 
them ;  afterwards  the  sentence  of  condem- 
nation was  reversed,  and  restitution  award- 
ed, with  costs,  which  was  paid  solely  by 
the  plaintiffs.  A,  and  B.  having,  in  the 
meratime,  become  bankrupts ;  and  it  waa 

(l)  Tbe  rule  consisted  also  of  anotber  part,  as 
to  tbe  redaction  ordnmages,  npon  wbicfa  tbere  was 
neitbsr  srgaimat  nor  daetsioo. 

(t)  1  Saund.  153. 

(3)  3  B.&  C.  254;  a.c.3  Law  J.  Rep.  K.B.  30. 

(4)  8  Taunt.  24.5. 

ih)  3  Bot.  &  Pul.  235. 
^6V  i  lerm  Rep.S8«. 


held,  that  an  action  could  not  be  brought 
by  the  plaintiffs  alone,  for  a  moiety  of  the 
restitution  money  and  the  costs,  because  it 
was  either  a  partnership  tranaaction,  wbeo 
A.  and  B.  ought  to  be  joined,— or  if  not, 
Uien  leparate  actions  should  be  brouc^t 
by  each  of  the  persons  paying. 

Channell  shewed  cause. — The  doctrine 
to  be  extracted  from  Eecleston  v.  C/tptAosi, 
and  the  other  cases  referred  to,  is  not  dis- 
puted, but  it  is  wholly  inapplicable  to  the 
present  case.  .  In  those  cases  the  party 
omitted  aa  a  plaintiff',  had  originally  an 
interest  in  the  subject-matter ;  but  here 
the  party  omitted,  Evans,  never  had  any; 
and  it  is  tliis  feature  which  distinguishes 
the  case  from  Graham  v.  Robertson,  which 
appears  to  be  mainly  relied  upon.  Tbe 
guarantie  itself  shews,  in  the  moat  lu- 
equivocal  manner,  the  (roth  of  that  which 
ia  contended  for.  It  is  addressed  to  Mr. 
J.  Evans,  and  also  Messrs.  Place  and 
Meabry,  as  Executors  of  the  will  of  the 
late  Mr.  J.  Miers:  that  is,  it  was  ad- 
dressed to  Mr.  Evsns,  who  was  merely  tbe 
attorney,  and  to  the  executors,  who,  in 
contemplation  of  law,  had  the  money  in 
their  hands.  The  words  which  follow — 
"I  hereby  undertake  to  indemnify  and  aave 
you,  and  each  of  you,  harmless," — vrouM 
not  vary  a  plaintiff^s  right  to  sue  the  party 
liable  b^  law.  The  object  of  tbe  guarantie 
was  to  indemnify  those  who  had  a  controol 
over  the  money,  and  could  not  extend  to 
Evana,  who  had  none.  The  parties  here 
were  not  as  joint  tenants ;  security  to  the 
plaintiffs  would  not  be  security  to  Evans ; 
neither  would  the  act  of  the  former  be 
that  of  the  latter,  nor  contrd.  In  ffue,  no 
action  could  be  brought  in  which  the  three 
parties  could  be  joined  as  plaintiffs,  and 
consequently  the  present  action  waa  well 
brought,  and  the  rule  should  be  dtschai^ed. 

Tal/ourd,  in  support  of  the  rule,  relied 
on  the  authorities  already  referred  to,  and 
urged  that  the  decision  should  be  governed 
by  the  principle  established  by  them.  It 
was  not  enough  to  consider  what  tbe  in- 
terest of  the  parties  might  become  aAer 
the  guarantie  was  given ;  but  tbe  Court 
should  also  look  to  the  state  of  things 
when  it  was  given  ;  and  it  was  upon  such 
consideration  Graham  v.  Robertttm  wms 
decided.  Neither  could  it  avail  the  plaia- 
lifis  that  they  were  described  as  cxecu- 
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ton ;  they  would  not  b«  liable  an  meh. 
Tlie  cootrKt  wai  of  a  nature  purely  per- 
sonal, and  could  not  aHect  th?ni  in  their 
representitive  character.  Suppose  an  ac- 
tion were  brouf^ht  against  them,  under  cir* 
cumstances  similar  to  the  present,  could 
they,  to  prevent  themselves  from  being 
personally  liable,  plead  plene  adm'mistra' 
renuU?   They  clearly  could  not. 

TniDAL,  C.J. — The  question  here  is, 
whether  the  three  parties  referred  to 
ahould  have  been  made  plainttflb  in  the 
action  wbtch  has  been  tried.  For  the. 
purpose  of  deciding  diis,  we  must  con- 
sider the  relation  which  tlieae  parties  sus- 
tain, and  the  position  which  Iney  occupy, 
with  respect  to  each  other,  as  well  as  the 
interest,  in  right  of  which  they  are  sup- 
posed to  claim,  in  that  which  is  the  subject- 
matter  of  litigation.  And  when  I  look 
upon  the  face  of  the  contract  itself,  it  would, 
I  think,  be  too  much  to  say,  that  there  was 
such  a  severance  betwcsen  the  parties,  as 
to  the  indemnity,  as  would  enable  the  two 
plaintiiTs  to  sue  alone;  -but  when  I  take 
inio  my  consideration  the  personal  relation 
in  which  those  persons  stood  one  to  the 
other,  I  think  it  perfectly  clear  tliat  the 
two  plaintiffthad  such  right.  Evans  was, 
it  slifiuld  be  recoUfectedi  an  attorney ;  the 
two  plaintiff's  were  executors.  There  was 
a  quantity  of  property  in  the  north  of 
England  belonging  to  the  testator,  and  the 
plaintiffs  desired  that  Evans  should  send  a 
person  to  dispose  of  the  property,  for  the 
pnrpose  of  distributing  it  under  the  will. 
Here,  therefore,  he  was  attorney  and  agent, 
and  they  were  the  principals.  Now,  it  is 
perfectly  clear,  tliat  if  Evans  did  not  pay 
over  the  sum  of  S2t.  claimed  by  Delegsl, 
but  retained  it  in  his  hands,  the  money 
eould  be  recovered  in  a  suit  against  him ; 
and  in  the  action  he,  and  he  alone,  would  be 
the  proper  defendant ;  but  if  he  delivered 
the  money  to  Place  and  the  other  executor, 
the  action  should  be  brought  gainst  them ; 
they,  and  not  Evans,  should,  in  such  case, 
be  properly  the  defendants.  In  this  state 
of  things,  it  appeared  that,  during  the  exis* 
tence  of  some  doubt  and  uncertainty  as  to 
the  parly  against  whom  an  action  should 
be  brought,  a  guarantie  was  prepared  for 
the  purpose  of  indemnifying  Evans  and  the 
executors;  but  the  parties  thus  indemni- 


fied were  placed,  as  to  each  other,  in  a 
different  position.  They  had  not,  nor 
could  they  possibly  have,  a  joint  interest. 
The  very  framework  of  the  document, 
which  forms  the  subject  of  the  discussion, 
shews  this.  It  addresses  the  parties  thus: 
— "  Mr.  J.  Evans,  and  also  Messrs.- Place 
and  Meahry,  as  the  executors  of  the  will 
of  the  late  Mr.  J.  Miers."  It  does  not 
say,  that  the  plaintiffs  were  joined  with 
Evans  as  executors.  It  commences,  as  to 
them,  in  a  manner  different  from  that  in 
which  it  commencea  as  to  Evans.  Look- 
ing, therefbret  at  the  relation  aikd  position 
which  the  plaindffii  occupied,  witli  regard 
to  Evans,  no  action  could  be  brought  by 
which  all  could  be  charged  ;  there  could 
be  no  action  in  which  Evans  could  be  pro- 
perly charged ;  and,  therefore,  the  present 
action  was,  I  think,  well  brought.  The 
rule  should  be  discharged. 

Park,  J. — The  defendant  affects  to  rely 
upon  a  case  which  I  remember  well,  that 
of  Graham  v.  Robertson.  I  was  one  of 
those  who  argued  it  about  fifty  years  since ; 
indeed,  it  was  one  of  the  first  which  I  was 
called  upon  to  argue;  but  the  cases  are 
wholly  Afferent;  there  is  no  resemblance 
whatever  between  them.  The  legal  pro- 
ceedings were  there  commenced  in  the 
Admiralty,  and  there  was  clearly  an  in- 
terest in  all — in  the  Orante,  as  well  as  in 
Graham ;  and  when  the  question  upon  the 
trial  was,  whether  all  who  were  interested 
should  not  be  joined  in  the  action,  Butler, 
J.,  before  whom  the  cause  was  tried,  and 
who,  as  'all  know,  was  a  most  eminent 
Judge,  was  of  opinion  that  the  Grants  or 
their  assignees  should  be  joined  as  plain- 
tiffs upon  the  record  ;  and  as  this  was  not 
so,  as  there  were  not  proper  parties,  he 
nonsuited  the  plaintiff.  When  afterwards 
the  Court  was  moved  to  set  aside  the  non- 
suit, Buller,  J.  gave  no  opinion ;  but 
Ashurst,  J.  and  Grose,  J.  were  clearly  of 
opinion,  that  the  nonsuit  waa  right,  and 
the  rule  was  discharged.  The  present  is, 
I  repeat  it,  quite  difierent  from  that  re- 
ferred to ;  it  is  clear  that  Evans  was  hot 
a  party  to  the  original  transaction,  and  he 
could  not  be  joined  as  plaintiff.  The  ad- 
dress in  the  paper  leads  to  the  same  con- 
clusion, it  being  to  "J.  Evans,  and  also  to 
Messrs.  Place  and  Meabry,  as  the  execu- 
tors of  the  late,"  &c.,  that  is  to  say,  the 
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address  was  to  tliem  separately,  as  tho 
executors  of  Miers,  as  in  truth  they  were. 
As  it  appears  to  me,  Evans  should  not  be 
joined  with  the  plaintiffs ;  the  joinder,  wouldt 
I  think,  have  been  improper;  and  they,  as 
executors,  brou^jht  the  action  correctly, 
and  as  they  ou^jht, 

BosAHQUET,  i, — I  am  of  the  same  opi- 
nion. Evans  was  not  jointly  interested 
with  the  pIsinttSs  as  executors.  If  this  be 
so,  his  interest  was  of  one  description,  and 
tht-irs  was  of  another.  There  consequently 
can  be  no  objection  to  the  non-joinder  of 
Evans  with  the  plaintiRs;  they  having  a 
distinct  and  different  interest  of  thetr  own. 

CoLTUAN,  J.—;  I  do  not  agree  with  ray 
Brother  Talfourd  in  the  proposition,  that 
the  interest  is  to  be  considered  according 
to  the  lime  at  which  the  contract  was  en- 
tered into;  it  should  also  bear  reference 
to  the  time  when  damages  are  to  be  reco- 
vered. Clearly  the  puintiffs.  Place  and 
Meabryiare  interested;  and  it  is  they  alone 
who  are  so  in  the  recovery  of  damages. 
If  my  Brother  Talfourd's  argument  be  cor- 
rect, I  do  not  see  why  Evans  should  not 
have  a  right  to  one-third  of  the  damages ; 
I  do  not  see  why  he  should  not  say,  he 
was  a  sufferer,  and  consequently  entitled 
to  recover  his  portion  of  the  damages  from 
the  defendant;  and  why,  as  a  consequence, 
be  ^ould  not  bring  an  action  against  the 
plaintiffs  to  compel  them  to  refund.  There 
IS,  in  ibort,  no  ground  for  the  application  i 
and  the  mle  diould  be  dischai^^. 

Rute  ditckarged. 


May  7,  j     "Aaaisoir  o.  tait. 
Deamrrer-r-l^me, 

When  a  repUcatim  is  delivered  on  the 
WedneadayiefereEatter-doM,  the  defendant 
has  until  the  Wednesday  after  Bmtter-day, 
to  return  hit  demurrer  ;  the  intermediate 
days  between  the  Thursday  next  before^  and 
the  Wednesday  next  after  Eatter-dm^  mt 
Aeti^  reckoned  er  included  in  my  rules  or 
noticest  or  other  proceedings,  except  notices 
of  trial,  or  of  inquiry^  by  the  nUe  tf 
Easter  term,  2  mu,  4,  whick  rule  u  net 
tweeted  by  the  subtequent  enaetmetU  of  2 


In  this  case,  the  replication  was  received 
upon  Wednesday  the  llth  of  April,  by  the 
defendant,  who  struck  out  the  similiterf 
and  returned  a  demurrer  on  Wednesday  the 
IStfa.  Upon  obtaining  a  rule  for  aettiog 
it  aside  for  irregularity, — 

W.  ff.  Watson  contended,  that  the  de- 
murrer should  have  been  returned  within 
four  days  from  the  llth,  that  is,  upon  the 
15th,  which  being  Easter  Sunday,  the  re- 
turn of  the  pleading  was  of  necessity  post- 
poned to  the  next  day  (Monday),  upon 
which  it  should  have  taken  place,  'i'he 
rule  of  Easter  term,  2  Will.  4,  as  to  the 
days  between  Thursday  next  before,  and 
the  Wednesday  next  anet  Easter-day,  is 
admitted;  but  11  Geo.  4.  &  1  Will.  4. 
c.  70.  s.  0.  affixes  the  limitation,  and  merely 
provides,  that  upon  Uiese  intervening  days, 
there  sluill  be  no  uttii^  in  banco ;  and  in 
UaU  V.  W^kman{^\%  where  a  writ  of 
tww'rv  facias  ad  respondendum  was  made 
returnable  on  the  21st  of  April,  the  Satur- 
day before  Easter-day,  Lyndburst,  C.B. 
said,  **  that  uipon  iconsultation  with  all  the 
Judges,  the  writ  was  held  properly  rettini- 
able."  And  so  in  Lilly  v.  Gompertxit), 
a  latitat  returnable  upon  the  same  day, 
was  held  to  be  regular.  The  rule,  there- 
fore, with  regard  to  the  days  before  and 
afler  Easter-day,  does  not  apply  to  the 
present  ease,  and  the  old  pracuce  as  to  the 
time  for  the  delivery  of  a  demurrer,  should 
be  acted  tipon.  Neither  can  the  defendant 
be  assisted  by  the  proviso  in  the.l  Ith  sec- 
tion of  2  WilL  4.  c.  S9,  which  enacts, 
'*  that  if  the  last  of  such  eight  days  shall 
happen  to  &U  on  any  day  between  the 
Thursday  before,  and  the  Wednesday  altei 
Easter-day,  in  every  such  case  the  Wednes- 
day shall  be  considered  as  the  last  of  such 
eight  days ;"  inasmuch  as  such  section 
refers  to  proceedings  on  writs  served  oi 
executed  at  certain  times. 

CroHipton  shewed  cause,  and  relied  on 
the  rule  of  Easter  term,  2  Will.  4.  (S), 
which  was  left  untoudied  by  the  2  Will.  4. 

(1)  sCro.&J«-.47«;  B.e.l  Law  J.Rep.(H.s.) 
Exchl  179. 
(«)  1  Dowl.  P.C.  9r& 

(5)  Which  ordend,  "thit  the  dsys  batwcw 
Thundsv  next  before,  and  Wsdntsilsy  Mxt  after 
Futer-day,  shall  not  be  reckonvil  or  included  ia 
any  rules  or  notices,  or  other  proceeding,  except 
notices  of  trial  or  notices  of  inquiry,  ia  any  of  tfae 
cotirts  of  bw  at  WMtniaster." 
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e.  30,  pasted  Bobtequently.  The  prewnt 
caie»  that  of  the  return  of  a  demurrer,  was 
mantfesUy  within  the  word*,  "  or  other 
proceedings,"  used  in  the  rule ;  and  it  was 
equally  manifest  that  it  did  not  come  with- 
in eithier  of  the  exceptions,  viz.  notices  of 
trial  or  of  inquiry  in  any  of  the  courts  of 
law  at  Westminster.  He  also  referred  to 
CAomodbv.  Smith  (4),  where,  upon  motion 
to  set  aside  a  rerdict,  on  the  ground  of  the 
notice  being  given  for  Easter  Tuesday,  the 
notice  was  held  good ;  Williams,  J.  saying, 
"  Although,  therefore,  Ibr  all  other  pur* 
poses,  these  two  days  (Easter  Monday 
and  Toesatay,)  would  be  unavailahle,  yet, 
for  notices  of  trial  and  inquiry,  they  are 
available." 

H.  Watitm  was  heard  in  support  of 
the  rule. 

TiMDAL,  C.J.— The  ft  Will.  4.  c.  89.  was 
enacted  after  the  promulgation  of  the  rule 
ofEntertenn,  S  Will.  4,  and  it  is  conse- 
quently necessary  for  us  to  ascertain  whe* 
ther,  upon  Uie  construction  of  the  statute, 
there  is  any  provision  advorse  to,  and  in- 
eonaiiitent  widi  the  nUe.  The  only  section 
in  the  statute  to  which  reference  can  be 
made,  is  the  11th;  and  that  relates  to  writs 
returnable  within  four  days  of  the  end  of 
any  term,  and  provides  a  remedy  for  the 
nnreasonaUe  delay  which  such  circum- 
stance occasioned.  This,  as  I  have  above 
said,  is  the  legislative  provision  as  to  writs 
returnable  upon  certain  days,  but  it  does 
not  ^pear  to  contain  any  other  provision 
as  to  die  return  of  other  proceedings  in 
the  cause ;  consequently,  the  rule  is  left 
untouched ;  and  it  therefore  remains  for 
us  to  consider  what  its  meaning  is.  The 
words  are,  it  should  be  recollected,  general 
and  unquidified — "that  the  days  Mtween 
Thursday  next  before,  and  Wednnday 
next  after  Easter-day,  shall  not  be  reckon- 
ed or  induded  in  any  rules  or  notices,  or 
other  proceedings,  except  notices  of  trial 
or  notices  of  inquiry,  in  any  of  the  courts 
at  Westminster."  Here,  therefore,  these 
days  are  not  to  be  computed,  except  for 
two  purposes ;  and  the  question  is,  if  the 
present  be  within  one  of  the  exceptions,  or 
if  it  be  one  of  the  ordinary  prooeedinga  in  a 
cause.  The  course  of  practice  was  for  the 

(4)  9Dowl.P.C.fi07. 


plaintiff  to  deliver  the  replication  with  the 
sindtiter,  and  if  the  replication  displeased 
the  defendant,  he  returned  it  within  a  rea- 
sonable time',  and  filed  or  delivered  his 
demurrer.  Here,  the  replication  was  de- 
livered on  the  llth  of  April,  and  if  the 
demurrer  were  returned  within  four  days, 
the  exigency  now  contended  for  would 
have  been  satisfied.  But  the  fourth  day 
was  the  1 5th,  Easter-day,  and  those  after 
the  16th  were  interdicted  days;  and 
hence,  in  my  opinion,  it  follow^  that  the 
demurrer  could  not  be  delivered  upon  one 
of  them.  The  rule  ahould,  I  think,  be 
discharged  without  costs;  they  should  he 
costs  in  the  cause.  • 

Park,  J.  of  same  opinion. 

CoLTHAN,  J. — In  my  opinion,  the  llth 
section  of  the  S  Will.  4.  c.  39.  was  intended 
to  meet  this  fecial  inconvenience,  namely, 
that  when  a  rule  was  returnable  within 
fotnr  days  of  the  end  of  a  term,  the  defen- 
dant was  entitled  to  an  imparlance  until  the 
next ;  and  the  intention  of  the  legislature 
was,  that  all  necessary  proceedings  to  judg- 
ment and  execution  might  be  had  within 
eight  days  of  the  service  or  execution  of 
the  writ  of  summons,  &e.,  on  whatever 
day  the  last  of  such  ei^t  days  might  hap- 
pen to  fall,  whether  in  term  or  vacation. 
Then  comes  the  provision,  "that  if  the  last 
of  such  eight  days  shall  in  any  case  happen 
to  fall  on  a  Sunday,  Christmas-day,  or  any 
day  appointed  for  a  public  fast,  &c.,  in 
eiUier  of  such  cases,  the  following  day  shall 
be  considered  as  the  last  of  such  eight 
days.  And  if  the  last  of  such  eight  days 
shall  happen  to  fall  on  any  day  between 
the  Thursday  before,  and  the  Wednesday 
after  Easter-day,  then,  in  every  such  case, 
the  Wednesday  after  Easter-day  shall  be 
considered  as  the  last  of  such  eight  days." 
The  remedy,  as  it  appears  to  me,  was  re- 
stricted to  die  specific  mconvenience  to 
which  I  have  referred,  and  did  not  extend 
to  other  proceedings.  Then  comes  the 
rule  of  Easter  term,  2  Will.  4,  and,  by  this 
rule,  the  remedy  is  not  confWied ;  neither 
can  the  rule,  by  the  use  of  the  word  "  pro- 
ceedings," be  supposed  to  exclude  pro- 
ceedings in  the  cause.  The  rule  should 
be  diatdiarged,  and  the  costs  should  be 
costs  in  the  cause. 

Rule  ditcharged  accordingly* 
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May  9.  /    chanter  and  another. 

Practice. — Discontintumce —  Costs. 

Circumttances  in  which  the  Court  mil  re* 
fuse  the  plaintiff's  application  to  lUscontinite 
mthout  payment  of  costs. 

Wilde^  SerJ,  obtained  a  rule,  calling 
upon  the  defendants  to  shew  cause  why 
the  plaintiffs  should  not  discontinue  with- 
out payment  of  costs.  The  following  cir> 
cumstances  gave  rise  to  the  application : — 
The  plaintiflfPoensgen  and  his  partner, 
who  resided  principally  at  Aix-Ia-Cha- 
•  peUe«  entered  into  a  written  contract  with 
the  defendant  Chanter,  for  the  purdiaM  of 
a  locomotive  engine,  to  be  fitted  up  with 
one  of  Chanter  &  Co.'s  patent  copper  fire> 
boxes,  and  the  sum  of  9502.  was  paid  by 
the  plaintiflTs.  The  contract,  however,  not 
having  been  fulfilled  by  the  defendant,  Po- 
ensgen,  who  was  in  London,  gave  his  soli- 
citor instructions  to  recover  the  money. 
The  latter  having  found  that  the  defendant 
described  himself  as  "  John  Chanter  & 
Co.,"  and  that  he  signed  the  agreement  as 
John  Chanter,  for  Self  &  Co.,  made  inqui- 
ries as  to  the  persons  constituting  the  firm ; 
and  Che  result  df  his  inquiries  upon  the  sub- 
ject, coupled  with  the  fact  of  a  printed  report 
of  a  testimonial,  purporting  to  have  been 
signed  by  divers  persons  at  Liverpool  and 
elsewhere,  in  which  it  was  stated,  that  a 
certain  smolce-consuming  furnace,  under- 
stood and  believed  to  be  the  patent  fire- 
box in  question,  was  patented  by  tlie  de- 
fendant Chanter  and  J.  Gray,  of  the  Li- 
verpool and  Manchester  Railroad,  engi- 
neer, which  report  was  lefl  at  the  attorney's 
chambers  by  Chanter,  induced  him,  (the 
attorney,)  to  believe  that  Gray  was  the 
partner  .who  was  referred  to,  and  who 
came  under  the  description  of  Co.  In 
consequence  of  this  impression,  the  affida- 
vit of  debt  was  made  a^nst  Chanter  and 
Gray,  and  a  eajnas,  founded  upon  such 
aflSdavit,  was  left  for  execution  with  the 
sheriffs  of  London.  It  was  afterwards, 
however,  communicated  by  the  defendants' 
attorney  to  the  opposite  party,  that  Gray, 
although  a  partner  with  Chanter  in  other 
transactions,  was  not  connected  with  him 
in  this,  and  that  he  alone  constituted  the 
firm  of  J.  Chanter  &  Co.   An  application 


was  then  made  to  the  defendants*  attorney 
to  strike  the  name  of  Gray  out  of  the 
affidavit  of  debt  and  the  cawSf  and  am- 
tinue  proceedings  against  Chanter  akme, 
which  being  refused,  the  rule,  as  above 
BUted,  was  obtained.  No  arrest  was  ac- 
tually made,  and  the  defendant  Chanter 
alone  put  in  bail. 

Saunders  shewed  cause,  and  contended, 
that  the  plaintiff  was  not  entitled  to  the 
favour  of  the  Court.  Nothing  bad  oc- 
curred to  induce  a  belief  that  Gray  was 
liable,  and  a  party  should  not  lightly  take 
a  step,  the  consequence  of  which  would 
he  to  deprive  a  man  of  his  liberty.  The 
plaintiff  had,  at  all  events,  sworn  rashly; 
It  was  incumbent  on  him  to  make  accurate 
inquiries  befbre  he  ventured  to  make  such 
an  affidavit  of  debt  as  he  had. 

Wilde]  Serj.  in  support  of  the  rule,  urged, 
that  the  plaintiff  was  entitled  to  the  in- 
dulgence which  he  sought,  as  it  was  the 
defendant  Chanter,  who,  by  his  ambiguous 
signature,  and  still  more  by  his  delivery  of 
the  printed  report,  induced  the  plaintiff  to 
believe  that  Gray  was  his  debtor,  and  that 
consequently  he  should  be  included  in  his 
affidavit  of  debt.  At  all  evenU,  Chanter 
had  nothing  to  complain  of;  he  satiafied 
the  plaintiff  that  Gray  war  not  hia  partner, 
and  that  be  alone  was  responsible ;  neitfaer 
had  he  been  exposed  to  the  inconvenienee 
of  arrest,  as  bail  was  put  in,  and  perfected. 

TiMDAL,  C.J. — When  the  plamtiff  dis- 
continues, the  defendant  has  a  right  to  hia 
costs,  under  the  statute  8  Elis.  c.  2.  Un- 
doubtedly, cases  have  occurred  in  which 
these  costs  have  been  remitted,  according 
to  the  discretion  of  the  Courta ;  when,  for 
example,  it  appeared  that  anything  had  been 
done  by  the  defendant  which  had  the  eflfect 
of  misleading  the  plaintiff:  and  the  ques- 
tion is,  whemer  anything,  which  has  been 
done  by  the  defendant  here,  can  he  said 
to  have  the  effect  of  so  misleading  hit  op- 
ponent. The  suing  out  of  the  writ  against 
the  two  individuals,  was,  it  is  said,  such  aa 
act,  as,  it  should  be  reasonably  concluded, 
could  only  arise  from  the  conduct  of  the 
defendant  Chanter.  But  to  this  proposi- 
tion I  do  not  assent.  If,  indeed,  an  appli- 
cation had  been  made  to  Chanter  or  to  hia 
attorney  for  informaUon,  and  any  deception 
had  been  practised,  such  incident  would. 
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perliapa,  be  deeiuve  of  the  case.  The  only 
question*  however,  is,  whether  the  paper 
signed  by  Chanter,  for  Self  &  Co.,  coup!  led 
with  the  fact  of  the  printed  report  of  the 
smoke-coDsutning  furnace,  patented  by  the 
defendant  and  Gray,  and  this  given  by 
Chanter  to  the  plaintiflTs  attorney,  were 
sufficient  to  induce  the  plaintifi*  to  suppose 
diat  they  were  the  only  partners.  Such 
incident  would,  no  doubt,  go  far  in  favour 
of  the  plaindiTin  an  action  for  a  malicious 
arrest,  if  it  could  be  supposed  discreet  tn 
such  a  state  of  things  to  brii^  one ;  but|  a« 
far  as  I  can  understand  the  cireumBtaneea 
of  the  case,  the  intentim  was  not  to  mis- 
lead  the  plaintiff.  -Ha  should  have  asked 
if  Gray  was  a  partner — tfaia  he  did  not  do  t 
hat  be  went  on  in  the  exercise  of  his  dis- 
cretion. The  rule  should,  I  think,  be  dis- 
charged. The  plaintiflT  should  be  allowed 
to  discontinue,  but  on  the  usnal  terms  of 
paying  costs, 

Pabk,  J. — I  agree.  I  am  extremely 
glad  that  perjury  cannot  be  imputed  to 
either  party  here ;  but  certainly  much 
n^ligence  has  been  exhibited  in  the  taking 
of  the  oath.  I  feel  considerable  anxiety 
upon  the  subject,  as  oaths  are,  I  think, 
tucea  too  lightly,  and  are  not  attended  to 
as  much  as  they  should  be*  I  own,  I  do 
not  approve  of  die  conduct  of  the  plaintifl^ 
who  has  made  this  affidavit  of  debt,  and 
.then  comes  to  the  Court  as  if  he  were 
misled,  for  the  purpose  of  throwing  costs 
npon  the  defendant.  Whether  the  prac- 
tice be  right  or  wrong,  it  cannot  be  denied 
that  there  are  many  cases  of  trades  being 
carried  on  in  the  name  of  a  company,  when 
anch  company  is  not  in  existence.  The 
plaintiflT  here  should  have  made  inquiry. 
No  deception  has,  I  think,  been  practised, 
and  the  Court  cannot  infer  that  any  was 
intended. 

Bosahquet,  J. — I  cannot  conclude,  from 
the  affidavits,  that  the  plaintiff  was  misled 
by  the  culpable  neglect  of  the  defradant, 
vrith  regard  to  the  printed  paper  in  which 
the  names  of  Chanter  and  Gray  were  men- 
tioned. It  was,  I  think,  rather  calculated 
to  put  the  plaintiff  upon  an  inquiry  to  as- 
certain, whether  the  business  was  carried 
on  in  the  names  of  the  two,  or  whether 
llBwSsaus,VII.-C.F. 


there  were  two  flrma  with  diflbrent  names. 
The  rule  should  be  discharged. 
CoLTHAH,  3.  of  the  same  opinion. 

Rule  ditcharged. 

Plaintiff  to  disoontittue  on  payment  of 
costs. 


1838.  1 
AprU  30.  / 

Judgment  — Satisfaction — Attorney  and 
Client, 

When  the  plaintiff  had  &Asn  charged  by 
Ms  own  attorney,  as  b^men  attorney  and 
eltent,  the  costs  of  carrying  in  the  roll,  for 
the  purpose  of  completing  the  judgment  and 
entering  satisfaction,  which,  however,  he  did 
not  do,-^the  Court  ordered  the  proceedings 
to  be  carried  into  effect  by  the  plaintiff,  oat 
vtUhoat  costs,  mthout  imposing  any  expenu 
upon  the  dtfemUmt, 

In  this  case,  the  verdict  passed  against 
the  defendant,  who  paid  his  adversary's 
costs,  taxed  in  the  usual  manner,  amount- 
ing to  81  ^.  5s.  The  bill  made  out  by  the 
plfuntiff*8  attorney,  as  between  attorney 
uid  client,  was  1061. 8«.  Sd.,  and  included 
the  usual  chaiges  for  the  entry  of  the  issue 
and  final  judgment  upon  the  roll,  and  at- 
tending at  Westminster  for  the  purpose. 
The  difference  between  the  taxed  costs 
and  those  between  attorney  and  client,  1 9/. 
ISs.  2(2.,  were  duly  paid  by  the  plaintiff. 

The  defendant  subsequently  instructed 
his  attorney  to  have  acknowledgment  and 
satisfaction  of  the  judgment  entered  upon 
the  roll ;  but  upon  inquiry  it  was  found, 
that  this  conld  not  be  done,  as  the  roll  had 
never  been  carried  tb  by  the  plaintiff's  at- 
torney, and  he,  npon  an  application  being 
made  to  him  upon  the  subject,  refused  to 
do  so  without  the  payment  of  fUrther  costs. 
A  summons  was  then  taken  out,  and  at- 
tended before  a  learned  Judge,-  who  made 
an  order,  that  the  plaintiff  should  bring  in 
the  roll,  the  defendant  paying  the  costs. 
He  also  intimated,  that  if  be  were  assured 
by  the  Master,  that  the  attorney's  bill  in- 
cluded the  charges  for  carrying  in  the  roll, 
he  would  alter  the  order  in  &at  respect. 
A  certificate  from  the  ^eer,  verifying  the 
SH 
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factf  and  the  pajmeot,  was  accordingly 
obtained;  but  as  the  Judge  who  made  the 
order,  did  not  again  attend  at  chambers, 
and  as  it  was  contended  by  the  plaintiflTs 
attorney,  that  no  other  Judge  had  audiority 
to  alter  the  summoDs,  the  matter  was  re- 
ierred  to  the  Court.  Accordingly,—. 

Francilhn  obtained  a  rule,  calling  on  the 
plaintifT  to  carry  in  the  roll,  and  pay  the 
costs  of  the  application.  He  relied  upon 
an  aflSdavit  wluch  contuned  the  fyeta  as 
above  set  forth. 

Martin  shewed  cause  and  contended, 
that  the  charges  for  entering  the  judgment 
on  the  roll,  &c„  were  merdy  charges  be- 
tween attoroey  and  climt,  with  which  the 


opposite  party  had  Botbing  to  da 
thing  itself  was  seldoaj  dene,  thowgli  elud- 
ed to  and  paid  by  the  (^ent,  Wfaentheu- 
fendant  cidled  on  the  plaintiff's  attwney  ta 
perform  a  certun  act,  it  was  but  jsit  thit 
OB  should  pay  for  the  performaooe  of  Ilut 
which  be  required.  Upon  the  ^esnt  oe> 
canm,  the  chai^  ftor  attending  at  Vat- 
minster  to  eomplet*  the  iudgmeidi  mi 
disallowed  by  the  taxing  (meer. 

FraneiUont  u  support  of  the  nile,aui* 
tuned  that  the  latter  fact  was  immatnult 
aa  the  charge  was  included  in  the  citn 
QDstt,  and  pud  by  ite  plai^ff. 

The  CwRT  ordered  the.  rule  t«  be  wain 
ftbtolttte,  hut  without  costsi 


END  OF  EASTER  TERM,  MSB. 
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IMS.     \      BMCLAT  Am  OTHBU  ». 
JuM  1.  /  mUTT. 

TUk  JWi— TViuC. 

f%8  Hght  to  «b  tiUe-^Ma  htUmgt  to 
tkoK  m  inom  lAt  legml  e$toto  m$t$  w  tnu-* 
tea,  . although  the  trmtt*  are  of  jo  ttnen-tom 
«  Mrivre  Of  lo  rviidltr  t(  J^SaUt  to  tag,  Mm 
or  m  what  iwHuier  tAcy  he  exeaUedt 
mmd  to  compticated  at  to  render  on  amiUea- 
tkm  to  m  eoart  ef  et[miljf  neceteary  tlW 
fmrfote     eurryimg  them  mto  ^Spnt. 

Thk  wu  an  action  of  trovert  to  recoTei 
oemio  titla-<leed<  and  writingi  specified  id 
the  scbednle  aet  forth  at  the  end  trf"  the 
ease.  The  dcftodant  pleaded,  fint,  not 
giiil^ ; — aeoancUyi  that  the  phdntifis  were 
not  pBwmd  ef  llw  said  deedsi  ftc..  a«  of 
their  own  property,  as  alleged  in  iha  de- 
claration ;  and)  thirdly,  that  the  deeds  wer* 
the  property  of  Uie  plaintiffB,  and  the  defen- 
dant as  tenant  in  comrnoa.  On  each  of 
these  pleas  iisue  was  joined. 

The  cause  came  on  to  be  tried  before 
Undal,  C.J.,  at  the  Spring  Assises  for  the 
county  of  Surrey,  when  a  verdict  was  found 
for  the  plaintiffs,  damages  5,000/.,  to  be 
reduced  to  ashQling,  if  the  Court  should  be 
of  opinim,  that  the  pUintiffii  were  entitled 


to  jo^ment  upon  the  case  submitted,  which 
set  fcfftfa  a  voluminous  and  eomolicated 
win  of  Ebeneser  CoUett,  (whose  ddeat  soft 
uid  h«r'«t-1aw  the  deftndut  waa,)  the 
residsary  danse  of  whidi  gave  rise  to  the 
disoiSBion,  and  was  as  fellows : — All  die 
rest,  residue,  and  renuunder  of  my  real 
and  personal  esute  and  effects,  whatsoever 
and  wheresoever,  I  give,  devise,  and  be- 
queath unto  my  said  trustees,  their  heirs, 
executors,  administrators,  and  assigns,  in 
trust,  to  divide  the  same  equally  amoiu 
my  diildren,  when  my  youngest  child  shafi 
attain  the  age  of  twenty-five  years,  so  and 
m  such  manner  that  the  shares  of  each  of 
my  children,  of  and  in  the  said  residue 
may  be  held  and  oyoyed  in  the  same  trusts* 
and  be  sulject  to  the  sane  oontingoMisa 
and  bequeats  over,  as  dieir  respecdve  ori« 
ginal  legacies  are  sal^eet  and  liable  to^ 
under  ^  by  virtoeofthis  my  will."  Aad  im- 
mediately followed  a  proviso  in  these  terms  i 
"Provided,  that  if  any  of  my  said  children 
shall  die  before  my  youngest  child  attains 
the  age  of  twenty-five  years,  without  leav- 
ii^  any  lawful  issue  living,  at  his  or  their 
duth,  or  leaving  such,  all  such  issue  shall 
be  extinct  at  the  time  ray  said  youngest  child 
shall  attain  the  age  twenty-five  years, 
then  I  will  and  deehure,  that  the  share  or 
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shares  of  my  said  child  or  children  so  dy- 
ingt  of  and  in  the  residue  of  my  said  real 
and  personal  estate  and  efiects,  shall  ac- 
crue  to  and  be  divided  amongst  such  of 
my  children  as  shall  be  living  at  the  time 
my  youngest  child  attains  the  age  of  twenty- 
five  years,  or  shall  have  departed  this  life 
before  that  time,  leaving  lawful  issue  then 
living,  such  accruing  shares  to  be  held  and 
enjoyed  upon  the  same  trusts,  ends,  intents, 
and  purposes  as  hereinbefore  declared,  of 
and  concerning  the  original  shares  of  my 
said  children,  of  and  in  the  said  issue." 
llie  schedules  referred  to  in  the  will  were 
eight  in  number ;  and  the  second  schedule, 
specifically  referred  to  in  the  case,  contained 
a  description  of  the  property,  which,  wiUi 
30,000/.  in  the  fiinds.  was  devised  to  the 
defendant.  Then  followedi  upon  the  last 
sheet  of  the  will,  a  codicil  or  testamentary 
memorandum,  dated  the  IStb  of  February 
1 828,  signed  by  ihe  testator,  and  attested 
by  one  witness,  in  the  following  terms  :— 

"Memorandum.  —  Having  omitted  to 
include  my  freehold  house  and  premises 
in  the  borough  of  Southwark,  in  the  steond 
schedule  of  my  above  will,  as  intended, 
I  declare  my  will  and  desire  to  be,  that 
the  same  should  be  considered  as  included 
therein,  and  pass  to  my  said  son  John  Col- 
.lett,  who,  being  my  heir-at-law,  will  be 
entitled  to  the  same  hy  descent  from  me* 
*t  my  deeeaae." 

The  defendant,  before  and  at  ther^me 
of  the  commencement  of  the  rait,  was  in 
possession  of  the  deeds  and  writings,  for 
the  recovery  of  which  this  action  is  brought, 
and  the  same  were,  before  the  commence- 
ment of  this  suit,  demanded  by  the  plain- 
tiffs, and  refused  by  the  defendant  to  be 
delivered  up,  and  are  now  in  his  posses-* 
sion.  The  testator  had  no  freehold  pro- 
perty which  was  not  speciScally  and  in 
terms  described  in  and  devised  by  the 
schedules  to  his  will,  or  some  of  them, 
except  the  premises  in  question.  If  the 
Court  shall  be  of  opinion,  that  the  plaintifla 
have  shewn  a  suflBcient  property  in  the 
deeds,  ^n  the  verdict  already  entered  is 
to  stand ;  if  the  Court  shall  be  of  a  con-^ 
trary  opinion,  then  the  verdict  is  to  be 
entered  for  the  defendant;  either  party  to 
be  at  liberty,  with  the  sanction  of  the  Court, 
to  turn  this  special  case  into  a  special  ver- 
dicL 


Petersdorff  argued  at  great  length  in  sap- 
port  of  the  proposition,  that  the  l^al  estate 
in  the  freehold,  the  deeds  and  muniments  iA 
which  were  sought  to  be  recovered,  passed 
to  the  plaintiffs  under  the  residuary  clause; 
consequently,  that  the  ri|^t  to  and  pro- 
perty in  the  deeds  passra  also,  and  was 
vested  in  the  plaintifls. 

Channell,  contr^  while  he  admitted  ihst 
he  could  receive  no  assistance  in  the  argu- 
ment from  the  memorandum  in  the  last 
page  of  the  will,  inasmuch  as  the  requi- 
sites of  the  sixth  section  of  the  Statute  of 
Frauds  were  not  complied  with,  contended, 
that  the  plaintiffs  did  not  shew  sufficient 
proper^  in  the  deeds  to  entitle  them  to 
rei;over,  inasmuch  as  the  premises  did  not 
pass  to  or  vest  in  them,  as  devisees.  This 
would  appear  from  a  consideration  of  th» 
residuaiy  clause,  which,  with  r^ard  to  the 
premises  in  question,  was  void  for  uncer- 
tainty, the  trusts  declared  or  referred  to, 
there,  being  such  as  were  obviously  intend- 
ed by  the  testator  to  apply  to  personal 
tate,  and  such  as  were  inapplicable  to  or 
too  uncertain  in  their  application  to  the 
real  property  in  dispute,  to  oust  the  ditStSt- 
dant  as  heir-at-law. 

As  the  Court  entered  into  no  particu- 
lars or  detail  of  the  question,  but  merely 
stated  an  opini<m,  that  the  legal  estate  in 
the  premises  did  pass  under  the  dauae 
to  the  plaintiSa,  whatever  their  diflB* 
culties  might  be,  when  called  oa  to  carry 
the  trusts  into  execatioa,  it  is  deem- 
ed unnecessary  to  do  more  thaa  men- 
tion the  anthorities  referred  to  for  both 
parties.  For  the  plaintiffs :  Doe  v.  Gattiai 
(1),  1  Sound.  'Uses  and  Trusts,'  p. 
Roe  V.  Yeud(Z),  Doe  v.  Dritv(S),  Doe 
V.  Ront  (4),  Doe  v.  Lainckbury  (5),  Doe  v. 
Lavglands  (6),  B^b  v.  Penoyre  (7).  Dae 
V.  Hwrelt  (8),  Hardacre  v.  Naeh  (9),  Dm 
V.  Bvckner  (10),  Cmlfieli  v.  GiOert  {U), 

(I)  5  B.  8e  Ad.  621 ;  s.  e.  3  Law  J.  Rsp.  (M.) 
K.B.71.  In  error,  3  Ad.  &  E1.340(BA4Lnr  J; 

B^.  (V.9.)  Esoh.3S7. 
(4)  SNewR«p.S14. 
(3>  i  Mm.  S&  elw.  448. 

(4)  7  T»unt.  f9. 

(5)  11  Etst,  290. 

(6)  14  Eut.  370. 

(7)  11  Eut.  160. 
(6)  5  B.  &  Aid.  18. 
C9)  5  Term  Rap.  716. 
(10)  6  T«rm  Rep.  610. 

(II)  3  EMt,  516. 
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T.  King  (12),  and  Doe  t.  Cktijpmm 
(IS);  and  for  the  defeodant  were  «ited; 
Zhev.  MartmiU),  Jowm  v.  HtaKock{lB\ 
LetSe  T.  the  Duke  of  Devonshire  (1 6),  At* 
Imof  General  t.  Bonyer  (1 7),  and  Hop- 
tiu  T.  HvpluM  (18). 

TiMDAi.,  C.J. — As  it  appears  to  me,  upon 
tbe  proper  construction  which  should  be 
put  upon  the  residuary  clause,  which  forms 
the  subject  of  discussion,  the  plaintiffs  have 
•kgal  interest  in  the  faotise;  and  if  so,  they 
m  mtitled  to  the  possession  of  tbe  deeds, 
u  inddeDtal  to  a  right  of  possession  of 
property.  In  tbe  decision  of  this  quo- 
tioB  we  are,  in  tbe  first  place,  to  leave  out 
ilMgedier  die  considenticHi  as  a  testamcoi* 
tify  paper  of  tbe  meniontndmii,  found  at 
Aehottom  of  tbe  wilL  That  paper  does 
not  operate' as  a  devisef  as  it  is  signed  only 
\fj  one  witness,  nor  as  a  revocation,  as  it 
does  not  comply  with  the  6th  secticm  of 
the  Statute  of  Frauds.  I  cannot  help  see- 
ii%  that  tbe  testator  had  a  different  object 
in  view,  but  we  must  consider  the  subject 
u  Judges.  Tbe  testator  made  cotun  de- 
vises of  a  particular  minute  description  ; 
lad  in  the  residuary  clause,  be  aays,  "I 
give,  devise,  and  bequeath  to  my  trostees, 
ibeir  beirs,  eiucntort,  administrators,  and 
Hsigoi,  hi  trust  to  divide,"  &c.  He  then 
goes  to  say,  that  tbe  diares  of  each  of 
bis  children  in  the  said  residue  is  to  be  en- 
joyed oa  the  same  trusts,  and  be  subject  to 
the  same  contingencies  and  bequests  over, 
u  their  respecttve  original  legacies.  Thus, 
tbeeonstmction  which  is  to  be  put  upon  the 
fOTner  devises  and  bequests,  is  to  govern 
the  latter.  There  is,  I  repeat  it,  no  doubt 
of  the  property  passing  to  tbe  trustees.  It 
is  said,  Uiat  the  trusts  are  of  so  complicated 
■odnneertaiD  a  nature,  that  the  house  can- 
not be  said  to  pass  to  the  tmsteea :  no  doubt 
tbey  will  have  a  diflScnlt  and  embarrassii^ 
tub  to  perform,  when  tbey  are  called  on 
to  distribute  under  the  residuary  clause. 
But  I  cannot  take  upon  me  to  say,  that  the 
taA  will  be  so  very  difficult,  so  very  un- 
certain and  complicated,  as  to  make  tbe 

(If)  1  H.  Black.  1. 
(IS)  Ibid.  ZM. 
<14)  4B.&Ad.771. 

(15)  4  Dow,  P.C.  145. 

(16)  S  Bro.  C.C.  187. 

(17)  S  Vm.714. 

(18)  I  AtluWl. 


dense  «  perfect  blank,  in  conseqnenoe  of 
the  absence  of  intention  cm  the  partof  tbe 
testator,  to  devise  to  the  trustees  in  tha 
mode  contended  for.  As  it  appears  to  me, 
from  the  diflBctdties  pointed  out  in  the  ar- 
gument, which  the  trustees  will  have  to 
encounter  upon  making  distribution,  they 
will  have  to  call  in  the  aid  of  a  court  of 
equity.  It  is  not  necessary  to  give  an  opi- 
nion as  to  the  ultimate  disposition  of  this 
devise  under  the  residuary  clause,  whether 
it  will  follow,  as  a  corollary,  that  of  the 
personal  estate.  It  is  sufficient  to  say,  that 
in  all  probability  the  result  will  be  found 
to  be,  that  there  is  a  clear,  distinct,  and 
certain  devise  to  the  trustees,  dtough  they 
may  have  constderaUc  difficidty  in  carry- 
ing their  trusts  into  execution.  Our  judg- 
ment should  be  for  the  plaintiffs. 

Pabx,  J. — I  am  of  the  same  opinion.  It 
is  said,  that  the  question  arises  simply  upon 
the  difficulties  imposed  upon  the  trustees 
imder  tbe  will.  But  this  is  not  the  test  by 
which  the  general  question  is  to  be  decided. 
The  testator  has,  it  is  evident,  taken  great 
pains,  and  he  might  have  erred  from  over 
seal  in  the  attainment  of  his  object,  as  men 
often  do.  We  must  put  the  memorandum 
referred  to  by  my  lUnd  entirely  out  of  tbe 
way.  We  cangive  it  no  more  eSbct  in  tbe  case 
than  if  it  were  an  ordinary  letter  ;  it  cannot 
operate  in  any  way  in  the  dispoaillon  of  the 
property.  I  give  no  o]Hnion  as  to  tbe  nlU- 
mate  mode  of  distribution ;  but  I  have  no 
doubt  that  the  trustees  are  endtled  by 
law  to  the  1^1  estate:  it  vested  in  them ; 
and,  as  it  has  been  candidly  admitted  by 
Mr.  Cbannell,  who  has  argued  the  case  in 
BO  able  and  satis&ctory  a  manner,  if  they 
are  so  entitled,  the  right  to  thie  possesnon 
of  the  deeds  must  folbw.  This  is  an  acv 
tion  of  trover  for  these  deeds ;  tbe  plaintiffs 
are  entitled  to  them;  and  our  judgment 
should  be  in  their  favour. 

Vavohan,  J.— I  agree.  We  ate  not  at 
liberty  to  speculate  upon  the  intoitions  of 
the  testator,  and  we  must  put  entirely  out 
of  consideration  that  which,  morally  speak- 
ing, was  in  his  mind.  The  paper  referred 
to  upon  the  discussion  must  be  excluded 
altogether,  as  it  operates  neither  as  a  de- 
vise nor  as  arevocation.  The  words  of  tbe 
clause  are — "all  the  rest,  residue,  and  re- 
mainder of  my  real  and  personal  estate  and 
eflfecte,  I  give,  devise,  and  bequeath,  uuo 
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my  mid  tniitea,  ibeir  fa»ini,  executors, 
edinmntntor^  and  attqjiu,*' &e.  It  would 
be  inpottible  for  e  person  to  um  more 
■cvntific  or  tedmical  words,  fbr  gi^^  > 
legal  estete  to  the  trustee!  6ieee.  The 
real  fact  in  tbe  case,  I  beliere  to  be,  diat 
he  made  a  mistake  in  tbe  mode  of  disposing 
of  his  property.  But  did  he  intend  to  die 
intestate,  as  to  ^e  property  in  question  f 
He  clMrly  did  not.  'Hiere  is  no  doubt, 
that  if  the  trustees  are  entitled  to  the  lepd 
estate,  the  ri^t  to  dm  deeds  goes  vtith  it, 
and  their  elsim  can  be  enforced  by  aotimi 
in  a  court  of  law.  It  may  be  difficult  to 
decide  bow  a  court  of  equity  wiU  ezwnte 
litm  tnata ;  but  the  decisnn  of  dieqaestkm 
is  not  neceiaary  here. 

CoLtHAN,  J.— I  dunk  it  perfectly  tme. 
from  the  mode  in  which  the  residuary 
elauae  was  ftamcd,  that  house  was  not 
in  the  mind  of  die  testator  at  the  time.  But 
it  does  not  follow  that,  for  that  reason; 
the  house  will  not  pass.  The  intentioa  of 
a  residuary  clause  is  generally  to  pass  pro- 
perr^  not  exacdy  in  the  testator's  mida.  It 
IS  a  general  sweeping  dauee,  and  h»  olqect 
is  to  include  everything  within  it.  Deabta 
and  difficuhies  may  arise  vrtien  the  trot^ 
tees  «re  called  «n  to  perform  the  tmats ; 
but  they  may  be  carried  iMo  eflbct ; 
they  may  be  ultimately  made  available  to 
the  use  of  the  panteS{  and  Aevgh  Tsid  in 
part,  they  may  be  also  aenaiUe  in  part.  It 
IS  said,  that  the  tnists  cannot  refer  to  the 
house,  «)d  that  the  plaintiflft  could  not  de- 
fend an  actidn  brought  ^inat  them  for  it 
by  the  present  dclimdant.  But  I  do  not 
know  how  tbe  trust  may  be  executed.  It 
may  be  executed  in  favour  of  the  heir-at- 
law,  not  aa  it  is  ofteii  impiroperly  Mfd,  by 
any  atatute,  but  by  tbe  intenuon  of  the  tes- 
tator. There  is  no  case  in  which  the  legal 
estate  to  lands  has  pasaed  to  a  party,  that 
he  is  not  also  entitled  to  die  possesuon  of 
tbe  de^B ;  and,  conaequenUy,  tbe  plaindffii 
are  entitled  to  the  jod^ment  of  the  Court. 


June  8.    I      DAVIS  C.  TUNNICLIFF. 

BiU  of  Exchange — Juri$Mction, 

Where  aetioiu  ate  inmgkt  agauut  the 
mderaen  efnUUof  exektrnge,  wSot  wilA  libe 


acceptor,  qfer  to  pom  the  amomU  sad  the 
eoett  of  aU  aetkme  bnmght  booA  fide,  — 
Held,  (Vaoghan,  Mkmte,)  that  the 
Court  hate  upm  mch  pmymewt,  mAkarkg  le 
maJx  on  ordffr  vpoatAe  jioUer,<o  (MtstrlA* 
Intt  to  the  acceptor,  »ho$e  property  tmier 
such  circunutanees  it  i*. 

WUikt  Serj,  obtained  a  rule,  caHii^  on 
the  plaintiff  to  shew  OHne  why  it  abonld 
not  be  referred  to  the  Master  to  aaeertaia 
the  amount  of  principal  and  interest  dne 
to  the  plaintiff  up  to  the  9tb  of  May 
stant,  on  the  bill  of  exchai^  on  wfaidi  tbas 
action  was  brought,  and  to  tax  the  plaintiff 
Ins  costs  of  diia  aodon,  and  abo  of  aadf 
ether  action  or  acdoDs  asm^^  hue  been 
Ivoug^t  fidrly^and  tontfjUrfortheneoTCry 
of  the  amonnt  of  the  snne  bin  of^iihanga, 
up  to  dieaaid  9th  of  May^  ud  <M>y,  npoa 
payment  of  aueh  amount  of  priocipri, 
terest,  and  costs,  when  so  aaoBrtahwd~aiid 
taxed  aa  afemaid,  aU  finther  proceedings 
in  tbis  action,  and  all  od»er  actions  broogbt 
on  Bwdi  bill  of  exchange,  ehduld  mt  be 
stayed,  and  the  said  biB  of  ncchange  be  de- 
livered op  to  Barton  Kewdl,  die  acceptor 
thereof,  and  why  Ae  plaintW  ^uid  mot 
pay  to  tbe  defendant  bis  coaca,  oaaaioaed 
by  this  iqq^ieation  to  the  Court,  to  be  alao 
taxed;  and  why  snefa  oista,  wben  taxied, 
riwdM  not  be  deducted  flon  tbe  amooot 
which  niriit  be  found  d«e'to  the  plainttfl 

The  foUowing  ciiieuaislaaces  gavc^iaeto 
die  applioatiMi : — ^llie  bitt  of  mrnhmgef 
die  delivery  of  which  was  mpHred,  waa 
for  79/.,  dated  die  IMi  of  December  1897, 
atfeurniont]ia,di«wnbyoneW.  Edwards, 
and  accepted  by  Barton  Kewell.  Ic  waa 
indorsed  by  the  drawer  and  payee  to  bis 
brother,  Erasmus  Edwards,  ud  die  drawer 
truumitted  it  thus  iadovaed  to  the  defes^ 
dant,  resi^ng  at  Derby,  who  indorsed  it 
over.  lVbenthebiUbeeamedne,itwa8me- 
sented  to  die  aceeptor,  and  dtsfaoDoared,  ia 
conaequenee  of  Ida  being  served  wiili  a  no- 
liee  not  to  pay,  as  tbe  UU  waa  improper^ 
negotiated.  Upon  this,  tbe  defaMant  sraa 
served  with  a  writ  of  aummons,  at  the  sob 
of  the  plaintiff,  indoraed  for  79/.  St.  6d., 
and  il.  15t.  costs.  Finally,  the  defendant, 
the  aceeptor,  and  another  indorser,  ten- 
dered payment  of  the  debt  and  cost^  upon 
the  bill  beii^  delivered  up  by  tbe  plaintifTs 
attorney ;  he,  however,  mfnaed  to  do  ao. 
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nwiwfinciiii  thxeet  Mliapm  ■li  Ai  wrtl 

oT  tlH  plwDtiS;  for  die  reoowciy  «f  -ihe 
MWoM  of  the  bill  and  costs. 

Jit  F.  Riekardt  shen'ed  cause  and  con- 
tended, that  the  jurisdiction  of  the  Court 
did  not       to  the  extent  required.  Tlie 
Court  had  not  the  power  of  compelling  the 
plaiiitiif  to  give  up  the  bill  to  the  acceptor, 
inasmuch  as  it  was  the  property  of  Erasmus 
Smith,  the  indorser,  witli  whose  consent  it 
given  to  the  defendant,  by  whom  it 
WHMidtohaTebeenmisappropriated;  and 
Gmerfey  v.  CutfAert{\)  sbewed,  that 
UMMT  snnQar  circumstances  such  indorser 
■i^  KeoTer  the  bill  is  tioiver*  aaditfaM 
tklMily  n  vAoae  poaaemoB  the  hill 
ffoui  not  be  safe  in  d^oiM  iv  tMti}  ^ 
diipntet  between  the  prior  indorttera  were 
.justed.  Hansard  v.  Robinsmi  (2),  where 
It  waa  held,  that  the  holder  of  a  hill  of 
ixctiaiige  could  not,  !iv  the  custom  of  mer- 
chants, insist  upon  payment  by  tlie  ac- 
ceptor, without  producing  and  offering  to 
jtWiver  up  the  bill,  would  not  avail  the  op- 
■te  party ;  for  the  circumstances  there 
TCre  diffaent,  and  the  question  was  de- 
cided by  the  castom  of  merchants.  He 
n&ned  to  Jemte v,.IFard{S),.mdLTomlmt 
V.  Lamrente  (4). 
7iiUb»  iSnr^.»  iii;4aypori  oC  Aa.  ntlt^ 
~  diMtbft€oiiEtb«d  jnriaittdair 
Mlrikafpeirtd  ftom  Stmtmd  v.  Jtoii»- 
SM.  Three  aedona  bad  been  brought  ftv 
the  purpose  of  accumulating  costs ;  and 
•n  application  to  have  the  bill  restored  to 
tbe  acceptor,  whose  property  it  was,  and 
vho  could  recover  it  in  an  action  of  trover, 
upon  pnwrunt  of  the  amount  and  costs, 
was  clearly  within  the  equitable  jurisdic- 
tion of  the  Court.    If  it  were  not,  how, 
i'bJot  «ny  cuccinnatancea,  could  such  an 

TiHDAL*  C.J. — The  only  question  in  this 
<«w.ia>  vhedwr  tha  Couat  iMMaeia  the  aw- 
thogn^  ta^rder  die  biH  to'be  ddiraKd  1^  s 
and  I  d#  not  see  any  ground  upon  whisfa 
aathority  can  be  justly  disputed.  It 
ia  perfectly  clear,  thai,  under  the  eircum- 
I,  no  acuon  could  be  brought  against 
'noccptM.   It  ia  also  pnfectly  clear, 

'(I)  t  New  R«p.  170. 

(9)  r  B.  &  C.  90 ;  8.C.  5  Lsir  J.  Rep.  K.K  9*t. 
W  it  111^  jWtt  a.  c.  e  Law  J.  Rsp.CJP.  Sit. 


that  the  holder  ia  not  eotkled  to  ha  paid 
the  amonnt  of  the  debt,  mdeas  he  waa,  at 
the  time  of  the  eomrnencement  of  tte 
action,  in  a  condition  to  deliver  up  the 
bill.  This  is  put  beyond  dispute  by  the 
deeition  in  Hametrd  t.  iZo&Huoa,  where, 
after  much  consideration  it  was  held,  that 
the  holder  a  hill  of  exchange  cannot,  by 
the  custom  of  inerchanta,  insist  upon  pay- 
ment by  the  acceptor,  without  producing 
and  o£^ring  to  deliver  up  the  bill.  In  pro- 
aouneiag  judgment,  there.  Lord  Tenterden 
made  the  custom  ^  aaerehanta  the  crilo> 
rion,  by  which  the  conduct  of  the  bolder 
was  to  be  guided ;  and  he  unpreaaed  aa 
atroD^  as  poasible  the  necessity  of  tha 
holder  htmg  in  a  condiUon  to  deliver,  mm 
the  hiXkf  heme  be  canoe  into  court  to  aaeb 
n  remedy  upon  it.  There  would,  I  z^eat 
it,  he  no  right  of  action,  upon  payment  of 
the  amount  and  costs,  against  the  accepter. 
Now,  what  is  the  reason  allied  by  the 
holder  for  his  conduct  in  withholding  the 
hill?  It  ia  this,  that  disgutca  between 
prior  indoncra  should  be  settled — disputes 
with  vhieh  the  holder  had  no  cooocni 
whatever.  In  andi  circnmatancea, 
par^  haa  put  the  pTOCcn  of  the  Gouit  in 
notHm»  and  haa  broinht  not  less  tha»-^ea 
actions,  and  the  appucatioa  ia  to  aat  aaida 
tha  proceedings  in  tha  aotioaa  aa.  nal  pro- 
pariy  brom^t,  and  peraut  the  nqtar  partiea 
vHuk  ate  ready  to  pay  thetlMC  aaa  oeativ 
to  tecaner  poaaesaion  of  the  hilL  Bat  it  iii 
said,.  tSmt  there  are  no  arawnstaDcaa  m 
iriuch  die  Court  has  authority  to  compel 
die  dehveryof  the  biU.  Thia,  faaweverr 
ia  net  sou  The  case  cited  from  7  Ann,  ^ 
CnsM.  is  decid^y  agminat  the  holder  npoa> 
this  point.  Suppose,  the  debt  and  costs 
being  pai^  trover  were  breoght  foi  the 
bill  by  tha  acaeptor,  would  the  present 
proceedings,  or  would  alleged  disputes  be- 
tween prior  indflvsers,  he  an- answer  to  the 
action?  Would  audi excuBV in  the  mouth  of 
Aa  koldac  enaUa  him  to  deny  the  pairar 
of  the  Court,  in  a  case  Uka  tfau,  wmk  the 
aeocptor  bad  an  eqmtable  claim  vpaa  himf 
If  we  were  to  xefhw  die  applieation,  we 
sbouhl  not,  I  think,  be  maJdngan  cqoitabte 
aettteraent  between  the  partics.  It  is  abo 
said,  thatif  trtfver  were  brought  for  the  b^ 
the  holder  would  be  in  a  sitnatioD  diflerent 
from  that  in  which  he  is  now  j^aced.  The 
answer  ia,  this  ia  .but  a  view  of  one  part  of 
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the  case;  foiitw^ould  hear  and  consider 
both,  for  the  purpoae  of  ascertainiDg  whe- 
ther or  not  the  plaintiff  were  answered  in 
fiust.  The  rule  should  be  made  absolute. 

Park,  J. — I  agree.  The  ground  of  dis- 
cussion is  not  new.  The  case  cited  by  my 
Lord,  goes  the  foil  length  of  the  doctrine 
contended  for.  The  principle  is  still  fur- 
ther corroborated  by  Pierton  v.  Hutchinson 
(5),  where  it  was  ruled,  that  an  action  at 
law  could  not  be  maintained  against  the 
acceptor  of  a  bill  of  exchange,  which  was 
lost  after  being  indorsed,  although  a  bond 
of  indemnity  had  been  tendered  to  the  de- 
fendant. Sir  V.  Gibbs,  then  Attorney 
General,  argued  the  point  for  the  plaintiff, 
and  exhibited  all  that  diligence  and  re- 
search which  were  justly  attributed  to  him; 
be  went  fully  into  the  questiim  of  the  right 
of  the  plaintiff  to  recover,  and  supported 
his  view  of  the  case  by  a  long  quotation 
from  'Mariua;'  but  u>rd  EUenborough 
nonsuited  the  plaintiff ;  and  in  answer  to 
the  ohservatiqp,  that  the  hill  had  been  dis- 
counted for  die  defendant's  accommoda- 
tion,  and  the  money  had  come  into  his 
hands,  his  Lordship  said,  that  would  not 
alter  the  case ;  for  **  if  the  plaintiff  were 
allowed  to  recover  on  the  money  counts, 
the  defendant  might  still  be  compelled  to 
pay  the  same  sum  a  second  time  to  a  band 
fide  holder  of  the  bill."  There  was  also  an- 
other case  which  may  be  referred  to  upon 
die  sniriect,  that  of  Mayor  v.  Johuom  (6), 
in  whidi  I,  as  counsel  for  the  defondanti 
contM^ed  successfully,  tluU  an  acdw  could 
not  be  maintained  against  Uie  makers  of  a 
promissory  note,  upon  the  production  of 
one  half  of  the  instrument,  the  other  half 
being  stolen.  The  principle  here  contended 
for,  is,  in  my  opinion,  fully  established, 
and  my  Brother  Wilde's  aj^Ucation  ahoold 
be  assented  to. 

Vadghah,  J. — I  feel  some  difficulty  in 
making  up  my  mind  upon  the  question.  I 
entertain  no  doubt  whatever  what  should 
be  done  consistently  with  justice,  on 
payment  of  the  hill  and  cosU.  The  only 
doubt  nbich  I  entwtain  is,  whether  in 
an  action  brought  bond  jEde,  we  can  «i- 
foree  the  givii^  up  of  the  bill  by  a  rule  or 
order  of  the  Court.  The  case  cited  from 
7  Barn,  ^  Creta.  does  not,  I  think,  go  to 

(5)  t  Cunpb.  Sll. 
(fi)  3  Cunpb.  3t4. 


the  extent  required ;  all  I  learn  from  it  is, 
diat  after  an  offer  to  pay,  under  the  cir- 
cumstances, the  party  might  retract  and 
retain  his  money  if  the  bills  were  not  de- 
livered up.  However,  as  nearly  the  same 
effect  may  be  attained  by  su^pendii^  and 
staying  proceedings ;  as  undoubtedly  we 
may  do  indirectly  that  which  is  sought  to 
be  done  directly;  as  a  court  of  equity 
would,  upon  an  application,  order  the  bill 
to  be  delivered  up ;  and  as  the  rule  hu 
been  framed  and  drawn  up  consistently  with 
justice, — I  think,  upon  the  payment  of  the 
amount  and  costs  incurred,  the  appUeation 
should  be  granted. 

CoLTMAN,  J. — In  my  t^nion,  the  diffi- 
culty arises  with  regard  to  the  defondant 
Tnmiiclliff.  The  C^urt  wouM,  no  doubt, 
pause  before  they  made  an  order  to  deliver 
the  bill  to  him,  as  a  person  who  may  m 
realiQr  have  no  right  to  it.  But  the  a|^- 
cation  is  made  not  for  his  benefit,  it  is  made 
for  that  of  the  acceptor.  Generally  speak- 
ing, a  person  not  a  party  to  the  suit,  can- 
not intervene  in  a  cause ;  but  it  is  other- 
wise when  the  process  of  the  Court  is  put 
in  motion,  so  as  to  render  him  ultimately 
liable  for  heavy  costs :  in  such  case,  though 
not  a  party,  he  may  intervene  pro  uUeresM 
no — dut  is,  for  the  protection  of  bis  own 
interest,  but  not  for  that  of  odwrs ;  and 
Budi  being  the  case  here,  as  the  process  oi 
^  Conrt  has  been  set  in  motion,  so  as 
to  aflfect  the  acceptor's  interests,  tboe  can 
be  no  difficult  in  making  the  mrder  as  ai^ 
gested.  As  the  holder  has  made  uae  oi 
the  process  of  the  Court  to  recover  the 
amount  of  the  bill,  he  is,  consequently, 
within  its  equitable  jurisdicdon,  and  the 
acceptor  is  entitled  to  the  equitable  reHef 
for  which  the  application  is  made.  Su^mmo 
an  action  were  broughtagainstUkc  acceptor, 
and  he  paid  the  bill,  and  all  the  costs  in- 
curred, and  then  brought  his  action  of  trover 
to  recover  the  bill,  what  answer  could  be 
given  to  the  acdon  ?  None.  In  fine,  as 
the  holder  has  put  the  process  of  the  C<Mirt 
into  operatifHi,  for  the  purpose  of  receiving 
the  amount  the  bul,  diere  can  Ate  no 
difficulty  cm  onr  part  in  cimsidering  the 
facdder  as  a  mere  trustee  for  the  aeoeptar; 
and  for  the  purpose  of  doing  impardal  jus- 
tice, we  are,  I  think,  warranted  in  making 
the  order  required. 

Rule  abaohiU. 
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1838.  \  VOTD  V.  TBS  KOKIWH  AND  CBOT- 

Jnne  5./      son  KAitvAY  coufant. 
StaMe — CotutTuctim—Notice  of  Actum. 

The  London  and  Croydon  Railmay  Cam' 
prnny  are  entitled  to  notice  of  action,  under 
tection  179  of  the  London  and  Croydon 
Railrvay  Act  (5  Will.  4.  e.  x.),  which  enacts^ 
**  that  no  action^  trnt^  or  information,  nor  any 
other  proceeding  of  what  nature  goever,  shall 
be  brought,  commencedt  orproieaUedagmntt 
any  person  for  anything  done  or  omitted  to 
be  done  in  pursuance  y  this  tut^  or  in  the 
execution  of  the  powers  or  authorities^  or  any 

the  orders  made,  given^  or  directed  in,  by, 
ermder  this  net,  unm$  twenty  days'  previout 
notice  in  writing  fhaU  he  given  mf  the  party 
intending  to  commence  tmd  prosecute  such 
action,  fe.tothe-  intended  defen^nt." 

On  the  trial  of  this  action  (for  disturbing 
tlie  plaintiff  in  the  exercise  of  a  right  of 
way),  at  the  last  Assizes  at  Kingston,  be- 
fore Tindal,  C.J.,  a  verdict  was  found  for 
the  plaintiff,  damages  SO/.,  leave  being  re- 
served to  the  defendants  to  move  to  enter 
a  nonsnit,  on  the  objection  that  they  were 
entitled  to  notice  of  action  under  sec.  1 79 
of  5  Will.  4.  c.  X.  (IX  the  London  and 
Cr^don  Rwlway  Act  (3). 

^  Kenmedu,  upon  obtaining  a  rule  accor- 
dingly, admitted  that  a  difficulty  was  pre- 
sented by  the  second  section,  the  inter- 
preution  clause;  but  contended,  that, 
consistently  with  the  meaning  given  in 
law  to  the  word  "person,"  and  from  a  re- 

(1)  Wbtcb  efiBcta,  "  tl».t  no  tction,  suit,  or  in- 
taraatioa,  nor  any  other  procMdtng,  of  wbM  nitara 
aoam,  tbsU  ba  broagbt,  oomiaeiiotd,  or  proMont- 
•d  ftgaiast  my  ptrmt  for  snytbiiif  dona  or  omitted 
to  be  doM  in  ponuaooe  of  this  sel^  or  in  tbe  exe> 
cntion  of  tbe  powera  or  autboftiiea,  or  aoj  of  tbe 
orders  made,  giren,  or  directed  in,  by,  or  under 
this  act,  naleaa  twenty  daya'  pravioua  notice  in 
writiiv  aball  be  giTan  by  the  party  intending  to 
coBBaoea  and  proaaeuta  ancb  action,  auob  informa- 
tioo  or  other  proceed bg  to  tba  intended  d^mdant," 
&o. 

(t)  It  was  alao  ebjaetad  fiw  tba  dafendanto,  first, 
that  tbe  plaintiff's  remedy  was  under  tbe  75th  sao- 
tioo  aewndly.  that  it  was  a  case  for  eompensation ; 
thirdly,  tbat  tba  plaintiff  could  not  acquire  a  prirate 
riftbt  orer  land  vaatad  in  the  Canal  Compaay  for 
^blic  parpoaea;  and  Soalaa  «.  Pickering.  4  Bing. 
448.  a.  e.  6  Law  J.  Rep.  CP.  53,  was  referred 
to  in  tbe  argument.  But  tbe  opinion  of  the  Court 
waa  confined  to,  and  their  judgment  was  giren 
ttpoo.  tbe  want  of  notice  alooa. 

NewSbbics,VIL— CP. 


feirence  to  many  sections  of  tbe  stetute 
itself,  the  company  should  be  looked  upon 
as  included  within  tbe  phrase,  and,  conse- 
t]uehtly,  entitled  to  notice.  In  support  of 
his  proposition  as  to  the  legal  signincatioA 
of  the  word  **  person,"  he  referred  to  Co. 
Litt.  fol.  S,  a,  b,  where  it  is  said,  "persons 
capable  of  purchase  are  of  two  sorts— 

Jersons  natural,  created  of  God,  as  J.  S, 
.  N,  and  persons  incorporate  or  politic, 
created  by  the  policy  of  man ;  and  there- 
fore, they  are  called  bodies  politic ;  and 
those  be  of  two  sorts,  either  sole,  or  aggre- 
gate of  many."  BL  Com,  vol.  I,  p.  12S, 
in  which  the  doctrine  is  corroborated  thus 
— '*  Persons  are  divided  by  the  law  into 
either  natural  persons  or  artificial :  natural 
persons  are  such  as  the  God  of  nature 
formed  us  ;  artificial,  are  such  as  are  cre- 
ated and  devised  by  human  laws,  for  the 
purposes  of  society  and  government,  which 
are  called  corporations  or  bodies  politic." 
In  further  support  of  the  proposition,  he 
referred  to  Lord  Coke's  translation  of  the 
words  of  the  Statute  of  Mortmain,  7th 
Edw.  1,  as  found  in  his  commentary  upon 
Magna  Charta,  cap.  S6,  2  Inst,  75,  and  in 
]  Inst.  B,  ft,  the  words  of  the 'statute  being, 
"  quod  nuUus  religiosus  aut  alios  quicun- 
que,**which  the  learned  commentator  thus 
translates— t.  e.  other  whatsoever  of  likfj 
quality  of  being,  a  body  politic  or  corpo- 
rate, ecclesiastical  or  lay,  sole  or  aggregate 
of  many  :"  to  the  exposition,  by  the  same 
learned  writer,  of  the  Statute  de  Pontibus, 
22  Hen.  8.  c.  5,  3  fnst.  fol.  700,  where  he 
speaks  of  persons  spiritual  or  temporal, 
incorporate  or  not  incorporate ;  and  to  the 
interpretation  put  upon  the  word  "  person" 
in  the  21  Hen.  8.  c.  13.  s.  5,  which  forbids 
spiritual  persons  from  buying  to  sell  again, 
any  merchandise,  &c.  For  tie  purpose  of 
proving  that  the  meaning  contended  for 
ought  to  be  given  consistently  with  the 
statute  itself,  he  referr^  to  section  S, 
where  it  is  said,  "  that  the  act  shall  be 
sufficient  to  indemnify  Uie  said  company 
and  all  other  persons,  thus  clearly  recog- 
nizing the  company  as  persons ;  to  the 
155th,  where  the  expressions  are,  "  that  if 
any  person,  save  and  except  the  said  com- 
pany, and  their  agent,"  &c.— here  the 
framers  of  the  statute  were  so  clearly  of 
opinion  that  the  word  **  person"  would  in- 
clude the  company,  that  they  deemed  it 
SI 
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necessary  to  except  them ;  to  the  86th, 
which  enacted*  "  that  all  persons  and  cor- 
jxyrations  who  shall  have  duly  subscribed 
for  or  become  entitled  to  shares/'  &c. ; 
to  the  160th,  where  the  company  were 
comprehended  under  the  word  ^r(y;  and 
to  the  1 70th,  where  persons  and  corpora- 
iions  were  treated  ai  synonj^ous.  He 
urged,  that  admitting  the  atatute  to  be 
drawn  up,  aa  was  usually  the  case  with 
statutes  of  this  description,  without  much 
attention  to  phraseology  or  technical  accu- 
racy, it  could  never  have  been  the  inten- 
tion of  the  legislature  that  the  company, 
who  required  it  most,  should  be  left  with- 
out notice  of  action.  When  wrong  was 
done  by  an  individual,  it  might  be  fairly 
said,  that  he,  being  conscious  of  the  injury 
inHicted,  required  no  notice.  But  this 
pould  not  be  said  of  the  company,  who, 
being  responsible  for  the  acta  of  others, 
their  servants,  mijjht,  and  in  all  probability 
jvould,  remain  in  i^orance  of  the  particu- 
lar act  done  or  imputed  until  the  last  mo- 
fnen't 

Piatt  and  Channell  shewed  cause,  and 

f contended,  that  the  signification  given  in 
aw  to  the  word  "person,"  as  fouml  in  the 
writings  of  Lord  Coke  and  Sir  W.  Black- 
stone,  was  just,  when  the  word  was  applied 
to  others  :  for  example,  when  it  referred 
to  religious.  But  the  meaning  would  not 
t>e  given  to  the  word  when  it  stood  alone, 
and  was  thus  unconnected.  In  such  cir- 
cumstances, its  sense  and  meaning  were 
confined  to  individuals.  It  might  be  ad- 
mitted, that  the  statute,  from  its  extreme 
length  and  the  want  of  accurate  phraseo- 
^Uy*  ni^ht  cause  doubt  and  uncertainty ; 
but,  for  Uiat  very  reaaoo,  the  Court  should 
decide  against  the  defendants.  The  object 
of  the  defendants  was  to  compel  the  plain- 
tiff* to  give  them  a  certain,  notice  of  action 
— that  is  to  say,  the  object  which  they 
wished  to  attain  was  one  derogatory  to  the 
parties'  common  law  right;  and  statutes  re- 
strictive of  the  common  law  should  them- 
selves receive  a  restrictive  construction — 
jith  V.  Abdy  (3).  They  then  proceeded  to 
contend,  that  the  interpretation  clause  and 
many  other  sections  of  the  statute,  sup- 
porte4  the  view  tefcen  for  the  plaintiff; 
and  in  support  of  the  proposition,  they 

(9)  3  SiriMt.  664. 


cited  and  relied  on  sections — 1,  where  per- 
sona and  corporations  were  put  in  op- 
position— 3,  where  persons  and  corpora- 
tions, and  their  successors,  executors,  &c 
were  mentioned — 26,  S2,  34,  S5,  36,  41, 
53,56,  62,  135,  162,  172,  and  194,  from 
which  they  contended  a  similar  result  was 
to  be  attained ;  and  to  the  3  &  4  WilL  4. 
c.  27.  s.  1,  for  the  purpose  of  shewing,  that 
if  the  legisl^ure  intcmded  to  give  the  mean- 
ing contended  for  to  the  word  **  person," 
they  would,  as  in  the  statute  referred  to, 
have  said  so :  whereas  they  had  merely  said 
in  the  interpretation  clause,  that  the  word 
should  include  the  plui'al  as  well  as  the 
singular  number.  I'hey  also  referred  to 
the  6  &  7  Will.  4.  c.  31.  s.  8.  to  shew  the 
difference  of  signification  made  by  the 
legislature,  between  body  corporate  and 
person, 

TiHDAt,  C.J. — From  the  proper  con- 
struction which,  at  it  appears  to  me,  should 
be  put  upon  die  i79th  section  (rf*  the  act  of 
parliament,  I  am  of  opinion,  that  the  com- 
pany were  entitled  to  the  protection  there 
specified.  I  am  also  satisfied,  from  what 
has  fallen  in  the  course  of  the  argument, 
that  person  is  not  included  in  the  word 
"company;"  there  are  many  sections  in 
which  the  two  words  are  placed  in  oppo- 
sition. How,  for  example,  could  the  sense 
contended  for  be  given  to  the  word,  when 
it  is  used  in  the  1st  section  to  denote  those 
named  to  form  the  body  t  In  such  case,  it 
is  evident,  the  word  must  be  predicated 
of  those  to  whom  it  applies  in  their  indi- 
vidual characters  alone.  The  qaestjoii, 
however,  is,  not  so  mueh>whether  the  word 
is  to  be  taken  under  the  I79tfa  section,  in 
a  qualified  restricted  sense,  as  whether  the 
action  may  be  brought  against  the  com- 
pany, as  persons  rendered  liable  by  the 
Statute,  for  that  which  has  been  done.  This 
being  so,  let  us  look  to  the  interpretation 
clsuse,  for  the  purpose  of  ascertaining 
what  is  meant  by  the  word  "  person,**  and 
how  it  is  to  be  understood ;  and  there  is 
nothing  in  that  clause  to  shew  that,  of  ne- 
cessity, the  word  must  be  taken  ia  a  re- 
stricted sense.  Let  us  now  look  to  the 
17dth  section,  upon  which  the  discuasioa 
has  arisen,  and  we  shall  find  it  said,  **  that 
no  action,  &e.  shall  be  brought  against 
iny  person  for  anything  dime  or  ouiucd 
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to  be  done,  unlestf  twenty  days  pre- 
vious notice  in  writing  shall  be  given 
by  the  party  intending  to  commence  and' 
prosecute  such  action,  &c.,  to  the  intended 
defendant."  What  the  legislature  intended 
ii,  I  think,  quite  clear.  Are  not  the  proprie- 
tora  within  the  description  of  intended  de- 
fendants? Is  not  everybody,  against  whom' 
an  action  is  to  be  brought,  an  intended  de- 
fendant? It  is  in  this  clause,  I  think,  na- 
me* generalissimum,  and  applies  equally 
to  alL  This  construction  is  still  further 
corroborated  by  the  ISOtb  section,  framed 
in  pari  materid  with  the  I79th,  in  which 
the  word  "party,"  which  is  admitted  to 
apply  to  the  company  as  well  as  indivi- 
duals, is  spoken  of  as  synonymous  with 
defendant ;  besides,  it  is  impossible  not  to 
see,  that  if  the  corporation  were  excluded . 
from  the  dauae*  the  very  persons  who 
were  most  m  need  of  the  protection,  would 
be  deprived  of  it  Neither  are  they  the 
only  persons  who  ifbuld  derive  bene6t 
from  this  construction :  the  plaintiff'  will 
also  be  served  by  it,  inasmuch  as,  if  he  wiere 
obliged  to  give  the  notice  of  action  to  a 
stranger  who  came  upon  his  lands,  he 
might  be  in  doubt  as  to  whom  the  notice 
shodld  be  given,  and  thus  might  go  into 
court  in  a  state  of  uncertainty.  But  such 
cannot  be  the  case  when  he  challenges  the 
company.  There  can  be  no  donbt  as  to 
their  being  the  proper  persons;  there  is 
DO  diua^er  then  of  his  being  taken  by  sur- 
prise, and  thus,  the  safer  course  for  him- 
self is  to  give  tbe  notice.  I  do  not  mean 
to  impo^  that  which  has  been  said  in  the 
aignment,  as  to  the  common  law  notion  of 
the  word  "person."  But  from  the  con- 
■duction  wluch  I  put  upon  the  17dth  and 
180th  sections  of  the  statute,  which  are 
framed  in  pari  materid^  1  do  not  think 
that  I  should  follow  or  comply  with  the , 
real  intentions  of  the  legislature,  if  I  did 
i^t  r^ect  the  sense  contended  for  by  the 
plaintiff,  and  deny  it  to  be  the  trnie  one  ; 
and  if,  as  a  consequence  of  such  rejection, 
I  did  not  adopt  that  contended  for  on  the 
part  of  the'  defendants,  and  decide  that 
tbey  were  entitled  to  notice  of  action.  The 
rule  dionld  be  made  absolute. 

PabK,  J. — It  is  very  distressing  to  the 
Court  to  be  called  upon  to  pat  an  interpre- 
utioA  upon  a  statute  of  such  enormous 
IcDgtb  as  this  is ;  and,  I  believe,  in  our 


efforts  to  do  so,  we  endeavour  to  put  an, 
accurate  and  precise  meaning  upon  that 
on  which  the  legislature  put  no  particular 
meaning  at  all.  The  way  of  accounting^ 
for  the  inconsistencies  which  appear  in  acts 
of  this  kind,  is,  I  believe,  this :  one  person^ 
in  the  committee  proposes  one  clause,  and^ 
another  person  proposes  another.  In  this, 
statute,  we  have  more  than  200  sections, 
and  as  to  the  immediate  subject  of  discus- 
sion, many  of  them,  I  think,  shew  that  the 
word  "person,"  does  not  apply  to  tlie  cor- 
poration. But  the  intention  of  the  legisla- 
ture evidently  was,  that  the  body  should 
have  notice  of  action,  and  conseq'iientljr 
the  rule  should  be  made  absolute. 

Vauoham,  J. — I  am  not  surprised  tl^at.^ 
sonft  uncertainty  ahofiM,  be  found  in 
statute  consisting  of  niit'leai  tban  jE06  sec- 
tions.   We  are,  however,  boMitd^tO;giye| 
the  sense  collected  from  the  words',  i)nles8| 
we  find  such  sense  to  be  repugnant  tolthat, 
which  is  required  in  another  part  of  thV 
statute.    It  is  here  manifest  an<1  evident, 
that  the  intention  of  the  letjislature  was, 
that  the  company  should  not  be  deprived 
of  that  which  was  understood  to  be  neces- 
sary for  them.    In  construing  statutes  of 
this  description,  we  are,  I  am  afraid,  in  the, 
habit  of  giving  the  legislature  more  credit 
for  nicety  and  discrimination  than  t^ey^ 
are  entitled  to.    If  certain  words  were 
struck  out  of  the  179th  clause,  and  i^' 
were  read  thus,  "  That  no  action  should  be 
brought  for  anythin^^  done,  or  omitted  to 
be  done  in  pursuance  of  this  act,  unleu^ 
twenty  days  previous  notice  in  writing.' 
shall  be  ^ven  by  the  party  intending  to' 
commence  such  action  to  the  intended  de- 
fendant," it  would,  at  least,  as  I  think, 
read  sensibly  and  intelligibly.    The  word 
"defendant"  is,  it  should  be  observed, 
used  here  for  tbe  first  time  in  the  section; 
and  in  the  concluding  part  it  is  repeated 
not  leas  than  four  times.    The  question,  1 
think,  is,  if  we  are  not  warranted  by  vari- 
ous sections  of  the  statute,  in  concluding 
that  when  certain  acta  were  done,  the  legis- 
lature were  of  opinion  that  the  company 
were  the  most  likely  persons  to  do  them, 
and  consequently  entitled  to  hoUce  of  ac- 
tion.   Under  all  circumstances,  the  omis- 
sion or  want  of  notice  is,  in  my  opinion, 
an  answer  to  the  action,  and  tlie  rule  should ' 
be  made  absolute. 
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CoLTHAV,  J. — We  are  bound  to  canry 
the  intention  of  the  legislature  into  effect, 
and  give  an  interpretation  to  the  statute 
so  far  as  the  words  used  will  allow,  ac- 
cording to  their  meaning  at  the  time  the 
enactment  was  passed.  The  difficuliy,  in 
my  opinion,  arises  out  of  the  interpretation 
clause,  which  was  intended  (o  give  facili- 
ties, instead  of  introducing  uncertainty  and 
difBciiIty.  The  words  of  the  clause  are 
wholly  aflBmnattve,  and  merely  point  out 
the  construction  to  be  given  to  certain 
words  in  particular  cases.  But,  perhaps, 
it  is  not  necessary  to  carry  the  significa- 
tion of  each  word  in  the  interpretation 
clause  to  its  fullest  extent;  and  if  we  feel 
obliged  to  give  an  interpretation  which  ia 
not  actually  repugnant,  it  will  not  thence 
follow  that  we  negative  the  clause  altoge- 
ther. It  is  not,  I  think,  enough  to  entitle 
the  plaintiff  to  prevail,  that  a  question  may 
be  raised  as  to  the  particular  sense  given 
to  the  word.  One  thing  is  abundantly 
clear,  that  the  statute  intended  to  give  pro- 
tection in  its  fullest  sense  to  the  company, 
and  if  the  clause  in  its  legal  signification  is 
not  suBBcient  to  remove  the  difficulty,  there 
is  no  reason  why  the  Court  should  not  give 
it  full  effect.  In  6ne,  as  we  commit  no 
violation  of  the  act  of  parliament  by  de- 
ciding that  the  company  are  entitled  to 
protection,  I  am  of  opinion  that  the  rule 
should  be  made  absolute. 

Bute  abiolute, 

[After  judgment  was  pronounced,  Wilde, 
Serj.  referred  the  Court  to  Corti*  v.  the 
Kent  Waterworki  Company  where  it 
was  held,  that  the  word  *'  person"  extended 
to  a  corporation  under  the  16th  aection  of 
47  Geo.  S.  c  111.] 


r  RBTHOLQS  AKS  AROTBXR,  A8- 
1838        1     SIOXEBS  OF  THE  BBTATB  AND 

June  1*2    1    ■''■CTS  or  shbppard,  a 

M  BAMKRUPT,  8.  WBDO  ARO 
V  AHOTHER. 

AmJbwpf — Deposit  tif  Money  m  Courts 

Where  a  trader,  after  committing  an  act 
of  hankruptcif,  mas  arrested  under  process 
from  a  court  of  competent  jurisdiction,  by  a 
creditor,  and  deposited  a  sum  in  court  im- 

(4)  7  B.  &  C.  314 }  s.  0. 3  Lsw  J.  Rep.  M.C.  106. 


der  the  ind  section  of  the  7  ^  t  Ceo.  4. 
c.  70,  hat  failed  m  eomp/yutf  «i(A  a  reqidsite 
the  statute,  inamuck  as  he  nof  Mge 
the  svan  reqmred  for  costs;  and  the  creditor, 
upon  an  order  duly  obtained,  took  out  the 
money  before  the  commission  issued, — Held, 
that  such  deposit  of  the  money  in  court  by 
the  trader  amounted  to  a  payment  under 
compulsion  of  legal  process;  and  conse- 
quently  that  the  assignees  «vre  not  ei^itted. 
to  recover  back  the  money  from  the  creditor. 

In  this  action  for  money  had  and  receiv- 
ed to  their  use  by  the  pUintiflb,  aaa^nea 
of  the  bankrupt,  the  circnmataneea  were 
as  follows : — ^llie  trader  committed  an  act 

bankruptcy  upon  the  9th  of  September. 
He  was  arrested  upon  the  ISth,  under  pro- 
cess, out  of  a  court  of  competent  jurisdic- 
tion, that  of  Boston.  Upcm  this,  he  depo- 
sited the  money  with  the  proper  oCBcer,  in 
lieu  of  perfecting  bail  under  the  statute 
7  &  8  Geo.  4.  c.  71.  a.  2,  but  having  omit- 
ted to  lodge  the  additional  sum  required 
for  costs,  the  plaintiffs  below,  in  the  inter- 
val between  the  lodgment  of  the  money  in 
court  and  the  issuing  of  the  fiat,  which 
took  place  upon  the  28th  of  September, 
under  an  order  duly  obtained,  took  the 
money  out  of  court.  Thia  sum  was  claimed 
by  the  present  plaintiffs,  as  aasigneea ;  and 
their  claim  not  being  admitted  by  the  de- 
fendants, the  action  was  brought. 

Upon  the  trial,  which  took  place  at  Lin- 
coln, before  Park,  J.,  the  learned  Judge 
being  of  opinion,  that  the  payment  by 
trader  was  made  by  compukion  of  l^al 
process,  and  consequently  protected,  di- 
rected a  nonsuit  to  be  entered,  but  gave 
the  plaintiffs  leave  to  move  to  set  it  aside, 
and  have  the  verdict  entered  for  tbem  for 
4082. 

Upon  obtaining  a  rule  accordingly  in 
last  Easter  term — 

Saigug  referred  to  and  rdied  vmea 
Balme  v.  Sutton  (1),  and  CarUsle  t.  Got' 
land(S)  i  and  he  distinguidied  the  case  from 
Belcher  v.  Mills  (3),  where  a  trader  beiw 
arrested,  gave  a  bail-bond  to  the  sherifl, 
but  did  not  perfect  bail,  by  which  the  she- 

(1)  9  Biog.  471;  s.c.  1  Law  J.  lUp.  (H.t.) 
CP.  tf. 

(9)  7Bibg.«g8;  s.c.  9  Law  J.  Rcp.CJ*.  96. 
(3)  «Cr.M.&A.130iS.e.4LawJ.IUp.(MA} 
El«h.  160. 
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riff  became  fixed.  Proceedings  having 
been  taken  on  the  bail-bond,  a  Judge  at 
ohambers  made  an  order  on  an  application  by 
the  bail,  that  proceedings  should  be  stayed 
on  payment  of  debt  and  costs,  which  were 
accprdingly  paid  by  the  trader's  attomies. 
wh(Mn  the  trader  supplied  with  a  sum  of 
money  for  the  purpose,  and  in  a  fen  days 
afker  he  becaooe  bankrupt ;  and  it  was  held, 
diat  this  was  a  ^yment  under  process  of 
hw,  and  the  assignees  had  no  right  to  re- 
eorer  the  money  back  from  the  party  to 
whom  it  was  paid. 

Wilde^  Serj.f  Humfrey,  and  Waddrngton^ 
shewed  cause,  and  contended,  that  if  the 
application  were  assented  to,  if  the  nonsuit 
were  pronounc^  to  be  wrong,  the  plaintiff 
would,  in  all  cases,  where  a  secret  act  of 
bankrujitcy  was  committed,  be  deprived 
of  the  benefit  intended  for  him  by  the  gta- 
tat^s  43  Geo.  S.  c.  46,  and  7  &  8  Geo.  4. 
e.  71,  which  allowed  the  defendant  to  de- 
pout  mon^  in  lieu  of  bail.  In  such  case, 
tlie  antecedent  act  of  banlpruptcy  would,  if 
die  principle  contended  for  were  adopted, 
de^ve  the  plaintiff  of  his  dum  upon  the 
money  deposited,  whereas,  under  the  old 
system,  the  party  would  have  the  security 
either  of  the  bail  or  of  the  sheriff.  Hannah 
T.  WUlis{4i)  was  decisive  of  the  question: 
it  was  there  hdd,  that  under  circumstances 
likethe  present,  that  is,  where  the  plaintiff, 
who  was  not  in  fiiult,  had  actually  received 
Ae  money  under  the  authority  <^a  rule  of 
oonrt,  regularly  made  in  consequence  of  a 
de&ult  on  the  part  of  the  defendant,  Uie 
Court  should  not  interfere  for  the  purpose 
of  compelling  a  restoration  of  the  money. 
Beleker  v.  MiUtf  referred  to  upon  obtain- 
ing  the  rule,  is  in  point,  and  cannot  be  dis- 
tinguiabed  from  the  present.  Neither  will 
FernUl  T.  AUxander  (5),  where  it  was  held, 
that  money  paid  into  court  under  the  7  &  8 
Geo.  4.  c.  7 1 .  s.  S,  was  not  within  the  pro- 
tection of  the  6  Geo.  4.  c.  16.  s.  82,  assist 
the  plaintifls,  as  there  was  no  analogy  be- 
tween the  cases ;  they  were  in  their  circum- 
stances perfectly  dissimilar.  Besides,  was 
not  the  matter  adjudicated  upon  by  a  court 
of  competent  jurisdiction  ?  Was  not  the 
payment  made  by  the  trader,  under  com- 
pulsiw  of  law  7  It  certainly  was ;  and  all 

(4)  6  Dowl.  P.C.  417;  i.  c.  7  Law  J.  R«p. 
(H.S.)  CP.  16& 

(5)  T  Dowl.  -PJC,  1». 


the  audiorities,  ancient  as  well  as  modem, 
shew  that  such  payments  are  valid  and  sup- 
ported in  law:  The  correctness  of  the 
proposition  will  appear  from  a  reference 
to  Prin  v.  Beat  (6),  Andrews  v.  Spicer  (7), 
Calvert  V.  Linaard,  Holmes  v.  fyemiingtont 
both  cited  in  Bradley  v.  Clark{8),  the  lat- 
ter reported  in  note  to  Cox  v.  ^or^<m(9), 
which  is  also  an  authority  oa  the  subject. 
To  these  may  be  added  Pym  v.  Bentm  (10), 
and  Fofter  t.  AUaiutm{ll),  where  it  was 
said  by  Ashurst,  J.,  *'  that  an  act  of  bank- 
ruptcy cannot  overreach  a  judgment  reco- 
vered." The  plaintiff  may,  perhaps,  rely 
on  certain  cases  where  the  payments  to 
creditors  were  not  supported,  such  as 
SmUhey  v.  5ttf/*r(12),  Harwood  v.  Lo^ 
max  (13),  Homlv.Bromting(\4),  PkUlijuv. 
Hunter  (16),  Hunter  v.  PotU  (16),  and  Al- 
ianton  v.  Atkinton  (17).  But,  in  all  these 
cases,  there  were  peculiar  circumstances 
which  took  them  out  of  the  common  rule, 
and  made  them  exceptions.  For  the 
purpose  of  still  further  supporting  the 
aoctrine»  that  money  paid  under  compul- 
rion  of  lefpd  process  cannot  be  recovered, 
they  refened  to  Marriot  v.  Hampton  (18), 
overruling  Moies  v.  M*Ferlan(19),  whidi 
was  also  dissented  (rom  by  HeaUi,  J.  in 
Brisbane  v.  Dacres  (20),  and  by  Eyre,  C  J, 
in  Phillips  V.  Hunter. 

Balgmf,  Talfourd,  Serj.t  and  Clarke,  in 
support  of  the  rule,  contended,  that  the 
assignees  had  a  right  to  recover  the  money 
as  improperly  paid  to  the  defendants.  The 
discussion,  it  should  be  recollected,  did 
not  arise  upon  a  formal  decision  of  the 
Court  of  the  Mayor  of  Boston.  But  it 
was  founded  upon  the  result  of  an  appeal 
to  the  exercise  of  the  equitable  jurisdiction 
of  that  Court,  and  which  turned  out  to  be 
most  ui^ust  vBoAer  the  circumstances  of 

(6)  S  Keb.  »1. 

(7)  Ibid.  616. 

(8)  5  Tem  Rep.  200. 
f  9)  t  Boi.  &  Pul.  398. 

(10)  FnciD.549. 

(11)  t  Tflim  Rep.  479. 

(IS)  s  Bos.  &  Pul.  ssr. 

(IS)  11  Eut,  1«7. 

(14)  7  East,  155. 

(15)  S  H.  BL  40t. 

(16)  4  Term  Rep.  18t. 

(17)  1  Mao.  &  Selfr.  585. 

(18)  7  Tcnn  Rep.  «69. 

(19)  S  Burr.  1009. 
(SO)  S  Tsntf.  149. 
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the  cue.  The  cues  in  which  payments' 
were  protected,  were  thoM  in  whidi  t^ey 
were  made  before  the  act  of  bankruptcy, 
and  under  legal  pressure,  or  that  which 
the  law  contemplated  to  be  such:  Han" 
nak  V.  WillU  does  not  apply :  there,  there 
was  no  bankruptcy;  it  was  merely  liti- 
gation between  the  immediate  parties;^ 
there  were  no  assignees  to  be  ousted.  All 
the  authorities  from  Cooper  v.  CAt/ty  (SI) 
down,  shew  that  the  property  of  the 
trader  is  divested  by  relation  to  the  act 
of  bankruptcy,  and  the  assignees  hare  a 
right  of  action  ibr  its  recoverji  either  in 
trorer  or  Ibr  money  had  and  iweired* 
The  present  case  must  therefore  depend' 
npoD  and  be  governed  by  the  general  prin> 
ciple,  which  makes  a  payment  after  an  act 
of  bankruptcy  void,  or  it  must  appear  to 
be  an  exception  to  the  rule.  Marriot  v. 
HamptoHt  and  the  conclusion  there  attained, 
are  admitted.  So  is  AUm  v.  Dmdaa{tZ\ 
where  payment  of  money  to  an  administra- 
tor, who  obtained  probate  of  a  forged 
will,  was  held  to  be  a  discharge  to  the 
debtor  of  the  intestate,  Dotwi^standiiU[ 
the  probate  was  afterwards  declared  null, 
and  adminutration  granted  to  the  intestate's 
next-of-kin.  But  could  the  proceeding 
of  the  Court  of  Boston  be  said  to  he  pro- 
perly applicable  ?  Conld  it  be  said  to  at* 
tach  to  the  subject-natter?  It  is  not  meant 
to  re-agitate  the  question,  but  it  is  meant 
to  shew  that  the  money  deposited,  winch 
was  supposed  to  be  the  property  of  the 
trader,  turned  out  by  that  which  appeared 
d  parUpoit,  not  to  be  his  property  at  all, 
but  to  be  that  of  his  assignees ;  and  thus 
the  Court  of  the  Mayor  of  Boston,  thoi^h 
a  eonrt  of  reoord,  and,  generally  speakii^, 
of  competent  jurisdiction,  had  no  jurisdic- 
tion over  that  upon  whidi  an  a^udication 
had  taken  place. 

TiNDAL,  C.J. — I  agree  that  this  case 
should  be  considered  predsely  upon  that 
feotii^,  on  which  it  has  been  placed  in  the 
argument,  namely,  whedier  it  comes  within 
the  general  rule,  by  which,  a  payment 
after  an  act  of  bankruptcy  is  made,  by  the 
law,  to  bear  relation  to  the  time  of  such  act, 
and,  in  consequoice  of  sucbtektion,  to  be 
hdd  vmd,  or  wbe^er  it  comes  vithin  a 

(St)  1  Burr.  «0. 
(tt)  3  Term  Rap.  U5. 


Certain'  exception  to  the  doctrine  of  such' 
relation.  And  from  the  beat  consideration 
which  I  can  give  the  subject,  I'  come  to' 
the  conclusion  that  the  case  is  within  the 
exception.    To  this  conclusion  1  come,' 
from  a  consideration  of  the  state  of  facts 
upon  which  the  question  is  brought  before 
us.    The  defendant  in  the  original  action' 
was  sued  in  the  Court  of  the  Mayor  of 
Boston,  and  he  committed  an  act  of'bank-' 
ruptcy  upon  the  9th  of  Septerabtr;  b«Dg' 
arrested  upon  the  l^th,  he  paid  tbe  mon^ 
to  the  puper  officer  of  the  court,  ilnder  m 
statute  7  &  8  Geo.  4.  c.  71.  s.  8 ;  but  be 
made  deikult  in  one  of  tbe  requisites  oi- 
joined  by  die  statute,  inasmuch  as  be 
omitted  to  pay  in  the  additional  sum  re- 
quired for  costs.    Subsequently,  tbe  de- 
fendanta  here,  (the  plaintiflb  below,)  i^t' 
the  act  of  bankruptcy  above  refbrred  to,' 
but  before  the  commission  had  issued,' 
applied  for  and  received  an  order  to' 
obtain  the  money  which  had  been  depo- 
sited, and  they  had  it  paid  to  them: 
and  the  question  is,  whether  the  money 
thus  paid  can  be  recovered  by  the  assig- 
nees as  money  had  and  received  to  tlidr 
use.   The  6at  issued  upon  the  SSth  of 
September,  after  the  money  was  paid. 
In  this  state  of  thincs,  tbe  case,  in  my  opi- 
nion,  ranges  itself  within  thatdlass  of  cases 
in  which  money  was  pud  under  the  order 
of  a  court  which  exercises  a  statutable 
power,  and  has  no  option  in  doii^  that 
which  it  has  done  under  the  section  of  tbe 
statute.    At  that  moment  of  time,  there 
was  no  person  in  existence  entitled  to' 
make  the  application,  except  the  phdntiffl ' 
below,  tbe  defendwits  here.   True  it  is,  an 
act  of  bankmptt^  wu  committed;  but' 
there  was  no  fiat,  no  commission,  no  as- 
aignee.  JVdn  coiutat,  that  the  act  of  bank- 
rufrtcy  wmdd  have  been  ettabHahed  befiue ' 
there  would  he  any  person  in  exiatioice  to 
cmnpete  with  the  pJaintifls  below.  Thtti, 
at  that  mmnent  of  thoae,  they  were  thte  obly ' 
persons  entitled  to  ask  for  the  money. 
We,  in  our  court,  have  gone  so  fiir  as  to ' 
say,  that  when  money  was  paid  under  an 
order  of  court,  in  such  particular  case  it ' 
was  paid  in  satisfitction  of  the  debt,  and 
made  enclose  of  the  transaction.  That  was 
the  result  of  Hamnak  v.  WtUitt  and  it  is 
also  to  be  observed,  that  if  tbe  doctrine 
ccmtended  for  ia  correct,  the  par^  woidd 
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be  placed  In  a  worse  sitqi^^ftVy  lllf  terms 
of  the  statute,  inasmuch  as  by  means  of 
this  statute,  he  would  loso  the  l>cii<jni  of  a 
recovery  against  the  bail,  if  it  was  put  in, 
or  ^iDst  the  sheriflT,  if  it  was  not  perfect- 
ed.  The  money,  I  repeat  it,  waa  p^id  un- 
der the  sututory  ptAtt  of  a  court  of  com- 
petent jurisdiction*  «nd  which  order  it  had 
not  the  power  to  refuse.   The  case  is  per- 
kily distinguishable  from  that  of  Ferrall 
J.  Jteimder.  There,  neither  party,  plain- 
lif  pr  defendant,  had  a  right  to  go  to  the 
Cfifffjt.  The  plaintiflThad  no  right,  as  no  de- 
S|l^l»ad  been  committed  by  the  defendant. 
He  paid  into  court  the  sums  required  by 
llie  statute  7  &  8  Geo.  4.     He  had  done 
all  that  was  enjoined  upon  him.    The  de- 
fendant had  no  right,  as  general  assignees 
were  appointed.     He  had,  under  the  cir- 
cumstances, no  right  wliatever  to  go  to  the 
court  and  ask  for  the  money.    And  when 
die  Coark  of  King's  Bench  was  ap|^nd  to* 
that  Court,  as  appears  by  the  report  .M» 
ferred  to,  seem  to  say,  that  aa  neitber-W^ 
f  Pfil)'^  tbey  would  exercise  Uieir  equitable 
JViMdiulioD,  and  give  the  money  to  those 
yrho  were  entitled  to  it.    Here,  the  defen- 
dants,  plaintiffs  below,  obtained  the  money 
■ader  an  order  which  gave  them  authority 
to  neceive  it;  and  as  the  eircumstances 
migit  themselves  within  the  principle,  so 
Ansbould  come  within  the  decision  of 
Jt^kr  V.  Mills;  and  when  we  look  into 
that  case,  we  shall  find  it  much  stronger 
than  the  present.    The  facts  there  were 
these:  the  defendant  was  arrested  upon.the 
Mth  of  September;  on  the  Srdof  Octaibei 
notice  of  bail  was  given ;  the  biil  were  ex- 
cepted to,  and  notice  of  wapdoa  i  was 
Pfien  on  the  11th  of  October,  and  the  fiat 
iiMie4  on  the  Uth  of  October.  A  learned 
indge  then  made  an  order  that  the  money 
the  hands  of  the  bankrupt's  attorney 
'  1  be  paid  to  the  attorney  for  the  de- 
it,  which  was  done  upon  the  27ih  of 
October  ;  it  also  appeared,  that  part  of 
this  money  was  paid  to  his  attorney  by  the 
bankrupt,  four  days  before  the  issuing  of 
the  fiat,  the  remainder  being  supplied  by 
the  attorney  himself.  That  case  was  much 
stronger  than  the  present,  as  the  payment 
there  was  made,  not  alone  after  AV'aOt  flf 
bankruptcy,  but  after  the  bankruptcy  had 
be^  completed  by  the  appointment  of  as- 
•tSBen;  vod  there  it  waa  iwl4t  tbat^-the 
Ju4^'*«nlec  had  ma4ea§tal.tenaiiMitioa 
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of  the  suit,  and  the  pnjuent  of  money  un- 
der auch  circumscanees  ahould  be  protect- 
ed. That,  I  r^at  it,  is  a  stronger  caae 
than  the  present,  and  I  for  one  do  not 
feel  disposed  to  overturn  it«  authority. 

Pabk,  J. — I  agree.  I  am  not  prepared 
to  deny  that  this  may  be  an  important  and 
difficult  ease ;  but  1  must  say,  that  though 
I  reserred  tlw  pomt,  I  thought  at  the  tnal 
as  I  think  now.  that  the  assignees  hsd  no 
right  to  recover  the  mmiey  ss  had  and  re> 
ceived  for  their  nse:  so  thinking,  I  felt 
bound  to  direct  a  nonsuit;  and,  that  no  in- 
justice should  be  done,  I  gave  the  plaintifi  - 
leave  to  apply  to  the  Court.  The  case  is, 
in  my  opinion,  reducible  to  and  should  be 
governed  by  the  principle  on  which  itfior- 
riot  V.  Hampton  was  decided,  namely,  that 
money  paid  by  compulsion  of  l^al  {wocesa 
could  not  be  recovered.  This  beii^  the 
case,  let  us  now  see  what  the  act  of  parlia- 
ment aaya;  and,  as  it  strikes  me,  if  we  were 
to  decide  as  the  plaintiflb  require,  we 
should  be  defeating  the  object  and  desvn 
of  the  itatttte,  which  allows  money  to  be 
paid  in,  in  lieu  of  bail.  By  the  Snd  section 
of  the  43  Geo.  3.  c.  46,  the  defendant  is 
allowed  to  pay  to  the  officer  the  sum  in- 
dorsed on  the  writ,  and  lOk  for  cfMts,  and 
he  is  then  disduuged  from  the  arrest. 
The  officer  ia  then  required  to  pay  into  the 
court  in  which  the  writ  is  returnable,  the 
sum  so  paid,  and  the  defendant  ia  to  put 
in  and  perfect  special  bail.  This,  however, 
he  need  not  do,  as,  instead  of  so  doing,  he 
may,  under  7  &  6  Geo.  4.  c.  71.  s.  2,  leave 
in  the  court  the  sums  above  referred  to* 
and  add  10^  for  additional  costs.  Now, 
under  eircums^noes  like  the  present,  where 
an  unlumwn  aet  of  bankrnptqr  was  eon- 
mitted  on  the  Bth,  and  a  feit  issued  on  the 
28th  of  the  montl^  if  bail  was  not  given  to 
the  sheriff  or  perfected  above,  but  if  money 
was  pud  in,  in  lieu,  under  the  statute,  the 
plaintiff  in  the  action  would  be  deprived 
of  the  benefit  intended  for  him  by  the  le- 
gislature, if  the  assignees  could  recover 
the  money.  To  this  argument,  I  own  I 
cannot  find  an  answer  in  my  mind.  Sup- 
pose, when  the  man  was  arrested,  that  in- 
stead of  depositing  money  be  had  said,  "  I 
will  not  defend  the  action ;  I  will  have  no- 
thing more  to  say  to  it ;"  and  that  he  banded 
the  money  to  the  plaintiff  himself,  would 
not  this  be  a  payment  under  legal  compul- 
sory process?  It  nndoubtedly  would.  .Be- 
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sides,  we  should  alto  consider,  that  in  the 
first  instance  there  would  be  no  discretion 
here,  for  upon  bail  not  being  perfected, 
the  money  would,  upon  motion,  be  paid 
over.  Here  the  money  was  paid  into  the 
Court  of  the  Mayor  of  Boston,  one  of  com- 
petent jurisdiction,  out  of  which  it  was 
taken  by  an  order  duly  made :  all  was 
done  bond  fde;  no  fraud  was  imputed  on 
either  side ;  nothing  could  be  conducted 
more  fairly.  The  case  falls  within  the 
principle  of  Belcher  t.  Mills,  which  decided 
that  protection  should  be  given  to  pay- 
ments thus  made.  Here  there  was  no  fiat, 
no  assignees,  no  knowledge  of  the  fact  of 
bankruptcy;  and  when  tqe  party  was  ar- 
rested, all  responiibility  was  removed  from 
the  sheriff*,  u  to  Uie  baQ-bond,  by  the  de- 
posit of  ^e  money.  Under  these  circnm- 
stances,  the  money  seems  to  ma  to  have 
been  paid  under  process  of  law,  and  the 
assignees  have  no  right  to  recover.  The 
case  of  belcher  v.  Mill*  goes  the  whole 
length  of  this.  We  should,  in  my  opinion, 
be  defeating,  to  a  material  extent,  the  sta- 
tute, which  rendered  the  putting  in  of  bail 
as  formerly,  unnecessary,  if  we  were  to  de- 
cide that  the  plaintiff  was  to  be  deprived 
of  the  benefit  intended  for  him»  by  a  secret 
and  unknown  act  of  bankrupt!^.  If  we 
were  to  decide  thus,  we  should,  I  think,  do 
much  iigustice ;  and  I  agree  with  my  Lord, 
that  the  rule  should  he  discharged. 
.  Vauoham,  J. — In  my  opinion^  this  non- 
suit has  been  properly  directed.  The  ge- 
neral proposition  ia  not  disputed^  uat 
when  the  trader  becomes  a  bankrupt,  and 
the  bankruptcy  is  followed  by  a  fiat,  as 
tlie  law  now  stands,  the  property  is  vested 
in  the  assignees  by  relation  to  the  act,  and 
may,  whether  consisting  of  goods  or  money, 
be  recovered  by  the  assignees  in  an  action 
of  trover,  or  for  money  had  and  received 
to  their  use.  CarUMie  v.  Garland  has  been 
referred  to  in  the  argument.  The  point 
there  was,  whether  the  sherifi'was  liable  in 
traver — whether  he  could  be  justly  eonsi- 
dered  a  wrong-doer,  who,  without  know- 
ledge, without  any  breach  of  duty,  or  want 
<tf  vigilance,  had  paid  money.  The  ge- 
neral rule  is.  I  repeat  it,  not  disputed  here; 
the  only  question  is,  if  this  ease  is  within 
the  exception  to  that  rule.  The  question 
has  been  argued  upon  the  ground  of  the 
matter  being  adjudicated  upon  by  a  court  of 
competent  jurisdiction,  and  themoney  being 


paid  under  process  of  that  Court;  and  this, 
in  my  opinion,  concludes  the  case.  It  k 
agreed,  upon  ail  hands,  that  if  the  jnenej 
was  paid  to  the  creditor  upon  the  arrest 
h&ng  made,  the  payment  would  be  pro- 
tected. Why  should  not  the  same  conse- 
quence follow  when  the  money  is  deposited 
under  the  statute?  The  terms  of  the  sta- 
tute import  certain  conditions ;  they  im- 
port that  certain  requisites  must  be  com- 

Elied  with  :  upon  the  lodgment,  the  party 
as  an  inchoate  right ;  if  condidons  are 
not  complied  with,  he  has  a  vested  inter- 
est in  the  money.  The  ]Jaintiffs  here 
have  no  right  to  recover;  and  upon  tfaia 
general  plain  principle,— without  stoppii^ 
to  inquire,  whether  the  case  fidls  within 
the  Bind  section  of  the  6  Geo.  4.  c.  16,— ^ 
that  the  payment  has  been  made  by  re- 
straint am  compulsion  of  law.  It  has  beett 
said,  and  properly,  that  there  is  no  dis- 
tinction between  the  court  of  Boston  amd 
other  courts ;  that,  is  as  well  as  others,  a 
court  of  record,  and  competent  to  decide 
the  subject-matter.  The  case  of  Belcher 
v.  MilU  is  much  stronger  than  this.  There, 
not  alone  the  act  of  bankruptcy  had  been 
committed  at  the  time  of  the  payment,  bat 
a  fiat  had  issued.  Thus  the  right  of  the 
assignee  had  completely  attached.  Mar* 
riot  V.  Hampton  is  decidedly  in  favour  of 
the  defendants  ;  and  so  is  the  concludii^ 
part  of  the  judgment  of  Eyre,  C.  J.,  in 
Pkillipi  V.  Huater.  There  his  LtMrdship 
expressed  himaelf  thus : — "  My  laat  propo- 
sition is,  that  upon  a  judgment  recovered 
and  executed,  which,  for  the  sake  of  the 
argument,  I  suppose  ought  not  t6  have 
been  recovered,  an  action  for  uKmey  had 
and  received  will  not  lie  for  anybody,  not 
even  for  the  person  against  whom  the 
judgment  has  been  so  unjustly  recovered." 
In  fine,  the  qoestion.  as  it  appears  to  me, 
is,  lias  not  the  court  of  Boston  adjudicated 
upon  the  matter,  and  had  it  not  authority 
so  to  do  7  In  my  opinion,  the  court  baa 
so  adjudicated,  and  was  properly  autho- 
rized. This  concludes  the  question,  ud 
the  rule  should  be  discharged. 

CoLTHAN,  J. — I  am  of  the  same  opinioa. 
It  is,  I  think,  impossible  to  distinguish  this 
from  BtUher  v.  MiUt;  and  there  is  no  re*- 
son  to  doubt  the  authority  of  the  latter 
case,  or  question  the  correctness  of  the 
decision.  The  rule  should  be  dischaiged. 
Rvle  ditcharged  aeeording/y* 
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May  s'l  /  ^^^^  ANOTHER. 

Eeidence — Pleading — Master  and  Ser^ 
vant — Company. 

Proof  of  a  certtun  dittinct  fact,  which  is 
a  tuffinent  answer  to  the  action,  is  suMcient, 
Proof  of  all  facts  alleged  in  the  plea  bjf  way 
1^ jiut'^catioHf  is  not  necessary. 

Therefore^  in  an  action  for  a  breach  of 
eoairacl  in  ^tmussing  the  plaintiff  from  de- 
Jemdants'  service  before  the  end  of  the  cur- 
rent yeart  where  this  plea  alleged  many  attt 
by  the  ptainiiff,  any  one  of  which  would,  if 
proeed,  justify  the  dtfenamte,  and  warrant 
the  ditmietai,  tuch  as  "the  refutal  to  ac~ 
coant  for  momes  receiaedt  tkefahrhca^on  of 
pretended  fact*,  the  inserliam  of  false  and 
JratuUtlent  entries  in  books,  the  appUeation 
of  money  recaved  for  shares  to  tite  proftU 
said  to  oe  derived from  pretended  dividends :" 
- — Heldt  that  proof  of  one  would  suffice  as 
an  answer  to  the  action. 

Where,  m  one  count  the  plaintiff  declare* 
generally  for  work  and  labour,  without  re- 
Jernmg  to  hi*  special  coHtractt  in  answer  to 
sack  amnt  the  defendant  may  give  in  evi- 
dencCf  wtder  the  general  issue,  the  payment 
«f  a  eertoiii  nmiAf  n^jjkient  for  tlte  services 
dime!  enekjfaymetU  not  being  in  bar  of  (A« 
oelioji,  &Ht  m  mbteluNt  of  damage*,  am  the 
plmntiff  bang  entitled  to  recover  merely  a 
qoantum  meruit. 

Where  a  plea  justified  the  dismistal  of 
the  plaintiff  from  hi*  employment  for  one 
camse,  misconduct  in  the  discharge  of  his 
duty ;  and  a  letter  from  the  defendants  to  the 
plmntiff,  ascribed  it  to  anotker,  viz.  diere- 
epect  in  not  answering  letter*  i-^Held,  that 
*uch  discrepaney  between  the  plea  and  the 
letter,  was  not  material,  nor  <&d  it  falnfy 
the  plea,  inasmuch  a*  it  wa*  not  necessary 
Jor  the  defendants  to  assign  the  true  ground 
m  the  letter,  nor  Md  the  letter  contain  a 
waiver  or  abandoameal  ^  the  real  cause  of 
dienueealm 

Whore  the  d^endant*  pleaded  that  they 
made  certain  pronuee*  to  the  plaintiff,  a* 
accountant  of  a  con^sany,  through  frauds 
covin,  mierepresentation,  and  collusion  of  the 
plaintiff  with  others,  but  gave  no  evidence  of 
the  fraudulent  inception  of  the  company,  nor 
of  any  effort  made  by  the  plmntiff  to  induce 
them  to  become  members  :~Held,  that  such 
plea  was  noi  an  answer  to  an  action  for  dit- 
Nbv  Sesiu,  VII.— C.P. 


vMsing  the  pUmU^ from  ' their  leretce,  in 
violation  of  a  eontraet. 

The  first  count  of  the  declaration  statedi 
that  upon  the  7th  of  April  1835.  in  consi- 
deration that  the  plaintiff,  at  the  request 
of  the  defendants,  had  then  become  and 
was  the  servant  of,  and  employed  by  the 
defendants,  as  an  accountant  at  and  for  a 
certain  yearly  salary  or  wages,  to  wit,  the 
salary  of  400/.  per  annum,  to  be  therefore 
paid  by  them,  die  defendants,  to  the  plain- 
tiff, and  had  then  promised  the  defendants 
to  serve  them,  the  said  defendants^  in  the 
capacity,  and  upon  the  terms  aforesaid* 
until  the  1st  of  September  in  the  year 
aforesaid,  and  so  on  afterwards  from  yew 
to  year,  for  so  long  as  the  plaintiff  and  de* 
fendants  should  respectively  please,  until 
the  expiration  of  the  current  year  of  the 
service  and  employ  of  the  plaintiff,  com- 
mencing on  the  I  St  of  September  in  each 
year,  the  defendants  promised  to  conti- 
nue him  in  their  service,  in  the  said  capa- 
city, upon  the  terms  aforesaid,  until  the 
said  1st  of  September  in  the  year  first 
aforesaid,  and  so  on  from  year  to  year,  for 
so  long  as  the  plaintiff  and  defendants 
should  respectively  please,  until  the  expi- 
ration of  the  current  year  of  the  aervice 
and  employ  of  the  plaintiff,  commencing 
on  the  1st  of  September  in  each  year. 
And,  although  the  plaintiff,  confiding  in  the 
said  promise,  &c.,  did  continue  in  the  ser- 
vice of  the  defendants,  in  the  capacity  and 
on  the  terms  aforesaid,  from  the  day  and 
year  first  aforesaid,  until  the  1st  of  Sep- 
tember in  the  same  year,  and  from  thence 
for  a  long  space  of  time,  to  wit,  from  thence 
to  the  3rd  of  January  1837  ;  and  although 
the  plaintiff  was,  on  the  day  and  year  last 
aforesaid,  always  afterwards  ready  and 
*  willing,  and  then  offered  to  remain  in  the 
service  of  the  defendants,  in  the  capacity^ 
and  on  the  terms  aforesaid,  for  the  remain- 
der, and  until  the  expiration  of  the  then 
current  year,  of  his  service,  to  wit,  untU 
the  1  St  of  September;  and  although  the 
plaintiff  continued  in  the  service  of  the 
defendants  from  the  day  first  aforesaid, 
until  the  lat  of  September  in  the  same 
year,  and  from  thence  until  the  3rd  of 
January  1837,  yet  the  defendants  then 
discharged  him  without  any  reasonable  or 
probabte  cause,  &c. ;  by  means  whereof, 
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he  hath  been  deprived  of  wages,  salary, 
profits,  &c.  to  a  large  amount,  to  wit, 
to  the  amountof  400L,  which  he  otherwi|e 
might  and  would  have  derived,  by  being 
eontinued  in  the  said  service,  and  which  the 
defendants  have  from  that  time  wholly 
refused  to  pay  or  allow,  and  the  plaintiff 
has  since  been  wholly  unemployed,  and  is 
likely  so  to  continue.  Second  count,  that 
the  defendants  were  indebted  to  plaintiff  in 
the  sum  of  2,00OL,  for  wages  and  salary, 
and  for  services  before  then  done  and  per- 
formed by  him,  as  accountant  to  a  certain 
company  of  persons  carrying  on  businest 
by  and  under  the  name,  style,  and  finn  of 
the  Essex  Marine  Salt  Company,  for  the 
defendants,  and  at  their  request ;  in  the 
like  sum  on  an  account  stated ;  to  the 
damage,  &c. 

PIms  to  the  finit  count— First,  general 
issue.  Second,  that  there  was  not  any 
such  consideration  for  the  supposed  pro- 
mise, as  in  that  count  is  alleged — verifica- 
tion. Third,  that  plaintiff  caused  and  pro- 
cured the  defendants  to  promise,  as  in  said 
count  alleged,  and  they  were  induced  to 
make  the  promise  through  and  by  meatis 
of  fraud,  covin,  and  misrepresentation  of 
the  plaintiff  and  others  in  collusion  with 
him — verification.  Fourth,  that  defendant! 
did  not  refuse  to  suffer  or  permit  the  plain- 
tiff to  eontinuc  in  the  aervice  and  company 
of  the  defendants,  or  disdwrige  him  there* 
from,  in  manner  and  form— concluding  to 
the  coun^.  FifUi,  that  the  agreement  in 
the  first  count  mentioned  was,  before  any 
breach  committed,  rescinded,  and  aban- 
doned by  the  plaintiff  and  defendants— 
▼eritication.  Sixth,  that  the  plaintiff  did, 
in  the  way  of  his  service  and  employment 
as  such  accountant,  receive  divert  sums  of 
and  fVom  divers  and  very  many  persons 
for  and  oa  account  of  the  defendants, ' 
which  said  monies,  be,  the  plaintiff,  did 
not,  nor  would  duly  and  properly  account 
for  to  the  defendants,  altbougn  he  was  then 
and  often  afterwarda  requested  by  the  de- 
fendanu  so  to  do ;  and  be,  the  i^intiffj 
then  also  wnn^Ailly,  improperly,  and  wH* 
Miy  made  divert  wrongffid  and  improper 

Sayments,  with  other  monies  of  the  dcfen- 
ants,  and  then  also  made  divers  and  very 
many  false,  fraud  nlent,  and  improper  en- 
tries in  divers  books  and  accounts  of  and 
belonging  to  the  defendants,  and  made 


and  rendered  divers  false,  fraudulrat, 
and  fabricated  accounts  of  payments  pre* 
tended  to  have  been  made,  and  other  mat- 
ters and  things  pretended  to  have  been 
done  by  him,  but  which,  in  fact,  were  not 
made  or  done ;  and  he,  the  fdaiitiff,  then 
also  made  divers  felsc,  fVandulent,  and 
fictitious  representations  to  the  defendants, 
of  divers  matters  and  things  pretended  to 
have  bem  done  by  him,  but  which,  in  feet, 
were  not  made  or  done,  and  of  divers  other 
matters,  &c.,  relating  to  businesses  and 
transactions  in  which  he  was  engaged  as 
accountant.  And  be,  the  plaintiff,  also 
misbehaved  and  misconducted  himself  in 
the  service  of  the  defoidants,  in  thu,  to 
wit,  that  he  wilfully  and  iminroperly  refuse 
ed  to  i^y  the  just  and  reasonable  oom- 
man^  of  the  defendants ;  and  that  all  and 
every  of  the  acoeunta  kept,  an^  Ainga 
done  by  the  plaintiff,  were  so  incorrectly, 
unskilfully,  md  improperly  kept  and  done, 
that  the  same  and  every  part  thereof,  wen 
utterly  useless,  and  o£  no  value  whatever 
to  the  defendants ;  and  the  plaintiff  was 
always  from  the  time  of  making  the  said 
promise  of  the  defkidants  in  the  first  count 
mentioned,  until  and  at  the  time  of  the 
discharge  of  the  plainUff,  wholly  un&,  io-< 
competent,  and  unable  to  perform  the 
duties  of  ii^eh  accountant,  and  totally  unfit 
to  net  in  the  capacity ;  wbcieupon,  tbey,  dw 
defendants,  when  and  as  soon  as  they  dia* 
eovered  the  premiaea  aforesaid,  to  wit,  on 
the  Srd  of  Januanr  1^7,  reftised  to  aufie« 
or  permit  the  pUintaff  to  eentiauo  any 
longer  in  their  servieeor  employ,  and  di»> 
charged  him  therefrom,  and  from  theac^ 
hitherto  have  refuaed  to  retain  or  CMittn^a 
the  plaintiff  in  (heir  service,  as  it  waa  law* 
fill  for  them  to  do  for  the  csoae  aforeaaidf 
and  this  they  are  ready,  &e. 

To  the  second  count— That  defeodaata. 
paid  to  the  plaintiff,  and  he  received  in 
full  satisfaotion  and  diacbarga  of  said  earn 
claimed,  and  of  all  damages,  divers  aaonies, 
'Verificatioo.  And  that  tlie  plsJntiff 
was  indebted  to  the  defendaNta  in  diuan 
lai«e  sums,  fkc. — verification. 

In  hia  replication,  the  plaintiff  joaid 
issue  upon  the  firrt,  sccoul,  and  foaicth 
pleas,  To  the  alleged,  misrepreseotatiea 
in  the  third  plea,  a  traverse.  1'be  same  to 
the  allegation  of  the  contract  being  re* 
scinde^  by  all  parties  before  breach.  T* 
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the  nxUi  plea,  de  u^id,  A  thiverse  <X 
the  payment  and  acceptance  allegeil  in  the 
Mventh  plea,  and  of  the  debt  as  to  the  de- 
Icndanta  as  lastly  pleaded.  In  their  re- 
joinder, the  defendants  added  the  timHUer 
to  the  replications  to  the  thirds  fifth,  aixdi, 
sevendi,  and  ei^th  pleas. 

At  the  trial,  before  Tindal,  C.J.,  at  the 
Sittings  after  lait  Hilary  term,  m  Middle- 
sex, it  ^^wared,  that  the  action  waa  brought 
to  recorer  from  the  defendants,  sharelrol* 
dm  of  dke  Bnex  Marine  Sdt  Company, 
1,0201.,  tfce  faalanoe  due  to  the  plantil^ 
liMT  three  years'  aervicesasaccoiintwit  to  the 
company,  firom  the  6th  of  September  18S4 
to  the  6th  of  September  1837,  mider  the 
Avowing  circumatnces : — The  company 
WH  formed  in  1 8S4,  with  a  board  of  direc- 
ton ;  there  were  a3so  a  managiag  director, 
secretary,  aeeoantant,  &e.,  at  salaries 
which  were  to  iucretue  with  &e  prosperity 
1^  the  company,  and  die  officers  were  not 
to  be  removed,  except  for  neglect  of  dnty. 
Tht!  aahiry  of  the  plaintiff,  as  accountant, 
STBS  Co  be  40<H.  per  imnam.  The  defen* 
flants  became  sbarrinddera  in  April'  1425. 
in  Novembor  1695,  the  a&in  of  the  com* 
pray  bdng  in  a  bad  oonditioM,  die  aecre* 
tary  and  managing  direetor'were  amcions 
that  a  dfvidena  fl^Nild  be  made  on  the  ap- 
{larent  profits  of  the  specnlation,'  and  for 
this  parpose,  it  was  agreed  by  them  and 
the  phnntifr,  that  these  dividends  supposed 
to  he  derived  from  the  maanfiictuTe  of  salt, 
rimidd  be  paid  out  of  their  stiaries  in  cer- 
iain  proportions;  and  the  parties  thils  con* 
tributing  were  to  be  reimbmrsed  when 
cireamslances  allowed.  In  purauanoe  of 
this  plan,  a  printed  dreuhu*  was  distributed 
asKmgBt  the  shareholders,  to  the  fioUowing 
eflbet:^"  The  directors  of  the  EsiMx  Ua>^ 
rino  Salt  Company  have  the  pleasure  of  in- 
fimnihg  die  rimreholders,  tnat  die  works 
at  Haldea  are  proceeding  with  dw  atmost 
di^aleh,  and  that  the  Ant  section  will  be 
completed  at  the  farthest  by  the  end  of 
February  1836.  This  section  will  produce 
weekly  950  tons.  Three  other  sections  of 
the  same  dimensions,  each  yielding  the 
aame  quantity  as  the  first,  will  form  tlie 
CatabUahroent,  and  will  be  completed  within 
the  eatimated  expense  of  8/.  per  share, 
bejrond  which  snoti,  no  further  ull  will  be 
mue,  it  bong  adequate  for  every  purpose. 
Duriag  the  progress  of  tlie  first  aection, 


widi  a  vi6w  of  mof«  aednrately  testing  the 
principle,  and  of  ascertaining  the  expenses 
of  iriaking  salt,  it  was  considered  advisable 
to  fit  up  the  old  works,  and  the  result  has 
been  most  satisfactory,  for  although  the 
improved  riiethod  could  only  be  appUed 
partially  from  the  want  of  room,  the  im* 
perfect  construetioo  of  the  old  pans  and 
dues,  the  scanty  supply  of  sea-water,  in 
the  absence  of  an  adequate  reservoir,  and 
all  those  coavemettoes  ythiA  the  new 
works  will  supply ;  735  tons  of  salt  faava 
bced  manufactured  and  sold,  ria. — 

£,$.  '£.  I.  d, 

75  toaa  ftae  IsnwdidUiMoa 

erntd  :  ;..    6   jS  ^.  479  10  0 

660  Ditto  ooBotoa   1  10  ..  990  0  0 

1464  10  i> 

Totdskpsbsssofiaaktflg   ZB4  i6  s 

N«t^t    1177  IS  9 

Thus  dearly  estabtidiing  the  statements 
put  forth  in  the  second  pmpectu^  and 
placing  beyond  question  the  accuracy  of 
the  profits  therein  described.  The  direcr 
thrs  deem  it  right  to  sj^y  die  net  procnda 
of  die  salt  vMt  in  pa^nent  of  a  divktend 
of  per  cent,  on  the  tw6  jdstalUMMsof 
9{.  each,  per  afaar^  Mi  the  fith  of  Febnutry 
1836;  and,  although  it  hiw  been  mad* 
«nder  every  duwdvantage,  the  shareholder* 
will  perceive  what  the  results  must  be 
from  the  weekly  production  of  1,200  to 
1,400  tons,  even  at  the  same  cost  of  mami- 
fheture,  but  which  will  certainly  be  much 
diminished,  in  working  upon  an  extended 
scale.  Therefore,  the  directors  have  the 
foUest  confidence  in  exceeding  the  proflto 
stated  in  their  prospectus.  The  dividends 
will  be  paid  at  the  company's  offioet  be- 
tween the  faoura  of  eleven  and  four,  and 
the  shareholders  are  requested  to  leave 
dmr  respective  share-tickets  and  instal- 
mrat-receipts,  three  days  previously  for 
examination.  By  order,  &c.,  the  S4th  of 
December  1835."  On  the  29th  of  Decem- 
ber 1835,  the  managing  director  presented 
a  written  report,  stmHar  to  the  printed 
circular,  to  the  board,  under  his  signature, 
when  the  directors  passed  a  resolotion  to 
advertise  in  the  newspapers,  a  dividend  of 
7^1.  per  cent.,  payable  to  the  aliareholders 
on  the  8th  of  January  1836.  The  defen- 
AantB  and  other  shareholders  received 
their  dividends,  which,  instead  of  being 
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made  op  from  the  sidariea  of  the  offi* 
cen,  as  prevtoualy  arrai^ed,  were  paid 
out  of  the  funds  of  the  company,  by  a 
cheque  upon  their  banker,  signed  by  the 
directors.  Upon  the  12thofFebruaryl836, 
the  plaintiff  paid  in  to  the  bankers  the 
sum  of  1,080/.,  to  the  credit  of  salt,  said 
to  have  been  manufactured,  but  which 
sum  had  been  really  paid  for  shares  by  a 
Mr.  Gould.  On  the  28th  of  March,  some 
of  the  directors  who  had  gone  to  Maldon, 
diseoTered  the  gross  deceptions  which  had 
been  practised.  On  the  Snd  of  April 
1836,  the  plaintiff  disclosed  all  the  circum- 
stances to  the  board  and  to  two  other 
shareholders.  In  May  of  the  same  year, 
Mr.  Ashurst  was  appointed  solicitor  to  the 
company,  and  shortly  aAer,  he  discovered 
a  deficiency  on  the  part  of  the  managing 
director,  of  1,910/.,  which  the  latter  ac- 
knowledged.  He  also  admitted  the  fabri- 
cation of  the  dividends,  for  the  purpose  of 
giving  a  ^ood  complexion  to  the  com- 
pany's affairs.  In  September  1886,  the 
plaintiff,  the  managing  director,  and  secre- 
tary, gave  in  separate  written  statements 
as  to  the  fabrication  of  dividends.  In  the 
acconnt  given  by  the  plaintiff,  he  said  that 
be  believed,  under  all  the  circumstances, 
the  motive  which  induced  the  deception 
upon  the  shareholders,  was  suflScient  to 
justify  the  act  It  certainly  was  a  derelic- 
tion of  tmth,  but  it  retrieved  the  com- 
pany's affiiirs,  opened  hew  sources  for 
money,  and  the  dividends  were  intended 
to  have  been  paid  from  the  salaries  of  those 
who  proposed  the  plan.  He  also  consi- 
dered his  own  interests  consulted,  and 
therefore  offered  to  pay  his  proportion  to 
any  amount.  Upon  the  29th  of  Novem- 
ber 1836,  a  resolution  was  passed,  to  put 
the  company  under  a  committee  of  ma- 
nagement of  all  the  shareholders.  Upon 
the  Sth  of  December  18S6,  the  pluntiff 
wrote  a  letter  to  the  company,  stating  that 
be  had  a  claim  against  them  of  750^.,  ask- 
ing the  payment  of  tOOl.  out  of  it*  and 
pledging  himself  to  let  the  balance  stand 
over  until  the  aOairi  of  the  company  should 
be  prosperous;  and  if  they  were  not  so 
promising,  to  withdraw  his  claim  altogc 
ther.  Upon  the  ISth  of  December  18S0, 
the  secretary  enclosed  him  the  following 
resolution  of  the  company : — '*  That  it  is 
the  opinion  of  this  committee,  that  Mr. 


Baillie,  the  accountant,  should  abandon 
the  claim  he  makes  on  the  company  fdc 
salary,  before  the  committee  can  take  into 
consideration  what  remnneratien  shall  be 
made  to  him."  To  this  the  |didntifF  made 
no  answer,  and  upon  the  SOth  of  Decem- 
ber the  secretary  wrote  again,  informii^ 
him,  that  he  was  instructed  by  the  company 
to  express  their  surprise  at  his  not  having 
replied  to  the  letter  of  the  l.lth  tnst.,  and 
that  they  wished  to  have  his  reply  by  their 
next  roeetii^,  on  the  iiSrd.  This  letter 
being  also  unanswered,  upon  the  24th  of 
December  the  secretary  inclosed  him  the 
following  resolution  of  the  28rd : — "  It  is 
the  0{Hnion  of  this  meeting,  that  Mr.  Bail- 
lie,  by  not  replying  to  the  letters  of  the 
committee  of  the  1  Sth  and  of  the  SOth  inst, 
has  treated  the  aame  with  disrespect,  and 
that  unless  his  answer  is  received  by  the 
next  board-day,  the  S7th  inst.,  the  com- 
mittee will  act  irre^ctive  [sic]  of  has 
former  appeal  to  them."  To  this,  the  plain-> 
tiff  said  in  answer,  that  he  was  ready  to 
meet  tbe  views  of  the  company,  as  fiu-  as 
it  could  be  done  consistently  with  mutual 
interests,  but  trusted  they  would  not  press 
a  relinquishment  of  his  claim,  until  he  was 
prepared  with  their  intentions  towards 
him,  as  to  past  and  future  interests.  -  Tbe 
shareholdera  returned  this  letter  to  the 
phintiffi  and  he  still  refusing  to  abandon 
his  daim,  the  fbllowii^  resolution  was  sent 
by  tbe  secretary,  3rd  of  January  1897: — 
'*  Tbe  general  meeting  of  the  sbareboUlers, 
assembled  this  evening,  have  instructed 
me  to  inform  you,  that  they  do  not  stand 
in  further  need  of  your  serviceK  They 
have  also  appointed  the  following  gentle- 
men, (naming  them,)  to  receive  any  com- 
munication  you  may  be  inclined  to  make. 
—Mr.  E.  Baillie."  The  company  having 
in  reply  to  another  application,  called  upon 
the  ptaintiff*  to  give  up  his  claim,  whidi 
being  again  refined,  the  actim  waa  broi^ht, 
and,  a  verdict  having  been  ibund  fiir  the 
defendants, — 

BuU  obtu'ned  a  rule  for  setting  it  audc^ 
as  contrary  to  evidence. — Tbe  pleas  to 
which,  he  said,  the  attention  of  tbe  Court 
should  be  principally  called,  were  the  third 
and  sixth.  With  regard  to  the  fbrmer, 
there  vras  not  a  shadow  of  evidence  to 
shew  that  the  defmdants  had  become  share- 
holders, or  bad  entered  into  ai^  oontiact 
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through  the  fraud  and  covin  of  the  plain- 
tiff, or  by  his  collusion  with  another  party; 
With  regard  to  the  sixth,  the  plaintiff,  by 
his  replication  of  de  injuria,  had  put  the 
whole  m  issne,  and  consequently  all  the 
allegations  which  the  pleacontainedt  should 
have  been  proved.  This  obviously  was 
not  the  case ;  the  hardship  to  which  a  party 
was  exp6sed  under  such  circumstances, 
inay  be  thus  iUustrated : — suppose  Tarioai 
eNai^es  were  advanced  against  a  man,  and 
that  tome  were  proved  and  others  were 
no^  would  it  not  be  libellous  to  publish 
that  he  was  guilty  of  all  ?  It  certainly  would: 
it  would  be  in  the  highest  degree  unjust 
to  make  mere  accusation  commensurate 
and  co-extensive  with  actual  ccmviction. 
The  case,  in  this  respect,  may  be  compared 
to  that  of  l^mothy  v.  Simpson  (,1),  where 
the  plea  was  held  not  to  be  sustained,  as 
the  alleged  assault  upon  the  defendant 
himself  was  not  proved ;  and  was  distin- 
gniahable  from  Cohen  v.  Htultisgon  {£), 
where  it  waa  held,  that  without  the  allega^ 
tton  of  a  riot,  the  facta  diseloaed  in  thtf 
plea  amount^  to  a  breach  of  the  peace, 
and  justiOed  the  defendant  in  directing  the 
imprisonment;  and  from  SpiUbury  v.  Mic- 
kUthwmteip^  where  the  rule  was  said  to 
be,  that  if  a  plea  consist  of  two  facta,  each 
of  which  would,  when  separately  pleaded^ 
amount  to  a  ^ood  defence,  it  will  autnciently 
support  the  justification  if  one  of  the  facts 
be  found  by  the  jury.  Neither  was  the 
case  like  that  of  Wood  v.  Sudden  (4),  where 
the  verdict  upon  an  issue  larger  than  was 
needful,  was  held  to  be  good.  So  far  was 
tbis  plea  from  being  supported,  that  it  was 
contradicted  by  evidence,  inasmuch  as  the 
plea  alleged,  that  it  waa  in  consequence  of 
the  varioos  acta  of  roiaoMidnct,  Ute  plaintiff 
waa  dismissed,  whereas  the  letter  from 
the  secretary  communicated  a  different 
cause,  namely,  disrespect  in  not  answering 
letters  addressed  to  him  by  the  body.  It 
was  not  competent  to  the  defendants  to 
give  the  part  payment  of  1802.  in  evidence 
under  the  general  issue ;  it  should  have 
been  pleaded,  more  especially  where  ille- 

(1)  1  Cr.  H.  &  R.  7Sr;  s.  c.  4  Uw  J.  Sep. 
(II.8.)  Exeh.  81. 

(S>  t  MM.&W«ls.477t  a.  c.  6  Law  J.  Btp. 
(ha)  Ezob.t51. 

(3)  1  Taont.  146. 

(4)  Hob.  19. 


gality  of  conduct  was  impbted — Poti$  v. 
Sftarrow  (5).  fn  this  respect,  the  case  did 
not  resemble  Cousins  v.  Paddon{G\  where 
it  was  held,  that  in  an  action  for  goods 
sold  and  delivered,  or  for  work  and  labour 
done,  the  defendant  may,  even  since  the 
new  rules,  under  the  general  issue,  give  in 
evidence,  that  the  goods  delivered  were 
not  such  as  were  contracted  for,  or  that 
the  work  was  done  in  an  nnworkmaulike 
inanner,  although  there  was<a  special  con- 
tract to  pay  for  the  goods  or  work,  at  a 
certain  price,  and  the  plaintifiT  can  then 
only  recover  on  the  qumiium  meruit.  He 
also  produced  an  affidavit  of  surprise. 

Talfourdj  Serj,  shewed  cause,  and  ad* 
mitted  tli«  cases  cited  upon  obtaining  the 
rule,  but  denied  their  applicability  to  the 
present. — Inmost  of  those  cases,  a  contract 
was  the  foundation  of  the  proceedings: 
But  that  could  not  be  said  to  be  the  t^se 
here.  The  statement  of  the  contract,  in  a 
ease  like  this,  could  not  be  considered 
even  as  inducement,  as  such  contract  was 
founded  in  fraud;  arid,  under  the  circnm- 
stances,  a  defendant  may  say,  non  m  heK 
feederaveni.  Thnstbebbjection  to  the  proof 
of  the  payment  of  as  much  as  was  deserved 
under  the  general  issue,  falls  to  the  ground; 
The  case  is,  in  this  respect,  distinguishable 
from  that  where  fraud  is  given  in  evidence 
as  a  bar  to  the  action,  and  which  mvlkt  be 
pleaded.  The  fact  here  is  given  in  evi-' 
dence  to  obtain  a  reduction  of  damages, 
not  as  a  bar  to  the  action.  The  case  waa 
not  so  strong  as  that  of  AUen  v.  Cameron 
(7),  where  it  was  held,  that  evidence  of 
non-performance  by  A,  of  any  part  of  his 
contract,  by  which  certain  trees  h^d  be- 
come of  less  valiie  to  the  defendsnt,  was 
admissible,  to  reduce  the  damages,  in  an 
action  on  an  agreement  for  their  price  and 
for  planting  dbem.  The  present  may  be 
aptly  compared  to  the  case  of  Chapel  v. 
Hickes  (8),  where,  in  an  action  on  a  special 
contract  for  work  done  under  the  con- 
tract, and  for  work,  labour,  and  mate- 
rials generally,  it  was  held,  that  the  defen- 

(5)  1  Bing.  N.C.  694 ;  a.  c  4  Uw  J.  Rap.  (m.s.) 
CP.  «01. 

(6)  «Cr.H.&R.54r;  8.o.5LawJ.Rep.(HA> 
Exch.  49. 

(7)  3  Tyr.  907}  a.  e.  S  Law  J.  Rap.  (r.s.} 
Ezcb.  363. 

(8)  S  Cr.  &  M.  tl4;  s.  e.  3  U»  J.  Rap.  (lU.) 
E»h.S8. 
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daiit  ttiity  ^v«**in  evidence,  tint  die  wbrk 
Was  done  improperly,  and*  not  agreeftbly 
to  the  contract ;  and  the  plaintiff  in  that 
caie  will  be  only  entitled  to  recover  the 
real  value  of  the  work  ddne,  and  the  mate- 
rials supplied.  How  can  it  be  aksertedi 
that  the  Bubstantial  allegations  in  the  sixth 

Elea  were  not  proted  ?  Does  not  the  rule 
lid  down  by  8ir  J.  Mansfield  in  Spiltimry 
T.  MkkUthmute,  apply  to  the  letter  i  Were 
not  fklae  entries  in  the  books  proved  ? 
Was  not  the  fabricated  fitatement  as  to  the 
dividends  produced  from  the  manufacture 
of  salt,  (no  aalt  being  naade  at  all,]  proved  ? 
Was  not  an  elaboraie  detail  of  the  achniie 
given  to  the  wortd,  with  the  obvious  inten- 
tion of  raising  the  shares  high  in  the  mar- 
ket, and  enabling  tlie  parties  to  aetl  at  a 
large  profit,  and  quit  the  association  before 
the  fraud  was  discovered  by  the  pubKc  ? 
Any  one  of  these  tMpittttiote  wm,  when 
proved,  sufficient  to  warrant  the  plaintiflrB 
dismissal,  and  jostiry  the  defendants  in  the 
conduct  which  they  adopted^  and  the«oarse 
which  they  pursued,  l^e  objection  ibund- 
cd  upon  the  contradietiOn  kaid  to  exist 
between  the  i^ea  and  the  letter,  ss  to  the 
tvam  of  the  plaintiff's  diMntnal,  is  eqwally 
untCMble  with  the  othlets,  aa  the  partiea 
were  not  bonnd  to  all^e  the  troeeaaae  in 
die  fetieri  and  the  letter  didnb*  ooMaia  ft 
waivbr  or  abandonment  of  the  real  ground 
of  discharge. 

Wikie^  Serj.  and  Bntt,  in  support  of  the 
rule,  denied  that  any  dednclion  4hoiM  be 
made  from  the  plaintiff's  demnd.  The 
case  was  not  within  that  which  was  ad- 
mitted to  be  the  rule  as  laid  down  in  Street 
T.  Stay  {9),  that  if  a  contract  be  not  faith- 
fully performed,  the  plaintiff  shall  be  en- 
titled only  to  recover  the  value  of  tbe  work 
and  materials  supplied.  The  defendants, 
though  not  originally  ahareholders,  should 
not  be  allowed  to  afibcci^nofanee  of  the 
eontenta  of  their  booka;  they  vrere,  in  thia 
leapect,  like  bankers  who  came  into  a  fins, 
and  were,  of  courae,  responsible  io  i^etr 
olerita  and  aervanu  for  the  contracts  into 
which  their  predecessors  entered  with 
them.  Spiltbury  v.  Mickletkwaite  did  not 
apply ;  that  ease  only  shewed  that  a  pnblic 
officer,  the  sheriff  of  a  county,  should  not 
be  impeded  or  obstructed  in  the  perform- 

(9)  S  B.  &  Ad.  456. 


BBM.of  his  du^.  They  retired  fo  ShiA 
V.  Parker{\Q)y  for  thepiitp08«.bf  ahewiog 
that  the  sixth  plea  waa  not  tabetanthdif 
an  answer  to  the  actieh  ;  and  to  Recce  v. 
■Tayhr{\\),  as  an  authority  to  Bh*w,  that 
Vrbere  a  defendant  proves  all  matters  Of 
his  plea,  except  a  particular  part,  the  plain- 
tiff is  entitled  to  re<M>ver  damage*  for  the 
part,  the  justification  oi  which  is  aat  prov- 
ed. They  also  urged,  that  even  if  afrand 
trai  committed,  it  cotrid  no^  as  aUMed  by 
the  defenduts,  be  retroapecttvef  ana  refia 
to  the  origiaal  formation  of  tbe^eoB^aB^i 
>nd  they  relied  strongly  oit  tbe  ountoihfl* 
tioii  given  by  tbe  letter  of  the  aeoelary; 
to  tlie  aUcgation  in  the  .aixtfa  plea,  aa  to 
the  ciuaeof  the  j^aintiffa  diamiaaaL 

TiHDAL,  C.  J. — This  la  «a  application 
made  to  the  Coart  for  a  new  uial,  npoti 
the  ground,  of  the  verdkt,  which  waa  found 
for  the  defetidanta,  being  againet  ot'h 
deoce.  For  the  purpose  of  takiOg  the 
oljeetioos  ioto  ooaside^rition,  «ho  imW 
eenvefiient  vTay  will  be,  to  treM  the  ir«t 
and  second  couiKs  aa  dtotimtt  aandoepavats 
greuads  of  aoiioo ;  and  for  tbe  purpeae  of 
conaidoring  die  qoettioa  properly,  wo  wHI 
fint'  deal  with  the  firat  eouot.  afed  tbea 
turn  oar  attention  to  the  aeccMd^  The 
first  count  acta  ferthr  that  Ih  coaaidetMiaB 
that  the  .plabitiff,  at  the  M^nest  of  the  de- 
fondaata,  had  Chen  becoibe  tod  wee  the 
aervant  of,  lind  employed  by  «he-a«id  de- 
fendants aa  ftn  aeeountant,  aiid  >i 
then  complains  and  alleys  «hat  tbe  plaia^ 
tiff  was  dicmiasad  frdm  Ma  aituation  ofao< 
eountaat,  in  the  month  of  January  I887« 
wbereaa,  he  should  h  ave  been  retaiaed 
vntil  the  following  September,  and  bo 
•eeka  to  recover  danagits  for  tbe  breaeh 
of  his  eoatraot,  by  the  terms  of  wfaioh^  be 
ahould,  aa  be  idlMea,  ban  beea  eaqfdojed 
HntU  that  month  of Septefltber.  The  ana  waa 
to  the  demand  is  to  be  foond  in  tbe  two  plena 
to  which  oOT  MientioB  baa  beea  priaeipalljr 
eaHed,  the  thn>d  and  aixth.  The  wordaof 
the  forifier  are,  diat  the  defeadaau  a^ 
induced  to  make  tbe  said  promisea, 
means  of  the  fraud,  covin,  and  misre- 
presentation of  the  pbnntif^  aad  of  othera 

.  (10)  lBiaK.N.C.7S}s.e.3L«wJ.IUp^(»«.) 
C.F. 24<. 

(11)  4Nev.&  Mad. 469;  «.«.4La»  J.  Rep. 
()i.B.;  K.B.  74. 
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a  d^wMoi  with  him."   The  oiisam' 
fiaaees  of  the  cue  are  these; — ^Thie 
company  waa  estaUisbed  m  Septemhev 
not  by  charter,  but  by  an  agreoT 
roent  atuoagst  the  iodividuab  themselves, 
ud  the  defendants  became  sharehtddera 
in  April  ISS5.    Tbe  action  is  broi^ht 
against  the  defendants  jointly,  as  share-* 
holders,  And  liable  to  the  plaintiff  ainoe 
the  yeai  1895.    Now,  with  re^rd  to 
the  third  plea,  I  do  not  see  what  evi-* 
deuce  has  been  given  in  support  of  it  by 
tW  defadanta.  I  do  not  see  how,  in  iheiv 
own  view  oS  the  circunatancea,  tibty  hw^ 
produeed  ai^thing  in  inpeaehment  of  the 
alaiemeiu  of  the  plumiff t  they  have  hot 
ahewa  anything  done  by  bim,  to  induce 
them  to  become  partners.    They  have  not 
■hewn  the  existence  of  fraud  or  collusion ; 
they  have  not  shewn  anything  done  4 
fxiorif  to  persuade  them  to  become,  part* 
nera;  and  therefore,  upon  the  third  pita* 
the  verdict  should  be  entered,  and  judg* 
ment  ahouldi  in  my  opinion,  be  given  So^ 
the  plaintiff.    The  sixth  plea  is,  boweveVf 
widely  different,  and  leads  to  a  result  o£  a 
very  opposite  description.    It  atatea,  that 
•a  divers  days,  &&,  the  f^aintiff  teosirsd 
anna  of  maney,  tar  whidil  thoogh  called 
tupBn,  he  nfosed  to  aeeouM;  that  ha 
nude  wsrapMBtiMatioiia,  and  IKbricsted 
fmlm  and  firauduleat  entriea,  which  he  in* 
•erted  in  the  bodts  g  that  he  misbehaved 
biauelf,  and  that  the  accounts  kept,  and 
things  done  by  the  plaintiff,  were  so  hicnr- 
rootly  and  unakiUnlly  kept  and  done,  that 
ib^  were  nseiess  and  of  no  value,  &e. 
Tha  injections  are,  fivst,  that  all  the  aUe- 
fpatiooa  have  not  been  proved,  as  they 
should  have  been,  to  aupport  the  aetinn  ; 
and  so  £u-  irom  an  allegation  in  the  sixtJi 
plea  being  proved,  it  is  aaid,  that  it  is  not 
alone  not  snpponted      evidence,  bat  ac- 
tually contradicted.  Here,iBe^av«  various 
aUn^tkma,  separata  and  distiaet,  each  of 
tlMon  alone,  and  aasupported  by  dw  rest, 
aMifficieiit  to  authorize  the  plaintifi''s  dis' 
cbange.    Hie  ^llegaJions  are,  I  repeat  it, 
aaparMe  and  distinct,  not  necessarily  con- 
Bccted  with  or  dependent  upon  each  other ; 
and  «en  in  that  which  may  be  proved  to 
ba  false,  there  is  nothing  to  qualify  the 
others,  which  may  be  Ibtuul  not  to  be  so^ 
I'heaukii^f  of  fjdse  and  fraudulent  entriea 
iai  hooks,  and  the  rendering  of  dtnrs  false. 


fithricated,  and  fiditious*  aoeoonta  6f  pay* 

menta  pretended  to  have  been  made,  are 
separate  and  distinct  charges,  and  have 
been  made  out  by  evidence  to  the  satis- 
faction of  tbe  jury.  So  also,  the  alleged 
appropriatwn  of  the  money  paid  by  Oouldf 
and  the  account  said  to  be  given  by  the 
plaintiff,  that  it  was  produced  by  a  pre- 
tended sale  of  salt  at  Maldon,  is  a  state* 
ment  separate  and  distinct  in  its  nature. 
It  did  not  require  to  be  proved;  and  if 
proved  in  snbatance,  it  did  not  support 
the  chaigei  which  the  other  alleouions  go  to 
ujAcid.  I  cannot  distii^Bisb  this  from  the 
OWB  of  SpUtbitrf  V.  Miekleihnmte,  where 
an  action  was  brought  for  assault,  battery, 
and  false  imprisonmeat.  The  defendant 
fi^ded,  that  at  tbe  time  when  &e.,  ha 
hws  slKriff  of  Sussex,  and  as  such,  pre- 
sided at  anelection;Bnd  because  the  plain- 
tiff then  and  there  did  actually  assault  bim* 
80  being  sheriff,  and  then  and  there  made 
a  great  noise,  sod  disturbance  at  the  elee^ 
tioya,  and  then  and  there  obstructed  the 
defendant  in  the  execution  of  his  diity,  he 
directed  a  constable  to  take  charge  of  the 
|)Jaioti^,  and  o^rry  bira  before  a  magistrate, 
that  he  plight  be  deelt  with  according  to 
b»r,  •  The  Jwty  found  that  the  plaintiff  did 
not  nsaauk  tbe  defendant,  w  alleged  in  the 
pteat  but  Uiey  were  of  C|pinion  that  ell  the 
other  facts  ware  proved^  and  such  proof 
was  deemed  by  the  Court  to  be  a  suffioient 
jwtification  of  the  defendant's  randiicti 
and  to  support  his.  plea,  that  he  Wai  dis^ 
tttrhfld  in  the  perfonnance  of  dnties-oaat 
upon  him  by  law ;  and  a  rule  for  entering  a 
soosuitwaamadeafasohtte.  The pleaiuidie 
pffincipal  Auie,  like  that  in  the  case  refenred 
to*  contains,  when  looked  into,  that'WhicU 
(aostitutsa  a  good  ground  of  defence. 
The  objection  in  the  case  in  1  Tnmi» 
tree,  that  the  alleged  assault  waa  no| 
proved;  consequeatly,  the  defendant 
odnld  not  jnsdfy  the  giving  of  Uie  plain* 
tiff  into  the  enstody  of  a  policeman  | 
that  sneh  was  an  important  part  of  the 
plea,  and  proof  ^ould  not  be  omitted  t  and 
the  plea  being  bad  in  part,  the  ground  of 
defence  was  bad  altogether.  This  case 
was  referred  to  in  the  ai^ument,  and  it  was 
attempted  to  distinguiah  iheva,  but,  upeii 
principle,  this  could  not  be  done.  The 
next  objection  to  the  sixth  p^a,  arises 
from  that  which  is  found  at  tlw  end  of  it, 
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vii.  whereupon  the  defendentt,  u  soon  m 
thry  discovered  the  premises,  &c.  dis- 
charged the  plaintiff  from  their  service. 
No  douht,  as  far  as  the  letters  from  the 
secretary  are  looked  into*  the  cause  of  the 
plaintiff's  dismissal  is  inconsistent  with 
the  statement  in  the  plea,  and  does  not 
sustain  it.  The  committee  say,  tfast  by 
not  answering  the  letters  of  the  ISth  and 
20th  init.,  he  has  treated  them  with  dis- 
respect; Considering  the  relation  in  which 
the  parties  stood  with  regard  to  each  other, 
the  company  might  have  good  ground  for 
the  dismissal.  But  when  they  were  called 
upon  to  shew  an  excuse  for  the  breach 
committed,  and  which  should  aothortse  the 
dismissal,  I  am  not  prepared  to  say  that 
it  was  alMolutely  necessary  for  the  defen- 
dants  to  allege  the  exact  reason  and  ground 
of  discharge.  Might  they  not,  in  this 
case,  all^  one  cauie,  and  really  discharge 
foranothCTtjust  as,  reasoning  fi-om  analogy, 
it  was  said  by  Lord  Kenyon,  in  Cromiker 
T.  RttmhMom  (UX  "that  a  man  may 
distrain  for  rent,  and  avow  for  keriot  ser- 
vice"  7  And  the  same  doctrine  is  repeated 
in  Dr.  OrenvilU  v.  the  College  of  Phyticiami 
(13).  Without,  however,  relying  on  the 
statement  in  the  letter,  let  us  look-  at  the 
whole  of  the  facts.  *  The  jury,  it  is  clear, 
did  not  attach  importance  or  value  to  the 
ground  of  discharge  alleged  in  the  letter, 
npan  this  principle,  that  diey  did  not  draw 
tneir  conclusion  from  that  which  was  al- 
leged, but  they  drew  it  from  that  which 
passed  in  tbeir  own  minds,  as  to  the  mode 
in  which  the  affairs  of  the  company  were 
managed  from  July  1 8S6,  when  dAvers  &lse 
entries  were  made,  to  the  month  of  Decem- 
ber, when  the  shareholders  converted 
themselves  into  a  committee,  and  employed 
Mr.  Ashurst,  a  solicitor,  to  acquire  and 
gather  all  the  information  he  could,  and 
communicate  it  to  them.  This  gentleman, 
in  the  course  of  the  inquiry,  sifted  the 
plaintiff  and  the  managing  director,  and 
oommuaicatcd  the  intellMeoce  derived,  to 
the  shareholders,  whose  legal  adviser  he 
was ;  and  it  is  iair  to  suppose  that  they,  in 
possession  of  everything,  determined  in 
their  own  minds  to  discharge  the  plaintiff 
from  a  sitiMtion,  the  duties  of  which,  lie 

'    (It)  7  Term  Kep.  654. 
(IS)  IS  Uod.  886. 


was  not  competent  to  fulBl.  Tfae  amwcrtb 
the  first  letter  which  the  plsiadiT  wnrta, 
(demanding  the  performance  of  the  eoB> 
tract  at  the  rate  of  4001.  per  ■noiim,)  coo* 
taining  the  resolution  of  the  eoniiniitee, 
did  not  say,  did  not  put  forward,  thstthm 
was  a  waiver  of  the  real  ground  of  disaut- 
sal.  MightnotraibertheproceediDgofdw 
committee  be  intended  kindly  t  Hi^ 
they  not  wish  to  act  in  a  manner  not  ia- 
jurtous  to  him,  by  telling  him  to  gire  np 
bis  contract,  and  that  some  remuneratioa 
might  then  be  given.  They  certainly  in- 
puted  to  the  plaintiff  that  he  had  not  re- 
plied to  their  letters,  but  it  is  notneotwry 
to  inquire  into  everytliiog  behind.  They, 
no  doubt,  bore  in  mind  the  real  gronnd 
diMnissal ;  they  no  doubt  felt  a  subttsatisl 
objection  to  retain  in  their  employment  s 

Straon  who  bad  injured  them,  by  making 
Ise  statements,  and  fabricating  pretended 
faets.   It  waa  finr  such  cause  the  pliistiff 
was  dtsmissed,  and  not  for  s  bresdi  of 
punctilio  m  not  answering  the  letters  ad- 
dressed by  the  committee.    Now,  with  re- 
gard to  the  second  count,  upon  sdvsrdag 
to  it,  it  is  rather  singular  that  no  reference 
is  made  to  any  payment  whatever;  it  is 
there  suted,  that  the  demand  is  made  for 
reward  for  services  done  to  the  sbsrebol* 
ders :  to  this,  the  anawer  of  the  deftDdann 
is,  that  they  did  not  promise ;  seeoodly, 
tliat  they  did  pay  the  money.   11m  jnrf 
found  a  verdict  Cor  the  defendantson  boUi; 
they  found  that  180A  had  been  ^d,snd 
that  that  was  as  much  as  tbe  planKiff  de- 
served to  have  finr  his  services.   The  ob- 
jection ben  is,  that  tbe-deDendantaciilefed 
into  the  contract  for  a  cerum  censidsia- 
tion,  which,  as  they  admitttrd,  was  not  pod. 
and  that  they  could  not  give  that  on  winch 
they  relied  in.  evidence  uiifler  the  geaenl  ■ 
issue,  but  they  should  have  pleaded  it. 
Upon  this  point,  however,  let  us  look  to 
the  situation  of  the  parties.  Thesetios 
was  brought  for  work  and  labour,  to  reco- 
ver a  reward  for  services  already  dooe. 
At  the  trial,  tbe  idaintiff  put  ia  a  ceitsia 
contract ;  and  in  such  state  of  thioss,  bs* 
could  the  defendama  plead  apecialTy  I  ^ 
bow  could  they  know  that  tbe  pkuouff 
would  hftTe  recourse  to  tbe  coutractt  Tbe 
action  waa  for  bygone  aervices,  and  it  tns 
competent  to  the  defendanta  to  shew  lbs 
unworthineas  of  tlraaa  acrvicea,  in  coaaa' 
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quenee  of  the  fraads  which  had  been  com- 
nilted.    Upon  inttitutin{{  a  comparison,  I 
eunot  diitjnjfuish  this  from  the  case  of 
Ckapel  T.  Hickes,  cited  in  the  argument. 
Wbea  diis  case,  and  with  it  the  complaint 
of  the  pliintiff,  was  before  the  jury,  it  was 
competent  to  the  defendants  to  shew  that 
tfce  plaintiff  had  grossly  misconducted 
Unuelf;  that  he  had  been  guilty  of  fraud; 
that  he  had  made  fraudulent  entries  in 
iook* ;  that  he  had  given  fraudulent  papers : 
tnd  when  the  jury  came  to  assess  the  da- 
Bfges,  they  bad  a  right  to  set  a  value  upon 
his  labour.  In  addition  to  this,  the  defen- 
<biHa  were  only  liable  from  April  ISS5. 
Hwy  were  not  liable  for  bygone  contracts 
entered  into  before  they  became  partners, 
lie  jury  had  a  right  to  look  into  all  tha 
&cts  of  the  case ;  they  had  a  right  to  con- 
nder  [be  plaintiff's  miiconduct.  Thisques- 
tita  was  most  important.    Besides,  there 
wu  a  wiineas  who  stated  that  the  value 
of  the  plaintiff's  services  was  but  small ; 
Ah  he  was  irregular  in  his  attendances ; 
ad  that  notwithstanding  the  entries  in  the 
he(As,  no  salt  was  made  from  the  be<;innin^ 
to  the  end.     In  fine,  the  verdict  should 
not,  1  think,  be  set  aside  on  tlie  sixth  plea, 
as  I  agree  with  the  jury  in  thinking  the 
remuneration  was  sufficient. 

Park,  J. —  1  shall  avoid  entering  at  any 
length  into  anything  connected  with  the 
plea,  on  which  a  verdict  should  he  entered 
for  the  plaintiff ;  I  will  merely  say,  that 
upon  this  subject,  I  coincide  perfectly  with 
"bat  has  fallen  from  my  Lord,  and  agn^ 
that  the  yerdict  upm  the  third  plea  ahould 
Wl»  the  plasMi£&iwaiwlqh'Mtbe  incm- 
liattoftlwconrtra^ortbe'eotoeoctlonbfthe 
■gmuiKnt,  did  not,  at  least  as  far  as  np- 
pmed  by  evidence,  take  place  in  fraud. 
But  with  regard  to  tlie  sixili  plea,  the  case 
is  different.     Upon  that  plea,  the  verdict 
must  be  for  the  defendants,  iniless  we  wish 
to  overturn   everything  which  lias  bren 
iledded  upon  the  subject,  from  SpiLbun/ 
y^  Miekltthwailef  where  the  rule  was  laid 
and  it  is,  I  think,  impossible  to 
dlkb^  diat  the  rule  was  well  founded.  I 
9^«gree,  that  if  one  plea,  which  is  placed 
open  the  record,  and  goes  to-  saveral  mw- 
pMitioBS,- fiub  in  one,  it  wiU  not  do.  ttiA 
eqvdlyoiearrdntifone  plea  which  amouMit 
HMbMance  to  the  facts  alleged,  goes  dis^ 
PRiy  to  each,  proof  44Ml-AaLinM'%« 
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sufficient  to  entitle  the  defendant  to  a  ver- 
dict; if,  for  example,  the  plea  alleges  two 
matters,  either  of  which  by  itself  would, 
if  proved,  justify  the  party  in  the  conduct 
imputed  to  him,  it  will  be  sufficient  to 
prove  either.  In  my  opinion,  this  rule  is 
well  founded,  and  rests  upon  the  founda* 
tion  of  justice  and  of  truth.  In  TayUtr  v. 
C0je(14},  trespass  was  brought  against  the 
defendant,  for  breaking  and  entering  the 
plaintiff's  house,  and  expelling  him  there- 
from; the  defendant  justified  the  breaking 
and  entering  only,  and  dropped  the  expul- 
sion altogether,  and  it  was  said,  there,  that 
such  mode  of  pleading  afforded  no  answer 
to  the  action  ;  the  plea  was,  however,  held 
to  be  good,  as  the  breaking  and  entering 
were  Uie  gist  of  the  action,  and  the  expul- 
sion merely  aggravation.  I'his  case  goes, 
in  my  opinion,  muoh  farther  than  SpUs- 
bury  V.  Micklethmiite,  and  was  long  before 
it  in  point  of  time.  The  question  here  is, 
there  being  three  or  four  allegations  of 
misconduct,  if  any  one  is  proved,  is  not 
such  proof  sufficient  to  justify  the  defen- 
dants in  acting  as  they  have,  and  doing 
what  they  did?  Take,  for  instance,  the  con- 
duct of  the  party  in  respect  of  the  1,080/. 
advanced  by  Gould,  who  can  deny  that  this 
would  justify  the  defendants  in  discharging 
him  ?  But  it  is  said,  that  when  the  letters 
written  to  the  plaintiff  are  looked  at,  it  is 
not  allied  that  he  was  dismissed  fo^this 
particular  injury.  This,  however,  was  for 
the  decision  of  the  jury  ;  we  should  also 
consider,  whether  the  contents  of  the  letter 
lead,  in  point  of  fact,  to  the  conclusion 
contended  for  in  the  argument.  Might  not 
the  lettov  have  originated,  as  hinted  by  my 
Lord,  in  kindly  wishes,  upon  the  part  of 
the  company,  towards  the  plaintiff?  Might 
they  not  have  originated  in  an  unwillingness 
upon  their  part  to  send  him  into  the  world 
with  this  stigma  attached,  and  which  now 
does  attach,  in  consequence  of  this  discus- 
sion provoked  by  himself?  Upon  this  part 
of  the  case,  there  is  no  foundation  for  the 
application,  and  we  have  no  right  to  over- 
turn the  opinion  of  the  jury.  The  next 
point  is,  as  to  the  subject  of  wages ;  and, 
when  we  look  to  the  plea,  and  to  all  the 
circumstances,  Ckapel  v.  HicktM  goes,  I 
think,  to  the  full  length  of  the  principle 

(14)  3  Term  lUp.  «9C. 
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acted  upon  here.  The  point,  in  both  cases* 
is  the  same,  the  action  in  both  being  on  a 
special  contract,  and  for  work  and  labour. 
Assumii^,  now,  that  the  phuntiff  proceeded 
on  his  claim  for  work  and  bbour  only,  why 
should  not  the  defendants  give  in  evidence 
on  the  trial,  that  the  conduct  of  the  plain- 
tiff was  bated  in  fraud  ;  that  he  had  been 
guilty  of  misconduct;  that  his  progress  had 
in  every  step  been  marked  by  impro- 
priety? And  when  he  was  required  to  shew 
the  fulfilment  of  his  engagement,  the  jury 
had  a  right  to  inquire  whether  he  had  per- 
formed his  assumed  duty  in  such  a  reason- 
able manner  as  the  defendants  had  a  right 
to  expect.  In  fine,  in  my  opinion,  perfect 
justice  has  been  done,  and  the  plaintiff  hav 
no  right  to  complua.  The  rule  shonld  be 
diacha^ed. 

Vauohar,  J.— 'After  the  elaborate  jndg- 
menta  which  have  been  pronounced  by  my 
Lord,  and  my  Brother  Park,  it  woura  be 
inexcusable  in  me  if  I  were  to  do  more 
than  make  a  few  observations  upon  the 
subject  which  now  occupies  our  attention. 
1'he  verdict  is  said  to  be  against  evidence, 
and  the  rule  has  been  applied  for  on  that 
ground.  I  cannot,  however,  c<Hne  to  the 
conclusion  contended  for  on  the  part  of  the 
plaintiff.  The  third  and  sixth  pleas  are 
said  not  only  not  to  be  proved,  but  it  is 
n^ed,  that  we  latter  has  beoi  iklsified  by 
the  ^dence  which  haa  been  given.  The 
present  case  should,  in  my  opinion,  be  con- 
sidered as  one  in  which  two  distinct  actions 
have  been  bronght,  one  upon  a  special 
contract,  said  to  be  broken  by  the  plaintiff 
being  dismissed  in  the  course  of  the  cur- 
rent year.  The  first  answer  is,  that  the 
question  cannot  be  taken  out  of  the  hands 
of  the  jury.*  It  is  also  met  by  two  pleas 
put  upon  the  record,  one  of  which  imputes 
fraud,  covin,  and  collusion;  and  the  other, 
the  sixth,  alleges  many  incidents,  which  it 
must  be  admitted,  if  proved  and  properly 
pleaded*  would  justify  the  dismissal.  With 
r^rd  to  the  first  plea,  it  haa  been  said^ 
that  the  situation  of  the  defendants  waa  like 
that,  fw  exaB^>le,  of  bankera.  who  became 
partnera  in  ■  firm,  and  who  were  bound  by 
and  compelled  to  adopt  the  contracu  of  dieir 
predeeessors,  as  to  uie  salary,  stipend,  &c. 
of  the  clerks  and  servants ;  and  here  I  agree, 
that  there  was  no  evidence  to  shew,  that 
the  association  was  concocted  with  the 


idea  of  defrauding  the  public.  The  affairs 
of  the  establishment  were  certainly  not 
prosperous ;  but  it  does  not  appear  to  have 
been  based  in  fraud.  The  incqitien  of  tba 
contract  has  not  been  proved  to  be  fraudu- 
lent; consequently,  the  verdict  must  be  for. 
the  plaintiff,  on  the  issue  raised  upon  that 
plea.  Now,  aa  to  the  other,  the  sixth,  it  con- 
tains a  variety  of  allegations,  which,  in  my 
opinion,  are  separate,  divisiUe,  and  distinct; 
and  if  one  distinct  question  arises  on  am 
allegation  which  may  stand  alone,  not  en- 
cumbered, not  vitiated  by  others,  which 
may  be  rejected  as  surplusage,  proof  of 
such  question  will,  in  my  tminiwi,  be  soffi- 
etent,  especially  since  the  introduction  of 
the  new  rules,  in  consequence  of  which  die 
l^ea  of  nott  Miimipsit  is  not  what  it  fix- 
merly  was,  when  everything  might  have 
been  given  under  it  to  tbe  jury.  Aeoord- 
ii^  to  tin  doctrine  now  contended  for,  if 
there  were  oat  hundred  grounds  of  mis- 
conduct, which  would  justify  dtsmiesaJ, 
there  should  he  one  hundred  pleas,  wfe  fat 
each.  Now,intbefirstplaee,uwhatastate 
would  the  record  be,  u  the  doctrine  Were 
tolerated.  It  is  undoubtedly  sufficient  t* 
prove  one  clear,  distinct,  substantial  fiitt.  It 
is  not  necessary  to  establish  all  the  UuIls. 
Here,  gross  misconduct  has  been  inmUAd  to 
the  plaintiff;  he  has  been  aecuwd  of  making 
false  and  ffaudulmt  entries  in  books ;  theatf 
mputations,  If  believed  and  proved* 
suffioant  to  wurrant  dinnissal.  H«  bae 
Veen  also  duvged  with  making  payroeMa 
out  of  pretended  dividends,  tot  tmi  pur- 
pose of  inducing,  by  sueh  misreprescnta^ 
tiwi^  the  public  to  become  members  of  the 
association.  Now,  I  ask,  what  oobdwct 
could  be  more  ruinous  to  the  company  t 
Why,  under  such  circumstances,  should  not 
he  be  dismissed  ?  If  the  defendanta  atood 
upm  this  incident  akne,  it  would,  I  thUtiv 
furnish  an  answer  to  tlie  acUbn.  But  it  ia 
said,  that  the  ^ainttffwas  dismisaod  not 
for  fraud,  but  for  disrespecL  How  waa  thia 
known?  He  wtt  desired  to  wUhdcnw  b» 
claim  for  salary,  fend  then  some  remunon- 
tionmi^t  be  given;  ibi*  he  refnaed  to  d% 
and  I,  for  ooe,  do  not  quarrel  with  Um  for 
this.  Hewooldnotwitiidnwhiaclaim,  and 
theactionwaa  brought.  Uwas  competent  to 
the  defendants  to  shew  just  grounds  for  dis- 
missal, though  they  may  d^fer  from  those 
cantained  in  the  letters.  It  wai  fwnpettm 
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to  them  to  uy,  You  are  dismiflsed  for  mis- 
conduct.   SmUlmry  v.  MiekUtkwaite  and 
.CmitAn*  V.  RanuMtom  are,  as  authorities, 
dectnTc  upon  the  different  points  Co  which 
J  refer.   As  to  the  odier  point,  whether 
tbat  which  went  to  prore  ■  quantim  memk 
coald  be  given  in  evidence  without  being 
l^eided,  were  not  the  defendants  entitled 
to  njr,  Yon  have  primd facie  a  right  to  your 
stipml of  400/.  a  year;  bnt  you  have  so 
eoodueted  yoursel^you  have  so  perform- 
<d  your  contract,  as  to  be  injurious  to  the 
company  f    The  principle  to  be  extracted 
from  Alien  v.  CameroH,  w  also  in  fiivoar  of 
the  defendants.    Under  all  the  circum- 
■tanees  of  the  case,  there  is  sufficient 
groand  to  anpport  the  findiiw  of  the  jury 
H  to  the  payment  of  the  1 8oI,  and  the  de- 
feedants  are  entitled  to  have  the  verdict 
upon  the  sixth  plea. 

CoLTHAN,  J. — The  pfaunttff  is  entitled 
to  bis  vordiet  upon  the  third  plea,  and  to 
•very  benefit  deducible  from  it.   The  de- 
fendants are  entitled  to  their  verdict  upon 
the  sixth  plea.  The  case  has  been  argued 
•t  much  length,  and  the  undoubted  rule  of 
t«v  is,  that  it  is  sufficient  to  prove  so  much 
of  die  plea  as  constitutes  a  good  ground  of 
defence  to  the  action ;  and  this  has  been 
done  here.    With  regard  to  the  allegation 
of  so  improper  dismissal,  if  nothing  was 
done  by  the  plaintiff  besides  that  put  in 
Hsne  here,  I  ahould  hesitate  for  a  long  time 
Meed,  before  I  came  to  the  ctmcluston, 
tittt  sneh  conduct  did  not  jostify  the  de- 
fendants.   This.  ho#«Ter»  was  left  to  the 
i«y;  tbey  foobdidittthe  parties  were  jus- 
^tm,  and  1  do  not  quarrel  with  them  for 
Mrir  finding.  Though  the  letters  referred 
the  dismissal  to  another  cause,  they  do  not 
contain  anything  like  a  waiver  of  the  real 
;'round  ;  neither  do  tliey  deprive  tlie  defeii- 
'iants  of  their  rij^lit  to  dismiss  tlie  party. 
As  to  the  second  point,  ilie  pKiintitt"  had 
primd  facie  a  right  to  the  payment  of  400/. 
a  year.  But  wliy  was  the  p;irty  dismissed? 
Simply  for  a  neglect  of  his  duties.  This 
lifiwa  it  an  open  contract,  and  the  party  is 
Mliiled  to  recover  whatever  his  services 
he  deemed  worth.  It  is  said,  that  thit 
deM*'  ahould  be  pleaded  under  the  new 
nMv  Ais.  Iiowever,  is  t^ofcnke*  If,  in- 
dMd,  firaud  were  alleged  in  answer  to  «i 
~~  ijthis,  aa  ia  bw  vf  tlie  action,  must  be 
^>not  pleaded 


here  in  bar,  but  in  reduction  of  damages. 
The  answer  to  the  plaintiff  here  is,  *  You 
are  entitled  to  recover,  not  the  sum  claim- 
ed, but  you  are  entitled  to  something.*  This 
is  not  an  answer  by  way  of  bar  to  the  ac- 
tion; bat  die  matter  ia  pleaded  as  if  con- 
ditionally— as  if  the  defendants  had  aludi 
*  You  say  you  are  entitled  to  400^  per  an- 
num ;  you  certainly  might  have  been  so,  but 
you  have  performed  your  duty  so  as  not  to 
be  entitled  to  this,  but  to  something.'  [nsueh 
circumstances,  it  was  not  necessary  for  the 
defendants  to  plead  under  the  new  rules. 
There  was  no  notice  of  the  special  contract 
in  the  second  count ;  it  was  unnecessary  to 
plead  the  misconduct  of  the  party  in  the 
performance  of  his  alleged  services ;  he 
could  not  have  expected  to  recover  the 
whole,  and  it  was  not  for  the  defendants  to 
inform  him  of  that  which  he  should  expect 
to  recover.    The  contract  was  left  open, 
and,  it  being  so,  the  jury  have  decided  that 
the  plaintiff  was  entitled  to  recover  180^., 
which  had  been  paid  for  the  extent  of  hia 
supposed  services.    No  injustice  has  beeh 
done,  and  the  rule  should  be  dischaiged. 
Rule  discharged,  aewrdingly.   The  ver- 
dict to  be  entered  for  the  plaintiff, 
on  the  third  plea;  for  the  defon- 
dants,  on  the  sixth. 
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May 

/ute — A  mendment. 

Where  an  error  in  the  recording  ofpro^ 
eeedinga  arigei  from  the  migprition  the 
cierk  or  efficer  of  the  court,  the  Court  wifl 
altom  an  amendment  to  be  made,  and  will 
not  permit  the  party  to  suffer  in  consequence 
of  the  mistake, 

Thereforet  when  upon  r^erring  to  the  roll 
of  fines  levied  at  the  Great  Sessions  a$ 
Osrmarthen,  it  was  found  that  minutes  of 
the  proclamations  of  the  said  roll  of  fines 
had  not  been  duly  indorsed  upon  the  roUt 
with  the  exception  of  the  second,  and  it  ap- 
peared from  affidamtt  that  the  proetamo' 
tions  were  dufy  fR«fe,  and  that  the  want 
^  CAe  tiH/orMNwnf  nf  the  first  and  third  mw 
eeeasioned  by  (Ae  error  of  the  t^ficert — the 
Court  ordered  the  proclamations  to  be  thdy 
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indorsed,  and  tuch  proceedings  to  be  take* 
a$  ihou/d  make  the  jine  perfect. 

In  last  Easter  term,  ChilUm  obtained  a 
rule  calling  upon  David  llionias  to  shew 
cause  why  the  clerk  of  the  peace  of  the 
county  of  Carmarthen  should  not  be  di- 
rected to  indorse  on  the  roll  of  fines,  levied 
Qt  the  Autumnal  Great  Sessions  for  the 
said  county,  in  the  year  1830.  all  the  pro- 
clamationa  madeof  the  above  fine,  then  and 
there  levied,  and  also  on  the  back  of  the 
writ  of  covenant,  and  other  proceedini^s  of 
the  said  fine,  ao  u  to  perfect  the  said  fine. 
The  circumstances,  as  detailed  in  affida- 
vits on  which  the  application  was  founded, 
were  aa  foltowa  ; — "  Certain  messuages 
and  lands  in  Wales,  called  Pentrill  and  God- 
recipmen,  became  vested  under  an  old  set- 
tlement in  one  John  Nicholas.  Upon  his 
dying  intestate  and  without  children,  Mary 
Nicholas,  his  cousin  and  heiress-at-law, 
entered  and  became  seised,  and  received 
the  Tcnts,  &c. ;  she  also  took  out  letters 
8i'  administration  of  the  effects  of  the  in- 
testate, and  possessed  herself  of  his  per- 
sonal estate.  In  1829,  one  John  Thomas 
rUimed  to  be  entitled  to  the  lands,  &c.,  as 
the  maternal  heir  of  John  Nicholas,  and 
caused  declarations  in  ejectment  to  be 
served  on  the  tenants  in  possession.  Upon 
the  trial  Mary  defended  as  landlady,  «nd 
■  verdict  was  foimd  for  the  lesaor  of  the 
plaintifT.  The  verdict,  however,  waa  aet 
aside,  ami  a  new  trial  granted  by  the  Court 
of  Exchequer.  Notice  of  trial  was  after- 
wards given  by  the  lessor  of  the  plaintifT, 
which  was  countermanded,  an<1  Mary  Ni- 
cholas remained  in  undisputed  possession. 
She  was  then  advised  to  levy  a  fine  sur 
conusance  de  droit  comme  ceo,  8tc.,  with  pro- 
clamations so  as  to  perfect  a  title  by  non* 
claim,  and  aa  a  protection  to  her  right,  in 
the  event  of  the  deaths  of  her  witnesses, 
and  also  to  aave  the  expense  of  an  appli- 
cation to  the  Court  of  Chancery  for  a  de- 
cree to  perpetoate  testimony.  The  fine 
was  accordingly  levied  ;  W,  Lloyd  and  J. 
Lloyd  Price  being  the  demandants,  and 
Hary  Nicholaa  the  deforciant.  The  tatter 
thereupon  duly  executed  certain  inden- 
tures of  lease  and  release,  bearing  date  the 
17th  and  18th  of  August  1833,  whereby 
she  conveyed  the  lands,  &c.  to  the  use  of 
the  dcmandanu  and  their  Iieirs,  in  trust, , 


for  sale,  But  the  premisei  were  not  sold 
pursuant  to  the  trust.    Mary  enjoyed  the 
rents,  &c.  until  she  died  in  1SS7,  having 
previously  devised  the  landa  to  H.  b 
Shadwell,  who  is  now  seised  by  his  tenants. 
John  Thomas,  the  lessor  of  the  plaintiff'in 
the  ejectment,  died  some  years  since;  and 
one  David  Thomas,  the  party  to  the  rule, 
his  nephew  and  heir-at-l<tw,  claimed  tide, 
and  served  declarations  in  ejectment  upon 
the  tenants  in  possession,  to  which  Shad- 
well,  the  devisee  of  Mary  Nicholas,  appear- 
ed, and  defended  as  landlord.  'Vhe  action, 
however,  was  not  persevered  in.    It  also 
appeared  that  a  Mr.  Lewis,  who  held  under 
Shadwell  as  asaignee  of  a  term,  served  a 
tenant,  named  Evans,  with  notice  to  quit. 
The  latter,  however,  refused  to  acknow* 
ledge  him  as  landlord,  and  put  the  elaimanti 
David  Thomas,  into  posaesaion.  Upon 
this  an  action  in  ejectment  was  brought 
upon  the  demise  of  Lewis,  which  was  tried 
at  the  last  assises  for  Carmarthen,  but 
without  any  result,  as  a  juror  waa  with- 
drawn.   Pending  these  proceedinga  it  waa 
discovered,  upon  referring  to  the  roll  of 
fines  levied  at  the  Autumnal  Great  Ses- 
aidns  for  Carmarthen,  in  1830,  to  which 
roll  the  writ  of  covenant  and  other  pro- 
eoedtngs,  relative  to  the  said  fine  levied  by 
Mary  Nicholas,  are  annexed,  that  minutes 
of  the  proclamationa  of  the  awd  roll  of 
fines  had  not  been  duly  indorsed  on  the 
back  of  the  said  roll,  wiUi  the  exception  of 
tbe  second  proclamation  which  appeara  on 
the  back  of  the  roll.    An  affidavit  was 
also  read,  which  stated,  that  when  the  late 
Deputy  Prothonotary  of  the  Co^rt  of  Great 
Sessions  on  the  Carmarthenshire  circuit, 
drew  out  and  handed  to  the  attorney  the 
minutes  of  proclamations,  and  mentioned 
to  him  that  thene  minutes  of  proclaoaa- 
tions  would  do  for  and  applied  to  all  the 
fines  annexed  to  the  roll  of  fines  levied  at 
the  Carmarthenshire  Autumn  Great  Ses- 
sions in  mSO,  the  fine  levied  at  those 
Sessions,  wherein  Lloyd  and  Price  were 
demaiuiania,  and  Mary  Nidiolaa  wu  de- 
forciant, was  then  annexed  to.  tbe  said  toU 
of  fines  levied  at  the  said  Great  Sessiofis 
in  that  year.  It  appeared  to  be  the  general 
and  uniform  practice  in  that  part  of  the 
country  to  proclaim  all  the  fines  levied  at 
the  Sessions  immediately  before  tbe  cloae 
of  tbe  evening's  court  of  tbe  last  day  bat 
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one  of  the  s«id  Session^  until  all  the  pro^ 
claiiMlMiu  required  by  the  stainte  had 

been  made,  whether  such  fines  required 
proclamations  or  not;  but  that  minutes  of 
such  proclamaiions  were  never  indorsed  on 
the  backs  of  the  rolls  of  the  fines  so  levied 
and  proclaimed  previous  to  the  abolition 
of  the  Welch  judicature.  It  also  appeared 
that  the  foot  or  conclusion  of  tlie  fines  was 
but  in  a  few  instances  made  out;  and 
when  office  copies  of  fines  were  applied 
for,  the  proclamations  belonging  to  any 
particular  fine  were  taken  from  a  footing 
which  might  be  annexed  to  another  fine 
on  the  same  roll.  Tlie  first  proclamation 
of  the  fine  was  always  made  at  the  ees* 
aions  in  which  the  fine  had  been  levied, 
and  the  second  arKl  third  proclamations  at 
the  two  succeeding  sessions.  It  also  ap? 
peared,  that  at  iht-  Auiumn  Great  Sessions 
of  1830,  the  crier  gave  notice,  in  open 
court,  i<f  proclaiming  all  fines  levied  at  the 
Gn  at  Sessions  for  Carmarthen  in  1830,  and 
thereupon  the  roll  of  fines  at  tlie  Sessions 
was  read  out,  and  proclamation  made  in 
court  by  the  then  secondary  of  the  said 
Court  of  Great  Sessions. 

K  B^UUamg  shewed  cause,  and  contend- 
ed, that  the  Court  ahould  not  interfere 
apM  an  dccaaion  like  the  present*  and 
t^e  a  step,  the  result  of  which  would  be 
to  make  the  record  of  a  fine  appear  dif> 
ftrent  from  that  which  it  really  was.  He 
referred  to  FUh  v.  Brocket  {I)  for  the  pur- 
pose of  shewing  the  accuracy  with  which 
the  proclamations  should  be  made  ;  and 
where  one  of  the  sixteen  proclamations, 
required  by  the  4  Hen.  7,  being  void,  as 
nude  on  a  Sunday,  all  were  adjudged  null ; 
and  he  distiuj^uished  the  case  from  that  of 
Petba  V.  OodMoive  (2),  where  proclam8< 
tions  were  Buffered  to  be  amended.  In  Ex 
parte  Afotley  ^  Uxor{S\  the  Court  would 
not  allow  a  fine  to  be  amended  by  alterii^ 
the  surnames  of  the  deforciants,  though  it 
waa  sworn  that  a  wrong  name  had  been 
inserted  by  mistake ;  Lord  Alvanley,  C.J. 
observing,  "That  if  the  Court  allowed  the 
amendment  to  be  made,  he,  as  Master  of 
the  Rolls,  would  not  have  granted  a  new 
writ  of  covenant."  The  neglect  might  also 
have  been  attended  with  consequences 

(1)  1  Plowd.  965. 

tt)  13  Rep.  54. 

<S)  t  Bos.  «t  Pal.  455. 


most  prtgndinal  to  the  opposite  parties, 
as  the  latter  might  auppose.it  to  be  a  fine 
at  common  law,  and  consequently  that  no 
entry  would  be  required  to  avoid  it.  Be- 
sides, tliere  was  nothing  by  which  the 
Court  could  amend ;  and  for  these  reasons 
there  was  no  ground  for  the  application. 

The  Court  intimated  a  wish  to  inspect 
the  roll,  and.  upon  inquiry,  having  found 
that  the  record  remained  in  the  same  cus- 
tody as  heretofore,  under  the  1  Will,  4. 
c.  70.  s.  27,  desired  that  it  should  be 
brought  in  and  placed  in  the  hands  of  their 
officer,  and  they  enlarged  the  rule  until 
the  first  day  of  Trinity  term.  The  matter 
being  now  brought  on  fi>r  discussion — 

IriHiam*  again  resisted  the  application. 
He  cited  and  relieil  on  Hopmod  v.  WaU$ 
(4),  where  6nal  judgment  was  entered  on 
the  roll;  but  the  judgment,  according  to 
a  practice  said  to  have  prevailed  for  100 
years,  was  not  docketed  as  required  by 
the  4  &  5  W.  &  M.  c.  80.  s.  8,  and  the 
Court  of  Kind's  Bench,  upon  an  applica- 
tion to  have  the  judgment  docketed  nwic 
pro  time,  held,  diat  they  had  no  power 
to  make  such  order. 

TiHSAL,  CJ^This  is  an  application  1^ 
whidi  the  Court  are- called  on  to  supply  a 
defect  in  the  foot  of  a  fine,  occasioned  by 
the  misprision  of  the  clerk,  llie  ordinary 
practice,  with  regard  to  the  proclamations 
in  that  part  of  the  country,  appears  to  have 
been,  that  the  proclamations  of  all  the  fines 
which  had  been  made,  should  be  entered 
upon  the  back  of  one  fine,  and  the  officers, 
when  called  upon,  were  to  transfer  that 
which  was  required  to  the  back  of  the  parti- 
cular fine ;  and  here,  where  three  proclama* 
tions  ought  to  be,  we  find  only  me  entered. 
Now,  with  regard  to  the  fact  of  the  odier 
proclanutions  being  made,  we  have,  upon 
diiamaiter,the  affidavit  of  a  party,  atating, 
that  when  the  late  Deputy  Frathonotary 
of  the  Court  of  Great  Sessions,  a  ministe- 
rial ofBeer,  whose  duty  it  was  to  do  so, 
drew  out  and  handed  to  him  the  minutes 
of  proclamations,  and  mentioned  to  him 
that  those  minutes  of  proclamations  would 
do  for  and  applied  to  all  the  fines  annexed 
to  the  roll  of  fines  levied  at  the  Great  Ses- 

(4>  5  B.  &  Ad.  1056 :  a.  e.  3  Law  J.  R«p.  (n  j.) 
K.B. 109. 
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sions  in  1890 ;  the  fine  in  quettioilt  in 
which  Lloyd  and  Price  were  demandantt, 
and  Mary  Niehdas  was  defofdant,  was 
then  ann^ced  to  the  said  roll.  With  regard 
to  the  second  proelainstion,  there  is  no 
doubt  of  its  being  made  in  the  usual  man- 
ner, entered  upon  the  back  of  the  roll ;  and 
as  to  the  others,  it  is,  I  think,  equsHy  cer- 
laip  that  they  were  made.    In  addition  to 
the  testimony  above  referred  to,  we  have 
also  the  affidavit  of  the  crier,  who  gav« 
notice  in  open  court  of  proclsiming  all 
fines  levied  at  the  Great  Sessions  for  1830; 
and  also  stating,  that  thereupon  the  roll  of 
fines  levied  was  read  out,  and  proclama- 
tion nade  in  court    This,  as  it  appears 
to  ne,  is  merely  the  misprision  of  the  offi- 
cer ;  and  the  queatkm  ia  redneible  to  Chist 
ate  we  to  allow  the  aufa^ect  to  auflfer  in 
oonaeqnence  of  sndi  mistalte,  when  -wa 
have  the  proper  evidence  to  shew  that  the 
proelaraetions  were  msde  f  As  to  the  hard- 
ship  which  has  been  spoken  of,  that  the 
party  might  have  thought  it  to  be  a  fine  at 
oommon  law,  and  so  need  not  have  entered 
to  avoid  it;  if  such  indeed  had  been  the 
case,  if  the  mistake  hsdooeasioned  trouble 
or  created  expense,  we  would  not  allow 
the  party  the  remedy  which  we  •  do,  imtil 
be  bad  n>iab«rscd  his  oppoacnt  those  eotta 
whieh  he  ineurrtd,  aftd  oMnpansated  him 
fcr  the  trouble  taiAich  he  had  baaii-OKpaa* 
ed;tet  no  suefa. hardship  or. inccMmaewM 
appear  to  luve  oeonrad,  «iid  it  is  not  right 
to  ^iply  the  soppoaed  oowc^eMees  of  • 
possible  case  to  a  general  prmeiple.  Am 
to  the  caae  of  Hofmoad  v.  WatU^  where 
tbeCmtrt  of  King's  Bench  refused  to  allow 
n  jadgasent  .to  W  entered  rimc  pro  Imo, 
thou^  in  that  ease  the  practice  acted  upon 
fi>r  lAO  yaara  had  been  puraued,  that  dees 
not  bear  upon— it  is  perfectly  distiagoish- 
able  from  the  pveaem.    The  case  there 
referred  to  dieiiiode  of  doeketiDg,  adopted 
by  the  officers;  and  if  the  Court  had 
gcoated  the  ap^ication,  they  wouU,  in 
afect,  hove  beao  repealiBg  the  ttotuto  4& 
A  W.&       the  flrdoeetMi  of  which  atataa 
the  coosaqMoee  of  thojndgmaat  not  being 
slockeled  t  ond  the  Sod  section  peuMa  out, 
with  expieas  minuteness,  the  mode  of 
dodming.    There  was  «e  docket  of  the 
judgment,  according  to  the  ststute;  and 
if  the  Court  had  granted  the  application, 
they  would  have  been  repealing  die  law. 


Hius,  there  is  no  analf^  betswte  the 
cases,  and  the  rule  should  be  mado  idiso* 
lute. 

Pakk,  J.~I  am  of  the  ssme  opinioo.  I 
own  I  was  at  6rst  staggered  very  ranch  by 
the  case  cited  from  the  Court  of  King's 
Bench  ;  but  upon  looking  at  it,  and  tlis 
statute  on  which  it  waa  founded,  I  find  it 
bears  no  resemblance  to  the  present.  The 
decision  there  dep«>ded  on  the  particular 
way  in  which  me  judgment  should  be 
docketed ;  and  there,  although  the  prac- 
tice of  100  years  had  been  observed,  the 
Court,  if  they  had  done  that  whieh  was  re- 
quired, woiUd,  as  has  been  truly  said  by 
my  Lord,  have  been  repealing  the  wcHrds 
of  the  statote ;  and  thus  it  was  impossible 
for  them  to  auflfer  judgment  to  be  entered 
mmc  pro  tunc.  We  therefore  are  not  bound 
by  tfaiat  case.  As  to  the  mode  of  enterii^ 
proclamations  upon  the  record,  there  is  no 
statDte  upcm  the  subject.  Mr.  Williams 
hu  admitted,  that  he  could  find  none,  and 
if  such  existed  he  would  hsve  found  it. 
All  the  facts  necessary  for  the  purpose  aie 
supplied  here ;  everything  tends  to  shew 
that  this  is  a  misprision  of  the  elerk,  and 
it  would  be  most  unjuM  to  mtka  the  party 
auflTer  in  consequeoce. 

Vaoohav.J.— lagree.  Hie afanple quae- 
lion  here  is,  if  the  Court  are  aatined  tfcat 
this  iriiieh  is  eom^aincd  4^  has  been  oeca- 
aioned  by  the  misprision  of  -the  clerk. 
Withvegind  to  the  statute  6  W.  ft  M. 
e.  SO.  upon  wbi^  the  ossein  the  Court  of 
King's  Bench  depended,  it  is  now  up- 
mrds  of  forty  years  since  I,  as  conneei, 
oontonded,  in  Hickef  v.  Hayttr{ii)y  that 
on  a  plea  of  piate  admmiHrmit  to  a  debt 
on  a  judgment  against  the  intestase,  not 
dook^cd,  the  defendant  might  give  in  cn- 
denoe  payment  of  bond  and  other  apecial^ 
debt!,  which  exhausted  all  the  assets,  ia- 
vsmaeh  as  by  the  statute  a  d^t  onahid^- 
ment  not  docketed,  is  put  on  a  level  wHk 
simple  contract  debts  (6).  Lord  Ketqm 
resisted  the  conclusion  for  a  long  dme, 
and  yieUcd  aasent  alowly  and  relnclantly. 
The  vary  words  of  the  statute  rendered 
the  eondnsion  attained  by  the  Court  of 
King's  Bench  necesssry.  They  pot  upon 
the  words  the  only  constractioo  which  ibey 

(5)  6  T«rm  R«p.  384. 

(6)  VidsSteslv.Botks,lBos.fcPal.98r. 
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could  bear;  bat  bere  the  caw  ii  qwice 
diSereiit. 

CoiTHAii,  J.  —  The  argnwat  which 
itnick  me  most  was,  that  vre  were  called 
■pon  to  amend  a  record,  and  that  we  had 
Dothing  to  amend  by.  But  we  haTe  tome- 
tbii^  to  amend  by,  namely,  the  foot  of  the 
fines,  on  which  the  prorlamationa  should 
be  altered.  If  a  book  had  beea  merely 
kept  by  the  officer,  it  would  be  sufficient 
to  amend  by.  Thus  the  facts  upon  which 
the  applnation  is  resisted  fiiil  alK^thcr. 
Hardship  has  been  apoken  of,  but  none 
haa  occurred ;  nor  was  there  any  likely  to 
oeeur,  for  if  the  party  wUbed,  or  tho^ht 
k  worth  hm  whBe,  to  know  if  proelaina« 
Uons  of  the  fine  were  made,  he  could  have 
disoosercd  it  by  making  inquiries  of  the 
i^fieer,  who  was  authorised  to  give  out  the 
fine.    I'he  rale  should  be  made  abseltite.^ 

RuU  abaeiuttf  for  the  clerk  of  the  peace 
of  the  county  of  Carmarthen  to  indorse  on 
the  roll  of  fines  levied  at  the  Autumnal 
Great  Sessions  for  the  said  (ounty,  in  the 
year  1800,  all  the  proclamations  waade  of 
the  above  fine,  then  and  there  levied,  and 
also  on  the  back  of  the  writ  of  covcnantf 
and  otlier  proceedings  of  the  said  fine,  ao 
as  to  perlect  ihe  said  fine* 


}838     r^i"*   *•   sraPMinON  and 
June  8    J    OTHSas,    axscoToas  or 

CavenatU — QuUt  Enjoyment — Power  to 
demiMe. 

An  imij^iied  general  eooauaU  i$  fM^/Cerf 
amd  rettricted  by  tie  eapreee  eooenmtmhick 

Tkerefareti^ere  the  leuor  demieedt  kaetd, 
amd  Ut  farm  Ut  eertohi  preamce,  fur  • 
tern  for  whkk  ka  woe  not  entUled  to  itM, 
amdtkemJtntme  eontahud  m  eenenant  that 
tMe  pLnnt^  thouU  ^tiy  enfoy,  during 
tke  fsrai,  wi^Aoal  let^  «h<,  MhiMp,  Amdrancrf 
or  imtemptim  wAo/rrer,  by  or  from  the  let- 
aoer^  hie  executor*,  admiamtrator$t  ^c.  or  any 
ptraem  or  pereone  elaimingtortoelaim  from^ 
tknmgkt  nmder,  or  in  truet  for  /mm,  t/um,  or 
any  of  them : — Heidt  that  am  action  ctmid 
moi  be  nuunlained  upon  Ihe  general  eoeeaotU 
imtplied  by  the  word  **demkei*'  that  the  ieemr 


hadpomer  to  demise  for  the  term,  such  general 
cooenant  being  rettricted  by  the  expreee  co* 
venaxt  for  qiUet  eiyoyment,  wAtcA  foltomed* 

The  declaration  all^^,  that  heretofore, 
to  wit,  on  the  £7th  of  October  18S6,  by  a 
certain  indenture  then  made  by  and  be* 
tween  the  said  T.  Gutterson  on  thb  one 
part,  and  the  i^aiKtifi*  upon  the  other,  ono 
part  of  which  said  indenture,  sealed^  &c; 
the  said  T.  Gutterson,  for  the  eoesider* 
ations  therein  ntentioned,  did  demise,  leaser 
and  to  farm  let  unto  the  said  pUintiff,  all 
those  two  messuages  or  tenements  dtuntei 
staDding,aiid  beii^  in  Alderbert,  oAetwist 
Addle  Street,  b^ng  Nos.  U  and  IS,  «■ 
the  aouUi  side  of  ne  aaid  atreet,  ia  tb« 
parish  of  St.  Hary,  &c.,  i»  the  dty  ef 
Ltmdon,  aa  the  same  were  then  in  the 
tenure  or  occnpation  of  the  said  plaintilfi 
and  all  and  stngalar  yards,  lights,  ease* 
meats,  &c.,  and  appurtenances  whataoever 
to  the  sane  messuages  or  tenements  bc^ 
longing,  &0.,  to  have  and  to  hold  unto  the 
plahitiff,  his  executors,  admiBistratorsysnd 
assigns,  from  the  iSth  of  Deramber  iben 
next  ensning,  for  and  during,  and  unto 
the  end  and  term  of  forty-oine  years^ 
wanting  ten  days  from  thence  next  enaiH 
ing,  and  fhlly  to  be  eemplete  and  ended* 
yiekUi^  and  paying  therefore,  yeariy  and 
every  year*  darug  the  aaid  term,  noto  the 
awl  Thonaa  Gntteraon,  his  cxecators* 
administratora,  and  asaigns,  the  clear  rent 
or  sum  of  80/.,  of  lawful  money,  tec.,  by 
four  equal  quarterly  payments,  on  &c.,. 
free  and  clear  of  and  from  certam  rates 
and  taxes  in  the  said  indenture  porticuM 
larly  specified ;  and  the  said  [daiotiff  did,, 
by  the  said  indenture,  covenant,  promise, 
and  agree  for  himself,  his  executors,  ad- 
ministrators, and  assigns,  to  and  with  the 
said  Gutterson,  his  executors,  administra- 
tors, frc,  in  manner  flawing,  that  is  to 
aay*  that  the  said  riaintiff,  hia  exeetMorBy 
adi^nialratora,  and  aan^s,  should  and 
wotdd,  at  his  and  their  own  proper  costa 
and  charges,  withia  the  space  of  one  year,, 
frcmi  the  commencement  of  the  aaid  term, 
take  down  and  re-build  the  party-wall  be- 
tween the  said  two  messuages,  and  also 
take  down  the  fr<mts  of  the  two  said  mee- 
suages  next  Addle  Street,  and  re-build  and 
carry  up  new  ones,  &c.,  supported  by  sub- 
stantial Btrpng  posts ;  then  a  covenant  for 
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re-building  the  back-front,  and  putting  the 
entire  premtifes  into  good  and  substantial 
repair,  to  the  satisfaction  of  the  su^eyor 
of  the  said  Gutterson,  his  executors,  &c. ; 
and  the  said  Gutterson  did,  by  the  said 
indenture,  for  himself,  his  executors,  ad- 
ministrators,  &c.,  covenant,  promise,  and 
agree  that  the  said  plaintiff,  his  executors, 
&c.,  paying  the  said  rent,  and  performing 
all  the  covenants  in  the  said  indenture 
contained,  which,  on  his  and  their  part, 
ought  to  be  performed,  according  to  the 
true  intent,  &c.,  should  and  might  peace- 
ably and  quietly  have,  hold,  use,  occupy, 
possess,  and  enjoy  all  and  singular  the  said 
aeveral  tenements  and  messuages,  and  the 
■ppurteriances  thereunto  belonging,  for 
and  during  the  said  term,  without  any  let, 
suit,  trouble,  hindrance,  or  interruption 
vhatever,  by  or  from  the  said  T.  Gutterson, 
his  executors,  administrators,  &c.,  or  any 
person  or  persons  whomsoever,  claiming 
or  to  claim  from,  through,  under,  or  in 
trust  for  him,  them,  or  any  of  them,  as  by 
the  said  indenture,  reference  being  thereto 
mode,  will,  amongst  other  things,  more 
fully  or  at  large  appear:  by  virtue  of  which 
said  indenture,  Uie  said  plaintiff,  after- 
wards, to  wit.  on  the  25th  of  December 
18S6,  aforesaid,  entered  into  and  upon  the 
said  several  premises,  with  the  appurte- 
nances, and  became  and  was  possessed 
thereof;  and  although  the  said  plaintiff 
hath  always,  from  tlw  time  of  the  making 
of  the  said  indenture  hitherto,  performed 
and  kept  all  and  singular  the  said  core- 
aants  and  agreements  in  the  said  indenture 
mentioned,  which  were  on  his  part  to  be 
paid,  done,  and  kept,  according  to  the  true 
intent  and  meaning  of  the  said  indenture, 
and  although  the  said  plaintiff  did,  within 
the  space  of  one  year  from  the  said  20th 
of  December  1836,  pay,  lay  out,  and  ex- 
pead  a  large  sum  of  mtmey,  to  wit,  the  sum 
of  2,0001,  in  and  about  the  taking  down 
and  re-building  the  party-wall  between 
tlie  said  messuages,  and  in  taking  down 
the  frcmts,  fte.,  and  in  re-building— aver- 
ment of  the  performance  of  idl  other  cove- 
narits ; — and  although  T.  Gutterson  did  not 
die  till  after  the  iSth  of  December  1836, 
nor  till  the  10th  of  Juiuary  18S7,  yet  the 
plaintiff,  in  fact,  saith  that  said  T.  Gutter- 
son  had  not,  at  the  time  of  the  sealing  and 
delivering  ohT  the  said  indoiture,  or  at  any 


other  time  during.his  lifetime,  nor  had  they, 
the  said  defendants,  at  any  time  before  the 
commencement  of  this  suit,  power  and 
authority  to  demise,  lease,  and  to  farm 
let  the  said  messuages  and  tenements,  with 
the  appurtenances,  to  the  said  plaintiff,  hn 
executors,  &c.,  for  and  during  the  full  end 
and  term  of  forty-nine  years,  wanting  ten 
days,  as  in  the  said  indenture  is  mentioned, 
by  means  of  which  said  several  premises, 
the  said  plaintiff  hath  lost  and  been  de- 
prived of  the  said'several  sums  of  money 
so  paid,  laid  out,  and  expended  by  him, 
the  plaintiff,  in  and  about  the  pulling  down, 
altering,  re-building,  amending,  &c.  dw 
said  messuages  or  tenements  so  alleged  to 
be  demised  as  aforesaid;  and  plainti^ 
in  fact,  saith,  that  the  said  T.  Guttenoo, 
in  his  lifetime,  although  often  requested 
so  to  do,  did  not  keep,  nor  have  they,  ibe 
defendants,  as  such  executors,  &c.,  since 
the  death  of  the  said  T.  Gutteraoo,  kept 
the  said  covenants  so  made  by  the  said  T. 
Gutterson,  for  himself,  his  executors,  &c., 
with  the  plaintiff  in  manner  and  form,  &c, 
but  have,  and  each  of  them  hath  hitherto 
wholly  neglected  and  refused,  and  the  de- 
fendants still  neglect  and  refuse  so  to  do, 
to  the  dam^e,  &c. 

Special  demurrer — assigning  for  causes, 
that  the  mere  want  of  power  to  ^rant  the 
lease,  for  the  full  .term  of  forty-nine  years, 
wanting  ten  days,  does  not  appear  on  the 
ftee  of  the  dedaration,  to  be  •  breach  of 
the  express  covenant  deduvd  upon :  that 
the  subsequent  all^ations  as  to  the  loss 
of  the  money  expended,  Mid  aa  to  the  not 
keeping  and  breaking  the  covenant,  are 
too  general:  and  that  the  supposed  breach 
or  breaches,  or  which  is  alleged  as  such,  is 
merely  a  state  of  facts,  which,  though  coo- 
sistentwith  the  supposition  of  there  having 
been  a  breach,  may  yet  have  arisen  with- 
out any  breach  at  all;  and  that  no  snflBcieat 
breach  is  alleged.  Joinder. 

The  margin  was  thus  marked : — Hm 
defendants'  point  is,  that  the  genml  co- 
venant implied  by  the  word  "demise,"  h 
restricted  by  die  express  covenant,  «kl 
that  the  mere  want  of  power  to  grant  the 
^ase  is  not  a  bi-each  of  the  express  cove- 
nant. For  the  plaintiff,  it  was  contended, 
that  under  the  circumstances  set  forth  in 
the  declaration,  the  covenant  impli^  by 
the  word  "demise,"  is  not  restricted  1^ 
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tlie  express  covenant;  and  that  the  want  of 
power  to  grant  a  lease,  admitted  in  these 
{headings,  is  a  breach  of  the  covenant  set 
out  in  tike  deoUration. 

ChanmeUt  for  the  demurrer. — The  deci- 
SMD  of  the  case  will  depend  upon  whether 
the  eflfect  of  the  implied  general  covenant, 
which,  it  is  admitted,  would  be  created  by 
the  word  "  demise,"  is  or  is  not  restricted 
and  qualified  by  the  express  covenant  set 
forth  in  the  declaration  ;  and  a  reference 
to  the  authorities  will  leave  no  doubt  that 
the  affirmative  of  the  proposition  has  Iwen 
Jotog  established.  The  question  has  been 
expressly  determined  in  Noke't  c««(l), 
where  in  debt  on  bond,  tbe  case  was,  this 
de&odftnt  demisesi  to  the  plaintiff  a  house 
in  London,  by  tbe  words,  '*  demise,  grant," 
&e. ;  and  the  lessor  covenanted  that  the 
lessee  should  enjoy  the  hoose  during  the 
tern^  without  eviction  by  the  lessor  or 
any  claiming  nn^r  him,  and  the  lessor 
was  bound  to  perform  all  covenants,  &c. : — 
it  was  held,  that  for  the  covenant  in  law 
upon  tbe  words  "  demise  and  grant,"  the 
assignee  shall  have  a  writ  of  covenant  ; 
and  it  was  also  held  by  Popham,  C.J.  and 
per  Mam  Curiam,  '*  Uiat  tbe  said  express 
covenant  qualified  the  generality  of  the 
covenant  in  law,  and  restrained  it  by  the 
mutual  consent  of  tbe  partiea,  that  it  shoald 
not  extend  further  than  the  express  cove- 
nant." 'i'o  the  same  effect  is  the  modern 
deciuon  in  Merrill  v.  Frame  (S^  where  it 
was  held,  that  if  a  lease  contain  a  covenant 
for  quiet  eim^rment  against  the  iessor,'and 
chose  who  claun  under  him,  the  lessee  can- 
not, upon  an  eviction  by  a  paramount  titlet 
recover  under  the  implied  covenant  for 
general  title,  implied  in  the  word  "demise," 
Thus,  it  appears,  that  the  party  has  no 
right  to  rely  upon  a  covenant  implied  by 
law,  where  there  is,  as  in  the  present  case, 
an  express  covenant ;  and  the  question  is 
reducible  to  this,  is  the  incompetence  on 
the  part  of  the  lessor  to  demise  for  the 
term,  a  breach  of  the  express  covenant  ? 
It  clearly  is  not,  as  there  is  not  in  tbe  co- 
venant an  auction  of  such  power. 

Ogle,  contriU— In  opposidon  to  that 
whi^  is  alleeed  for  the  defendant,  it  is 
maintained,  that  where  there  is  a  demise, 

(1)  4  Rep.  80. 
(S)  4  Taunt.  3«9. 

Nbw  Sbbibi,VII.— C.P. 


under  circumstances,  and  in  language  u« 
milar  to  the  present,  there  are  two  cove- 
nants perfectly  distinct,  implied  by  law— 
one  the  covenant  for  quiet  enjoyment;  the 
other,  that  the  party  has  the  power  to  de- 
mise for  th%  term ;  and  these  covenants  are 
fbr  the  attainment  of  diflferent  distinct  pur- 
poses. The  cases  upon  the  subject  are 
sufficiently  numerous  to  shew  that  the 
judgment  of  the  Court  caiwot  be  in  favour 
of  the  demurrer.  In  Holder  v.  Taylor  {$), 
an  action  of  covenant,  the  declaration  set 
forth  a  lease  for  years,  by  the  word  *'  de- 
miti"  which  iroporti  a  covensnt,  and  shews, 
that  at  the  time  of  the  lease  made,  the 
lessor  was  not  seised,  bnt  a  stranger,  and 
so  the  covenant  in  law  broken.  But  the 
plaintiff  did  not  lay  any  actual  entry  by 
force  of  his  lease,  nor  any  ejectment  of  the 
stranger,  nor  any  claiming  under  himt 
whereas,  it  was  ejected,  that  no  action  of 
covenant  would  lie,  aa  there  was  no  ex- 
pulsion ;  but  the  whole  Court  was  of  opi- 
nion, that  sn  action  did  lie,  for  the  breach 
of  covensnt  was,  that  tlie  lessor  had  tahen 
upon  him  to  demise  that  which  -he  could 
not,  for  the  word  "  demist"  imports  a  power 
of  letting,  as  **dedi,"  a  power  of  giving. 

[TiRDKL,  C.J.— Are  not  the  last  words 
of  the  case  adverse  to  the  plaintiff?  Are 
they  not  as  follows "  But  if  it  were  an 
express  covenant  for  quiet  enjoying,  it  were 
perhaps  otherwise"?] 

Tbe  words  are,  no  doubt,  as  cited;  but 
they  were  extra-judicial,  and  had  no  bear- 
ing upon  the  case.  To  the  same  eiftct  ia 
Frtuer  v.  Skey  (4),  the  marginal  abstract 
of  which  is,  "  Sembte,  under  the  word  *  de- 
mise' the  lessee  msy  maintain  an  action 
of  covenant  against  the  lessor  for  not  hav- 
ing sufRcient  power  to  demise  tbe  whole 
term,  whereby  the  plaintiff  is  put  to  ex- 
pense in  procuring  a  better  title  for  the 
whole  term"  (5).  So  tn  Burnett  v.  /^yiicA(6), 
it  is  said,  by  Idttledale  J.,  **  An  action  of 
covenant  will  lie  by  the  lessee  against  the 
lessor  upon  the  word  '  demise'  in  Uie 

(3)  Hob.  la. 

(4)  t  Chit.  Rep.  646, 

(5)  Tlita  Hnd  others  are  detcribed  byMr.Chiltr 
fo  be  Tslnable  dMtaioni  of  the  Conrt  of  King  a 
Beoefa  after  1785,  nod  are  naid  by  bim  to  be  Uken 
from  the  Paper  Books  of  Aeborst,  J.,  with  the  ar- 
^umeata  of  counsel,  and  the  deoiaiona  of  tbe  Court, 
in  bis  own  handwriting. 

(6)  SB.&C.589;s.e.4LawJ.IUp,K3. 174. 
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l^ase;  but  that  word  expresses  a  covenant 
in  law  oa  the  part  of  uie  lessor,  that  he 
has  good  title,  and  that  the  lessee  shall 
quietly  enjoy  during  the  term,  and  there* 
fore  if  the  lessee  be  ousted  during  the 
terra,  an  action  of  covenant  will  lie  by  htm 
against  the  lessor."  To  the  same  effect  is 
the  opinion  of  Lord  Hale,  in  Nortnim  v.  Ftu- 
ter{7),  where. he  says,  "If  I  covenant  that 
1  have  lawful  right  to  grant,  and  that  you 
shall  enjoy,  notwithstanding  any  claiming 
under  me,  these  are  two  several  covenants, 
and  the  first  is  general,  and  is  not  qualified 
by  the  second." 

[TiHDAL,  C.J.— This  is  one  way  <tf  put* 
ting  the  case ;  is  not  the  learned  Judge 
speaking  of  two  express  covenants  ?] 

llie  case  from  Hohart  shews,  that  the 
plaintiff  need  not  wait  fisr  an  eviction. 
Why,  from  analogy  to  the  reasoning  of  Lord 
Tenterden,  in  Bryan  r.  Lem»  (8),  should 
a  man  undertake  to  let  that  which  be  has 
not  '/  In  support  of  the  doctrine  contended 
for,  that  the  generality  of  one  covenant  is 
not  restrained  by  quaUfied  covenants,  the 
Court  may  be  referred  to  HomU  v.  Rick- 
9rda{d),  SalUmnv*  HoiuUHm{lO),HeiseY. 
SteveiiMon{ll\  Barton  V.  Fit*gerald {It), 
and  Gamtjord  v.  Gr^gkhiXi),  Milner  v. 
HorUm{\4i),  where  it  was  held,  that  cove- 
nants in  ftn  indenture  of  ssk,  tliat  the  co- 
venantors were  seised  of  a  good  estate  in 
fee  simple,  and  good  right  to  convey, 
were  qiuUified  and  restricted  by  a  stibse- 
quent  covenant  for  quiet  enjoyment  wtUioitt 
any  let,  &c.  by  them,  their  heirs,  and  other 
persons  claiming  under  them,  will  not  avail 
the  defendant,  aa  the  decision  may  be  con- 
sidered overruled  in  Smtkv,  Compton  (lA), 
where  it  was  held,  that  the  second  covenant 
for  good  title  against  all  persons,  was  ab* 
solute,  and  not  to  be  qualified  by  reference 
to  the  other  covenants,  inasmuch  as  there 
were  no  words  either  in  the  second  cove* 
nant  itself,  or  in  preceding  or  snbseqtient 
onesi  to  connect  it  with  tfaeu.   Hiere  )hn 

(7)  1  Mod.  101. 

(8)  Ry.  &  Moo.  366. 

(9)  llEMt,63S. 

(10)  1  Bing.  43S;  ■.  o.  t  Law  J.  Rsp.  CP.  93. 
<11)  3  Boa.  &  PtO.  665. 

(IS)  Id  Eut.  &80. 
(IS)  1  SaoDd.  51. 
(14)  M'Clel.  647. 

hi)  3  B.  &  Ad.  i99i  ro.  1  Uw  J.  R«p.  (li.s.) 


Court  diitclaimed  Mil»er  v.  H»r1m,  aid 
said  tliey  were  not  bound  by  its  anthority. 
The  very  language  of  pleading  shews  that 
the  meaning  of  the  wora  "  demiae"  is  not 
so  peculiar  and  confined  aa  it  is  said. 
Might  not  a  party,  in  settuig  out  and  re* 
lying  upon  express  covenants,  use  the  word 
'*  demise"  7  He  also  referred  to  Com.  Dig. 
*  Covenant.'  A,  4.  Duke  ^  Sti  JIbmu  t. 
£Aore(16),  and  to  PkUi^  v.  Fldimg{n), 

TiNDAi,  C.J. — I  see  no  reaatm  to  alter 
tlie  opinion  which  I  formed  in  the  early 
part  of  the  argument  of  this  case.  The 
rule  of  law,  by  which  the  question  is  to  be 
decided,  bin  been  laid  down  accorAtely 
and  wecisely  in  Nohe'$  cuss,  as  rqmrted  bgr 
Lord  Coke,  and,  aa  I<  think,  more  correeily 
than  by  Sir  G.  Croke,  in  his  ilsperto  ^ 
ihe  Tme  of  Queen  EUattbeth{\S)*  Now, 
without  taking  into  consideration  aa  tm 
which  of  these  two  writers  had  it  more  in 
his  power,  or  had  a  better  opportunity  to 
state  the  opinions  of  the  Judges,  Lord 
Coke  has  stated,  afiSrmativrly  and  poai* 
tively,  that  on  which  Sir  G.  Crt^e  is  sileat. 
Lord  Coke  has  said,  '*  It  was  held  by  Pim> 
lum,  C.J.,  et  per  tatam  Ciiridm,  that  the 
said  exi»-es8  covenant  qualified  the  gene- 
rality of  the  covenant  in  law,  and  restrained 
it  by  the  mutual  consent  of  both  parties, 
that  it  should  not  extfcnd  further  thaa  iIm 
exweas  ooveiiant,  jjwia  eieaua  genenSa  mm 
refert  ad  ea^praea  in  this  case."  Whilst 
the  statement  upon  the  atdtject  by  Sir  G; 
Croke  is  this :  *'  But  Foster,  not  being  of 
counsel  in  this  case,  put  tlw  Justices  in 
mind  of  one  Hamotute  cox  in  this  eoart, 
in  which  it  was  ruled,  that  an  expreea  otH 
venant  shall  take  away  the,  covenaitt  ia 
law.  And  to  this  opinioa  Popbam  in- 
clined ;  hut  the  other  Justices  did  not.  dc* 
liver  any  opinion  thereon."  This  propo- 
sition he  utters  when  there  is  an  ax|ireM 
atiBrmation  of  the  contrary  by  Lmrd  Cake. 
And  this  doctrine^  thus  expoundsA^  An 
latter,  is,  I  thmk,  to  he  taken  now,  it 

(16)  1  H.  Block.  t79. 

(17)  t  H.  Black.  123. 

(16)  Vide  tfae  obcerration  of  Lord  Keeyoa  aa 
to  G*.i.  E)u.TiB.  •<  Tba  oaaaa  inOn.  Slia.  ««  asM 
Mt  to  bs  of  auob  pttat  aaA»rity  u  tbosa  thm 
latter  part  of  Croka'a  lifetime.  1  ramamber  to  liav* 
heard  Mr.  Justice  Foater  aay  ao." — Trial  of  th* 
Earl  of  Thaoet  and  Mr.  Fs^ssoo  for  a  rioC.  tu. 
Howed'a  Stats  Ttiab,  V«l.  ST.  (1799,)  p.  951. 
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Ims  been  fWmi  dw  time  of  tb«  wriUr,  to  btt 
the  law.  The  word*  of  the  rule,  it  should 
be  recollected,  are, "  the  said  expreti  cove- 
nant qualified  the  generality  of  the  core- 
oant  in  law."  Now,  in  the  argument  it  has 
been  contended,  and,  I  admit,  with  tnucli 
ingenuity,  that  the  legal  signification  of  the 
word  "  demise"  is  not  to  be  considered 
a»  one  alone  ;  bot  that  it  is  divisible  into 
two  parta>  one  of  which  is  a  power  to  grant 
Ae  Itlung  dcmiBed,  the  other  refers  to  and 
comprmnds  tfac  eovenant  for  quiet  en- 
jo^Bwnt.  I  UB  not  prepared  to  say,  that 
tbia  ma^  not  be  the  case  if  the  word  were 
bft  to  Its  Mtnral  meanii^ ;  but  I  do  iftot 
assent  to  <faat  eondnsion  which  has  been 
built  upon  in  the  argomcnt,  that  it  should 
be  taken  in  the  one  sense,  whilst  the  other 
should  not  be  retained  :  for  this  doctrine 
there  is  no  authority.  If,  indeed,  there  were 
two  powers  covenanted  for,  one  a  power  to 
kase,  and  the  other  a  covenant  for  quiet 
enjoyment,  in  such  case  I  can  easily  un- 
derstand that  the  words  should  not  be  re- 
stricted to  one  meaning  ;  I  can  easily  un-* 
derstand,  under  such  cinmmstanees,  that 
a  ytxty  has  no  right  to  impeseh  one  sense, 
and  require  the  other  to  be  retained.  Iliia 
appears,  frmn  the  case  cited  of  Qamtford 
T.  OfigUk,  and  frOm  that  whieh  has  been 
alknled  to  in  tbe  Court  of  King's  Beneli, 
in  which  it  is  said,  the  authority  of  the 
case  in  the  Exchequer  has  not  been  recog- 
nised. These  cases  have  established  no- 
thing more  than  that,  from  the  words  em- 
ployed, there  was  one  distinct  and  separate 
covenant  not  restricted  or  qualified ;  but 
they  have  not  established  the  doctrine  of 
a  general  demise,  importii^  a  double  co- 
venant, one  for  a  power  to  demise,  the 
Other  for  qniet  enjoyment.  If  that  which 
is  required  by  the  platntiflr  be  assented  tot 
if  the  word  be  broken  in  upon  in  <hw  aensei 
nd  if  the  one  neaning  be  taken,  as  if  fer- 
dbly  from  it,  bow,  in  such  case*  can  we 
say  that  the  other  ahould  be  retiined? 
For  this,  I  repeat  it,  there  is  no  authority; 
on  the  contrary,  the  authorities  go  to 
shew  that  the  significstion  in  the  earlier 
part  cannot  be  restricted  in  the  later.  For 
these  reasons,  we  must,  I  think,  give  the 
word  the  general  unrestricted  sense  which 
baa  been  given  it  from  the  time  of  Lord 
Goke.  To  this  signiflcMion  we  must  ad- 
here i  we  canot  dsviato  fivm  it  withonk 


weakenii^  its  import,  and,  by  so  doing, 
we  should  weaken  the  word  altogether,  hi 
consequence,  therefore,  of  the  absence  of 
any  authority  to  warrant  the  proceeding, 
and  of  the  principle  now  acted  upon  being 
in  conformity  to  the  general  understanding 
of  the  profi»sion, — Stinking,  also,  that  by 
giving  the  signification  contended  for,  we 
should  weaken  the  in^rt  of  the  word,  I 
am  of  opinion,  that  it  is  not  reasonable  to 
divide  it  into  two  parts,  good  in  one  part, 
and  bad  in  another ;  more  especially  when 
it  is  not  shewn  that  such  division  is  the 
meaning  and  intention  of  the  parties ;  and 
that  our  judgment  should  be  fi>r  the  de- 
fendant. 

Park,  J. — Notwithstanding  the  research 
exhibiteid  by  Mr.  Ogle,  he  has  not,  I  think, 
succeeded'  in  throwing  any  greater  light 
upon  the  question.  I  agree  with  my  Lord 
Chief  Justice  as  to  the  rule  of  law,  as  re- 
ported in  4  Rep,  by  Lord  Coke,  and  which 
has  been  acted  upon  to  the  present  time  ] 
and  the  statement  as  to  which  differs  from 
that  given  by  Sir  G.  Croke,  in  his  Report* 
of  the  Reign  of  EUaabeth,  With  regard  to 
the  two  writers,  we  iritonld  recollect  that 
Lcnrd  Coke  was  at  that  time  Attomev  Ge- 
neral, and  Sur  G.  Croke  was  not  then  a 
Judge,  Bor  did  he  become  so  until  twenty' 
Ave  years  after;  he  most  have  been,  there- 
fore, at  that  time,  without  wishing  to  de^ 
tract  from  his  great  and  distinguished 
merits,  a  young  man.  His  statement  is, 
that  an  amktu  curia  reminded  the  Court 
of  a  case,  in  which  it  was  decided  that  an 
express  covenant  shall  take  away  the  co- 
venant in  law ;  and  to  this  opinion  Popham 
inclined,  but  the  other  Justices  did  not 
deliver  any  opinion  thereon.  This  is  his 
statement,  as  to  that  which  Lord  Coke 
has  pronounced  affirmatively  and  positively 
to  have  been  decided  by  Poplnm  and  the 
«itire  Conrt ;  and  if  Coke  be  incorrect  in 
bisstotenent,  be  must  bavebeenmisinferm.* 
ed  indeed.  Ilie  doctrine  established  there, 
goes,  as  it  is  clear  to  me,  the  entire  length 
of  that  which  is  sought  to  be  established 
here.  As  to  Norman  v.  Foster,  which  has 
been  referred  to  for  the  opinion  of  Lord 
Hale,  I  do  not,  of  course,  wish  to  speak 
disrespectfully  of  that  eminent  Judge, — far 
from  it ;  but,  I  think,  there  is  no  difference 
between  his  doctrine  and  that  now  acted 
upon:  oa  tbe  contrary,  he  seems  to  snp^ 
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port  the  general  notion  upon  the  subject, 
and  does  not  put  it  on  the  footing  con- 
tended for.  When,  therefore,  Mr.  Ogle 
calls  upon  us  to  decide  the  question,  ac- 
cording to  Nonaan  t.  Foster,  he  calls  upon 
ns  to  put  a  construction  upon  the  case, 
which  it  does  not  warrant,  and  in  which, 
as  it  appears,  th«re  is  not  much  reason. 

Vauohan,  J.— I  am  of  the  same  opinion 
with  my  Lord  and  my  Brother  Park.  It 
would  be  quite  impossible  for  us  to  give 
our  judgment  in  favour  of  Mr.  Ogle,  with- 
out violating  the  doctrine  laid  down  by 
Lord  Coke  in  Noke't  cate,  and  which  has 
been  acted  upon  for  such  a  aeries  of  years, 
vis.  that  an  implied  contract  is  qualified 
and  controuled  by  the  express  one  which 
follows.  It  is  said,  that  in  the  construc- 
tion to  be  put  up<Hi  the  word  "  denuae," 
it  should  w  understood  as  divided  into 
two  distinct,  separate,  independent  cove- 
nants implied  by  law,  one  for  the  power 
to  demise,  the  other  for  quiet  enjoyment. 
If  there  were  no  express  covenant,  the 
action  might,  for  anything  that  I  say  to  the 
reverse,  be  maintained ;  but  as  it  must  be 
assumed  there  Ja  an  express  covenant  here, 
the  case  cannot  be  distinguished'  from 
Noke*s  case,  above  referred  to.  I'he  words 
of  the  covenant  here  are — [Here  he  re- 
peated the  express  covenant.}  Now,  I 
think  we  must,  of  necessity,  decide  i^ainst 
the  plaintiff— not  alone,  when  we  look  at 
the  fourth  resolution  in  Noke**  cote,  where 
it  is  laid  down,  accurately  and  advisedly, 
by  Lord  Coke,  that  not  Fophain  alone,  but 
the  mtire  Court  with  him,  were  of  a  cer- 
tain' opinion ;  but  when  we  also  consider 
an  obMrvation  made  by  the  writer,  after 
the  statement  of  the  resolutions,  to  the  fol- 
lowing efiect :  <*  And  there  is  great  reason 
in  the  principal  case,  that  the  particular 
covenant  subsequent  should  qualify  the 
general  force  of  the  word  *  demisi ;'  for 
otherwise  the  particular  covenant  would 
be  vain  if  the  force  of  the  word  *demUi' 
should  stand ;  and  also  these  words  '  de- 
miti  et  concetn*  are  frequent  in  every  or- 
dinary lease  that  is  made ;  and  the  best 
construction  of  deeds  is  to  make  one  part 
of  the  deed  expound  the  other,  and  so  as 
to  make  all  parts  ^ree,  and  qvoad  Jieri 
postit,  according  to  the  true  intent  and 
meaning  of  the  parties."  The  doctrine 
was  alao  IntHight  under  discuisifm  in  the 


case  in  4  Taunt.,  and  when  Sbei^rd,  Serj. 
endeavoured  to  support  the  declaration, 
and  cited  Otak^d  v.  OrigUk  to  dwir 
that  there  might  be  a  distinct  general  co- 
venant not  restrained  by  the  subaequent 
particular  covenant,  the  Court  were  de- 
cidedly against  him,  sayii^,  the  rule 
of  law  was,  that  expreuum  facit  lacitatm 
cetsare.  But  the  argument  of  the  plaintiff 
would  make  exprestum  and  tadtum  to  mean 
the  same  thing.  The  present  resembles 
the  case  now  referred  to,  and,  under  the 
circumstances,  the  action  cannot  be  main- 
tained. 

CoLTHAn,  J. — There  is  a  vast  difference 
between  express  covenants  and  those  im- 
plied b^  law,  as  appears  iqanifest  from  the 
resolutwn  so  often  referred  to^  which  ahcwa 
the  distinction  which  exiata  in  their  natare 
and  descrtptioR.  In  OmuJordT,  GrigUk, 
and  in  the  ease  in  the  Court  of  King'a 
Bench,  said  to  overrule  that  in  the  E^^ie- 
quer,  the  covenants  were  express,  and  so 
not  qufdified  or  restricted  by  those  which 
followed,  and  of  which  they  were  indepen- 
dent. In  like  manner,  in  Norma*  v.  Foster, 
cited  for  the  dictum  of  Lord  Hale,  the  cove- 
nant was  of  the  same  kind.  His  Lordship 
says,  '*  If  I  covenant,  that  I  have  a  lawful 
right  to  grant,  and  that  you  «hall  enjoy, 
notwithstanding  any  daiming  under  me, 
these  are  two  several  covenants,  and  the 
first  is  general,  and  not  qualifiei  by  the 
second."  Here,  as  I  understand,  be  la 
speaking  of  express  eovenanta.  I  agree 
with  that  which  has  been  aatd  in  argument 
by  Mr.  Ogle,  that  the  par^  pleading  an 
express  covenant  may  use  the  word  "de- 
mise." Undoubtedly,  he  may  j  but  if,  upon 
the  plea  of  n<m  ett  /actum,  he  failed  in  thv 
proof,  what  would  the  consequence  b^  X 
In  the  supposed  case  it  is  assumed,  that 
one  covenant  does  not  controul  the  other ; 
and  if  such  were  not  the  fact,  would  not  tbe 
plea  of  ttoit  est  fadum  prevail  7  As  it  s^- 
pears  to  me,  the  learned  gentleman  is  con- 
founding a  rule  of  evidence  with  a  rule  of 
pleading.  With  respect  to  tbe  disoussioo, 
we  have  the  authpri^  of  Lord  C<dc^  acted 
upon  fw  a  long  period  of  time,  aa  to  the 
meanii^  of  the  word  "demiae,"  not  sec 
forth  in  covenants,  but  merdy  eittended 
by  law,  which  meaning  falls  to  the  ground 
when  it  becomes  liable  to  be  explained  by 
other  wcM^s  of  demiatf:   The  rule  has*  I 
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repeat  it,.been  aetied  upon  for  ■  connder^ 
ame  ^erbd.  It  hu  never  been  judieianT 
questioned,  and  it  would  be  attended  with 
dangerous  consequences  indeed,  if  it  were 
to  go  abroad  that  the  doctrine  so  long  and 
so  generally  sanctioned  and  recognized, 
was  to  be  treated  as  doubtful  and  uncertain. 
The  present  is  not,  I  think,  distinguisfa- 
aUe  from  the  case  in  4  Taunt,  That  was 
clearly,  as  I  understand  it,  the  case  of  the 
covenant  implied  by  the  word  "  demise ;" 
there  it  was  not  contended,  that  the  evic- 
tion by  title  paramount,  was  a  breach  of 
the  express  covenant,  which  was  merely 
for  Viiet  enjoyment  i^nst  the  lessor,  and 
all  dafanigg  under  hun ;  the  cmly  breach 
oontraded  for  was,  that  of  the  covenant 
implied  in  the  word  "demise;**  and  the 
question  was,  whether  such  implied  cove- 
nant was  not  qualified  by  the  covenant  for 
quiet  enjoyment ;  and  it  was  held  to  be  so 
on  the  authority  of  Lord  Coke.  It  is,  I 
think,  impossible  to  distinguish  the  pre- 
sent from  the  case  referred  to ;  and,  upon 
the  whole,  our  judgment  must  he  for  the 
defendant; 

Jv^meiU  aewrdiMgljfm 


1 838.     \     STAPLES  AHS  AHOTRIB  «. 

June  14.  /  HOLnswoRTB. 

Amendment — Bill  of  Particulart. 

When  a  cotuiderahU  period  ha*  elapsed 
betmeem  the  ammeneement  nf  the  suit  and 
the  time  appomted  for  truu,  the  plaintiff 
will  be  alwmed  to  amend  his  hiU  of  partieu' 
larsj  provided  such  amendment  does  not  in- 
troduce any  new  ground  of  action  winch 
might  be  met  by  the  Statute  of  Linutationsi 
mere  espedally  when  the  original  ground  of 
aetion^  to  meet  which  the  biU  of  ^^ticuiars 
was  framed,  had  Aent  furmslud  by  the  dt* 
fktuUmt  himself* 

The  fidlowii^  circnmstaaoes  gave  rise 
to  the  discussion :— In  August  18SS,  the 
defendant  went  to  Mexico  in  the  employ- 
ment of  the  plaintiffs,  who  carried  on  an 
extensive  trade  there,  and  at  Vera  Crus, 
under  the  firm  of  R.  P.  Staples  &  Co. ;  and, 
shortly  after  his  arrival,  he  was  placed  at 
the  head  of  the  counting-house  department. 
In  the  year  1825,  tbie  resident  partner 


having  eqnie  to  England,  the  defendant 
coidttcted  the  entire  business  of  the  esta- 
blishment under  a  power  of  attorney,  which 
gave  him  authority  to  act  in  all  matters  as 
fully  as  the  plaintiflfs  could  have  done.  In 
the  year  18S7,  the  defendant  leil  the  em- 

elo3rment,  and  previously  to  his  so  doing, 
e  inserted  in  the  books  of  the  plaintiffs  at 
Mexico,  items  of  the  sums  to  which  be 
affirmed  himself  to  be  entitled  as  remune- 
ration for  his  services,  expenses,  &c.  In 
that  same  year,  the  defendant  was  held  to 
bail  for  8,000/.,  and  on  or  about  the  14th 
of  August  of  that  year,  particulars  of  de- 
mand were  delivered,  miich  stated,  that 
die  action  was  brought  to  recover  the  sum 
of  7,000/.  for  numey  lent  and  advanced, 
paid,  laid  out,  and  expended  by  the  plain- 
tifis  to  and  for  the  use  and  on  account  of 
the  defendant,  and  for  money  by  the  said 
defendant  had  and  received  to  and  for  the 
use  and  on  account  of  the  said  plaintiffs, 
and  for  interest  thereon,  as  set  forth  in  the 
schedule  thereunto  annexed.  The  items 
contained  in  the  bill  of  particulars  were 
extracted  from  the  books  of  the  plaintiflSi, 
as  the  sums  there  specified  were  entered, 
and  ail  account  of  them  was  furnished  by 
the  defendant  himself.  No  further  step 
was  taken  firom  December  1887  to  Sep- 
tember 1836,  when  a  term's  nodee  of  pro- 
oeeding  waa  given;  and,  <m  the  11th  of 
March  1887,  a  denund  of  jdea  was  made. 
On  the  1st  of  last  December  a  summims  was 
taken  out,  calling  upon  the  defendant  to 
shew  cause  why  the  platntifrH  should  not 
be  at  liberty  to  amend  their  bill  of  particu- 
lars. The  summons  was  attended  before 
a  learned  Judge,  to  whom  it  was  repre- 
sented, on  the  part  of  the  defendant,  that 
any  amendment' which  might  be  made  in 
the  particulars,  which  would  introduce  a 
new  demand  against  the  defendant,  would 
be  unjust,  as  such  new  demand  would, 
from  tiie  length  of  time,  be  barred  by  the 
Statute  of  Idmitationa,  if  included  in  a 
fresh  action.  The  order  made  was  as  fbl- 
lows : — 

**I  do  order  that  the  plaintiK  be  at 
liberty  to  unend  the  particulars  of  their 
demand,  delivered  in  this  cause,  the  de- 
fendant being  at  liberty  to  plead  the  Sta- 
tute'of  Limiutions  to  any  new  items  intro- 
duced into  their  amended  particulars. 

»  Dec.  5,  1887." 
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The  amended  pahiculart  delivered  on 
the  S9tb  of  January  last,  were  as  followa: 

"April  19,  1826.— To  cash  pteviondy 
received  by  the  defendant  to  the  i»e  <n 
the  plaintimt  and  employed  by  hhd  m  the 

Kir  chase  «f  a  bill  upon  we  direetora  of  the 
eal  del  Monte  Company  for  4082.  ftt.  HtL, 
without  the  plaintins'  authority.  Intemt 
thereon  to  the  day  of  payment." 

"July  15. —  To  cash  previouily  re- 
ceived by  the  defendant  to  the  uie  of  the 
plalntiflTs,  and  employed  by  him  without  the 
plaintiffs'  authority  on  or  about  this  day,  in 

Eurchasing  three  bUls*  drawn  by  Colqu- 
oun  and  Simmons  upon  the  directors  of 
the  Real  del  Monte  Company,  for  40(M., 
500/.,  and  600/.    Interest  thereon." 

"July  26. — To  cash  previoudy  received 
by  Uie  defendant  to  the  use  of  the  plain- 
and  emplo^red  by  him  without  the 
plaiiMiflb'  Buthfttity  on  or  about  this  day  in 
purchasiiu  two  bills  drawn  by  J.  Vetch 
upon  the  directors  of  the  Bolanos  Company 
tar  BOOL  each.    Interest  tbereoo." 

"June  3. — To  cash  previously  received 
by  the  defendant  to  the  use  of  the  [dainti&, 
without  the  i^iutiffi*  authority,  in  purchas-> 
ifig  a  bill  of  exchange,  drawn  by  Vetch 
and  Simmons  apon  d^e  directors  of  the 
Real  del  Monte  Compuiy  for  SOOt.  Inter- 
est  thereon." 

"August  30. — To  cash  previously  re- 
ceived by  the  defendant  to  the  use  of  the 
plamti&,  and  by  him  emjdoyed  without 
their  authority  in  pnrchaaing  a  bill  of  ex- 
ciiai^^e,  drawn  1^  Veteh  and  Colqufaonn 
upon  the  direetora  of  the  Real  del  Monle 
C(Hapanylbr  5(K)/.  Interest  thereon." 

"  October  S8.— To  cash  received  by  the 
defendant  to  the  use  of  the  plaintiffs,  and  em- 
ployed by  him  without  the  plaintifib*  autho- 
rity, in  purchasing  a  bill  of  exchange  drawn 
by  Vetch  upon  the  directors  of  the  ReiU  del 
Monte  Company  for  500/.    Interest,  Stc." 

"  Nov.  1 1. — To  cash  previously  received 
by  the  defendant  to  die  use  of  the  plaiatiffs, 
and  employed  by  him  without  their  autho- 
rity in  purchasing  a  hilt  drawn  by  Veteh 
niKm  the  directors  of  the  Real  del  Monte 
Company  for  ISOL  Interest." 

"May  14,  18£fi.— To  cash  previously 
received  hy  the  defendant  to  die  nse  of  the 
plaintiA,  and  lent  byhia  witlKHit  their 
authority  to  one  Juan  B.iAbo,S,600^*  fan 
teresL" 


"  June  14.— Tocadi  previously  received 
by  the  defendant  to  the  nse  of  the  ^aintifli, 
and  lent  by  him  without  thiatr  antbovibf  to 
Joan  B.  L^M^  M,iQOL  Intarest  thacan  to 
ihe  day  of  paynenk." 

Upon  obtaming  a  nde  for  diacha^i^  the 
order  of  the  learaed  Judge — 

Maule  contendedi  that  the  allowing  of 
the  order  to  stand  ikould  be  attended  widi 
manifest  justice  and  detriment  to  the  de- 
foidant.  Ine  several  items  in  the  amended 
particulars  formed  new  distinct  matters  of 
demand  against  the  defendant,  vat  induded 
in  the  action  as  it  stood  upon  the  original 
particulars  of  demand;  ana  to  these  item, 
if  they  were  made  the  feundatiaa  of  a 
separate  action,  the  Statute  of  LinHtuions 
would  be  succenfiilly  pleaded.  The  Court 
wonldi  therefore,  by  aaeenting  to  that  whidi 
was  required  by  the  plainti^  do  what 
aoKHintcd  in  effect  to  a  repeal  of  the  statnie, 
and  deprive  the  sulgect  of  ai  unportutt  ad- 
vantage  intended  for  him  by  the  legwlatnre. 
They  would  also  bear  in  ndnd  the  delay  of 
the  plaintifib  in  bringing  the  matter  to  an 
issue;  and,  upon  this  subject,  the  feet  oF 
the  defendant  residing  generally  in  Mex- 
ico would  not  avail  them  as  an  answer, 
inasmuch  as  it  appeared  from  the  aflSdavit, 
that  he  had  been  in  England  in  the  years 
1898  and  1834,  and  remained  then  for 
some  months  in  each  year. 

WUtle,  Serf,  and  Greamood  shewed 
cause,  abd  denied  that  the  items  fumiabed 
k  th^  ami'rided  particufaw^  formed  the 
ground  of  a  sfeMiate  aetion.  They  eaarriy 
referred  to,  ai^  formed  an  integral  part « 
the  jdaintifla*  origiBal  dcnumd,  and  the 
aanendment  me  rmdered  aeceaaavy  by  the 
conduct  of  the  defendant  himaelf,  upon 
whose  statement  in  the  books  the  action 
Wat  brought,  in  suppressing  the  variona 
sums  now  sought  to  be  introdoced.  Neither 
was  the  dtlay  in  bringing  the  canse  to  trial 
altogether  attribuUble  to  the  plainta&; 
the  defendant  was  himself,  in  a  great  de- 
gree, to  blame,  inasnuch  aa  when,  under 
terms  to  pleaid  Isauably,  he  had  pleaded 
that  which  waa  not  an  IsauaUe  |dea — vis. 
the  bankrupt^  of  me  of  the  plaintiffis 
smee  the  commencement  of  the  aetion(l)v 
attd  he  bad  also  obtained  an  order  fron  the 
Court  to  examine  wifaeeses  in  Mexico. 

<1)  Vide  StaplM  and  inother  v.  Holdswoctb, 

r  Uw  J.  Ete^.  (^NA)  CP.  «6. 
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Thtytim  distai^idKcl  the  ^at»  firom  Ihoae 
i^Chm  V.  itfk&m(£)»  Swwiimg  v.  Halu 
(3),  JTtofff  T.  SoHxrhtfi^),  tod  Oaffv,  Pop- 
pleiKU{6)f  where,  tar  juit  aod  obviou 
KMom,  the  Conn  refuted  penniuion  to 
amend ;  and  compured  it,  in  principle,  to 
tboee  o{Atkm»o»  v.  BeU{6)t  Bsueutors  of 
Uie  Duke  of  Marlborough  v.  Widmere(1), 
Doe  V.  Pilkimglon  (8),  Breekon  v.  Smith  (&). 
From  T.  Cooper  (10),  Horton  v.  ShiUttet 
(1  \\ MaeUeekf.  Hammet{l»),md  H^tmd 
r,  HopioM  (18),  where  the  Courta  allowed 
amendmeota  to  be  made,  inaimiich  aa  a 
refiual  would  have  been  ineonnatent  wiUt 
jnatice,  and  detriinental  to  the  right&of  the 
partiea. 

MatJe  wtm  heard  in  anpport  of  the 
mle. 

TiKDai,  CJ.—AU  the  oaaea  which  have 
been  cited,  in  which  the  Courts  refuted  the 
applications  to  amend,  were  caaet  in  which 
the  ttpplicatioh  was  made  to  amend  the 
record  by  the  insertion  of  new  counts  in 
the  declaration ;  and  the  Courts  refused  to 
accede  to  the  request  of  the  plaintiff,  because 
the  consequence  of  such  aisent  would  have 
been  the  infliction  of  iiyory  upon  the  defen- 
dant in  the  suit  by  the  introdnetion  of  new 
cauaes  of  action.  But,  the  application  ad- 
dressed to  us  upon  this  oecaaimi,  may,  I 
think*  be  grantedi  unleasi  indeed,  the 
amendment  of  a  record  and  the  amend* 
ment  of  a  bQl  of  particidars  are  placed 
upon  tlie  same  footing,  and  conaidned  in 
the  tame  point  of  view.  As  it  appears  to 
me,  they  are  not  to  be  thus  considered: 
they  are,  in  my  opinion,  to  be  decided 
upon  a  distinct  principle,  and  to  be  goTemed 
by  a  different  exercise  of  that  discretion 
with  which  the  Courts  are  Tested.  By  afrt 
aenting  to  this  application,  we  should,  in 
iac^  be  putting  this  general  interpretation 

(S)  4  B.  &  Ad.  369. 

(3)  4  Mtn.  &  Rt.  383;  s.  c  7  Law  J.  Rep. 
(K.S.)  »58. 

<4)  6  Tnrn  Rap.  171. 
(5)  S  Tern  R^.70r. 
<6>  8  B.  &  C.  t77  i  s.  c.  6  Law  J.  R«p. 

<7)  S  Str.  8!»1 ;  mora  at  Uim  in  Fits.  193. 

(8)  4  Borr.  *4i7. 

<9)  t  Ad.  Ic  £1.488. 

(10)  6  Twint.  359. 

<11)  6MOO.490. 

(It)  7  T«nn  R«p.  35. 

(13)  k  Boa.  It  Pol.  t43. 


wpon  the  Stolntcof  LumtationBi  that  it  waa 
to  take  itaeffirot,  and  to  be  oanpoled  ftam 
the  time  of  applying  for  leave  to  aasmd 
the  bill  of  particoliu'a,  not  from  the  time 
actiosi  brought;  and  thus,  in  many  in- 
stances, we  shotdd  be  taking  the  benefit  of 
the  statute  from  a  defendant ;  and  in  such 
state  of  things,  would  not  a  defendant  have 
much  reason  to  complain  of  injury  and 
hardship?  The  plaintiff  brings  his  action, 
and  the  Statute  of  Limitations,  if  the  de* 
fimdaat  is  entitled  to  plead  it,  would  then 
prove  a  bar  to  the  original  demand.  Bnt^ 
if  we  yield  an  assent  to  that  whidi  is  now 
required,  we  ahonld,  in  fact,  be  tMpm^t  tha^ 
on  ivine^dc*  the  Statate  of  Idmitatimt  ia 
ta  refer  to  and  be  compnted,  not  ttom  tbf 
time  of  actiim  broi^ht,  but  fram  tke  time 
of  api^ication  for  leave  to  amend  the  bill 
of  particulars ;  and  we  shonld  be  decid- 
ing that  such  was  the  equitable  and  rea* 
soaable  time  from  which  the  party  would 
hisve  a  right  to  contend  the  statate  waa  to 
mo.  Should  we  assent  to  the  application  to 
rescind  the  order  of  the  learned  Judge,  how 
easily  might  the  idea  of  much  .injnatice 
suggest  itself  to  the  mind  as  the  conte* 
quence.  Suppose,  for  example,  a  ptrqr 
nude  a  most  innocent  mistake,  and  turned 
over  a  page  of  his  letter,  or  other  docn- 
ment,  on  which  he  intended  to  rely  to  make  ■ 
Ont  hit  particular.  Upon  the  diacovenr  of 
the  mistake,  after  the  delivery  of  the  bill» 
shouldnotanammdmentbeaUowedV  The 
otistence  of  another  case  may  be  also  aopt 
posed,  where  the  grounds  of  aedon  were 
furnished  by  the  sutements  and  aecounta 
of  the  defendant,  who  kept  back  material 
fiuits,  or  who  submitted  unfoanded  and 
unfair  accounts:  uptnthediseoveryofauch, 
should  not  amendment  be  allowed  7  ShoaU 
it  not  be  allowed  under  circurostances  oc 
casioned  eith»  by  the  error  of  the  defen-^ 
dant,  or  by  his  wish  to  attain  some  otkes 
object?  It  ia  not  here  imputed  to  the 
defendant*  that  be  acted  with  the  intentiai 
ofmialeodingordecavingdieplaintiffb;  but 
it  should  be  borne  in  miiu,  that  the  grounda 
of  the  acdon,  which  was  to  be  tried,  wm 
communicated  by  the  defendant;  tlut  die 
plaintiffs  originally  shaped  their  proceedings 
from  information  furnished  by  him ;  and 
when  the  plaintiffs  discovered  the  exist- 
ence of  a  mistoke  (to  call  it  1^  the  mildeat 
name  we  posaiUy  .canX  wheb  they  diaco^ 
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vered  that  there  wera  other  innH  of  money 
in  the  defendant's  hands,  not  included  in 
his  accounts — when  I  take  these  incidents 
into  omsideration,  I  come  to  the  condu* 
sion^  that,  for  the  purpose  of  placing  these 
parties  even  in  the  balance,  tlie  putintiflTs 
ahoiild  be  allowed  to  amend ;  and,  conse* 
quently,  the  rule  for  discharging  the 
Judge's  order  should  be  discharged. 

Pabk,  J.~I  agree.  If  we  were  to  do 
upon  this  occasion  that  which  is  required 
of  us,  I,  for  one,  should  find  that  I  have 
been  in  perfect  error  for  the  last  twenty- 
two  or  twenty-three  years  of  my  life,  inas- 
much as  I  have,  during  such  period,  oyer 
and  over,  granted  orders  to  amend  bills  of 
particulars.  Where  these  bills  have  been 
found  incorrect,  and  the  party  has  desired 
to  give  better,  he  then  obtains  the  leave  of 
a  Judge,  or  of  the  Court  (for  he  could  not 
do  so  without  tueh  permission),  and  he  acts 
accordingly.  This  haa  been  the  common 
practice,  and  it  is  thus  laid  down  in  his 
work  by  Mr.  Archbold,  p.  788,  referred  to 
in  the  argument. 

Vauohan,  J.  —  If  the  facts  were,  in 
reality,  as  they  are  represented  upon  the  part 
of  the  defendant,  I  would  still  -  have  given 
leave  to  amend  the  bill  of  particulars,  ad- 
•  ding,  as  a  condition,  that  the  defendant 

should  have  leave  to  plead  the  Statute  of 
Limitations,  if  a  new  cause  of  action  were 
introduced.  All  the  argument  upon  this 
discussion  has  been  founded  upon  the  sup- 

Sosition,  that  the  plointifis  wished  to  intro- 
uce  s  new  count  into  the  declaration. 
But  this  is  not  so.  The  case  stoo^  as  it 
did  originally — an  action  against  the  defen- 
dant, for  money  had  and  received  in  his 
relation  of  servant  or  agent  to  the  pkintifis, 
and  which  money  he  was  in  right  of  his 
situation  authorized  to  receive.  There 
were,  it  iappeared,  suma  to  a  considerable 
amount  in  the  hands  of  the  defendant,  which 
he  did  not  return  in  his  accounts ;  end,  with- 
out aaying  that  the  conduct  of  the  defen- 
dant was  fraudulent  or  false,  the  plaintiffs 
discovered,  as  well  froth  the  suppression  of 
facts  as  from  other  circumstances,  that  this 
bill  of  particulars  was  inctmsistent  with, 
and  would  not  meet  the  nature  and  extent 
of  theirdemand.  IniBuch  state  of  things,  the 
simple  question  is,  whether  the  plaintifis 
have  or  have  not  a  right  to  amend  the  bill  of 
particulars.  When  the  partiea  were  before 


me,' it  was  said  for  the  defendant,  a  new 
cause  of  action  is^  sought  to  be  introdnced. 
If  this  were  so — if  a  ^ew,  distinct,  aad  sub- 
stantial cause  of  action  were  introduced,  it 
might  be  met  by  the  Stttuteof  Limitationi 
as  a  plea.  But,  the  action  here  renuuoed 
substantially  the  same.  It  was  for  money 
bad  and  received  by  the  defendant  when  be 
was  abroad.  The  delay  in  bringing  the 
action  was  occasioned  by  circumstaaces 
which,  perhaps,  could  not  be  controuled  by 
the  plaintiff  being  out  of  the  country  at 
one  time,  and  the  defendant  at  another :  a 
bankruptcy  or  insolvency  had  also  inter* 
vened.  Besides,  the  party,  for  aught  dut 
I  know,  might  not  have  been  worth  parsu- 
.  ing.  The  defendant,  under  these  circum- 
stances, has  nothing  to  complain  of;  and 
we  should  not,  in  my  (pinion,  be  advandi^ 
the  justice  of  the  cause,  if  we  were  to  as- 
sent to  the  applicatifm.  We  abould,  there- 
fore, strike  out  any  conditioD  whid  the 
defendant  seeks  to  add,  and  give  permis- 
sion to  amend  the  particulars,  widmt 
being  clogged  by  the  plea  of  the  Statute  of 
Limitations. 

CoLTHAN,J. — When  aconsiderable  lapse 
of  time  has  intervened,  the  Judge  will  ge- 
nerally pause  before  he  grants  such  an 
order  as  that  which  forms  the  subject  of 
this  discussion,  without  referring  to  the 
circumstance,  or  indeed,  without  knowii^ 
whether  the  parties  were  out  of  the  conn- 
try  at  not.  There  is  one  single  matter, 
one  fact  which,  I  moat  say,  weighs  mvA 
with  me,  and  which  is  not  cmtradi^ed  an 
the  opposite  side.  Incidents  and  dream- 
stances  have  beeii  discovered,  which  it 
was  originally  the  duty  of  the  defendant 
to  have  himself  disclosed.  He  was  placed 
in  a  confidential  situation,  and  had  the 
plaintifis  much  in  his  hands.  He  was 
bound  to  return  true  and  faithful  ac- 
counts, and  such  ought  to  appear  by  the 
affidavits.  But  the  fact  does  not  sppeir: 
on  the  contrary,  no  answer  is  given  to  the 
opposite  allegation.  I  do  not  impute  fraud 
to  the  defendant ;  but,  in  my  opinion,  «e 
should  be  doing  injustice  if  we  were  tedo 
that  which  is  required  of  us,  and  if  we  did 
not  discharge  the  rule  for  readndii^  the 
order  of  my  learned  Brother. 

Rule  discharged  aecorditgly- 
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IMS.    \  EAIIIS  «.  AtDSESOV  ANX»  STAH- 

Jim  12.  y  wix. 

Act'm—  TrespoM — Case — Mines* 

Whtn  m  injury  aritet/rom  a  comUtuUiim 
^  enMi,  tome  of  which  constitute  a  direct 
Inmost,  and  the  othere  are  the  tubjeet  of  an 
earn  m  the  etue,  the  plaintiff  may  eeek  Au 
muii/  other  by  one  Jbrm  of  action  or  the 

Therefore^  where  the  plaintiff  in  an  action 
m  tile  case,  alleged  that  the  defendants,  by 
ihnr  negligent  and  unskilful  mode  of  worJang 
a  can/ mine,  had  injured  hie  reversionary  in- 
terni  in  certain  cottages,  then  in  the  poeset- 
nonoflus  tenants,  by  taking  coals  under  the 
aUegei  ( which  fact  was  substantiated  by 
aidtace,)  and  had  alto  injured  certain  met^ 
«»get  then  in  Aif  omi  jnttettiong — Heldf 
tkt  tie  action  mat  weU  brought. 

Two  Mtiom  had  been  broaght  against 
die  defendants  for  their  conduct  in  work- 
ing I  coal  mine ;  one  in  trespass  for  injury 
10  property  of  the  plaiotifT,  in  which  he  ob- 
tttned  a  verdict;  the  present  in  case. 

The  declaration  consisted  of  two  connts, 
the  first  of  which  alleged,  that  the  cottages 
is  question,  and  the  land  and  soil  whereon 
^■tood,  with  the  appurtenances,  situate 
in  the  township  of  Cockfield,  in  the  county 
of  Durham,  were  in  the  possession  of  cer- 
^  persons  as  tenants  to  the  plaintiflT,  the 
reversion  thereof  then,  and  from  thence 
rotil  the  determination  of  the  said  tenancy, 
^dot^ing  to  the  plaintiff,  &e.,  yet  the  de- 
faidiiits,  well  knowing  the  premises,  bnt 
contriving,  and  wrongfully  and  unjustly  in- 
Indiag  to  injure  and  prejudice  the  plain- 
tiffio  his  several  reversionary  estates  and 
>BtereBts,  did,  upon  a  certain  day,  the  SOth 
(^January  1838,  and  on  divers  days  and 
tones  between  that  day  and  the  commence- 
|unt  of  the  action,  wrongfully,  and  un- 
joidy,  and  without  the  leave  and  licence, 
Ac,  make,  drive,  and  excavate,  divers,  to 
*it,  five  levels,  mines,  shafts,  &c.,  into, 
ooder,  along,  and  through  the  said  soil  on 
which  the  cottages  stood,  and  out  of  said 
■ines,  tic.  dug  and  sot  divers  several 
lorge  qaantities  of  coal,  earth,  soil,  &c.  of 
die  plaintiff,  and  disposed  of  the  same  to 
Iboir  own  use  and  advantage;  by  reason 
*liireof,  the  cottages  were  respectively 
ondermined,  and  did  crack  and  brwk  asim- 
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der,  and  became  and  were  permanently 
dilapidated,  lessened  in  value,  and'unsafe 
for  habitation,  whereby  the  -  plaintiff  was 
greatly  injured  in  his  said  reversionary  in- 
terest. 

The  second  count  alleged,  that,  at  the 
time  of  committing  the  grievance  by  the 
defendants,  &e.,  a  certain  cottage,  situate 
in  the  township  of  Cock6eld,  in  the  county 
of  Durham,  and  contiguous  to  land  of  the 
defendant  J.  Stanwix,  was  in  the  possession 
and  occupation  of  a  certain  person,  to  wit, 
C.  P.,  as  tenant  thereof  to  the  plainiifT,  the 
reversion  thereof  then,  and  from  thenre 
until  the  determination  of  the  said  tenancy, 
belonging  to  the  plaintiff,  and  the  said  cot- 
tage, with  the  appurtenances,  from  the  de> 
termination  of  the  said  tenancy  hitherto 
belonging  to  the  plaintiff:  a  similar  aver- 
ment as  to  anoUier  cottsge :  and  whereas, 
before  and  at  the  time  of  the  committal  of 
the  grievance,  &c.,  the  plaintiff  was  pos- 
sessed of  certain  other  buildings,  consist- 
ing of  a  butcher's  shop,  a  stable,  and  a 
measuage  or  dwelling-house,  aituate  in  the 
township  aforesaid,  and  contiguous  (o  the 
said  land  of  the  said  J.  Stanwix,  which  said 
cottage  and  buildings,  st  the  several  times 
of  the  committing  of  the  said  grievance, 
were  ancient  cottages  and  buildings,  and 
before  and  at  the  said  times,  &c.,  ought  to 
have  been,  and  still  ought  to  be,  suffici- 
ently supported  by  the  soil  of  the  said  land 
of  the  said  J.  Stanwix :  yet  the  defendants, 
well  knowing  the  premises,  but  contriving, 
and  wrongfully  and  unjustly  intending  to 
injure,  prejudice,  and  a^rieve  the  plamtiff 
in  his  said  several  reversionary  estates  and 
interests  of  and  in  the  said  several  cottages, 
with  their  respective  appurtenances,  and 
to  injure  and  spoil  the  said  buildings  so  in 
the  plaintiff's  possession  as  aforesaid,  here- 
tofore, to  wit,  on  the  SOth  of  January  1838, 
and  on  divers  dsys  and  times  between  that 
day  and  the  commencement  of  the  suit, 
while  the  said  cottages  were  respectively  in 
the  possession  of  the  said  tenants  as  afore- 
said, and  during  the  said  tenancies,  while 
the  plaintiff  was  so  interested  in  the  said 
several  reversions,  and  was  so  possessed  of 
the  said  several  buildings,  did  wrongfully 
and  unjustly  make  and  excavate  divers,  to 
wit,  five  mines,  five  levels,  five  holes,  five 
shafts,  &c.,  in  the  said  land  of  the  said 
J.  Stanwix,  and  under  tUe  surface  thereof 
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and  near  to  the  said  cottages  and  buildings, 
and  in  so  negligent  and  improper  a  manner, 
that,  by  rfason  of  the  said  several  premises, 
the  soil  of  the  said  land  of  ilie  aatd  J.  Stan- 
wix  ceased  to  be  a  sufficient  support  to  the 
said  cottages  and  buildings,  as  it  before 
had  been,  and  still  ought  to  be ;  and,  by 
reason  thereof,  the  said  cottages,  and  the 
said  buildings,  to  wit,  the  butcher's  shop, 
&c.,  and  said  dwelling  bouse,  did  severally 
crack,  sink,  break,  and  part  asunder,  and 
became  and  were  permaiwntly  dilapidated 
and  ruinous,  lessened  in  value,  and  unsafe 
for  habitation ;  by  reason  of  which  several 
premises,  the  plaintiff  was  greatly  injured, 
and  prejudiced,  and  aggrieved  in  his  several 
reversionary  estates  and  interests  in  the 
said  cottages,  and  the  other  buildings  have 
become  of  little  use  or  value  to  the  plaintiflT, 
and  the  tenants  have  been  forced  to  quit 
the  cottages,  &c.  to  the  damage,  &c. 
Plea—Hot  guilty. 

As  before  observed,  an  action  of  tres- 
pass had  been  brought,  and  the  necessity 
of  bringing  the  present  action  was  occasion- 
ed by  two  cottages  being,  when  the  injury 
was  committed,  m  the  occupation  of  tenants, 
and  also,  that  the  plaintiff  might  be  enabled 
to  add  a  count,  charging  the  defendants 
with  working  negligently  too  near  the  soil 
on  which  the  plaintiff's  houses  stood, 
whereby  they  were  injured,  in  the  event  of 
his  failing  to  prove  in  the  action  of  trespass, 
that  the  defendants  entered  his  close,  and 
worked  under  the  tenements.  The  da- 
mages were  laid  in  the  present  action,  so 
as  to  provide  for  the  contingency  of  a 
failure  in  the  action  of  trespass. 

When  the  cause  came  on  for  trial,  before 
Coleridge  J.,  at  Durham,  it  was  forced, 
that  a  verdict  should  be  taken  for  the  plain- 
tiff, with  40/.  damages;  the  evidence 
given  in  the  trespass  cause  to  be  taken  as 
the  evidence  in  this,  with  leave  to  the  de- 
fendants to  move  to  have  a  nonsuit  entered, 
on  the  ground  of  the  form  of  the  action 
being  misconceived,  it  being  in  case  instead 
of  trespass. 

Upon  obtaining  a  rule  accordingly — 

W.  H,  Walton  contended,  that  the  loss 
(if  any)  arose  in  consequence  of  the  injury 
done  directly  to  the  shop,  messuages,  &c., 
of  which  the  plaintiff  was  himself,  as  ad- 
mitted in  the  declaration,  in  posseoaion; 


consequently,  he  should  hare  declared  in 

trespass,  not  in  case.  The  conventbn 
between  the  parties  as  to  the  evidence  to 
be  received,  proved  the  fact.  According  to 
the  agreement,  the  evidence  on  the  trial 
was  to  be  that  which  proved  the  trespass; 
and,  how  could  such  evidence  support  an 
act  which  was  to  be  the  subject  of  an  action 
on  the  case?  The  defendant  had  violated 
the  law,  which  presented  a  remedy,  and  the 
plaintiff  was  not  entitled  to  avail  himself 
of  any  other.  The  case  resembled  that  of 
ThonUon  v.  jliuten,  cited  in  ShapeoU  r. 
Mugford  where  the  plaintiff  brought 
case  against  the  defendant,  and  declared,  ibat 
be  was  possessed  of  a  close,  and  the  defen- 
dant dug  pits  in  it,  per  quod,  &c.,  and,  afler 
verdict  for  the  plaintiff,  it  was  adjudged, that 
the  action  would  not  lie,  because  the  cause  of 
action  was  properly  trespass,  for  which  the 
party  might  have  an  action  of  trespass,  but 
could  not  turn  it  into  an  action  on  the 
case.  He  distinguished  the  case  from  WeU* 
V.  Odtf{i)t  where,  though  the  buildii^, 
the  erection  of  which  was  complained  of, 
was  partly  on  the  plaintiff's  own  land,  of 
which  he  was  in  possenion,  and,  coD»e- 
quently,  a  trespass  was  committed ;  yet,  it 
was  held,  that  the  party  might  seek  his  re- 
medy by  an  action  on  the  case.  He  also 
referred  to  Com.  Dig.  *  Action  on  the  Case 
for  a  Nuisance,*  a,  to  Baten's  case  (3),  Pen- 
ruddock's  caw  (4),  and  to  I^kxring  v. 
RuddiS). 

/Alexander  and  Krumlet  shewed  cause. — 
The  case  from  Lord  Raymond  has  no 
application  to  the  present ;  there  the  plain- 
tiff was  in  possession,  and  his  remedy 
was  clearly  an  action  of  trespass.  Tbe 
form  in  which  the  plaintiff  has  declared 
here,  is  like  the  form  adopted  in  Lmit  v. 
Branthwaite  (6),  where,  although  the  pro- 
perty of  the  mines  was  in  the  lord,  the  pos- 
session being  in  tbe  tenant,  it  was  held, 
that  the  latter  was  entitled  to  bring  ireapass. 

(1)  1  Ld.  lUjm.  187. 

(t)  1M.& W.45t;  8.  0. 5  Law  J.  Rsp.  (na) 
Exeli.  199. 

9  Rap.  54. 

(4)  5  K«p.  100. 

(5)  lSt>rk.N.P.C.56.-H«alBomor«<ltoairsit 
thpjadgment,  on  tba  ([roiiiid  of  th«  nujoindw  of 
oounto,  but  this  part  of  tlw  rule  was  abaadeiMd. 

(6)  tB.lc  Ad.4Sr;  s.e.9  Uw  J.  Rap.Uw 
f63. 
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To  the  same  effect  is  Harker  v.  Birkbeek 
(7).  Here  the  possession  of  the  tenant, 
and  the  reTersionary  interest  of  the  land- 
lord, are  admitted  :  the  plea  of  not  guilty 
only  puts  in  issue  the  act  of  excavation,  &c. 
— Frankum  t.  Lord  Falmouth  {8).  The 
plea  also  admits  the  conveyance  of  the  land 
or  tail  to  the  tenant,  and  such  conveyance 
passes  the  coals  beneath,  as  there  is  no 
reservation;  and  the  evidence  agreed  to  be 
received  upon  the  trial  shews  that  these 
coals  were  taken  by  the  defendants.  Ad- 
mittii^t  therefore,  that  the  plaintiff  might 
have  brought  trespass  for  the  injury  done 
to  that  of  which  he  waa  in  possession,  this 
is  one  of  those  cases  in  which  he  may  waive 
the  trespass,  and  seek  his  remedy  in  case 
— Brantcomb  v.  Bridget(9),  Smith  v.  Good- 
mil  (10).  The  doctrine  laid  down  by  Lord 
Abinger  in  Well*  v.  Ody  applies  to  the  pre- 
sent question,  and  will  determine  the  opi- 
nion of  the  Court.  His  Lordship  there 
expressed  himself  thus : — **  No  case  has 
been  cited  to  shew  that  where  an  injury 
has  been  done  partly  b^  an  act  of  trespasst 
and  partly  by  that  which  is  not  an  act  of 
trespass,  bat  the  subject  of  an  action  on 
the  case,  the  plaintin  is  bound  to  adopt 
one  or  the  other  form  of  action.  I  can  see 
no  reason  which  prevents  the  present  form 
of  action  from  being  resorted  to,  that  would 
not  be  equally  applicable  to  an  action  of 
trespass."  They  also  referred  to  Lawrence 
V.  Obee  (1 1 ),  where,  in  trespass  for  driving 
holdfasts  into  the  wall  of  the  plaintiff's 
house,  it  was  admitted,  that  the  plaintiff 
had  already  recovered  40«.  for  the  original 
treqwus,  and  the  damages  sought  to  be  re- 
covered were  for  the  continuance  of  the 
injury  complamed  of;  and  Lord  Ellenbo- 
rougn  inclined  to  the  opinion,  that  the  form 
of  action  diould  be  ease,  not  treapaas. 

^afsoa,  in  support  of  the  rule,  admitted 
the  doctrine  by  which  the  trespass  was 
waived,  and  the  remedy  was  brought  for 
the  conaequeatial  injury.  But,  such  course 
waa  only  admitted,  where  the  act  was,  in 
its  nature,  the  subject  of  an  action  on  the 
case,  which  was  not  so  here. 

(7)  S  Borr.  1556. 

(8)  f  Ad.&EL45S;  s.e^  4  Law  J.  B«.  (a4.) 

K.B.  J6. 

(9)  IB.  &C.  145;t.o.lLswJ.Rep.K.B.64. 

(10)  4  B.  &  Ad.  413 ;  s.  o.  S  Uw  J.  Rep.  (n.s.) 
19S. 

(11)  1  Stark. 


TiMDAL,  C.  J. — As  it  appears  to  me, 
some  confusion  has  been  introduced  into 
this  case  by  referring  to  the  former  action 
of  trespass,  which  is  not  now  before  us. 
The  present  is  in  form  an  action  on  the 
case:  of  this  there  can  be  no  doubt.  The 
declaration  speaks  of  cottages  in  the  pos- 
session and  occupation  of  certain  persona 
as  tenants  to  the  plaintiff.  It  then  goes  on 
to  allege  an  injury  to  the  reversionary  in- 
terest of  the  plaintiff.  The  action  is,  in 
point  of  form,  nothing  more  than  one 
brought  by  a  reversioner  for  injuiy  done 
to  his  property  not  then  in  his  possession. 
And  to  this  complaint  is  superadded  an- 
other for  an  injury  to  property  in  his  pos- 
session. The  only  plea  was  not  guilty. 
There  was  no  traverse  of  the  existing  te- 
nancy. There  was  proof  of  the  tenants 
being  in  actual  possession  of  the  land,  and 
of  all  which  it  ctmtained.  It  also  appeared, 
that  of  the  coals  taken  by  the  defendants 
some  were  underneath  and  some  were  not. 
And  although,  on  the  other  trial,  the  action 
might  have  been  trespass,  there  is  no  rea- 
■on  why  there  should  not  be  this  action  on 
the  case  for  injury  done  to  the  reversionaiT 
interest.  As  it  appears  to  me,  if  we  were 
obliged  to  refer  to  authority  independently 
of  the  clear  and  simple  statement  of  focts 
respecting  the  injury,  that  which  is  con- 
tended for,  on  the  part  of  the  plaintiff,  is 
already  established  by  Wells  v.  Ody.  Some 
little  degree  of  uncertainty  existed  there, 
as  to  whether  the  action  should  be  trespass 
or  case  ;  so  here,  there  may  be  a  little 
uncertainty  as  to  the  coals  being  in  the 
land  of  the  tenants,  or  in  that,  a  portion  of 
which  was  in  the  possession  of  the  plaintiff; 
and  it  is  said,  that  the  remedy,  as  to  so 
much  of  the  latter  imputed  injury,  should 
be  trespass,  vrhtlst,  wr  die  iiyiury  said  to 
be  done  to  the  other  portion  in  tlw  posses- 
sion of  the  tenants,  the  wrong-doer  should 
be  liable  in  an  action  on  the  case.  But, 
under  the  circumstances,  it  is,  I  think,  no 
answer  to  say,  "you  should  bring  your 
action  in  trespaas."  Some  uncertainty 
exists  on  the  subject,  and,  I  think,  that 
which  I  have  referred  to  would  be  no  an- 
swer ;  and  when  it  is  said,  that  there  should 
be  a  difference  in  the  actions  brou^t  for 
the  injury  done  to  that  which  is  in  posses- 
sion and  to  the  reversion,  my  reply  is, 
be  it  so;  but  similar  circumstances  dis- 
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tinguiihed  the  esse  above  cited ;  and  there 
it  no  reason  why  the  principle  laid  down 
there  should  not  he  acted  on  here.  The 
rule  should  be  dischaq^. 

Park,  J. — ff^ell*  t.  Ody  has  been  much 
and  justly  relied  on,  for  the  purpose  of 
supporting  the  action  in  its  present  form. 
In  uiat  case,  as  my  Lord  has  happily  ex- 
pressed the  sentiment,  the  learned  Judges 
rightly  held,  that  when  it  was  doubtful, 
whether  the  injury  was  the  result  of  a 
direct  immediate  act,  or  arose  and  pro- 
ceeded from  a  combination  of  remote  cir- 
oumstances,  either  trespass  or  case  may 
be  brought ;  and  here  no  one  can  read  the 
declaration,  or  the  evidence  given  in  sup- 
port of  it,  without  being  ctMnpelled  to  admit 
that  this  should  be  an  action  on  the  case. 
The  injury  was  done  to  the  coals  under- 
neath, and  as  there  was  a  tenant  in  posses- 
sion, the  plaintiff's  remedy  could  not  be 
in  trespass ;  but  it  should  he  in  case  for 
the  gross  injury  to  the  reversion.  The 
rule  should  be  discharged. 

Vadghan,  J. — The  part  of  the  rule  in 
arrest  of  judgment  has  been  properly  aban- 
doned. Upon  looking  at  the  declaration, 
the  action  is  evidently  and  clearly  in  case. 
Whatever  the  general  issue  nught  have 
been  before  the  new  rules,  it  amounts  now 
only  to  a  denial  of  the  wrongfbl  act  in 
issue ;  therefore*  in  this  case  ti^  induce- 
ment is  admitted.  The  possession  of  the 
land  and  soil  in  the  tenant  is  admitted: 
the  reversion  merely  is  in  the  plaintiff. 
Thus  the  injury  is  consequential,  and  case 
is  the  proper  remedy. 

CoLTHAH,  J. — I  am  of  the  same  opinion. 
Mr.  Watson  seems  to  complain,  if  of  any 
thing,  that  the  dami^es  given  by  the  jury 
in  the  former  action  of  trespass,  were  larger 
than  they  ought  to  have  been.  If  the  sink- 
ing of  the  shaft  contributed  to  the  injury 
of  the  house  in  the  possesaion  of  the  plain- 
tiff, I  do  not  see  how  the  verdict  in  that 
■otion  can  be  quarrelled  with.  The  de- 
findanu  had  do  right  to  take  the  eoids 
under  the  house.  In  case  of  demise,  the 
presumption  is,  tluit  everything  is  demised, 
unless  there  is  a  reservation ;  and  this  is  the 
case  with  regard  to  mines,  the  rule  being, 
that  the  possessor  of  the  land  is,  under  such 
circumstances,  entitled  to  everything,  from 
the  centre  tuque  ad  caelum.  The  plaintiff 
is,  I  think,  entitled  to  recover  on  the  first 


count ;  and  there  can  be  no  objection  to  a 
misjoiiider  of  counts,  the  second  being  also 
in  case.   The  rule  should  be  discharged. 

Rule  duekarged. 


1 838  ^ 
June  IS.  /  """«5i..«D«T, 

InterpUttder  Act — Gutt. 

Where^  wpon  the  obtaimHg  of  an  mter- 
jpkmder  rule,  the  third  party  doet  aot  appear 
M  obeeUetue  to  a  June's  order,  the  Coert 
are  authorized,  voder  the  Srd  section  of  the 
Interpleader  Act,  1  ^  2  WilL  4.  c.  58,  to 
allm  the  ttakeholder  hie  eotte  oat  of  the 
Jimd,  although  by  each  aUowamee  the  pliw^ 
t^s  property  in  the  fmd  should  he  eKmm 
mthed,  the  plaintiff't  remedy  being  agmut 
the  third  person,  the  wrong-doer;  Coltman, 
J.  doubting  the  propriety  of  malaag  emek 
order,  where  the  ptaiMt^^from  eiramulaaee»i 
hat  no  such  remedy, 

Wilde,  Setj.  obtained  a  rule,  calling  on 
the  plaintiff  to  shew  csuse  why  all  further 
proceedings  in  the  cause  should  not  be 
stayed ;  and  why  it  should  not  be  referred 
to  the  Master  to  tax  the  defendant's  costs 
in  the  cause,  and  of  the  application  j  and 
why  the  defendant  should  not  receive  the 
amount  of.  such  coata  out  of  the  snm  of 
Is.  paid  into  rourt,  under  a  Judged 
order  of  the  SIst  of  April  last;  and  vdiy  so 
much  of  the  order  of  the  same  learned 
Judge,  of  the  18ih  of  May,  as  directs 
that  the  defendant  shall  be  at  liberty  to 
take  out  of  court  the  said  sum  of  29^  la., 
should  not  be  discharged ;  and  why  the 
plaintiff  should  not  be  at  liberty  to  take 
out  of  court  what  shall  remain  of  the  said 
sum  of  29/.  if.,  after  deducting  therefrom 
the  defendant's  costs  as  hereinbsfoi«  mao- 
tioned,  and,  in  the  meantime,  procecdii^ 
should  be  stayed. 

The  circumstances  whidi  gave  riae  te 
the  apfUication  were  aa  follows:— 1^ 
defendant,  an  auctioneer,  aocordii^  to 
instructions  which  he  received  from  one 
Mousley,  the  proprietor,  put  up  for  sale 
a  leasehold  estate,  situated  in  Middleaex, 
of  which  the  plaintiff,  as  highest  bidder, 
was  declared  the  purchaser,  for  lASt 
\6s.t  and  he  signed  the  uaiul  eoatract, 
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ml  pud  the  defendant  a  deposit  of  Ml. 
pa  ceat.t  as  part  of  the  parebase  money, 
with  a  moiety  of  the  auction  duty,  mak* 
iog  iltogedwr  the  sum  of  39/.  9«.  Pre- 
mu,  Iwwever,  to  the  day  appointed  ibr 
dw  eompleiion  of  the  tale,  the  vendee 
niud  (Ejections  on  the  ground  of  misde- 
•eriptioo,  which,  however,  were  finally  set- 
tled, as  appeared  by  a  memorandum  under 
tbe  hands  of  the  contracting  parties.  An- 
other objection  was  afterwards  raised  in 
eMHcquence  of  the  non-registration  of  an 
si^'aal  lease ;  and  after  some  correspon- 
dence upon  the  subject,  the  defendant  re- 
oeired  a  notice  from  Mousley's  solicitors 
Bot  (0  return  the  deposit.    The  plaintiflT 
ibo  nisde  repeated  applicationa  for  the 
■osey,  which  the  defendant  refused  to  re- 
tom,  as  well  in  consequence  of  the  notice 
which  he  received,  as,  because  at  the  ex- 
pnsi  desire  of  the  plaintilT,  he  had  given 
Bouiley,  the  vendor,  51.  of  it,  and  he  had 
■ho  paid  the  government  duty,  amountii^ 
iohl.  Ss.    Finally,  the  plaintiff  wrote  him 
■  Utter,  staling  the  insolvency  of  the  ven- 
dor, and  the  impossibility  of  his  complet- 
iag  the  contract,  requiring  the  return  of 
the  deposit,  and  threatening  an  action  if 
the  demand  were  not  complied  with.  The 
threat  being  carried  into  effect,  and  Mous- 
ley's aoliciiors  also  applying  for  the  anwuiU 
of  the  deposit,  deducting  the  5L  given  to 
the  party,  the  duty,  commission,  and  other 
Rpenses,  a  summons  was  taken  out,  and 
Attended  before  a  learned  Judge,  who  waa 
of  opinion  that  the  defendant  was  entitled 
Is  the  benefit  of  the  Interpleader  Act,  but 
nfufd  to  grant  the  costs  upon  his  own 
Ktponsibility ;  and  he  made  an  order  to 
the  following  effect :  "  2 1  at  of  April  1 8S8, 
Pitchers  V.  Edney.  Upon  reading  the  affl- 
davita  of,  &c.,  1  do  order  that  all  proceed^ 
Ugs  in  this  action  be  stayed,  on  the  defen- 
^fs  bringing  into  court  the  sum  of 

and  that  the  defendant's  costs  of  this 
^ication,  and  incidental  thereto,  be  re- 
Mrved  for  the  consideration  of  the  Court ; 
ud  I  further  order,  that  Mr.  J.  Monsley, 
die  vendor,  do  forthwith  bring  into  court 
the  sun  of  5/.,  received  by  from  the 
defendant,  and  that  an  issue  be  tried,  in 
which  the  said  Mr.  J.  Mousley  shall  be 
the  plaintiff,  and  the  said  now  plaintiff  the 
^wiwlani,  to  try,"  &e.  In  pursuance  of 
lUi  order,  the  defendant  paid  the  891.  li. 


into  court;  but  Mousley  did  not  ap- 
pear. Upon  the  lOtb  of  May  the  plaintiff's 
attorney  obtained  a  aummona,  calling  on 
the  defendant  and  Mousley  to  shew  cauae 
why  the  order,  above  mentioned,  of  the 
21st  of  April,  should  not  be  rescinded,  on 
the  ground  of  the  parties  having  refused 
to  comply  with  it ;  and  although  it  was 
contended,  before  the  Judge,  that  the  de- 
fendant had  complied,  as  far  as  he  was 
concerned,  the  learned  Ju^e  made  the 
following  order,  by  which  the  former  was 
rescinded : — 

"18th  of  May  1838.  Pitchers  v.  Edney. 
Upon  hearing,  &c.,  I  order,  that  my  order 
made  in  this  cause,  bearing  date  the  £lst 
of  April,  be  rescinded,  and  that  the  claim 
of  Mousley,  the  third  party,  be  barred 
against  the  defendant,  and  the  defendant  in 
this  action  be  at  liberty  to  take  out  of 
court  the  sum  of  29/.  1r.,  paid  under  my 
said  former  order,  and  the  defendant  to 
have  four  days  time  to  plead." 

Erie  shewed  cause,  and  contended,  that 
the  defendant  had  not  made  out  such  a 
ease  as  entitled  him  to  the  indulgence  of 
the  Court.  His-  conduct  throughout  had 
been  marked  by  partiality  and  collusion  ; 
would  he  otherwise  have  advanced  the  de- 
fendant 51.  out  of  the  deposit,  or  paid  the 
whole  of  the  auction  duty,  51,  8«.,  when 
by  the  condition  of  the  sale  it  was  to  b* 
paid  in  equal  portions  by  the  vendor  and 
vendee  T  The  order  made  by  the  learned 
Judge  of  the  18th  of  May  was  juat  and 
reasonable,  within  the  words  of  the  Srd 
section  of  the  statute,  1  &  2  Will.  4.  c.58, 
which  enacted,  "That  if  the  third  party 
shall  not  appear  upon  such  rule,  &c.,  or  shall 
neglect  or  refuse  to  comply  with  any  rule 
or  order  to  be  made  after  appearance,  it 
shall  be  lawful  for  the  Court  or  Judge  to 
declare  such  third  party,  &c.  barred,  &c., 
and  thereupon  to  make  such  order,  be- 
tween such  defendant  and  the  plaintiff,  as 
to  costs  and  other  matters,  as  may  appear 
Just  ud  reasonable."  He  also  referred 
to  Lucas  v.  tkeLoHdon  Dock  Company  (1), 
where  goods  consigned  to  A,  and  ware- 
housed at  the  London  Docks,  were  daimed 
by  B,  the  Dock  Company  required  an  in- 
demnity of  A,  the  original  consignee,  be- 
fore deliverii^  them  to  him.   A.  refosed, 

(1)  4  B.  &  Ad.  378. 
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and  brought  trover,  with  counts  for  special 
damage  for  the  detention.  On  motion,  by 
the  company,  for  relief  under  the  Inter- 
pleader Act,  the  third  party,  upon  due 
notice,  m>t  appearing,  the  Court  held,  that 
his  claim  against  the  company  was  Imrred ; 
but  that  A.  ought  not,  by  reason  of  the 
act,  to  be  precluded  from  recovering  for 
bis  special  damage,  if  any. 

frilde,Serj, insupportof  therule,  denied 
that  the  payments  to  the  vendor  and  to  the 
government  were  evidence  of  collusion,  the 
former  being  made  at  the  express  desire 
of  the  party,  the  latter  being  a  matter 
of  necessity.  The  real  question  was  im- 
portant, inasmuch  as  it  affected  the  rights 
of  a  mere  stakeholder,  the  auctioneer,  who 
received  the  deposit  as  such,  who  had 
himself  taken  no  step  whatever,  had  no 
interest  in  the  transaction,  and  was  most 
anxious  that  the  partiei  should  fight  their 
own  bsttle.  The  3rd  section  of  the  sta- 
tute allows  the  Court  a  discretion,  and 
there  could  be  no  better  exercise  of  such 
than  an  allowance  of  his  costs  to  the  stake- 
holder,  who  had  acted,  as  the  party  here 
has,  fairly  and  honestly.  The  doctrine 
contended  for  has  been  acted  on  in  various 
cases ;  as,  for  instance,  in  Dncar  v.  Mackin- 
toth  (2),  Cotter  v.  the  Bank  of  England  {S)t 
and,  before  the  statute,  in  the  courts  of 
equity.  The  action  has  been  brought,  and 
the  plaintiff  has  declared ;  therefore,  the 
case  is  not  within  Parker  v.  Linnett  (4) ; 
neither  has  the  party  placed  himself  vo- 
luntarily in  his  present  situation,  nor  is  he 
indemnified  by  the  third  party,  and  thus 
the  present  is  not  within  Belcher  v.  Snath 
(5),  or  Tucker  V.  Morrit(fi\  in  which  eases, 
the  benefit  of  the  rule  was  refused.  He 
also  referred  to  Dabbt  v.  Humphrtet  (7). 

TiNPAL,  CJ. — The  Srd  section  of  the 
autute  gives  the  Courts  authority  to  make 
auch  rules  and  orders  as  may  appear  just 
and  reasonable  as  to  costs,  &e.  between 

(«)  S  Mo.  «e  So.  174. 

(3)  3  Ho.  &  Sc.  180;  a.  o.  S  Lsw  J.  Rep.  (ra) 
CP.  IdB. 
<4)  t  Oowl.  P.C  56t. 

(6)  9  Bing,  8S ;  s.  c  1  Lkw  J.  R«p.  {n^.)  CP. 
167. 

(6>  1  Cr.  &  M.  73 ;  ■.  c.  3  Ltw  J.  Rep.  (ma) 
E«h.  73. 

(7)  1  Biog.  N.C.  41<  i  s.  e.  4  Lsw  J.  Rop. 
(Nrf.)  CP.  101. 


the  plaintiff  and  defendant,  if  the  durd 
party  neglect  or  refuse  to  eam^j  with  any 
rule  or  order  to  be  made  after  sppetrmce. 
This  Court  has  gone  the  length  of  stying^ 
that  upon  the  obtaining  of  a  rule  to  ia- 
terplead,  the  fund  should,  in  the  first  in- 
stance, bear  die  coatSi  which  eosts  sboaU 
nltimatdy  be  made  good,  and  die  find 
should  be  indemnified  to  the  amoant  of 
that  which  bad  been  abstracted  from  it; 
and  the  question  here  is,  whether  the  stake- 
holder is  to  obtain  his  costs  in  consequence 
of  the  absence  or  disobedience  of  the  third 
party,  and  the  effect  of  which  will  be,  the 
diminution  of  the  fund.    I  do  not,  apoo 
this  occasion,  mean  to  lay  down  any  ge- 
neral rule,  as  these  cases  depend  upon  tb«ii 
own  peculisr  circumstances ;  and  it  b  ftr 
this  reason  the  legislature  has  given  ns  t 
latitude  and  a  discretion  as  to  what  is  jut 
and  reasonable.    If,  in  a  particulsr  on, 
we  see  that  a  (daindff  baa  anfiered  injiiiy 
in  getting  back  his  property  by  the  sbtcnee 
of  the  third  party,  it  is,  I  Uimk,  upon  him, 
and  not  upon  the  fund,  the  costs  should  be 
thrown.    But  nothing  has  taken  place  to 
alter  the  situation  of  the  parties  here.  Let 
us  see  what  has  been  done  in  this  psrtieuUr 
case.    The  plaintiff  had  a  clear  ground  of 
action  against  Mousley,  the  originsl  de- 
fendant, with  whom  he  had  entered  into  s 
contract  for  the  purchase  of  some  property ; 
there  was  good  ground  for  the  recovci; 
of  damages,  or  he  was  entitled  to  recover 
frmn  the  stakeholder  the  amount  of  the 
deposit,  subject  to  the  dedncdon  of  the 
sum  paid  to  the  auctioneer.   The  Court 
cannot  take  into  consideration  the  circum- 
stance of  the  psrty  being  insolvent,  as  such 
situation  may  be  altered  to-morrow;  he 
may  then  be  solvent.    In  all  cases  of  this 
description,  it  would,  I  think,  be  but  equi- 
table that  the  fund  should  bear  the  ex- 
penses, when  it  shall  be  proved  thst  ibe 
third  person  has  absented  himself.  The 
plaintiffmay  then  indemnify  himself  sgaiast 
that  person.    The  rule  should  be  made 
absolute. 

Vavoham.  J.~We  should,  I  think,  be 
narrowing  and  restricting  the  eonstmctioii 
which  should  be  put  upon  the  statate,  if 
we  stopped  short,  as  is  contended  for,  and 
laid  it  down  that  the  fund  should  not  besr 
the  expenses.  The  wofda  of  the  3rd  se6 
tion  do  not|  in  my  o^ai«Hi,  sapporl  sad 
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oonttrnetion.  It  would  not,  I  think,  be  s 
itttt  or  reasmtable  notion,  that  a  stake- 
nolder  should  not  be  |Mid  his  costs. 

CoLTMAM,  J. — I  wish  to  bo  uoderstood 
as  guarding  myself  against  the  intimation 
of  an  opinion  as  to  any  general  rule,  with 
r^ard  to  the  payment  of  costs  oat  of  the 
fttod,  when  the  third  party  does  not  appear. 
It  is  not  clear  to  me,  that  we  have  power 
to  make  the  order ;  on  the  contrary,  1  think 
we  have  not :  the  words  of  the  section  are, 
"  such  order  as  may  appear  just  and  rea- 
sonable ;"  snd  the  words  would,  I  think, 
apply  to  an  order  for  paying  the  costs  out 
of  the  fund,  by  which  Uie  plaintiff's  pro- 
perty would  be  diminished,  if  the  plaintiff 
ud  alwaya  a  power  of  recouping  himself 
against  the  third  party.  In  su«i  case  it 
may  be  perfectly  reasonable  to  make  such 
order.  But  the  Court  should  not,  I  think, 
have  the  authority  contended  for,  if  the 
plaintiflT  has  not  ^e  means  of  recouping 
himself  against  the  third  person.  When  one 
of  two  innocent  persons,  the  plaintiff  or 
the  stakeholder,  is  to  suffer,  I  do  not  see 
why  it  should  be  the  plaintiff;  it  is  not, 
as  it  appears  to  me,  reasonable  that  the 
atakeholder  should  be  benefited  at  his  ex- 
pense. The  latter,  it  should  be  recollected, 
is  relieved  from  a  difficulty  brought  upon 
him  in  the  ordinary  course  of  things,  I 
wish,  however,  to  come  to  no  genend  con- 
clusion. I  wish  to  retain  my  opinion  upon 
the  general  subject  unfettered;  but  in  a 
case  like  this,  where  the  plaintiff  has  his 
remedy  over  against  the  wrong-doer — the 
third  party,  I  think,  an  order  to  pay  the 
atakeholder's  costs  out  of  the  fund,  is 
within  the  words  of  the  section,  "just  and 
reasonable,"  leaving  the  plaintiff  to  his 
remedy  over  against  the  third  party.  The 
rule  should  be  absolute. 

Ride  absolute  aeafrdhghf. 


18S8.  1 
Jane  18./  , 

Patent — InfrhgemeHt — Par^eiUar*  of 
Olgeetkm, 

In  an  action  for  the  infringement  of  a 
patent,  tke  tMmdant,  under  5^6  JfilL  4. 
c.  83.  ».  6,  deUaered  witk  Me  flea  a  par- 


tieiUar  of  the  objeeUau  upon  »Hek  he  meant 
to  rely  ^aon  the  trial,  twenty  in  ntanber, 
amongat  which  were  the  Jhllowmg  That 
the  epee^cation  does  n<a  describe  with  suffl~ 
dent  certainty  and  precision,  the  nature  of 
the  st^yposed  improvements,  or  the  manner  in 
which  they  are  performed,  and  particularly 
that  they  are  not  applicable  to  every  sort  and 
description  of  the  machinery  to  which  in  the 
specifcation  they  are  said  to  be  applicable. 
That  the  said  improvements  or  some  of  them 
had  been  publicly  and  generally  used,  long 
before  the  granting  of  the  smd  letters  patent'* 
And  the  particular  concluded  thus—f'  The 
defendant  will  further  shew  all  such  tdyec- 
tions  to  the  raid  patent,  and  the  sp^fcation 
mentioned  in  the  declaration^  as  shall  be 
considered  by  the  Court  to  be  admissible 
under  the  several  pleas^  and  whereof  the 
pleas  themseloes  an  st^ieieiU  notice'*: — 
Held,  that  such  particular  was  imperfect, 
and  did  not  give  the  htfonuUion  required 
by  the  statute;  and  that  the  d^endant  was 
bound  to  furnish  a  better. 

This  was  an  action  against  the  defen- 
dant for  the  infringement  of  a  patent, 
granted  to  one  W.  Sneath,  from  whom  the 
plaintiff  had  purchased  it  The  patent, 
which  boredatethe  3  Ist  of  December  1831, 
was  for  certain  improvements  in  machi- 
nery, for  the  manufacture  of  bobbinet  lace, 
^rore  the  alleged  invention,  there  was,  it 
appeared,  no  mode  of  making  spots  upon 
laoe,  by  machinery,  whilst  the  plain  net 
was  in  course  of  ftbrication  by  such  ma- 
chinery ;  hut  the  plain  net  being  previously 
made,  the  spots  or  ornaments  were  after- 
wards added  by  hand  with  the  needle  and 
the  use  of  extra  threads.  The  plaintiff's 
invention  enabled  him,  as  he  slleged,  by 
the  application  and  addition  of  certain  new 
parts  to  an  ordinary  lace  machine,  to  orna- 
ment or  spot  the  lace  whilst  in  the  course 
of  fabrication,  without  the  use  of  additional 
or  extra  threads.  There  had  been  also 
proceedings  between  the  parties  in  the 
Court  of  Chancery,  and  in  his  answer  to  a 
bill  filed  by  the  phuntiff,  the  defendant 
objected  to  the  specification ;  and  with  re- 
gard to  the  component  parts,  of  which  the 
machine  was  said  to  consist,  he  alleged, 
that  they  were  stated  incorrectly,  and  were 
less  hy  nine^-six  than  the  number  spe- 
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cified  by  the  plaintifT ;  and  he  gave  a  list 
of  the  parts  asserted  to  be  deficient,  be- 
ginning with  unity  and  proceeding  to  the 
amount  of  ninety-six. 

In  pursuanee  of  the  late  statute,  for  the 
amendment  of  the  law  relating  to  letters 
patent.  5  &  B  Will.  4.  c.  83.  s.  5,  the  de- 
fendant delivered  with  his  pleas  notice  of 
the  objections  on  which  he  meant  to  relyi 
twenty  in  number  (1),  generally  speaking, 
vague  and  ambiguous  in  their  language, 
and  but  ill  calculated  to  impress  the  mind 
of  the  plaintiff  with  any  specific  or  defined 
idea  of  that  on  which  the  defendant  in 
reality  intended  to  rest  bis  defence  at  the 
trial.  Amongst  them  were  the  following 
"  That  the  specification  does  not  describe 
with  snflScient  certainty  and  precisim  the 
nature  of  the  supposed  improvements,  or 
the  manner  in  which  they  are  performed, 
and  particularly  that  they  are  not  applica- 
ble to  every  sort  and  description  of  the 
machinery  to  which  in  the  specification  they 
are  said  to  be  applioible.  That  the  said 
improvements,  or  some  of  them,  had  been 
publicly  and  generally  used  long  before 
the  granting  of  the  said  letters  patent."  And 
the  particular  concluded  with  the  follow- 
ing : — *'  The  defendant  will  further  shew  all 
such  objections  to  the  said  patent,  and  the 
specification  mentioned  in  the  declaration, 
as  shall  be  considered  by  the  Court  to  be 
admissible  under  the  several  pleas,  and 
whereof  the  pleas  themselves  are  sufficient 
notice." 

Upon  the  delivery  of  this  particular,  a 
Bommona  for  a  better  and  more  distinct 
(me  was  taken  out.  and  attended  before  « 
learned  Judge,  who,  upon  bearing  the 
parties,  made  an  order,  uat  the  defimdant 
should  deliver  to  the  plaintiiTs  attomey 
or  agent,  more  specific  objections  within 
two  days,  and  that  the  plaintiff  should  be 
at  liberty  to  make  up  the  issue,  and  pro- 
ceed to  trial  in  the  cause. 

fVightman  having  obtained  a  rule  for 
discharging  the  order, — 

Wilde,  Serj.  shewed  cause,  and  contend- 
ed, that  the  plamtiff  was  entitled  under  the 
statute  to  a  more  accurate  and  better  de- 
fined statement  of  objections  than  that 

(1)  At  thflj  were  not  jwrUesltrlj  noticed  or 
ecmoentod  apoa  by  the  Gooii,  it  is  dewtod  oa- 
mtnmuj  lo  specif  tiwsfc 


which  had  been  delivered.  The  opiniOB 
of  the  Court  ppon  the  subject  had  been 
already  expressed  in  Bulnms  v.  M*Ke»at 
(2),  wliere  it  was  determined,  that  a  om- 
struction  should  be  put  upon  the  statute, 
resembling  as  closely  as  possible  that  put 
upon  the  Statute  of  Set-off;  and  with  sudi 
opinion  the  present  statement  of  objections 
could  not  be  said  to  agree.  So,  again,  the 
accuracy  required  in  the  notice  of  objee- 
tions  might  be  compared  to  that  required 
in  the  statutes  for  the  protection  of  magis- 
trates and  dock  companies,  by  which  some 
explanation  of  the  cause  of  action  must  be 
given.  But  the  particular  containing  such 
objections  as  those  pointed  out,  and  which 
concludes  by  saying,  that  the  party  would 
take  advantage  of  every  objection  that 
could  possibly  be  advanced  to  a  patei^ 
could  not  be  rendered  analogous  to  UiM 
which  is  made  necessary  by_  the  stances 
above  referred  to.  The  adnusnon  of  sndi 
a  sweqnng  and  general  mode  of  statemai^ 
would  operate  as  a  repeal  of  the  statute. 

ffightnuatt  in  support  of  the  rule,  main- 
tained that  the  course  adopted  by  the  de- 
fendant was  the  only  one  which  the  drcum- 
stances  of  the  case  enabled  him  to  pursue. 
He  had  complied  substantially  with  every 
thing  required  by  the  statute,  the  object  « 
which  was  merely  that  the  plaintiff  should 
know  where  and  how  his  patent  was  at- 
tacked :  if  the  application  were  rejected,  it 
would  be  incumbent  on  the  Court  to  poiid 
out  the  precise  objections  whidi  the  defoo- 
dant  should  deliver  with  his  plea.  The 
ol^ect  aimed  at  and  attained  by  the  defen- 
dant, was  the  avoiding  of  prolixity,  which 
would  otherwise  be  me  cmsequenee,  and 
must  of  necessity  follow  from  the  adoptioo 
of  the  course  pursued  by  the  defondaat,  in 
the  litigation  in  the  Court  of  Chancery, 
where  he  set  forth  objections  divisible  into 
ninety-six  parts.  The  rejection  of  the  ap- 
plication would  render  a  similar  mode  of 
proceeding  necessary  here. 

TiMDAL,  C.J.~Tfae  rule  should,  I  think, 
be  discharged.  The  question  for  the  con- 
sideration of  the  Court  is,  whether  the  ptr- 
ticular  of  objections  delivered  by  the  de- 
fendant, is  not  of  a  ntture  so  indefinite  and 

<S)  7  Uw  J.  Rsp.  (s%)  C  J.  39. 
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iqdlstinct,  as  to  be  calculated  rather  to 
mislead  dian  gin  iaformation  to  the  plain- 
tiff. And  upon  die  subject  in  generali'  it 
■hould  be  observed,  that  before  we  statute, 
the  defendant  was  not  obliged  to  let  the 
plaintiff  know  the  grounds  of  his  defence ; 
and  if  the  deft- ndant  merely  asserted  that 
the  alleged  invention  was  not  new,  he 
would  be  permitted  to  advance  other  ob- 
jections. The  object  of  the  clause  in  the 
statute  was,  to  put  a  limit  to  the  expenses 
of  the  trial,  and  in  reference  to  the  situa- 
tion of  the  parties,  to  prevent  the  patentee 
from  being  turned  round  at  Nisi  Prius,  as 
was  often  the  case,  by  the  introduction  of 
evidence  for  which  ha  was  not  prepared, 
and  which  took  him  by  surprise.  The  evi- 
dence of  objections  required  by  the  section 
of  the  statute,  waa  such  as  a  person  of  an 
booest  mind  must  know  he  would  want 
himself,  if  he  were  placed  in  an  opposite 
situation.  As  to  the  prolixity  alluded  to 
by  Mr.  Wightman,  1  do  not  apprehend 
that  the  party  will  have  recourse  to  it  in 
tbe  objections  which  he  may  choose  to 
advance,  as,  in  an  action  by  a  patentee,  the 
defendant  would  be  somewhat  afraid  of 
the  effect  made  upon  the  mind  of  a  jury, 
by  objectifms  divisible  into  ninety-six 
parts.  la  a  case  like  this,  it  was  the  in- 
tention of  the  legislature  that  the  party 
ahould  place  before  his  adveraa^,  the  otH 
jectiona  upon  which  he  honestly  meant  to 
rely.  If  the  observation  be  not  applicable 
to  all  the  present  objections,  let  us,  at  all 
events,  look  to  two  or  three  of  them,  which, 
in  my  opinion,  have  a  tendency  to  obscure, 
rather  than  to  enlighten ;  let  us,  for  ex- 
ample, look  to  the  objection  which  alleges 
thai  the  said  improvements,  or  some  of 
thera,  had  been  publicly  and  generally 
naed,  long  before  the  granting  of  the  said 
letters  patent.  Was  not  the  defendant 
bound  to  point  out  those  parts  which  had 
been  used  1  Again,  it  is  said  that  a  cer- 
tain part  or  parts  of  the  said  alleged  inven- 
tion have  been,  before  the  date  of  the  said 
letters  patent,  combinect,  and  in  common 
use,  both  severally  and  U^etlier.  Should 
not  those  material  parts  be  pointed  out  by 
the  defendant?  In  my  opinion,  he  was 
bound  to  do  so,  if  he  consulted  his  own 
interests.  The  same  observation,  I  think, 
applies  to  the  objection  founded  upon  the 
hnperfeet  apeeificatkm.  He  shoiud  also 
NBwSBaus,VIL-c;P. 


point  out  that  which  is  imperfectly  specified. 
He  should,  in  fine,  to  use  the  Sootoh  I^al 
phrase,  coadssoeiuf  to  enter  into  particulars  i 
be  should  give  in  a  better  statement* 

Pakk,  J. — I  am  of  the  same  opinion.  It 
is  sufficient  for  us  to  say,  that  the  particu- 
lar should  be  amended.  It  is  not  the  duty 
of  the  Court,  as  asserted  in  the  argnmenti 
to  point  out  what  amendment  should  be 
made.  Applications  of  this  precise  nature 
were  not  made  before  the  statute  as  to 
patents  was  enacted.  The  present,  how- 
ever, is  not  new  in  principle,  and  upon  the 
occasions  to  which  I  now  refer,  the  Coul-t 
were  in  the  habit  of  aayuig  to  the  par^, 
**  Your  particular  is  imperfeet ;  go  and 
amend  it."  Here,  the  5ui  section  of  the 
statute  shews  that  the  patentee  is  the  great 
object  of  the  attention  of  the  legislature, 
whether  be  is  plaintiff  in  an  ordinary  action, 
or  defendant  in  scire  facias.  In  either 
case,  he  should  be  furnished  with  a  correct 
statement  of  objections,  more  especially  in 
a  case  like  this,  where,  for  aught  the  plain- 
tiff knows,  a  hundred  objections  may  be 
brought  forward,  inasmuch  asat  the  close  of 
the  particular  tliere  is  to  be  found  a  general 
roposition,  at  which,  even  Mr.  Wightman 
imself  appears  frightened,  namely,  "  that 
the  defondant  will  further  shew  all  such 
objections  to  the  said  patent,  and  the  spe- 
cification mentioned  in  the  declaration,  as 
shall  be  considered  admissible  under  the 
several  pleas,  and  of  which  the  pleas  them- 
selves are  sufficient  notice."  In  fine,  tbe 
case  is  a  most  clear  one,  and  the  rule 
should  be  discharged. 

Vauohan,  J. — -I  am  of  the  same  opinion. 
It  is  not  intended,  upon  this  discussion,  to 
deny  or  raise  any  objection  to  the  autho- 
rity of  the  Judge  at  chambers.  The  ques- 
tion is  merely  as  to  the  use  made  of  such 
authority— as  to  the  mode  in  which  it  has 
been  exercised.  With  respeet  to  the  act 
of  parliament,  when  the  bill  was  before  the 
House,  the  rules  of  pleading  were  not  in 
operation,  and  by  the  clause  the  objections 
should  be  specified  ;  and  wht-n  it  is  said 
that  the  party  should  have  leave  to  oHer 
other  objections,  of  which  notice  had  not 
been  given,  the  section  means  knowIe<tge, 
by  the  use  of  the  word  "notice."  If  the 
maxim  Dolus  ver*atur  in  generalibtu,  were 
«ver  exemplified,  it  is,  in  my  opinion,  here. 
The  object  of  the  defendant  is  to  perplex 

20 


Digitized  by  Google 


2»2 


COURT  OF  COMMON  PLEAS : 


and  confuse* — to  keep  the  merits  of  the 
case  entirely  ont  of  view,  and  finally  de- 
prive the  patentee  of  his  rights.  If  the 
system  adopted  here  were  sanctioned  by 
the  Court,  the  enactment  would  be  rather 
B  curse  than  a  blessing ;  and  it  would  do 
anything  rather  than  give  that  relief  which 
it  professes  to  bestow. 

CoLTUAN,  J. — According  to  the  con- 
struction to  be  put  upon  the  statute,  which 
is  new,  the  objections  which  accompany 
tbe  plea  should  be  advanced  in  distinct 
and  intelligible  language.  The  defendant 
should  not  be  allowed  the  power — he  should 
not  have  the  opportunity,  by  means  of 
ambiguous  language,  of  slipping  in  one 
objection,  in  place  of  another,  to  the  sur- 
prise of  die  plaintiff'.  For  this  reason,  it 
18  better  to  settle  any  point  that  may  arise 
before  the  cause  proceeds  farther,  and 
thus  prevent  the  plaintiff  from  being  driven 
to  apply  to  the  Coart  for  a  new  trial,  in 
consequence  of  the  ambiguity  of  his  oppo- 
nent's language.  Although  the  statute  is 
in  favour  of  the  patentee,  there  is  nothing 
in  it,  which  excludes  a  party  from  mak- 
ing objections  to  the  patent.  He  has  still 
the  right  to  advance  all  objections,  provid- 
ed he  does  so  in  intelligible  and  distinct 
language.  But,  if  the  defendant  be  well  ad- 
vised, as  no  doubt  he  will  be  on  this  occa- 
sion, he  will  not  go  before  a  jury  with  such 
a  millstone  around  his  neck  as  ninety-six 
objections.  The  rule  should  be  discharged. 

Rule  diteharged.    Coits  to  he 
cost*  in  the  cauie. 


1 838  1 
May  10.  I  »«"t..BUEE. 

Fendor  and  Purchaser — Sale — Mitde- 
Mcription — Plan. 

The  particulars  of  a  tale  &y  auction^ 
deieribed  Zof  IS,  at  Jiret-rate  bmiding 
ground,  subject  to  the  same  rights  of  way 
and  ■passage,  and  ether  rights  and  easements 
over  the  same,  as  are  now  enjoyed  under  the 
existing  leases  of  the  Crescent  houses.  The 
description  of  Lot  li  stated,  that  the  pur- 
chasers of  the  tot  would  be  entitled  to  a  right 
of  carriage  and  foot  way,  thirteen  feet  wide, 
over  Lot\3,on  the  northern  boundary  thereof 
as  shewn  ypoH  the  plan;  anditalsoeonlamed 


certain  retenations  simlar  to  those  m  Lot  7, 
which  were  set  oiUimthe  deseriptio*  ^  thai 
lott  and  were  smd  to  be  shewn  on  the  plan. 
It  was  also  toldwhere  the  lease  of  Lot  7  was 
to  be found,  and  it  was  smd  that  it  would  he., 
produced  at  the  sale.  The  particulars 
the  other  lots  stated  the  reservation  as  in 
Lot  7,  and  as  shewn  in  the  plan.  Thepkm- 
tiff  became  the  purchaser  by  a  single  con* 
tract  of  Lots  IS  and  13,  amf  upon  ftndmg 
that  the  inhalntants  of  the  other  houses  oj 
the  Crescent  had  a  right  of  way  not  de- 
lineated upon  the  plan,  with  the  privilege, 
amongst  others,  of  carrying  dung,  compost, 
^c,  to  their  gardens,  he  abandoned  the  eo»- 
tract  altogether,  and  reared  the  return  ef 
^  his  deptmt,  ^e. : — Heldf  thai  in  amntpsewe 
of  the  constant  reference  to  the  plan  of  the 
premises,  (furnished,  it  was  to  he  presumed, 
for  the  purpose  of  affording  all  necessary 
information,)  it  ivas  not  necessary  for  the 
purchaser  to  investigate  the  covenants  in  the 
lease  of  Lot  7,  under  which  the  right  of  way 
in  question  mas  given,  although  it  was  steded 
m  the  description  where  such  lease  was  to 
he  found,  and  that  it  was  to  he  produced  at 
the  sale.  ^Iso,  that  the  misdeseriptian  vi- 
tiated the  sale  of  Lot  IS,  and  that  it  had  the 
same  effect  as  to  Lot  12,  inasmuch  as  the 
sale  of  both  was  treated  as  one  contraet^  and 
to  be  paid  for  as  such;  consequently,  that  the 
plaintiff  had  a  right  to  rescind  hu  contract 
altogether,  although  the  particulars  coa- 
tained  a  condition  of  sale,  that  if  any  mis- 
take were  made  in  the  description  of  the  pre- 
mises, or  any  other  error  whatever  smntld 
appear  in  the  particulars  of  the  present  sale, 
such  mistake  or  error  should  n^  antml  the 
sale,  but  a  compensatwn  or  eqwviUent  should 
be  given  or  taftm  as  the  case  might  require* 

In  this  action,  for  money  had  and  re- 
ceived, which  was  tried  before  Tindal,  C.J. 
at  the  Sittings  after  last  Hilary  term,  and 
to  which  the  defendant  pleaded  Non  as- 
sumpsit, a  verdict  was  found  for  the 
plsintifl^  subject  to  a  special  ose  for  Uw 
opinion  of  the  Court,  who  were  to  draw 
such  inferences  as  a  jury  might  have  done. 

The  following  were  the  facts : — Hie  ac- 
tion was  brought  to  recover  the  sum  of 
633/,  Os.  5d.,  the  amount  of  deposit  and 
auction  money,  paid  by  (he  plaintiff* to  the 
defendant,  an  auctioneer,  on  the  purdnse 
of  the  Lots,  No.  12  and  IS*  formii^  part  of 


Digitized  by  Google 


TRINITY  TERM.  1838. 


HVfiral  Idta  of  property,  at  Camberwell, 
put  up  for  sale  at  Garraway'a,  on  the  20th 
of  May  1836.  Previously  to  the  time  of 
the  sale,  printed  particulars,  with  conditions 
of  sale,  had  been  issued  to  the  public^  which 
contained  a  description  of  the  Lots  12  and 
13,  the  materia)  parts  of  which  are  as 
follows  "  Lot  IS.  The  purchaser  of  this 
lot  will  be  entitled  to  a  right  of  carriage 
and  foot  way,  thirteen  feet  in  width,  over 
IjOt  13,  on  the  northern  boundary  thereof* 
as  shewn  upon  the  planf  bearing  and  pay* 
ing  one  moiety  of  me  expense  of  keepii^ 
the  said  road  in  repair.  This  lot  is  sup- 
plied with  water  from  Lot  1,  without  any 
rent  or  payment  for  the  same,  and  the  pur- 
chaser will  be  entitled  to  have  water  sup- 
plied as  heretofore  from  Lot  1,  until  Mid- 
aummer,  184S,  but  not  afterwards,  and  is 
sold,  subject  to  liberty  for  the  purchaser 
of  Lot  1  to  come  upon  the  premises  at  all 
reasonable  times  to  repair  the  main  laid 
from  the  said  reservoir  in  Lot  1 ;  and  the 
drain  and  sewer  in  the  same  premises,  in 
like  manner  as  reserved  in  Lot  7. 

"Lot  13.  A  first  rate  building  plot  of 
gronndi  land  tax  redeemed,  called  the 
Crescent  Field,  lying  between  Lots  10  and 
12,  enclosed  from  the  Grove  by  an  orna- 
mental iron  fence,  to  which  it  has  a  frontage 
of  eighty-six  feet,  besides  another  frontage 
of  aboat  ninety  feet  to  the  crescent  sweep, 
as  shewn  upon  the  plan ;  unquestionably  as 
fine  a  situation  for  building  as  any  in  Cam- 
berwell,  (either  with  the  stable-yard.  Sec, 
The  entire  site  of  this  lot  comprehends 
about  one  acre,  be  the  same  more  or  less. 
Xliis  lot  will  include  the  ground  forming 
pact  of  the  crescent  sweep,  coloured  red 
upon  the  plan,  subject  for  ever  hereafter 
to  the  same  rights  of  way  and  passage,  and 
other  rights  and  easements  over  the  same,  as 
are  now  enjoyed  under  the  existing  leases  of 
the  Crescent  houses,  and  subject  to  a  simi- 
lar reservation  for  the  purchase  of  lot  No.  1 , 
in  respect  of  the  main  from  the  reservoir, 
and  the  drain  and  sewerj  as  is  made  out  of 
I^t  12." 

The  particulars  of  Lot  7,  referred  to  in 
Lot  12,  described  the  houses  comprised  in 
that  lot,  as  having  rights  of  way  over  the 
^ound  next  the  Grove,  and  the  planted 
^ound  in  the  rear,  as  are  now  enjoyed 
under  the  existmg  leases  of  the  Crescent 
houses ;  addmg,  that  the  lease  was  at  Mr. 


Gregson's  office,  and  would  be  produced 
at  the  sale.  The  particulars  of  the  Lots 
6,  9,  and  10,  stated  that  these  lots  were 
sold  with  similar  rights  and  privileges,  and 
subject  to  similar  reservations  as  Lot  7 ; 
and  as  shewn  in  the  respective  plans. 

The  plaintiff  became  the  purchaser  by  a 
single  contract  of  the  Lots  12  and  13,  for 
the  sum  of  2,9501. ;  and  the  contract  was 
signed  at  the  foot  of  one  of  the  printed 
particulars.  The  tenants  of  all  the  eight 
houses,  forming  what  are  called  the  Cres- 
cent houses,  and  delineated  and  described 
in  the  plan  as  Lots  10,  9,  8,  and  7,  have  a 
right  of  way  across  Lot  13  to  the  following 
extent,  and  a  clause  to  such  effect  ia  in- 
serted in  their  leases  :  "and  also  full  and 
free  liberty  of  way  and  passage  to  and  for 
such  person  or  persons  for  the  time  being 
occupying  the  said  messuage  or  tenement 
and  premises,  and  his  wife,  children,  and 
friends,  in  their  or  one  of  their  company* 
to  pass  or  repass  on  the  path  commencing 
at  the  end  of  the  said  walk,  and  leading  to 
the  stable-yard,  near  thereto;  and  also  full 
and  free  liberty  to  and  for  the  servants  of 
such  person  or  persons,  so  for  the  time 
being  occupying  the  said  messuage  or  te- 
nement and  premises,  to  pass  and  repass 
from  the  Grove  or  stable-yard,  with  gravel, 
earth,  dung,  or  compost,  to  be  placed  or 
used  in  the  said  garden,  in  hand  or  wheel- 
barrow, but  not  otherwise,  along  and  over 
the  way  and  path  already  made,  and  lead- 
ing from  the  Grove  to  the  said  garden 
ground  of  the  said  messuage  or  tenement 
intended  to  be  hereby  demised."  This  right 
of  way  is  exercised  in  respect  of  each  of  the 
eight  houses,  by  going  out  of  the  gardens 
at  the  back  of  these  houses,  and  along  the 
gravel  walk  or  promenade,  and  thence  along 
the  way  or  path  described  in  the  leases,  as 
already  made,  and  which  still  exists,  across 
the  field,  which  forms  part  of  the  Lot  13, 
into  the  road  delineated  in  the  phtn  as 
running  along  the  north  side  of  Lot  13,  and 
so  along  the  road,  either  to  the  stable-yard, 
which  also  forms  part  of  Lot  13,  or  to  the 
Grove.  There  was  no  delineation  what- 
ever of  the  said  path  in  the  plans  annexed 
to  the  particulars.  The  portion  of  Lot  13, 
over  which  the  pathway  extends,  was,  at 
the  time  of  the  sale,  and  of  the  trial,  and 
still  is,  8  grass  field.  Notice  was  given  by 
the  plaintiff,  before  action  brought,  that  fac 
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would  not  complete  the  contract,  on  the 
ground  that  the  same  was  void,  on  account 
of  the  said  right  of  way  ;  and  before  the 
action  was  brought,  a  demand  was  made 
upon  the  defendant  of  the  deposit  and 
auction  duty,  with  interest,  which  waa  re- 
futed. Should  the  Court  be  of  opinion, 
that  the  plaintiflT  is  entitled  to  recover  for 
the  deposit  and  auction  duty  for  both  the 
lots,  die  sum  wfll  be  6S9L  0«.  5d.  If,  for 
Lot  13,  the  deposit  and  auction  duty  will 
be,  &c. 

The  ninth  condition  of  the  sale  was  as 
follows  : — **  That  if  any  mistake  be  made 
in  the  description  of  the  premises,  or  any 
other  error  whatever  shall  appear  in  the 
particulars  of  the  present  sale,  such  mis- 
take or  error  shall  not  annul  the  sale,  but 
a  compensation  or  equivalent  shall  be  given 
or  tak«n,  as  the  case  may  require ;  such 
compensation  or  equivalent  to  be  setded 
by  two  referees  or  their  umpire ;  each  party 
within  ten  days  after  the  ffiscovery  of  the 
error,  and  notice  thereof  given  lo  the  party, 
to  appoint  me  referee  by  writing ;  and  in 
case  either  purty  ahall  neglect  or  refuse  to 
nominate  a  referee  withm  the  time  ap- 
pointed, the  referee  of  the  other  party  alone 
may  make  a  final  decision.  If  two  referees 
are  appointed,  they  are  to  nominate  an 
umpire  before  they  enter  upon  business, 
and  the  decision  of  such  referees  or  umpire, 
as  the  case  may  be  shall  be  final"(l). 

(1)  Tbe  FoUowinp  irere  the  points  for  the  plun- 
tio: — 1'he  pluntiff  will  oootend,  unoDgst  otber 
thingSr  that  he  is  entitled  to  lewsind  tbe  oontnct 
with  respect  to  Lot  13.  on  the  ipronnd  of  the  eoo- 
cealment  of  s  mmteriel  fact,  whicb  tbe  vendor  was 
tNMind  to  diaoloee,  naineljr,  the  existence  of  the 
flight  of  way  deeoribed  in  the  cue  tnd  uiaezsd 
plus,  crouiog  thkt  lot,  end  commeDoing  from 
the  poiat  marked  A ;  also  on  tbe  ground  of  s  misre- 
pre«entation  of  the  rights  and  eusenenta  to  which 
that  lot  was  anbjeot,  and  s  misdeacripliou  of  the 
purpose  for  which  that  lut  was  applicable;  also, 
oecauae  the  particulura  of  salei  reapecling  that  tot, 
were  unfairly  stated,  and  were  calculated  to  induce 
a  prudent  Hnd  cautious  purchaser  to  believe  that 
the  onij  right  of  way  over  that  lot,  waa  eajo/ed 
under  (be  leases  of  the  Crescent  bouaea,  over  that 
part  of  the  lot  only  which  formed  part  of  the  cres- 
cent aweep,  coloured  red  upon  the  anaezed  plan, 
llie  plaiMiflF  will  alao  ooaiend,  ^at  he  it  enUtled 
to  rescind  the  eontrict  with  respect  to  Lot  1 S,  be- 
eaus*  the  oootrset  for  (be  purchase  of  that  lot  and 
Lot  13  waa  one  contract,  and  not  a  sepsnle  or  dis- 
tinct contract  for  each  lot ;  also,  because  it  ia  evi- 
dent, from  the  aituHtion  of  the  two  lata,  13  and  13, 
'the  odvunt^es  that  would  obviously  arise  from  a 


Wilde,  Setj.  for  the  plaintiff.— The  plain- 
tiff  refuses  to  complete  his  contract,  and 
seeks  to  recover  bis  deposit,  upon  the 
ground  of  the  occupiers  of  eight  house* 
having  a  right  of  way  across  Lot  13,  with 
the  privilfge  of  carrying  gravel,  earth, 
dung,  &c.,  which  right  of  way  was  not  de- 
lineated in  the  plans  submitted  to  inspec- 
tion, although  the  way,  thirteen  feet  ia 
width,  to  which  the  purchaier  of  Lot  IS  ii 
entitled,  waa;  and  the  (juestion  for  the 
consideration  of  tbe  Court  ii,  whether  there 
has  been  a  fair  and  candid  deseriptkm  M 
the  part  of  tbe  vendor,  or  whether  there 
was  such  a  studied  concealment  of  Ais 
ri'^ht  of  way,  as  would  mislead  a  man  of 
ordinary  caution,  and  consequently  oitide 
him  to  rescind  his  contract.  The  cireora- 
stances  of  the  case  shew,  that  the  latter 
waa  the  &ct,  and  this  result  was  tbe  more 
easily  attained  from  the!  afihctatioo  of  nii- 
nuteness  and  particularity  to  which  tbe 
defendant  had  rfeeonrse ;  inasmoeh  as  not 
alone  ordinary  ways,  but  subterraneosts 
passages  were  delineated  and  set  forth  wiA 
an  appar^t  correctnen,  which  lutorally 
1^  to  the  conclusion,  that  nothing  was 
concealed  or  suppressed.  The  plaintiff 
objects  to  complete  his  contract,  not  alone 
for  the  purchase  of  Lot  IS,  but  also  of  Lot 
IS,  and  the  objection  willappear  reasonable, 
when  the  Court  consider  that  the  former  was 
represented  as  a  firat-rate  building  plot, 
and  intended  to  he  purchased  as  anch;  ill 
which  case,  the  privacy  consequent  apoa 
the  extinguishing  of  the  right  of  way  over 
Lot  13,  (to  which  die  purchaser  of  tbe  two 
lots  would  be  entitled^  trould  be  most  de- 
sirable. If  this  object  were  not  attaiaad, 
tl  the  plaintiff  were  not  aUowed  to  get  rid 

joint  purcbaae  of  both  lots,  and  the  facU  stated  ia 
the  case,  that  Lot  It  was  purchased  with  refereooe 
to  Ihe  purchase  also  of  Lot  13 :  and  becauae,  br  the 
concealment  of  tha  eziataaoe  of  tbe  tight  or  waf 
deioibad  in  tba  rasa  and  aaoeowd  plsa,  as  asia* 
mrnciag  at  tbe  letter  A,  and  paaati^  orer  lh«  road 
on  ibe  north  aide  of  Lot  IS,  a  &lse  iodueemaat  wia 
held  out  to  the  plaintiff  to  become  the  purchaser  of 
both  tbe  loU  It  and  13,  by  reason  of  the  adrastsga 
Ibut  would  have  been  aflWJed,  In  <mm  endt  npH 
had  aot  existed  of  oztinguiabing  tbe  riglit  of  ear* 
liage  and  footway  over  that  road  which  waa  rapt*- 
seated  tn  tbe  psrtioulars  of  aa  being  excnased 
only  by  the  occupier«  of  Lota  It  and  IS.— Foe  tba 
defendant,  that  there  waa  no  such  niadaaeriptiaB  of 
the  pro|iert7  aold  as  entitled  the  purabaser  to  re- 
scind his  purchase  of  tha  lots  koocKed  down  to  hiw 
or  either  of  iht-m. 
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of  Lot  IS,  the  only  difllerenee,  irith  regird 
to  him,  would  be,  that  the  privilege  of 
carrying  dung,  compost,  &e.  in  his  vici- 
nity, would  be  A  nuiunee  to  one  houee 
ineieed  of  two.  Reference  to  the  autho- 
rities will  shew  the  propriety  of  the  plain* 
tifTa  application  as  to  the  two  tots.  That 
of  1 3  is  clearly  within  the  principle  of  Tht 
Duke  of  Norfolk  v.  Worthy  (Jt\  where  an 
estate  was  advertised  fur  sale,  and  describ- 
ed as  being  about  one  mile  from  Horsham, 
whereaa  it  was  in  reality  between  three 
ftikt  four,  and  the  contract  was  rescinded, 
akfaoi^h  there  was  a  clause  in  the  agree- 
ment, providing  that  an  error  in  the  de- 
•eription  of  the  premises  should  not  vitiate 
the  sale,  but  an  allowance  should  be  made 
for  it ;  and  a  similar  principle  is  to  be  ex- 
tracted from  the  judgment  of  Tindal,  CJ., 
in  FUgkt  y.  Bootk{9),  It  is  not  within 
CoverUy  V.  BurreU  (4),  where  it  was  ruled, 
that  the  purchaser  of  an  annuity  by  the 
Waterloo  Bridge  Company,  described  as 
Well  secured,  and  payable  out  of  the  first 
tolls  received,  and  not  described  as  re- 
deemable, cannot  afterwarda  object  on  the 
ground  of  misdescription,  provided  the 
araui^r  baa  been  granted  in  conformity 
with  the  act;  nor  does  it  come  within 
i>3lin'  T.  Ilargrave(6),  where  the  specific 
perfonimce  of  an  agreement  for  the  aale 
of  an  estate  waa  decreed,  notwithstanding 
a  Tarianee  from  the  description,  with  com- 
pensation for  the  deficiency  in  value,  though 
•ninuteexaminationmighthave  discovered 
the  defects;  but  no  compensation  could  be 
awarded  here,  for  there  is  no  principle  by 
which  it  could  be  estimated ;  and  it  is  only 
where  such  principle  exists,  that  the  doc- 
trine of  compensation  applies — Sherwood  v. 
Robmt{%).  Wright  v.  WiUon  (7)  is  admit- 
ted ;  but  will  not  assist  the  defendant,  as  the 
knisdescription  in  these  particulars  was  not 
oibvious  on  inspection  of  the  premises,  but 
was  wilful  and  dea^ned.  Tomliina  v.  Wlatt 
(8)  is  also  in  favour  of  the  pUintiff.  The 
r^jht  of  the  plaintiff  to  reaeind  his  contract, 


(5)  1  Campb.  337. 

(3)  1  liing.  N.C.  379 ;  s.c.  4  Uw  J.  lUp.  (N.8.) 
CP.  66. 

(4)  t  Slsrk.  t95. 

(6)  1  Moo.  &  MiL  194. 
<7)  1  Hoa  &  Aob.  XOT. 
(8)  3  Smith.  435. 


as  to  the  one  lot,  being  thus  clearly  establish- 
ed, in  consequence  of  this  misdescription,  it 
is  equally  certain,  that  he  has  a  right  to 
rescind  it  as  to  both,  inasmuch  as  the  con- 
tract was  indivisible  and  joint-^CAamfiera 
y.GT\ffUha{9),  Otbumy,Spwrrier{\<i\  In 
fine,  as  the  defendant  has  no  cause  of 
complaint  against  the  plaintiff,  so  is  be 
without  remedy;  and  if  be  were  to  bring 
an  action  at  law,  or  file  a  bill  in  equity,  be 
could  neither  recoirer  dam^es,  nor  enforce 
performance  of  a  contract,  which  his  own 
wilful  concealment  and  misdescription  have 
annulled — Blagden  v.  Bradbearlll), 

Wigktman,  contrft. — A  purchaser  of  or- 
dinary acuteness  would  perceive  that  the 
r^;hts  of  way,  over  Lot  IS,  were  not  deli- 
neated upon  the  plan.  H'e  must  know 
that  there  were  other  rights  and  easements 
which,  of  necessity,  belonged  to  the  houses 
of  the  Crescent,  and  it  was  incumbent  upon 
him  to  asceruin  what  these  rights  and 
easements  were,  more  especially  when,  in 
the  description,  he  was  referred  to  the  lease 
of  Lot  7,  and  was  told  where  diat  lease  waa 
to  be  found.  The  language  of  the  descrip- 
tion should  have  removed  all  doubt  from 
his  mind  on  the  occasion,  and  proved  to 
him  that  there  were  other  rights,  besides 
thwe  delinested  upon  the  plan.  The  worda 
are,  "subject  for  ever  hereafter  to  the 
same  righu  of  way  and  passage,  and  other 
rights  and  easements  bver  the  same,  aa  an 
now  enjoyed  under  the  existuig  leases  9t 
the  Crescent  houses."  It  waa  not  possible 
to  set  out  all  the  rights  on  the  ground  plan. 
The  right  of  carrii^e  way,  thirteen  feet 
wide,  was  set  out,  and  the  plan  was  silent 
as  to  all  the  others.  The  position  of  the 
gates,  marked  out  on  the  plan,  would  shew 
that  there  were  other  rights,  into  the  na- 
ture and  extent  of  which  the  purchaser 
should  have  inquired. 

[TiNDAL,  CJ.— Was  not  the  object  of 
the  plan  to  save  the  party  the  trouble  of 
so  doing  ?] 

(9)  t  Esp.  Rep.  150.  Brougham,  L.C.  said,  in 
Casamajor  v.  Strada,  t  Mvl.  it  K.  724.  tliat  the 
doctrine  Uid  down  by  Ixtrd  Keoyon,  in  Cbambeia 
9.  Griffith!,  was  not  sound  aiiber  in  Uw  or  sqaity ; 
that  Jamaa  v.  Shore,  1  Stark.  4S6,  waa  a  contrary 
dacisioo  by  L.ord  Ellenborough.  and  that  the  oaae 
waa  oremilad  in  RooUv.  LonlI>anner,4B.&Ad. 
77. 

(10)  Peake,Add.Ca.49. 

(11)  lit  Vss.466. 
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The  plaintiff  has  been  guilty  of  negli- 
gence, in  not  making  the  necessary  inqui- 
ries, and  he  has  consequently  no  right  to 
abandon  his  contract  altogether,  because 
be  did  not  find  certain  rights,  the  existence 
of  which  he  ought  to  have  known,  deli- 
neated upon  the  plan ;  neither  is  there  any 
thing  in  the  allied  nuisance  which  should 
prevent  the  party  from  being  the  purchaser 
«^  Lot  13,  as  the  right  complained  of  waa 
limited  to  the  carrying  of  dung  in  a  barrow 
or  by  hand,  for  the  purpose  of  manuring 
gardens.  The  Duke  of  Norfolk  v.  JVortkif 
does  not  applyt  as  there  is  no  imputation 
of  fraud;  and  it  was  upon  the  existence 
of  such,  the  decision  in  that  case  turned. 
At  all  events,  the  plaintiff  has  no  right  to 
rescind  the  contract,  as  the  matter  in  dis- 
pute is  one  for  compensation.  Why  should 
it  not  ?  The  plaintiff  has  the  subject-mat- 
ter of  his  contract,  but  he  has  not  the 
whole  of  it*  His  bargain  is  at  present 
merely  less  valuable  than  It  otherwise  would 
be ;  and  in  such  state  of  thii^s,  case 
is  as  much  one  of  compensation  as  Wright 
V.  Wilton.  Even  if  the  Court  should  de- 
cide that  the  plaintiff  is  released  from  his 
contract  as  to  Lot  13,  it  does  not  thence 
follow  that  he  can  abandon  his  bargain  as 
to  Lot  li~~Lewin  v.  Oueit  (IS).  It  was 
held  there,  that  a  person  who  purchasea 
two  lots  is  not  justified  in  refusing  to  per- 
form his  contract  for  the  purchase  of  the 
second  lot,  because  a  good  title  is  not  shewn 
to  the  first ;  and  a  similar  principle  may 
be  extracted  from  Jmma  v.  Shore  (IS)  and 
PooUv,  Shergold^U). 

Wilde,  Serj.  in  reply,  maintained  the 
right  of  the  plaintiff  to  rescind  the  con- 
tract altogether,  as  to  the  two  lots,  and 
denied  that  the  case  was  one  for  compen- 
sation. The  quantum  of  rent  would  be 
evidently  affected,  as  there  was  no  power 
to  apportion  the  ground,  which  should  of 
necessity  be  devoted  to  the  convenience  of 
so  many  persons,  who  were  entitled  to  this 
way  over  the  estate,  and  thus  the  land  was 
not  alone  deteriorated  as  land,  but  the 
comforts  of  those  who  might  be  the  inha- 
bitants were  materially  interfered  with  and 

(12)  1  Rofli.  St5. 

(13)  1  Stsrk.  4«6. 

(14)  t  Bro.  C.C.  118;  s.o,  1  Cox,  274.  The 
better  T»p(»t  of  the  case  is  bjr  Coz — prr  Lord 
Brooghsm.  ia  CMamajor  n.  Strode,  s  M7I.&  K. 


abridged,  if  not  destroyed  altogether.  It 
has  been  also  said,  that  the  plaintiff  ac- 
cepted that  which  he  purchased.  But  the 
question  is,  to  use  the  words  of  Tinda^ 
C.J.,  in  AcebalY.  Levy{l5%  "Have  the 
circumstances  been  such  that  he  has  pre- 
cluded himself  from  taking  any  objectioB 
to  that  of  which  he  is  said  to  be  the  pur^ 
chaser  ?"  and  they  clearly  have  not. 

Cur,  adv.  v«2c. 

TiNDAL,  C.J. — The  question  is,  whe- 
ther the  plaintiff  is  at  liberty,  under  the 
circvmstances  stated-  in  the  special  case, 
to  hold  the  contractof  purchase,  into  whid 
he  entered,  to  be  alt<^ether  void,  and  ta 
recover  back  the  money  paid  to  the  auc- 
tioneer as  money  had  and  received  to  his 
use ;  and  this  will  depend  on  the  deternu- 
nation  of  two  questions :  first,  whether  the 
description  of  the  premises  in  the  printed 
particulars,  and  plans  exhibited  at  the  time 
of  the  sale,  upon  the  faith  of  which  the 
plaintiff  made  his  purchase  was  audi  that 
a  prudent  and  vigilant  man  would  enter 
into  the  contract,  without  discovoing  the 
existence  of  the  right  of  way  over  the  land 
comprised  in  Lot  13;  and,  secondly,  whe- 
ther such  right  of  way,  being  afterwards 
found  to  exist,  rendered  the  purchase 
altogether  useless  for  the  purposes  for 
which  it  was  made,  or  only  brii^a  it  under 
the  head  of  misdescription,  so  aa  to  form 
the  subject  of  .compensation,  or  equi- 
valent, under  the  9th  condition  of  nle. 
And,  upon  the  first  of  these  two  questioBS, 
we  are  of  opinion,  that,  looking  at  the 
printed  particulars  of  sale,  and  ue  ^ans 
which  accompany  them,  and  which  are 
referred  to  by  the  particulars,  there  is  no 
sufficient  disclosure  of  the  existence  of  the 
right  of  way  to  enable  a  bidder  at  the  sale, 
by  the  exercise  of  ordinary  vigilance  and 
sagacity,  to  discover  that  such  way  exists. 
Looking  at  the  description  of  Lot  IS,  given 
in  the  particulars  themselves,  it  states,  that 
the  lot  will  include  the  ground  forming 
part  of  the  crescent  sweep,  coloured  red 
upon  the  plan,  subject,  for  ever  hereafter, 
to  the  same  rights  of  way  and  passage  over 
the  same,  as  are  now  enjoyed  under  the 
existing  leases  of  the  Crescent  houses. 

(15)  10  BiDg.  384 ;  B.  0.  3  Law  J.  Htv-  (>••••> 
CP.  98. 
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Now,  in  the  first  place,  it  is  left  in  very 
great  uncertainty,  whether  the  rights  of 
way  and  passage  there  spoken  of,  are  to  be 
exercised  only  over  the  sweep  before  the 
Crescent  houses,  or  whether  they  are  meant 
to  extend  over  other  and  more  distant 
parts  of  the  close.  Admitting,  however, 
the  latter  to  be  the  proper,  though  it  cer- 
tainly is  not  the  most  obvious  construetioD, 
a  reference  to  the  other  part  of  the  parti- 
calars,  so  fiir  from  throwmg  any  light  upon 
the  existence  of  the  way  now  claimed, 
would  tend  to  mislead  the  bidder  at  the 
auction.  He  would  naturally  refer  for 
information  to  the  description  of  the  Cres- 
cent houses  themselves,  for  the  use  of 
which  the  way  is  reserved.  But,  the  de- 
scription of  lot  No.  7,  so  far  from  point- 
ii^  at  the  way  in  question,  mentions  only 
the  reservation  of  a  right  of  way  and  pas- 
sage over  a  different  part  of  the  premises 
—via.  the  rights  of  way  over  the  ground 
next  the  Grove,  and  the  planted  ground  in 
the  rear,  aa  are  now  emoyed  under  the 
existing  leases  of  the  Crescent  houses ; 
and,  in  all  the  aabaequent  lots,  8,  9,  and 
10,  the  particulars  expressly  state,  that 
these  lots  are  sold  with  similar  rights 
and  privileges,  and  subject  to  similar  re- 
servations as  Lot  7|  and  aa  shewn  on  the 
respective  plans.  Now,  upon  referring 
to  the  plan,  which  is  thus  appealed  to 
in  the  particulars,  there  is  no  trace  what- 
CTer  of  a  right  of  way  over  Lot  IS  for  the 
use  of  the  Crescent  houses,  except  the 
carriage-sweep.  There  is,  indeed,  a  way 
over  the  close  for  the  use  of  Lot  12,  clearly 
marked  anon  the  phin,  the  presence  of 
which  would  add  strength  to  the  condnsion, 
that  none  other  was  intended  to  be  re- 
served. The  only  question,  therefore,  is, 
whether  the  exception  in  the  description  of 
Lot  13,  of  the  rights  and  easements  now 
enjoyed  under  the  existing  leases  of  the 
Crescent  houses,  coupled  wiih  the  notice 
in  the  description  of  Lot  7,  that  the  lease 
and  agreement  may  be  seen  at  the  attomies' 
office,  and  would  be  produced  at  the  sale, 
inoposed  an  obligation  on  the  bidder  to 
refer  to  the  lease  itself:  and,  we  think, 
under  the  circumstances,  it  did  not,  what- 
ever might  be  the  case  if  the  particulars 
bad  been  confined  to  matter  of  description 
only.  We  think,  as  there  is  a  direct  refer- 
ence and  appeal  to  the  plan,  and  the  plan. 


whilst  it  discloses  one  wayaltogether.omits 
any  trace  of  the  way  now  claimed,  the  bid- 
der at  the  auction  could  not  be  bound  in 
the  exercise  of  ordinary  prudence  and  vigi- 
lance to  look  further ;  that  the  inspection  of 
the  plan  would  lull  all  suspicion  asleep,  and 
that  it  was  calculated,  not  simply  to  give  no 
information,  hut  actually  to  mislead.  The 
inrticulars  and  plana  of  this  nature  ahould 
be  BO  framed  as  to  convey  clear  informa- 
tion to  the  ordinary  class  of  persons  who 
frequent  sales  by  auction ;  and  they  would 
only  become  a  snare  to  the  purchasers,  if, 
after  the  bidder  has  been  misled  by  them, 
the  seller  should  be  able  to  avail  himself  of 
expressions,  which  none  but  lawyers  could 
understand,  or  attend  to.  We,  therefore, 
think,  upon  the  first  head  of  inquiry,  the 
existence  of  the  right  of  way  was  not  suffi- 
ciently disclosed  or  made  known  to  persons 
of  ordinsry  vigilance  and  caution,  and  that 
the  contract  is  not  binding  upon  the  plain- 
tiff. The  second  point  ia,  does  the  misde- 
scription become  matter  of  compensation 
and  equivalent  only!  The  13th  lot  is  stated 
in  the  particulars  to  be,  a  first-rate  building 
plot  of  ground :  it  is  then  described  as 
having  a  frontage  of  eighty-six  feet  to  the 
Grove,  and  ninety  feet  to  the  Crescent 
sweep.  The  purchaser,  therefore,  might 
fairly  conclude,  as  the  seller  intended  him 
to  conclude,  that  he  might  purchase  the 
whole  lot  for  the  purpose  of  building. 
But  the  direction  of  the  way  claimed, 
would  render  the  close  altogether  useless 
for  the  purpose  for  which  it  was  known  to 
be  purchased ;  and,  although  it  has  been 
argued  that  the  objection  can  apply  at  most 
to  Lot  13,  and  that  die  purchasers  of  Lot 
12  can  have  no  right  to  rescind  their  pur- 
chase by  reason  of  the  misdescription  in 
Lot  13,  we  answer,  that,  in  this  case,  the 
seller  may  have  intended  to  treat  the  two 
purchases  as  one  contract,  by  entering  into 
one  agreement  for  the  sale  of  both  at  one 
aggregate  price;  and,  secondly,  that  the 
purchasers  of  Lot  12,  upon  the  facts  of  this 
case,  may  be  reasonably  understood  to  have 
purchased  Lot  12,  in  order  that  the  right 
of  way  over  Lot  1 3,  which  before  belonged 
to  Lot  12,  might  be  extinguished  by  unity 
of  seisin,  ana,  thereby.  Lot  IS  may  be 
rendered  more  valuable  as  buildiog*ground, 
an  object  and  purpose  which  is  entirely 
defeated  by  the  existenw  of  the  right  of 


Digitized  by 


288 


COURT  OF  COMMON  PLEAS: 


wiy  above  meDtioned.  We,  therefore, 
think  the  misdescription,  howtfver  unintrn- 
tional,  has  been  such  as  to  justify  the 
plaintiff  in  saying,  that  the  lots  which  the 
seUer  is  ready  to  convey,  are  not  the  lots 
which  he  purchased,  and,  consequently, 
that  he  may  recover  back  the  sums,  with  in- 
terest, paid  to  the  auctioneer.  Our  judg- 
ment should  be  for  the  plaintiff*. 

J^gment  aceordmg^. 


May  10.  /  coxe.CA«i.oH. 
Warrant  of  Attorney — Exeeutioit, 

Where  a  prieoner  mtroditeed  an  attomeyt 
who  was  atto  a  prisoner  and  mthout  ms 

certificate,  for  the  purpose  <f  being  present 
at  the  executioH  of  a  warrant  of  attorney^ 
the  Court  refused  to  set  aside  the  warrant  of 
attorney,  the  plaintiff  being  ignorant  of  the 
situation  of  ihe  party  intnduced,  and  it  not 
appearing  that  the  defendant  was  equally  so. 

The  ground  upon  which  Price  obtained 
•  rule  for  setting  aside  a  warrant  of  attor- 
ney, executed  by  the  defendant,  a  prisoner, 
was,  that  the  attorney,  who  wai  |H«aent  at 
the  execution  of  the  inatrument,  was  him- 
■clf  a  prisoner,  and  without  hit  certificate. 

Pmeoekt  on  ihewing  cause,  relied  upon 
an  affidavit,  which  suud,  tliat  tlie  attorney 
was  brought  by  the  defendant  himself,  and 
that  the  plaintiff  was  ignorant  of  his  cir- 
cumstances, and  of  the  want  of  his  certifi- 
cate ;  and  he  cited yewe«  v.  Booth{l),  where 
the  defendant  introduced  a  person  to  be 
present  at  the  execution  of  a  warrant  of 
attorney,  who  was  not  an  attorney  at  all, 
and  the  Court  refused  to  set  aside  the 
proceedings,  the  Lord  Chief  Justice  saying, 
the  application  was  founded  on  an  attempt 
to  cheat  the  f^ntiffi 

The  CouxT  (after  hearing  iVice  ia  sup- 
port of  the  application)  were  of  opinion, 
that  the  cases  could  not  be  distinguished. 
It  was,  at  least,  incumbent  on  the  defendant 
to  shew,  that  he  was  as  ignorant  of  the 
situation  of  the  person  introduced,  as  the 
plaintiff',  and  this  he  had  not  attempted 
to  do. 

Rule  disehargai. 

(t)  1  B08.&PH).9r. 


1838.     \  DOB  rf.  XHOTT  V.  LAWTOS  AXS 

May  10.  /  OTHBEs. 
Devise — Fee^£state;  ■ 

The  testator  devised  as  follows :  "  /  fiee 
and  bequeath  to  my  sons  Joshua  and  James, 
my  estates  that  I  now  occupy,  tugether  mth 
the  factory  and  all  the  edifices  and  appur- 
tenances thereon,  except  the  house  I  now  ee- 
cupyt  and  foe  yards  for  a  passage,  being 
U^ether  eigltteen  yards  iu  front,  and  oimit 
twenty  yards  back,  with  the  cottages  thereon, 
eecnpied  by  C.  and  C,  and  all  other  cense- 
niences  tlureon,  w/dch  I  give  to  my  dough* 
ters  Martha  and  Alke  jointiy,  share  and 
share  aHhe : — ffeld,  that  as  the/rst  dewite 
<^**my  estates"  Sfc.  to  the  sons  James  and 
Joshua,  would,  standing  per  se,  carry  a  fee, 
so  the  devise  of  the  excepted  part,  carried 
an  estate  of  a  like  quality  to  the  daughters. 

Held,  also,  that  the  word  *•  estaU"  i»  the 
devise,  was  not  cut  down  to  one  of  mere  de- 
scription, or  to  one  mere^  denoting  the  cor- 
pus of  the  thing  demsed,  by  a  subsequent 
clause  in  the  wUlt  by  which  the  testator  do* 
vised  a  on-taui  estate  which  he  held  under  a 
lease,  during  the  tern  ^  the  lease, 

Ejjectnwnt  for  an  undivided  moiehr  of 
certain  premisea  in  the  occapatioo  of  the 
defenda&ta.  The  defendaau  entered  into 
the  common  consent  rule,  and  pleaded  die 
general  issue ;  and  the  ftdlowing  case  was 
submitted  under  the  Matute,  tag  the  cob- 
sideration  of  the  Court 

James  Knott,  of  Lees,  in  the  pariah  of 
Ashton- under- Lyne,  in  the  county  of  Lmh 
caster,  by  his  last  will  and  testament,  in 
writing,  signed,  &c,  dated  the  2nd  of  Feb- 
ruary 1824,  a  copy  of  which  said  wiUia 
hereunto  annexed,  and  is  to  be  taken  aa 
part  of  this  case,  after  directing  payment 
of  his  debts  and  funeral  and  teetamoMary 
expenses,  and  giving  a  l^acy  of  1^  to  hw 
el«st  am  iohn,  made  a  wvise  in  the  fol- 
lowing words : — "  I  give  and  beqtieath  to 
my  sons  James  and  Joshua,  my  estate  that 
I  now  occupy,  together  with  the  factory 
and  all  the  edifices  and  appurtcoanoaa 
thereon,  except  the  house  I  now  occupy, 
and  five  yards  for8passage,beingt(^ethera 
eighteen  yards  in  front,  and  ^lout  iwen^ 
yards  back,  with  the  cottages  thereon,  oc- 
cupied by  Daniel  C\ef^  and  Mr.  Cleveriys 
and  all  other  conveniences  tbereoii»  whitt 
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I  ^ve  to  my  daughters  Martha  and  Alice 
jointly,  shara  and  share  alike."  He  then 
devised  to  his  daughter  Martha,  a  smithy, 
occupied  by  J.  Knott,  and  a  certain  piece 
or  parcel  of  land  known  by  the  name  of 
Dock  Croft,  now  occupied  as  aardens. 
To  his  daughter  Alice,  a  plot  of  land  oc- 
cupied by  D.  Jackson.  He  then  charged 
bis  estate  given  to  his  sons  James  and 
Joshua  Knott,  with  tlie  payments  named ; 
and  after  some  pecuniary  legacies,  be  gave 
to  his  son  Joshua,  "  that  estate  or  tenement 
lying  and  being  in  Hartshead,  occupied  by 
R.  J,  which  1  hold  under  lease  from  the 
Earl  of  Stamford  and  Warrington,  with  all 
the  privileges  and  appurtenances  thereunto 
belonging,  durii^  the  term  of  my  lease." 
To  his  daughters  Alice  and  Martha,  all 
his  household  goods  and  furniture ;  and 
be  constituted  and  appointed  his  three 
sons  his  executors. 

The  said  J.  Knott  was,  at  the  time  of 
making  his  will,  seised  in  fee  simple  of  all 
the  premises  described  in  the  above  devise, 
and  died  seised  thereof,  on  or  about  tha 
27th  of  September  1826,  without  having 
revoked  or  altered  his  said  will,  leaving 
his  said  smi  John,  his  heir-at-law,  and  his 
sons  James  and  Joshua,  him  surviving ;  and 
the  daughters  Martha  and  Alice  both  sur- 
vived the  testator ;  and  Martha  is  still 
alive.  Alice  died  on  or  about  the  Ist  of 
August  18S6,  leaving  her  husband,  James 
Mellor,  and  a  son  of  the  said  J.  Mellor 
and  of  the  said  Alice,  his  wife,  bom  in 
lawful  wedlock,  her  surviving.  John  Knott, 
the  testator's  said  eldest  son  and  heir-at- 
law,  died  in  the  lifetime  of  Alice,  intestate 
as  to  his  resl  estate,  and  without  leaving 
lawful  issue ;  and  thereupon,  James  Knott, 
the  lessor  of  plaintiff,  being  the  said  tes- 
tator's next  eldest  and  second  son,  and  the 
eldest  brother  of  the  said  J.  Knott,  became 
and  is  the  heir-at-law  as  well  of  the  said 
testator  James  Knott,  as  of  the  ssid  John 
Knott.  James  Knott,  the  lessor  of  the 
plaintiff,  is  also  the  person  named  in  the 
said  devise,  as  the  testator's  son  James.  The 
defendants  are  the  tenants  in  possession 
of  the  said  premises,  which  were  so  de- 
vised, as  above  mentioned,  by  the  testator, 
to  hisdaughters  Martha  and  Alice  "jointly, 
share  and  share  alike;"  and  the  defendants 
wholly  disclaiming  the  title  of  the  lessor  of 
NBwSBaus,V]Iv-C.P. 


the  plaintiff,  claim  to  hold  the  said  pre- 
mises adversely  to  the  lessor  of  the  plainti£^ 
ftnd  as  tenants  thereof  to  the  said  J.  Mel- 
lor and  the  said  Martha,  or  one  of  them  ; 
and  it  is  agreed  between  all  the  said  par- 
ties to  this  suit,  that  the  defendants  may 
defend  their  possession  upon  and  under 
the  title  (if  any)  of  the  said  J.  Mellor,  and 
of  the  said  Martha,  or  of  either  of  them ; 
and  shall  rely  upon  such  title  only. 

The  lessor  of  the  plaintiff  contends,  that 
under  the  above  devise,  the  said  daughters 
of  the  testator,  Alice  and  Martha,  took  as 
tenants  in  common  of,  and  only  estates  for 
life  in,  the  devised  premises;  and  that, 
upon  die  death  of  the  said  Alice,  the  lessor 
of  the  plaintiff,  as  heir-at-law  as  aforesaid, 
became  and  was,  and  now  is  entitled  to  an 
undivided  moiety  of  the  said  premises,  or 
that  he,  the  lessor  of  the  plaintiff,  is  entitled 
thereto,  or  to  part  thereof,  as  joint  devisee 
in  fee  in  remainder,  with  his  brother 
Joshua  Knott,  under  the  above  devise. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiff  is  entided  to 
recover  in  this  action.  If  the  Court  shall 
be  of  that  opinion,  then  the  defendants 
agree,  that  judgment  shall  be  entered 
against  them  by  confession,  for  1«.  damages, 
immediately  after  the  decision  of  this  case, 
or  otherwise,  as  the  Court  may  think  fit. 
And  if  the  Court  shall  be  of  opinion,  that 
the  said  plaintiff  is  not  entided  to  recover 
in  this  acdon,  then  the  lessor  of  the  plain- 
tiff agrees  that  a  judgment  shall  and  may 
be  entered  against  the  plaintiff,  of  nolle 
proatquit  immediately  after  the  decision  of 
this  case  or  otherwise,  as  the  said  Court 
may  think  fit,  and  that  judgment  shall  be 
entered  accordingly. 

The  mai^in  was  thua  marked: — It  will 
be  contended  on  behalf  of  the  lessor  ot 
the  plaindff,  that  under  the  devise  to  the 
dau^ters  of  the  testator,  Martha  and 
Alice,  set  out  in  the  special  case,  they 
took  as  tenants  in  common,  and  for  life 
only.  For  the  defendants,  that  under  the 
devise,  the  daughters  took  estates  in  fee  in 
the  devised  premises,  as  tenants  in  com- 
mon, or  that  they  took  estates  in  fee  there- 
in, as  joint  tenants ;  and,  that  if  the  Court 
shall  be  of  opinion  with  the  defendants  on 
either  of  the  above  points,  the  lessor  of 
the  plaintiff  is  not  enutled  to  recover. 
SP 
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Wiidet  Setj.j  for  the  lessor  of  the  plain- 
tiff.—This  case  is  one  of  a  class  in  which 
the  decisions  are  unsatisfactory  and  con- 
flicting ;  but  the  only  question  is,  whether 
(he  word  **  estate**  is  used  by  the  testator 
in  Its  technical  signification,  or  in  the  sense 
in  which  it  is  understood  by  the  unlearned, 
viz.  as  a  description  of  property  without 
regard  to  quality  or  interest.  If  construed 
in  the  latter  sense,  the  daughters  of  the 
testator  took  as  tenants  in  common  for 
life,  and  the  lessor  of  the  plaintiff  is  en- 
titled to  judgment.  The  devise  to  James 
and  Joahna  does  not  pass  the  whole  in- 
terest of  the  testator  in  the  thing  devised. 
The  word  **  estate"  is  associated  with  loca- 
lity, tlte  factory,  &c.  of  the  testator;  it 
thus  becomes  a  word  of  local  description, 
and  its  meaning  is  consequently  limited 
and  restrictetl.  So,  again,  in  a  subsequent 
part  tff  the  will,  the  testator  has  bequeath- 
ed to  his  son  Joshua,  by  the  same  word 
"  estate,"  certain  property  which  he  held 
under  lease  from  the  Earl  of  Stamford  and 
Warrington,  during  the  term  of  his  lease. 
If  the  legal  interest  were  intended,  the 
phrase  "  during  the  term,"  was  unnecessary. 
It  shculd  be  also  recollected,  that  there  is 
no  reaatm  to  suppose  it  to  be  the  intention 
of  the'teitator  to  dUsinhnit  his  eldest  son, 
the  heir-at-law.  It  cannot  be  inferred 
fi-om  the  bequest  of  a  pound,  that  the  tes- 
tator distrusted  him,  inasmuch  as  he  ap- 
pointed him  his  eitecntar;  and  thus,  as  the 
devise  did  not  give  a  fee  to  the  sons  James 
and  Joshua,  neither  did  that  which  was 
excepted  pass  in  fee  to  the  daughters 
Martha  and  Alice.  The  case  is  within 
that  of  PtHeward  v.  pTe$cott{l),  where, 
on  a  devise  "  of  my  copyhold  estate  at  P, 
consisting  of  three  tenements,  and  now 
under  lease,"  but  not  specifying  for  what 
interest,  it  was  heM,  that  an  eaute  for  life 
only  passed.  There,  the  Master  of  thh 
Rons  said,  "The  question  is,  whether  the 
s\tperaddfed  words  do  not  clearly  shew  the 
devisor  did'  not  mean  to  speak  of  the  quan- 
tity of  his  le^al  interest,  but  merely  the 
cbrpus  or  subject  in  his  disposition.  I  am 
of  Opinion  they  do."  The  words  in  the  case 
referred  to,  as  in  the  present,  amounted  to 
a  mere  description  of  the  thing,  and  not  of 
the  party's  interest  Neither  has  the  de- 
(1)  r  Vw.  Ml. 


cision  above  mentioned  been  overruled  in 
Roev.  tVrigkt  (£),  or  RtrndaUf.  Tue/mt  (fl); 
so  far  from  it  that  It  was  not  referred  to 
in  either  of  them,  and  it  was  alluded  to 
for  the  first  time  in  Gardner  v.  Har£ng(4). 
A  similar  observation  applies  to  Gall  v. 
Esdaile  (5),  and  to  the  report  of  the  same 
case  in  1  Ruu.  ^  Myl.  540,  where  it  was 
the  exception  to  the  Master's  report,  which 
was  overruled.  The  view  taken  of  the  plain- 
tiff's case  is  still  further  corroborated  by 
Doe  V.  Parratt  (6),  where  the  devisee  un- 
der the  codicil  took  only  an  estate  for  life 
—Doe  V.  Tucker  {7),  Doe  v.  Gmllim{S), 
where  the  devisee  was  held  to  have  only  a 
life  estate  in  the  house  and  ground  devised 
to  him ;  Doe  v.  Bmne*  (9),  where  it  was 
decided  that  a  devise  of  lands,  "  freely  to 
be  possessed  and  enjoyed,"  was  not  equiva- 
lent to  a  devise  of  a  fee ;  and  by  Gooiright 
V.  Barron(lO),  where  a  similar  proposition 
was  maintained,  and  where  it  was  auo  held 
that  the  word  "  estate,"  in  die  introductory 
clause,  could  not  be  brought  down  into  a 
latter  distinct  clause. 

MeUor,  contrft. — The  two  sons  of  the 
testator  took  a  fee  under  the  devise,  in  all 
except  that  which  was  devised  to  the  daugh- 
ters; consequently,  the  quality  of  the  es- 
tate excepted,  was  similar  to  that  which 
passed  to  the  sons.  Roe  v.  Hakiit{y\\ 
where  the  word  "  estate,"  was  narrowed 
to  one  for  life,  is  admitted.  But,  even  if 
the  case  were  supposed  to  be  one  of  inten- 
tion, and  to  be  decided  upon  such  ground, 
the  judgment  delivered  in  Doe  v.  OaUm 
(18),  wouhl  be,  by  inference,  in  favour  tX 

(S)  7  Eait.  fW. 

(S)  S  Manh.  \XS ;  ■.    6  Tmnt.  410. 

<4>  S  B.  Mod.  566.— In  this  cm*.  DiUas,  CJ. 
remuked,  it  wu  rerjr  eztriordiauf  tliit  lb*  c*m 
of  Peiutmd  V.  Praseott  sIiobM  miuar  hsr*  bm 
laliRrsd  to  IB  the  ugommts,  on  aeikwl  by  tl« 
CowU  ID  •ithn' of  tho  above  OMU. 

(5)  8  Bing.  StSi  1.  c.  1  Uw  J.  Rep.  (xj.) 
CP.  95. 

(6)  3  B.  &  Ad.  469  J  s.  c.  1  Lair  J.  Rep.  (lu.) 
K.B.  160. 

(7)  Ibid.  473  ;  1.  e.  ibid.  161. 

(8)  5  B.  &  Ad.  122  ;     e.  S  Law  J.  Rep. 

K.B. 194. 

<9)  «  Cr.  M.& R.S9;  s.0.4  UwJ.Rep.(iu.) 
£xch.  141. 

(10)  11  Eaat,  tto. 

(11)  S  WiU.80. 

(n>  6  B.  h  Ad.6tl:  s.e,  3  Law  J.Rvp.  ("J.) 
K.B.  71. 
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the  defendants.  No  reliance  can  be  placed 
upon  PatMord  v.  Preseottt  as  the  decision 
of  the  Master  of  the  R<^  haa  been  over* 
ruled — Pow.i)n>.JannaD'sed.414.  Doe  v. 
fatne« is  inapplicable,  as  the  word  "estate" 
was  not  in  toe  will  at  all.  Tuffkell  v.  Page 
(13),  and  Ibetton  v.  £ecMA(U),  shew 
Uie  construction  which  should  be  put  upon 
the  devise.  In  the  former,  it  was  held, 
that  the  word  "  estate,"  in  a  will,  wa«  suf- 
ficient to  pass,  not  only  the  land,  but  die 
interest  the  testator  had  in  it.  And,  in 
the  latter,  it  was  decided,  that  where  there 
are  sufficient  words  for  the  puqMse  in 
the  following  parts  of  the  will,  (as  there 
are  here,)  &e  words  "estate  at  soch  a 
I^ace,"  or  "  in  such  a  place,"  may  carry  a 
fee.  So  in  Hold^aU  v.  Marten  it  was 
said  by  BuUer,  J.,  "So  far  from  iu  being 
necessary  to  add  words  of  inheritance  to 
the  word  '  estate,'  to  make  it  pass  a  fee, 
words  of  restraint  must  be  added,  in  order 
to  carry  a  less  estate,  for  it  is  gemu  gene- 
ra/iMtmiMt,'"  and  Grayton  v.  Atkinttm  (16) 
shews,  that  a  devise  without  the  word 
"  estate,**  or  other  words  of  limitation,  may 
pass  a  fee.  A  principle  favourable  to  the 
defendants,  may  be  also  extracted  from 
Roe -9.  Bacon  {n\  Uthwatt'V.  Bryant 
and  Chicheiter  v.  Oxtndon(\9),  It  is  not 
sought  to  bring  the  word  "estate"  from 
one  clause  to  another,  neiUier  is  there  any 
necessity  for  so  doing,  as  it  overrides  the 
whole.  The  Court  will,  as  in  Edmards  v. 
Bartua(StO),  and  in  Wike  v.  fTUcein), 
discover  and  give  effect  to  the  intention  of 
the  testator,  which  was  evidently  to  give  a 
fee  to  his  two  sons,  and,  by  consequence, 
the  same  quantity  of  estate  m  the  excepted 
part,  to  his  dan^ters.  The  conditiim  of 
the  eldeat  son,  tite  heir-at-law,  cannot  be 
taken  into  conuderation.  The  intention 
of  the  testator,  with  regard  to  him,  was 
obvious.  Besides,  the  latter  is  not  an  ob- 
ject of  any  peeoliar  favour  in  the  eye  of 

(13)  «  Atk.  37. 

(14)  Ca.Tenp.Talb.15r. 

(15)  lTennRep.4il. 

(16)  1  was.  ass. 

(17)  4  Mm.  &  Selv.  966. 

(18)  6  Twmt  Sir. 

(19)  4TraM.  176. 

(SO)  t  Bing.  N.C.  I5S }  0.  5  Uw  J.  R«p.  (h.s.) 
C  J.  3«, 

(«1)  7  Bug.  664  ;  s.  0.  9  Uw  J.  Rep.  CP.  19U 


the  law— 27oe  v.  7WiMr(SS):—he  It  wdy 
oititled  where  nobody  else  ia.  He  ^sp 
referred  to  Z)oc  v.  Ha$lemod(t9\  and  to 
Doe  v.  Pratt  (U). 

9Vilde,  Serj.y  in  reply,  denied  it  to  be 
the  intention  of  the  testator  to  devise  a  fee 
to  his  two  sons.  He  had  used  the  word 
"  estate,"  as  one  of  description,  not  of  in* 
terest.  This  was  evident,  from  his  bequest 
of  the  leasehold,  in  which  he  used  words 
to  pass  the  whole,  because  such  was.  hia 
intention.  The  Court  should  not  wander 
over  a  will  for  the  purpose  of  discovering 
the  actual  intention  of  a  testator,  but  tbey 
should  found  Uieir  opinion- upon  those  cir- 
cnnutancea  which  led  to  a  legal  presump* 
Uon  of  intention.  The  devises  were  sepsn 
rate  and  distinct,  and  the  word  "estate" 
did  not  override  the  whole.  Tlie  Joatrioe, 
tliat  the  heir  was  not  peculiarly  favoured 
by  the  law,  was  admitted.  But,  as  on  the 
one  hand,  he  sliould  not  be  uijjuatly  pre- 
ferred, so,  upon  the  other,  he  should  not 
be  unjustly  excluded.  Ho:  should  he 
stripped  of  his  inlieritance  only  by  a  clear 
and  distinct  devise,  not  by  mere  suggestion 
or  surmise. 

Cur.  ado*  mU* 

TiHDAL,  C.J.— In  the  course  of  the  ar- 
gument in  this  case,  the  only  question  that 
has  been  made,  has  been,  whether,  i^n 
the  proper  coustrucUon  of  the  will  of  James 
Knott,  his  daughters  Martha  and  Alice 
took  in  fee,  or  for  life  only.  The  word 
"  estate,"  in  a  will,  has  bum  held  by  a 
series  of  decided  cases,  at  once  so  numer- 
ous and  so  uniform,  to  intend  the  quantity 
of  interest  which  the  testator  has  in  the 
land  devised,  that  the  general  rule  is  hid 
down,  that  it  shall  carry  a  fee  where, the 
testator  has  a  fee.  nnless  the  intention  is 
broken  in  upon  by  other  expressions  in 
the  will,  clearly  shewing  that  it  is  intended 
to  give  it  a  more  limited  constructions 
and  the  cases  shew,  that  in  order  to  give  it 
a  more  restricted  sense,  it  is  not  enough 
that  it  is  accompanied  by  words  which 
shew  it  to  point  also  to  local  situation,  or 
to  make  it  referable  to  the  corpus  of  the 

(n)  S  Dow.  &  RvL  398;  ■.  c  1  taw  J.  Rep. 
K.B.  101. 

(■iS)  6  Ad.  &  EL  167 ;  s.  c.  6  Law  J.  Rep.  (N.i.) 
K.B.  96. 
(H)  Ibid.  180;  s.e.  ibid.  101. 
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land  devised.  This  appears  from  the  in- 
stance  so  frequently  referred  to,  of  the  de- 
vise of "  my  estate  of  Ashton,"  or,  as  it 
was  stated  by  the  Court,  to  be  the  same  in 
legal  construction,  as  **  of  my  Ashton 
estate*'  —  Chichester  v.  Oxendon.  And 
again,  the  devise  of  "all  my  estate,  lands, 
&c.,  called  or  known  by  the  name  of  the 
Coal  Yard,  in  the  parish  of  St.  Giles, 
London"— Z)otf  d.  CAiWv.  Wright  {25)  i  in 
both  which  cases,  the  word  estate  was  held 
to  carry  a  fee  and  looking  at  the  words 
of  the  will  now  before  us,  we  think  the  de* 
vise  to  the  testator's  two  sons,  James  and 
Joshoa,  of**  my  estate  that  I  now  ocetipj, 
together  with  die  factory  and  all  the  edi- 
fices and  appurtenances  thereon,"  clearly 
falls  within  Uie  general  rule ;  and,  if  there 
had  followed  no  exception,  would  have 
carried  a  fee  in  the  whole  estate,  with  every 
building  upon  it,  to  his  two  sons.  And 
we  think,  that  the  exception  out  of  the 
devise,  under  which  the  daughters  claim, 
does  by  necessary  intendment  carry 
the  same  qnsntity  of  estate  as  that  from 
which  it  is  excepted.  Oat  of  the  devise  to 
his  two  sons,  of  the  estate  he  occoi^es,  the 
testator  excepts  '*  the  honse  I  now  occupy, 
with  the  cottages  thereon  occupied  by 
Cle^g  and  Cleverley,  and  all  other  con- 
veniences thereon."  And  if  a  contrary 
construction  should  be  adopted,  and  it 
should  be  held,  that  because  the  testator 
has  used  in  the  exception,  the  words, 
"honse  and  cottages  thereon,"  he  only 
intended  an  estate  for  life  to  the  daughters, 
a  similar  construction  ought  to  be  put 
upon  the  words  of  the  devise  to  the  sons, 
"  with  the  factory  and  all  the  edifices  and 
appurtenances  thereon."  But  this  would 
lead  to  a  consequence  which  seems  con- 
trary to  the  intention  of  the  testator, 
namely,  that  the  sons  James  and  Joshua 
should  take  the  fee  in  the  estate  he  occu- 
pied, but  only  take  an  estate  for  lift  in 
the  factory,  and  all  the  edifices  and  ap- 
purtenances thereon,  and  which  at  their 
death  should  go  over  to  the  eldest  son  and 
heir-at-law;  whilst,  upon  the  same  con- 
struction, die  other  devisees,  James  and 
Joshua,  af^er  the  death  of  their  sisters, 
would  take  the  house  and  cottages  tm  die 
estate  occupied  by  the  teatator  in  fee :  a 
construction  which  appears  to  ub  to  ba 
(S9)  7  East,  tM. 


unreasonable.  But  looking  at  die  devise 
generally,  we  think  it  amoimts  in  ^Sett  t» 
diis :  that  he  gives  so  mudi  of  die  estate 
he  occu^ed,  as  he  described,  to  his  two 
sons,  and  the  remainder  of  his  eetate  to 
his  two  daughters.  Some  reliance  was 
placed  in  ailment  upon  the  dream* 
stance,  that  in  a  subsequent  part  of  the 
will,  the  testator  faas  devised  to  one  of  bis 
sons  by  the  same  word  "  estate,"  certain 
premises,  in  which  he  states  in  fats  will, 
that  he  had  a  leasehold  interest  only.  The 
terms  of  that  devise  are,  "  That  esute  or 
tenemrat  lying  and  beii^  at  H,  ocenpied 
by  R.  F,  mini  I  hold  under  lease  from 
die  Efirl  of  Stamford  and  Warrington, 
during  the  term  of  a  lease  but,  as  it  ap- 
pears manifest,  that  in  this  particular  de- 
vise, the  testatM  intended  the  word  *'  es- 
tate" to  carry  the  whole  of  the  interest  be 
had,  we  cannot  draw  the  inference  from  it, 
that  in  the  case  where  he  usea  that  term 
in  respect  of  lands  wfatch  be  holds  m  fee, 
that  toe  general  meaning  of  the  term  is  to 
be  restricted  to  less  than  the  fee.  We, 
Ibetefore,  think,  that  under  this  devise, 
the  two  daughters  took  an  estate  in  £bb, 
and,  eonaeqimdy,  that  a  wUr  prottfm 
must  be  entered. 

JndgmaU  aeeohSi^glf, 


18S8.     1    STEPHIHS  AKD  AMOTHBE  S. 
June  I.   /  tJKDBHWOOD. 

Pleading — Dtiplieiijf, 

A  plea  may  he  had  fordapUeitift  mlthmigk 
OM  Of  the  grmmdeof  d  alleged  ikerem 
mtUd  he  bad  on  special  demurnr. 

There/ore^  «A#rtf,  to  an  aeiion  upon  «  hiO 
^exchange,  the  defendant  pleaded  lAef  tht 
bill  teas  accepted  by  force  emd  dwren  qf  iss* 
pritonment^  and  mtkout  aity  vaUie  or  eoMt- 
deration  for  the  eaxeptemce: — ffeldj  that 
such  plea  was  doMe,  although  the  imM 
conswratvm  nas  so  pleaded,  that  U  would 
have  been  bad  upon  fecial  demurrer. 

Declaration  against  the  defendant,  as 
the  acceptor  of  a  bill  of  exchange  for  46i^ 

P^— That  before,  ud  at  the  time  ot 
making  the  acceptance,  the  defendant  wu 
unlawnilly  imprisoned  by  the  platnttib, 
and  others  in  collnuon  with  then,  and  wis 
then  and  there  detained  in  prison,  until,  by 
the  force  and  dnreu  of  the  Mid  nupneon- 
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aMBt,  ho  made  tlw  taid  aeeeptanoe  t  mA 
Aat  be  never  had  any  value  or  considera- 
tion for  the  said  acceptance,  or  for  paying 
the  said  bill  of  exchange,  or  any  put 
thereof  reepeotively.  Verification. 

Special  aemurrer,  assigning  for  causes, 
that  the  plea  was  double  and  multifarious 
ki  thii,  that  it  contained  two  separate  and 
distinct  matters  of  defence  to  the  said 
eount ;  to  wit,  that  the  acceptance  of  the 
said  bill,  in  the  said  connt  mendoned,  waa 
imtawAilly  obtained  by  tlie  plaintiffs  from 
the  defendant  by  duress  of  imprisonment, 
and  that  there  was  never  any  value  or  con' 
sideration  for  the  said  aceeptanee ;  also, 
fer  that  the  plea  was  so  pleaded,  that  the 
plaintiffii  conld  not  take  or  offer  any  certain 
issue  thereon.  Joinder. 

Mantel,  being  called  on  to  support  the 
plea,  contended,  that  the  defence  did  not 
amount  to  duplicity.  The  plea  consisted, 
in  substance,  of  but  one  proposition,  that 
respecting  duress  of  imprisonment,  the  al* 
lotion  of  the  want  of  consideration  being 
utterly  unimportant,  as  it  would  be  bad  on 
q>eeiu  demurrer.  The  correctness  of  the 
proposition  appears  from  EattM  v.  Prat- 
cAeM(l),  where  such  a  plea  was  maintained, 
after  verdict,  though  it  would  have  been 
bad  upon  special  demurrer.  The  same 
conelntion  was  attained  in  Slougktm  v. 
Lord  Kilmorejf  (S),  where  such  defence 
was  pleaded  in  an  action  upon  a  promis- 
sory note.  A  similar  principle  may  be  ex- 
tracted from  Reynolda  v.  /Ksiey  (S),  and 
MiiUt  V.  O^dy  (4) ;  and  in  Noei  v.  Riek  (6) 
it  was  held,  that  a  plea,  not  shewing  dis- 
tinctly that  the  defendant  never  had  value 
for  the  bill,  was  bad  on  general  flemorrer. 
iaem  v.  ForreaterdB),  is  also  in  favour 
of  the  defendant  The  only  question 
fiMT  the  consideration  of  the  Court  is, 
would  not  the  compulsion  and  duress  form 
a  complete  ground  of  defence  ?  and  might 
not  the  allegation  of  want  of  value  be  omit- 
ted altogether  ? 

(1)  1  Cr.  M.  fcR.  796;  s.e.  4Lsw  J.  Rsp. 
(■A)  Ezck.  73w 
(t)  S  Ct.  M.  &  B.  7ti  as.  4  Uw  J.  Rm. 

(na)  Exeh.  138. 

(5)  3DowI.P.C.4SS. 

(4)  t  Cr.  M.  &  R.  lOS;  s.e.  4  Law  J.  Rm>, 
(tt.s.)  Exefa.  168. 

ii)  t  Cr.  M.  &  R.  360  ;  s.  e.  5  Uw  J.  Rsp. 
(HA)  Exeh,  70. 

(6)  S  Cr.  H.  &  ft.  59;  b.o.  4  Uw  h  Rsp. 
(aj.)  EadbiM. 


H<^^tt  contrft,  denied  the  applicabiltty 
of  Lacey  v.  Forretter,  and  referred  to  St 
Inst,  488,  to  shew,  that  duress  of  impri- 
sonment would  not  render  the  bill  void;  it 
would  only  make  it  voidable  ;  and  thence 
it  was  to  be  inferred,  that  the  plea  was  in- 
tended to  consist  of  two  propositions,  and 
two  grounds  of  deftmce ;  and  consequently, 
the  vice  of  duplicity  was  justly  imputed. 

TiNDAC,  C.J. — In  my  opinion,  the  plea 
is  bad,  tm  the  ground  and  for  the  reason 
assigned  in  the  special  demurrer — namely, 
that  two  grouiub  of  defence,  duress  and 
want  of  consideration,  are  put  forth  as  the 
jusdfication  for  die  non'payment.  In  an- 
swer to  the  objection,  it  is  said,  that  the 
plea  is  not  bad  for  duplicity,  because,  in 
consequence  of  its  being  inartificially 
pleaded,  it  would  be  bad  on  special  de- 
murrer. Now,  admitting,  as  I  do  admit, 
this  to  be  the  case,  does  it  therefore  follow, 
as  a  conclusion  of  law,  that  because  ooe 
defence  is  bad,  the  plea  is  not,  therefore, 
doable  f  That  the  reverse  is  the  case,  ap- 
pears from  Blake  v.  Grove{1)t  where  it 
was  sud  in  argument,  and  agreed  to  by  the 
Court,  that  the  plea  is  double  where  several 
matters  are  plmdcd,  one  of  which  is  in  bar, 
and  the  other  is  not ;  and  from  CtUfe  v. 
i/«pii(6),  where  it  was  said  by  Doddridge, 
"  If  several  matters  are  pleaded  in  bar,  and 
there  be  not  any  dependency  in  them,  the 
plea  is  double,  although  none  of  them  be 
material  but  one."  So  here,  though  the 
seeond  branch  of  the  defence,  the  want  of 
omsideratioa,  is  so  pleaded  as  to  be  bad  on 
^ledal  demurrer,  such  circumstance  does 
not,  according  to  the  authorities  referred 
to,  prevent  the  vice  of  duplicity  from  at- 
taching. Our  judgment  abould  he,  there- 
fore, for  the  plaintiffs. 

Tlie  other  Jud^s  concurrtag,  and  judg- 
ment being  about  to  be  pronounced  ac- 
eordua^y— 

Manset  asked  and  obtained  leave  to 
amend,  upon  payment  of  costs. 

S7)  1  Sid.  m. 
a)  Pop.  IM.— nis  MS*,  ihoagh  Foand 
'opfaMk'a  Repegrts,  it  not  rtporud  hy  tfas  Lfprd 
Cfaiet  JhUm,  wboM  labours  sm  with  iIm  mm  of 
Arms,  fol.  \tl.  Tbv  cate  is  unongst  soma  later,  of 
tKt  tin*  of  Jamsc  snd  Charbs,  taken,  in  tbe  words 
of  the  sditor, "  by  jvdidoos  psas." 
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1838.  1 

,        „      >    HAVARD  0.  SHITB. 

June  G.  j 

Bill  of  Exchange — Pleading — Stamp. 

In  an  action  against  the  acceptor  qf  a  bill 
of  exchangCf  a  plea^  that  neither  at  the  time 
it  was  meule,  nor  of  any  time  einee,  wot  the 
hill  duly  stamped  or  marked  with  any  proper 
stamp  or  markt  denoting  that  the  lawful, 
requisite,  and  proper  rate  or  duty^  charge 
able  or  charged  thereon,  had  been  or  was  duly 
stamped,  contrary  to  the  form  <ifthe  stidvte, 
is  bad. 

Action  against  the  acceptor  of  a  bill  of 
exchange,  at  three  months,  for  £0/. 

Plea — That  the  said  bill  of  exchange 
was  not,  at  ihe  time  it  was  made,  nor  at 
any  time  since,  duly  stamped  or  marked 
with  any  proper  stamp  or  mark,  denoting 
that  the  lawful,  requisite,  and  proper  rate 
or  duty,  chargeable  or  charged  thereon, 
had  been  or  was  duly  stamped,  marked,  or 
impressed  thereon,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided (1). 

Special  demurrer,  assigning  for  causes, 
that  no  issue  of  matter  of  fact  could  be 
raised  upon  the  plea,  nor  was  any  matter  of 
fact  stated  or  denied  in  it:  that  the  defence 
intended  to  be  raised  by  the  plea  waa,  that 
the  said  bill  was  not  properly  stamped; 
and  yet  the  plea  did  not  describe  the  stamp, 
nor  shew  what  stamp  was  stamped  upon 
the  bill,  and  therefore  the  plaintiff  was  pre- 
cluded either  from  confessing  and  avoiding 
the  plea,  or  traversing  the  plea,  and  also 
from  demurring  to  it :  that  the  plea  did 
not  shew  in  what  respect  the  stamp  on  the 
bill  was  improper  or  insufficient,  nor  what 
were  the  facts  and  circumstances  by  reason 
whereof  the  stamp  had  been  or  was  unduly 
sumped  upon  the  bill ;  that  the  plea  waa 
also  equivocal  and  uncett«n»  because  it 
might  either  mean  that  the  bill  waa  not 
Btam[>ed  at  all,  or  that  it  was  stamped  in- 
sufficiently. Joinder. 

Peacock,  for  the  demurrer,  contended, 
that  the  want  of  a  stamp  could  not  be 
pleaded  in  the  manner  attempted.  No  ob- 
jection arose  on  the  face  of  the  record ;  and 
assuming,  that  which  could  not  be  denied, 
that  the  question,  whether  die  bill  was  duly 

(1)  See  this  fian,  S  Chit.  PL  6tb  adit.  811. 


stamped,  was  one  of  law,  the  consequence  of 
allowing  the  plea  would  be  tlie  submittiiw 
to  the  jury  of  matter  of  law,  upon  whidi 
they  were  not  entitled  tp  decide.  The  case 
resembled  that  of  Hume  v.  Liversedge 
where,  to  a  declaration  .in  an  action  on  a 
bail-bondr  the  p]ci^  that  no  proper  affidavit 
of  debt  was  filed,  was  held  to  be  bad ,  as  the 
jury  would  have  to  determine  on  the  pro- 
priety. There,  as  here,  the  attempt  was 
made  to  refer  matter  of  law  to  the  jury  ; 
and  upon  the  same  principle  it  was  held, 
in  Athby  v.  Harris  (S),  that  a  declaration 
against  the  sheriff  for  extortion,  in  the  ex- 
ecution of  a  fi.  fa.t  must  state  the  sum 
actually  taken  by  him ;  and  that  it  waa  not 
sufficient  to  allege  that  he  took  more  than 
the  statute  allowed.  The  propriety  of  the 
stamp  was  for  the  decision  of  the  Conrt, 
and  the  circumstanees  diould  be  set  forth 
for  the  purpose  of  enabling  them  to  come 
to  a  conclusion ;  just  as,  reasoning  from 
analogy,  a  plea  justifying  arrest  by  a  pri- 
vate person  upon  suspicion  of  felony,  must 
shew  the  circumstances  from  which  the 
Court  might  judge  whether  the  suspicion 
was  reasonable — Mwe  v.  Kaye\4i).  Be- 
sides, the  allegation  in  the  plf»a  lefi  the 
plaintiff  totally  in  doubt  as  to  what  answer 
the  defendant  intoided  to  make. 

Bere,  conu^  maintained,  that  eren  if 
the  plea  did  contain  matter  of  law,  aa  well 
as  of  fact,  it  was  to  be  taken  diitributiTely. 
The  fact  was  to  be  referred  to  the  jury, 
and  the  law  was  to  be  submitted  to  the 
Court.  The  introduction  of  the  word 
"duly,"  cured  the  imputed  defect,  and 
should  be  considered  in  the  same  light  as 
the  same  word  in  other  cases,  as,  for  ^> 
ample,  when  it  is  said  that  a  teatator  "  duly 
made  his  will  in  writing,"  If  the  par^ 
pleaded  otherwise,  it  would  be  olyectea 
that  he  pleaded  the  scmenl  issue. 

P^KOck  was  heard. in  reply. 

TiHDAt,  C.J  The  plea  does  not  state 

whether  the  bill  was  stamped  at  all,  or 
whether  it  was  stamped  at  too  high  or  too 
low  a  rate;  consequently,  the  ]^aintiffis 
left  in  a  state  of  doubt  and  uncertainty  as 

(f)  1  Cr.  &  M.3SSit.o.SUwJ.R*p.  (tu.J 
Each.  104. 

(9)  SMee.  &  Web.  GTS;  s.e.  6Lawl.  B•^ 
(MA)  KululSS. 
<4)  4Tsiiat34. 
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to  the  rea!  answer  mteoded  to  be  given  to 
the  action.  Hence,  therefore,  it  follows, 
that  the  case  is  brought  witbfai  one  of  the 
grounds  of  special  demurrer,  and  our  judg- 
ment should  be  fl>r  the  plaintiff. 
Tlie  other  Judges  concurring, — 

Judgment  accordingly. 


lUaoK  V.  WUITBHOUSE. 


1858 
June  9 

Costs— Jttachimi — Danand  by  JhoT' 
my, 

When  the  tatoraey  m  the  came  is  m<tf  ferf 
to  costs  when  rweiora,  an  attachment  far 

non-paifment  thereof,  purttumt  to  the  Mat- 
ter't  allocatur,  will  be  granted  on  a  demand 
by  him,  without  a  letter  of  attorney,  although 
the  allocatur  directs  tM  costs  to  be  paid 
to  the  party t  omtting  the  words  **or  hit 
attorney." 

An  attachment  for  non-payment  of  costs 
of  the  day  for  not  proceeding  to  trial,  pur- 
suant to  notice,  hu  been  obtained  in  this 
case,  on  a  demand  made  by  the  defendant's 
attorney.  A  rule  nisi  to  set  this  ariide,  was 
granted,  on  the  application  of — 

R.  V.  Richards,  on  the  ground,  that  the 
Master's  allocatur  directed  the  costs  to  be 
paid  to  the  defendant.  He  submitted, 
that  in  order  to  bring  the  plaintiff  into  con- 
tempt, it  was  necessary  that  the  demand 
should  have  been  made  by  the  defendant 
himself,  or  by  a  person  having  a  letter 
of  attorney,  empowering  him  to  receive 
the  costs;  for  the  plaintiff  had  no  mnns 
of  knowinff  that  the  demand  was  made  by 
the  defendant's  attorney,  or  that  he  was 
authorized  to  receive  them. 

Whately,  in  shewing  cause,  submitted 
that  it  was  unnecessary  that  tlie  Master's 
allocatur  should  specify  that  the  costs  should 
be  paid  to  the  attorney,  to  enable  him  to 
demand  them  without  a  letter  of  attorney, 
where  he  was  entitled  to  the  costs  when 
received.  And  in  support  of  this  doctrine, 
he  referred  to  the  opinion  of  Holroyd,  J,, 
MS.  1820,  ^rch.  Prae.  4th  edit.  1061. 

TiNDAL,  C.J,,  upon  referring  to  Doe  d. 
Chipper  v*  Roe  (1), — where,  upon  ao  appli- 

(t)  Note  to  I>«uuU  V.  Pus,  1  Scott,  588. 


cation  for  an  attachment  for  non-payment 
of  costs,  ordered  to  be  paid  to  the  party, 
on  an  affidavit  of  demand  by  the  attorney, 
it  was  stated  by  the  officer,  that  where 
costs  are  directed  to  be  paid  to  the  party, 
to  found  an  attachment  for  non-payment 
a  demand  must  be  made  by  him,  or  there 
must  be  a  letter  of  attorney, — was  of 
opinion  that  the  rule  should  be  made  ab- 
solute, and  that  the  attachment  should  be 
set  aside.  In  this  view  of  the  subject 
the  other  Judges  concurred ;  but,  on  this 
day,— 

Whately  called  the  attention  of  the  Court 
to  the  practice  of  the  Court  of  Exche- 
quer, citing  Inman  v.  Hill  (3),  where  the 
Master's  ulocatur  directed  costs  of  the 
postponement  of  the  trial  to  be  paid  '*  to 
the  plaintiff;"  and  it  was  held,  that  a  de- 
mand by  the  attorney  was  suflScient  where- 
on to  ground  an  attachment  for  non-pay- 
ment; and  Cox  v.  Salmon  {p). 

The  Court,  thereupon  said,  they  would 
adopt  a  similar  course  on  the  authority  of 
those  cases,  and  they  ordered  the 

Attachment  to  stand. 


1888.  1 

June  13.  /    W*«MHAII.  ff.  OUHAH. 

Pleading — Issuable  Plea — Insolvent, 

fn  trespass  for  breaking  and  entering  the 
plaintiff's  warehouse,  a  plea,  that  the  plaintiff 
had  petitioned,  and  been  discharged  by  toe  . 
Court  fbr  the  relief  of  Insolvent  Debtors,  and 
that  the  cause  of  action  is  vested  m  the  pro* 
visional  assignee,  is  not  an  issuable  plea, 
iMfMn  the  meaning  &faJvdge*s  order  to  plead 
istutMy  ;  and  if  delivered,  the  plaintiff  may 
*^g'*  judgment,  notwithstanding  a  Judge's 
order  aliomng  such  plea,  on  a  contested 
sunmoits  for  kaoe  to  plead  several  pleas. 

Trespass  for  breaking  and  entering  the 
plaintiff's  messuage  and  warehouse,  and 
taking  away  his  goods.  The  defendant 
having  obtained  time  to  plead  on  the  usual 
terms  of  pleading  issuably,  &c.,  pleaded, 
amongst  other  pleas,  as  to  the  breaking 

(t)  r  Law  J.  Rsp.  (M.8.)  Excb.  SOt. 
(3)  t  Mee.  &  Wels.  ItT;  s.  e.  6  Law  J.  B^. 
(H.S.)  Excb.  tS. 
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and  entering,  that  plaintiff  bad  petitioned 
the  Court  for  the  relief  of  Insolvent  Deb- 
tors, and  obtained  bis  diachai^  anil  that 
the  cause  of  action  vested  in  the  provisional 
assignee.  He  also  pleaded  a  similar  plea 
as  to  the  goods. 

These  pleas  were  allowed  on  a  sum- 
mons for  leave  to  plead  several  matters, 
opposed  before  a  Judge  at  chambers ;  but 
the  plaintiff  signed  interlocutory  judgment, 
on  the  ground  that  the  fifth  plea  was  not 
issuable. 

Upon  obtaining  a  rule  to  set  the  judg- 
ment aside  as  irregular — 

Aidison  contended,  that  the  plea  was 
issuable  within  the  Judge's  order.  The 
question  was,  did  not  the  right  of  action 
for  the  trespass  pass  to  the  assignee  of  the 
Insolvent  Debtors  Court?  Do  not  the  da* 
mages  to  which  the  plaintiff  is  entitled  pass 
to  the  assignee,  under  a  statute  which  vests 
in  him  all  the  personal  estate  and  effects  of 
the  plaintiff?  The  plea  refers  only  to  da- 
mage done  to  personal  effects,  which  would 
clearly  pass  under  the  assignraent,  and  for 
which,  if  they  were  dimioiahed  in  value, 
or  removed  altogether,  the  assignee  had  a 
right  of  action  in  trespass  or  trover.  The 
case  may  be  compared  to  that  of  Harttey 
V.  Hod»on{l),  where  the  defendant,  in  an 
acdon  on  a  recognizance  of  bail,  tinder  a 
Judge's  order  to  plead  issuably,  pleaded, 
first,  nul  tiel  record ;  secondly,  that  no  ca. 
sa.  was  sued  out  against  the  principal;  and 
it  was  held,  that  these  were  issuable  pleas, 
and  that  the  plaintiff  had  no  right  to  sign 
judgment  as  for  want  of  a  plea.  Why 
should  not  a  right  of  action  pass  to  the  as- 
signee of  the  insolvent,  under  the  circum- 
stances of  this  case,  as  well  as  a  right  to 
bring  a  real  action  passes  to  the  assignees 
of  a  bankrupt  by  the  usual  words  of  the 
deed  of  assiniment ? — Smith  v.  Ct0n{t)t 
Staptet  T.  Hoidmorth  (3),  where  a  plea  of 
the  bankruptcy  of  one  of  several  plaintiffs 
was  held  not  to  be  an  issuable  one,  is  not 
adverse,  as  there  is  a  marked  distintiUon 
between  the  cases. 

H.  W,  Watton  shewed  cause,  and  relied 
on  Waterfall  v.  Qlode{^)t  where  a  defen- 

(1)  1  Moo.  430. 
(S)  S  H.  Bl.  444. 

<S)  4  Bins.  NU;.  IMi  s.e.  7  W  J.  lUp. 
(M.t.)  CP.  66. 

(4)  3T«rmR*p.S05. 


dant  being  under  an  order  to  plead  issu- 
ably, pleaded  several  pleaa,  one  of  whidi 
was  not  issuable ;  and  it  was  held,  that  the 
plaintiff  might  sign  judgmetit  as  for  want 
of  a  plea,  though  the  others  were  issuable 
pleas ;  and  he  compared  the  case  to  that  of 
Clark  V.  Calvert  {p\  where  it  was  held, 
that  trespass  qmre  clau$.Jregit  was  main- 
tainable by  tenant  from  year  to  year  who  had 
become  a  bankrupt  atier  the  committing 
of  the  trespass,  and  before  the  commence- 
ment of  the  suit;  and  that  the  ri^ht  of 
such  action  did  not  pass  to  the  asngneea 
by  such  assignment,  unless  they  interfered, 
as  the  bankrupt  might  sue  as  a  trustee  fer, 
and  had  a  good  title  againat,  all  the  world 
but  them. 

Addivm^  in  support  of  the  rule,  ui^ed, 
that  Clark  V.  Calvert  was  in  favour  of  the 
defendant,  as  it  shewed  that  the  plaintiff's 
right  of  action  would  be  divested  by  the 
interference  of  his  assignees.  He  also  re- 
ferred to  Horsley  v.  Pardon  (6),  where  the 
Court  would  not  allow  the  plea  to  be 
treated  as  a  nullity,  af^er  a  rule  niti  to 
plead  several  matters ;  and  he  submitted, 
that  a  similar  doctrine  was  more  strong^ 
applicable,  where  a  plea  bad  been  allowed 
on  a  contested  summons  before  a  Judge  at 
chambers. 

Cur.  adv,  vuU, 

TiNOAL,  C.J.  said,  that  in  the  opinioa 
of  the  Court,  the  insolvency  of  the  plaintiff 
was  not  an  issuable  plea  within  the  mean- 
ing of  the  Judge's  order,  and  that,  cons^ 
quently,  the  rule  should  be  discharged. 

Rule  dRsekarged. 


a        uf      IKELAKD  S.  THOMPSOH, 

June  14.  J 

Pleading — Payment — Particulare. 

Where,  in  an  action  for  money  had  amd 
received,  the  defendant  pleaded  payment  of 
a  sum  certain,  the  Court,  on  an  ajsdaeit  of 
the  plaintiff,  stating  his  beUef  that  ike  pay- 
ment had  not  been  made^  and  thai  he  could 
not  safely  proceed  to  trial  unlets  he  obtained 
the  particuiars  tlmeof,  compelled  (As  d^en- 

(5)  3  Moo.  96. 

<6)  f  DowLP.C.flf8ls.o.3UwJ.R«^(sJ.j 
Exalt.  «0. 
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daU  to  gite  parUadara  of  the  amomtt  to 
l^ed  to  June  been  paid. 

In  thu  action  for  money  had  and  receiv- 
ed, the  defendant,  amongst  other  pleas, 
pleaded  pajrment  of  5,000?. 

A  role  was  obtained  for  discharging  the 
rule  for  pleading  several  matters,  unless 
widiin  three  days  the  defendant  furnished 
particulars  of  uie  sum  alle^d  to  be  paid. 
The  application  was  founded  upon  an  affi- 
davit of  the  plaintiff*,  stating  his  belief  that 
auch  payment  was  not  made,  and  that  he 
could  not  procxed  to  trial  with  safety  un- 
less the  particulars  were  granted. 

Greaves  shewed  cause,  and  contended, 
that  the  application  could  not  be  granted. 
It  was  primee  mpressionit ;  and  the  Court, 
by  assenting,  would  act  in  direct  viola- 
tion of  the  €th  general  rule  of  Trinity 
term,  1  Will.  4,  which  required  a  copy  of 
the  partieulara  of  demand,  and  also  of  the 
definidant'a  set-off,  to  be  annexed  to  the 
record.  This  is  not  die  case  of  set-off^ 
nor  is  it  comprehended  in  the  rule ;  so  far 
from  it,  that  it  is  carefully  omitted : — r«- 
pretiio  unius  exclueio  alteritu.  The  pay- 
ment does  not  amount  to  a  bar  to  the 
action,  but  merely  goes  to  reduce  the 
plaintiff*s  demand ;  consequently,  it  need 
not  be  specially  pleaded,  but  may  be  given 
in  evidence  in  mitigation  of  damages,  under 
a  plea  of  non  assumpsit— iS!Air^  */a- 
eoftf(l). 

TiNDAL,  Ci. — I  do  not  intend  to  lay 
down  any  general  rule  upon  the  subject, 
but  I  confess,  when  I  have  the  affidavit  of 
a  party,  stating  it  to  be  impossible  for  him 
to  proceed  to  trial  with  safety  without  the 
particulars  of  the  amount  of  payment 
intended  to  be  relied  on,  I  see  nothing 
unreasonable,  from  analogy  to  cases  of 
•et-off  and  of  money  lent,  in  granting  the 
application.  Besides,  we  have  no  affidavit 
from  the  defendant,  shewing  that  any  dif- 
ficulty has  been  imposed  upon  him.  In  my 
opinion,  the  rule  should  be  made  absolute. 

The  other  Judges  concurring— 

Rule  absolute. 

^1)  t  Kng.  NX.  88  ;  s.  c.  4  Uw  J.  Btp.  (ra) 


New  Sni»,VII.-C.F. 


1838.  t 

Junes.  I  COOKE. 
Irregularily — Waiver, 

Where  process  has  been  served  upon  a 
terong  person,  taking  out  a  summons  for 
time  to  plead  btj  the  defendant's  attorney,  is 
a  leaiver  of  the  irregularity. 

ffumfrey  obtained  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  tlie  proceedings 
should  not  be  set  aside  for  irregularity. 
Process  had,  it  appeared,  issued  in  the 
usual  manner;  but  it  had  by  mistake  been 
served  upon  the  wrong  person,  and  the 
defendant  had  been  served  only  with  no- 
tice of  declaration.    Upon  shewing  cause— 

Robert  Bayley  relied  upon  the  fact  of 
the  defendant's  attorney  taking  out  a  sum- 
mons for  further  time  to  plead ;  and  th>9, 
he  contended,  was  taking  a  step  in  the 
cause  which  amounted  to  a  waiver  of  the 
irregularity  complained  o£  Of  this  opi- 
nion were — 

Tlie  Court,  who  discharged  the  rule, 
giving  the  defendant  time  to  plead  until 
the  ensuii^  Tuesday. 


1838.     \  DAVIBS    AMn    WIFE,  DEUAN- 

June  18.  /  SAHTs;  lownobs,  tenant. 

FeKue — Changing — Writ  of  Right. 

The  Court  refuted  to  change  the  venue 
upon  an  ajidaoit,  alieging,  that  the  tenant 
was  possessed  of  much  influence,  highly  con- 
nected, and  extensively  aetptaiated,  ^c.  in 
the  county  in  nkich  the  lands  sought  to  be 
recovered  mere  situated; — such  allegations 
containing  no  matter  sufficiently  dijinite  or 
precise  to  induce  tlte  Court  to  deviate  from 
the  ordinary  practice. 

Sir  W.  W.  FoUett  obtained  a  rule  for 
awarding  the  jury-process  to  the  sheriff  of 
some  other  county  than  that  of  Bucking- 
ham, in  wliich  the  lands  sought  to  be  reco- 
vered were  situated,  upon  an  affidavit 
which  stated,  that,  previous  to  the  trl.il  of 
the  issue  In  t]m  cause,  which  was  had  at 
the  bar  of  the  court  on  the  S7th  of  April 
1885,  tlw  deponent  attended  witli  the  agent 
2Q 
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for  the  under-sheriff  of  the  county  of  Buck- 
ingham upon  several  persons,  eligible  to 
serve  as  knights,  to  chonse  recognitors, 
before  whom  the  said  trial  was  to  be  had, 
and  that  the  deponent  experienced  much 
difficulty  in  procuring  the  same  to  attend, 
many  of  lUch  perions  excusing  themselves, 
and  expressing  their  wish  not  to  attend  in 
such  capacity,  owing,  as  they  then  stated 
to  the  deponentt  who  verily  belieTed  the 
same  to  be  true,  to  their  being  connected 
and  on  terms  of  intimacy  ana  friendship 
with  the  above-named  tenant  i  that  some 
of  such  persons  ekpressed  their  opinion  to 
the  dpponent  upon  the  claitn  of  the  said 
demandants  t  thst  the  deponent  had  strong 
reasons  to  believe,  from  these  and  other 
reasons  since  and  lately  discovered  by  de- 
ponent, that  strong  prejudices  had  been 
created,  and  now  existed  against  the  claim 
of  the  said  demandants  throughout  the  said 
county  of  Buckingham :  that  the  aboTC- 
named  tenant  was  in  the  actual  poasesalon 
or  receipt  of  the  rents  of  the  estates  and 
lands  in  question  in  this  cause,  which  were 
all  situate  in  Buckingham,  and  was  also 
possessed  of  other  large  estates  in  the 
same  county:  that  the  above-mentioned 
tenant  had  himself  a  large  connexion,  and 
also  many  relatives  and  friends  residing 
within  the  said  county  of  Buckingham,  all 
of  whom,  as  well  as  the  said  tenant,  pos- 
sessed much  influence  throughout  the  said 
county :  that  the  said  tenant  had,  as  depo- 
nent verily  believed,  represented  the  said 
county  of  Buckingham  in  parliament^  and 
that  he  and  one  or  more  of  his  sons  were 
now,  or  some  or  one  of  them  were  or  was 
lately,  in  the  commission  of  the  peace  for  the 
said  county,  and  were  all  on  terms  of  inti* 
macy  with  all  the  gentry,  and  particularly 
with  such  as  were  competent  to  serve  as 
knights  or  recognitors  for  said  county,  as 
also  with  those  residing  in  the  adjacent 
counties :  that  demanduit,  Elizabeth  Da- 
vies,  was  born  and  resided  in  Wales*  as 
also  did  all  her  ancestors  through  whom  she 
claimed,  and  that  she  and  they  were  un- 
known and  entire  strangers  to  any  person 
within  the  said  county  of  Bucks :  that,  as 
a  trial  of  this  Issue  had  been  ordered  to  be 
bad  at  the  bar  of  this  court,  much  expense, 
and  probably  much  delay,  would  be  saved 
to  the  parties  if  the  writ  of  summons  and 


other  jury  process  should  be  awardfed  t6 
the  county  of  Middlesex,  instead  of  the 
county  of  Buckingham. 

R.  V.  Richardi  shewed  cause,  and  con- 
tended, that  the  affidavit  was  destitute  of 
any  reason  which  should  induce  the  Court 
to  deviate  from  the  ordinary  practice. 
They  would  hesitate  before  they  deprived 
the  tenant  of  that  right  which  the  law  gave 
him,  and  they  would  pause  before  they  east 
an  aspersion  upon  the  gentry  of  an  entire 
county,  and  decided  in  effect,  that,  influ- 
enced by  private  feelings  and  partial  mo< 
tives,  they  were  incapable  of  doing  justice 
between  litigating  parties. 

Sir  fV.  W.  fhlUU  and  E.  F.  WiUiam, 
in  support  of  the  rule,  relied  upon  the  facts 
stated  in  the  affidavit,  and  they  compared 
the  case  in  principle  to  that  a^Lord  Skaftet' 
burg  V.  Orahttm{l)t  where  the  propriety  of 
changing  the  venue  was  admitted  by  the 
Court  if  potency  or  any  other  reasonable 
cause  was  sworn  to,  and  a  case  was  cited 
by  Dolbin  between  Lord  Gerrard  of  Brom> 
ley  and  one  Spencer,  where,  for  a  similar 
reason.  Hale,  Lord  Chief  Baron,  would  not 
suffer  an  ejectment  to  be  tried  in  Lanca- 
shire, but  compelled  the  lessor  to  have  it 
tried  by  a  jury  of  Hertfordshire.  They 
also  referred  to  The  Earl  of  Kildart  v. 
Euitace  (2),  where  the  Lord  Chancellor 
was  satisfied  that  the  Court  might  very  well 
direct  a  trial,  whether  the  penon  that  for- 
feited lands  in  Ireland,  and  the  eeUm  fu 
trust,  was  one  and  the  same  person ;  and 
he  cited  Sir  If.  Ttfringham^t  ease,  who, 
being  so  powerful  that  right  could  not  be 
had  against  him  in  the  county  of  Bucks,  the 
venue  was  changed  upon  a  bill  brou^t 
purely  ibr  that  purpose. 

Per  Curiam.— Yfs  find  nothing  in  the 
affidavit  upon  which  the  demandants  rely, 
of  a  nature  sufficiently  definite  and  precise 
to  warrant  us  in  deviating  from  the  ordi- 
nary course,  and  assenting  to  the  applica- 
tion. The  rule  must,  thierefore,  be  dis* 
charged. 

Rule  diteharged* 

1)  Skino.  **. 
t)  lVenu4S7. 
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JuneW.  /  """""-HA™*' 

Fomgn  Jttackment — Evidence— Plead- 
tug — Estoppel — Witnest. 

Im  em  action  by  the  debtor  against  the 
garnishee,  and  «  plea  qfpajfment,  under  a 
judgment  of  the  Mayor's  Gmrt  on  a  foreign 
aitacimentt  if  the  replication  does  not  deny 
tke  eiHlOM  ^  the  eity  tet  out  i»  the  plea, 
ast  allegation  that  the  plaintiff  had  no  notice 
of  the  proceedings  in  the  Mayor's  Cowt  is 
mmaterial,  and  presents  no  defence. 

But  an  allegation  that  there  was  no  exe- 
cuiioH  executed,  is  an  answer,  and,  if  issue 
be  tahen  thereon,  the  record  of  the  foreign 
attachment  will  not  be  conekmoe,  or  preclude 
the  jury  from  fndit^  for  the  platnl^,  m 
jmxif  that  no  writs  or  precepts  of  caennitieii 
W9te  isssud  or  exeetUed  m  tA«  cmtse,  or  served 
i^om  the  then  defendant  or  the  gamiskee. 

The  partner  of  the  attorney  to  the  gorm 
mshee,  in  a  proceeding  by  foreign  attachment 
m  the  Mayor's  Court,  is  a  competent  witness 
for  the  debtor  in  an  action  agtunsl  the  gar- 
nisbee,  for  the  purpose  of  prov'mg  the  prac' 
tiee  in  that  court  in  such  a  proceeding* 

Assumpsit.  The  declaration  contained 
counts  for  money  had  and  received,  inter* 
eni,  and  an  aoraunt  stated.  The  defendant, 
araonfit  other  pleaa,  pleaded  payment  of 
the  money  lou^t  to  be  neoTeied  in  the 
oause  to  one  J.  G.  Tyriei  an  alleged  cre- 
ditor of  Uie  plaintifff  under  n  judgment  of 
the  Mayor's  Court  of  London,  upon  a  pro- 
ceeding by  foreign  attachment.  To  that 
plea  the  plaintiff  replied,  that  the  said 
plaintiff  never  had  notice  of  the  said  pro- 
ceedinga  in  the  said  plea  mentioned,  and 
that  the  said  Tyrie  never  had  execution 
executed  of  the  soms  of  the  aaid  plaintiff 
■o  in  the  hands  and  custody  of  the  defen- 
dant, according  to  the  custom,  &e. ;  and 
that  the  said  monies  were  never  had  in 
owcudon,  aa  by  the  said  plea  is  supposed, 
and  no  execution  founded  upon  the  said 
judgment,  in  tha  said  fourth  plea  men* 
tioned,  was  ever  executed ;  and  that  tha 
defendant  paid  the  said  sum,  if  at  all, 
without  compulsion  and  by  connivance  and 
collusion  with  Tyrie ;  upon  which  istue  waa 
joined. 

The  oause  was  tried  before  Tindal,  C.J., 
ai  the  aittinga  at  Guildhall  after  Michael- 


mas  term,  1 886,  when  a  verdiet  was  found 
for  the  plaintiff,  damages  1,000^.,  subject 
to  the  opinion  of  the  Court  upon  the  foU 
lowing 

CASS. 

The  plaintiff  carried  oo  business  at  Jae* 
mel,  St.  Qomingo,  from  1884  to  1884, 
and  returned  to  England  in  the  latter  year. 
In  the  year  I8S7,  he  remitted,  upon  his  own 
account,  to  the  defendant  a  bill  of  exchange 
for  79^  17j.  id.,  and  also  coniigned  a 
cargo  of  coffee  for  sale  to  the  defendant. 
The  action  was  brought  to  recover  the  sum 
of  5ii5l.  184.  7d,,  being  the  proceeds  of 
the  bill  of  exchange  and  coffee,  and  inter- 
est thereon  up  to  the  8Ist  of  December 
1885.  A  correspondence  look  plaee  be? 
tween  the  parties  on  the  subject  of  the  oon-i 
signment,  of  which  the  following  are  the 
material  parte : — In  a  letter  of  the  i6th  of 
June  1827,  frnn  Jfaomel,  the  plaintiff  in- 
forms the  defendant,  that  he  wrote  to  Mr. 
Tyrie,  to  Cowes,  to  effect  an  insnnmee 
upon  100  bags  of  coffee,  per  the  fVilliam 
Wilberforce,vihich  letter  he  presumed  would 
fall  into  the  defendant's  hands ;  aad  buing 
uncertain  of  Xyrie's  presence  in  London, 
he  (the  plaintiff)  consigned  the  coffee  to 
him  for  sale— via.  160  bags,  a0.840lb. 
net,  per  bill  of  lading,  which  defendant 
was  to  dispose  of,  holding  the  proceeds  for 
the  plaintiff's  order  ;  also  the  bill  of  ex- 
change for  7B^  17«>  4if„  payable  in  Lon- 
don at  ninety  days,  in  like  manner  to  be 
kept  subject  to  order  of  plaintiff.  In  his 
answer,  dated  London,  August  18,  1887, 
the  defendant  states  the  sale  of  the  coffee 
at  Bremen,  and  that  the  bill  was  duly  ho- 
noured, and  would,  when  paid,  be  placed 
to  the  plaintiff's  credit.  Id  a  letter  dated 
London,  SOth  October  1827,  the  defendant 
annexed  sales  of  the  coffee,  net  proceeds, 
to  the  plaintiff's  credit,  844/.  Ss,  Gd.,  from 
which  were  to  be  deducted  the  sum  of  1 8j., 
being  2^  per  cent,  on  sales,  and  ^  per  cent, 
effecting  insuranoc.  He  also  added— 
"  Conceivingyou  only  addressed  this  coffbe 
to  me  in  the  absence  of  Mr.  Tyrie,  I  have 
paid  the  proceeds  to  him ;  but  with  this 
understanding,  tliat  I  am  to  aecoant  to  you 
for  the  amount,  if  you  do  not  confirm  the 
act,  or  if  you  draw  upon  me  in  the  interim ; 
in  either  case,  I  shall,  of  course,  conform 
to  your  wishes,"  Then  came  a  letter  from 
the  plaintiff,  from  Jacmel,  18th  January 
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in  which  he  alleges  that  he  did  not 
receive  his  due  share  of  the  proceeds  of 
the  coffee,  from  the  circumstance  of  his 
coffee  being  S0,B40  lb.  net,  whilst  that 
belonging  to  Tyrie  personally  was  gross 
weight,  and  also  of  an  inferior  quality.  He 
desired  the  difference  to  be  rectified,  and 
to  be  placed  to  his  account.  He  also  stated, 
that  in  the  meantime  he  would  dispose  of 
these  fands  as  circumstances  might  dictate, 
conformably  with  the  tenor  of  the  defen- 
dant's letter  of  the  20th  of  October  18S7, 
either  by  drawing  on  him,  or  requesting 
him  to  pay  the  proceeds  to  his  order.  Upon 
the  14th  of  April  18S9,  the  defendant 
wrote  from  Brighton  to  plaintiff,  saying, 
that  he  considered  the  consignment  of  the 
coffee  to  be  made  to  bim  simply  in  conse- 
quence ofthe  uncertainty  of  Mr.  Tyrie  being 
on  the  spot,  and  that  he  should  account  to 
him  for  the  amount  of  the  proceeds,  subject, 
however,  to  the  plaintiff's  approval  or  dis- 
approval. The  writer  regretted  that  the 
plaintiff  did  not  allude  to  the  portioa  of 
the  defendant's  letter  which  regarded  tite 
appropriation  of  the  funds,  as  such  silence 
placed  him  in  an  awkward  situation — (see 
duplicate  of  letter,  the  original  never 
reached,  dated  18th  January).  He  also 
stated,  that  subsequent  to  the  date  of  his 
letter,  Mr.  Tyrie  lodged  an  attachment 
upon  the  amount  in  his  hands,  but  it  had 
not  been  followed  by  any  ulterior  proceed- 
ings. He  expressed  his  anxiety  that  there 
should  be  no  misunderstanding  between 
the  plaintiff  and  Tyrie,  more  particularly 
situated  as  the  deftndant  was.  In  his  an- 
swer from  Jaemel,  of  the  6th  of  June  1 
the  plaintiff  complained  of  Tyrie's  pro-* 
ceeding  as  harsh,  and  called  on  the  defen- 
dant to  look  to  himself  as  to  the  proceeds 
of  the  shipment,  in  virtue  of  his  letter  of 
the  20th  of  October  1887,  as  the  plaintiff 
never  sanctioned  their  disposal.  The  plain- 
tiff afterwards  drew  a  bill  on  the  defen- 
dant, dated  Jacmel,  SOth  April  18A0,  for 
41 S/.  Oi.  lOrf.,  payable  at  three  daya*  sight, 
to  Messrs.  Oklroyd,  &e.,  who  present^  it 
for  acceptance  to  the  defoidant  on  the  23rd 
of  Jane  following,  when  the  defendut  de- 
clined to  accept  It. 

The  present  action  was  commenced  in 
January  1836. 

On  the  31st  of  January  1S2B  an  action 
was  commenced  by  Tyrie,  the  son-in-law 


of  the  defendant,  against  the  plaintiff,  in 
the  Mayor's  Court,  in  the  city  of  London, 
founded  upon  an  affidavit  of  debt  for  the 
sum  of  500/.  and  upwards,  and  proceed- 
ings by  foreign  attachment  were  adopted 
against  the  present  defendant,  as  aamisnee ; 
and  such  cause  proceeded  to  judgment  in 
manner  hereinafter  stated.  But  no  writs 
or  precepts  of  execution  were  istned  or 
executed  in  the  cauae,  or  served  np«i  the 
defendant  in  that  cause,  or  upon  the  gar* 
nishee,  the  now  defendant. 

Mr.  Ashley,  one  ofthe  four  attomies  nt 
the  Mayor's  Court,  was  called  by  the  plain- 
tiff. He  was  the  partner  ofthe  attorney  for 
the  garnishee  in  the  Mayor's  Court,  during 
the  proceedings  in  Tyrie  v.  Magrathf  and 
the  defendant's  counsel  objected  to  hn 
disclosure  of  any  facts  connected  with  that 
cause.  The  evidence  was  received,  sub- 
ject to  the  ophiion  of  the  Court  as  to  its 
admissibility.  He  stated  the  practiee  of 
that  Court,  in  proceedings  by  foreign  a^ 
lachment,  during  his  experience  of  twennr- 
five  years,  to  have  been  according  to  m 
course  hereinafter  set  forth.  Tbatapablie 
book,  called  the  Action  Bookt  is  kept  in 
the  Mayor's  Court  office,  used  by  all  the 
sttornies.  The  first  step,  with  a  riew  to 
obtain  a  foreign  attachment,  is,  that  the 
plaintiff  makes  affidavit  of  debt,  prepared 
by  and  sworn  before  the  plaintiff^  attor- 
ney in  the  cause,  and  which  affidavit  rs- 
mains  afterwards  in  his  possession.  Thn 
plaintilTa  attorney  then  makes  nn  entry 
in  the  Action  Booh  of  the  names  of  the  par- 
ties, &c>,  Uiua **  In  the  Mayor's  Ci»rt, 
LoiKlon,  1898.  January  Slat,  H.  J.  Ma- 
grath,  defendant,  at  the  suit  of  J.  G.  Tyrie^ 
plaintiff,  in  a  plea  of  debt,  upon  demand 
of  1000/.  of  lawful  money,  &e.  Sworn 
500/.  and  upwards.  Reynal,  (attorney's 
nnme.)  Pledges,  &c. — Attachment  tbereon 
made  in  the  hands  of  J.  Hardy,  the  aanu 
day,  between  two  and  three  afternoon,  by 
C.  Sewell."  This  book  is  kept  in  the 
Mayor's  Court,  lying  open  in  the  offiee, 
but  no  cme  has  the  custody  of  it.  A  paper 
is  next  prepared  by  the  plaintiff'a  attoracy, 
directed  to  the  garnishee,  called  an  atttA- 
ment  paper.  No  precept  or  proeees  ■■ 
issued  agahtst  the  defeodanU,  nor  any  ac- 
tual default  made,  nor  are  there  any  actual 
returns  of  nt'Ai/  or  defaults  or  otherwise, 
made  to  any  process.   The  defendant  is 
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Dot  actually  called.  The  serjeant-at-mace 
serves  tlie  attachment  on  the  garnishee, 
and  then  makes  an  entry  in  the  Action  Book 
that  he  has  done  so,  and  signs  it.  Upon 
the  expiration  of  four  clear  days,  neither 
of  the  days  being  a  diet  noa,  after  service 
of  the  attachment,  if  no  appearance  is  en- 
tered, a  paper  is  prepared  by  the  plaintiff's 
attorney,  called  a  summons,  directed  to  the 
garnistiee:  no  entry  is  made  of  that  sum- 
mons or  the  service  of  it.  The  serjeant- 
at-mace  delivers  the  original  summons,  but 
makes  no  entry  of  it,  and  communicates 
verbally  to  the  plaintiff's  attorney  the  fact 
of  service.  When  the  garnishee  appears, 
such  appearance  is  made  by  his  attorney 
marking  in  the  Action  Book,  that  he  ap- 
pears for  the  garnishee,  naming  him  ;  and 
these  are  the  only  entries  in  the  book.  A 
record  is  then  made  up  by  the  plaintiflP's 
attorney,  stating  the  cause  of  action ;  and 
that  the  plaintiff  prays  process  according 
to  the  custom,  &c.,  which  was  granted ; 
that  die  aerjeants^t-mace  had  summoned 
the  defendant  to  answer  the  plaintiff,  and 
the  said  serjeants-at-nace,  at  the  same 
court,  returned,  according  to  the  custom, 
&C.,  that  the  defendant  bad  nothing  within 
the  city  whereby  they  could  summon  him, 
nor  was  he  found  within  the  same ;  and  at 
the  same  court  the  defendant  was  solemnly 
called  but  did  not  appear,  but  made  de- 
fettlt ;  and  then  it  is  alleged,  at  the  same 
court,  that  the  garnishee  owes  to  the  de- 
fendant 500/.,  and  therenpm  process  was 
prayed  against  him,  to  attach  the  same,  so 
that  the  defendant  might  appear.  Then  it 
u  commanded  to  the  serjeant-at-mace,  that 
be  attach  the  said  defendant  by  the  said 
500/.,  so  being  in  the  hands  of  the  gar- 
nishee, so  that  the  saitl  defendant  may 
appear.  It  is  then  stated  by  the  record, 
that  the  defendant  was  afterwards  sum- 
moned, and  solemnly  called  at  four  sever^ 
subsequent  courts,  but  did  not  appear,  and 
made  four  de&nlts,  and  thereupon,  after 
the  said  four  de&ults  recorded  by  ths 
court  wocesB,  it  is  prsyed  to  warn  tho 
garnishee.  The  record  is  made  up  before 
the  garnishee  pleads,  containing  his  ap- 
pearance ;  and  the  record  in  that  state  is 
nanded  by  the  plaintiff's  attorney  to  the 
registrar,  who  enters  an  imparlance,  and 
the  parchment  roll  and  the  record  is  then 
handed  to  the  garnishee's  attorney  by  the 


registrar.  A  rule  to  plead  is  given  ver- 
bally by  the  plaintifTs  attorney,  and  the 
registrar  makes  an  entry  of  such  rule 
upon  the  roll  and  in  his  own  book  ;  the 
record  is  then  handed  to  the  attorney  of 
the  garnishee ;  and  when  the  time  for 
pleading  is  expired,  the  attorney  for  the 
plaintif}'  again  demands  the  record.  The 
attorney  for  the  garnishee  puts  his  plea  on 
the  record,  and  the  registrar  then  authen- 
ticates it  by  an  entry  on  the  record.  The 
registrar  then  jwns  the  issue  upon  it;  but, 
no  other  but  the  entries  before  stated 
were  made  of  any  of  these  proceedings. 
The  record  is  handed  by  the  registrar  back 
to  the  plaintiff's  attorney,  and  remains 
with  him,  and  he  inserts  tite  cause  in  the 
list  of  causes  for  trial,  prepared  by  the 
registrar;  if  tlie  cause  is  tried,  the  regis- 
trar marks  the  verdict,  and  no  further  entry 
of  it  is  made.  The  poatea  is  made  up  by 
the  plaintiff's  attorney,  who  retains  the 
remrd  afterwards  in  his  own  possesu'on. 
An  entry  of  judgment  is  made  by  the  re- 
gistrar forthwith  upon  the  record  at  the 
instance  of  the  successful  party,  who  is 
entitled  to  sign  judgment  on  the  day  fol- 
lowing that  of  the  trial.  The  plaintiff 
afterwards  finds  pledges,  and  it  is  the  duty 
of  his  attorney  to  see  that  they  are  sub- 
stantia) ;  and  in  Tyrie  v.  Magrath,  the 
pledges  were  substantial  and  responsible 
persona.  A  certificate  of  judgment  is  af- 
terwards msde  out  by  the  plaintifTs  attor- 
ney, according  to  the  following  form: — 
"  Mr.  J.  Hardy— I  do  hereby  certify,  that 
judgment  has  been  entered  sgainst  you  in 
the  Iiord  Mayor's  Court,  London,  at  the 
suit  of  J.  G.  Tyrie,  plaintiff,  for  the  sum 
of  410/.,  heretofore  attached  in  your  hands, 
as  the  proper  monies  of  H.  J.  Magrath, 
defendant;  and  that  security  hath  been 
given  by  the  plaintiff,  in  the  said  attach- 
ment, for  restitution  of  the  said  monies,  if 
his  debt  shall  be  disproved  according  to 
the  custom :  as  by  the  record  of  the  said 
judgment,  now  remainiug  in  the  said  court 
apnears. — Plaintiff's  attoniey." 

No  entry  is  made  of  this  certificate ;  it 
is  usually  served  on  the  garnishee's  attor- 
ney ;  and  the  plaintiff,  or  his  attorney,  if 
the  garnishee  will  pay,  receives  the  money. 
If  he  refuses  to  pay,  he  may  be  taken  into 
custody.  When  the  money  is  paid,  the 
practice  is  to  make  an  entry  of  satisfaction 
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on  the  record  j  and  this  wai  done  in  Tyrie 
T.  Magrath.  The  debtor  (defendant)  may 
at  any  time  come  in  and  dissolve  the  at- 
tachment before  satisfaction  has  been  en- 
tered ;  but  when  it  is  entered  of  record* 
he  must  come  in  within  a  year  and  a  day 
afterwards.  It  was  further  proved  that, 
until  lately,  writs  of  execution  were  rarely 
issued  or  executed;  but  that,  latterly,  it 
had  been  considered  necessary,  and  such 
writs  were  accordingly  issued  and  exe- 
cuted. The  proceedings  in  Tyrie  v.  Ma- 
gnUh  were  conducted  throughout  in  oon- 
formity  with  the  practice  above  set  forth. 
The  defendant  called  no  witneaies,  but 
gave  in  evidence  an  examined  copy  of  the 
judgment  in  the  cause  of  TyTte  v.  Magrath, 
of  which  a  copy  is  set  forth  in  the  Appen* 
dix,  and  is  to  be  considered  as  a  part  of 
the  case.  It  was  agreed  that  the  Court 
might  exercise  the  same  power  and  discre- 
tion of  amending  the  record  as  the  Judge 
at  Nisi  Prius  could  under  the  4  Will.  4. 
c.  4^ ;  that  either  party  might  turn  the 
case  into  a  special  verdict ;  and  that  the 
Court  should  be  at  liberty  to  draw  the 
aame  eonelusions  as  the  jury  might  have 
done  from  the  iaets  stated. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiff  is  entitled 
to  recover ;  and  if  so,  the  damages  to  be 
410i.,  with  interest  thereon,  from  the  iSSrd 
of  January  1890  till  final  judgment;  but, 
if  not,  a  nonsuit  to  be  entered. 

The  margin  was  thus  marked:— The 
plaintiff  contends,  first,  that  there  ia  no 
execution  executed  on  the  judgment  in 
the  Lord  ftfayor's  Court,  according  to 
the  practice  of  that  court  by  foreign  at* 
taohment,  as  established  in  the  case  of 
Wtlter  v.  Bvektr{l)t  secondly,  that  pay- 
ment under  the  judgment  in  the  Lord 
Mayor's  Court,  upon  which  there  was  no 
execution  executed,  and  not  by  compuU 
sion,  is  no  bar  to  the  plaintiff's  right  to 
recover  in  this  cause  i  and  that  the  entry 
of  satisfaction  of  such  judgment,  is  of  »» 
avail  against  the  present  plaintiff,  and  does 
not  prove  execution  executed;  thirdly, 
that  the  judgment  in  the  Lord  Mayor's 
Court,  obtained  on  supposed  proceedings 
and  djsfaultSt  which  had  no  foundation  in 
fact,  eannot  Und  the  plaintiff  in  this  action, 

O)  1  end.  Ii  Bias.  4Mh 


who  wu  a  perfect  atrangWi  without  notioe, 
to  die  proceedii^  in  that  oourt;  fourthly, 
that  the  payment  by  the  ^defendant  to  Ty- 
rie, under  die  judgment  io  the  attachment, 
(if  made  at  all,)  was  voluntary,  without 
compulsion,  and  by  connivance  and  collu- 
sion between  the  defendant  and  I'yrie,  his 
son-in-law ;  fifthly,  that  the  evidence  of 
the  practice  in  the  Lord  Mayor's  Court, 
objected  to  by  the  defendant's  counsel, 
was  properly  admitted. 

Wildct  Serj.,  for  the  plaintiff.— It  is  ad- 
mitted, that  the  garnishee,  the  defendantt 
is  not  obliged  to  prove  the  existence  of  the 
debt  from  the  plaintiff  here  to  the  plaintiff 
in  the  Lord  Mayor's  Court ;  and  Palmer  v. 
Hooke  (2),  where  Lord  Holt  ruled  at  Nisi 
Prius,  that  if,  in  indebitatu$  ai$umpsit  for 
goods  sold  and  delivered,  upon  non  as- 
sumpsit pleaded,  the  defendant  gives  in 
evidence  that  the  debt  was  attached  by 
foreign  attachment  in  London,  upon  a 
plaint  levied  (by  a  party  to  whom  the 
plaindff  was  indebted)  against  the  plainuff, 
the  defendant  will  be  driven  to  prove  that 
the  plaintiff  was  thus  indebted,  because  he 
(the  plaintiff)  has  no  notice  of  the  foreign 
attachment,  and  therefore  it  may  he  amy 
a  contrivance  to  bar  the  plaintiff  of  his 
aodon,  is  overruled  by  the  judgment  of 
Lord  EUenborough  in  M* Daniel  v.  Hughu 
(3).  But  it  is  contended,  that  the  judg- 
ment of  the  Court  should  be  for  the  plain- 
tiff, inasmuch  as  the  custom  under  which 
the  defendant  seeks  to  justify  himself  waa 
not  observed.  The  plaintiff  received  no 
notice ;  no  process  was  issued.  The  en- 
tries in  the  Lord  Mayor's  book  were,  in 
point  of  fiwt,  the  only  proeeedinga  in  the 
cause.  Wtitter  t.  Rwmt  is  dlreeily  in 
favour  of  tlie  plaintiff,  both  upon  general 
princii^e,  and  with  regard  to  the  particular 
incident  upon  which  this  case  mainly  turns ; 
for  there  it  was  said  by  the  Lord  Chief 
Justice,  that  this  was  a  proceeding  which 
ought  to  be  striedy  watched,  and  a  custom 
which,  from  its  very  nature,  in  order  to 
protect  die  party,  must  be  strictly  pu  rsned  i 
and  it  was  also  expressly  datermuwd,  that 
money  obtained  of  a  gamiihaa  under  n 
foreign  attadunent,  is  not,  uidets  exacDiian 

(i)  1  Lord  Raypt.  727. 

(3)  S  East,  367.-~Vide  also  (h«  obaemtiona  qf 

the  Common  Serjeant  (KddwIjs)  upon  the  " 

sabjsst  ia  Hashsia  v.  iButb,  fl  Qwiph.  19. 
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be  executed,  a  compulsory  payment)  so 
as  to  effect  a  discharge  of  a  debt  due  from 

Smishee  to  the  defendant  in  the  Lord 
ayor's  Court;  and  the  jury  find  that 
sueii  has  been  the  case  here.  Neither  i« 
there  any  valid  objection  to  the  evidence 
given  by  the  partner  of  the  defendant's 
attorney  in  the  Lord  Mayor's  Court,  inas- 
much as  he  committed  no  breach  of  that 
confidence  which  is  admitted  to  exist  be- 
tween attorney  and  client.  He  was  merely 
called  upon  to  state  that  which  he  might 
have  known  without  being  the  attorney  at 
all,  and  whicht  consequently,  be  was  at 
full  liberty  to  commanicate.  The  defen- 
dant may,  perhaps,  rely  upon  the  doctrine 
of  estoppel,  and,  in  pursuance  of  such  line 
of  defence,  may  set  up  the  record  of 
satisfaction  in  Uie  Lord  Mayor's  Court; 
but  all  the  authorities  shew  such  de- 
fence cannot  avail  him,  as,  for  the  attain- 
ment of  such  object,  he  should  have 
relied  on  the  record,  and  not  have  joined 
isBue  on  the  fact  of  no  execution  having 
been  executed — Vooghty.  WincA(4),  Ou- 
tram  v.  Mormood(5),  Doe  v.  Hwidart(6), 
Goddartti  case  (7).  If  the  defendant  plead- 
ed a  foreign  attachment,  the  plaintiff  might 
reply  that  he  was  not  indebted;  for  whe- 
ther he  was  indebted  or  net  was  very  well 
issuable— Amnnore  t.  Pam{S),  Coke  v. 
Brttinforth(9). 

Bompat,  Serj.  contrd.— The  judgment 
in  the  foreign  attachment  is  conclusive 
between  the  parties  upon  the  occasion. 
This  is  abundantly  proved  by  the  authori- 
ties, which  shew  that  nothing  can  be  aver- 
red against  the  record.  The  doctrine  will 
appear  from  Co.  Litt.  1]7,  b,  360,  a,  and 
MaekaUey's  case  (10),  where  it  was  objected 
that  the  verdict  wu  repugnant  in  itself; 
tor  first,  the  jury  found  tliat  the  plaint 
was  entered  of  record  upon  the  17th  of 
November,  and  afterwards  they  find  that 
the  aforesaid  entry  was  upon  uie  19th  of 
November ;  and  the  jury  cannot  find  any 
thing  against  the  record  itself:  and  all  this 
was  affirmed  for  good  law.  In  accordance 

(4)  3  &.  Sc  Aid.  66t. 
(»)  3  East,  346. 

(6)  ff  Cr.M.fcR.5l6;s.e.iLawLB«p.(aA) 

lExeb.  316. 
<7)  «  Rep.  *. 
<8)  Cn>.£Iis.  596. 
(9)  IbU.  830. 
(to)  ]»IUp.«9t«* 


with  the  same  principle,  tt  Was  said  by  Lord 
Kenyon,  in  Reed  v.  Jackson  {\  I),  "The 
evidence  offered  by  the  defendant  went  to 
impeach  the  authenticity  of  the  record  as 
to  the  &et  of  such  a  finding,  and  therefore 
was  not  admissible."  Fo^ht  r.  ^tncAi 
when  examined,  will  not  be  found  cohtra<' 
dictory.  The  doctrine  is  still  further  cor» 
roborated  by  the  opinion  of  Lord  Ellen- 
borough,  in  Ramshottom  v.  Buckhurst  (12), 
where  his  Lordship  said,  *'  The  judgment 
roll  imports  incontrovertible  verity  as  to 
all  the  proceedings  which  it  seta  forth.** 
To  the  same  effect  is  The  King  v.  Hopper 
(IS),  where  the  indorsement  by  the  clerk 
of  the  enrolments  of  the  day  of  the  enrol- 
ment, by  way  of  date,  was  held  to  be  a  part 
of  the  record,  and  not  tobe  averred  gainst ; 
nor  was  evidence  admissible  to  shew  that 
it  was  in  fiict  enrolled  on  some  other  day. 
Dudlow  V.  Watchom  (14)  is  also  adverse  to 
the  plaintiff ;  for  there  the  conclusiveness 
of  the  record  was  not  denied.  Neither  is 
the  case  within  that  of  Hooper  v.  Hooper 
(15),  where  the  record  of  a  judgment  for 
the  plaintiff  was  held  not  to  be  conclusive, 
as  to  the  plaintiff's  right,  so  as  to  preclude 
the  defendant  from  going  into  his  cassi 
The  present  resembles  the  cases  of  pro- 
bates of  wills  and  convictions  by  magls^ 
trates,  which  we  looked  imou  as  condusiWi 
as  being  the  decisions  of  tribnnsls  hbving 
a  jurismction  intern.  The  plaintiff eaiinot 
complain  of  want  of  notice  of  the  proceed- 
ings in  the  court  below,  as  such  notice  was 
not  required  by  the  custom  ;  but  if  it  wasj 
the  party  had  it  from  the  correspondence. 
How  can  he  say,  that  the  execution  was 
not  executed  ?  Were  not  the  proceedings 
set  forth  equivalent  to  such  ?  It  does  not 
follow  that  the  payment  WM  volanMry, 
because  the  party  wu  not  arrested,  llie 
case,  in  this  respeet,  may  be  eotnpared  to 
that  of  Carter  t.  Cart»{ie))  where  a  party 

Said  without  a  distress  being  levied  {  and 
;eBt,  C.J.  said,  "The  defendant  knew  he 
was  liable  to  a  distress,  though  not  actually 
distrained  on ;  and  a  payment  under  such 
drccunstances  Is  no  more  voluntary  than 

ill)  1  Eut,  855. 
It)  t  Mao.  &  S«hr.  565. 
13)  3  Price.  495. 
14)  16  Eut,  39. 
15)  1  M'Cl.    YoD.  509. 
t«)  smag,4Mi  s.e.rLaw  J.Ilsp.C.P.14t. 
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a  donation  to  a  beggar  who  presents  a 
pistol."  With  regard  to  the  objection  to 
the  evidence  of  the  attorney,  it  is  no  answer 
to  say,  that  the  party  was  not  the  attorney 
in  the  cause.  This  he  could  not  be,  as  the 
practice  is  confined  to  a  limited  number ; 
but  he  mast  have  derived  his  knowledge 
of  that  which  he  disclosed,  from  the  fact  of 
his  being  a  partner  of  that  attorney,  and, 
consequently,  such  disclosure  amounted, 
in  substance,  to  a  breach  of  professional 
confidence. 

Wilde,  Serj.  replied. 

Cur.  adv.  vuH* 

TiNDAL,  C.J.,  after  slating  the  pleadings, 
said,— Upon  the  facts  proved  in  this  case, 
three  questions  arise:  first,  whether  the 
material  all^tions  of  the  replication  were 
proved  in  point  of  fact;  secondly,  whether, 
by  any  technical  rule  of  law,  the  plaintiff 
was  precluded  from  proving,  and  the  jury 
from  finding,  the  truth  of  the  case  ;  and, 
thirdly,  whether  the  facts  stated  in  the  re- 
plication contain  a  sufficient  answer  to  the 
plea. 

It  will  be  most  convenient  to  conuder 
first  in  order  the  last  of  these  three  ques- 
tions. The  first  allegation  of  the  replica- 
tion  is,  tliac  the  plaintiff  had  no  notice  of 
the  proceedings  in  the  foreign  attachment. 
This  allegation  does  not  furnish  any  ground 
of  answer  to  the  plea,  for  the  custom  of 
the  city,  as  set  out  in  the  plea,  is  admitted 
in  the  replication,  and  has  been  confirmed 
in  parliament ;  and  the  custom  does  not 
require  that  any  notice  should  be  given  to 
the  defendant  in  the  attachment  of  the  pro- 
ceedings in  the  Mayor's  Court.  Tliat 
allegation,  therefore,  appears  to  us  to  be 
immaterial  and  idle. 

The  next  all^tion  is,  that  there  was 
no  execution  executed.  This  ^legation 
is  three  times  repeated  with  some  slight 
variation  in  terms ;  but  the  whole  amounts 
to  an  allegation  that  there  was  no  execution 
executed  pursuant  to  the  custom.  It 
scarcely  requires  an  authority  to  shew  that 
this  allegation  contains,  in  substance,  a 
good  answer  to  the  plea  ;  for  the  plea  be- 
ing only  good  by  the  custom,  it  follows 
that,  unless  the  custom  be  pursued,  the 
defendant  must  fail  in  his  defence.  Now 
the  custom  is  alleged  in  the  plea  to  be, 
that  after  execution  had  and  executed,  the 


garnishee  shall  be  discharged  as  against 
the  defendant  below.  The  allegation  in 
the  replication  shews,  therefore,  that  the 
custom  has  not  been  complied  with.  If 
an  authority  were  required  on  this  point, 
the  case  of  ^etfer  v.  Rucktr,  and  the  other 
cases  there  cited,  are  in  point  to  shew 
that,  under  such  circumstances,  the  defen- 
dant is  not  discharged.  The  replication 
contains,  further,  a  statement  that  the 
money  paid  was  paid  without  compulsion, 
and  by  connivance  and  collusion.  It  is 
not  very  clear  what  precise  legal  ground 
of  defence  is  here  meant  to  be  relied  on, 
nor  is  it  essential  to  inquire,  as,  for  the 
reasons  already  assigned,  the  replication 
contains  a  sufficient  answer  to  the  plea. 

The  next  question  for  consideration  is, 
whether  the  material  allegaUona  of  the  re- 
plication were  proved  in  fact.  The  only 
allegation  which  it  was  essential  for  the 
plaintiff  to  prove  was,  that  there  was  no 
execution  executed  according  to  the  cus- 
tom ;  for,  by  the  ordinary  rule  of  plead- 
ing, a  party  is  only  bound  to  prove  the 
substance  of  the  matter  pleaded,  that  is  to 
say,  so  much  of  a  plea  or  replication  as 
constitutes  a  complete  and  valid  answer 
to  the  matter  alleged  in  theadverse  plead- 
ing which  it  professes  to  answer.  Now, 
it  is  expressly  found  in  the  case,  that  no 
writs  or  precepts  of  execution  were  issued 
or  executed  in  the  cause,  or  served  upoa 
the  defendant  in  that  cause,  or  on  the  gar- 
nishee, the  now  defendant.  The  replica- 
tion, therefore,  must  be  considered  as 
proved  in  point  of  fact.  And  this  seems 
to  be  a  convenient  place  for  noticing  snob- 
jection  which  was  made  on  the  defendant's 
behalf  to  the  examination  by  the  plaintiff 
of  Mr.  Ashley.  Mr.  Ashley  was,  at  the 
time  of  his  examination,  the  partner  of 
Mr.  Wardell,  who  had  been  the  attoroey 
for  Mr.  Hardy  in  the  foreign  attachment. 
The  counsel  for  the  defendant  objected, 
on  that  ground,  to  his  disclosing  any  facta 
connected  with  the  cause.  But  we  think 
this  objection  is  far  too  wide.  The  party 
objected  to,  was  not  the  attorney  in  the 
cause ;  and,  if  he  had  been,  an  attorney 
may  know  many  facts  connected  with  the 
cause  which  he  has  not  learnt  from  his 
client,  or  in  the  course  of  the  cause;  and 
there  is  nothing  to  shew  that  he  was  exa- 
mined, in  the  present  instance,  to  any  &cts 
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irbidi  carae  to  his  koowledge  imdjer  die 
teal  of  professional  confidence. 

It  twnains  onfy  to  consider  the  second 
qoMtioD,  which  ia*  nhether  tlw  pdaiauff 
was  pndnded  from  proving,  and  the  jury 
horn  fiodUiw,  ibe  trmh  of  caae  by  a 
tedniei^  ntu  of  law. 

It  was  strongly  inusted  in  argunent  on 
dte  .de&ndaBt*8  behalf,  that  ike  record  in 
the  fordgn  attachment  was  oonduaive ; 
and  that  not  only  ,  the  plaimiff,  but  the  Jury 
alao  were  ooDoluded  by  it ;  and  the  cases 
olJiml  V.  JaiJacm»  Thd  King  v.  Hoj^, 
and  iUnxkam  t*  JSmitht  ware  relied  tm ;  the 
cases  -wue  lefeired  to  in  which  convictions 
b^we  magistn^tes  have  b^en  said  to  be 
conclusive  of  the  facts  stated  in  theqa  ;  it 
was  asked  whether  a  probate  could  be 
controTerted  in  evidraice ;  it  was  insisted 
that  in  no  case  conld  the  fiuta  stated  in  a 
record  be  disputed ;  and  the  judgment  of 
Lord  Ellenlxnoagfai  in  AamfSoMomv.  Buck- 
htrttt  was  cited  in  support  of  the  proposi- 
tion contended  for  in  its  fidlest  extent. 

It  is  undoubtedly  true,  as  a  general  rule, 
that  no  man  can  make  any  averment  contra- 
dictory to  a  record.  Our  law  books  are 
full  of  cases  in  which  this  doctrine  is  stated, 
or  distinctly  inudied;  nee  Pltopden,  49 1» 
Johnson  V.  Smitk(l  7),  Baily  v.  BuTming(l  8), 
The  King  v.  ilfaim(l9),  Hynde's  case  (20), 
and  the  cases  cited  above.  But  although 
it  is  true  that  no  one  can  be  allowed  to 
aver  against  a  record,  and  that  not  only 
parties  and  privies,  but  even  strangers 
also,  are  estopped  to  aver  anydiing  to  the 
contrary,  it  is  a  different  question  whether 
this  estoppel  will  bind  the  jury  from  find- 
ing the  truth  of  the  fact  where  the  estop- 
pel is  not  pleaded  and  relied  on.  A  jury 
may  indeed,  it  is  said,  find  matter  of  es- 
toppel, though  it  is  not  pleaded  and  relied 
on ;  and  when  it  is  found,  the  Court  shall 
judge  according  to  law — Com.  Dig. '  Plea- 
der,' (S,)  4.  And,  therefore,  if  a  man 
makes  a  lease  by  indenture  to  A.  of  his 
own  land,  whereby  A.  is  estopped  to  say 
it  was  not  demised,  the  jury  may  find  such 
matter,  though  it  be  not  pleaded — Com. 
/>if.  vfttwpra.  ADdmPteadaTfctueiiX), 

(IT)  SBaiT.950; 
(18>Sid.t71. 
(19>  9  Sir.  749. 

(to)  4  lUp.  7t ;  s.  c.  2  L«OD.  Itl ;  Owcd,  138. 
(SI)  Citwt  in  lUwlina'a  cue/ 4  Rep.  5S. 
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and  in  Cro.  EUz.  36,  37,  which  was  an 
Refitment,  to  which  the  general  issue  liad 
bften  pleaded,  because  the  jury  did  not  find 
a  deed  incUnted.  which  took  its  operation 
only  by  cooclusion,  they  were  attainted, 
and  judgment  accordingly ;  the  reason  of 
whidi  case  may  perhaps  be  collected  from 
what  is  said  in  Trevivan  v.  Lawrence  (22), 
tliat  where  an  estoppel  is  of  such  a  nature 
that  it  creates  an  interest  and  works  upon 
the  estate  of  land,  the  jury  are  estopped. 

But,  however  the  case  may  be  in  the 
special  case  of  an  estate  in  the  land  by 
cst(^>pd,  and  where  the  question  arises 
upon  the  general  issue,  there  are  not  want- 
ing cases  to  shew  that  in  general  an  estop- 
|»d  does  not  bind  the  jury ;  and  more  par- 
ticularly that  if  the  estoppel  appears  upon 
the  record,  and  the  party  who  is  entitled 
to  take  advantage  of  it,  instead  of  relying 
upon  it,  goes  to  issue  on  the  fact,  he  puts 
the  mUter  at  large,  and  the  jury  may  dis- 
regard the  estoppel.  Thus  in  Qodaard't 
case,  which  was  debt  on  bond,  the  rea- 
son of  the  judgment  was  said  to  be  that, 
although  the  obligee  was  estopped  to  make 
an  averment  against  anything  expressed 
in  the  deed,  yet  the  jurors,  who  are  sworn 
to  say  the  truth,  shall  not  be  estoi^d,  for 
an  estoppel  is  to  conclude  one  to  say  the 
truth ;  and,  tfaerefbre,  jurors  cannot  be 
estopped,  because  they  are  sworn  to  say 
the  truth.  So  in  the  ease  of  Speake  r. 
Rkhards  (28),  which  was  an  actiim  of  debt 
for  528/.  17f.,  against  Richards,  sheriff  of 
Southampton,  on  his  return  to  a  kvari 
facias,  that  he  had  levied  the  said  monies, 
which  he  bad  ready ;  the  defendant  qwMd 
808/.  pleaded  nil  debet,  whereupon  the 
plaintiff  took  issue ;  and  as  to  the  rest, 
pleaded  payment  and  an  acquittance, 
whereupon  the  plaintiff  demurred.  One 
point  ui^ed  for  the  plaintiff  was,  that  the 
plea  of  filf  ^het  was  nought,  being  directly 
contrary  to  return  of  record :  but  it  was 
answered,  that  since  they  have  not  relied 
on  the  estoppel,  but  taken  issue,  that  could 
give  no  advantage. 

The  law  on  this  point  is  laid  down  with 
great  distinctness  m  the  case  of  TVewom 
T.  Lttmrntce:  "The  Court,'*  it  is  said, 
**  took  this  diAferenee,  that  where  Ae  plain- 

(It)  f  Lord  RtTm.  1031  ;     e.  1  Sidk.  t76. 
(tS)  Hob.  M6. 
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tiffs  title  IS  by  estoppel,  and  the  defendant 

E leads  the  general  issue,  the  jury  are  bound 
y  the  estoppel,  for  here  is  a  title  in  the 
plaintiff  that  is  a  good  title  in  law,  and  a 
good  title  if  the  matter  had  been  disclosed 
and  relied  on  in  pleading ;  but,  if  the  de- 
fendant pleads  the  specif  matter,  and  the 

£kintiflfwill  not  rely  on  the  estoppel  when 
e  may,  but  takes  issue  on  the  fact,  the 
jury  shall  not  be  bound  by  the  estoppel, 
for  then  they  are  to  find  the  truth  of  the 
fact  which  is  against  him.  Thus  in  debt 
for  rent  on  an  indenture  of  lease,  if  the 
defendant  plead  nil  debet,  he  cannot  give 
in  evidence  that  the  plaintiff  had  nothing 
in  the  tenements;  because,  if  he  had  plead- 
ed that  specially,  the  plaintiff  might  have 
replied  the  indenture  and  estopped  him: 
but  if  the  defendant  plead  nihil  ht^mt,&c.i 
and  the  plaintiff  will  not  rely  on  the  estop- 
pel, but  reply  habuit,  &c.,  he  waives  the 
estoppel  and  leaves  it  at  laige,  and  the 
jury  shall  find  the  truth,  notwiUutanding 
the  indenture." 

These  cases,  we  think,  furnish  a  suffi- 
cient ground  for  holding,  in  the  present 
case,  that  the  defendant,  by  taking  issue 
on  the  replication,  has  waived  any  benefit 
he  might  have  derived  from  the  estoppel, 
and  has  left  the  matter  at  large  to  be  de- 


cided according  to  the  truth  and  jniticeif 

the  case. 

Our  decision,  standing  on  the  grooni 
above  explained,  does  not  clash  mth  the 
cases  cited  on  behalf  of  the  defendant,  Ik* 
ing  distinguishable  therefrom  on  thegroml 
that  the  defendant  has,  by  his  own  let, 
expressly  and  in  terms  waived  the  benefit 
of  the  estoppel,  and  referred  the  trnA 
the  fact  to  the  omsideration  of  the  yaj. 

Upon  the  whole,  therefore,  we  Aiak 
that  the  issue  raised  on  the  fourth  pies 
^raust  be  considered  as  having  been  foond 
for  the  plaintiff,  and,  consequently,  that  he 
will  be  ratitled  to  judgment  in  his  &VDiit. 

Judgment  fir  the  J^9m(f' 


ALEXAHDXB  0.  BOKXIK. 
BXIXOKOI  V.  OOODSOH. 
CUBUKO  r.  SBDOIS. 
SIHPSOK  V.  CLAYTON. 
WILSOH  e.  BUTLBB. 

These  cases  will  be  reported  in  theei' 
suing  volume. 
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PeUey  Intmaiee — Dena^on — Miad&~ 

An  tfiwrance  mat  made  on  the  gooelt  of  a 
WMtel  at  and  Jrom  Liverpool  to  any  port  or 
jpertt,  place  or  placet  of  loatUng  and  trade 
on  the  coast  of  Africa^  and  African  itlandi 
dming  her  etay  and  trade  on  the  said  coast 
and  UUmdtf  and  at  and  Jrom  thence  to  her 
port  or  ports  of  ^Uteharging  in  the  United 
Kingdom,  mtA  leave  to  call  at  all  ports  and 
places  haekwardsandformards^andforwards 
and  backmards,  without  being  deemed  any 
demation  ;  alsOt  with  Uberty  of  tranship  on 
any  vessel  or  craft  m  the  same  employ ;  with 
an  agreement  that  the  vessel  might  be  em- 
ployed or  used  as  a  tender  to  any  other  vessel 
or  ship  m  the  same  employ.  The  vessel  ar- 
rive at  Benin,  in  Africa,  and  stayed  there 
thirteen  months,  during  which  time  she  con- 
veyed goods  from  thence  to  Camaroones,  and 
them  on  board  a  vessel  there ;  and,  on 
return  with  a  homeward  cargo,  was  lost. 
In  an  action  against  the  underwriter, — Held, 
that  the  learned  Judge  properly  directed  the 
Jury  thiU  the  voyage  to  Camaroones  was  a 
deviatioH,  and  not  a  tendering  within  the 
policy, — Held,  secondly,  that  it  was  a  JU 
New  Sbbiu,  TIL— B«hb4  Fl, 


^itianfor  them,  whether  the  stay  at  Bemn 
was  unreastmahle,  and  for  other  purposes 
tkati  those  mentioned  in  the  policy. 

Assumpsit  against  the  underwriter  in  a 
policy  of  insurance,  upon  the  goods  of  the 
vessel  Cltppef,  at  and  from  Liverpool  to 
any  port  or  ports,  place  or  places  of  load- 
ing and  trade  on  the  coast  of  Africa*  and 
Ati-ican  islands,  during  her  stay  and  trade 
on  the  said  coast  and  islands,  and  at  and 
from  thence  to  her  port  or  ports  of  dis* 
chargit^f  in  the  United  Kingdom,  with 
leave  to  call  at  all  ports  and  ^acea  back- 
wards and  forwards,  and  forwards  and  back- 
wards in  any  order  for  an^  purpose  mtA- 
ov<  bang  deemed  anp  deviation,  with  liberty 
for  the  said  ship,  m  that  voyage,  to  pro- 
ceed and  sail  to,  and  touch  and  stay  at  any 
ports  or  places  whatsoever,  and  with  leave 
to  load,  unload,  reload,  sell,  barter,  and 
exchange  goods  and  property,  wheresoever 
she  might  call  or  proceed  to,  with  any 
ships,  boats,  factories,  and  canoes,  in  load- 
ing and  unloading  iucluded,  oarticular^ 
with  Uberty  of  tranship  on  boara  any  vessel 
or  crafl  in  me  same  employ  or  otherwise, 
and  to  receive  from  them  fresh  goods,  and 
sell,  barter,  and  exchange  those  goods  for 
fre^  cargo  or  cargoes  of  produce,  without 
B 
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prejudice  to  that  insurance ;  and,  by  a 
certain  memorandum  thereunder  written, 
it  was  e-^pccially  agreed,  that  the  said  vessel 
might  be  emphyed  or  used  as  a  tender  to 
any  other  vtssel  or  ship  in  the  same  employ. 
The  declaration  then  stated  the  sailing  of 
the  vessel  from  Liverpool ;  her  arrival  on 
the  coast  of  Africa,  and  her  departure  from 
thence  on  her  homeward  voyage,  when  sfae 
struck  upon  some  rocks,  and  the  goods  on 
board  became  and  were  wholly  lost  to  the 
plaintiffs.  There  were  also  counts  for 
money  had  and  received,  and  on  an  account 
stated.  The  third  and  fourth  were  the 
only  material  pleas.  The  third  plea  was, 
that  after  the  arrival  of  the  said  ship  at  the 
said  place  of  loading,  on  the  coast  of  Africa, 
to  wit,  at  Benin  aforesaid,  and  before  the 
said  homeward  cargo  was  lost,  the  said  ship, 
without  any  sufHcient  cause  or  excuse,  did 
not  proceed  on  the  voyage  in  the  policy 
mentioned,  but  deviated,  departed  from, 
and  abandoned  the  course  of  the  said 
voyage,  whereby  the  policy  and  the  risk 
thereby  insured  against,  became  and  were 
wholly  avoided  and  determined.  The 
fourth  plea  was,  that  the  said  ship,  afler 
she  had  set  sail  from  Benin,  and  before 
tlie  loss,  was  employed  and  used  on  other 
and  different  occasions,  and  for  other  and 
different  purposes,  than  those  in  the  said 
policy  mentioned,  and  was  also  voluntarily 
kept,  delayed,  and  detained  at  divers  ports 
and  places,  for  the  space  of  thirteen  months, 
the  same  being  a  much  longer  time  than 
was  necessary  or  reasonable  for  any  of  the 
purposes  in  the  policy  mentioned,  whereby 
the  risks  were  greatly  and  unnecessarily 
varied  and  increased,  and  the  policy  be- 
came and  was  wholly  avoided  and  deter- 
mined. Issues  were  joined  upon  these 
pleas. 

At  the  trial,  before  Coltman,  J.,  at  the 
last  Summer  Assizes  for  Liverpool,  the 
following  facts  appeared.  The  plaintiffs 
were  merchants  of  Liverpool,  havingseve- 
ral  vessels  employed  in  trading  on  the 
African  coast.  The  policy  was  effected 
in  March  1835,  and  the  vessel  in  question, 
the  cupper,  sailed  in  May  of  the  same 
year,  from  Liverpool  to  Benin,  where  she 
arrived  on  the  25th  of  June  1835,  and  dis- 
charged her  cargo  at  a  factory  there  of  the 
plaintiffs.  While  lying  in  the  Benin  river, 
she  acted  as  a  tender  to  four  of  the  plainttflb' 
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vessels.  Whilst  thus  acting  to  the  lamlt 
one  of  these  vessels,  the  Ltaarel  struck  on 
a  bar  at  the  mouth  of  the  river  Beoin,  in 
consequence  of  which,  her  car^o  of  oil 
was  unshipped,  and  put  on  board  the  Clip- 
pert  which  conveyed  it,  t^Uier  withsoiae 
other  oil  taken  in  elsewhere,  to  Canuutoo- 
nes,  and  put  it  on  board  another  vessel  of 
the  plaintiffs,  called  the  Deedabu.  The 
Clipper  then  took  some  iron  goods  on 
board  at  Camaroones,  on  her  homeward 
voyage,  and  on  the  10th  of  August  1836, 
lefl  that  place  for  the  island  of  Corisco. 
On  the  30th,  she  struck  upon  a  reef  of 
rocks  near  that  island,  when  the  vessel  was 
seized  upon  and  broken  up  by  the  nativet. 
and  her  cargo  wholly  carried  away  and 
lost.    Upon  these  facts,  ^le  learned  Judge 
told  the  jury  that  the  conveyance  of  tbe«l 
by  the  Cl^iper  to  Camaroones,  appeared 
to  him  to  be  a  clear  deviation ;  and  he  alio 
asked  the  jury  if  they  were  of  opinion  that 
the  vessel  had  been  employed  for  other 
purposes  than  those  mentioned  in  the  policy, 
and  whether  she  had  stayed  an  unreasoa* 
able  time  in  the  Benin  river.    Upon  these 
two  issues,  the  jury  found  for  the  defen- 
dant, answering  those  two  question  in  the 
affirmative. 

Alexander  now  moved  for  a  new  trial, 
on  the  ground  of  misdirection,  and  i1m 
because  the  verdict  was  agaiiut  the  efi- 
den(».  This  was  not  a  deviation,  aa  die 
voy  we  to  Camaroones  is  covered  by  tbe 
woraa  of  the  policy,  which  give  leave  fiw 
the  vessel "  to  call  at  all  poi^  and  ^wcs 
backwards  and  forwards,  and  fcNrwardi  nd 
backwards  in  any  order  for  any  pnipoM, 
without  being  deemed  any  deviatMNb" 
There  is  also  "  a  liberty  of  tranship  oa 
board  any  vessel  or  craft  in  the  same  em- 
ploy or  otherwise  ;  with  power  to  rcceite 
from  them  fresh  goods,  and  sell,  barter, 
and  exchange  those  goods  for  fresh  ca)7> 
or  cargoes  of  produce,  without  prejodice 
to  that  insurance." 

[Aldersok,  B. — It  is  a  cleat  deviatioiii 
unless  it  is  provided  for  by  the  pecnlitf 
words  of  the  policy.] 

She  was  acting  as  a  tender  to  the  Df- 
da/us  from  the  Lawrtl,  which  being  4t*- 
abled,  had  unshipped  her  goods  iitto  ^ 
Clipper.  This  trade  is  especially  «ie  of 
barter,  and  the  ships  do  not  go  to  any  dif 
tinct  specific  place,  but  to  any  plaiee  or 
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places  on  the  coast,  where  the  hopes  of 
barter  may  be  greatest. 

[Alderson,  B. — She  takes  goods  out  of 
the  Laurel,  as  a  carrier,  and  carries  them 
to  the  DtEtlalus.'] 

The  Laurel  was  receivii^  oil  in  the  Be- 
nin river  as  a  return  cargo. 

[Parke,  B. — The  Laurel  was  not  going 
to  Camaroones.] 

[Lord  Abimgxr,  C.B. — I  apprehend  the 
meaning  of  tendering  to  be,  that  when  a 
la^e  vessel  is  on  the  ctnst,  or  is  unable  toi 
get  over  a  bar  at  the  mouth  of  a  river,  or 
on  a  shoal,  the  vessel  which  is  to  act  as  a 
tender,  is  to  assist  the  other.] 

All  that  was  done  here,  was  done  for 
ships  in  the  same  employ. 

Loan  Abinogr,  C.B. — I  am  of  opinion, 
that  the  learned  Judge  was  right,  and  that 
there  was  no  misdirection  in  this  case. 
According  to  the  legal  import  of  the  word 
tender,  the  Clipper  mighthave  assisted  the 
Laurel  tn  thai  capacity  without  impropriety, 
but  when  she  carries  her  cargo  on  another 
wnfage,  and  to  another  port,  and  puts  it  on 
board  a  vessd  there,  that  is  quite  a  sepa- 
rate and  distinct  transaction,  and  a  devi- 
ation from  the  voyage  covered  by  the 
policy.  Had  the  Clipper  remained  at  or 
near  Benin,  and  confined  her  tendering  to 
the  plaintiffs'  vessels  there,  it  might  have 
been  protected  by  the  policy.  But  the 
voyage  to  Camaroones,  which  is  at  a  very 
considerable  distance,  and  the  transfer  of 
the  goods  there  to  the  Deedahts,  is  nothing 
like  the  exercise  of  a  right  to  tender, 
'^th  i^ard  to  the  verdict  of  the  jury,  I 
am  not  prepared  to  say  that  it  was  wrong; 
it  was  a  proper  question  for  them  upon 
the  evidence,  whether  the  remaining  out  so 
long,  was  within  the  meaning  and  intention 
of  uie  policy  ;  and  as  there  mnst  be  some 
limit  to  the  underwriter's  liability,  whether 
that  had  not  been  exceeded. 

Parke,  B. — 1  also  think,  that  this  was 
a  deviation.  It  certainly  was  not  in  the 
usual  course  of  the  voyage  for  the  Clipper 
to  take  a  cargo  from  Benin  to  Camaroones, 
and  there  deliver  it.  Nor  was  that  pro- 
tected by  the  privilege  to  tender.  What 
▼essel  was  the  Clipper  tendering?  Not 
the  DcedaluB,  for  that  was  at  Camarofmes ; 
nor  the  Laurel,  for  her  acddent  prevented 
her  cargo  being  loaded.   The  wily  part 


of  the  policy  that  at  all  supports  the  plain- 
tiffs* case,  is  that  which  permits  a  tendering, 
for  the  other  parts  must  be  clearly  confined 
to  what  is  done  in  the  prosecution  of  the 
original  voyage.  If  the  Laurel  had  been 
on  shore,  and  the  Clipper  had  carried  her 
goods  to  the  nearest  safe  place,  that  might 
have  been  a  tendering;  and  though  the 
words  of  the  policy  are  liberal,  the  cases 
shew  they  are  to  be  confined  to  the  objects 
of  the  voyage.  Secondly,  as  to  the  other 
poiatf  it  was  properly  a  question  for  the 
jury;  and  I  see  no  sufficient  ground  for 
disturbing  their  decision. 
AiDERSoHj  B.  and  Gurhet,  B.  concurred. 

Rule  refused. 


1837.  1 
Nov.  11,  / 

Amendment  of  Record— When  it  will  be 
made. 

An  amendment  mU  be  made  upon  the  re- 
eon/,  by  adding  a  similiter  to  a  replication, 
where  the  error  can  be  presumed  to  be  the 
misprision  of  the  clerk,  even  after  twnfict; 
judgment,  and  a  writ  of  error  brought  upm 
the  judgment,  assigning  as  one  cause  of  error 
the  want  of  a  similiter. 

Martin  had  obtained  a  rule  to  shew 
cause  why  the  plaintiff  should  not  be  atf 
liberty  to  amend  the  record,  by  adding  a 
similiter  to  the  replication  to  the  third  plea. 

F.  Kelly  and  Hoggins  now  shewed  cause. 
— This  application  to  amend  is  too  late,  as 
the  action  has  been  tried,  final  judgment 
signed,  and  a  writ  of  error  brought,  which 
now  stands  for  argument.  The  plaintiflT  in 
error  has  ass^ed  diis  vei^  ground  as 
error,  that  no  issue  has  been  joined  on  the 
third  plea.  Secondly,  there  is  no  prece- 
dent for  this  application.  This  case  is  not 
within  any  of  the  Statutes  of  Jeofails,  which 
apply  only  to  misjoinder  of  issues — e.  g, 
"the  plaintiff  doth  the  like,"  instead  of 
"  the  defendant  doth  the  like."  Here,  is  no 
similiter  at  all.  Cooper  v.  Spencer  (1)  is 
precisely  in  point.  In  Sayer  v.  Pocock  (S), 
the  sulntitution  of  the  similiter  for  an 
et  ccetera  was  made  after  verdict,  but  be- 

(1)  Stra.  64U 
(t)  Cowji.  407, 
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fore  jud^eat.  There,  Lord  Mansfield 
says,  "Ihere  are  three  grounds  which 
sa^sfy  me  that  the  matter  in  this  case  is 
amendable : — first,  that  it  is  an  omission  of 
the  clerk  :-^secondly,  in  this  case,  I  will 
adopt  the  reasoning  of  Lord  Coke,  Co. 
LiiU  17,  b,  and  construe  'et  csetera'  to 
mean  every  necessary  matter  that  ought  to 
be  expressed ; — thirdly,  by  amending,  the 
Court  only  make  that  right  whi(£  the 
defendant  himself  understood  to  be  so  by 
going  down  to  trial,"  That  is  the  strongest 
case  against  the  defendant ;  hut  it  was  be- 
fore judgment.  They  also  cited  Griffith  v. 
Crockford  (3),  and  Green  v.  Miller  (4). 

Martin,  contrS. — Cooper  t.  Spencer  is 
expressly  overruled  in  Harvey  v.  Peake 
(5).  Griffith  V.  Crockford  is  also  reported 
in  6  Moore,  "o.  51,  where  it  is  stated,  that 
the  plaintiflrs  attorney  was  told  of  the 
omiasion  before  trial,  and  having  then  de- 
dined  to  apply  to  amend,  the  Court  would 
not  afterwards  interfere  to  assist  him.  But 
Stockdale  v.  Chapaum  (C)  overrules  Qrif- 
V.  Crockford :  diere  to  a  replication 
de  injurid,  concluding  to  the  country,  there 
was  no  et  ceetera  added,  and  no  similiter; 
but  the  informality  was  held  to  he  cured 
after  verdict.  This  amendment  is  not 
pressed  upon  the  Statutes  of  Jeofails  ;  but 
upon  the  8  Hen.  6.  c.  IS.  s.  2,  which  au- 
thorizes the  Judges  to  amend  "all  that 
which  to  them  in  their  discretion  seemeth 
to  be  misprision  of  the  clerks,  &c." 

[Parke,  B.— The  only  difficulty  in  tha 
ease  is  to  make  out  the  misprision  of  the 
clerk.  Must  there  not  be  something  to 
amend  by  !  Does  your  affidavit  state  that 
there  was  on  the  original  pleadings  a  stmt^> 
Uer  or  et  caeUra  f\ 

No ;  but  it  will  be  presumed  the  mis- 
take arose  in  copying  the  Nisi  Frius  re- 
cord from  the  issue,  as  no  objection  had 
been  previously  made.  In  Grundy  v.  Bell 
(7),  the  amendment  was  allowed.  In  Wright 
V.  /Norton  (8),  Lord  Ellenhorough  relied  on 
the  third  reason  given  by  Lord  Mansfield 
in  Sayer  v.  Poeock,  that  ■*  by  amending,  the 

(5)  3Brod.&BiDr.  1. 

(4)  t  B.  &  AdoL  7B1 ;  9  law  J.  lUp.  K.B. 
517. 

(5)  3  Barr.  R«p.  1793. 

(6)  4  Ad.  &  El.  419 ;  ■.  c.  6  Uw  3.  lUp.  (N.S.) 
K.B.  70. 

(7)  lN«wB«».«8. 

(8)  6  Uaa.  &  Selw.  50. 


Court  only  made  that  right  which  the  de- 
fendant himself  understood  to  be  so  by  his 
going  down  to  trial."  He  also  cited  Bennett 
V.  Holbech{9),  and  Reader  v.  Bloom{lO). 

Fabkb,  B. — This  is  an  amendment  that 
ought  to  be  made,  if  possible,  without  re- 
ference to  the  facts  of  the  case ;  and  all  we 
wished  was,  some  authority  for  saying,  that 
the  omission  here  was  a  misprinoa  of  the 
clerk ;  but  in  Wright  v.  Horton  and  Stocks 
dale  V.  Chapman,  the  Court  held  they  had 
power  to  amend,  considering  the  omiasion 
as  an  omission  of  the  clerk ;  the  party  hav- 
ing gone  to  trial  without  any  objectioo. 

BoLLAND,  B.,  A&DSB80H,  B.,  and  Gsrf 
HET,  B.  concurred. 

Rnle  abtoiitte. 


87.  1 
.  IS.  / 


CARTIR  V.  iOUTHALL. 


1SS7 
Nov 

Bill  of  Exchange — Sernee  ef  Rule  on 
Joint  Defendantt* 

Service  of  a  ntfe  to  eompnte  on  tmo  ^ 
three  joint  makers  of  a  promissorjf  note,  t$ 
sufficient,  as  against  the  third, 

Crompton  moved  to  make  abs<dute  a  rule 
to  compute. — The  judgment  was  against 
three  joint  makers  of  a  promissory  note, 
but  only  two  of  them  conld  be  served  with 
the  rule  nisi. 

Aldrrsoh,  B. — I  think  that  is  enoa^ 
in  such  a  case,  for  a  rule  absolute  agaioBt 
the  three. 

RmIc  absobUe. 


SAOBR  «.  CUTBOX. 


1837.  \ 
Nov.  U,  / 

Praetiee.— Costs  of  the  Day— Stay 
Proceedings. 

The  common  rule  for  costs  of  the  day  far 
not  proceeding  to  trial,  onglU  not  to  he 
drawn  up  with  a  slay  of  proceedings. 

Godson  had  obtained  a  rule  to  ibew 
cause  why  the  plaintiff  should  not  pay  the 
costs  of  die  day  for  not  proceeding  to  trial, 

(9)  2SMind.319,a. 

(10)  ff  Biiig.3B«i  (.bSUw  J.IUpbCr.«t> 
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and  why  all  proceedings  should  not  be 
stayed  in  the  meantime,  due  notice  of  mo- 
tion having  been  given. 

Bar$Um  shewed  cause,  and  contended, 
that  it  was  against  the  practice  to  obtain 
such  a  rule  with  a  stay  of  proceedings. 

Godwn,  in  support  of  the  rule,  urged, 
that  from  the  observation  of  the  Court  in 
/DJi»v./fonie(l,)it  might  be  inferred  that 
a  rule  for  judgment  as  in  case  of  nonsuit 
might  be  drawn  up  with  a  stay  of  proceed- 
ings, and  that  the  present  rme  stood  on 
the  same  ground. 

Per  Ctariam. — The  Master  says  it  is 
against  the  practice.  Therefore  your  rule 
will  be  discharged,  as  to  that  part  which 
prays  for  a  stay  of  proceedings,  with  costs. 


1857.  1 

Nor  21    I  ^^^^  BTDB  PAKKIE. 

Cognooit — ffbere  Judgment  imgular. 

If  o  cognovit  eontmnt  a  stag  {^judgment 
till  the  and  taxed  etati  are  paid  on  a 
day  specified,  judgment  entered  up  after 
that  <£iy,  but  before  the  plaint^  hat  taxed 
the  cotte  and  notified  tneir  amomU  to  the 
defendant,  it  irregular, 

A  cognovit  had  been  given  by  the  de- 
fendant in  these  terms:  "I  confess  the 
debt  and  costs,  &c.,  but  no  judgment  shall 
be  entered  up,  or  execution  issue  until 
default  shall  be  made  in  payment  of  the 
amount  of  the  debt,  and  interest,  and  taxed 
costtf,  on  the  9th  of  November."  Default 
having  been  made,  the  plaintiff,  without 
taxing  costs,  signed  judgment  on  paper  on 
the  10th  of  November,  but  did  not  carry 
in  the  roH. 

Baritow  having  obtained  a  rule  to  shew 
cause  why  that  judgment  should  not  be 
•et  aside  for  irregularity,  the  costs  not 
being  taxed  previously  to  signing  it, — 

KeUy  shewed  cause. — There  is  no  au- 
thority to  determine  whether  the  taxation 
of  costs  should  precede  the  signing  of 
judgment  in  such  a  case  as  this;  nor  does 
the  practice  appear  to  be  settled.  But 

(t)  t  H.  &  W.  379j  1.  e.  6  Uw  J.  Rsp.  (iul) 
Ezeh.  IK. 


according  to  the  natural  interpretation  of 
the  terms  of  the  cc^ovit,  the  parties  must 
have  intended  that  the  default  might  arise 
in  either  of  two  events;  viz.  the  non- 
payment of  costs,  or  the  non-payment  of 
the  debt.  There  was  therefore,  on  the 
pth  of  November,  a  default  by  non-pay- 
ment of  the  debt,  which  would  authorize 
the  signing  of  judgment.  Moreover,  this 
motion  is  too  soon,  for  the  judgment  is 
only  on  paper,  and,  when  commeted,  it 
may  include  the  costs,  which,  m  the  mean- 
time, may  be  taxed. 

Bortfow.— The  cognovit  contemplates  a 
default  ensuing  on  the  non-payment  of 
both  debt  and  costs.  The  pWntiff  may 
ascertain  the  amount  of  those  costs  by 
taxation,  before  he  signs  judgment;  and 
this  he  is  bound  to  Ao-'—Wilton  v.  Northern 
(I).  ,  The  Court  there  said,  that  costs 
should  be  taxed  before  judgment  signed ; 
and  the  Master  stated  that  this  was  accord- 
ing to  the  practice. 

Kelly  replied,  that  in  the  case  cited 
judgment  had  been  signed  on  the  day 
appointed  for  payment  of  the  debt,  and 
was  irregular  on  that  account.  The  ob- 
servations, therefore,  of  the  Court  must  be 
considered  extra-judicial.  He  also  ur^, 
that  it  was  not  uncommon  for  a  plaintiff  to 
forego  his  claim  for  costs. 

Paexe,  B. — I  think  this  rule  should  be 
made  absolute.  With  regard  to  the  ob- 
jection, that  the  motion  is  premature,  be- 
cause the  judgment  is  not  complete,  it  is 
enough  to  sa^,  that  there  is  an  inchoate 
judgment,  which,  it  seems  to  me,  the  plain- 
tiff had  no  right  to  enter  up.  The  ques- 
tion arises  on'  the  meaning  of  the  cognovit, 
whether  the  defendant  is  bound  to  mafce 
two  tenders,  or  only  one.  By  the  terms 
of  the  instrument,  he  is  only  required  to 
make  one,  that  is,  of  the  debt  together  with 
the  taxed  costs.  In  order  to  enable  the 
defendant  to  make  that  one  tender,  the 
plaintiff  must  go  through  the  process  of 
ascertaining  its  amount ;  and,  for  this 
purpose  he  should  have  taxed  the  costs, 
and  given  notice  of  such  taxation  to  the 
defendant,  who  was  not  called  upon  to  pay 
anything  until  then.  No  donbt  the  plain- 
tiff mi^t  have  abandoned  his  claim  for 

(1)  4Dewl.F.C.Slt. 
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costs,  that  being  a  stipulation  in  his  own 
favour ;  but  in  that  case  he  should  have 
given  notice  of  such  abandonment.  If  it 
had  been  meant  that  tfae  default  should 
consist  in  the  non-payment  of  either  of  the 
two  sums,  or  any  part  of  them,  it  might 
have  been  so  specified  in  terms.  Ihis 
judgment  is  in  accordance  with  that  de- 
livered in  WiUim  v.  Northern, 

Aldebson,  B — I  i^ree  in  thinking  that 
the  rule  should  be  made  absolute.  It  is 
true,  that  in  WiUon  v.  Northern  the  cir- 
cumstances would  have  enabled  the  Court 
to  decide  the  case  upon  other  grounds  than 
those  stated  ;  but  it  is  new  to  say  that  a 
case  is  no  authority,  where  the  reasons 
given  for  the  judgment  are  such  as  would 
uso  govern  the  immediate  case ;  and  this 
case  lalla  within  the  reasons  of  the  judg> 
ment  given  in  that.  Here,  no  judgment 
was  to  be  entered  up  until  defiiolt  ^ould 
be  made  in  paying  an  aggregate  sum  of 
debt  and  costs;  but  if  that  aggregate  sum 
never  listed  at  all,  by  reason  of  the  de- 
fault of  the  plaintiff  in  not  ascertaining 
the  amotmt  of  costs,  then  no  default 
arose  on  the  part  of  the  defendant.  If  the 
ptaintiflT  abandoned  the  costs,  then  a  new 
aggregate  sum  would  be  created,  which 
the  defendant  would  be  equally  bound  to 
pay;  but,  in  the  same  manner,  not  until 
he  knows  what  it  is,  by  notice  given  to 
him  by  the  plaintiff  of  his  having  aban- 
dwied  the  costs. 

GoEKBT,  B.  concurred. 

Rule  absolute* 


18S7.     \    RAWLINOS  0.  TILL  AND 
Nor.  21.  3    '        '  ANOTHER. 

Trespa$i— Battery — Cm<«— 48  EUz.  c.  6. 

If  in  an  action  for  asMulting  the  plain- 
tiff, and  seizing  and  laying  hold  of  him,  and 
taking  him  to  prison,  the  defendant  plead 
the  general  issue,  and  a  juslijtcation  to  the 
whme  declaration^  and  the  plaintiff  obtain  a 
verdict  with  damages  under  40f.,  the  plain- 
tiff  is  entitled  to  fuU  costs,  the  Judge  hav- 
ing no  power  to  cert^  under  43  EUz,  e.  6. 
t.9,asa  batterg  is  admtted. 

Trenuaa.  The  declaration  stated,  that 
the  defendants  assaulted  the  plaintiff,  and 
*'  seised  and  laid  hold  of  him,"  and  forced 


him  to  go  from  his  dwelling-house,  througli 
certain  public  streets  to  a  lock-up  house, 
and  there  imprisoned  him  and  detained 

him,  &c. 

First  plea,  not  guilty ;  second,  to  the 
whole  declaration,  a  plea  of  justificstion, 
allegii^  a  debt  due  from  the  plundff  to 
Till,  who  employed  the  other  de^dint 
as  hia  attorney  ;  that  a  writ  of  coptoi  wu 
sued  out  agamst  the  plaintiff,  and  deli- 
vered by  the  defendants  to  the  sheriff,  who 
took  the  plaintiff,  and  "  arrested  and  took 
him  by  his  body."  and  detained  him,  ai  he 
lawfully  might,  which  are  the  trespasses, 
&c. 

At  the  trial,  before  Lord  Ahinger,  C.B., 
in  London,  the  plaintiff  obtained  a  verdict 
for  U.  damages ;  and  the  learned  Judge 
certified  under  the  stat.  43  Eliz.  c.  6.  s.  2. 
that  the  damages  did  not  amount  to  40j. 
or  above. 

On  a  former  day  in  this  term — 

Humfrey  obtained  a  rule  to  shew  eanse 
why  die  Master  should  not  tex  full  coiti 
to  the  plaintiff,  notwithstanding  the  certi- 
6cate.  He  cited  Wiffm  v.  KxncaxtdiS), 
Wilson  V.  Lainson  (2).    And  now— 

Bompat,  Serj.  and  Hoggins  shewed 
cause. — Here  there  is  no  battery  of  neces- 
sity in  the  declaration ;  in  order  to  con- 
stitute that,  there  must  be  the  word  "best," 
which  is  not  in  it. 

[Parke,  B.— The  special  plea  is  to  the 
whole  declaration ;  that  either  justifies  or 
admits  the  whole  declaration.  It  con- 
fesses the  whole,  and  avoids  the  whole; 
then,  if  there  is  a  battery  in  the  declsia- 
tton  it  admits  that.] 

In  Wiffin  v.  Kincairdt  the  Court  were 
clearly  of  opinion,  that  the  touch  given  by 
the  constable's  sUff  did  not  amount  to  a 
battery.  And  Sir  J.  Mansfield  thoadtt. 
"that  taking  the  plaintiff  by  the  collsr, 
without  any  unnecessary  violence,  tboogk 
an  imprisonment,  was  no  battery,  which  n 
a  beating."  It  does  not  appear  whether 
or  not  there  was  a  justification  in  that  esse. 

[Aldbrson,  B,— There  could  have  been 
the  general  issue  only.  The  want  of  s 
certificate,  under  the  statute  St  &  S3  Car.i. 
is  talked  of,  and  where  there  is  a  specisl 
plea,  as  in  this  case,  it  baa  always  heen 

(1)  S  Keir  Rtp.  471.  , 
(<>  3  Bior.  N.C.  SOr  i  8.  c.  6  L«w  J.  Rep. 
CP.  SI. 
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held  equinlent  to  a  certificate.  Cfaambre,J. 
in  Wiffim  v.  Kinemrd,  said,  "  that  imposi- 
tion of  hands,  in  order  to  imprison,  was  a 
battery."] 

In  Daubney  v.  Cooper  (S),  which  was 
trespass  for  assaulting  and  beating  the 
plaintiff,  and  turning  lum  out  of  a  justice 
room,  the  plaintiff  bad  a  verdict  for 
and  was  held  entitled  to  no  more  costs  than 
damages.  » 

Parke,  B. — In  that  case  there  was  no 
imprisonment,  and  that  verdict  could  be 
supported  widiout  a  battery ;  but  here  the 
plea  admits  the  words  in  the  declaration, 
and  all  that  the  plaintiff  must  have  proved 
Under  the  general  issue ;  namely,  that  the 
defendant  "  seized  and  laid  hold  of  him," 
&c.  Here  the  battery  is  admitted.  In 
Com.  Dig.  *  Battery,'  a,  "  holding  a  man 
by  his  arm"  is  a  battery ;  that  is,  where  it 
is  intended  to  restrain  bis  person. 

Aldbrson,  B. — ^How  can  you  justify  a 
battery  by  molHler  manus  tmpotuit,  if  Chara- 
bre,  J.,  in  tViffin  v.  Kincaird,  he  not  rightt 
The  rule  to  tax  the  full  costs  must  be 
absolute. 

BoLLAMD,  B.  and  Gubney,  B.  concurred. 

Rule  absolute. 

[See  Bone  v.'  Darv,  3  Ad.  &  El.  711 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  K.B.  241  ;  and 
Smith  V.  Edget  6  Term  Rep.  562.] 


1 837.      ^  BALLS  V.  STaVTT. 

Practice,'— Undertaking  to  appear. 

An  undertalang  to  appear,  ^ven  fry  am 
attorney,  must  be  et^orced  mthtn  a  reattm- 
abie  time;  and  therefore  a  moftoa,  made  in 
Miehaebauu  term,  to  compel  an  attorney  to 
enter  an  t^^peanum,  pursuant  to  tm  tmoer- 
takimg  gwen  hy  him  on  the  Bth  qf  March,  is 
too  late. 

James  obtained  a  rule,  calling  on  Strutt, 
an  attorney,  to  shew  cause  why  he  should 
not  cause  an  appearance  to  be  entered  for 
the  defendant,  according  to  his  undertak.- 
Ing.  The  action  was  commenced  on  the 
27  th  of  February*  and  an  undertaking 

(3)  ]DB.&C.630;s.e.8LawJ.It«p.K.B.Cl. 


given  on  the  8th  of  March,  to  appear  in 
eight  days ;  on  the  1 6th  no  appearance  was 
entered,  and  nothing  had  been  done  in  the 
meantime.  To  shew  the  obligation  of  the 
attorney  in  such  a  case,  I  T'^d,  241  (9th 
edit.)  and  6  ilf«2.  42,  86,  were  cited. 

'Fer  Curiam. — There  must  be  a  reason- 
able time,  within  which  an  attorney  is  com- 
pellable to  perform  his  undertaking.  This 
IS  not  so ;  and,  therefore. 

Rule  discharged. 


1837.  "I 

Nov   22    f  CBACKNELL. 

Pleading — Departure. 

Debt  upon  an  annuity  bond.  Plea,  that  no 
memorial  of  the  said  mriting,  containing  the 
names  of  all  the  witnesses  thereto,  and  the 
date  of  the  said  writing  obligatory,  and  the 
names  of  all  the  parties  thereto,  or  of  the 
person  for  whose  life  the  said  annuity  was 
grantedt  and  of  the  person  by  whom  the  said 
annmty  was  to  be  beneficially  received,  or  of 
the  pecuniary  consideratim  for  grantiMg  the 
said  amuity,  or  hme  such  eansiSeration  was 
pmd,  or  the  annml  mm  to  be  paid  thereby, 
was  enrolled  in  Chancery  according  to  act 
of  parliament.  Replication,  that  a  memorial 
was  duly  enrolled  ( setting  it  out ),  and  aver- 
ring,  that  it  contained  all  the  above  reqmsites 
stated  in  the  plea.  Rejoinder,  that  the  said 
memorial  in  the  replication  contains  divers 
false  statements  and  representations,  relating 
to  certain  matters  of  fact  material  to  the 
tali^y  of  the  said  annuity,  especially  in  re- 
presenting that  the  consideration  for  the  said 
annmty  was  pmd  in  notes  of  the  Bank  of 
England,  whereas  the  stdd  consideration  or 
any  part  was  never  paid  in  notes  or  other- 
wise. And  so  the  defendmt  again  smth, 
that  there  never  was  any  such  memorial  as 
the  act  requires  enrolled  in  Chancery:— 
Held,  upon  special  demurrer,  that  the  re- 
jmnder  was  not  inconsistent  with,  or  a  depar- 
ture from,  the 

Debt  upon  a  bond  given  by  the  defen- 
dant to  secure  an  annuity  of  72/.  a  year  to 
the  plaintiff. 

PfM — ^The  defendant  says,  that  the  said 
writii^  obligatory  waa  made  and  entered 
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into  by  the  defendant  to  the  plaintiflT  after 
the  MBsing  of  a  certain  act  of  parliament 
(5S  Geo.  3.  c.  141);  and  that  the  said 
annuity  in  the  said  condition  mentioned 
was  granted  upon  and  for  a  pecuniary  con- 
sideration in  that  behalf;  and  that  no 
memorial  of  the  said  writing,  containing  the 
namet  of  all  the  nitneties  thereto,  and  the 
date  of  the  said  writing  obligatory,  the 
names  of  all  the  parties  thereto,  or  of  the 
fermm  for  whose  Ufe  the  said  annuity  was 
gramUa,  and  of  the  person  by  whom  the  said 
astmUty  wa$  to  he  hene^fidally  received,  or  of 
the  pecuniary  consideration  for  granting 
the  said  annuity,  or  how  such  considera- 
tion was  paid,  or  the  annual  sum  to  be 

Slid  thereby,  was  enrolled  in  the  High 
ourt  of  Chancery,  according  to  the  direc- 
tions of  the  said  act  of  parliament,  whereby 
the  said  writing  obligatory  in  the  said  de- 
claration mentioned  is  null  and  void. 
Verification, 

Replication — That  a  memorial  of  the 
aaid  writing  obligatory  in  the  declaration 
mentiMied  was  within  thirty  days  after  the 
execution  thereof,  to  wit,  on  Uie  1 0th  of 
January  18S2,  duly  enrolled  in  the  High 
Court  of  Chancery  at  Westminster,  in  the 
ooDDt^  of  Middlesex,  accorduut  to  the 
direcuofu  of  the  said  statute,  which  said 
memorial  was  and  is  as  fbllows~-[Here 
the  memorial  was  fully  set  out,  with  the 
usual  columns  all  filled  up,  and  the  repli- 
cation proceeded] — as  by  the  said  memo- 
rial now  remaining  duly  enrolled  in  the 
said  High  Court  of  Chancery,  &c.,  more 
fuUy  appears.  And  the  plaintiflT  further 
saith,  that  the  said  memorial  did  duly 
oontain  and  set  forth  the  da^  of  the  month 
and  year  whm  the  said  writing  obligatory, 
in  the  said  declaration  mentioned  bore 
date,  and  the  names  of  all  the  parties,  and 
of  all  the  witnesses  thereto,  and  of  the 
person  for  whose  life  the  said  annuity  was 
granted,  and  of  the  person  by  whom  the 
aame  waa  to  be  beneficially  received,  and 
the  pecuniary  consideration,  and  how  such 
consideratimi  was  paid  for  granting  the 
same,  and  the  annual  sum  to  be  paid,  in 
the  form  and  to  the  eflfect  as  in  and  by  the 
said  statute  in  that  case  made  and  provid- 
ed  is  required — as  by  the  said  enrolment  of 
the  said  memorial  remaining  of  record  in 
the  said  Court  of  Chancery,  &c.  more  fully 
appears.   And  tiue  the  pimnl^  i$  ready  to 


•erify  by  the  said  reeordt  when,  where,  and 
in  such  manner  as  the  Court  here  ahiH 
order  and  direct. 

Rejoinder — The  defendant,  as  to  the 
plaintiff's  plea,  by  way  of  reply  to  the 
plea  of  the  defendant  by  her  above  plesd- 
ed  in  bar,  says,  that  the  said  memorial 
therein  set  forth  contains  divers  false  state- 
ments and  representations  touching  aad 
relating  to  certain  mattersand  facts  mate- 
rial and  essetitial  to  the  validity  of  the  said 
annuity,  and  to  the  maintenance  of  this 
action ;  and  especially  in  this,  to  wit,  that 
the  said  memorial  imports  and  represats 
that  the  consideration  of  and  for  the  said 
annuity,  to  wit,  600/.,  was  paid  in  notes  of 
the  Oovemor  and  Company  of  the  Bank  of 
England ;  whereas  in  truth  and  in  &ct  the 
said  600/.  was  not,  nor  was  any  part  there- 
of, paid  to  the  said  Elizabeth  CrackoeU, 
in  notes  of  the  Governor  and  Company  of 
the  Bank  of  England,  or  otherwise  howso- 
ever, in  manner  and  form  as  the  plaintiff 
hath  in  his  said  plea,  by  way  of  reply,  al- 
leged. And  so  the  defendant  in  fact  again 
saith,  that  there  never  was  any  such  me- 
morial, as  by  the  said  act  of  parliament  is 
required,  enrolled  in  the  said  High  Court 
of  Chancery,  according  to  the  directions  of 
die  aaid  act  of  parliammt — (concluding  to 
the  country). 

To  this  rejoinder  there  was  a  spedal 
demurrer;  and  the  plaintiff  aaaigned  the 
following  causes :  that  the  said  rejoinder 
seeks  to  put  in  issue  that  which  is  matter 
of  record,  and  which  was  vouched  to  be 
tried  by  record ;  and  also,  that  it  concludes 
to  the  country  upon  matters  which  are  oot 
triable  by  a  jury  ;  and  also,  that  the  said 
rejoinder  is  a  departure  from  the  matter 
contained  in  the  plea  in  bar. 

Barstow,  in  support  of  the  demurrer. — 
The  defendant,  by  not  setting  out  the 
memorial  in  herplM,  has  lost  ue  opporta- 
nity  of  disputing  any  matters  of  fact  con- 
tained in  it ;  and  the  plaintiff  having,  m 
his  repUcation,  set  out  a  memorial  good 
upon  the  face  of  it,  is  entitled  to  coosidcx 
it  as  a  record ;  and  which  memorial  he  has 
vouched  to  he  tried  by  record.  The  con- 
clusion of  the  replication,  as  to  the  trial  by 
record,  is  good — lUehardtoay,  Tomkiet{l)* 

[Parke,  B.— The  replication  leema  cor- 
rect.] 

(1)  9  Bias.  Al* 
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Seeomllyt  here  the  moiuder  n  deirly  a 
departure  from  tbe  plea.  The  plea  in 
effect  is»  that  there  was  MO  nrnnoriiL  Such 

a  rejoinder  has  been  held  a  departure,  in 
a  case  precisely  in  point — Praed  v.  the 
Duchett  if  Cumberland  (2).  There,  to  debt 
on  an  annuity  bond,  the  defendant  pleaded 
there  was  no  such  memorial  as  tbe  statute 
required.    Replication,  that  there  was  a 
memorial  containing  the  names  of  the 
parties,  and  the  coasideration  for  nhich  the 
amuiify  was  granted.    Rejoinder,  that  the 
consideration  is  untruly  alleged  by  the 
memorial  to  have  been  paid  to  both  obli* 
gors,  for  that  one  of  them  did  not  receive 
any  part  of  it.   There,  BuUer,  J.  says, 
'*  Nothii^ia  clearer  than  that  the  n^inder 
ia  a  departure.   Tbe  whole  question  f  urns 
on  the  word  *  such.'  We  are  not  to  require 
under  the  allegation  *  of  no  such  memorial/ 
everything  that  is  required  by  the  act  of 
ptrliamenL"    And  further  on  he  says— 
'*  So  in  the  case  of  no  award,  if  there  be 
an  award  in  fact,  the  party  cannot,  on  the 
trial  of  an  issue  of  an  award,  go  into  ob- 
jections to  the  award  in  point  of  law." 
Tbe  caae  of  Fisher  v.  PimUey  (S)  may  be 
relied  upon  on  the  other  side.    There  the 
award  was  bad  upon  the  face  of  it.  Lord 
Ellenborough,  G.  J.  says— "Then  the 
award  being  bed,  the  only  question  is, 
whether  the  defendant  can  shew  such 
bad  award  in  his  rejomder,  consistently 
with  his  former  allegation  in  the  plea, 
that  there  was  no  award.    The  plaintiff 
in   his  replication   sets  out  an  award ; 
and  if  tie  had  set  it  out  truly,  it  is  clear 
that  the  defendant  might  have  demurred 
to  it :  but  not  having  set  it  out  truly, 
where  is  the  inconsistency  or  departure 
from  the  plea,  in  the  defendant's  doing 
that  which  the  plaintiff  ought  to  have 
done  1 — setting  out  the  award  in  fact, 
and  then  demurring  to  the  true  award  so 
aet  out."    He  then  contended,  that  as  tbe 
plea  stated  there  was  no  memorial,  the 
defendant  could  not,  after  this  replication, 
in    his  rajoinder  iuiat  upon  the  facts 
therein  stated  as  objections  to  the  memo- 
rial, hut  should  have  done  so  in  an  earlier 
atage  of  the  pleadings,  and  cited  Smmaiu 

a)  4T«nn  Rep.  ASA. 
S)  11  Em.  168. 
New  SsaiEs,  VII.— Excreq.  Pl. 


V.  /Ami  (4),  Buekeridge  v.  FHght{5)»  (in 
error,)  and  Damnn  v.  Lmooln  (6). 

Bere  «u  to  have  supported  the  re- 
joinder. 

PAaaa,  B.  —  The  question  simply  ia, 
what  is  the  meaning  of  the  plea  ?  There 
can  be  no  doubt  that  the  meaning  is,  not 
that  there  was  no  memorial  at  all;  but  that 
there  was  not  such  a  memorial  as  the  act 
of  parliament  requires — namely,  one  con- 
taining a  true  statement  of  the  deed,  and 
a  true  statement  of  the  facts.  In  ftsher  v. 
Pimbleyt  Lord  Ellenborough  says,  "In  the 
rejoinder,  he  still  maintains  his  formev 
allegation,  that  there  was  no  award;  in 
other  words,  that  there  was  no  legal  and 
valid  award  under  the  submission,  which 
is  the  same  as  no  award."  The  true  ground 
of  the  decision  in  Praed  v.  the  Ducheti  of 
Cumberland,  is  that  stated  in  the  court  of 
error — namely,  that,  the  plea  stating  there 
was  no  memorial,  the  rejoinder  intro- 
duced a  fact  which  went  to  vitiate  the  deed, 
but  not  the  memorial.  I  do  not  subscribe 
to  the  doctrine  of  the  Court  below  in  that 
case. 

ALDsasoM,  B.,  and  Gurhby,  B.  concur-* 
red. 

Leave  to  amend,  on  shewing  reasonable, 
ground  for  believing  that  the  ccmudera- 
tion<money  was  duly  paid,  so  as  to  enable 
the  plaintiff  to  take  issue  on  the  rejoinder ; 
otherwise  judgment  for  the  defendant. 


1837.  "I 

Nov.  IS.  j    "WIS  17.  ALCO«. 

Judgment  reeomred — Fariance, 

Upon  issue  joined  on  a  plea  of  nul  tiel 
record,  to  a  ^laration  vhich  alleges  a 
judgment  recovered  in  the  King's  Bench, 
**  as  by  the  record  remaining  in  the  said  court 
will  appear,"  it  is  no  objection  to  a  motion 
for  judgment  that  the  record  is  m  the  Court 
of  Qm't  Bench, 
I 

Declaration  of  a  day  in  July  1837,  al- 
leged a  judgment  recovered  in  the  Court 

(4)  1  Mtnh.  155. 

(5)  6  B.  &  a  49  ;  f.  c.  5  Law  J.  Rap.  K.B.  Sf . 

(6)  5B.6i  Aid.  444. 

C 


Digitized  by 


10 


EXCHEQUER  OF  PLEAS : 


of  our  late  lord  the  king,  as  by  the  record 
thereof,  "remaining  in  the  said  court  of 
our  lord  the  king,  will  appear."  Upon 
a  plea  of  nul  liel  record,  and  production 
thereof, — 

DowUng  resisted  a  motion  for  judgment, 
on  the  ground  of  a  variance,  inasmuch  as 
the  record  was  produced  from  the  Court  of 
Queen's  Bench,  contrary  to  the  allegation 
in  the  declaration  and  replication ;  but  per 

Alderson,  B. — The  only  question  is,  as 
to  the  existence  of  such  a  record.  The 
misnomer  of  the  place  of  custody  does  not 
aflect  the  identity  of  the  record. 

Judgment  for  Ike  plaintiff'. 


Nov    14    f      t-AVERACK  0.  BENN. 

Certiorari — Procedendo —  Time. 

Though  a  certiorari  to  remove  a  cause 

from  an  inferior  court,  be  received  after  the 
time  iimited  by  statute  HI  Joe.  l.c.23.«.2, 
the  Court,  nevertheiestt  may  direct  a  proce- 
dendo. 

A  certiorari  to  remove  a  cause  from  an 
iuferioT  court,  tvai  made  returnable  on  the 
first  day  of  term^  and  then  filed  together  with 
the  rectird,  Aflemards,  on  the  same  day^ 
a  procedendo  was  moved  for;  and  heldtWJt 
too  late. 


the  writ  was  delivered  before  the  jary  or 
one  of  them  had  been  sworn.  In  Cox  v. 
Hart  {I),  a  procedendo  was  reused  after 
interlocutory,  and  before  final  judgment, 
ahhuugh  the  plaintiff  had  gone  the  length 
of  giving  notice  of  executing  a  writ  of  in- 
quiry. This  has  been  fbllowed  by  GodLy 
T.  Marsden(i). 

[Parks,  B. — ^The  act  does  not  apply  to 
judgments  by  de&ult.] 

Then  anodier  objection  arises,  vis.  thtt 
the  record  has  been  filed,  and  cannot  dow 
be  remanded — 2'idd's  Practice,  411,  9tli 
edit.  The  moticm  should  be  to  take  it  off 
the  file. 

Martin,  contra. — This  rule  was  moved 
for  at  the  earliest  possible  time,  on  the  first 
day  of  term.  Whether  before  or  after  the 
filing  of  the  return,  does  not  matter,  as  the 
day  is  not  divisible. 

Per  Curiam. — (PARXB,B.,ALDBft8oii,B.| 
and  G  u  ftNET,  B.  )--The  record,  under  these 
circumstances,  was  irregularly  on  dw  file^ 
and  may  thereibre  go  down  again  to  the 
inferior  court.  As  to  the  other  point,  this 
is  a  case  precisely  within  the  words  of  the 
statute  of  James;  and  the  ofBcer,  being  a 
wrong-doer  in  receiving  the  writ  after  iuue 
joined,  must  now  be  corrected  by  the 
Court ;  otherwise,  he  would  possess  a 
power  which  would  have  the  effect  of  neu- 
tralizing the  act  itself. 

XtJe  absobiU, 


lliis  was  a  rule  for  a  procedendo,  direct- 
ed to  the  Judge  of  the  Borough  Court  of 
Record,  at  Hull*  and  founded  upon  an 
affidavit,  which  shewed  that  the  certiorari 
had  been  delivered  after  issue  joined,  but 
before  swearing  the  jury  ;  and  that  issue 
was  not  joined  within  six  weeks  next  afler 
appearance.  It  also  appeared,  that  the 
writ  was  returnable  on  the  Snd  of  Novem- 
ber, on  which  day  this  rule  was  moved 
for,  and  that  the  record  had  been  in  the 
meantime  filed. 

Crowder  shewed  cause. — The  act  21 
Jac.  1.  c.  23.  s.  3,  is  prohibitory  on  the 
Judge  or  officer  ;  but,  if  he  does  receive 
the  writ  of  c«riiorari  after  the  time  therein 
limited,  the  case  is  then  removed  from  the 
operation  of  that  statute,  and  falls  within 
the  statute  43  Elix.  c.  5.  s.  X,  if,  as  here, 


N,.    >  ANOUSC.MEDWINAHDOTHEKS. 
ov.  iJ-  y 

Process— Concurrent  Writs  of  Summoiu. 

Two  or  more  writs  of  summims  «gmait 
several  defendants  in  the  same  cMutty* 
one  or  other  of  which  aU  the  defendants  are 
setTcd,  is  no  irregularity,  provided  all  the 
writs  are  sued  out  on  the  same  ifoy,  and 
upon  one  praecipe. 

Two  write  of  summons  in  this  cause 
had  been  sued  out  on  the  same  day,  each 
containing  the  names  of  all  the  defendants, 
and  all  tne  defendanta  bad  been  aerved  ia 

(1)  «  Burr.  768. 

(«>  6  Uiag.  433 ;  s.  c.  8  Law  J.  Rsp.  CJf,  ISL 
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the  same  comty  with  one  or  other  of  the 
two  writs.   After  argament  by—  _ 

Thetiger  and  FoUeltf  as  to  whether  this 
was  irregular,  time  was  taken  to  consider, 
and  subsequently — 

The  Couax  gave  judgment,  that  it  is  no 
irregularity  to  serve  two  or  more  writs  of 
summons  upon  several  defendants  in  the 
same  county,  provided  they  are  sued  oat 
on  the  same  day,  and  upon  one  prcecipe ; 
provided,  also,  each  contains  the  names 
of  all  the  defendants.  This  will  work  no 
inconvenience  by  making  Uie  commence- 
ment of  the  action  micertain,  nor  any  hard- 
ship upon  the  defendants,  because  each 
will  be  liable  to  pay  only  for  the  writ  with 
which  he  is  served. 


1837.  1 

Nov.  21.  /  BOWEK, 

Interpleader —  Cott*. 

Be/ore  motion  for  costs  occasioned  by  a 
former  interpleader  rule,  application  for 
them  should  be  made  to  the  party ;  otherwise 
the  autt  of  MtcA  »ioli«i  wiM  not  he  granted. 

An  issue,  under  the  Inteipleader  Act, 
had  been  directed,  and  the  claunant  having 
failed  to  go  to  trial,  and  abandoned  his 
claim — 

Snrann,  for  the  execution  creditor,  now 
moved  for  all  costs  incurred,  including 
those  of  the  present  rule. 

Hichardt,  for  the  claimant,  contended, 
that  the  costs  of  the  rule  should  be  refused, 
as.no  application  had  been  made  to  the 
party  before  moving  for  it ;  and  cited 
Bowen  v.  Bramtdge{\). 

Per  Curiam. — The  rule  must  be  abso- 
lute, without  costs. 


1837.     1  DEBEHIIAM  AND  ANOTIIBR  V. 
Nov.  aZ.  J  CHAMBERS. 

Account  Slated — Pleading. 

The  declaration  stated^  that  the  defendant 
wot  indebted  iM  SO/-  for  money  found  to  be 

0)9  Doirl.  P.C.  S13 }  s.  c.  S  Lair  J.  R«p.(ff.s.] 
Eicb.&4. 


due  from  the  defendant  to  the  plaintiffs,  and 
to  one  Mackin  n  Ait  lifetime,  on  an  account 
then  and  there  fteteti  between  them : — Held, 
on  demurrer,  a  sufficient  statement  that  the 
account  was  between  the  defendant  and  the 
plaintiffs.  Breach,  that  he  hid  ntA  paid,  ^c. : 
— Held,  on  demurrer,  that  this  was  sufficient^ 
though  the  promise  was  stated  to  have  been 
made  to  the  plaintiff's  and  another  partner, 
mho  had£ea. 

Assumpsit.  The  declaration  stated,  that 
the  defendant  was  indebted  to  the  plaintiffs 
and  to  one  Machin  in  his  lifetime,  for  the 
price  and  value  of  goods  sold  and  delivered 
by  the  plaintiffs  and  Machin  to  the  de- 
fendant, and  in  50/.  for  money  found  to  be 
due  from  the  defendant  to  the  plaintiffs 
and  Machin,  on  an  account  then  and  there 
stated  betneen  them.  And  whereas  the 
defendant  afterwards,  in  consideration  of 
the  premises,  &c.,  then  and  there  promised 
to  pay  the  said  several  monies  respectively 
to  the  plaintiffs,  and  to  the  said  Machin  in 
his  lifetime,  on  request,  yet  he  hath  dis- 
regarded his  promises,  and  hath  not  paid 
any  of  the  said  monies,  or  any  part  thereof, 
to  the  plaintiffs*  damage,  &c. 

Demurrer  and  joinder. 

Plait,  in  support  of  the  demurrer. — 
First,  the  atatement,  as  to  the  account 
stated,  is  not  auflScient.  It  is  quite  con- 
sistent with  that  statement,  that  the  ac- 
counting should  only  have  been  between 
the  plaintiffs  themselves  and  Machin.  The 
words  ought  to  be  by  and  between  them« 
Hooper  w.  ^M/rM(l). 

[Aldkrson,  B. — The  declaration  con- 
tains the  words  given  in  the  "common 
counts,"  Trinity  term.  1  Will.  4.] 

The  word  "tA«m"  makes  it  equivocal 
between  whom  the  account  is  stated.  The 
second  objection  is  to  the  breach.  The 
breach  is,  that  the.  defendant  has  not  paid ; 
but  tiiat  most  be  conatrued  to  be  co-ex- 
tenaive  with  the  pronuse,  which  is,  that 
the  defendant  will  pay  Debenham.  Storr, 
&  Machin,  who  were  the  three  partners ; 
but  one  has  died.  It  is  quite  consistent 
that  the  defendant  has  not  paid  those 
three  ;  and  yet  that  there  is  no  cause  of 
action  against  him,  as  he  may  have  paid 
the  two  survivors,  which  is  not  negatived* 

(1)  5D«r).r.&7tO. 
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[Parke,  B. — The  breach,  too,  is  in  the 
form  given  by  the  same  rules.] 

That  is  only  to  be  followed  where  there 
is  one  plaintiff  and  one  defendant. 

Per  €htnam. — ^We  think  there  is  nothii^; 
in  either  of  the  objections,  and  cannot 
assent  to  the  case  that  has  been  cited. 
The  word  "indebted"  seems  to  have  been 
quite  overlooked  there. 

Judgment  for  the  plaintiffs. 

Piatt  then  applied  to  amend. 

Parke,  B. — If  you  choose  to  demur  to 
the  forms  which  the  rules  contain,  you 
must  take  the  consequences.  We  cannot 
allow  an  amendment. 


Not  23  }  *'*  oarrard. 

Rule  topiead  double —  When  not  neceitary. 

Where  to  the  whole  declaration  the  defen- 
dant pleads  nunquam  indebitatus  as  to  all 
hut  401.  and  a  tender  as  to  that,  no  rule  to 
plead  double  is  necessary  under  rule  13, 
Trinity  term,  I  WiU.  4.  as  t(  w  bntone  plea. 

In  this  case  the  declaration  was  delivered 
on  the  1st  of  November.  Upon  the  6th, 
the  defendant  pleaded  ntmguaiR  indebHatu* 
■8  to  all  but  402.,  and  aa  to  that  sum  a 
tender.  On  the  8th,  the  plaintiff  signed 
jadgnwnt,  treating  the  plea  as  irregular, 
because  no  rule  to  plead  double  had  been 
obtained,  pursuant  to  rule  1 S,  Trinity  term, 
1  Will.  4. 

Petersdotffh&ving  obtained  a  rule  to  set 
aside  this  judgment  for  irregularity, 

Erie  shewed  cause.— Here  the  plaintiff 
was  entitled  to  sign  judgment.  No  sum^ 
mons  or  order  has  been  obtained  to  plead 
doable,  according  to  the  new  rule  19, 
Trinity  term,  1  WUI.  4.  Rule  84.  Hilary 
term,  St  Will.  4.  is  also  in  the  plaintiff's 
lavonr,  as  it  provides  that  "  if  a  party 
plead  teteral  pleatf  avowries,  or  cogni- 
sances, without  a  rule  for  that  purpose, 
the  opposite  pirty  shall  be  at  liberty  to 
sign  judgment.** 

[Parke,  B. — But  here  it  is  all  one  plea.] 

The  words  of  the  rule  have  been  con- 
strued SB  it  is  now  contended  in  practice, 
and  a  summons  or  order  has  been  obtained, 
where  the  pleadii^  has  been  similar  to  this. 


Parke,  B. — Here  the  two  pless  ue 
pleaded  bother,  as  the  rule  sa;^  they 
may  be,  and  form  but  one  answer  to  sll  the 
matters  in  the  dedaration.  It  n  in  eSeet 
but  one  plea.  Hie  effect  of  the  new  ralei 
could  not  be  to  make  two  pleas  of  what 
before  was  only  one  by  law.  No  suramoni 
or  order  was  necessary  in  this  case;  con- 
sequently the  judgment  has  been  imga- 
larly  signed. 

I'he  rest  of  the  Court  q^reed. 

Rmkabtakte. 


18S7.  1 

N0V.«8.  /    AlWAH  0.  eOKWAT. 

Practice. — Notice  of  DeelaratioH  mien  te 
be  given, 

Notice  of  (fecJiimifioR  given  after  ara/ir  <s 
pleadt  but  on  the  tame  day,  is  regalar. 

Rule  to  plead  in  this  cause  was  delivered 
at  the  office  before  S  o'clock,  on  the  26th 
of  Octobeir,  and  notice  of  declaration  given 
at  6  o'clock  of  the  same  day.  Upon  a  rale 
obtained  by 

Chandless,  to  set  aside  judgment  signed 
in  the  cause  for  irregularity,— 

Rieharde  shewed  caB*e.~-The  practice 
does  not  require  Uiat  the  notice  of  dedsra- 
tion  should  be  previous  to  the  rule  to  plead, 
if  both  are  given  on  the  aame  day ;  other- 
wise, unless  a  firaction  of  a  day  is  reeog- 
niaed,  the  rule  to  plead  would  virtu^y  be 
a  five  days'  rule. 

Chanalett.—lt  is  laid  down  in  &asff  v. 
Smith  ( 1 ),  that  a  rule  to  plead  given  before 
the  service  of  notice  of  declarattoa  is  irre- 
gular. 

Lord  Abinoer,  C.B. — We  have  receiv- 
ed a  certificate  from  Maatn  Le  Blanc,  thit 
there  is  no  irregularity  if  both  are  on  the 
same  day. 

Aldbrson,  B. — If  two  things  are  done 
on  the  same  da^,  it  is  reasmable  to  pre- 
sume, ^t  that  IS  done  first  which  osgbt 
to  be  done  first ;  and  this  diatingnishes  die 
present  case  from  Bennet  w.  Smith,  where 
the  two  proceedings  were  not  on  the  sane 
dsy. 

Rule  Seeharged, 

(t)  S  Rioi.  N.C.  305;  S.O.  6  I^w  J.  nr^  (u.) 
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>       BRUCE  r.  WAIT. 
Certiorari— SI  Jac.  1.  c.  23.  i.  2. 


Where,  tn  an  inferior  court  of  record,  C. 
Jtled  a  claim  to  certain  goods  attnched  by 
procest  of  foreign  attachment  in  a  plen  of 
debt,  there  pending  between  A.  and  B,  and 
A,  repUed  to  the  claim,  by  denying  C.'s  pro- 
pertyin  ihegoods,  andaddeda  similiter  tothe 
replication  : — Held,  that  the  issue  so  joined, 
bang  according  to  the  practice  of  that  court, 
was  an  issue  jtmud  mthin  the  meaning  of 
statute  21  Joe.  I.  e.  28.  «.  2 ;  ami  that  where 
the  ekttm  <^C,  was JUedmoreihan  dx  weeks 
hefiire  such  issue,  a  certiorart  delivered  after- 
wirdt  nuu,  by  the  statute,  too  late. 

Semble — That  a  certiorari  to  remove  such 
a  record,  would  not  Ue  at  the  instance  of  C, 
even  if  t^gptied  for  in  time ;  inasmuch  as  he 
was  no  party  to  the  original  cause,  and  the 
suprrior  court  would  have  no  power  to  deal 
«M  Alt  ckam. 

Manning  obtained  a  rule  calling  on  Sir 
Charles  Wetherell,  as  Judge  of  the  Tolsey 
Court*  at  Bristol,  to  shew  cause  why  an 
attachment  should  not  issue  against  him, 
ioT  a  contempt,  in  not  receiving  a  certiorari 
to  remove  a  cause  pending  in  that  conrt. 

The  circumstances  were  as  follows : — 
James  and  Wait  had  sued  Coombe  in  the 
Tolsey  Court,  in  a  plea  of  debt,  and  by 
process  of  foreign  attachment,  according 
to  the  practice  of  the  court,  certain  goods 
were  attached,  to  which  goods,  on  the  17th 
of  February,  one  Bruce  filed  a  claim  or 
plea,  asserting  the  property  to  be  in  him- 
self.   On  the  10th  of  April,  the  plaintiffs 
put  in  a  replication  to  that  plea,  alleging 
that  the  plaintiffs,  by  reason  of  the  claim, 
ought  not  to  be  barred,  because  the  goods 
were  the  property  of  Coombe,  and  not  of  the 
claimant ;  and  concludiil^  with  a  prayer 
that  this   might  he  inquired  of  by  the 
country.  The  plaintiff's  added  a  similiter  to 
this  replication,  without  notice  to  Bruce, 
and  on  the  1 1  th  of  M  ay,  issue  was  entered 
between  the  plaintiffs  and  Bruce.    On  the 
29tfa  of  June,  a  certiorari  to  remove  the 
cause  was  obtained.  On  the  1 2th  of  July, 
the  cause  came  on  for  trial,  and  application 
was  made  to  the  Judge  to  strike  out  from 
the  issue  book  the  issue  upon  the  claim  of 
Bruce,  on  the  ground  that  the  siniiliter 


had  been  added  by  the  plaintiffs'  widiont 
consent ;  but  this  was  refused.  The  e«rftV 
rari  was  then  produced,  but  the  Jnc^e  de- 
clined to  receive  it,  on  the  ground  of  its 
being  delivered  ader  issue  joined.  The 
issue  was  then  proceeded  with,  and  Bruce 
not  appearing  in  support  of  his  claim,  the 
plaintiffs  had  a  verdict ;  and  the  goods  in 
question,  according  to  the  practice  of  the 
Court,  were  sold.  'J'here  was  no  affidavit 
that  the  similHer  was  added  contrary  to 
the  practice  of  the  Court. 

Kelly  shewed  cause. — By  tjie  decision 
of  the  Judge  of  the  court*  which  is  the 
highest  au£ority  in  questions  as  to  the 
practice  of  the  court,  it  must  be  taken  that 
the  similiter  was  properly  added  by  the 
plaintiffs,  though  done  without  notice  to 
the  other  party ;  and  further,  that  in  effect 
it  was  a  good  joining  of  issue.  Then,  in 
the  present  case,  the  claim  made  by  Bruce 
must  be  regarded  as  an  "  appearance"  by 
hira  within  the  meaning  of  the  statute  21 
Jac.  1.  c.  2S.  s.  2,  and  the  six  weeks*  inter- 
val directed  by  the  act,  is  to  be  computed 
from  that  period  to  the  date  of  the  issue 
so  joined.  The  certiorari  delivered  to  the 
Judge  on  the  IStli  of  July  was,  therefore, 
after  the  prescribed  time,  and  he  was  war- 
ranted by  the  statute  in  not  receiving  it. 
Next,  it  may  be  contended  that  a  certiorari 
would  not  lie  at  the  instance  of  a  party  in 
Bruce's  situation,  to  remove  such  a  record 
as  the  present.  He  is  in  this  dilemma — 
either  he  is  a  party  to  the  cause,  or  he  is 
not.  To  make  himself  a  party,  he  must 
recc^nize  the  issue  upon  bis  claim  as  an 
issue  in  the  cause,  and  then  the  cerfforart 
was  too  late.  If  he  is  not  a  party  to  the 
cause,  he  has  no  right  to  have  it  removed. 
This  appears  from  the  jndgment  in  Cross 
V.  Smitk{\)t  where,  thouf^  it  is  laid  down 
that  a  certiorari  may  remove  a  customary 
proceeding  by  forewn  attachment,  yet,  the 
instance  given  is,  miere  it  is  sued  out  by 
the  defendant.  There  is  no  other  authority 
to  shew  that  such  a  proceeding  can  be  re- 
moved by  eertiorttri,  and  that  authority  is 
limited  to  the  case  of  the  defendant  suing 
it  out,  and  for  this  reason,  viz.  that  be  may 
waive  his  own  privilege.  But,  if  removed, 
what  could  this  Court  do  upon  the  record 
in  question?    What  could  be  done  with 

(1)  S  Lord  Rsjrni.  8S7. 
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the  goods  ?  Who  would  be  authorized  to 
take  possession  of  them?  Or,  if  the  diffi* 
culry  as  to  the  custody  of  the  goods,  or  the 
proceeds  of  their  sale,  is  disposed  of,  what 
power  has  the  Court  to  decide  the  claim  of 
property  in  them  ?  No  jury  process  could 
go  in  such  a  case,  for  there  is  no  plea  by 
(he  original  defendant  in  the  court  below, 
and,  therefore,  no  issue  to  be  tried. 

[Parke,  B. — The  rule  as  to  certiorari  is, 
that  the  parties  must  begin  again.  Now 
here  the  plaint  is  in  debt ;  the  claimant 
has  no  interest  in  the  debt ;  how  then  is 
he  to  be  let  in  to  make  his  claim  ?] 

[Alderson,  B. — As  soon  as  the  cause 
is  removed,  he  is  out  of  court.] 

Manning. — Theobjectionthatacerttorari 
would  not  lie  under  such  circumstances 
as  the  present  is  answered  by  theauthoritv 
in  1  Rati,  Ahr,  and  4  Hit.  Abr.  *Cer. 
tiorari,'  340.  For  "where  the  Court  which 
awards  the  certiorari,  cannot  hold  plea 
upon  the  record  itself,  only  a  tenor  shall 
be  certified,  because  otherwise,  if  the  re- 
cord itself  should  be  removed,  there  would 
be  a  failure  of  right  afterwards."  What- 
ever may  be  the  nature  of  the  proceedings 
in  the  court  below,  the  record,  or  the  tenor 
of  it,  may  be  removed  by  certinrarij  which 
is  a  writ  issuable  to  every  inferior  court 
of  record.  If  it  may  issue,  it  ought  to  have 
been  received  by  the  Judge  of  the  Tolsey 
Court  in  the  present  instance,  and  it  was 
not  too  late,  inasmuch  as  the  statute  of 
James  has  no  application  to  such  a  case. 
The  section  which  limits  the  time  for  de- 
livering the  writ,  operates  in  those  cases 
only  where  issue  has  been  joined  six  weeks 
from  the  "arrest  or  appearance."  Now 
Bruce  was  not  arrested,  nor  can  lie  be  said 
to  have  "appeared,"  which  is  always  un- 
derstood to  mean  upon  summons.  Again, 
the  time  is  to  be  reckoned  from  the  arrest 
or  appearance  "  of  the  defendant" :  Bruce 
is  a  claimant,  not  a  defendant.  Furtheri 
the  supposed  issue  was  joined,  or  might 
have  been,  without  any  knowledge  on  the 
part  of  Coombe,  the  originald  efendant.  It 
would  be  gross  ii^ustice,  if  he  were  pre- 
cluded by  it  from  removing  the  cause. 
And  if  he  is  not,  neither  is  any  other  |wrty 
to  it. 

Parke,  B. — You  come  in  as  a  quasi  de- 
fendant, and  by  your  claim  make  an  ap- 


pearance. As  against  yoa,  the  certiorari 
was  out  of  time. 

Aldersoh,  B. — I  think  yon  are  widiin 
the  words  of  die  act,  and  certainly  you  are 
within  the  spirit  of  it. 

RvU  Uteiarged. 


SMART  r.  JOHNSTOKI. 


1837.  \ 
Not.  24.  / 

Capiat — Date — Arrest — Scotch  Peer. 

The  copy  of  a  writ  of  capias  'delivertd  to 
the  officer  is  bad,  if  the  date  is  omitted. 

Whether  the  mere  fact  of  having  voted  <f 
an  election  of  representatiee  Peers  for  ScM- 
land  is  conclusive  at  to  a  defendant's  prin- 
lege  from  arrest — qufere. 

The  coi^  of  the  cajMOS  delivered  to  the 
officer  who  arrested  the  defendant  in  this 
action,  contained  no  date.  On  this  grouod, 
and  also  because  (as  was  alleged,)  the  de- 
fendant was  a  Scotch  Peer,  and  had  once 
votedin  theelection  of  representative  Peers, 
as  Earl  of  Annandale,  a  rule  was  granted 
to  set  aside  the  bail-bond,  on  entering  a 
common  appearance.  As  to  the  last  poiot, 
the  affidavits  against  the  rule  shewed  thst 
the  claim  of  the  defendant  to  the  title  was 
very  doubtful;  and  Luntley  v.  BatiineO) 
was  cited  as  an  authority,  that  in  sack 
eases  the  Court  would  not  interfere.  Oa 
the  othec  side,  Digby  v.  Lord  Slirling{i) 
was  relied  on.  But— 

The  Court  held  the  omission  of  die 
date  in  the  copy  of  the  writ  fatal,  and  de- 
clined giving  judgment  on  the  question  of 
privilege. 

Ruleabsokte, 


1857.  \ 
Not.  25.  / 


HA^UBOHE  P.  rOWLKR. 


Prisoner — Discharge  under  48  Geo,  S. 
c.  123. 

A  defendant  is  entitled  to  he  ^seiargd 
from  custody  under  48  Geo.  S.  c.  1 23,  teh^ 
the  judgment  against  him  is  upon  a  cognaeit 
for  debt  and  costs,  the  debt  alone  being  nnier 
iOl.,  but,  together  with  the  eosUt  aboee  th^ 
turn. 

(1)  SB.Sc  Aid.  t34. 
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Uimfrey  shewed  cause  i^^iut  a  rule 
obtained  by  /featoR,  for  discharging  the 
defendmt  out  of  custody,  under  the  48 
Geo.  3.  c.  1S3.  The  original  debt  was 
under  20/.,  but  the  defendant'  had  given  a 
cognovit  for  debt  and  costs,  which  to- 
gether amounted  to  HSL,  and  be  was  in 
execution  for  that  sum.  It  was  contended, 
that  the  cases  upon  warrants  of  attorney 
under  like  circumstances,  were  in  point — 

RabiRMon  v.  Sundeli  (1),  and  v.  fy/tUe 

(«)■ 

■  Per  Curiam. — A  warrant  of  attorney  is 
to  confess  a  judgment  in  another  suit - 
thia  is  a  cognovit  in  the  cause  itself.  If  a 
nun  is  indebted  to  his  attorney  for  the  costs 
of  a  warrant  of  attorney,  that  ic  a  distinct 
debt ;  if  on  a  cognovit,  it  is  costs  in  the 
cause,  ascertained  and  included  without 
taxation ;  but^  nevertheless,  costs  in  the 
cause. 

Rule  ahsoltUe, 


1837.  \ 
loT.  25.  / 


VADOIIAM  V.  QOATBXK, 


Nov 

Arrett—AffidaeU  of  Debt— When  con- 
elusive* 

After  arrest  by  plaintiff,  the  defendant 
obtained  a  Judge's  order  to  arrest  the  plain^ 
tiff,  who  fled  an  affidavit  in  ansmer.  The 
defendant,  contending  that  such  affidavit  con- 
tamed  admissions  nhich  shewed  that  the 
plaintiff  had  no  arrestable  cause  of  action, 
applied  to  the  Court  to  set  aside  t/te  pro- 
ceedings.  But  the  application  was  refused, 
on  the  ground  that  an  affidavit  of  debt  is  not 
to  be  impeached  by  alleged  admisnans  sulh- 
sequently  made. 

This  was  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  arrest  and  subse- 
quent proceedings  should  not  be  set  aside. 
The  defendant,  after  his  arrest,  had,  upon 
an  aflSdavit  of  facts,  obtained  a  Judy's 
order  for  arresting  the  plaintiff.  The  latter 
filed  a  counter  affidavit;  and  upon  the  cir- 
cumstances and  admissions  contained  in  it, 
the  defendant  now  urged,  that  it  was  clear 
no  debt  or  arrestable  cause  of  action  ex- 
isted. 

(1)  fiB.  H&t87. 
(«>  1  Dowl.  P.C.  19. 


Erie,  against  the  rule,  contended,  that 
the  Court  would  not  interfere  unless  the 
matter  of  the  aflBdavit  of  debt  was  im- 
peached by  some  admission  of  the  plaintiff 
made  concurrently  or  previously. 

James,  contra,  cited  Chambers  v.  Ber- 
naiconi(\)  and  Nizetich  v.  Bonacick^i), 
to  shew  iliat,  under  special  circumstances, 
the  Court  will  summarily  discbarge  the 
defendant  out  of  custody. 

But  the  CouaT  (Loan  AsiHOaR,  C.B., 
Parxe,  B.,  Bollahd,  B.,  and  Aldessow, 
B.)  held,  that  without  determining  how 
far  .the  affidavit  of  debt  was  neutralised  by 
the  pluntiff 's  subsequent  affidavit,  whether 
taken  alone  or  together  with  the  affidavit 
of  the  defendant,  it  would  be  a  dangerous 
precedent  to  allow  an  affidavit  of  debt  to 
be  impeached  by  matter  subsequent,  as 
attempted  in  the  present  case.  That  it 
would  lead  to  endless  applications  of  the 
same  nature,  and  substitute  an  inquiry 
upon  affidavits,  for  a  trial  of  an  action  for 
imlicious  arrest, 

Hule  discharged, 

Nale. — Wbere,  npoa  dear  and  admitted  facta, 
the  plaintiff  is  not  entitled  in  law  to  hold  tbe  de- 
fendant to  bail,  the  Court*  have  dtsobarg^ed  the 
defeodnrt  oa  motion — Taylor  v.  Higgins.  S  Ease, 
169 ;  but  if  ther*  is  any  queation  upoD  tlie  ftoU, 
they  will  not  interfere— burton  v.  Haworth,  4  B. 
&  Ad.  An  admission  by  tbe  plaintiff,  in  de- 

nial of  tbe  debt  alleged  in  tbe  affidavit  to  bold  to 
bail,  was  held  good  ground  for  diacharging  the 
debt  in  one  case  only — Nizeticb  v.  Booaeicb  i  bot 
there  the  adnaisuon  was  befora  the  affidavit ;  and, 
in  giving  judgment,  the  Court  expreuly  guarded 
themselves  against  esubliahing  a  precedent  for 
motions  of  tbe  kind  in  future. 


1837.  \ 
Nov.  25.  / 


WALLEM  v.  SHITU. 


Arbitration  —  Co«f«,  —  Scale  of  after 
Award. 

Where  a  cause  has  been  referral  to  ar6t- 
tration,  and  the  sum  awarded  is  under  20/., 
costs  must  be  taxed  according  to  the  reduced 
scale,  directed  in  Hilary  term,  4  JVUl.  4, 
though  the  action  was  brought  for  more  than 
20/. 

(1)  6  Bing.  49& ;  t.  e.  8  Law  J.  Rep.  CJ*.  159. 
(«)  5  B.  &  Aid.  904. 
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T/te  parties  lo  a  reference  may,  by  the 
terms  of  it^  give  to  the  arbitrator  the  power 
of  a  Jvdge,  to  certify  for  costs  on  the  usual 
scale. 

This  action  was  in  assumpsit,  and  the 
declaration  contained  a  count  on  a  special 
agre^nent*  and  the  comnion  counts;  to 
which  the  defendant  fdeaded  the  general 

issue  and  set-ofT.  The  cause  was  referred 
to  arbitration,  and  the  order  of  reference 
contained  a  term,  that  either  party  should 
be  at  liberty  to  enter  up  judgment  for  the 
sum  awarded.  The  sum  sought  to  be  re- 
covered was  40/.,  and  the  arbitrator  found 
in  favour  of  the  plaintiff,  for  a  sum  under 
iOL  No  verdict  had  been  entered  up 
prior  to  taxation,  and  the  Master  had  al- 
lowed costs  according  to  the  higher  scale. 

Piatt  moved  for  a  rule  that  the  Master 
should  review  his  taxatiim. 

Kellff  shewed  cause  against  the  rtde. — 
Tbisisnotacase  within  the  directions  given 
by  the  Cowt  to  the  tucing  officers,  Hilary 
term,  4  Will.  4—2  Dowl.  485,  Cbepma»^ 
K.B.  S.  Addend.  132.  &c.  The  object  of 
those  directions  was  to  compel  a  party  to 
try  before  the  sheriff,  wherever  he  had  the 
option,  by  taking  away  the  temptation  of 
more  liberal  costs  in  a  trial  before  a  Judge. 
The  penalty  should  only  fall  upon  him  in 
eases  where  he  had  such  an  option.  Now 
here,  the  plaintiff  was  precluded  by  the 
amount  sought  to  be  recovered  from  going 
before  the  -sheriff'.  Here,  too,  no  verdict 
has  been  entered  up,  and  no  sum  has  been 
"  recovered"  within  the  meaning  which 
must  be  given  to  that  word.  "  Recovered" 
must  mean  after  trial,  in  which  case  the 
Judge  may  give  a  certiBcate  for  higher 
costs.  The  same  term  is  used  in  statute 
43  Geo.  3.  c.  46.  s.  3,  but  numerous  cases 
have  decided,  that  a  sum  awarded  by  an 
arbitrator  is  nota  "sum  recovered"  within 
^  the  meaning  of  that  act — Keene  v.  Deeble 
(1),  and  Payne  v.  Acton{9),  This  being 
a  question  not  on  a  statute,  but  on  a  mere 
regulation  of  the  Judges,  the  Court  is  free 
to  put  upon  the  language  of  that  regulation 
such  a  construction  as  will  best  answer 
the  end  for  which  it  was  framed.  If  any 
other  construction  than  that  suj^sted  is 

(1)  S  B.  &  C.  49l;s.c.SLkw  J.  R«p.K.B.75. 
(S)  t  Brod.  &  Biag.  «7B. 


given,  actions  of  the  highest  importance 
brought  to  try  a  right,  and  upon  a  refer- 
ence terminating  in  a  verdict  with  Qomioal 
damages,  will  fall  within  the  reduced  tctle 
of  taxatiim. 

Loan  AsiMOEa,  C.B. — 1  am  of  opinion, 
that  this  is  a  recovery  for  leas  than  20/^* 
within  the  meaning  of  the  rule.  The  {daia- 
tiflThas  recovered  that  sum  by  some  process 
or  other.  If  the  rule  had  contained  no 
further  words  than  those  to  which  our  st- 
tention  has  been  directed  in  the  argument, 
the  analogy  of  the  statute  43  Geo.  3.  wouM 
have  been  very  strong.  But  it  goes  on  (o 
provide  the  same  scale  of  taxation  where 
a  less  sum  than  SO/,  is  "  paid  into  court 
and  accepted  by  the  plaintiff^  in  satisfaction 
of  his  demand,  or  agreed  to  be  paid  on  the 
settlement  of  the  action,"  which  shews 
that  the  word  "  recora^"  is  ^pUed  ia  a 
general  sense,  and  means,  that  if  a  par^ 
does  not  obtain  more,  as  the  fruits  of  hu 
process,  than  20/.,  he  will  be  allowed  costt 
only  according  to  the  lower  scale. 

Parke,  B. — I  am  of  the  same  opinion. 
In  general  cases  ofreference  to  arbitration, 
this  decision  will  not  operate  as  a  hardship, 
because  the  parties  may  make  it  a  term  of 
their  submission,  that  the  arbitrator  shall 
have,  in  this  respect,  the  power  of  a  Judge, 
to  grant  a  certificate.  In  thia  particiuai 
case,  the  awatd  operatea  the  mora  stroo^y 
as  a  recovery,  because  it  is  provided  l>j 
tlie  agreement  of  reference,  that  the  bm- 
cessful  party  should  be  at  liberty  to  enter 
up  judgment  for  the  sum  awarded. 

ALDEasoN,  B. — The  direction  to  the 
taxing  officer  does  not  confine  the  reduced 
scale  of  allowance  to  those  casesonly  which 
are  triable  before  the  sheriff^  for  actiMs 
of  covenant  are  expressly  mentioned. 
Then,  to  entitle  a  party  to  the  higher  rate 
of  costs,  he  must  shew  that  he  has  recorcjed 
more  than  20/. ;  but,  the  argunsent  asedi^ 
that  he  has  recovered  nothing  at  all. 

Rule  absolute ;  the  taxalitm  to  he 
reduced  by  the  difference  6e(iKea 
the  two  scales, 

NaU.'-ViA*  Brogf;rpfr  v.  Hawk*.  3  Bing.  N.C. 
808  i  s.  0.  6  Law  J.  R«p.  {n.9.)  CP.  903.  wbm  « 
Judga  ceriified  after  s  reftmnca  to  srbitntHM. 
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Nov  4     I  '^'■^^^  ^'  JUROTBU. 

^Mct/Sitr  j4ppntpriatitm~LieH* 

Before  and  during  the  shipment  of  a  cet' 
fow  cargo  of  oals  from  W aterford  to  BriUal, 
C,  at  the  fomer  placet  wrote  to  the  plaint^ 
mt  the  latter^  teeeral  lettere  rmtvjnve  ^  am 
mtortiow  to  emu^  Aim  eueh  a  cargo,  and 
drewf  tipoii  him  m  advance.  At  the  tame 
time  he  saU  him  the  neceetary  particulare. 
Much  at  the  namet  of  the  vessel  and  Us  mas- 
ter, nith  a  description  of  the  cargo^  ^e.,  in 
order  that  the  plaintiff  might  insure  the  vessel, 
which  he  accordingly  did.  When  the  ship- 
ment was  complete,  C.  addressed  a  Utter  to 
H.  incUmne  the  bill  of  lading,  and  directing 
JUm  to  self  the  cargo  on  his,  C's,  account. 
If,  m  ignorance  of  what  Jtad  taken  place, 
Jbrwar^d  the  bill  of  lading  to  plamtiff,  with 
m  request  to  sell  the  oats  for  Aim.  Theplmn' 
^  took  posutnon  umur  the  bill  of  ia^ng, 
misd  claimng  to  hold  them  as  of  his  own  rigM, 
Afierssards  the  goods  were  utMed  under  a 
customary  process  of  attachment^  issued  by  the 
defendant  against  C.  An  action  of  trespass 
having  been  brought, — Held,  that  the  ptain~ 
^ff"  was  properly  nonst^ed,  as  he  had  neither 
aproperty  in  t&goodtt  nor  any  right  of  lien 
sipon  th€m. 

Trespass  for  taking  a  cargo  of  oats. 

Pleas — First,  the  general  issue ;  second, 
that  the  said  goods,  &c.  were  not  the  goods, 
&c.  of  tbepluntiff ;  third,  that  one  Coombe 
luid  been  indebted  to  the  defendants  in  the 
snm  of  £502.,  and  the  defendants  bad  is* 
sued  an  attachment  against  the  goods  of 
Coombe,  according  to  the  practice  of  the 
Tolsey  Court  of  Bristol ;  and  before  the 
said  time  when,  &c.  Coombe  delivered  the 
said  goods  in  the  declaration  mentioned 
to  one  Harris,  to  be  sold  by  him  as  the 
agent  to  and  for  the  use  of  Coombe ;  and 
Harris  afterwards  and  before  the  time 
when  &c.,  delivered  the  said  goods  to  the 
plaintiff^  to  hold  the  same  as  the  servant 
of  Harris,  and  until  the  said  goods  should 
be  sold  and  disposed  of,  to  and  for  the  use 
of  Coombe  as  aforesaid.  Whereupon,  af- 
terwards, and  whilst  the  said  writ  was  in 
full  force,  and  whilst  the  said  goods  re- 
mained in  the  possession  of  the  plaintiflT 
for  the  purposes  aforesaid,  the  officer  of 
Nbv  Sbkhs,  VII.— E«be«.  PIm 


the  Tolsey  Court  attached  the  saidCoombe, 
by  seizing  and  taking  the  said  goods,  &c. 

Replication  took  issue  on  the  two  first 
pleas ;  and  to  the  third  plea  plaintiff  says, 
that  before  the  iasuii^  of  the  attachment, 
that  is  to  say,  on  the  Sdth  of  December 
18>S6,  it  was  agreed,  between  Coombe 
and  the  plaintiff,  that  Coombe  should  cause 
the  said  goods  to  be  sbi|^>ed  at  Waterferd 
for  Bristol,  and  would,  on  their  arrival 
there,  cause  them  to  be  delivered  to  plain- 
tiff, to  be  sold  by  him  on  account  of 
Coombe ;  and  that  plaintiff  should  cause 
an  insurance  to  be  effected  on  the  said 
goods,  and  should  pay  frei^t  on  account 
of  Coombe,  and  should  accept  a  bill  of 
exchange  to  be  drawn  upon  him  by 
Coombe,  for  6501.,  on  account  of  the  said 
goods,  and  that  plaintiff  should  hold  the 
same,  when  they  should  so  have  been  de- 
livered to  him,  and  the  proceeds  thereof, 
as  a  security  and  fund  out  of  which  plain- 
tiff might  be  repaid  all  monies  expended 
by  him  in  effecting  such  insurance,  and 
in  paying  such  fireigfat  and  acceptance. 
Averment,  that  the  goods  were  shipped 
at  Waterford,  in  pursuance  of  the  agree- 
ment, and  that  plaintiff  effected  such  in- 
surance, and  accepted  a  bill  of  exchange, 
drawn  upon  him  by  Coombe,  for  550l., 
and  that  Coombe  caused  the  said  goods  to 
be  delivered  to  plaintiff  at  the  port  of 
Bristol ;  whereupon  plaintiff  paid  freight, 
and  took  and  retained  possession  of  the 
goods,  untU  defendants,  of  their  own 
wroi^,  seised  the  same.  The  plaintiff 
then  averred  payment  of  the  bill  of  ex- 
change when  tt  be<»me  due,  and  before 
the  commencement  of  the  suit. 

Rejoinder,  that  Coombe  did  not,  in  pur- 
suance of  the  said  agreement,  cause  such 
goods  to  be  shipped,  or  deliver  the  same, 
or  any  part,  to  plaintiff,-  as  alleged. 

At  the  trial,  before  Tindal,  C.J.,  at  Bris- 
tol,  the  counsel  for  the  plaintiff  opened 
the  following  evidence  in  support  of  the 
&ct8  alleged  in  the  pleadings.  On  the 
12tfa  of  ij^cember  183G,  Coombe,  a  corn- 
merchant  at  Waterford,  wrote  a  letter  to 
the  plaintiff,  containing  these  expressions ; 
*'  I  note  your  market  continues  bare  of  good 
oats,  of  which  I  will  ship  you  a  cargo  per 
first  opportunity."  Then,  after  some  refer- 
ence to  a  cargo  of  barley,  it  concluded  by 
stating,  "Should  prices -decline  dttrii^g  the 
D 
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week,  I  may  probably  draw  on  your  house 
again,  in  anticipation,  for  500/.  or  6001." 
On  the  20th  of  December,  Coombe  wrote 
again:  "Conformably  with  the  intimation 
given  in  my  last,  I  have  again  valued  on 
your  house  for  550t..  in  anticipation,  at 
two  months  date.  Some  coal-laden  vessels 
are  now  arriving,  and  I  hope  a  few  days 
may  enable  me  to  procure  freight  for  a 
cargo  of  good  oats,  and  which,  from  the 
tenor  of  your  letter,  I  infer  you  will  wish 
to  have  at  Bristol  rather  than  at  Gloster." 
In  this  letter  was  inclosed  a  draft  on  the 
plaintiflT,  which  the  latter  accepted,  and 
subsequently  paid.  On  the  5th  of  January, 
Coombe  wrote  thus :  "  On  receipt  hereof 
I  will  thank  you  to  insure  600/.  on  oats, 
per  Blenheim,  A,  ],  of  Waterford,D.  Doody, 
master,  from  hence  to  Bristol.  I  believe 
the  vessel  will  be  ready  to  commence  load- 
ing in  a  day  or  two."  The  plaintiff  effected 
the  insurance  accordingly ;  and  shortly 
afterwards  received  another  letter  from 
Coombe,  dated  the  13th,  in  which  he  said, 
"About  400  barrels  are  now  on  board, 
and  I  hope  to  complete  the  shipment  on 
to-morrow  or  Monday  next."  On  the 
19th  the  cargo  was  ready,  and  the  master 
signed  the  bm  of  lading  for  689  barrels  of 
oats,  as  shipped  by  Coombe,  deliverable 
to  his  order.  On  the  28rd  Coombe  in- 
closed the  bill  of  lading,  indorsed  in  blank, 
to  one  Harris,  with  directions  to  him  to 
sell  the  oats  on  his  account,  and  without 
any  mention  of  his  previous  engagement 
with  the  plaintiff*.  Harris,  being  on  friendly 
terms  with  the  plaintiff^,  by  chance  applied 
to  him  to  effect  a  sale  of  these  oats  for 
him,  and  sent  him  the  bill  of  lading  for 
that  purpose.  The  plaintiff"  informed  him 
of  the  charge  he  had  upon  the  cargo,  and 
having  obtained  possession  of  it,  forthwith 
sold  it,  as  jn  his  own  right.  Then  the 
defendants,  claiming  the  same  cargo  as 
belonging  to  Coombe,  who  was  their  debtor, 
seized  it  under  an  attachment  issued  against 
him  in  the  Tolsey  Court  of  the  city  of 
Bristol.  The  Chief  Justice,  upon  the  &cts 
so  opened,  thought  that  there  was  no  pro- 
perty in  the  plaintiff",  and  accordingly  di- 
rected a  nonsuit ;  to  set  aside  which — 
■  Brie  now  moved,  and  contended,  Grst» 
that  there  was  a .  specific  appropriation  of 
the  cargo  in  question  by  Coombe,  and 
money  being '  advanced  upon  if  by  the 


plaintiff,  enough  was  done  to  pass  the  ]h«- 
perty,  as  between  them ;  and  he  quoted 
Fither  V.  Miller {}),  Haille  v.  SmUh{i). 
Further,  the  bill  of  lading  might  be  said 
not  to  have  gone  from  Coombe,  whilst  it 
was  in  the  hands  of  Harris,  who  was  his 
mere  agent.  Lastly,  the  plaintiflTmight  con- 
tend that,  having  a  clear  equitable  right 
by  reason  of  the  advances  be  had  made  on 
the  faith  of  the  agreement,  he  might,  upon 
obtaining  possession,  repudiate  uie  stipu- 
lation with  which  it  was  given,  namely, 
to  sell  on  Harris's  account,  and  insist  up(» 
taking  it  in  his  own  right.  The  plaintiff 
might  be  regarded  as  a  &ctor,  and,  holding 
the  goods  of  his  principal  in  that  character, 
he  had  a  lien  upon  them  for  bis  debt. 

Lord  Abinoer,  C.B. — I  think  the  view 
of  the  Chief  Justice  was  correct.  There 
is  no  colour  for  saying  that  there  was  any 
transfer  of  property.  Coombe  may  pos- 
sibly have  been  guilty  of  something  like  a 
fraud ;  but  however  that  may  be,  as  be- 
tween him  and  the  plaintiff*,  it  is  clear  that 
no  property  was  acquired  by  the  latter. 

Parks,  B. — I  am  of  the  same  opinion. 
There  was  no  appropriation  of  the  goods 
prior  to  the  time  when  the  bill  of  hduig 
was  sent,  for  the  letters  merely  express  an 
intention,  and  the  matter  rested  in  i^ree- 
ment  only.  The  property,  therefore,  up 
to  that  time,  remained  in  the  consignor ; 
and  1  do  not  think  that  the  subsequent 
transactions  give  any  property  to  the  plain- 
tiff. If  Coombe  had  directed  Harris  to 
employ  a  person  to  sell,  and  Harris  hid 
put  tlie  goods  in  the  platntiff''s  hands  for 
that  purpose,  the  case  would  have  been 
different.  But  all  that  he  did  was  to  au- 
thorize Harris  to  sell,  and  Harris  had  no 
authority  to  employ  any  subordinate  person 
for  that  purpose.  When,  therefore,  the 
goods  came  into  the  hands  of  the  plaintiff, 
he  held  them  as  factor,  not  of  Coombe, 
but  of  Harris,  and  no  lien  could  attadi 
upon  them  as  against  Coombe. 

Aldirson,  B.  and  Gdkhet,  B.  con- 
curring— 

Rule  rejiued. 

(1)1  Bins. 

(9)  1  Bos.  It  Pol.  563. 
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1837.     *>    UVIt,  ABSIOHEl,  &C.  V. 

Not.  15.  >  paekbe. 

Assignment  of  BaU-hmd — Hour  pleadeiL 

A  deelaratim  by  the  assignee  of  a  bail- 
bond,  stated  that  the  band  was  duly  assigned 
according  to  the  statute,  but  did  not  allege 
that  it  wan  under  the  hand  and  seal  of  the 
sheriff,  or  was  made  in  the  presence  of  two 
or  more  credible  witnesses.  On  special  de- 
murrer,— Held,  good. 

Special  demurrer  to  a  declaratioD  in  an 
action  at  the  suit  of  an  assignee  of  a  bail* 
bond,  shewing  for  cause  that  there  was 
no  allegati<m  that  the  indorsement  was  un- 
der the  hand  and  seal  of  the  sheriff,  or 
that  it  was  made  in  the  presence  of  two 
or  more  credible  witnesses*  though  it  was 
alleged  that  the  bond  was  duly  assigned 
according  to  the  statute. 

Mansel,  in  support  of  the  demurrer. — 
Tbe  authority  to  assign  a  bail-bond,  was 
first  given  by  statute  4  Ann.  c.  16.  s.  20, 
and  the  words  require  tbe  assignment  to 
be  made  by  indorsement  under  hand  and 
seal  of  the  sheriff,  and  in  the  presence 
of  two  or  more  credible  witnesses.  This 
being  a  statutable  authority,  must  be 
strictly  pursued — tSalk.  l>\9.  Dawes  T. 
Papwortkiy)t  where  it  was  held  unneces- 
sary to  all^e  that  the  assignment  was  un- 
der the  hand  and  seal  of  the  sheriff,  was  a 
case  upon  general  demurrer.  In  Mifflin 
V.  Morgan  (2),  the  objection  was  taken 
after  judgment  by  default.  From  the 
judgment  in  Lease  v.  Box  (S),  citing  Roi- 
Unson  V.  Taylor{4\  it  may  be  inferred  that 
though  it  is  not  necessary  to  set  forth  tbe 
names  of  the  witnesses,  yet  that  the  assign- 
ment must  be  averred  to  have  been  made 
in  the  mode  directed  by  the  statute.  This 
objectifm  has  never  been  ai^ed  on  special 
demurrer ;  and  for  the  reasons  stated,  as 
well  as  in  accordance  with  the  precedents, 
it  ia  submitted  that  the  all^don  is  insuf- 
ficient. 

Humfrtyt  cmtrL — ^The  reason  fbr  the  . 
decision  in  Dawes  v.  Papmorth  applies 
equally,  whether  the  objection  is  raised  by 
general  or  special  demurrer.    Willes,  C.J. 

(1)  Willes,  408. 
(«)  t  Lord  Rajm.  1564. 
<3)  1  WiU. 
^   (*)  Tria.  T.  13  G«o.  1. 


there  says,  "  that  if  the  declaration  states 
the  assignment  to  be  according  to  the  form 
of  the  statute,  that  is  enough,  because  the 
plaintiff  must  prove,  to  shew  that  the  as- 
signment was  according  to  the  statute,  that 
it  was  under  the  hand  and  seal  of  the  she- 
riff." So  must  he  also  prove  that  it  was 
made  in  the  presence  of  two  or  more  cre- 
dible witnesses.  In  the  same  manner  it 
was  adjudged  in  Nightingale  v.  Wilcoxson 
(5),  that  it  is  enough  in  an  action  against 
the  sheriff  for  an  escape,  to  allege  that  the 
writ  directing  the  arrest  was  "duly  in- 
dorsed for  bait,"  without  adding  **  by  virtue 
of  an  affidavit  made  and  filed  of  record.*' 
There  the  question  arose  upon  special  de- 
murrer, and  the  omission  seems  a  graver 
one  than  that  here  instated  upon. — [He 
was  then  stopped.] 

Lord  Abinoer,  C.B. — The  principle  of 
the  authority  cited  from  Willes^  is  compre- 
hensive enough  for  the  present  case.  The 
plaintiff  must  ftrove  the  assignment  to  have 
been  under  the  hand  and  seal  ofthe sheriff,  as 
well  as  that  it  was  made  in  the  presence  of 
two  credible  witnesses.  There  is  no  rea- 
son for  the  distinction  attempted  to  be 
made  between  the  cases  hitherto  decided 
upon  the  subject,  and  the  present  case. 

Paexk,  B. — 'ilie  authority  in  WUle» 
bears  out  the  principle,  that  it  is  unneces- 
sary to  go  into  minute  detail,  where  it  is 
rather  matter  of  evidence  than  of  all^a- 
tion.  If  this  objection  were  allowed,  we 
might  next  be  required  in  actions  by  as^ 
signees  of  bankrupts,  to  determine  that  the 
genera]  statement  of  their  title,  "according 
to  the  form  of  the  statute,"  is  not  sufficient, 
but  that  they  must  go  into  the  particular 
mode  of  acquiring  it. 

Alderson,  B. — The  only  reason  given 
for  the  decision  in  Danes  v.  Papworlh  is, 
that  the  plaintiff  must;>rotie  his  compliance 
with  the  statute,  and  cuinot  recover  with- 
out such  proof.  If  we  decided  this  objec- 
tion to  be  good,  we  should  overrule  the 
only  reason  upon  which  that  jndgmmt  is 
given. 

Ghenbt,  B.  concurred. 

Judgment  for  the  plaintiff. 
(5)  10  B.  &  C.  90S }  s.  c.  8  Liw  JT.  Rep.  K.B.  ffS, 
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18S7      (  ^'^  AMOTBKB,  AMid- 

Nov  I's  >  "  * 

V      BDPT,  V.  KUOLISTOH. 

Pleading— Bankntpt — Mutual  Credit. 

Assumpsit,  by  assignees  of  S,a  bankruptt 
for  money  hmd  and  received  shwe  ike  bank- 
rmptey»  PleOf  that  before  the  bankntptey 
defendaia  gave  credit  to  S.  by  indorsing 
for  his  accommodation,  and  mithout  con~ 
sideration,  a  bill  of  exchange,  drann  by 
kim,  and  that  such  credit  was  likely  to  end 
in  a  debt.  Averment,  that  the  amount  of  the 
bill  rras  paid  by  the  defendant  on  its  dis~ 
honour,  after  the  bankruptcy  and  before  the 
commencement  of  the  action,  and  that  S. 
thereupon  became  indebted  to  the  defendant. 
Thatb  efor*  the  bankruptcy,  S.  drew  a  bill 
of  exchange  on  C.  Bank,  and  delivered  ii 
to  defendant  by  rsay  of  loan,  that  he  m^ht 
nuse  the  amotmt,  ana  thereby  gave  cram  to 
the  defendant  to  that  amount,  and  that  qfier^ 
wards,  before  the  bankruptcy,  the  defendant 
obtained  the  amdunt  of  the  said  bill  from  C. 
Bank,  and  if  ready  and  milling  to  set  off"  the 
two  sums  against  each  other.  Replication, 
that  defendant  did  not  give  credit  to  S,  and 
that  S.  did  not  give  credit  to  defendant,  and 
that  S.  was  not  nor  is  indebted  to  defendant^ 
modo  et  £orm&. 

On  special  demurrer,  quere^  Hhetker  the 
replication  is  not  bad  for  dnplkity,  as  pat" 
ting  in  issue  not  onfy  the  amount  of  the 
mutuai  credits,  ^c,  mif  alto  the  nature  of 
them. 

An  indorsement  of  a  bill  of  exchange,  for 
the  mcccmmodation  of  a  party  mho  afiermard* 
becomes  a  bankrupt,  is  a  giving  of  credit  to 
him,  wit^n  tfte  statute  6  Geo.  4.  c.  16.  s.  50, 
mjid  is  ^ood  matter  of  set-qff"  in  an  adion  by 
his  assigneet. 

Assumpsit.  Second  count,  for  tnonej 
hid  and  received  by  the  deta^oait  to  the 
u«e  of  the  plaintiffi,  ai  asaigneea,  ai>e« 
the  bankruptcy. 

Fo«*di  jAea. — Aa  to  so  mueb  »f  tha 
second  count  as  relates  to  the  tnm  of  97L 
I  Of.  parcel,  &c.,  in  that  count  mentimwdt 
that  long  before  he,  the  defenduit,  kad 
notice  of  an  act  of  bankruptcy,  and  before 
any  fiat  of  bankraptoy  issued  against  the 
said  Smith,  and  before  the  commencement 
of  this  suit,  the  defendant  gave  credit  (o 
the  said  Smith,  to  the  amount  of  502.,  by 


indorsing  for  the  accmnraodation  of  die 
said  Smith,  and  at  his  request,  and  with- 
out  any  consideration  paid  or  given  to 
him,  the  defendant,  for  so  doing,  a  cer- 
tain bill  of  exchange,  drami  by  the  said 
&Bith  upm  MeUuush  &  Co.  for  50f.,  and 
payable  to  the  order  of  Uie  said  Siudi, 
which  aaid  bill  the  said  SmiA  aifterwarda 
and  before  any  notice  to  the  defendant  of  bis 
said  bankruptcy,  to  wit,  on  &c,  negotiated 
and  transferred  for  value.  And  the  defeu* 
dant  further  says,  that  afterwards,  and  loi^ 
before  the  defendant  had  any  notice  diat 
any  act  of  bankruptcy  had  been  committed 
by  the  said  Smith,  and  before  the  d^  at 
issuing  of  any  fiat  of  bankruptcy  against 
the  said  Smith,  and  also  long  before  the 
commencement  of  this  action,  to  wit,  on 
&C.,  the  defendant  gave  credit  to  the  said 
Smith,  in  and  to  a  certain  odier  hrte 
amount,  to  wit,  50^,  by  diseountii^  ar 
die  said  Smithy  at  his  request,  a  oertam 
other  bill  of  exchange,  drawn  by  the  said 
Smith  on  Melhuisb  &  Co.,  for  SOL,  pay- 
able to  the  order  of  the  said  Smith,  rad 
indorsed  by  the  said  Smith,  which  sud 
bill  the  defendant  afterwards  and  before 
any  notice  to  bim  of  the  baidcruptcy  of 
the  said  Smith,  indorsed,  and  negotiated, 
ani  transferred  for  vahie.  And  the  defen- 
dant says,  that  the  said  credits  so  respec- 
tively given       lum  to  the  said  SwaA 
as  aforesaid,  were  crediu  of  a  nature  ex- 
tremely likely  to  end  in  debts  fron  the 
said  Smith  to  the  defendant,  and  asoount* 
iiu;  together  to  a  large  snn^  to  wit,  the  son 
of  lOOL   Aad  the  defendrnt  liinber  Bays, 
that  afterwards  and  before  the  commeoee- 
ment  of  this  suit,  to  wit,  on  &c.,  the  de* 
fendant  was  called  upon  and  obliged  to 
pay  and  satisfy  the  two  bilk  of  exchange 
above  mentioned,  to  certain  perSMS,  bei^ 
respectively  the  holders  thcreoC  in  eonae- 
quoice  of  the  said  bills  having  been  di»- 
honoured  by  the  aceeptsrs  thereof  respee- 
tively,  when  they  became  due,  of  wbidi 
the  defendant  had  due  notice.  And  there* 
«pon,  Snd  before  the  eornmencement  of  Uiis 
the  said  Smith  became,  and  at  tho 
timfc  of  the  cdmm^DCWtient  of  tkis  aetioa 
ikas,  and  still  is,  iadcbtnd  to  the  defendant 
in  a  Isrge  sam  of  money,  to  wit,  the  sun 
of  100/.,  being  the  amount  of  the  last- 
mentioned  bills  of  exchange,  for  money 
paid  by  the  defendant  foe  tha  use  of  the 
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Mid  Smitb,  mt  fan  request,  wfaiefa  amA  laaU 
snm  of  money  ii  die  tame  idea* 
tical  warn,  in  and  for  the  amount  of  whidi 
the  defendant  had  given  credit  to  the  said 
Smith  M  aforesaid.  And  the  defendant 
farther  says,  that  before  the  bankruptcy  of 
the  said  Smith,  and  also  before  the  com- 
mencement of  this  action,  to  wit,  on  &Cm 
Smith  drew  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  ChesterBeld 
Banking  Company,  to  pay  to  himself  or 
bearer  the  smn  of  971.  lOi.;  and  the  said 
Smith  then,  and  before  the  bankruptcy  of 
faim,  the  said  Smith,  delivered  the  same  to 
the  defendant  by  way  of  loan,  in  order 
that  the  defendant  ro^ht  raise  the  amount 
of  the  same,  and  thereby  Uten  gave  credit 
to  the  aaid  (kfendanC,  to  and  in  the  amount 
of  the  aame;  and  the  defendant  afterwards^ 
befine  the  bankruptcy  of  the  said  Smith, 
and  also  before  the  commencement  of  this 
action,  to  wit,  on  &c.,  presented  the  said 
last-mentioned  bill  of  exchange  for  pay- 
ment, to  the  said  drawers  thereof ;  and 
the  defendant  afterwards,  and  after  the 
bankmptcy  of  the  said  Smith,  but  before 
the  commencement  of  this  action,  to  wit, 
on  &&,  reeeived  ftom  the  said  drawers  of 
the  said  bill  of  exchange  the  said  sum  of 
971.  tO«.,  beiiw  the  amount  of  the  said  last- 
mcutionad  biU  of  exdiange,  which  said 
mm  of  971.  lOs^  so  received  by  the  defen" 
dantf  is  the  sune  sum  of  97i.  lOt.  in  the 
introductory  part  of  this  plea  and  in  the 
MBond  count  of  the  declaration  mentioned ; 
and  the  damages  sustained  by  the  plaintffiB> 
by  reason  of  the  non-perfimnance  of  the 
premises  by  the  defendant  in  respect  there- 
of and  out  of  which  said  snm  of  \00l.,  the 
defendant  is  ready  and  willing,  and  hereby 
offers  to  set  off  and  allow  to  the  ssnd  plain- 
ttflk,  the  fall  amount  of  the  said  damages, 
according  to  the  form  of  the  sutnte  itt 
anefa  case  made  and  provided. 

FiftUy,  as  to  so  much  of  the  second 
count  of  tlie  said  declaration  as  relates  to 
nim  of  19/.  19v.  parcel  of  the  monies 
in  that  count  mentioned,  the  defendant  saysi 
tb«t  the  aaid  Siiuth,  before  and  M  the  timtt 
of  bis  bankruptcy,  to  wit,  on  fire.,  was, 
and  ever  since  has  been,  and  still  is,  in- 
debted to  the  defendant  in  a  large  sum  of 
money,  to  wit,  the  sum  of  20/.,  for  goods 
before  then  sold  and  delivered  by  the  said 
defendant  to  the  said  Smith,  at  his  re- 


quest, and  for  money  found  to  be  doa 
mm  the  said  Smidi  to  the  defondmt,  on  an 
account  beOwe  then  stated  between  them. 
And  the  defendant  further  saith,  that  af- 
terwards,  and  before  the  bankruptcy  of  the 
said  Smith,  and  also  before  the  commence- 
ment of  this  action,  to  wit,  on  Arc,  Smith 
made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  Chesterfield  Bank- 
ing Company,  and  thereby  ordered  the 
Chesterfield  Banking  Company  to  pay  to 
the  said  Smith  or  bearer  a  much  larger  sum 
than  the  said  sum  of  iOl.  so  due  and  owing 
from  the  said  Smith  to  the  defeadant  as 
aforesaid,  to  wit,  the  sum  of  07/.  10s.,  and 
delivered  the  same  to  the  defendant  by 
way  of  lean,  m  6rder  that  the  sud  defok- 
dant  might  receive  the  amount  of  the  same, 
and  thereby  then  gave  eredit  to  the  defen- 
dant to  the  amount  of  the  same.  And  the 
defendant  afterwards,  and  afler  the  bank* 
Tuptcy  of  the  sud  Smith,  to  wit,  on  &c., 
received  the  sum  of  19/.  \9s.,  part  of  the 
amount  of  the  last-mentioned  bill  from  the 
drawers  thereof,  which  said  snm  of  I9k 
\9s.,  so  received  by  the  defendant  as  last 
aforesaid,  is  the  same  sum  of  19/.  19«.  in 
the  introdactory  part  of  this  plea  md  in 
the  second  count  of  the  said  declaration 
mentioned;  and  the  defendant  says,  that 
the  said  sum  of  tOL,  so  due  and  owii^ 
lirom  the  sud  Smith  to  the  defendant  as 
aforeaaid,  exceeds  die  damages  sustained 
by  the  plaintiflb  as  such  assignees  as  afore- 
said, by  reason  of  the  non-performance  by 
the  defendant  of  bis,  the  defendant's,  pro- 
mises as  to  the  said  sum  of  19/.  19f.,  in 
the  introdactory  part  of  this  plea  men- 
tioned. And  the  defendant  is  ready  and 
willing,  and  hereby  offers  to  set  off  and 
allow  to  the  said  plaintiffs  the  full  amount 
of  the  said  last-mentioned  damages,  out  of 
the  said  sum  of  SO/.,  so  due  and  owmg  to 
the  defendant  as  aforesaid,  according  to 
die  form  of  die  statute  in  tlut  eaae  nad« 
and  provided. 

Replication  to  the  fourth  and  fifth  pleaSf 
that  defendant  did  not  give  credit  to  the 
mid  Smith ;  and  that  the  said  Smidi  did 
not  give  eredit  to  the  defendant ;  and  that 
Che  said  Smith  was  not  nor  is  indebted  to 
Che  defendant  modo  et  formd. 

Special  demurrer  to  the  replication  to 
the  fmirth  find  fifth  pleas,  assigning  for 
cause,  that  the  replication  is  double,  and 
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bad  for  duplicity  ia  this,  to  wit«  that  the 
plaintiffs  endeavoured  to  put  in  issue  se- 
veral distinct  points,  namely,  the  credit 
given  by  the  defi^ndant  to  the  said  Smith; 
and  the  debt  due  frora  the  a»id  Smith  to 
the  defendant ;  and  also  the  credit  given 
by  the  said  Smith  to  the  defendant,  by 
traversing  either  of  which  the  plea  would 
have  been  answered ;  and  for  that  the  said 
replication  is  tnuUifariouSt  and  the  plain- 
tiHs  have  endeavoured,  by  means  of  it,  to 
put  the  same  matters  in  issue,  which  would 
have  been  put  in  issue  by  a  replication  of 
de  injurid,  whii.-h  replication  of  de  injurid 
would  have  been  bad,  had  they  made  use 
of  it ;  and  for  that  the  plaintiffs,  if  they 
had  a  right  to  traverse  all  the  several 
matters  contained  in  the  plea,  in  one  and 
the  same  replication,  ought  to  have  tra- 
versed them  by  a  replication  of  de  injurid, 
that  being  the  form  appointed  by  the  law 
in  such  a  case.  And  further,  for  that  the 
plaintiff^  have,  in  their  said  replieationi 
traversed  matter  not  traversable,  and  bftve 
taken  issue  upon  a  mere  allegation,  infer- 
ence, and  question  of  law,  namely,  on  the 
question,  whether  the  facts  stated,  in  the 
said  fourth  plea  amount  to  mutual  credits 
within  the  meaning  of  the  statute  in  such 
case  made  and  provided. 

The  points  fur  argument  on  the  part  of 
the  plaintiffs  were,  that  the  objections  taken 
by  the  demurrers-were  not  fatal  i  and  that 
the  fourth  and  last  pleas  were  bad,  on  the 
ground  that  they  did  not  shew  a  mutual 
credit,  debt,  or  demand,  within  the  mean- 
ing of  the  6  Geo.  4,  c.  1 6.  a.  50. 

/.  W.  Smith  in  support  of  the  demurrer. 
—This  re^ication  is  not  within  the  .excep- 
tion, whidi  allows  a  traverse  of  several 
diaUnct  fitcti,  where  those  several  facts 
form  or  tend  to  one  point  of  defence,  but 
it  tenders  in  itself  more  than  one  traverse, 
when  one  would  have  been  a  sufBcieot 
answer  to  the  plea.  Neither  is  it  enough 
that  the  point  of  defence  consists  of  seve- 
ral facts,  but  they  must  be  so  connected  in 
time  and  circumstance  as  to  be  mutually 
depoident  on  each  other,  and  not  calculated 
to  embarrass  the  jury  by  a  variety  of  con- 
siderations. Here,  the  replication  traverses 
not  only  both  sides  of  the  account,  but  also 
the  nature  of  the  mutual  claims.  It  was 
necessary,  in  the  plea,  to  shew  what  |*»a  the 
nature  of  the  plaintin*  claim,  and  that  it 


was  susceptible  of  a  set-off,  and  the  tra- 
verse might  have  been  of  that  allegation, 
which  is  quite  independent  of  the  qoestioa 
of  amount ;  but,  here,  both  the  character 
of  the  claim  and  its  amount  are  put  in  is- 
sue. Again,  the  monies  mutually  claimed, 
must  have  been  the  subject  of  two  distinct 
actions ;  and  the  plaintiflst  therefore,  have 
put  in  issue  the  subject-matter  of  both. 
It  would  be  a  great  hardship  on  the  de&n- 
fendant  if  this  course  were  permitted,  as, 
in  that  case,  he  would  be  compelled,  on 
the  trial,  to  prove  the  drafl  on  the  Ches- 
terfield Bank,  which  is  a  part  of  the  plain- 
tiffs' claim.  This  mode  of  pleading,  ifal* 
lowed,  will  go  beyond  all  precedent.  The 
instances  in  which  several  distinct  and  un- 
coimected  facts  can  be  comprehended  in 
one  traverse,  are  almost  entirely  those  of 
a  replication  de  injurid ;  and  that  replica- 
tion in  assumpsit  is  confined  to  cases  where 
matter  of  excuse  is  pleaded.  Orifit  v. 
Yate*{l),  was  a  case  of  this  kind.  In  WM 
V.  IVeatherbg  (S),  upon  a  plea  of  payment 
in  satisfaction,  &c.,  a  refdication  that  de- 
fendant did  not  pay  in  satisfaction,  ftc, 
nor  did  the  plaintiff*  receive  in  satisfactioa, 
&c.,  was  held  good,  only  because  receipt 
in  satisfaction  impliedly  involves  payment 
in  satisfaction.  So  in  O'Brien  v.  SaMm{S), 
a  replication  de  injurid  was  allowed  to  a 
plea,  that  plaintiff  being  a  trader,  and  in- 
debted to  the  defendant  in  the  sum  of  lOOiL, 
became  a  bankrupt ;  but  though  three 
facts,  vis.  the  trading,  the  bankruptcy,  sod 
the  petitioning  creditor's  debt,  were  thai 
put  in  issue,  yet  they  formed  but  one  point, 
via.  the  fact  that  the  plaintiff  duly  became 
a  banlcrnpt,  which  rests  necessarily  on  all 
three.  In  Robinton  v.  Rayley  (4),  the  re- 
plication traversed  that  certain  "c^tle 
yrere  plaintiff's  own  cattle,  and  that  they 
were  levant  and  couchant  upon  the  premises, 
and  commonable  cattle."  There,  however, 
the  facts  traversed  were  not  so  distinct  as 
necessarily  to  involve  two  issues ;  on  die 
contrary,  as  Lord  Mansfield  aaid,  "  they 
presented,  in  fact,  but  one  issuable  pcHOt, 
namely,  the  alleged  right  of  coniinon." 
Moreover,  as  observed  by  Tindal,  CJ.,  n 

(1)  SBiog.  N.C.  579;  s.  c  5 Law  J.  (IU>) 
CP.  164. 
<S>  1  Bing.  NX.  sot. 
(S)  I  a  8t  C.  908. 
(4)  1  Bnrr.  Sl6. 
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Chnfiin  V.  Yatet,  "  This  plea  offered  mat- 
ter of  excuse."  The  principle  upon  which 
a  cumulative  traverse  is  allowed,  is  much 
canvasaed  in  Setby  v.  Bardons  (5) ;  and 
the  Courts  have  always  endeavoured  to 
limit  its  use,  as  it  is  admitted  (o  be  a  de- 
parture from  the  general  object  and  prin- 
ciples of  special  pleading.  Thus,  in 
Faulkner  v.  Chetell{Gi),  Lord  Denman, 
C.J.,  in  delivering  judgment  against  such 
a  plea,  puts  the  reason  on  the  true  ground, 
viz.  that  two  independent  defences  cannot 
be  set  up  under  one  plea.  White  v.  Reevet 
(7)*  and  RedgeU  v.  Green  (8),  are  also  cases 
in  point. 

Cowling. — The  plea  is  bad,  as  it  does 
not  disclose  a  defence  under  the  Bankrupt 
Act.  The  statute  6  Geo.  4.  c.  IG.  a.  50. 
applies  to  two  cases  :  first,  where  mutual 
credit  has  been  given,  whether  it  has  or 
has  not  terminated  in  a  debt ;  and  second, 
where  there  have  been  mutual  debts,  whe- 
ther with  or  without  a  prior  credit.  In 
these  cases  respectively,  there  must  not 
have  been  notice  of  an  act  of  bankruptcy, 
at  the  time  of  giving  the  credit,  or  con- 
tracting the  debt.  Here,  the  defendant 
cannot  rely  on  the  latter  branch,  because 
there  is  no  averment  of  want  of  notice  at 
die  time  of  payment;  nor,  as  is  contended, 
can  he  on  the  former,  because  there  is  no 
mutual  credit  within  the  meaning  of  the 
statute.  Credit  means  such  as  will  in  its 
nature  end  in  a  debt — Clark  v.  Fell(9),  and 
the  cases  there  cited  {  but,  the  indorsing  of 
the  bill  for  the  accommodation  of  another, 
is  not  a  giving  of  credit  to  him,  but  ena- 
bling him  to  pledge  tlie  indorser's  credit  to 
another,  and  will  not  naturally  terminate 
in  a  debt,  for  the  other  ought  to  provide 
the  indorsee  with  funds  to  take  it  up.  The 
phrase  in  the  plea,  that  it  was  of  a  nature 
extremely  likely  to  end  in  a  debt,  is  un- 
availing, for  it  is  not  a  question  for  the 
jury.  The  credit  given  was  at  most  a 
credit  on  a  contingency.  In  Glenniev.  Ed' 
ntttnds  ( 1 0),  it  was  held,  that  where  a  person, 
who  had  insured  with  the  defendant,  be- 

(5)  S  B.  &  Ad.  t;  1.  e.  1  Uw  3.  Rep.  (H.S.} 
K.B.  Its. 

<€)  5  Ad.&E].SSOi  s.  c.  5  Law  J.  Bap.  (S3.) 
K.B.  t«8. 

(7>  «  B.  Mo.  23. 
(8>  vGtle,  1.  ' 
<9)  4B.b  Aid.  40*. 
(lO)  4Taimt775. 


came  bankrupt,  and  was,  at  the  time,  in- 
debted to  the  defendant  for  premiums,  the 
defendant  could  not  set  off  those  premiums 
against  an  action  by  the  assignees,  for  the 
amount  of  a  loss  which  subsequently  oc- 
curred. There  the  credit  was  at  least  as 
much  of  a  nature  ending  in  a  debt,  as  in 
the  present  case.  Section  51  shews  in- 
stances of  credits,  and  that  they  ought  to 
be  confined  to  cases  of  a  similar  nature. 
In  fact,  to  allow  the  set-off  would  place 
accommodation  indorsers  in  the  same  p(»i- 
tion  as  ordinary  ones  for  value,  since  the 
set-offmi^t  be  made  before  the  defendant 
had  paid  the  money,  for  it  is  the  mutual 
"credit,"  not  "debt,"  which,  in  the  present 
instance,  constitutes  the  defence.  This  is, 
therefore,  a  case  where  the  only  mutual 
credit  within  the  meaning  of  the  clause  is, 
that  which  arises  on  the  payment  of  the 
money  by  the  defendant,  and  which  must 
be  taken  to  be  af^er  notice  of  the  bankruptcy. 

[Parke,  B. — Could  not-  the  defendant 
prove  the  money  paid  ?] 

Certainly,  but  the  language  of  sections 
51  and  5£,  is  very  diflferent ;  one  relates 
to  being  surety,  the  other  to  the  giving  of 
credit,  and  does  not  merely  state  that  all 
demands  proveable  may  be  set  off;  but 
adds  the  proviso  respecting  want  of  notice 
of  an  act  of  bankruptcy  at  the  time  of  giv- 
ing the  credit,  which  would  be  superfluous 
if  everything  proved  could  be  set  off.  In- 
deed, if  a  set-off  be  allowed  here,  it  has 
been  so  ever  since  the  5  Geo.  2,  for  section 
28  in  5  Geo.  3.  c.  30.  is  similar  to  that  in 
the  present  statute,  and  yet  it  was  not  until 
46  Gfo.  3.  that  such  a  demand  as  the  de- 
fendant's could  even  be  proved,  for  the  Srd 
section  of  the  46  Geo.  S.  c.  135.  was  ex- 
pressly inserted,  in  order  to  enable  such 
proof  to  be  made— aee  Lord  Eldon's  Judg- 
ment in  Ex  parte  Younge  ( 11 ),  the  correct- 
ness of  which  is  shewn  by  Snmth  v.  Gale 
(13).  It  would,  however,  be  singular,  if 
a  person  should  have  been  allowed  to  eet 
off,  and  thereby  obtain  payment  of  the 
whole  of  his  debt,  and  not  be  able  to  prove, 
so  as  to  claim  even  a  dividend.  In  Carter 
v.  Breton  {IS\  which  was  fully  arvued,  a 
rif^tof  set-offwas  not  even  contended  for, 

(11>5Vm.&Bm.31,40. 
(Iff  )  r  Tsm  lUp.  364 

(13)  6Biair>fi*l;  s.e.8LawJ.Bsp.aP.tM. 
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though  8  clearer  ease  than  the  present  in 
favour  of  it,  and  the  judgment  was  against 
the  defendant. 

[Parke,  B. — Are  not  Smith  v.  Hadton 
(14),  Ex  parte  Boyle  {15),  and  Ex  parte 
tVagttaff{  1 6),  in  point  ?] 

In  Smith  v.  Hudson,  the  bankrupt  dispos- 
ed of  (be  goods  prior  to  his  bankruptcy,  by 
way  of  fraudulent  preference,  in  payment 
of  ademand  of  the  defendant,  but  the  assig- 
nees* by  bringing  assumpsit  for  the  price 
of  the  goods,  were  held  to  have  affirmed 
the  contract  m  Mo;  and  the  decision,  there- 
fore, would  have  been  the  sune,  if  there 
had  been  no  clause  respecting  set-off  in 
the  statute.  Indeed,  the  Court  admitted, 
that  if  trover  had  been  brought,  tlie  assig- 
nees might  have  recovered,  and  that  the  set- 
off would  have  been  disallowed.  Ex  parte 
Bojfte  was  decided  at  a  time  when  the 
meaning  of  the  word  "  credit"  was  not 
settled,  and  when  any  kind  of  trust  was 
considered  as  a  credit,  and  does  not  appear 
to  have  ever  been  acted  uptm.  Ex  parte 
Wagttqff  only  shews  that  the  debt  need 
not  be  due  at  the  time  of  the  bankmptcy. 
Next,  as  to  the  r^ication :  it  is  supported 
by  the  reasons  given  in  the  judgment  in 
Ro^ntoH  V.  RayUy.  It  resembles  the  or- 
dinary replication  to  a  plea  of  set-off,  in 
which  it  is  usual  to  traverse  all  the  facts.' 
Here,  the  traverse  is  of  three  things,  each 
of  which  is  necessary  to  make  up  the  sta- 
tutable right  of  set-off.  In  Faulkner  v. 
ChewU,  two  defences  were  disclosed  on 
the  plea.  Here,  all  the  facts  stated  are 
necessary  to  establish  one,  that  is  to  say, 
that  there  was  credit  on  each  side,  and 
auch  aa  would  end  in  a  debt. 

[Parse,  B.— If  the  plea  is  analysed, 
perhaps  it  will  be  found  to  consiat  itf  two 
Beta  of  all^ations ;  first,  that  the  claim  is 
auch  as  to  be  susceptible  of  aset-off,  which, 
wimd  facie,  it  is  not ;  and  next,  the  amount. 
The  short  question  is,  whether  you  can  in- 
clude in  your  traverse,  not  only  the  quan- 
tum of  set-off,  but  also  the  nature  of  the 
claim,  against  which  the  set-off  is  made.] 

I«0Bn  Abimosb,  C.B. — There  is  some 
doubt  upon  the  re|dicaUon.  Had  you  not 
better  amend  7   As  to  the  plea,  it  is  well 

(14)  4  Tern  Rep.  411. 

(15)  Co.  B.L.  64t. 
(1«;  18  VM.M. 


established,  that  the  credit  given  as  diere 

stated,  is  good  matter  of  set-off ;  and  the 
cases  which  determine  that  only  such  trans- 
actions may  be  set  off  as  will  end  in  debts, 
are  quite  reconcileable  with  those  whidi 
decide  that  acceptances  for  aecfHnmodation 
may  be  set  off. 

Leave  to  rnmend  the  r^Uealiam, 

Noie. — Vids  Henltj'i  Btnknipt  Lmw,  tOI. 
Sending  K  bill  into  tbe  world  with  u  iadonemes^ 
is  "  git  iBK  ■  ersdit  to  tbe  psrty  wttli  eveir  pcnoa 
wbo  tskes  the  bill.*' 


1837.     J    LDCB  V.  IBWIH. 

Affidavit  to  hold  to  Bml—Declarmtiom-~ 

Variance. 

Jjgidatit  to  hold  to  bail  ttated  that  F. 
indorted  the  pramuaery  note  to  the  plaim^Jf, 
The  declaration  ttated  that  F.  tiidbraeri  19 
£,  and  E.  to  theplamtiffi—Held^  mat  m 
detU  varianee  to  enter  m  oooeretur  am  the 
fiaiZ-fwce. 

Humjrey  applied,  on  behalf  of  die  bai!, 
ibr  a  rme,  calling  upon  the  plamtiflT to  ahew 
cause  why  «i  exoneretmr  diould  not  be  en- 
tered upon  the  bail-piece  on  account  of  a 
variance  between  the  affidavit  to  hold  to 
bail  and  the  declaration.  The  action  was 
upon  a  promissory  note ;  and  the  aflSdavit 
to  hold  to  bail  suted,  that  the  note  was 
made  by  the  defendant,  and  delivered  by 
him  to  one  Frayarty,  who  indorted  it  to  the 
plaintiff.  The  declaration  stated,  that  tbe 
note  was  made  by  the  defendant,  who  d^- 
vered  it  to  Frwar^,  that  Fnttfortjf  miermd 
to  EyUtt  onid  Eylet  tnjoreed  to  <fa  plamt^» 
He  cited  WUkt  v.  Adcock{l), 

LoBD  Abihobk,  C.B. — If  diat  case  ia 
wrong,  it  is  in  the  6rst  instance,  in  con- 
sidering the  affidavit  to  hold  to  bail  good, 
when  it  was  ambiguous,  lliere  must  be 
no  rule. 

Pabkb,  B. — This  is  substantially  tbe 
same  note,  and  there  is  only  a  suppoaed 
difference,  which  can  mislead  nobody.  It 
is  difficult  to  suppcNTt  the  dedaion  yon 
rely  upon. 

Rwte  rented. 
(1)  8  Tub  Rsp.  n. 
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riBYINO  AND  AlIOTHER,)vAdA(lt)e 

1837.    \    turvived  Sir  Thoma$  And, 
Mot.  24.  1    Bart.,  and  Oeorge  Irv'mgt 
C    deceased^  o.  teitgu. 

Contract — Statute  qf  Limitation— Part 
htifwuiU  bgf  Agent — DeclaratUm, 

In  1826,  tnio  promissorif  notes  given  btf 
ike  defendant  to  the  pUunliff^  in  part  liqut' 
dotion  of  a  prior  debt,  became  due,  but  were 
not  poia.    In  1827,  an  arrangement  mat 
entered  into  between  the  parties,  the  terms  of 
niuck  were  contained  in  a  letter,  written  by 
tke  defendant  to  C.  his  agent,  to  the  following 
rfect : — **  /  kaee  to  request  you  will  accept  mif 
^of^  for  S45^  17«.t  at  four  months  date,  m 
Mettrs.  R.  ^  Co.'s  ( tke  plaintiffs)  favour, 
and  further,  pay  them  out  of  my  salary,  as 
Hit  Megestift  agent  and  Consul  GenenU  at 
MttddrOt  ( ivAtcA  as  my  duly  atUhoriaed  attoT' 
ney,  you  are  entitled  to  rec^ve  at  the  Foreign 
Office,)  the  turn  of  SOOl.  annutdly,  commence 
0^  the  80M  of  September  1828,  until  by 
ukA  annual  payments,  together  with  the  re- 
mittances of  the  proceeds  of  wine  at  Calcutta, 
( fpJuch  Messrs.  R.  ^  Co.  are  authorized  by 
their  agents  at  that  place  to  sell  for  niy 
account,)  the  remaining  balance  of  2,0002. 
ikall  be  discharged,  and  for  which  they  hold 
nttt  overdue  acceptances."    C's  acceptance 
of  the  bill  for  245/.  17*.  was  accordingly 
taken  by  the  plaintiffs,  and  the  annual  salary 
of  the  defendant  was  also  received  by  them 
M  September  1 880,  when  the  payment  of  it 
Mu  withheld.    Cerimn  remittances  .on  oc- 
emaU  ef  tke  wine*  ntenftsnecl  in  the  letter  were 
also  made  to  them  m  the  meannrhUe,  the  last 
of,  which  consieled  of  a  bill  dated  September 
1829,  payable  six  months  ^ler  sight,  which 
the  plaintiffs  received  in  March  18S0,  from 
F,  their  agent  in  Calcutta.    The  plaintiffs 
having  brought  an  action  in  June  1836, — 
Held,  that  upon  the  breach  of  the  agreement 
of  1827,  whtch  occurred  in  September  1830, 
by  non-payment  of  defendant's  annual  salary, 
a  new  right  of  action  arose  in  respect  of  the 
promissory  notes  due  in  1836,  ancf  still  held 
by  the  plaintiffs ;  and  that  in  such  action, 
the  pUuntiffs  might  properly  declare  upon 
tke  promissory  notes,  and  not  upon  the  spe- 
cial  agreement  of  1 827. 

HHdt  also,  per  Lord  Abiiver,  C.  B.| 
(Parke,  B.  dubitwite,)  $kat  the  f^aintiffs 
nught  recover  on  the  common  count  iipott  an 
aeanmt  slated,  inasmuch  at  though  fAe  ac* 

Hsw  SBklBI,  VII.— ExCilE4.  Ft. 


counting  was  in  1827,  yet  the  ri^ht  of  action 
in  respect  of  it,  eUd  not  accrue  ttU  September 
1880. 

Whether  apart  payment  hy  Inll  operatet 
to  take  a  debt  out  ^  the  Statute  of  Limita- 
tions, from  the  time  it  is  tent  or  received,  or 
pmd — quaere. 

Qtuere  alto,  whether  any  implied  acknow- 
ledgment so  as  to  take  a  debt  out  of  the  sta- 
tue, arises  by  a  part  payment  by  biU,  or 
otherwise,  made  by  an  agent. 

Assumpsit  upon  two  promissory  notesj 
for  1,187/.  lOc.  each,  dated  November  30, 
1824,  made  by  the  dfifendant  and  deliver^ 
ed  by  him  to  the  plaintiBs,  and  two  other 
partners,  then  alive  ;  one  note  being  pay* 
able  on  the  31st  of  December  1825,  and 
the  other  on  the  8l8t  of  December  1886. 
There  were  also  counts  for  money  lentt 
money  paid,  money  bad  and  received,  and 
for  money  found  to  be  due  on  an  account 
stated. 

Pleas — First,  to  the  whole  declaration, 
actio  non  accrevit  infra  sex  annot;  and  to  the 
money  counts,  non  astumpsit. 

At  the  trial,  before  Lord  Abinger,  C.B., 
at  the  Sittings  after  last  Trinity  term,  the 
following  facts  appeared  : — 

The  plaintiffs,  who  were  merchants  in 
London,  under  the  firm  of  Reid,  Irving  Se 
Co.,  had  for  some  time  past  had  exten* 
sive  mercantile  transactions  with  the  de« 
fendant,  a  merchant  residing  at  Madeira, 
and  who  had  also,  until  shortly  before 
bringing  this  action,  held  the  situation  of 
consul  to  His  Majesty  in  that  island,  la 
the  year  1 824,  the  defendant  came  to  Eng- 
land, and  at  that  time,  a  very  considerable 
balance  being  d,ae  from  him  to  the  plain- 
tiiTs,  certain  arrangements  were  entered 
into  for  its  liquidation,  which  at  length 
were  concluded,  upon  the  terms  contained 
in  the  following  letters.  The  first  was 
from  the  defendant  to  the  plaintiffs,  dated 
November  30,  1824  :— 

"Gentlemen, — I  b^  to  recapitulate,  in 
order  to  prevent  any  roisunderatanding 
hereafter,  the  terms  upon  which  you  have 
consented  to  dischkige  me  from  the  action 
you  commenced  for  the  recovery  of  your 
balance  against  me,  and  to  accept  a  com- 

rsition  for  the  payment  of  your  debt;  and 
hereby  confinn  the  arrangement  niost 
fully  on  my  part.    My  uncle,  Mr.  Robert 
E 
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Veitch,  has,  in  consideration  of  yonr  ac- 
ceding to  the  arrangement,  consented  to 
advance  you  1,000/.,  in  part  payment  of 
the  debt,  and  you  are  from  this  date  to 
debit  his  account  with  you  to  that  amount. 
I  have  also  this  day  given  an  order  on  Mr. 
Simon  Cock,  to  pay  you  the  further  turn 
of  1,000^  out  of  the  first  monies  which 
may  come  into  his  hands,  arising  out  of 
property  or  effects  received,  or  to  be  re- 
ceived, by  him  belonging  to  me,  or  to  my 
late  6nn  of  Scott,  Pringle,  Veitch  &  Co.^ 
and  I  confirm  that  order  as  irrevocable. 
I  now  inclose  you  my  two  promissory 
notes,  payable  to  your  order,  for  1,187/. 
10s.  each ;  the  one  due  the  Slst  of  Decern- 
bcr  1 S25,  and  the  other  the  S 1  st  of  Decem- 
ber 1826,  and  these  notes  are  given  to  you 
in  payment  of  the  remainder  of  your  claims 
against  me,  and  agreed  by  you  to  be  re- 
ceived, when  paid,  in  full  of  all  demands. 
As  a  security  for  these  two  notes,  I  hereby 
distinctly  confirm  the  u>pr(^riation  of  the 
.proceeds  of  certain  Madeira  wines,  shipped 
by  my  house  at  Madeira,  to  Mr.  John 
Park,  for  sale,  and  you  will  apply  such 
proceeds  towards  the  discharge  of  the  said 
notes ;  and  in  case  the  proceeds  of  the 
wine  shouldexceed  the  amountof  the  notes, 
you  will  be  accountable  to  me  for  such  sur- 
plus as  may  be  received  by  yon  on  that 
account;  but  in  the  evdnt  of  their  falling 
short  of  the  said  amount,  and  the  same  not 
being  paid  otherwise  when  due,  I  hereby 
engi^,  on  being  required  by  you  to  do  so, 
to  make  my  salary,  as  Consul  of  the  island 
of  Madeira,  subject  to  the  payment  of 
whatever  bdance  may  remain  unpaid." 

A  list  of  the  wines  above  referred  to 
was  then  set  out.  The  two  promissory 
notes  mentioned  in  this  letter  were  not  paid 
when  they  became  due,  nor  had  there  been 
sufficient  remittances  from  the  proceeds 
of  the  wines  to  satisfy  the  plaintiffs'  demand 
in  1&Z7.  In  that  year,  the  defendant  again 
came  to  England.  A  long  correspondence 
then  ensued  relative  to  the  payment  of  the 
balance  due  from  the  defendant,  who  ulti- 
mately authorized  his  agent,  Mr.  Cock, 
by  the  following  letter,  to  enter  into  a  &esh 
arrangemoit  with  the  platntiflb,  for  the 
liquidation  of  their  balance.  Tlw  letter 
was  dated  the  24th  of  September  18X7, 
and  addressed  to  Mr.  Cock,  and  was  at 
Mows:— 


"Dear  sir, — In  consequence  of  the  dis- 
cussions that  have  taken  place,  r^arding 
the  arrangements  required  to  be  made  fbr 
(he  final  liquidation  and  settlement  of  my 
accounts  with  Messrs.  Reid,  Irviiu;  &  Co., 
and  in  order  to  effect  this  object,  1  have  to 
request  you  will  accept  my  draft  for  2452. 
17f.,  at  four  months'  date,  m  their  favour, 
and  further,  pay  them  out  of  my  salary  as 
His  Majesty's  Agent  and  Consul  General 
at  Madeira,  (which,  as  my  duly  authorised 
attorney,  you  are  entitled  to  receive  at  the 
Foreign  Office.)  the  sum  of  300/.  annually, 
commencing  the  30th  of  September  IBUS, 
until  by  such  annual  payments,  together 
with  the  remittances  of  the  proceeds  of 
wihe  at  Calcutta,  which  Messrs.  Reid*  Ir- 
ving &  Co.  are  authorised  fay  their  agents 
at  that  place  to  sell  for  my  account,  the 
remaining  balance  of  2,000/.  shall  be  dis- 
charged, and  fbr  which  they  hold  my  over- 
due acceptances." 

This  letter  was  finwarded  to  the  ptun^ 
tiffs  by  Mr.  Cock,  who  assented  to  givebis 
acceptance  for  245/.  17«.,  and  the  terms 
contained  in  it  were  adopted  by  the  plain- 
tiffs. The  writ  was  sued  out  in  July  1836. 
It  appeared,  that  certain  remittances  from 
the  sale  of  wines  had  been  made  to  the 
plaintiff  by  Messrs.  Ferguson  &  Co. 
Calcutta,  who  were  their  correspondents ; 
and  that  the  last  was  made  b^  a  bill,  dated 
September  29,  1829,  drawn  by  Measrv. 
Ferguson  &  Co.  upon  Fairlie  &  Co.,  of 
London,  received  by  the  plaintiflb  in  March 
1830,  and  payable  six  months  after  sighL 
There  was  also  some  evidence  of  the  re* 
ceipt  of  a  dividend  2/.  the  {daintifi, 
wiuiin  six  years  of  the  tnne  of  actioo, 
brought  upon  a  policy  of  assurance,  effect- 
ed by  them  as  agents  for  the  defendant ; 
but  as  this  was  not  much  pressed  in  argu- 
ment, or  adverted  to  in  the  judgment,  it  is 
not  noticed  here.  At  the  ctoce  of  the 
plaintiffs*  case,  KeUy  applied  for  a  non- 
suit, on  the  ground,  that  the  actitm  was  out 
of  time,  and  that  the  declaration  waa  &o( 
supported  by  the  evidence.  The  learned 
Judge  overruled  the  objection,  and  the 
plaintiff's  had  a  verdict  for  1,557/.  principal 
and  interest,  with  leave  to  the  defendaot'a 
counsel  to  move  to  entn  a  ntmsoit. 

f etfy  bttring  mored  accordingly,— 

Mmk,  CreimwO,  and  /.  Bmfktf^  shewed 
cause  on  a  former  di^.— The  SUtata  of 
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Lifnitatioii*  is  no  bar;  as  thii  right  of 
action  accrued  within  six  years,  both  upon 
the  notes  and  the  account  stated.  First,  a> 
to  the  notes ;  a  right  to  sue  upon  them 
arose  upon  default  of  payment  in  1 826  ; 
but  the  defendant's  liability  upon  the 
notes,  was  deferred  by  the  arrangements 
proposed  in  the  letter  firom  the  defendant 
in  1827,  and  the  adoption  of  its  terms  hy 
the  plaintiffs.  The  talcing  by  the  plaintiff 
of  Cock's  acceptmce  for  9451. 17*.  was  a 
good  consideration  for  forbearance  to  sue 
upcm  the  overdue  notes,  and  constituted  a 
new  and  binding  contract,  upon  which  no 
right  of  action  accrued  till  September 
1830,  when  that  contract  was  broken  by 
non-payment  of  the  defendant's  annual 
salary  as  consul,  due  at  that  time.  The 
agreement  in  1827,  would  have  been  an 
answer  to  any  action  brought  upon  the 
notes  after  that  time,  but  before  I8S0. 
Then,  on  the  condition  being  broken,  the 
action  revives. 

[Parks,  B. — You  must  maintain  your 
declaration.  My  difficulty  arises  from 
ofMisidering  whether  you  should  not  have 
declared  cm  the  new  agreement,  and  not 
cm  the  notes.] 

A  new  implied  promise  as  to  the  notes, 
■rises  from  the  default  in  1830.  This 
action  did  not  accrue  till  that  time.  Se- 
condly, there  was  an  account  stated  in 
18S7,  on  which  no  action  accrued  until  the 
fiiilure  in  the  September  payment  in  1830, 
because  there  was  no  promise  to  pay  till 
then.  A  payment  was  made  of  part  of  the 
sum  found  due  on  that  account  stated,  and 
credit  giv^  for  the  remainder.  That  is 
like  the  case  of  goods  sold  and  delivered 
upon  credit,  where  it  is  sufficient  if  the 
action  is  brought  within  six  years  of  the 
expiration  of  the  credit ;  and  the  declara- 
tion need  not  be  on  the  special  contract, 
bat  in  the  general  form — Brooke  v.  WiuU 
(I),  Muuett  T.  iViee(2X  Helps  v.  Wvn- 
terboUom  (9). 

[Parke,  B. — Can  you  say,  that  in  1830 
there  was  a  right  of  action  for  monies 
found  to  be  due  from  the  defendant  to  the 
plaintiffs,  on  an  account  stated  between 
them  in  1887!] 

<l)  1  New  R*p.  330. 
<«>  4Ewt,  147. 

<3)  C  Ad.  431 ;  «.  c.  9  Law  J.  Rap.  K.B. 
U8. 


In  WhetUtey  v.  fFUIiamt(4),  a  promise 
to  pay  at  a  future  time  was  incorporated 
in  the  account  stated.  Here,  the  promise 
to  pay  at  a  future  time  is  to  be  gathered 
from  the  rest  of  the  agreement  then  enr 
tered  into,  which,  in  principle,  is  the  same 
thing.  The  language  used  by  Lord 
Abinger,  with  reference  to  a  document 
in  that  case,  is  applicable  here:  "The 
paper  proved  on  the  plaintiff's  part  being 
admitted,  ia  evidence  of  an  account  stated 
at  the  time  when  it  was  signed,  but  it 
shews  also  that  the  cause  of  action  did  not 
accrue  until  two  years  afterwards,  that  ist 
within  six  years  before  the  commencement 
of  the  action."  Thirdly ;  but  even  if  the 
right  of  action  accrued  more  than  six  years 
ago;  yet,  the  money  received  upon  the 
bill,  on  account  of  the  sale  of  wines  in 
September  1830,  was  a  part  payment, 
which  would  take  the  case  out  of  the  Sta- 
tute  of  Limitations.  That  bill  was  received 
by  plaintiff's  in  March  1830,  payable  six 
months  after  sight,  and  was  duly  paid 
when  it  became  due  in  September,  that  is, 
within  six  years  of  bringing  the  action* 
and  it  is  at  that  time  the  implied  promise 
to  pay  the  remainder  arises. 

[Aluerbon,  B. — Do  you  not  make  the 
agent  nho  pays  an  agent  to  make  an  ac- 
knowledgment? he  is  agent  merely  for  the 
actof  payment,  and  not  to  make  a  promise.] 

It  was  an  acknowledgment  at  the  time 
the  money  was  paid,  though  it  might  also 
be  so  when  the  bill  was  received.  The 
payment  of  the  bill  by  the  authorized 
agent,  is  as  much  an  acknowledgment  aa  if 
it  was  the  act  of  the  party. 

[PAakE,  B. — Ferguson  &  Co.,  of  Cal- 
cutta, were  authorized  to  make  the  part 
payment,  from  which  zprom$efor  the  rest, 
if  at  all,  may  be  implied;  but  the  agent 
whose  hand  pays  the  money  has  no  autho- 
rity beyond  that  bare  act.] 

Suppose  A.  and  B.  meet  on  the  1st  of 
January,  and  an  account  is  produced,  and 
a  demand  made  upon  B.  for  2,000L,  and 
he  says,  I  will  pay  1,000/.  on  the  1st  of 
March,  on  account  of  that  balance;  he 
meets  A.  on  that  day,  and  pays  him  1,000/. 
without  a  word  being  said  :  would  not  that 
operate  as  a  promise  for  the  remainder 

(4)  1  Hee.  &  W.  533 ;  ■.  c.  5  Uw  J.  Rt^ 
Eseb.  S3r. 
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from  the  Ist' of  March?  The  effect  of 
part  payment,  is  precisely  the  sane  as  it 
was  before  the  act  of  9  Geo.  4.  c.  14.  It 
is  the  act  of  payment  of  part,  that  aflSxes 
a  date  to  the  time  when  there  is  a  promise 
to  pay  the  remainder. 

Kelly  and  TomltnsoHy  contra.  —  The 
right  of  action  upon  the  overdue  notes  in 
1826,  was  not  suspended  by  the  arrange- 
ment made  in  1837.  The  defendant's 
letter  contained  no  new  binding  contract 
or  good  consideration  for  forbearance. 
All  that  appears  from  it  is,  that  the  platn- 
tiflfs  wished  to  shew  him  some  indulgence ; 
but  their  remedy  upon  the  notes  was  still 
cnpen,  and  never  for  a  moment  postponed. 
But>  it  is  said,  two  sufficient  benefits  ac- 
crued to  the  plaintiffs  from  the  arrange- 
ments in  1827,  to  constitute  a  gOoA  omsi- 
deration  for  forbearance.  First,  that  part 
of  the  balance  then  due  to  them  was  to  be 
received  from  the  sale  of  wines ;  hut  those 
were  at  the  plaintiffs*  disposal,  by  the  let- 
ter of  1824.  Secondly,  that  they  were  to 
have  the  benefit  of  the  defendant's  salary 
as  consul ;  but  that  would  not  constitute  a 
good  consideration :  (be  defendant  had  no 
property  in  it ;  it  might  be  discontinued 
at  any  hour ;  it  was  not  a  debt  due  to  him, 
which  he  could  assign.  It  is  a  mere  naked 
authority,  revocable  at  any  time,  as  be- 
twtea  Cock  and  the  defendant,  that  the 
former  should  receive  this  money.  If 
Cock  is  a  par^  to  die  agreement,  he  must 
be  a  party  to  an  action  to  recover  upon  it. 
It  is  importing  a  new  term  into  the  agree- 
ment, to  say  it  is  one  between  Cock  and 
the  plaintiffs  and  defendant,  in  which  Cock, 
without  any  consideration,  promises  to  pay 
money  to  the  plaintiffs.  The  defendant 
having  the  power  to  put  a  stop  to  the  re- 
ceipt of  this  salary  by  Cock,  this  constitutes 
no  consideration  whatever,  even  though, 
if  Cock  had  received  it,  he  might  have 
been  bound  to  pay  it  over. 

[Parks,  B. — You  state  the  case  too 
•tronglr,  when  you  say  this  is  no  {womise 
by  Cock ;  the  letter  is  addressed  to  him, 
and  he  is  to  receive  the  money;  if  he  had 
received  it,  there  would  have  been  no  dif- 
6culty  in  the  plaintiffs  maintaining  an  ac- 
tion against  him,  for  money  had  and  re- 
ceived.] 

Here,  there  is  no  money  in  hand,  but 
only  a  fund  from  which  money  may  pos- 


sibly be  derived ;  a  mere  pnuise  or  dot 
in  which  the  party  makii^  it  his  at  dw 
time  no  property,  has  never  been  held  a 
sufficient  consideration  for  a  Innding  pro- 
mise for  forbearance. 

[PARKt,  B. — If  a  new  person  were  pre- 
sently liable,  or  a  new  fund  absolutely  as- 
signed, that  would  form  a  good  consider- 
ation for  a  promise  to  forbear.] 

But  that  must  be  a  fond,  as  stock,  which 
may  be  made  immediately  available;  here 
there  was  nothing  but  a  bare  promise  to 
pay  by  instalments,  what  the  defendant 
was  bound  to  pay  immediately,  with  an 
agreement  to  apply  a  prospective  salary 
towards  that  payment.    But  sectuidly,  as- 
suming that  there  was  a  binding  consider- 
ation in  1827,  which  suspended  the  reroedv 
up<m  the  original  debt — upon  the  brein 
in  1830,  the  plaintiffs  had  two  remedies; 
first,  upon  the  original  contract  which  they 
would  continue  to  have,  for  whatever  re- 
mained to  run  of  six  years  from  the  time 
when  the  cause  of  action  first  accrued ; 
secondly,  upon  the  new  contract,  on  which 
they  would  have  six  years  from  the  breach. 
The  causes  of  action  accrued  on  the  notes 
when  they  fell  due,  and  on  that  cause  of 
action  the  declaration  is  fVaraed.  The 
statute  had  commenced  running  before  dw 
arrangements  in  September  18S7,  sod  it 
continues  to  run  when  it  has  commeaced, 
notwithstanding  a  subsequent  disability— 
Doe  d.  Dtmntre  v.  /one*  (5).    The  mere 
remitter  to  the  first  contract,  upon  dw 
breach'  of  the  new  one,  only  put  the  plun- 
tiffs  in  the  same  situation,  with  regsud  to 
it,  as  if  the  new  contract  had  never  been 
made.    The  breach  of  the  new  contract 
could  not  operate  as  an  acknowledgment, 
and  a  new  implied  promise  to  pay  die 
money  according  to  the  firat  contract. 
Next,  as  to  the  count  upon  the  account 
stated.  No  difference  is  made  by  the  new 
rules,  as  to  the  evidence  necessary  to  tup- 
port  such  a  count.    The  law  is  precisely 
the  same  as  if  the  old  count  existed.  Thii 
has  been  likened  to  a  common  count  for 
goods  sold  on  credit,  to  be  paid  for  by  a 
bill,  when  inde^atut  atsumpnt  will  ue, 
after  the  credit  has  expired  ;  but  the  old 
count  for  goods  sold,  is  quite  consistent 
with  the  facta  of  such  sale  and  deliTcry* 

(  A)  4  Tsna  Rsp.  Soa. 


Digitized  by  Google 


MICHAELMAS  TERM,  1887. 


S9 


SuppoK  the  ease  of  goods  sold  in  18S7t 
to  be  paid  for  in  18S8  ;  the  count  is  con- 
sistent in  stating  that  the  defendant  was 
indebted  for  goods  before  that  time  sold 
and  delivered  to  htm,  and  that  he  then  and 
there  (that  is,  in  18S8)  promised  to  pay  for 
thetn ;  but  the  count  on  the  account  stated 
is  "  for  money  found  to  be  due  on  an  ac- 
count then  stated  between  them,"  and  at 
that  time  the  promise  to  pay  aruea ;  the 
accounting  and  the  promise  are  at  the  same 
time ;  here  there  was  no  accounting,  in 
Act,  in  1880,  but  there  was  in  1827;  the 
|iromise  ia  to  pay  upon  request,  that  is, 
immediately,  ao  tl»t  six  years  had  expired 
long  before  the  action  was*  brought,  /n- 
debitaHu  asMumpsU  for  goods  sold  upon  a 
credit  is  a  peculiar  case,  and  was  admitted 
with  much  difficulty — Dutton  v.  Sohmonson 
(6).  The  account  stated  stands  on  a  dif- 
ferent footing.  If  the  promise  is  to  pay  at 
a  particular  day,  the  count  is  not  supported. 
Formerly,  it  was  considered  necessary  to 
support  the  count  with  such  precision,  as 
Co  prove  the  exact  sum  stated  in  it ;  but  that 
rigour  is  somewhat  relaxed — fVebber  v. 
Zttrt//(7),  and  Thompton  v.  Spencer  (6). 

[Parki.  B. — Your  objection  is,  that  the 
old  form  of  an  account  stated,  wUl  not  do 
Ibr  monies  to  be  paid  m  /mwro."] 

There  has  never  been  such  a  thing  as 
a  count  on  an  account  stated,  where  the 
promise  to  pay  was  at  a  future  time.  It 
18  a  promissory  note  then,  and  must  be  so 
declared  on.  If  the  defendant  had  died 
before  1880,  how,  on  this  declaration, 
could  his  executors  have  been  chfirged  ? 
A  promise  made  by  the  testator  after  his 
death,  could  not  have  been  alleged.  Then 
a  consideration  in  the  lifetime  o£  the  tes- 
tator, must  have  been  alleged,  and  a  pro- 
mise to  pay  by  the  executors ;  bat  thii 
was  a  promise  to  pay  upon  request,  on 
wlueh  an  action  accrued  immedtately. 
The  qneation  is,  whether  the  Statute  of 
Umitations  has  not  run  against  the  contract 
allied  in  the  dedaration. 

[Aldbkson,  6. — In  a  count  for  goods 
sold  and  delivered  on  credit,  you  say  that 
the  party  promised  to  pay  upon  request ; 
tb*t  ii  because,  when  the  credit  has  expired* 

<6)  3Bm.&Pii1.58S. 

(7)  tWais.Snuid.lSl. 

(8)  Bnllsr*!  Niu  Frins,  U9. 


a  promise  arises  to  pay  upon  request.  If 
this  were  a  binding  contract  in  1827,  the 
question  is,  whether  upon  the  breach  in 
1830  the  defendant  did  not  become  liable 
on  that  breach,  and  whether  the  law  will 
not  imply  a  promise  to  pay  on  that  breach.] 
This  is  not  like  an  ascertained  debt  in 
1827.  How  can  the  account  stated  in 
1 837,  of  the  balance  then  due,  and  a  con- 
tract entered  into  as  to  the  mode  of  pay- 
ment, imply  a  continuing  account  stated, 
and  a  promise  to  pay  the  same  balance  on 
request  in  September  1880,  when  the  ac- 
count had  undergone  much  alteration,  by 
the  accumulation  of  interest  on  the  notes, 
the  payments  by  instalments,  and  the  re- 
mittances on  account  of  wines!  If  the 
account  stated  is  to  be  extended  to  a  future 
day,  it  must,  at  all  events,  be  confined  to 
cases  of  a  precise  determinate  balance  due 
on  that  day ;  otherwise,  how  can  the  defen- 
dant apply  his  pleas?  But  thirdly,  this 
case  is  said  to  be  taken  out  of  the  Statute 
of  Limitations  by  a  part  payment  made 
by  means  of  the  bill,  from  the  proceeds  of 
wines  remitted  by  Messrs.  Ferguson  &  Co., 
and  received  by  the  plaintiffs  in  March 
1880,  above  six  years  before  the  action 
was  commenced,  but  actually  paid  by  the 
drawees  in  September,  which  is  within  six 
years  :  first,  this  is  not  such  payment  at 
all,  as  will  have  the  effect  contended  for ; 
the  argument  is  raised  upon  an  erroneous 
view  of  the  Statute  of  Limitations.  The 
words  of  that  statute  are  express,  that  the 
action  shall  be  brought  "within  six  years 
after  the  cause  of  such  action,  and  not 
after,"  and  contains  no  exceptions  as  to  a 
part  payment.  It  is  no  part  of  the  law  of 
England  that  a  mere  part  payment  is  enough 
to  take  a  case  out  of  the  statute ;  but  it 
has  been  held,  that  an  acknowledgment  of 
the  debt  shall  have  that  effect ;  and  upon 
the  same  principle,  where  acta  or  words 
accompany  a  part  payment,  so  as  to  «nount 
to  an  acknowledgment  that  a  remaining 
sum  is  due,  a  part  payment  has  the  like 
effect— 7%>pef<  v.  Heane(9\  Waters  t. 
7'onipjb'n«(10).  Secondly,  this  was  not  a 
payment  by  the  defendant's  agent.  The 
wines,  on  account  of  which  the  bill  waa 

(9)  1  Cr.M.&R.t5tii.c.3Uw  J.K»p.(f(.8.) 
Ezcb.  381. 

(10)  t  Cr.  M.  &  R.7S3;  s.  c.  5  Law  J.  Rep. 
(ha)  Eiob.  61. 
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remitted  by  Fei^uson,  had  got  into  his 
hands,  and  he  disposed  of  them ;  but  there 
was  no  evidence  that  he  was  the  defendant*! 
agent.  The  whole  evidence  was  of  a  con- 
signment of  the  wines  by  the  defendant  to 
his  ^nt  Parkes,  from  whom  they  got 
into  Ferguson's  hands.  In  the  letter  of 
September  1827,  from  defendant  to  Cock, 
he  says,  "  until  by  such  annual  payments, 
t<^ether  with  the  remittances  of  the  pro- 
ceeds of  wine  at  Calcutta  (which  Messrs. 
Reid,  Irving;,  &  Co.,  the  plaintiffs,  are 
authorized  by  their  agents  at  that  place  to 
sell  for  my  account),  the  remaining  balance 
shall  be  discharged."  Thirdly,  assuming 
that  Ferguson  was  the  defendant's  agent, 
a  part  payment  by  an  agent,  especially 
in  this  way,  by  merely  handing  over  a 
bill  to  the  plaintiffs,  will  not  have  the 
same  effect  upon  the  remaining  sum  due 
as  a  payment  by  the  principal ;  directly  it 
is  contended,  that  the  act  of  an  agent  is  to 
have  the  same  effect  as  that  of  »ie  prin- 
cipal, the  whole  reasoning,  by  which  a 

fiayment  has  been  held  to  be  an  acknow- 
edgment,  falls  to  the  ground.  Hie  trans- 
fer of  a  bill  in  this  way,  by  an  agent,  has 
no  effect  whatever  upon  the  residue  of  the 
debt.  If  it  is  once  admitted  that  the  act 
of  an  agent,  as  to  the  reaidue,  is  to  have 
the  same  effect  as  the  act  of  the  principal, 
a  party  is  enabled  at  any  time  to  revive  a 
debt  for  another,  and  defeat  the  statute. 

[Parks,  B. — Suppose  the  defendant  had 
deposited  goods  which  were  to  be  sold 
from  time  to  lime  by  an  agent,  nid  the 
proceeds  paid  to  the  plainti^  would  that 
take  the  case  out  of  the  atatnte  !] 

No;  tlie  agency  doea  not  extend  to 
making  a  promise  and  acknowledgment  for 
the  remainder  of  the  debt.  If  the  persons 
ordered  to  pay  the  money  are  unable  to 
do  so  at  the  time,  and  they  pay  it  by 
driblets  during  twenty  years,  and  the  pay- 
ment by  an  agent  is  a  promise,  the  sta- 
tute would  never  run.  Suppose,  between 
the  time  of  the  order  given  in  1827,  to 
apply  the  proceeds  of  these  wines,  and 
September  1S30,  the  defendant  had  died, 
could  the  plaintiffs  have  maintained  a  de- 
claration on  a  promise  made  by  his  exe* 
tutor?  A  promise  made  by  the  defendant, 
who  was  dead,  could  not  be  alleged.  Jclio 
no»  aecrevit,  &c.  would  be  a  dear  answer; 
nor  could  they  have  safd  the  executors 


made  a  promise — GreeH  Crane  (11), 
Sarellv.  lfiRe(12);  the  facU  would  not 
bear  them  out,  as  Messrs.  Ferguson  &  Co. 
were  not  agents  to  make  a  promise,  but  to 
sell  the  wines  and  forward  the  proceeds. 
This  will  also  defeat  the  Statute  of  Limiu- 
tions  in  another  way.  'By  the  act  9  Geo.  4. 
c.  14.  it  is  neeesssry  that  a  promise,  to 
revive  a  debt,  and  take  it  out  of  the  ope- 
ration of  the  Sutute  of  Limitations,  skaH 
be  in  writing;  but  a  promise  in  writing  by 
an  agent  is  not  sufficient;  it  must  be  made 
by  the  party  chargeable.  But  fourtlily,  if 
any  acknowledgment  of  a  larger  swb 
being  due  is  inferred  from  this  pajnnent 
by  an  agent,  that  acknowledgment  must 
apply  to  the  time  when  the  bUin  received 
by  the  plaintiffs,  and  not  to  the  time  when 
the  money  is  actually  paid  by  the  drawees, 
and  then  the  Statute  of  Limitations  is  a 
bar.  The  drttwea,  at  all  eoenfs,  were  not 
agents  to  make  a  promise  fiw  the  re- 
mainder of  the  debt.  The  nature  and  ex- 
tent of  their  agency  is  determined  by  the 
bill  itself,  which  expressly  directs  them  to 
pay  a  certain  sum  to  the  payees  or  onter, 
and  to  debit  the  drawer's  account  with 
the  amount.  The  bill  contains  no  allusion 
to  any  further  accounts  between  the  drawer 
or  his  principal  and  the  payees.  There  it 
no  admission  of  their  existence.  Theeflect 
of  the  bill,  so  far  as  relates  to  the  biH 
itself,  and  the  amount  covered  6y  if,  most  be 
determined  by  whether  that  amount  is 
extinguished  or  revived  by  the  payment  or 
non-payment  of  the  bill  when  it  becomes 
due;  but  quoad  the  residue,  if  the  bill  baa 
any  e»ect  at  all,  it  is  at  the  time  it  eosMS 
to  the  plaintiffii*  hands— Oovrn  t.  Foriler 
(13).  ThereParke,  J.  says,  "The reason 
why  a  part  payment  takes  a  ease  oot  of 
the  statute  is,  that  it  is  evidence  of  a  bmk 
promise.  Here  the  promise  must  be  con- 
sidered as  having  been  made  when  the  bill 
was  given,  and  not  when  it  was  paid." 
But  lastly,  the  form  of  declaring  is  wroi^. 
The  declaration  should  have  been  upon  the 
special  contract,  and  not  in  the  comnion 
form  upon  the  notes,  with  the  other  com* 
mon  counts.  An  express  acknowledgmeot 
of  a  debt,  accompanied  with  a  jwafi^ 
promue  as  to  the  mode  of  paymeAt,  Aoa 

(It)  «  Ld.IUym.  1101. 

SEtat,409. 
(13>  3  B.  «i  Ad.  50r. 
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pot  eoable  the  pUinUffto  «ue,  in  the  com- 
mon form,  upon  the  original  contract  on 
which  the  debt  arose ;  hut  he  must  declare 
upon  the  special  nmtract,  because  the 
promises  in  the  dedaration  in  the  common 
ibrm  are  absolute  promises,  which  are  not 
•upported  by  evidence  of  a  conditional 
promise —  Tanner  v.  Smart  ( 1 4),  Haydon  v. 
Williaiiu{\5),  The  promise  in  this  case, 
to  pay  the  debt  by  intUtlnunts,  would  not 
be  evidence  to  support  the  counts  upon 
the  notes,  where  tlie  promise  stated  it  10 
patf  nhat  due,  or  according  to  the  tenor 
and  effect. 

[Parke,  B. — It  did  not  appear  in  those 
cases  that  the  condition  was  performed, 
which  would  convert  the  qualiSed  into  an 
absolute  promise,  lliat  makes  the  dif- 
ference.] 

The  eSect  of  the  jud^;ment  in  those 
cases  is,  that  where  there  u  any  conditioB 
annexed,  you  must  declare  on  the  new 
contract.  The  form  of  the  account  stated, 
beibre  the  late  rules,  implied  a  promise  to 
psy/ortAiptfA  the  account  foynd  due  at  the 
time  of  accounting.  The  letter  from  the 
defendant  in  1827  would  not  support  such 
a  count ;  nor  has  the  alteration  in  the  form 
of  pleading  altered  the  legal  effect.  The 
recital  to  the  rules  of  Trinity  term,  I 
WiU.4,  'Pleading,'  shews  that  the  object 
was  to  save  expense,  fay  having  the  counts 
drawn  in  a  more  concise  form ;  but  there 
is  no  alteration  as  to  their  legal  effect. 
The  new  form,  in  declarations,  is  precisely 
the  same  as  that  used  before  in  j^as  and 
notiees  of  eet-<^.  It  was  never  miagined 
before,  that  there  was  any  difference  in 
efiect  between  declarations  and  pleas,  with 
notices  of  set-off,  as  to  the  account  stated. 

Z<OKD  Abinobs,  C.B. — I  am  of  opinion, 
that  this  rule  must  be  discharged.  I  think 
one  branch  of  this  question  is  perfectly 
dear,  and  that,  upon  that,  the  plaintiffs  are 
mdtled  to  retain  their  verdict.  Now,  what 
are  the  circumstances  of  this  case  X  In  the 
yea*  1 there  was  a  considerable  balance 
doe  frcnn  the  defendant,  a  merchant  at 
Madeira,  to  the  plaintiffs,  whidi  being 
made  up,  the  defeiuant  gives  two  promis- 
sory notes  for  the  amount,  the  first  of  which 

(14)  6  B.  fc  C.  fiOS  { s.  e.  5  Law  J.  Bap.  K.B. 
<i5)  7  Biag.  IfiS  ;  s.  c.  9  Law  J.  Rap.  CP.  16. 


became  due  in  18S5,  and  the  second  in 
182tf:  both  of  them  were  dishonoured. 
The  defoidant  came  to  London  in  1887, 
and  b«ng  liable  to  the  plaintiffs,  upon  the 
two  promissory  notes,  a  negotiation  is 
opened  to  satufy  the  balance.  The  diefen- 
dant  was,  at  that  time,  consul  at  Madeira, 
uid  entitled  to  an  annual  salary  from  the 
government,  and  he  makes  an  arrangement 
with  the  plaintiffs,  to  the  following  effect: 
that  they  should  take  Cock's  acceptance 
for  245/.,  pirtof  the  balance,  and  that  the 
defendant  should  give  Cock  a  written  au- 
thority to  pay  300/.  frmn  his  salary  as 
consul,  in  September  in  every  year ;  and 
also,  that  certain  proceeds  from  the  side  of 
wines  at  Madeira  should  be  remitted  to 
the  plaintiflb  in  liquidation  of  the  balance 
until  it  was  paid.   Hie  plaintiff^  accepted 
the  terms;  and  then  a  question  ariaes, 
whether,  upon  this  urangament,  there  is 
a  good  cMisideratiim  for  the  phuntifls* 
forbearance  to  proceed  upon  the  bills  at 
that  time.    I  apprehend  the  law  has  long 
been  settled,  that  where  the  security  of 
another  party  has  been  received,  that  is  a 
good  consideration  for  a  promise  for  for- 
bearance.   I  think,  there  is  no  doubt  that 
Cock's  acceptance  of  the  bill  of  exchange 
is  a  good  consideration.    In  September 
1828,  the  first  instalment  of  800/.  becomes 
due,  and  is  paid.  In  September  18S9,  the 
second  becomes  due,  and  is  paid.    In  Sep- 
tember 1830  the  instalment  is  not  paid. 
An  acdon  is  commenced  in  July  1836  upon 
the  promissory  notes,  with  a  comit  upon 
an  account  stated,  to  which  the  plea  is  the 
Statute  of  Limitations ;  and  the  qoeaUon 
is,  whether  the  plaintiffs  are  barred  by  the 
lapse  of  time.  It  the  plaintiffs  had  no  right 
of  action  whatever,  but  that  which  existed 
in  1824  and  1827,  and  nothing  occurred  to 
give  them  a  right  afterwards,  they  are  bar- 
red. But  the  question  is,  whether,  after  the 
•rrai^ment  come  to  in  1 827,  they  could 
have  then  brought  an  action  upon  the  ac- 
count stated  between  them  in  1824.  I 
think  th^  could  not,  and  that  the  right  to 
do  so  was  su^ended  by  the  ftresh  arrange- 
ment :  then,  it  is  plam,  that  no  right  of 
aetifm  accrtied  to  them  from  the  Tesnlt  of 
that  engagement  tilt  the  breach  in  makmg 
the  annuaJ  payment  in  September  1830 ; 
and.  it  is  admitted,  on  all  sides,  that  that 
breach  is  within  six  years  of  brii^i^  the 
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action.  But,  it  is  said,  die  plaintiffs  cannot 
recover,  in  this  form  of  declaration;  and 
then  we  have  to  consider,  whether,  upon 
the  breach  in  18210,  t^e  plaintiffs  are  re- 
mitted to  their  old  right  to  sue  in  the  same 
form  that  they  might  nave  done  in  1827  be- 
fore the  new  arrai^ement  was  come  to.  If 
it  was  a  new  question,  and  there  were  no 
autliorities,  it  might  be  said,  that  the  plain- 
tiffs should  have  declared  upon  the  new 
agreement  of  1827  ;  but,  it  has  been  set- 
tled by  many  old  cases,  that  the  party  is 
remitted  to  his  original  form  of  declaring. 
Theearlier  of  those  cases  arose  in  the  Court 
of  Chancery,  and  soon  after  the  passing  of 
the.Statute  of  Limitations,  when  defendants 
were  accustomed  to  plead  tlie  whole  sta- 
tute ;  and,  if  the  plaintiff*  relied  upon  a 
new  promise,  he  replied  it,  which  was  no 
departure,  but  now  the  form  is  to  ple^ 
** actio  non  accreoit"  &c.  The  reasim 
why  the  party  was  remitted  to  his  old  form 
of  declanng,.wa8,  that,  although  the  Sta- 
tute of  Limitations  intervened,  yet  if  there 
was  a  new  promise,  there  was  a  good  con- 
sideration in  foro  conscientue,  and  that 
equitable  consideration  was  good  for  a  pro- 
mise in  law.  Among  the  more  modern 
cases  is  that  of  Gould  v.  Johnson(16),  and 
Leapery.  Tatton{l7),  where  itwa8held,that 
the  plaintiff*  may  declare  on  the  original 
promise,  though  he  relies  upon  the  subse- 
quent promise  to  take  the  case  out  of  the 
Statute  of  Limitations.  It  ia  said  next, 
diat,  though  the  party  may  be  remitted  to 
his  origiul  right  upon  the  count  on  the 
notes,  this  rule  cannot  ajmly  to  a  count  on 
an  account  stated ;  but  1  cannot  see  why 
not,  as,  upon  the  statement  of  the  account, 
and  the  admission  of  a  balance,  a  promise 
to  pay  is  implied.  Where  there  is  an  en- 
gagement to  pay  in  a  particular  form, 
which  is  broken,  the  |wrty  to  whom  the 
engagement  is  made  is  then  remitted  to 
his  original  right,  and  the  law  presumes 
at  tketime  of  the  breach  ike  engagemaU  a 
promise  to  pay. 

In  V.  Carlisle(l8\  the  Court  held, 

that  the  party  was  entitled  to  decide  on 
the  original  right  of  action.  Here,  the 
right  of  action  accrued  only  from  the  time 
tm  contract  was  broken,  which  is  within 

(16)  t  Lord  TLmjm.  838. 

(17)  16£ait,4S0. 

(18)  1  a  fihek.691. 


six  years.  Then,  as  to  the  promissory  nolM, 
it  is  expressly  made  a  part  of  the  anaage- 
ment  in  1887,  that  they  shall  stand  at  a 
security :  is  that  part  of  the  emtxuA  to  go 
for  noUiingt  does  it  not  mean  that  the 
plaintiff  may  sue  upon  those  nqtes,  if  diat 
arrangement  be  brokm,  but  that  the  r^t 
to  do  so  is  suspended  while  it  is  obserredt 
Upon  failure  of  the  annual  payments  by 
instalments,  the  party  is  remitted  to  his 
original  right  upon  the  account  stated,  and 
ttpon  the  notes. 

Parks,  B. — I  am  also  of  opinicm,  that 
the  rule  must  be  discharged,  and  that  this 
case  is  taken  outoftheStatute<ri'LimilatioM 
by  the  terms  agreed  upon  between  the  p»- 
ties  in  1827.  An  arrangement  was  eometo 
inSeptember  inthatyear,  which  constiwed 
anew  and  bindit^  agreement, distinct fron 
the  original  debt;  and  the  questioB  u, 
whether  it  is  neoessanr  to  dedare  upon 
that  agreement,  or  whether  the  preseat 
form  of  declaring  will  do.  There  ia  no  letter 
signed  by  the  defendant,  importing  a  pro- 
mise to  pay  the  original  debt  upon  &ilar« 
of  the  arrangement  of  1887.  It  is  essen- 
tial, to  take  the  case  out  of  the  Statute  of 
Limitations,  that  there  should  be  a  new 
binding  agreement  on  a  new  consideration, 
and  I  think  there  was  one.  There  can  be 
po  doubt  that  there  was  a  sufBcient  ctmsi- 
deration  for  forbearance  on  the  plaintifi' 
part,  from  Cock's  acceptance  of  the  bill  of 
exchange  on  the  part  of  the  defendant ;  that 
ia  a  new  and  binding  engagement,  and  then 
ia  no  breach  of  it  untU  September  18M; 
and  then  the  question  vises,  whether  the 
declaration,  as  it  stands  at  presei^  is  suf- 
ficient, and  whether  the  case  is  t^en  o«t 
of  the  Sutute  of  Limitations.  I  think  it  is. 
Now,  the  effect  of  the  arrangement  in  18S7 
is,  that,  upon  the  happening  of  certain 
events,  the  original  debt  incurred  by  the 
notes  may  be  called  for ;  those  events  hap- 
pened in  18S0,  and  then  the  conditional 
promisetopaybecameabsolute.  Th«iap^y 
the  case  of  Stone  v.  Roger*  {1 9)  to  this  stats 
of  things,  where  it  was  objeetad,  that,nada 
Bomewnat  similar  circumstances,  the  {daiiH 
tiff  could  not  recover  upwi  a  count  for 
goods  sold  and  delivered.  As  there  stated 
Ue  ride  seems  properly  lud  down  by  Mr. 

(19)  tMM.&W«la.M;  a.  &  6  Uw  J.  lUp. 
(M.S.)  Exsh.  145. 
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8tarkte(S0),  that  "where  the  tenni  of  a 
special  agreement  have  been  petibrmed,  so 
as  to  leave  a  mere  simple  debt  or  duty  be- 
tween the  parties,  the  plaintiflT  may  give 
Ae  circumstances  in  evidence,  and  recover 
nnder  a  general  count  of  indebitatus  at  sum' 
jMt(."  So  here,  under  the  circumstances, 
the  defendant  may  be  declared  against  as 
being  indibUd  on  the  promissory  notes.  I 
had  rather  found  my  judgment  on  the 
counts  on  the  promissory  notes,  than  on  the 
count  upon  the  account  stated,  as  I  have 
had  considerable  doubts  as  to  the  latter, 
opon  which  I  give  no  opinion.  In  the  cases 
of  Taimer  v.  Smart  and  Hajfdm  v.  Wil-- 
lions,  there  is  nothing  to  shew,  that  if  the 
condition  bad  become  absolute,  the  par- 
ties might  not  have  declared  in  this  way ; 
where  the  condition  hais  been  fulfilled, 
there  is  nothing  to  shew  the  parties  might 
not  have  declared  as  upon  an  absolute  pro- 
mise ;  on  the  contrary,  in  Htnfdm  v.  nil- 
fiomi,  the  Court  ex|>ressly  guard  them- 
selves against  so  deciding.  In  Thompton 
V.  Of&ome(Sl)  and  Davxea  v.  Smith 
which  were  cases  at  Nisi  Prius,  no  doubt 
waa  intimated  that  a  conditional  promise  to 
pay  might  be  declared  upon  in  the  common 
form.  On  this  ground,  I  am  of  opinion, 
dint  the  plaintiSs  were  entiUed  to  recover 
npon  the  promise  which  became  absolate 
in  September  1880. 

AiDiBsoH)  B.— I  think  the  plaintiflb 
were  entitled  to  recover.  The  considera- 
tion for  the  new  promise  in  1827  was  suffi- 
cient; the  amusement  of  1827  contained 
many  terms,  which  were  so  far  fulfilled,  in 
September  1 830,  as  to  leave  only  the  simple 
duty  to  pay  the  promissory  notes ;  and,  if 
Bo,  they  may  declare  on  that  simple  duty, 
which  was  to  pay  the  promissory  notes  in 
existence  at  that  time.  I  am  of  opinion, 
that  there  was  not  only  a  contract  within 
six  years,  but  a  contract  properly  stated 
ii|>on  this  record,  and  that  the  rule  must  be 
discharged. 

GvmHST,B. — ^The  plaintiff^  agreeto  for- 
bear in  consideration  of  Coek's  acceptance 
in  1 827,  bnt  diey  are  to  be  remitted  to  their 
original  rights  when  there  is  any  failure  in 
the  payment  of  the  instalments ;  that  failure 
occurred  in  1880,  when  the  plaintiffs  were 

0)  S  Starkie  od  Erideaof ,  55. 
(Si)  S  Stark.  Rvp.  98. 
(SS>4£Sp.36. 
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entitled  to  sue  in  the  same  manner  as  they 
might  have  done  before  any  terms  were 
come  to  in  18S7. 

Rule  ^tehargetL 


Nov  8    y       BLBSSUT  V.  SLOHAK. 

Jrreit  m  two  Acti<mi — False  Inqtritm' 
ment. 

Where  a  party  it  arrested  in  two  odums, 
and  it  ditcharged  a»  to  both  at  the  tame  Hme, 
—Held,  that  cote  for  falte  wmitonmeHt 
doet  Mi  although,  am  hour  hemre  Ait  (ft*- 
charge,  the  arretting  tfficer  had  bee*  inform' 
edby  the  plaintiff  inoaeof  the  action*,  that 
JAof  action  was  aettled. 

Case  for  false  imprisonment. 
PUat — First,  not  guilty ; — second,  a  jus- 
tification under  a  writ  sued  out  by  one 

Price. 

New  assignment,  to  which  pleas,  first, 
not  guilty; — second,  ajustification  under  a 
writ  sued  out  by  <me  Lewis.  Replication 

de  injurid. 

At  the  trial,  before  Lord  Ahinger,  C.B., 
in  Middlesex,  it  appeared,  that  the  defen- 
dant was  a  sheriflT's  officer,  in  whose  hands 
were  placed  the  two  writs  mentioned  in 
the  pleas.  Beh)^  present  with  the  plain-' 
tiff,  at  a  house  in  Chancery-lane,  a  bail- 
bond  in  Price's  action  was  executed,  and 
when  this  was  done,  a  paper  in  blank  was 
signed  and  given  to  the  plaintifiT,  as  an  in- 
strument in  the  action  at  the  suit  of  Lewis, 
and  he  was  thereupon  discharged.  On  the 
following  day,  the  defendant  received  fees 
as  upon  an  arrest  and  discharge  in  this  last- 
named  action.  It  was  also  shewn,  that 
about  an  hour  before  the  time  of  the  trans- 
action in  Chancery-lane,  the  defendant 
was  informed  by  liewis,  that  the  action  at 
hw  suit  was  settled.  Upon  this  evidence 
die  phuntilF  was  nonsidted. 

Jervit  now  moved  to  set  that  nonsuit 
aside. — ^By  receiving  fees  in  Price's  action, 
it  most  be  taken,  as  against  the  defendant; 
that  he  arrested  the  plaintiff,  and  that  the 
discharge  was  from  that  arrest.  If  so; 
there  was  sn  illegal  detention,  for  which 
he  was  liable  in  damages,  to  be  estimated 
by  the  jury.  That  detention  was  wrong-' 
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ful  from  the  time  he  was  informed  that 
Lewis's  action  was  settled  ;  and  if  it  issaid 
that  the  plaintiff  was  then  in  custody  under 
the  other  writ,  still  there  was  a  period  of 
time  after  executing  the  bail-bond  in 
Price's  action,  during  which  he  was  ille* 
gaily  detained.  However  short  that  period 
may  have  been,  it  was  enough  to  giye  him 
a  right  of  action. 

Lord  Abinger,  C.  B. — The  dischai^e 
under  the  two  writs  was  contemporaneous. 
I'he  previous  detention,  even  if  said  at  the 
time  to  have  been  under  Lewis's  writ,  may 
now  be  referred  to  the  other ;  for  a  man 
may  justify  an  arrest  under  a  lawful  war- 
rant, though  he  intended  to  detain  under 
Qne  which  could  not  be  supported. 

Parke,  B. — I  think  the  nonsuit  was 
right.  The  first  plea  covered  the  whole 
period  of  detainer  under  Price'a  writ,  and 
the  plaintiff  faUed  to  nudte  out  any  detcn- 
titm  beyond  that  period ;  conseqaently,  on 
that  plea,  the  defendant  was  entided  to  a 
verdict.  He  was  also  entitled  to  a  verdict 
on  the  second  plea ;  and  this  being  so,  the 
plaintiff  was  properly  nonsuited. 

AiDERSON,  b. — If  a  person  by  a  false 
statement  prevents  another  from  obtaining 
his  discharge  from  custody,  there  msy  be 
an  action  of  a  different  description  against 
him,  but  no  such  injury  was  done  here; 
^nd,  therefore,  I  think  the  nonsuit  right. 

Avie  re/imd. 


'  1837.  > 
"Nov.  15.  S 
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'  Contract— Stamp — Jdmmiitra^on, 

The  declaration  allegal  that  the  plaintiff 
vgas  po»te$ted  of  a  house  for  the  residue  of  a 
txrtainterm,andofcertaingoods,  ^c.fAerna, 
and  agreed  with  the  defendant  to  assign  and 
deliver  them  on  a  certain  day,  at  a  price  to 
be  then  paid,  and  aoerred  a  readiness  and 
wiliingness  io  assign  and  deliver  the  said 
house,  goods,  ^c.  The  plea  traversed  the 
readiness  and  nalUngnese.  It  appeared,  in 
endtncCf  that  the  greater  part  of  the  house 
and  goods  were  burnt  shortly  after  the  agree- 
mentfOad  before  the  day  for  its  perform- 
ance : — Held,  that  whatever  ground  nught 
tsast  for  stqppoting  the  iataUioa  of  the  pasH 


ties  to  be,  that  the  agreement  shaM  he  csr* 
ried  into  effect,  as  far  as  drcumstancesmMld 
admit,  yet,  upon  the  issue  so  fhmdt  ih 
plaintiff  could  not  recover. 

An  indorsement  upon  the  agrsement,me(k 
before  breach,  extewUd  the  time  for  its  ]xr> 
formancefrom  the  1st  to  the  6th  y  Jammy: 
^Held  to  be  afresh  agreement. 

The  agreement  prootded,  that  ett&er  party 
making  default  should  pay  to  the  other  &OoL 
as  liquidated  damages.  Qucere — sikUcr 
the  indorsemenitfor  extending  the  lisie,  nes 
an  agreement,  the  matter  mhereff  ms  ^ 
the  veJm  XOi^  so  w  to  rejiwv  a  frm 
stamp. 

The  plaintiff  was  the  nidow  of  ths  letta 
of  the  house,  and  took  out  administration 
between  the  date  of  the  agreement,  a»d  tkt 
day  when  it  was  to  be  performed : — Held, 
that  a  plea  denying  her  possession  of  ths 
premises  and  goods,  as  allied  in  the  decis- 
nifMMi,  put  m  issue  her  mZr  at  the  dots  li 
the  i^eemenl,  and  thai  tmon  enek  issue  Ihs 
plaintiff  fml,  notmitMaudrng  ths  m6- 
e^ueta  grasU  of  adsmmUroi^on. 

The  declaration  stated  that  the  plaintiffiSt 
the  time  of  the  making  of  the  agrcemMtof 
the  defendant  thereinafter  mrationed,  was 
lawfully  possessed,  that  is  to  say,  /or  iie 
residue  of  a  term  of  six  years,  ^  asd  is  a 
certain  dwelUng'twuse  and  premises,  ^Ci 
and  also  of  certain  household fumiturs,  tt- 
nanti  fixtures,  chattels,  and  other  tffttts, 
then  being  on  the  uiidpremises;  and  then* 
apon,  on  the  9th  day  of  November  181^ 
by  a  certain  wreement  made  between  die 
plaintiff  and  Ue  defendant,  it  waa  agmd 
that  the  plaintiff ahouM  aeU  and  aisin  the 
said  lease,  with  the  ontbuildings  aiH  pr»- 
miset,  for  the  sum  of  2002^  and  tha  pump 
tiff  thereby  agreed  to  sell  to  the  defiadaat 
all  her  household  fiirnitnre,  tenants'  fix- 
tures, horses,  carriages,  hay,  com,  impl^ 
ments,  and  effects,  then  on  the  said  pr*-, 
mises,  which  she  might  have  a  right  to  selU 
at  a  &ir  valuation,  to  be  made  by  two  ap- 
praisers; and  the  plaintiff  agreed  tfastptw- 
aession  of  the  premisea  ahould  be  girts 
to  the  defendant  on  or  before  the  1st  of 
January  then  next,  on  being  paid  the 
aforesaid  premium  for  the  lease,  and  for. 
the  goods,  fixtures,  stf>ck  in  trade,  ssd 
eflects  ;  and  the  defendant  agreed  to  par- 
chaae  the  said  leeiei  Had  the  aaid  hoaie- 
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bbU  nmrimw,  kflnBtt*'fiatiiKt,ftc.,  and 
to  tilu  puKwim  and  pay  fin-  die  same 
OB  or  bmnre  the  aaid  let  day  of  January. 
And  the  partial  mntually  agreed,  that  if 
either  of  them  thonld  make  defiiult,  he 
dmold  pay  to  the  other  the  sum  of  500L 
ae  OT  in  tlie  nature  of  liquidated  damages. 
The  declaration  then  stated,  that  after  the 
making  of  the  agreement,  and  before  the 
aaid  Istof  Jannary,  to  wit,  on  the  31st  of 
.DcoembeT  1886,  by  a  memorandum,  in- 
dorsed on  the  back  of  the  before-mentioned 
agreement,  it  was  agreed  between  the  par- 
liea,  in  consequence  of  the  said  1st  of  Ja- 
nuary being  inconvenient,  to  postpone  the 
eorapletion  of  the  said  agreement  until  the 
6th  of  January.  Thephmitiffthen  averred, 
diat,  from  me  time  of  making  the  agree- 
ment hitherto^  jA«  mat  readif  and  mUmg 
to  asaign  and  omvey  her  interest  in  the 
premises,  &c.,  and  to  atngn  and  ddher  to 
ike  defendant  her  hmuehofd  ,fitrnitmVt  jbt- 
tttret,  kortes,  carnages^  hay,  com,  impfe- 
mentSf  and  ^cl»  at  qforetmd,  at  a  fair 
ai^Nraisement,  and  to  deliver  possession, 
tout  conqdete  and  Juljil  the  said  agreement 
upon  the  6th  day  of  Janwry.  The  de- 
^■ratiwi  conclude^  by  alleging  sundry 
Inreaehea  of  the  agreement  by  the  defen- 
duit. 

Piea* — First,  that  the  plaintiff  was  not 
poaseased  of  the  said  dwelling-house  and 
premises,  household  furniture,  tenants*  fix- 
Cures,  ehattcls,  and  other  e0ects,  or  any 
part  thereof,  in  manner  and  form,  &c. ; — 
second,  that  plaintiff  was  not  ready  and 
willing  to  assign  and  convey  the  e^te  and 
intoreat  which  she  had  in  the  said  dwelling- 
bouse  and  premises  at  the  time  of  the 
making  of  the  said  agreement ; — third, 
that  the  plaintiff  was  not  ready  and  willing 
to  assign  and  deliver  to  the  defendant, 
her  bonsebold  furniture,  tenants*  fixtures, 
horaea,  curriages,  hay,  com,  implements, 
aod  effects ; — fourth,  that  the  plaintiff  was 
not  ready  and  willing  to  deliver  possession, 
mmd  to  eemplete  and  fulfil  the  said  agree- 
ment, aecordii^  to  the  effect  and  meaning 
thereof,  in  manner  and  form,  &c. 

At  the  trial,  before  Lord  Abinger,  C.B., 
at  the  Middlesex  Sittings,  after  last  Trinity 
term,  the  plaintiff  proved  an  agreement 
with  the  defendant,  dated  the  8th  of  No- 
vember ISSBt  in  the  tarma  staled  in  the 
decUratioi^  and  upon  it  was  an  wnstamped 


MoMMient  for  postponing  the  time  for 
its  completion  from  the  1st  to  the  6th  of 
January.  It  appeared  that  the  plaintiff 
was  the  widow  of  a  sub-lessee,  and  that 
she  did  not  take  ont  administration  until 
the  80th  of  December  1886.  On  the  even- 
ing of  the  day -when  the  agreement  was 
entered  into,  the  principal  dwelling-house, 
and  a  great  part  of  the  furniture  and  effects 
were  consumed  by  fire.  The  defendant's 
counsel  objected  to  the  reading  of  the  in- 
dorsement upon  the  agreement,  on  the 
ground  that  tt  required  a  stamp ;  but  it 
was  received  in  evidence.  He  further 
contended,  that  the  plaintiff  had  no  right 
or  interest  in  the  subject-matter  of  the 
agreement  before  administration  granted, 
and  could  not  therefore  support  the  first 
issue.  It  was  also  objected,  that  by  the 
terms  of  the  original  lease,  a  licence  in 
writing  was  required  fiom  the  lessor  for 
any  assignment  or  underlease,  and  that 
none  was  proved.  On  this  last  point,  the 
Lord  Chief  Baron  directed  a  nonsuit ;  and 
in  this  term — 

KeUy  moved  for  a  rule  to  set  that  non-* 
suit  aside,  and  for  a  new  trial;  but  the 
argument,  on  shewing  eause,  bad  no  re- 
ference to  the  point  as  to  the  licence ;  and 
therefore  the  particular  facts  connected 
with  it  are  not  here  stated. 

Thetiger  shewed  cause.  —  It  will  be  a 
sufficient  answer  to  this  motion  for  a  new 
trial,  if  there  exist  any  grounds  upon  which 
the  plaintiff  ought  to  be  nonsuited.  The 
plea,  which  denies  the  plaintiff**  possession 
at  the  time  of  the  agreement,  raises  the 
first  objecdon,  via.  that  she  had  not  then 
teken  out  letters  of  administration,  and 
that  in  law  there  is  no  relation  back  to 
that  period,  so  as  to  confer  a  title  by  matter 
subsequent.  In  this,  there  is  a  well  esta- 
blished difference  between  probate  and  let- 
ters of  administration.  Doe  d.  Hornby  v. 
Qtenn{l)  decides,  that  an  agreement  en- 
tered into  by  an  executor  de  ton  tort,  does 
not  bind  him  after  he  takes  out  letters  of 
administration,  and  thus  shews  that  a  law- 
ful title  commences  only  with  the  grant  of 
administration.  So  in  Middteton'$  caae  {%), 
"If  A.  releases  and  afterwards  ukes  ad- 
ministration, that  ahall  not  bar  him,  for  the 

(1)  1  Ad.&EI.4«:  s.  e. 3 Law  J. Rep.  (nJk) 
K.B. 161. 
(t)  5  Co.  t8. 
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riglit  of  the  action  was  not  id  him  at  the 
time  of  the  release."  This  is  a  question 
of  contract,  and  the  possesion,  which  wronld 
have  given  a  sufficient  title  as  against  a 
wrong'doer,  is  not  enough  here.  Carmick 
V.  Blagrave  (S)  shews  the  materiality  of  an 
averment  like  the  present. 

[Lord  ABiHoxBt  C.B. — In  point  of  fac^ 
the  atatenwDt  of  tide  in  the  declaradon, 
exceeda  Uiat  which,  by  her  contract,  it  waa 
necessary  for  the  plaintiflT  to  make.] 

[Pakkb,  B. — llie  plaintiff  is  here  bound 
by  a  gratuitous  statement.  If  the  decla- 
ration had  been  framed  properly,  the  difB- 
culty  would  have  been  avoided.] 

The  next  ground  upon  which  there 
should  be  a  nonsuit  is  this :  to  prove 
the  agreement  for  postponing  the  time  of 
completing  the  contract,  as  alleged  in  tha 
declaration,  the  plaintiflT  producMl  the  ori- 
|pnal  agreement,  on  which  appeared  an 
indorsement,  made  subsequently,  and  con- 
taininjg  the  stipuUUon  for  postponement  ii| 
question.  To  this  an  objection  was  raised, 
that,  being  a  distinct  agreement,  it  required 
p  freab  atamp,  and  though  it  wu  written 
on  the  back  of  the  former  inatrument,  that 
rireumstance  made  no  difierence — Jteed  v. 
jDeertf(4).  Aer«u  v.  Xoive  (5)  is  an  autho- 
rity* Tliere,  upon  a  reference  to.  arbitra- 
tion, a  memorandum  had  been  written  on 
the  fly-leaf  of  the  arbitration  bond,  that 
the  time  for  making  the  award  had  been 
enlarge^  by  consent  of  the  parties,  and 
it  was  held  inadmissible  in  evidence  with- 
put  a  new  stamp.  Nor  can  any  distinction 
in  principle  be  made  on  the  ground,  that 
here  the  new  agreement  waa  made  Iwfore 
the  expiration  of  the  old.  whereas,  in  the 
case  cited,  the  memorandum  waa  written 
after  the  time  for  making  the  award  had 
elapsed ;  for  in  either  case  it  is  a  new  agree- 
ment, and,  as  such,  reqnirea  a  aump. 
Lastly,  it  appeared  from  the  evidence,  that 
on  the  very  day  when  the  agreement  was 
aigned,  a  great  part  of  the  house  and  fur- 
niture was  destroyed  by  fire.  It  waa 
impossible,  therefore,  for  the  plaintiff  to 
assign  all  the  articles  agreed  upon  at  the 
■tipuUted  time.    Now,  the  readiness  to 

(s)  4  Moo.  aoa. 

(4)  7  B.  &  C.  f  fit :  vide  jodpnant  of  Btjlt/,  J. 

(5)  4  Moo.  it  Scott,  44}  s^c.  1  Law  J.  Hop. 
<NAJ  CP.  150, 


assign  refers  to  the  artidea  compriicd  in 
the  original  contract,  and  that  coo  tract 
being  entire,  cannot  be  performed  in  part. 
The  plaintiff  must  shew  a  readinesa  and 
willingness  to  assign  aU  the  jmraiaea,  for* 
niture,  &e.,  included  in  the  agreemenc 
The  pleadings  do  not  let  m  the  aappontiaB 
that  a  waiver  took  fdace,  as  to  tha  part 
destroyed — that  diere  waa  any  new  ander- 
standing  respecting  the  property.  Then 
the  case  falls  within  that  put  by  the  Hea- 
ter of  the  Rolls,  in  Stent  v.  BaiiU  (9), 
where  he  says,  *'  If  I  should  buy  a  house, 
and  before  such  time  aa,  by  the  articles,  I 
am  to  pay  for  the  same,  the  house  be  burnt 
down  by  casualty  of  fire,  I  shall  not,  in 
equity,  -be  bound  to  pay  for  the  hooae." 
The  house  and  goods  in  it  remained  the 
property  of  the  vendor,  until  ahe  had  done 
all  things,  with  respect  to  them,  that  aha 
had  agreed  to  do,  and  way  risk  or  loas  iq 
the  meantime  would  iall  upon  her — 
evrf  V.  Fumell  (7),  Sugg  v.  MimeU  (8). 
Here  no  property  passed  until  the  goods 
were  valued.  At  die  time  of  the  fire^ 
therefore,  the  whole  nmained  die  pnqierty 
of  the  vendor,  and  he  had  no  power  after- 
wards of  fulfilling  the  contract  to  asai^ 
all  the  articles  enumerated. 

Kelljft  contriL. — [The  Court  directed  hia 
to  address  himself  to  the  last  points  ad- 
vanced in  argument.] — The  objection  of 
the  want  of  a  stamp,  is  unfounded.  The 
first  agreement  is  for  an  assignment  of  the 
property ;  the  indorsement  does  not  vary 
the  substance  of  the  agreement,  butmerely 
enlarges  the  period  of  its  performance.  If 
a  atamp  is  here  necessary,  then  it  ia  neces- 
aaay  in  all  cases  where  the  time  for  makiag 
an  award  is  enlarged  by  agreement  of  the 
parties,  /lo  power  to  that  effect  being  re- 
served to  the  arbitratora;  yet  in  anch  caaai 
a  stamp  ia  never  thoasht  of.  The  aatha* 
rity  cited,  of  StenmuT,Lom,  ia  not  in  poin^ 
because  there  is  a  gre^t  diftrenee  ia  prin- 
ciple between  an  enlai^enient  before*  aad 
one  after  the  time  of  making  an  award. 
In  the  former  case,  the  parties  contioos 
under  the  obligaticm  of  their  first  agree- 
ment, which  still  subsists,  and  whidi  tbey 
do  not  substantially  modify.   In  the  lattec 

(6)  s  P.  Wm.  tto. 

(7)  lClBpb.S40. 
11  Ei^tKk 
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case,  the  agreement  is  at  an  end ;  the  par- 
ties are  in  the  same  situation  as  they  were 
before  it  was  made ;  and  though  they  may 
profess  only  to  engraft  a  new  term  upon 
a  supposed  existing  sgreeraent,  in  reality 
they  enter  into  a  new  agreement,  and  in- 
troduce an  additional  term.  The  latter 
was  the  state  of  things  in  Stevens  v.  Lone. 

[Parks,  B. — What  difference  can  there 
be  in  point  of  law?  It  is  equally  an  agree- 
ment, whether  made  before  or  after  the 
time  has  expired.] 

[GvRMET,  B.— -The  one  is  an  agreement 
to  revive,  tbe  other  an  agreement  to  con- 
tinue* the  powers  of  the  arbitrator.] 

[AxDiBSoir,  B. — ^Is  not  this  an  agree- 
ment containing  a  new  term?  If  you  were 
to  plead  the  one  and  prove  the  other,  it 
would  he  a  variance,  for  the  plain  reason 
that  they  are  different  agreements.  You 
cannot  put  it  more  favourably  to  yourself, 
according  to  the  facts  of  the  case,  than  that 
it  is  an  agreement  to  waive  a  stipulation 
in  a  former  agreement.] 

At  all  events,  the  indorsement  does  not 
constitute  an  agreement,  the  matter  whereof 
ia  of  the  value  of  SO/.  The  stamp  laws 
are  to  be  construed  stricdy.and  if  there  is 
any  doubt  upon  the  objection,  it  ought  to 
be  disallowed.  Here  is  a  mere  sutottn- 
tion  of  one  day  for  another,  made  before 
tbe  time  for  performing  the  contract  had 
arrived,  and  not  after  it  was  broken,  or 
with  a  view  to  escape  a  penalty.  The  time 
given,  therefore,  was  of  no  value  to  either 
party  at  the  date  of  the  indorsement;  or 
perhaps  afterwards,  for  the  penalty  might 
never  have  been  incurred.  Testing  it  by 
the  value  of  the  idteration  merely,  it  cannot 
be  said  that  there  is  anything  to  bring  it 
within  the  Stamp  Act. 

QLoKD  Abihoer,  C.B.— 'There  was  a  pe- 
nalty to  arise  upon  non-perfornumce  of  the 
contract  by  a  given  day  :  an  agreement  to 
piMtpone  ^e  time  when  the  penalty  shall 
jbe  payable,  must  be  an  agreement,  the 
matter  whoreof  is  of  the  value  of  the  pe- 
nalty.] 

Suppose,  under  the  first  contract,  40^ 
.deposit  was  to  be  paid,  and  by  the  subse- 
quent agreement  61.  of  it  was  to  be  waived ; 
or  suppose  this  were  a  contract  to  add 
other  chattels  not  of  StOL  value  to  those 
previously  sold. 

£Aldbrsoii,  B.— That  wonld  be  merely 


a  conveyance  of  the  particular  things  ad- 
ded; but  here  is  a  new  conveyance  of  the 
whole  property  on  a  new  day.] 

[Lord  Abihoer,  C.B. — It  strikes  me, 
that  if  parties  agree  to  sell  a  given  number 
of  things  at  a  given  price,  and  afterwards 
two  more  are  added  of  a  value  under  SO/., 
that  is  not  a  contract  coi^ned  to  those 
articles,  but  is  a  contract  for  all  the  subject- 
matter  of  the  first  agreement,  with  two 
other  things  added.] 

The  other  objection  is,  that  the  premises 
having  beep  j^tly  destroyed,  the  plaintiff 
caimot  be  aaid  to  have  been  ready  and 
willing  to  assign  what  she  stipnlated  for. 
It  is  true,  that  the  house  was  burnt,  but 
an  assignable  interest  tn  the  land  remained ; 
and  it  might  be  a  question  for  the  jury, 
whether,  in  the  absence  of  notice  of  objec- 
tion or  withdrawal  from  the  agreement  on 
account  of  the  injury  done,  the  defendant 
did  not  assent  to  a  partial  performance  of 
the  contract.  It  might  not  have  been  the 
intendon  of  the  parties  that  the  agreement 
should  fail  altogether,  if  a  part  of  the  goods 
wss  not  forthcoming  on  the  day  fixed ; 
and  it  might  have  been  left  to  the  jury  to 
say,  whether  the  contract  had  not  been 
suintantially  complied  with. 

Lord  Abikgbb.  C.B.— I  think  that  the 
nonsuit  must  stand.  The  pleadings  shew 
an  obligation  on  the  part  of  the  plaintiff*  to 
perform  her  contract  on  the  day  stipulated 
in  the  very  terms  of  that  contract,  which 
was  to  assign  all  the  goods  on  the  premises, 
together  with  the  house.  She  was  notable 
so  to  perform  it,  and  therefore,  as  regarded 
the  defendant,  the  contract  was  not  bind- 
ing. It  is  true,  as  suggested  by  Mr.  Kelly, 
that  very  probably,  in  point  of  fact,  the 
parties  entered  into  some  new  agreement 
for  rebuilding  the  house,  and  for  taking 
what  remained  of  the  goods;  and  if  so, 
they  might  have  been  bound  by  the  first 
contract,  so  far  as  circumstances  would 
admit;  but  the  pleadings  bind  the  plaintiff 
to  her  contract  to  convey  alL 

Paub,  B. — I  am  of  the  same  opinion. 
Upon  the  first  question,  whether  the  alle- 
gation was  proved  that  the  plaintiff  was 
possessed  modo  et  formd,  I  think  that  it 
was  not  proved,  though,  perhaps,  there 
might  be  a  doubt,  whether  that  was  a  ma- 
terial issue,  the  true  question  being,  whe- 
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ther  the  oontiracting  party  could  make  m 
good  title  at  the  time  nhm  the  agreement 
w&fl  to  be  carried  into  effect.  I  have  alto 
■onie  doubt  nhetber  the  subject*  matter  of 
the  indorsement  was  of  the  value  of  20/., 
and  I  should  not  nonsuit  on  that  ground 
alone,  though  I  certainly  think  it  was  an 
agreetnent.  But,  on  the  other  objection, 
that  the  contract  was  not  fulfilled.  I  think 
the  plaintiff  ought  to  be  nonsuited.  The 
declaration  alleges,  first,  what  was  to  be 
done  by  the  parties,  and  then  an  averment 
of  readiness  and  willingness  to  assign  and 
deliver  the  house  and  goods,  specifying 
them  in  words  as  large  as  those  of  die 
original  agreement.  Then  the  plea  tra- 
verses that  averment,  and  on  issue  taken 
on  that  traverse,  it  appears  that  great  part 
of  the  articles  included  had  been  previously 
burnt,  and  therefore  the  issue  on  the  part 
of  the  plsintiflf  is  not  maintained.  I  agree, 
that  it  may  be  the  foundation  of  a  new 
agreement  to  tske  what  was  left;  but  in 
that  case,  the  declaration  should  have  beeii 
framed  accordingly. 

Aldbrson,  B. — I  am  of  opinion  that  the 
Indorsement,  extending  the  time  fbr  per- 
formance of  the  contract,  required  a  new 
stamp,  as,  for  instance,  would  a  similar 
alteration  of  a  policy  of  insurance,  but  for 
the  sUtute  85  Geo.  3.  c.  63.  s.  13 — Ken- 
tingtoH  T.  IngUt  (9),  If  1  buy  a  house  for 
habitaUon,  the  time  would,  even  in  equity, 
be  considered  of  the  essence  of  the  con- 
tract. In  Small  j4ltmtod(\0)  an  altera- 
tion, on  the  back  of  an  agreement,  was 
held  to  require  a  fresh  stamp,  under  cir- 
cumstances analogous  to  the  present. 

Gdrnet,  B. — I  give  no  opinion  on  the 
question  of  the  stamp;  but  there  can  be 
no  doubt  that  the  plaintiflT  was  not  ready 
and  willing  to  perform  the  contract  al- 
leged, when  the  house,  which  waa  the  prin- 
cipal part  of  the  subject-matter,  had  oeen 
previously  destroyed. 

Rule  ^Rukarged  (1 1). 

(9)  8  Eut,  t79. 

( 10)  Not  reportod  on  tbU  point, 

(11)  Tbat  an  agreement  for  tbi  eiUnaioo  of  tba 
tins  ia  SD  ftgreement  within  the  Statute  of  Frauds, 
vido  Stovell  v.  Robinsoo,  6  Law  J.  Rap.  (ma)  CP. 
Sff6. 


1887.  1 
Nov.  16.  / 


DAVIIS  V.  UOTD. 


Proceii — Indortement  ^  Deld  on  Writ 
of  Summont — Bribery, 

In  an  action  for  penaUiet  for  bribery 
tmder  the  Mmieipal  Corporation  Act,  the 
wrU  of  twmmoiM  need  not  be  tndoned  with 
the  amount  of  debt  and  costs. 

This  was  an  action  of  debt  for  penalttes, 
for  bribery  under  the  Municipal  Corpora- 
tion Act.  The  writ  of  summons  had  no 
indorsement  of  the  amount  of  debt  and 
costs,  as  required  by  mle,  Mich.  3  Will.  4. 
reg.  S  i  on  which  gronnd— 

Riekard*  obtained  a  rule  to  set  the  writ 
aside. 

WeM)y  shewed  cause,  and  contended, 
that  this  waa  not  a  case  within  the  rule, 
which  did  not  apply  to  every  action  of 
debt— Aoalimtf  v.  Dakei/M  (1). 

Pabks,  B. — The  indorsement  is  not  ne- 
cessary in  such  a  case  as  this.  Ia  the  de- 
fendant to  have  only  four  days  within  whidi 
to  compound  for  the  penalty  X 

Aldbrsoit,  B. — This  is  not  a  writ  served 
for  payment  of  a  debt  merely.  The  ver- 
dict in  the  action  may  disqualify  the  defen- 
dant for  civil  offlees  for  lifo. 

Rvle  JSeeiarged. 


ATTOaKKT  OINUAL  V.  CATT. 


1837.  ■) 
Nov.  16.  S 

6  Geo,  4.  c.  108.  s.  ^B—IUegal  tAi- 
sAtflptn^. 

The  defendant,  at  Rye  and  m  Londtm, 
made  arrangement*  with  M.  to  taie  «  eessei 
to  the  coast  of  Holland,  and  to  reenoefrem 
OMtker  vessel  wlueh  was  to  meet  Um  tker», 
a  cargo  of  prohibited  goods,  to  he  takem  hm 
him  to  a  port  in  Ireland,  and  there  Uptdtd. 
7%w  was  accerSagly  done:— Held,  thai 
the  unshipping  from  aneveoeelwem  the  ki^ 
seas  to  another,  ef  fftoie  MtewM  to  he  ms- 
paiUd,  and  aftermards  gc<w%  impmit4  hm 
the  United  Kingdom,  wasantUegal  — 


(1)  •  Dowi  P.C.  sat. 
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ping,  wUhin  the  meaning  oj  6  Geo.  4.  c.  1 08. 
1.  45,  owf  <Aa<  fJU  defendanl  was  rightly 
emw^ted  on  an  ittfi/rmation  under  that  act, 
if  bang  "eoneemtd"  tkerem. 

This  was  an  information  upon  the  6 
Geo.  4.  c.  108.  8.  45,  tried  before  the  Lord 
Chief  Baron  ;  and  a  verdict  having  been 
given  for  the  Crown, — 

Jervie  moved  to  set  that  verdict  aside. 

T/te  SoUeUor  General  shewed  cause. 

The  facts  of  the  case,  as  well  as  the  line 
of  argument  used  upon  the  motion,  will 
sufficiently  appear  from  the  fidlowing 
judgment : — 

LoBO  Abihgbr,  C.B. — The  third  count 
of  the  information  charges  the  defendant 
with  penalties  of  treble  the  value  of  a 
auanuty  of  foreign  tobacco,  which  it  is 
uleged  he  was,  at  Ratdiffei  in  the  county 
of  Middlesex,  concerned  in  unsbipping, 
the  same  being  goods  prohibited  to  be  im- 
ported into  the  Vnited  Kingdom. 
The  facts  of  the  case  are  these : — 
The  defendant  was  the  master  of  a  ves- 
sel called  the  Hope,  belonging  to  the  port 
of  Rye.  At  Rye,  and  also  in  London,  he 
held  consultations  with  a  witness  of  the 
name  of  Mo^lan,  with  whom  he  agreed, 
in  consideration  of  receiving  5501.,  part  of 
which,  SOL,  was  paid  in  himd,  to  t^e  his 
Teasel  to  Hull,  to  correspond  from  Uience 
with  a  persim  of  the  name  of  Minter,  at 
Flushing,  then  to  take  his  vessel  near  to 
the  coast  of  Holland,  and  to  receive  from 
s  vessel  which  Minter  was  to  dispatch  fbr 
that  purpose,  a  number  of  bales  of  tobacco  ; 
then  to  proceed  to  Neath,  in  Glamorgan- 
shire, to  receive  on  board  a  cargo  of  culm, 
which  was  to  be  laid  over  the  tobacco,  for 
the  purpose  of  concealing  it,  and  then  to 
uke  the  cargo  of  tobacco  in  that  vessel  to 
Youghal,  in  Ireland. 

This  agreement  was  executed.  The  de- 
fendant went  with  the  vessel  to  Hull;  he 
wrote  to  Minter,  he  then  sailed  in  ballast, 
oatensibly  for  Neath.  On  the  high  seas,  off 
the  coast  of  Holland,  he  received  on  board 
the  Hope  from  a  Dutch  vessel,  S30  bales  of 
tobacco,  60lb.  in  each  bale,  and  concealed 
them  under  the  ballast.  He  went  first  to 
Yarmouth  Roads,  in  the  Isle  of  Wight, 
where  the  vessel  was  overhauled  by  reve- 
nue officers,  who^  howereti  did  not  dis- 


cover the  tobacco  i  from  thence  he  sailed 
in  the  vessel  to  the  port  of  Neath — ^lay 
their*  a  considerable  time — took  in  the 
ca^o  of  culm,  placed  that  over  die  to- 
bacco, sailed  to  Yeughal,  in  Ireland,  and 
there  landed  the  tobacco. 

It  has  been  objected  by  the  counsel  for  the 
defendant,  that  the  only  act  of  unshipping 
this  tobacco  was  in  Ireland,  where,  of  course, 
in  that  case,  the  information  ought  to  be 
tried ;  to  which  it  was  answered,  that  the 
transhipping  it  from  the  Dutch  vessel  in  the 
Hope  on  the  high  seas,  with  intent  to  tak& 
it  to  Neath,  and  afterwards  to  Youghal,  in 
Ireland,  where  it  was  to  be  landed,  was  aa 
unshipping  witliin  the  meaning  of  the  stat^ 
6  Geo.  4.  c.  108.  8.  45,  and  that  the  de- 
fendant was  concerned  ia  England  in  that 
unshipping.  It  is  by  that  section  enacted, 
"  that  any  person  who  shall,  either  in  the 
United  Ki^dom  or  in  the  Isle  of  Mao, 
assist^or  be  otherwise  concerned  in  the  un- 
shipping of  any  goods  which  are  prohibited, 
or  the  duties  of  which  have  not  been  paid 
or  secured,  shall  forfeit  either  the  treble 
value  thereof,  or  the  penalty  of  lOOf,,  at 
the  election  of  the  commissioners  of  His 
Majesty's  Customs  ;"  and  it  is  averred  in 
the  information,  that  the  commissioners  of 
Customs  have  elected  to  proceed  for  the 
treble  value. 

The  tobacco  in  question  was  prohibited 
to  be  imported,  being  packed  in  bales  of 
60lb.  each,  whereas  the  statute  6  Geo.  4. 
e.  107.  s.  Oi.  (in  the  table,)  prohibits  its 
importation  unless  in  hogdieads,  caslui 
chests,  or  cases  weighing  4£0lb. ;  if  from 
the  Rast  Indies,  the  weight  required  is , 
lOOlb.  The  question  for  the  considers^ 
tion  of  the  Court  is,  whether  the  defendant, 
having  at  Rye  and  in  London  arranged 
this  plan,  which  he  afterwards  executed 
to  the  very  letter,  has  or  has  not,  in  Eng- 
land, been  concerned  in  unshipping  goods 
which  were  prohibited — which  were  in- 
tended to  be,  and  which  were,  brought  by 
him  into  the  United  Kingdom,  first  into 
Neath  in  Glamorganshire,  and  afterwards 
into  the  port  of  Youghal,  in  Ireland, 
where  they  were  actually  landed  by  the 
defendant  himself.  The  act  of  parlia- 
ment has  not  required  that  the  unshipping 
should  be  withhi  the  United  Kii^om; 
the  ofllence  cimsiste  in  being,  withm  the 
United  Kingdtmi,  concerned  in  unduppiog. 
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The  case  of  The  King  v.  Tomselt  (1),  which 
was  decided  in  this  court,  in  Easter  term, 
iSSSf  involved  this  very  question.  In  that 
case,  the  defendant  at  Dover  hired  a  Dover 
hoy,  to  meet  in  her  voyage  to  Lcmdon  a 
boat  from  the  French  coast,  with  a  cargo 
of  foreign  silks,  which  he  was  to  receive 
on  board  the  hoy,  and  convey  to  Lon- 
don, concealed  under  the  ballast.  The 
Dover  hoy  did  meet  that  boat  accord- 
ingly, about  two  miles  from  the  shore, 
within  limits  which  commissioners  appoint- 
ed under  the  stat.  13  &  14  Car.  3.  c.  11. 
had  assigned  to  the  port  of  Dover.  She 
received  the  silks  from  that  vessel,  and 
brought  them  into  the  port  of  London, 
where  they  were  discovered  and  seized. 
The  Court  decided,  that  the  defendant 
having  made  the  arrangement  at  Dover, 
was  concerned  in  the  unshipping,  and  that 
the  unshipping  from  the  French  boat  to 
the  hoy,  with  a  view  to  their  being  laid  on 
land,  was  an  illegal  nnshipment,  within  the 
meaning  of  this  act  of  parliament,  without 
any  reference  to  the  limits  of  the  port  of 
Dover.  And  the  Court  sees  no  reason  to 
differ  from  that  judgment. 

The  principle  in  this  case  is  the  same. 
Whether  the  unshipping  be  from  a  small 
to  a  lai^  vessel,  or  from  a  large  to  a  small 
vessel,  or  from  a  vessel  into  the  sea,  which 
in  the  case  of  tubs  of  liquor  is  of  frequent 
occurrence,  cannot  make  any  difference, 
Whether  the  unshipping  be  within  two 
miles  of  the  English  coast,  or  whether  it  be 
within  two  miles  of  the  coast  of  Holland, 
cannot  make  any  difllerence.  In  any  case, 
the  act  is  on  the  high  seas,  and  without  the 
limits  of  any  English  county.  We  are, 
therefore,  of  opinion,  that  the  unshipping 
in  this  case  is  an  unshippiog  within  the 
meaning  of  the  act  of  parliament ;  and  tliis 
rule  must  be  ducharged. 

Jiule  ducharged. 


18S7  C*^*  aUBBH  V.  THE  SHBEIFF 
Nov    18    >  HIDDLBSBX,  HI  OIGNAH 

Sheriff— AUachmeiU  for  not  hrininne  in 
the  Body. 

j(fier  eleven  o'clock  upon  the  17 th,  notice 

O)  tCr.  H.  &  It.170;  s.0.  4  Ltv  J.  Rep. 
(■A)Eidi.  171. 


^ jHtli^ation  of  bail  mu  given  for  the  SO(A. 
On  that  day  (Aey  being  tmabU  to  jiu^f J/t  <"» 
acctmnt  of  the  irregularity  of  nof  icr,  at  three 
o'clock  Jurther  time  wot  gieen  tiU  the  28rd. 
A  nrrit  of  eUtackment  agmiut  the  ekaiffjot 
mot  hringing  in  the  bodp  on  the  SOtk  Aostsg 
been  oAtotitM,  if  fwu  duchargedtwUkeoOt, 

The  defendant  in  this  action  was  ar- 
rested June  the  6th;  the  sheriff  ruled  to 
return  the  writ  on  the  7th ;  special  bail  put 
in  on  the  ISth  ;  notice  of  exception  to  boil, 
and  the  sheriff  ruled  to  bring  in  the  body 
on  the  1 6tfa ;  notice  to  justify  on  the  SOth 
was  given  on  the  17th,  but  was  not  served 
till  after  eleven  o'clock  on  that  day  ;  bail 
appeared  to  justify  at  chambers  on  the  20tb, 
when  it  was  objected,  that  the  notice  of  the 
]7th  was  served  too  late,  and  the  defen- 
dant having  obtained  three  daya  further 
time  to  justify,  for  this  irr^alarity,  the 
following  order  was  made  by  die  leaned 
Judge  on  the  20th: — "I  do  order  that  the 
bail  have  three  days  further  time  to  justify 
in  this  action,  without  prejudice  to  the 
question  as  to  the  sheriff  being  in  con- 
tempt." This  order  was  made  at  three 
o'clock,  and  on  the  S4th  the  bail  justi- 
fied. 

Humfrey  obtained  a  rule  calling  upoa 
the  plaintiff  to  shew  cause  why  the  writ 
of  attachment  issued  by  him  against  the 
sheriff  of  Middlesex,  should  not  be  dis- 
cha^ed,  with  costs. 

^eteredorff  shewed  cause. — ^This  rule 
must  be  disdia^ed.  As  there  was  no  jus- 
tification on  the  SOtb,  the  sheriff  ms  then 
in  contempt ;  and  is  not  the  leas  so  now, 
though  bail  justified  afterwarda.  The 
rule  Hil.  terra,  3  Will.  4.  provides.  "  that 
if  a  rule  of  court  or  Judge's  order  to  retura 
a  writ  of  capias  shall  expire  in  vacatim, 
and  the  officer  shall  return  cepi  rarpw 
thereon,  a  Judge's  order  may  thereupon 
issue,  requiring  the  sheriff,  within  the  like 
number  of  days  after  the  service  of  sodi 
order,  as  by  die  practice  of  the  Court  is 
prescribed,  with  respect  to  rules  to  bring 
in  the  body  issued  in  term,  to  bring  the  de- 
fendant into  court,  by  forthwidi  puttii^  ia 
and  perfecting  b^  above  to  the  aetioa; 
and  if  the  sheriff  shall  not  duly  obey  sndi 
order,  and  the  same  shall  have  been  nude  n 
rule  of  court  in  the  term  next  folknrti^  it 
ahall  not  be  necessary  to  serre  sodi  rale 
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»f  mat.  Of  to  aiiko  My  ftorii  dsmald 
dMimn;  but  w  tttadnnent  abiH  mm 
ferthwitb  for  diaobedienoe  ei  tucb  order, 
whether  the  bail  shall  or  shall  not  have 
been  pot  in  and  perfected  iathe  Bteantime." 
He  also  cited  The  King  v.  the  Sberiffof 
Middkax  in  Watta  v.  Hamilton  (1). 

HwKfreift  contra.  Here  tbt  sheriff 
never  was  in  eoBtempt ;  and,  therelbre, 
Ac  role  of  Hilary  term,  S  Wfll.  4,  does 
not  apply.  He  had  the  whale  of  the  SOtb 
t»  bring  in  the  body,  and  he  m  not  to  be 
pngacKeed  by  an  order  made  at  three  o^dook 
on  that  day,  giving  the  b^  fiwther  tine  to 
jaaciiy  till  the  S3fd.  HenigbtbaTebroaght 
m  the  defendant  or  perfe^cd  ipeeial  baU- 
later  in  the  day  on  the  SOth,  if  the  order 
had  not  been  made. 

[AxDsaaoir,  B.— The  whole  eBoet  of 
the  order  at  to  this  is,  that  if  the  sheriff 
was  already  in  contanpt  when  tW  ovder 
was  nude,  he  was  to  continue  so.  It  pro- 
bably having  been  argued  before  the  Judge, 
ibM  the  sheriff  was  in  contempt  by  tbr  Imii 
DDt  justifying,  the  order  was  nada  wilb- 
ont  prejudioc  to  that  question. 

Per  Curiam. — It  appears  that  the  order 
m&y  be  put  out  of  me  question  entirely. 
It  seems  to  have  been  unnecessary  to  have 
niserted  in  it,  "  without  prejudice  to  the 
qnestion  as  to  the  sheriff  being  in  con- 
tempt." Those  words  were  put  in  ex  majori 
eauteUL  It  does  not  appear  that  the  sheriff 
evar  was  in  cootampt.    The  rufe  moat  be 

AhnluUf  with  ctati. 


1&37. 


f  ncnssoH  ahd  avbtrek,  a»- 

*  *  (    BAjnrircpT,  e.  tkottir. 
F'ana)iee----^»tendMen<--Anm£rojfc«r. 

TroKrferwaiekef*  PZm,  «Acy  mrr 
deponUd  mth  the  defendant,  a  pamArakerr 
fite  »Kvximg  momif  advanced  hy  Aimv  vAicA 
Jbnd  not  been  repaid.  Replication, «  aatnou* 
contract  for  a  loan  exceeding  lOt.,  upon 
mkieh,  taerc  than  hmful  interat  vtm»  to  be 
paid,  amdon  wkick  it  mu  agreed,  **thai  the 
e^emdaM  should  forbear  emd  giee  day  of 
pmymentfor  a  certain  (taw,  to  wtit,  aatti  the 
iwppmtfoa  of  one  year."  At  the  trial,  it 
mm  prcmed  that  no  time  for forbearance  Mrs 
<1)  ff  DowL  P.a  48t. 

New  SsaiBs,  VIL—ExcHaa.  Pu 


fliMttDMd^  hitt  th$  Jwi^t  MUtndtd  tkt  tmirdf 
0f  interHng  q^er  the  wordt,  "  mtil  the  es^ 
pration  of  one  year"  the  wwdt  *'  redeemable 

im  the  meantime;"  and  the  jury  found  a  ver' 
did  for  the  plaintiff.  Upon  motion  to  enter 
a  nonemt,  on  the  ground  that  this  wae  not  a 
contract  withia  the  S9^  49  Geo.  9.  c.  dtf;— ' 
Held,  that  it  nag  a  queetion  for  the  jury, 
whether  the  partite  did  mot  wUeud  to  apply 
ail  the  ordinary  terms  cf  a  pamnbrolMtg 
ooiOraot  to  the  trmuaetiom,  athomgh  tkemm 
admmetdbf  the  pmnkniker  cicoMed  lOL 

Troves  against  a  pawnbroker  fbr  gold 
and  sftvar  and  other  watdies.  The  ftrM 
eoom  laid  the  property  to  be  in  the  bank* 
mpt,  the  second  in  the  assignees. 

First  plea,  not  guttty ;  second  plea,  to* 
tbe  last  CfHaic,  deaying  die  plaintiffs'  poS' 
session  aa  assignees— isvites  joined ;  third 
,  to  the  first  couBtv  as  rahMed  to  some 
of  the  watches,  diat  iko  defendant  was  & 
pawnbroker,  and  tliat  TbompaoD,  before 
be  became  baaferopt,  to  wit,  fte.,  deposited 
SHd  watdkes  witli  the  defeadam,  to  ba 
hej^  as  ple^ea  and  scauv^,  as  well  itsr 
die  repayment  of  BSL  I U,  7rf.>  le« 
and  advanced  to  Thompson,  on  the  depo- 
sits and  seeority  of  the  said  wattes,  as 
for  the  paymentto  tbs  defendant  of  certaiii 
intwrest  by  tliesaid  Tbompsan,  then  agreed 
to  be  paid  to  him,  upon  and  for  the  loan 
and  forbearance  of  the  said  monies  so  lent 
and  advanced:  diat  when  Thompson  be* 
came  bankrupt,  and  from  tbence  hitherto^ 
the  said  principsd  sum  and  interest  were* 
due  and  owing  to  dc&ndant.  The  Jburtfa 
]dM,  aho  to  the  last  count,  was  rimilar  to 
the  tbird,  and  related  to  the  renudader  of 
the  watches. 

Replieaden  aa  to  diird  plea,  aa  to-  fiva 
gold,  and  aeveateen  1»e  cwanty-nine 
siWer  watches,  tbai  ballBTe  they  were  aa 
pledged  and  deposited  witk  tba  defim- 
dant,  to  be  kept,  Ac,  to  wit,  o*  die  Snd 
of  May  18S5,  being  one  af  the  daysaaA 
times  in  the  said  third  plea  mentioned,  iV 
was  comipdy  and  gainst  die  fbrm  of  the 
siatoec  agreed  by  and  between  Thompem 
and  the  deflrndant,  th«t  dK  delendant 
shaold  lead  and  advance  to  Tbcnapson  a 
certain  stmi  exceeding  10/.,  to  wit,  77k 
iU.  7d,,  that  the  defendant  should  fbrbew 
aad  give  day  ofpaynsnt  thereof  t9  Thonm- 
aoB,  fbr  a  ositaiv  iIom^  ti*  wit,  untit  tMf 
O 


Digitized  by 


EXCHEQUER  OF  PLEAS : 


expiration  of  one  year  next  after  the  mak- 
ing of  such  loan  and  advancement,  and  that 
the  said  Thompson,  for  the  loan  and  ad- 
vancement of  the  said  sum,  and  for  giving 
day  of  payment  thereof  for  each  and  every 
calendar  month  the  same  should  be  for- 
borne*  payment  by  the  defendant,  should 
pay  to  the  defendant  more  than  lawful  in- 
terest, at  and  a^er  the  rate  of  51.  per  cent, 
per  annum,  on  each  and  every  ZOs.  of  the 
said  sura  so  lent  and  advanced  as  aforesaid, 
that  is  to  say,  the  sum  of  Sd. ;  and  that  for 
securing  the  repayment  of  the  said  sum, 
with  interest,  as  aforesaid,  Thompson 
should  pledge  the  said  watches  with  Uie 
defendant.  It  then  stated,  that  in  pur- 
suance of  the  agreement,  the  watches  were 
deposited  and  the  money  advanced,  and 
that  the  interest  agreed  to  be  paid  by  the 
defendant  exceeded  the  rate  allowed  by 
the  act  of  parliament,  whereby  the  agree- 
ment was  wholly  void.  There  was  a  simi- 
lar replication  as  to  the  remainder  of  the 
watches  in  the  third  plea  mentioned,  and 
also  two  similar  replications  to  the  fourth 
plea.  By  the  rejoinder,  issues  were  joined 
on  the  above  pleas. 

At  the  trial,  before  Parke,  B..  at  the 
last.  Summer  Assizes,  for  Newcastle,  it 
appeared  that  the  watches  bad  been  de- 
posited by  the  bankrupt  from  time  to  time, 
but  that  no  agreement  was  made  as  to  the 
time  they  should  remain  in  pledge;  and 
wiUi  regard  to  the  largest  quantity  of  them, 
that  Tbompson,  at  the  time  of  depositing 
them,  said,  **  that  he  should  only  require 
them  to  remain  in  pledge  a  month  or  two." 
Upon  this  evidence,  the  counsel  for  the 
defendant  applied  for  a  nonsuit,  on  the 
ground,  that  the  replication  was  not  proved, 
inasmuch  as  it  alleged  the  agreement  be- 
tween Thompson  and  the  defendant  to  be, 
that  the  latter  "  should  forbear  and  give 
day  of  payment  (of  the  sums  lent)  to 
Thompson,  for  a  certain  time,  to  wit,  until 
the  expiration  of  one  year  next  after  the 
making  of  such  loan  and  advancement," 
whereas  the  evidence  shewed  that  no  time 
at  all  for  forbearance  was  mentioned. 
Application  was  then  made  to  the  learned 
Judge  to  amend  the  record,  in  pursuance 
of  tTie  provisions  of  the  3  &  4  Will.  4. 
e.  42.  s.  24,  which  he  did,  by  inserting  in 
the  several  replications,  after  the  words 

until  the  expiration  of  one  year  next 


after  the  making  of  such  loan  and  advance- 
ment,"the  words  "redeemable  inthenwaa- 
time."  There  was  evidence  that  more 
than  SL  per  cent,  had  been  received  npoa 
Uie  loan,  and  the  jury  fttund  a  verdict  fa 
the  plaintiffs. 

Alexander  now  moved,  by  leave,  fwa 
nonsuit,  on  the  ground,  that  this  was  not 
a  contract  within  the  39  &  40  Geo.  3.  c.  99, 
(the  Pawnbrokers'  Act,)  and  that  the 
amendment  carried  the  ease  no  further. 

[Lord  AaiNosa,  C.B. — Would  not  the 
pawnbroker  be  liable  to  penalties  for  takii^ 
too  much  interest?] 

That  depends  upon  whether  the  coo  tract 
is  within  the  act  or  not. 

Loan  Abikobr,  C.B. — ^The  qnotion  fiMT 
the  jury  was,  whether  the  parties  did  net 
intend  to  apply  all  the  ordinary  terms  of  a 
pawnbroking  contract,  with  the  exception 
of  the  amount  being  beyond  10/. 

Parkb,  B. — It  is  clear  that  this  was  in- 
tended to  be  a  dealing  within  the  Fawn- 
brokers'  Act,  so  far  as  the  terms  of  the 
loan  and  the  time  for  redemption  were 
concerned.  Rule  routed. 


Nov  S3  /  c>  rowLEB. 

Matter  and  Servant — Caee—Deelant' 
lion,  Insttffictency  of, 

-  The  declaration  stated,  thai  the  plaint^ 
was  servant  to  the  defendant,  and  as  nei 
servant  nas  desired  hy  the  dejendarU  to  take 
cerUun  goods  of  his  in  a  van  of  his,  which 
was  driven  by  another  of  his  servants ;  that 
the  plaintiff  accordingly  was  being  carried 
and  conveyed  by  the  van,  and  it  became  the 
of  the  defendant  to  use  proper  care  that 
the  van  should  be  in  a  ft  stale  of  repair; 
that  it  should  not  be  overloaded,  and  that  the 
plaintiff  should  be  safely,  carried  by  U; 
neeertheless.  that  the  defendant  ^  not  use 
proper  eare  in  alt  or  any  of  these  respeetSt 
and  that  in  conseqneiwe  if  his  neglect  of  them 
duties,  the  van  broke  down,  the  plmntifw*s 
thrown  to  the  ground,  and  his  thigh fractured: 
~~Held,  upon  motion  in  arrest  of  judgment, 
that  the  declaration  was  insi^ieient,  as  it 
contained  no  premises  from  which  the  AUyi^ 
the  defendant,  as  therein  aileged,  tould  be 
itferndin  lam. 
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Case.   The  dedaiation  stated,  that  the 

plaintiff  was  a  servant  of  the  deftndant,  in 
his  trade  of  a  hntcber ;  and  that  the  de- 
fendant had  desired  and  directed  the  plain- 
tiff, being  such  servant,  to  go  with  and 
take  certain  goods  of  the  defendant,  in  a 
certain  van  of  the  defendant,  then  used  by 
him,  and  conducted  by  another  of  his  ser- 
vants, in  carrying  goods  for  hire  upon  a 
certain  journey  ;  that  the  plaintiff  accord- 
ingly commenced,  and  was  proceeding  and 
being  carried  and  conveyed  by  the  said 
van,  with  the  said  goods,  and  it  became 
the  duty  of  the  defendant,  on  that  occasion, 
to  use  dne  and  proper  care  that  the  satd 
van  should  be  in  a  proper  state  of  repair, 
that  it  should  not  be  overloaded,  and  that 
the  plaintiff  should  be  safely  and  securely 
carried  thereby ;  nevertheless,  the  defen- 
dant did  not  use  proper  care  that  the  van 
should  be  in  a  sufficient  state  of  repair,  or 
that  it  should  not  be  overloaded,  or  that 
the  plaintiff  should  be  safely  and  securely 
carried  thereby  ;  and  that,  in  consequentt 
of  the  neglect  of  all  and  each  of  these 
duties,  the  van  gave  way,  and  broke  down, 
and  the  plaintiff  was  thrown  with  violence 
to  the  ground,  and  his  thi^  was  Uiereby 
fiactured,  to  his  dami^,  8tc 
Plea — Not  guilty. 

At  the  trial,  before  Park,  J.,  at  the  Sum- 
mer Assizes  for  the  county  of  Lincoln,  in 
1836,  the  plaintiff  had  a  verdict. 

Adaau,  Serf,  having  obtained  a  rule  for 
arresting  the  judgment,  on  the  ground  that 
the  declaration  did  not  allege  that  it  was 
the  duty  of  the  plaintiff  to  go  in  the  van— 
Qoulbum,  Seiy.  and  N.  R,  CUtrhe  shewed 
canse  on  a  former  day. — The  declaradtm 
is  sufficient  after  verdict.  Upon  principle, 
there  can  be  no  doubt  but  that  such  an 
action  as  the  present  wiU  lie.  The  plain- 
tiff^ here,  is  in  the  same  situation  as  a  coach 
passenger. 

[LoBD  Abinoir,  C.  B. — If  you  pay  a 
amn  of  money  in  consideration  of  being 
carried  on  a  coach,  you  do  not  know  how 
the  coach  is  loaded;  here,  the  servant  had 
an  opportunity  of  knowing  how  the  van 
was  loaded.  He  was  not  obliged  to  go  in 
it.  Suppose  a  master  put  his  servant  into 
a  bed-room  which  is  infected,  and  the  ser- 
vant do  not  know  it,  and  have  not  the 
means  of  knowing  it,  and  he  become 
diseased,  he  may  have  an  action  against 


the  master ;  but,  if  the  room  were  exposed 
to  the  weather,  so  that  the  servant  himself 
could  ascertain  the  state  of  the  room,  he 
could  not  sue  his  master  for  any  injury  he 
might  suffer  from  sleeping  in  that  room.] 

'i'he  plaintiff  is  a  passenger  by  his  work 
and  labour,  and  it  does  not  appear  on  the 
declaration,  that  the  servant  bad  any  means 
of  knowing  that  the  van  had  been  overload- 
ed. Now,  it  is  the  duty  of  a  coadi  proprie- 
tor to  provide  a  safe  carriage,  and  to  send 
it  not  overloaded.  It  appears  that  the  de- 
fendant commanded  the  plaintiff  to  go  in 
the  van,  and  it  must  be  taken  that  the  de- 
fendant knew  that  it  was  overloaded ; 
whereas,  it  is  ambiguous  whether  the  plain- 
tiff did  or  did  not.  At  this  time,  it  will  - 
be  assumed  that  he  did  not. 

Adam*,  Serj.,  in  support  of  the  rule. — 
This  is  a  novel  action,  and  cannot  be  main- 
tained. There  is  no  such  common  law 
liability,  as  is  here  attempted  to  be  cast 
upon  the  defendant ;  at  all  events,  before 
the  action  can  be  supported,  the  plaintiff 
must  prove  the  following  facts: — 6r>t, 
that  the  van  was  overloaded  with  the  de- 
fendant's knowledge;  seeon^y,  tiiat  the 
pkintiffwas  ignorant  of  the  overloading; 
tiiirdl^,  that  the  plaintiff  was  ordered  to 
go  wjdi  the  van;  fourthly,  that  it  was 
necessary  for  him  to  go  in  tiie  van  in  the 
dischai^  of  his  master's  duty ;  fifthly, 
that  the  master's  command  was  a  legal  du^. 

[Paeee,  B. — That  must  be  assumed.] 

Hiere  is  no  averment  of  the  second  fact, 
and  there  is  nothing  in  the  declaration 
which  shews  that  this  was  anything  more 
than  a  mere  accident;  and  for  a  mere  acci- 
dent which  happens  in  a  master's  service, 
the  master  is  not  responsible. 

Cur.  adv.  vult. 

The  judgment  was  now  delivered  by — 

LoBD  Abthobb,  C.B. — ^This  was  a  motion 
in  arrest  of  judgment,  after  a  verdict  for 
the  plaintiff,  upon  the  insufficiency  of  the 
declaration. — [His  Lordship,  after  stating 
the  declaration,  proceeded  thus :] — It  has 
been  objected  to  this  declaration,  that  it 
contains  no  premises,  from  which  the  duty 
of  the  defendant,  as  therein  alleged,  can 
be  inferred  in  law ;  in  other  words,  that 
from  the  mere  rdation  of  master  and  ser- 
vant, no  contract,  and  therefore- no  duty, 
can  be  implied  oa  the  part  of  the  master 
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to  the  eerrut  to  be  wfely  and  m-* 
purdhr  cwried*  or  to  make  the  nuBter  linbk 
Sctr  damages  to  the  aervantt  arising  from 
any  vice  or  tEB^rfection  unknown  to  the 
matter,  in  the  carriage,  or  in  the  mode  of 
loading  or  conducting  it ;  for,  as  the  de- 
elaratioD  contain*  no  charge  that  the  de- 
fendant knew  any  of  the  defects  mentioned* 
the  Court  is  not  called  upon  to  decide  how 
far  such  knowledge  on  his  part,  of  a  defect 
unknown  to  the  servant,  would  make  him 
liable.  It  is  admitted,  that  there  is  no 
precedent  for  the  present  astion*  by  a  ler* 
vant  against  a  master.  We  are,  therefore, 
to  decide  the  question  upon  general  prin> 
cij^es,  and  in  doing  so,  we  are  at  liberty  to 
look  at  the  conaequences  of  a  decision  the 
one  way  or  the  other.  If  the  master  ba 
liable  to  the  servant  in  this  action,  the 
]»{niriple  of  that  liability  will  be  found  to 
oarry  u«  to  an  alarming  extent.  He*  who 
i«  responsible  by  bis  general  duty,  or  by 
the  terms  of  hi*  contract,  for  all  the  conse- 
quences of  negligence,  in  amatter  in  which 
he  is  the  principal,  is  responsible  for  the 
negligence  of  all  his  inferior  egents.  If 
the  owner  of  the  carriage,  therefore,  is  re^ 
spoosihle  for  the  sufficiency  of  his  carriage 
to  bia  servant,  be  is  responsible  for  the 
negligenoe  of  his  ooach-maker,  or  bis  har- 
ne«8-maker,  or  his  coachman.  The  footr 
inan,  therefore,  who  stands  behind  the 
carriage,  may  have  an  action  against  bis 
master  for  a  defect  in  the  carriage,  owing 
to  the  negligence  of  the  coach-m^er,  or 
for  a  defect  in  the  harness  arising  from  the 
negligence  of  the  harness-maker,  or  for 
the  drunkenness,  neglect,  or  want  of  skill, 
in  the  coRchnan.  Nor  is  there  any  reason 
why  the  principle  should  not,  if  applicable 
to  this  class  of  cases,  extend  to  many  others. 
The  master,  fqr  example,  would  be  liable 
to  the  servant,  for  the  negligence  of  the 
^mbermaid,  in  putting  him  into  a  damp 
bed;  ftir  that  oftheupb^terer  for  sending 
in  a  craiy  bedstead,  whereby  the  sorvant 
was  made  to  fall  down  while  asleep,  and 
ii^ure  himself;  for  the  negligence  the 
cook  in  not  properly  cleansing  the  copper 
vessels  uaedinthekltcheni  ofthe  butcher  in 
supplying  the  family  with  meat  of  a  quality 
ii^urious  to  health ;  of  the  builder  for  a 
defect  in  the  foundation  of  the  house, 
whereby  it  ftU  aad  injured  both  the  master 
nA  wrmtiB  lha  luina.  Tba  inonnva^ 


aienoe,  not  to  say  ^  absurffi^,  of  diase 
oooasqneDcesi  afibid.  a  anflBcient  aipuwnt 
^^inst  the  application  of  diia  prinni^  ta 
Ae  present  caee.  Bnt,  in  tradi,  Uw  nwio 
relation  of  master  and  semnt  never  en 
imply  an  obligation,  on  the  part  of  ^ 
master,  to  take  more  care  a€  ^  servant, 
than  he  may  reasonably  he  expected  to  do 
of  himself.  He  is  no  doubt  bomid  to  provide 
for  the  safety  of  his  servant,  in  the  eoma 
of  his  employment,  to  the  best  of  his  jndg* 
ment,  informauon,  and  belief.  The  servant 
is  not  bound  to  risk  his  safety  in  the  aer* 
vice  of  his  master,  nd  may,  if  he  Ai^ 
fit,  dedine  any  service  in  n^ieh  be  reason- 
ably apprehends  injury  to  himself— £erisBO 
T.  Kirk(l)i  and  in  most  ofthe  eaaea  in 
wbich  danger  may  be  menned,  if  not  in 
sJl,  be  is  just  as  likely  to  be  acijaainted 
wi^  the  probability  and  extent  of  u  aa 
master.  In  that  sort  of  employment  es- 
pecially which  is  described  in  the  declara- 
tion in  this  ease,  the  plaintiff  must  have 
known  as  well  as  his  master,  and  probaUy 
better,  whether  the  van  was  suflBcient, 
whether  it  was  overloaded,  and  wbether  it 
was  likely  to  carry  him  aafely.  In  &ot, 
to  allow  this  sort  of  action  to  prevail,  would 
be  an  encouragement  to  the  servant  to  om't 
that  diligence  and  caution,  which  he  ia  in 
duty  bound  to  exeroise  on  behalf  of  his 
maater,  to  protect  him  agaiaat  Hm  miaeaB- 
duct  or^egUgenoe  of  otbeirs  whosarvehia; 
and  which  diligence  and  cautim,  while 
they  protect  the  master,  are  a  mncii  better 
security  against  any  injury  the  aervant  naaiy 
sustain  by  the  negligence  of  others  engaged 
under  the  same  master,  than  any  reeouree 
against  his  master  fm-  damagea,  Cfmld  poo- 
sibly  aflm-d.  We  are  therefWe  of  opioioa 
that  the  judgment  ought  to  be  arwiod. 


i8sr.  > 

Nov.  S3.  / 
4fidavit  Mh-Partmrt. 

4gid«mi  qf  iial  d^^Jawl  Me  sw- 
Mud  ">r  money  Unt  &y  plmmt^,  mmd  C. 
kit  Uiit  c0-ptirtner,*'  apifAsnC  »lmtmg  tkmt  C 
wa»  M,-^htid  had. 

Affidavit  to  hold  to  ball  stated,  that  de- 
fendant was  indebted  "  for  money  lent  hy 
the  plaintiff,  and  Ctuc  bia  late  co-^rtaor." 
<i)  tHM'sBap^tf. 
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On  notaan  hj^ 

■  Eri»t  to  Mt  aside  the  baU-bood  taken  im 
the  cause,  upon  ottering  a coomioni^iear* 
snce,  it  a{^ared  by  affidavit  that  Cox  was 
alive. 

WtUaon  shewed  cause  against  die  rule, 
and  contended,  that  the  supplemental  aflS- 
davit  could  not  he  used  to  impeach  tbe 
affidavit  of  debt;  and  if  so,  that  the  Court 
would  intend  that  Cox  was  dead. 

Sed  per  CWrMm. — Your  affidavit  should 
ibew  affirmatively,  those  facts  which  art 
re^site  to  give  it  validity.  It  should  ap- 
pear upon  it  that  Cox  is  dead. 

Kule  nhnhttt. 


SHITH  V.  UILISB. 


1997,  \ 
Nov.  23.  / 

Judgment  a$  tn  cau  of  Non»tdt,—When 
moved  for* 

Jgtueynned  m  Easier  term  tn  «  cotaUry 
eauee  ;  no  notice  ^  trial  given  for  the  Sum* 
mer  Aeuate : — the  d^entutU  oanaof  move  for 
judgment  a  m  coas  ^ a  aoaiiHt  ta  the  Mich- 
ocMM  termf<dimring. 

.  This  was  a  country  cause,  and  issue  was 
jmned  in  Easter  term.  No  notice  of  trial 
wasgiven  fiir  the  Summer  Assises. 

fnghtmaUf  in  Michaelmas  term,  obtain- 
ed a  rule  &a  judgment  as  in  case  of  a  non- 
suit. 

BayUy  shewed  cause. — ^This  rule  has 
been  obtained  too  soon.  No  notice  of  trial 
having  been  given,  judgment  cannot  be 
moved  for  until  two  entire  terms  have 
elapsed  after  issue  joined — Gough  v.  White 

Wightmtm,  contra. — That  was  a  town 
cause,  and  there  it  is  so.  But  the  con- 
trary has  been  decided  with  reference  to 
n  counb|y  cause  in  the  bail  court — ^Aofttn- 
aeii  T.  Taglor  (2). 

Lord  Abimobb,  C.B- — Gough  v.  White 
is  the  liUest  case.  The  rule  must  be  dis- 
charged, as,  according  to  that  case,  ihu 
applicatiw  has  been  made  too  soon. 

Farkk,  B. — This  rule  has  been  obtained 
too  soon,  according  to  the  old  practice  he- 

(1)  «  Me*.  &  W«b.  363:  c.  6  Law  J.  Rap. 
(nj.)  E»h.  175. 

^S>  5Dowl.P.C.5l8. 


ion  the  new  Tales.  la  Gou^k  t.  Wkke  it 
was  agreed,  after  consnltatmi  widi  tlie 
other  Judges,  that  Uiose  rules  do  not  altw 
the  old  practice,  with  reference  to  the  ItiM 
when  this  motion  may  be  made. 

Au>BRBON,  B. — Where  there  is  no  notice 
of  trial,  it  is  very  convenient  that  the  rule, 
as  to  an  application  of  this  kind,  should  be 
settled.  It  has  been  settled  in  Gough -9, 
Whke, 

Bide  dit^targ^t  mtk  tottv. 


BTAVS  V.  BABXABD. 


1837.  > 
Nov.  23.  i 

Judgment  ae  m  aue  of  Nontmtt — When 
obtained. 

Whereistue  in  a  country  amte  itjoimed  ut 
Hilary  vacationt  and  no  notice  <if  trial  given^ 
judgment  ae  im  ca$e  if  ROfuait  cannot  be 
movedfor  in  the  ensuing  Michaeknae  term. 

Issue  was  joined  in  this,  which  was  a 
country  cause,  on  the  14th  of  April,  being 
the  day  before  Easter  term.  No  notice  m 
trial  was  given  for  the  Summer  Assises, 

Addieon  havii^  moved  for  judgment  as 
in  case  .of  nonsuit,  eiting  WiUiawu  r.  EA- 
•onifO),— 

Lord  ABiMonn,  CBw— This  must  foDow 
the  decision  in  Smith  v.  Miller  (2). 

^de  routed. 


1887 
Nov 


87.    1  SI 


QUBEH   e.  TBB  COHHIS- 
BI0HER8  OP  THB  BATB  COURT 
OB  aEQUBBTS  IM  fS  ROBBKTt 
BUHBY. 

Prohibiiiottt —  When  granted. 

The  Bath  Court  of  Requests  Act  does  not 
give  the  eemadsnoners  jwis^lkn  in  a  ease 
where  a  idaim  ismadejor  ampenseUion  for 
loss  ^  tkme  in  attvAg  ike  revising  bar* 
rister'f  court. 

The  Court  will  grant  m  pr^ibitkm  afier 
sentence^  where  a  defect  of  jurisdiction  ap* 
pears  upon  the  face  of  the  proceedings. 

Semble — That  it  will  also  grant  the  writ 
where  it  does  not  so  appear,  if  theparty  ht$s 
had  no  previous  opporiwuly  of  disputing  the 
proceedings,  and  has  not  aeqmes^  in  them. 

(1)  SDawl.P.C.183;  •.c.4Lsw  J.Rm>.(n.s.) 
Eseh.  40. 
(t)  Sse  praesdias  ossv.  ■ 
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Kelhf  bad  obtained  a  rule  to  shew  cause 
why  a  writ  of  prohibition  should  not  issue 
to  the  commissioners  of  the  Bath  Court  of 
Requests  to  stay  proceedinffs  ypon  the 
sentence  in  the  above  case.  1'he  affidavits, 
on  which  the  rule  was  obtained,  stated,  that 
Humby,  who  was  upon  the  list  of  voters 
for  the  election  of  members  of  parliament 
for  Bath,  had  objected  to  the  name  of 
Roberts  being  retained  upon  the  same  list, 
accordii^  Co  the  provisions  of  the  2  Will.  4. 
c.  45,  and  that  upon  the  hearing  of  the 
case  at  the  revising  barrister's  court,  the 
objection  was  not  allowed,  and  the  name 
of  Roberta  was  retained  upon  the  list.  It 
then  stated,  that  the  following  summons 
was  taken  out  by  Roberts,  and  served  upon 
Humby: — "The  Court  of  Requests  for 
the  city  of  Bath  and  the  liberties  thereof, 
&c.,  in  the  county  of  Somerset,  to  Jamea 
Humby,  Avon  Street.  You  are  hereby 
summoned  personally  to  appear  before  the 
commissioners  of  the  said  court,  to  be  held 
on  Wednesday  the  11  th  day  of  October 
instant,  in  the  Guildhall  of  the  city  of  Bath, 
to  answer  a  denumd  made  against  you,  by 
William  Prowting  Roberts,  for  the  sum  of 
10s.  for  attendance  on  the  8nd  of  October 
instant,  on  your  notice,  at  the  revising 
barrister's  court,  and  not  to  depart  from 
the  said  court  without  leave :  hereof  &il 
not.  Dated  the  7th  of  October  1887.** 
It  farther  stated,  that  upon  Humby's  at- 
tendance at  the  Guildhall,  upon  the  18th 
of  October,  it  was  ultimately  decided,  by 
a  majority  of  the  commissioners  present, 
that  Roberts's  claim  should  be  allowed  ; 
and,  on  the  20th,  the  following  Order  was 
served  upon  Humby : — "  Between  William 
Prowling  Roberts,  plaintiff,  and  James 
Humby,  defendant.  To  James  Humby, 
Avon  Street.  At  the  Court  of  Requests  for 
the  city  of  Bath  and  the  liberties  thereof 
and  the  parishes,  &c,-held  on  Wednesday 
the  18th  of  October  1837,  in,  &&,  it  was 
ordered,  that  the  defendant  do  pay  to  the 
plaintiff  this  sum  of  10s.,Ji»r  his  debit  with 
the  further  sum  of  3>.  6d.  for  his  cosu 
adjudged  to  him  in  this  cause,  on  or  before 
Monday  the  20th  of  November  next,  and 
upon  failure  of  making  such  payment,  exe- 
cution will  be  awarded  for  the  said  debt 
and  costs,  together  with  further  costs." 

The  Attorney  General  (Sir  J.  CampbellJ 
now  shewed  cause.— There  are  two  objec- 


tions to  makii^  this  rule  absolute:  6nt, 
no  application  can  be  made  for  a  prohtlH- 
tion  after  sentence,  nnlns  a  want  of  juris- 
diction appears  on  the  face  of  the  sentence; 
secondly,  the  Bath  court  of  requests  bad 
jurisdiction  in  this  case.  No  want  of  jn- 
risdiction  apppars  here  upon  the  face  of 
the  summons  and  sentence,  which  are  to 
be  taken  together ;  that  being  *o,  the  ap> 
plication  is  too  late — Jticketts  v.  Bodemham 
(1).  There  all  the  cases  are  collected; 
and  there  is  no  exception  to  the  rule.  Bv 
the  45  Geo.  8.  c.  67.  (local  and  persoosl, 
public),  the  Bath  court  has  cognisance  ia 
caaes  of  debt.  It  will  be  objected,  that 
this  is  not  a  debt.  The  summons  is  "  to 
answer  a  demand  made  against  you  for  10k. 
for  my  atteikdance  on  your  notice  at  the 
revising  barrister's  eourt."  The  sentence 
is  distinctly  for  a  debt.  "  It  is  ordered 
that  the  defendant  pay  the  plaintiff  10*. 
for  his  debit  and  Ss.  5d.  for  his  costa."  It 
would  seem,  from  the  summons,  that  Ro- 
berts was  to  attend  as  a  witness,  and  have 
l%s.  for  his  loss  of  time,  which,  coupled 
with  the  sentence,  clearly  gave  the  court 
jurisdiction.  There  can  be  no  distinetioa 
between  the  Bath  court  of  requests  and 
other  inferior  courts.  In  Poe's  ease  (2),  a 
prohibition  to  a  court  martial  after  sen- 
tence was  re  fitted. 

[ALOiaaoN,  B. — ^If  a  prohibition  is  in- 
tended to  restrain  the  proceedings  of  infe- 
rior courts^  there  must,  of  necessity  and 
from  common  sense,  be  a  clause  ui  the 
Bath  Act  which  restrains  the  commissioo- 
ers  from  proceeding  when  the  superior 
courts  are  not  sitting,  and  no  appltcatioa 
can  be  made  to  them.  According  to  your 
argument,  if  the  inferior  court  choose  to 
get  through  all  the  proceedings  io  one  day* 
they  may  commit  any  injustice,  and  cannot 
be  stopped.] 

-  Therp  is  no  distinction,  whether  the 
cause  commences  before  or  after  term. 
The  rule  is  express,  that  afUr  aentenco 
there  is  no  prohibition.  Secondly,  the 
Court  had  jurisdiction.  This  ease  is  clearly 
distinguishable  fi-om  Soomes  v.  Ra»li»g» 
(3);  as  by  this  act  the  commissioners  have 
(1)  4Ad.&EI.4S6;  c.  5  Law  J.  Rtp.  (R.a.) 
K.B.  lot. 

(t)  5  B.  &  Ad.  681 ;  s.  c.  3  Uw  J.  lUp.  (k-s.) 
K.&.33. 

(3)  t  Cr.  M.  &  B.  744  i  a.  c.  5  Law  J.  lUp- 
(ma)  Each.  55. 
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a  greater  juriydietion  than  ii  given  to  th« 
Westmimter  court  of  requests,  lliere  it 
was  decided*  under  lomewbat  similar  dr- 
cunutancest  that  no  debt  was  doe  from  the 
objector  to  the  objectee ;  but,  in  entire 
consistency  with  that  decisimi,  the  Court 
will  here  decide  differently. 

[Lord  Abinoer,  C.B. — It  was  consider- 
ed in  that  case,  that  you  could  not  turn 
what  might  be  matter  of  tort  into  a  debt.] 

Here  the  plaintiff  applies  for  compensa- 
tion for  loss  of  time ;  and  though  not  strictly 
a  debt,  still  it  is  within  the  provisions  of 
the  act,  and  the  Court  had  jurisdiciton.  It 
must  be  admitted,  that  the  act  is  very  loosely 
drawn  (4).  By  ^e  16th  section,  die  com- 
missionera  have  power  to  adjudicate  in 
certain  aetious,  where  the  sum  id  dispute 
does  not  exceed  10/. ;  their  power  is  ab- 
•olute  in  those  cases.  The  words  of  the 
section  are  very  comprehensive,  and  give 
jurisdiction  first  in  actions  of  contract,  tlien 
in  actions  of  tort,  then  in  trespass  or  de- 
tinue. This  is  an  action  of  tort,  and  is 
included  amongst  "  all  causes  or  returns 
founded  on  a  quantum  meruit."  It  cannot 
be  said  that  these  words  refer  to  actions 
of  assumpsit,  as  they  had  been  disposed  of 
before.  The  17th  section  illustrates  the 
meaning  of  the  16tfa,  and  shews  what  cases 
are  not  within  the  act,  but  the  cause  of 
complaint  now  under  consideration  is  not 

(4)  Section  16.  "  Aod  be  it  further  eDicted. 
That  it  ihall  and  mar  be  lawful  to  and  for  the  said 
eomnianoDorf,  and  tbej  are  fasrebj  anabled  lo  da* 
cid*  and  daiannine  all  ditpotaa  and  diffmncra  be- 
tween party  and  party,  for  any  atim  not  ezcseding 
lOL,  in  all  actions  or  causea  of  debt,  whether  luch 
d«bt  ahall  ariae  from  any  bond,  bill,  or  specialty 
for  paymnil  of  money  only,  or  any  proniasoiy  note 
or  inland  IhII  of  exchange ;  or  for  rent  upon  femm, 
article*,  atinntea  ;  and  in  all  causes  of  aasompsit  and 
itubtml  nmpulantt;  and  in  all  cauaea  or  actions  of 
trowtr  and  eonversioo,  and  In  mU  eaHKi  or  rtbinu 
Jigumded  pn  a  ^onttim  mtnit;  and  in  all  cauaea  or 
•cUona  of  trespaea  or  detboa,  for  goods  aod  obattela 
taken  or  detained." 

Section  17.  "  Provided  always,  that  nothing 
in  this  act  contained  shall  extend  or  be  construed 
to  extend,  ao  aa  to  enable  the  aaid  eoaniiaionera 
to  dMHaune  tbe  if  gbt  or  title  to  any  lands,  tone- 
Bienta,  or  faerediiaioenlB,  or  real  eatate  whatsoever, 
or  to  judge,  determine,  or  deude  in  any  debt.whera 
the  title  of  tbe  freehold  or  4eBse  for  yeara,  of  any 
]«nda,  tenements,  or  beredi  laments,  or  of  any  chat- 
toto  real  whatsoerer,  shall  be  brought  or  come  into 

aoMtion,  or  to  judge,  determine,  or  dedde  any  debt 
jat  abnll  arise  by  reason  of  any  cauae  concening 
taatmnenta  or  aaatrimony,  or  anftbiny  ooneaming, 
or  |wop«riy  boloo^g  to  tba  SceMaatieal  Cooit." 


excluded.  Everything  has  been  done  .in 
pursuance  of  the  directions  in  the  JSSnd  sec- 
tion (5),  by  which  the  commissioners  have 
power  to  determine  "as  to  them  shall 
seem  most  agreeable  to  equity  and  good 
conscience."  But  lastly,  the  proceedings 
in  the  court  below  are  final,  and  cannot 
be  removed  '*  by  certiorari,  or  any  other 
writ  or  process  whatsoever."  If  tbe  court 
below  has  scted  corruptly,  a  criminal  in- 
formation would  be  the  remedy  sgainst 
them;  but  if  they  have  acted  bond  Jide, 
their  power  cannot  be  checked  by  this 
Court,  where  they  do  not  inquire  concern- 
ing demands  exceeding  10/. 
Ketly,  contri,  was  stopped  by  the  Court. 

Lord  Abinokb,  C.  B. — ^This  case  has 
been  very  ingeoiously  awued;  but  I  am 
of  opinion  tlut  the  rule  lor  a  prohibition 
must  be  made  absolute.  In  the  first  place, 
a  comparison  was  made  between  this  case 
and  the  proceedings  in  Rickelts  v.  Boden- 
ham  in  the  Ecclesiastical  Court ;  but  that 
case  is  not  analogous,  as  in  that  case  the 
Ecclesiastical  Court  not  only  had  a  juris- 
diction, but  sn  exclusive  one.  It  luts  no 
similarity  to  the  case  of  an  inferior  court, 
aa  the  Bath  court  of  requests  is.    In  in- 

(5)  Saetion  ft  enables  any  person,  baring  any 
debt  or  debta,  on  tbe  balance  of  accounta  or  other- 
wise bowsoever,  not  exceeding  the  Talue  of  lOf., 
to  apply  to  the  elerlc  of  tbe  court  for  tbe  time  being, 
who  shall  immediately  make  out  and  delirer  to  one 
of  tbe  seijeanta  of  the  court,  a  summons,  in  writing, 
under  the  band  of  the  clerk,  directed  to  aacb  debtor, 
expressing  the  sum  demanded,  and  stating  tbe  par- 
ticulars of  such  demand,  or  cause  of  action,  togelhac 
with  the  name  of  the  party  demanding  Uie  same, 
aod  requiring  him,  bar,  or  them  to  appear  at  a  cer- 
tain time  and  place  before  the  cooimissiooera.  It 
then  describes  tbe  mode  of  serrice  of  tbe  summons ; 
and  upon  due  proof  thereof,  tbe  o<»omissioners  sra 
requiivd  to  make  ioquiry  cooceroiog  tba  demaod, 
and  vuka  soch  ordeia  aod  deereea  therein,  and  paaa 
aurb  final  aantence  or  judgmeot  thereupoo,  and 
award  sneh  eosU  of  auit  as  to  them  shall  aeaia  moat 
agreeable  to  equity  aod  good  conscience. 

Section  47  enact*, "  Tbnt  no  action  or  suit,  which 
■ball  be  commenced  or  prosecuted  in  the  said  court 
of  requests  io  pursoaoee  of  tlus  act,  nor  any  pro- 
ceodings  thereon,  shall  or  nay  be  removed  into  any 
superior  court  (except  by  tbe  plaintiff  or  plaintiffs, 
io  ca><es  where  the  defendsnt  or  defendants  shall 
bare  removed  himself, herself,  or  themselves,  or  his, 
ber.  or  their  effects  oat  of  the  jurisdiction  of  tbe 
aaid  court),  by  a  decree  or  judgment,  by  ctrtwrari, 
or  any  ether  writ  or  process  wbsimever,  but  every 
aacb  decrre  end  judgment  ahall  be  final  and  con- 
cinaive  between  the  partiea,  to  all  intanta  and  pur- 
poaaa  wbataoaver." 
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feriov  courts  a  jwisdioiion  matt  be  aliewB : 

it  will  not  be  presnmed  (6).  Here,  upon 
the  face  of  the  proceedings,  there  is  a  want 
of  jurisdiction.  The  summons  states  no 
other  foundation  for  a  claim  of  debt,  than 
that  Roberts  attended  before  the  revising 
barrister,  in  consequence  of  a  notice  that 
his  vote  would  be  disputed;  the  attend- 
ance upon  that  notice  does  not  constitute  a 
debt.  Then  does  the  act  of  parKamcRl 
extend  to  this  case?  It  must  be  constmed 
•trictly,  as  It  gives  powers  to  a  court  of 
inferior  jurisdiction.  We  oaiwot  give  to 
the  words  of  the  16tb  aeetiui  aense 
contended  for.  1  cuinot  pretend  to  say 
what  is  the  meaning  of  the  words  in  the 
latter  part  of  the  clause,  as  to  the  quantum 
meruit.  It  is  enough  to  say,  that  they 
cannot  be  construed  into  an  action  of  debt 
for  attending  before  the  revising  barrister, 
though  the  party  be  vexatiously  takon 
there.  Next  it  is  said,  that  by  the  47th 
section,  our  power  of  iiuerference  is  taken 
away ;  but  that  is  not  so,  unless  it  is  taken 
away  by  plain  words.  The  section  saysj 
there  mall  be  no  eertiontri;  but  that  does 
not  tpplj  to  cases  of  prtAiUtion,  which  it, 
Bot  to  remove  the  cause,  but  restrain  the 
inferior  court  from  pvoeeedii^.  ihere- 
fi>re,  is  not  aeeeasary  to  deade,  whether 
an  application  after  sentence  is  too  late, 
unless  a  defect  in  the  proceedings  appears 
upon  the  face  of  the  sentence,  as  here  we 
are  clearly  of  opinion,  that  a  want  of  ju* 
risdiction  does  appear. 

Parke,  B. — I  am  also  of  opinion  that 
the  rule  must  be  absolute,  on  the  ground 
that  a  want  of  jnriadiction  appears  on 
con^aring  ti»e  summom  with  the  sentence. 
In  Bug0in  v.  Bamett{7),  Lord  Mansfield 
says,  "If  it  appears,  upon  the,^ice  of  the 
j^ocetding*,  tbat  the  Court  below  have  no 
jurisdiction,  a  prohibition  may  be  issued 
at  any  time,  either  before  or  after  sentence ; 
because  all  is  a  nullity;  it  is  coram  non 
jiufice.  But  where  it  does  not  appear  upoa 
the  face  of  the  proceedings,  if  the  defendant 
below  will  lie  by,  and  suffer  that  Court  to 
go  on,  under  an  apparent  jurisdiction,  it 
would  be  tuu-easonable  that  this  party,  who 
nhtn  the  defendant  below  has  thus  Uie  by^ 
and  concealed  firom  the  Court  below  a  cm- 
Uteral  matter,  should  come  hither  after 

<6)  f  Baa  Abr.  •Coarts,'  O,  S&  4. 
(T)  4Bair.tOSr. 


■entmce  i^unai  Mm  Acre,  and  t^gtsi 
that  eonaterat  natter  ai  a  eeoae  of  imhi- 
btiion,  and  obtain  a  prohibiti<m  upon  it, 
after  all  tki»  aapdetcmee  in  the  jmriidietiom 
of  the  Court  helonr."  It  is  put  entipefy  <m 
the  ground  of  acquiescence.  If  it  had  been 
necessary,  I  should  have  wished  to  con- 
sider whether  a  party  is  to  be  bosmd  by 
the  judgment  of  an  inferior  eowt,  where  he 
baa  had  no  omwrtunity  to  dispute  itBjnf» 
dictitm;  but  here  it  appears  diat  the  Coart 
had  no  jurisdiction  in  a  claim  of  Ait  kind, 
whidi  it  not  within  either  of  the  daaaea  oi 
aetimi  set  forth  in  the  )9th  aeetioa. 

BoLLAMD,  B.  concurred. 

Aldbhsok,  B. — I  s^ree,  dut  upon  At 
ihce  of  the  proceedings,  an  excete  of  hirit- 
dietion  appears.  If  it  had  BOt,  I  aMuU 
have  wished  to  consider  whether  the  party 
is  concluded.  I  think  a  writ  of  pr^ubitioa 
may  be  granted  even  after  execution.  Att 
the  cases  where  it  has  been  held  odttiwise, 
will  be  ft>und  to  turn  en  the  aequieteence 
of  the  party.  In  ArtieaU  Clori{8),  the 
objection  is  tfant  stated,  *^Aa  loaching  the 
time  when  prohibttiont  ate  granted,  it 
aeemeth  strange  to  us,  ^t  they  are  net 
anly  granted  at  the  auit  of  the  ctefesdMH^ 
fai  the  Eedesiastieri  Coarl,  after  Ua  aa- 
iwer,(wliereby  be  afllriBedi  ihejnriadielioB 
«f  die  said  Court,  and  aabmitted  hinurif 
onto  the  same,)  but  also  ^ker  all  allegaiMBt 
and  proofs  made  on  both  sidea,  when  the 
cause  is  fuUy  instructed  and  fumisbed  fiir 
sentence  ;  yea,  after  sentence  ;  yea,  after 
two  or  three  sentences  given,  and  after  ex- 
ecution of  the  said  sentence  or  tenteaoea, 
and  when  the  party  for  his  tong-cantinaed 
dioobedicnce  is  laid  in  priaon  upoa  tiM  writ 
of  exeommunieato  ea^imdo.'*  AnA  then  the 
answer  is,  "  Prohibitions  by  law  are  to  be 
graated  at  any  time  to  reatnin  a  court  ta 
iatermeddle  with  or  esente  aaythiag, 
which  by  law  they  ov^t  not  to  hoM  pItt 
of ;  and  they  are  much  mistaken  tbat  main- 
tain  the  contrary,"  And  again,  **Ai^  Aa 
King's  courts  tlwt  may  award  pn^fattiofia, 
being  informed  either  by  the  parties  ttwm- 
selves,  or  by  any  stranger,  that  any  o/urt 
temporal  or  ecclesiastical  doth  hold  plea 
of  that,  (whereof  they  have  aot  jarisMli*- 
tion,)  may  lawftilly  prohibtt  die  same  ae 
well  after  judgment  and  execution  aa  be- 
fore." JUJeabtOmU. 
(8>  4Celan»lB8t.M«. 
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1837.  > 

Nov   8     f    TUBKER  p.  CROBSLEr. 

PUai^g— Tender — Payment  into  Court. 

Plea  to  the  residue  of  sum  claimed  in  an 
action  of  debt,  that  plaintiff  ought  not  further 
to  maintain  his  action  ia  respect  thereof,  be- 
cause the  defendant,  nhen  it  became  due,  nfat, 
and  ever  since  has  been,  ready  to  pay  the  same ; 
and  after  it  became  due  nas  ready  to  tender 
and  ^ered  to  tender  the  tame,  but  the  plain- 
tiff diepensed  nith  an  actual  tender,  because 
the  matter  nas  in  the  hands  of  his  attorney; 
and  the  defendant  brings  the  money  into 
court,  ready  to  be  paid  to  the  plaintiff,  ^c, : 
— Held,  to  be  an  informal  plea  of  tender, 
and  not  a  plea  of  payment  into  court. 

Debt. 

Plecu — As  to  all  the  sums  claimed,  ex- 
cept the  supi  of  52.  16j.  \0d.,  mmqtuim  tn> 
delntatus;  as  to  W.  H«.  8d.,  parcel  of  the 
said  sum  o(  51.  I6«.  lOd.,  a  set-oflf;  as  to 
41.  it.  2d.,  residue  of  the  said  sum,  that 
tin  plaintiff  ought  not  further  to  maintain 
his  action,  because  the  defendant  says  that, 
*t  the  time  when  the  same  became  due,  he 
was,  »Dd  has  ever  since  been,  ready  to  pay 
the  same ;  and  that,  after  it  became  due, 
be  nas  ready  to  tender  and  offered  to 
tender  the  same,  but  the  plaintiff  dis- 
pensed with  an  actual  tender  thereof,  be- 
cause the  matter  was  in  the  hands  of  his 
attorney;  and  the  defendant  now  brings 
into  court  the  said  sum  of  4/.  Zs.  Sd. 
ready  to  be  paid  to  the  plaintiff,  &c.  The 
plaintiff  took  this  sum  out  of  court  and 
entered  a  nolle  prosequi  as  to  it. 

On  the  trial,  the  defendant  had  a  verdict 
on  the  other  issues. 

JenxM  moved  to  enter  up  judgment  for 
the  plaintiff,  on  the  ground  that  the  plaa  as 
Co  the  4/.  St.  %d.  was  an  informal  plea  of 
payment  of  money  into  court,  and  not  a 
plea  of  tender ;  in  which  case  the  plaintiff 
was  entitled  to  the  costs  of  the  cause.  He 
referred  to  Fmch  v.  Brook  (1),  and  to  the 
language  of  the  plea,  which  was  pleaded, 
not  in  bar  of  the  action,  as  a  plea  of  tender 
should  be,  but  in  bar  of  the  further  main- 
tenance of  the  action.  But — 


Parse,  B. — The  question  is,  whether 
this  is  an  informal  plea  of  tender  or  of 
payment,  and  1  have  no  doubt  it  is  the 
former.  It  is  probably  framed  with  refer- 
ence to  what  is  laid  down  by  ^shhurst,  J. 
in  Douglas  v.  Patrick  (2) ;  and  though  the 
word  "  further"  creates  an  apparent  diffi- 
culty, it  is  clear  that  that  word  ia  used  by 
mistake. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


dru&t  r.  davenport. 


1837.  \ 
Nov.  U.  / 
Process— Irregularity. 

The  copy  of  the  writ  of  summons  com- 
menced "  William  the  Fourth,"  instead  of 
"  Victoria**   It  mat  set  aside,  with  costs. 

7'homas  had  obtained  a  rule  to  set  aside 
the  copy  of  the  writ  of  summons  served 
upon  the  defendant  in  this  case  for  irre- 
gularity, with  costs.  It  commenced  "  Wil- 
liam the  Fourth,"  instead  of  "Victoria," 
&c. 

Wightman  shewed  cause. — The  writ  is 
right,  and  entirely  according  to  the  sta- 
tutory form,  S  Will.  4.  e.  39.  sched.  No.  1, 
and  the  only  objection  is,  that  the  copy 
begins  thus.  In  E loin  and  another  v.  Dram- 
mond{l),  the  plaintiffs  declared  on  a  writ 
of  the  King;  but  the  writ  produced  in  evi- 
dence was  in  the  name  of  George  the  Third 
instead  of  George  the  Fourth;  that  was 
held  to  be  no  variance. 

Parke,  B.— A  new  statute,  2  Will.  4. 
c.  39,  has  passed  since  that,  which  gives 
you  the  form  of  the  writ ;  and  it  has  been 
held,  that  more  strictness  is  now  required. 

BoLLAMi),  B.,  Aloerson,  B.,  and  Gua- 
HBY,  B.  concurred. 

Jtule  absolute,  with  costs, 


1837  i  CATUERIME  ROBINS,  EXECUTRIX 
Nov    17  )  THOMAS  RoaiNB,  UECEASKO, 


j1  ttorney — Liability —  Witness,  Expenses  of. 
There  is  no  implied  contract  to  pay  the 


<1)  lBiBK.NX:.US;s.c.4LawJ.R«h(M.s.} 
CP.  1. 

New  Sebibs,  VII^ExcREa.  Pl. 


(t)  atarm  Rep.  684. 

(1 )  4  Uitig.  978 ;  a.  a.  h  Imt  J.  Rep.  CP.  t7«. 
H 


Digitized  by  Google 


50 


EXCHEQUER  OF  PLEAS : 


expenses  of  a  witness  by  the  attorney  or  agent 
by  whom  he  is  subpoenaed. 

Therefore,  the  mere  sentce  of  a  subpoena 
by  the  attorney  in  the  cause,  wilt  not  make 
him  liable  to  the  mitness  for  his  expenses,  in 
aitendanee  upon  it. 

This  was  an  action  against  the  defen- 
dant, who  had  acted  as  attorney  in  a  cause 
of  House  V.  Leakey,  to  recover  from  him, 
amongst  other  demands,  the  expenses  of 
the  plaintifTs  testator,  as  a  witness  in  that 
cause.  The  defendant  paid  money  into 
court  to  meet  the  other  items  of  the  plain- 
tifTs claim  (1),  and  as  to  those  expenses 
he  pleaded  non  assumpsit. 

The  cause  was  tried  at  Taunton,  before 
the  under-sheriff  of  Somerset,  in  Septem- 
ber 18SC,  when  it  appeared  that  the  de- 
fendant had  served  Mr.  Robins  with  a 
subpcena,  in  which  the  name  of  the  cause 
was  staled,  but  not  for  which  party  he  was 
to  give  evidence ;  the  blank  for  *'  defen- 
dant" not  having  been  filled  up.  A  ver- 
dict passed  for  the  plaintiff,  with  10/.  da- 
mages, and  leave  was  given  to  the  defendant 
to  move  to  enter  a  nonsnit,  on  the  ground, 
that  he  was  only  the  agent  and  attorney 
for  Mr.  Leakey,  in  the  original  action,  and 
had  not  made  himself  personally  respon- 
sible, and  that  the  action  ought  to  have 

•    (l)  The  following  were  (ho  particuUn  of  tin 
plaintifF'i  demand  in  tbe  action : — 
Leakev  Bit.  Houm. 

£.  «.  rf. 

1830.  AprilSTd.— Postage  of  lettrr  from 
yon,  desiring  to  liaTe  a  copy  of  the 
Committion  of  Seirert  for  too  conntj 
of  Somerset,  end  copiee  of  Ike  pro- 
sentmentaoftlioNoTtli  Cnnyjmjot 


aewen   0    7  0 

Fair  copy  of  auch  comnuMioa    1  10  0 

DiUQoftwo  preientmenu,  5f.  racb  ..  0  10  0 

Letter  to  you  tlierewiib   0  9  6 


Paid  porterage  and  booking  parcel, 

witb  comroiwion  •(.........    0    t  t 

Cl«rk't  coach  hire  toTannton  and  back  ISO 

Mr.  Robini'a  attendance  at  the  AMizet 

four  days,  including  expense!  ....  If  If  0 

Clerk'e  ezpentet  in  going  to,  alaying 

a(,  and  retaming  fnm  tbe  AsaiiM     f   t  0 

Clerk'i  ittendinee  it  tbe  Auiiea  three 


diyi   3  3  0 

SI  5  3 

Recnred  with  eubpccna   ^  ^ 

Balance  doe   16  5  S 


been  brought  against  the  party  in  the 
cattse  for  whom  the  evidence  was  given. 

Bompas,  Serj.  having  moved  accord- 
ingly,— 

Erie  and  Bere  shewed  cause  in  Easter 
term. — The  defendant  having  served  the 
plaintiff  with  a  subpoena,  and  thereby  made 
a  contract  with  him,  is  liable;  especially 
as  he  did  not  guard  himself  from  that  lia- 
bility at  the  time  of  service.  The  plaintiff 
knows  nothing  of  any  other  party  in  the 
cause.  In  Foster  v.  Blakelock(9),  an  at- 
tomey  was  held  liable  to  a  bailiff,  whom 
he  had  employed  to  execute  various  writs 
for  him,  although  it  was  objected  Aat  he 
should  have  sued  the  party  in  the  cause, 
and  not  the  attorney ;  Lord  Tenterden, 
C.J.  saying,  *'  Then  of  whom  is  the  officer 
to  receive  this  sum?  Undoubtedly,  he 
may  claim  it  from  the  attorney  by  whom 
he  is  employed,  and  is  not  bound  to  look 
to  the  party  in  the  catise,  of  whom  he 
knows  notbmg."  Suppose  the  party  in 
the  cause  aidvances  to  his  attorney  money 
enough  for  the  necessary  outlay,  and  the 
witness  brings  his  action  against  ^e  party 
in  the  cause,  the  witness  would  then  be 
liable  to  be  tamed  round,  by  the  par^ 
shewing  he  had  advanced  money  for  hn 
expenses.  This,is  no  hardship  upon  the 
defendant,  as  he  may  always  insist  on  hav- 
ing sufficient  money  firom  his  principal; 
or  he  may  defend  himself  by  a  statement 
at  the  time,  of  the  name  of  his  prrncipal, 
and  that  he  (the  agent)  is  personally  liable 
for  nothing. 

[Lord  Abinobr,  C.B. — The  witness  may 
remse  to  attend  without  having  money 
tendered  to  him.  Suppose  an  attorney 
undertake  a  cause  upon  the  princifrie  of 
no  cure  no  pay,  it  wotdd  be  bard  on  the 
party  to  the  cause  if  he  were  liable.] 

The  attorney  primd  fade  is  liable,  and 
where  he  delivers  a  subpoena,  without  say- 
ing for  whom  he  delivers  it,  it  is  the 
nature  of  a  contract  by  an  agent  who  does 
not  disclose  his  principal,  where,  although 
he  may  say  he  is  an  agent,  without  saying 
for  whom,  he  would  be  personally  liable — 
Thomson  v.  Dm>ettport{S).  In  HaUett  t. 
Mears  W  onotAer  (4),  where  the  parties 

(t)  5B.&C.3t6;i.e.4UwJ.lUp.K.B.  170. 
(S)  9B.  &C.7e. 
(4)  13  East.  15. 
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to  the  ciiise  wen  held  tiablCi  there  wu 
abundant  evidence  to  shew  tliat  they  had 
periopally  interfered  in  the  suit.  There 
was  also  evidence  there  of  a  proniise  by 
them  to  pay  the  expenses  when  the  sub- 
poena was  served.  That  is  not  at  all  in- 
fuinsistent  with  the  attorney  being  primarily 
liable.  In  Ex  forte  Harlop{5)t  a  messen- 
ger under  a  commission  of  bankrupt  hav- 
ing recovered  part  of  hig  demand  against 
the  petitioning  creditor,  was  permitted  to 
bring  an  action  agunst  the  solicitor  for  the 
residue  and  damages  and  costs.  But  it 
may  be  admitted  that  the  general  point 
was  not  raised  there.  A  town  agent  can- 
not refer  parties  with  whom  he  may  deal, 
to  his  client  in  the  country,  but  is  person- 
ally  liable ;  nor  will  the  Court  order  the 
agent's  bill  to  be  uxed  on  the  appHcatton 
of  the  client — fVUdbore  v.  Bryan  and  an- 
otlur(e). 

[Pabu,  B. — In  case  the  client  did  not 
pay  the  country  attorney,  the  town  agent 
would  look  for  his  expenses  to  the  country 
attorney.] 

Sir  W.  W.  FoUeU  and  Bompas»  Serj,, 
contra. — This  case  is  within  the  established 
principle,  that  where  an  agent  deals  with 
a  party  who  knows  he  is  i^nt,  and  also 
for  whom  he  is  agent,  the  agent  is  not 
liable.  An  attorney  acdng  for  his  princi- 
pal, is  agent  in  all  cases  for  his  principal, 
and  is  not  primd  Jade  liable.  Here,  it  is 
quite  clear,  that  the  witness  knew  the  de- 
fendant was  agent,  and  for  what  particular 
party.  The  subpoena,  in  consequence  of 
whi<^  these  expewes  were  incurred,  dis- 
closes thaL  It  would  be  bad,  if  it  were 
not  in  a  given  cause,  and  the  parties  named 
in  it.  An  attorney  does  not  persenally 
undertake  for  all  expenses.  It  was  not 
till  ZO  Hen.  3.  c.  10,  that  a  party  could 
appear  by  attorney  at  all.  He  expressly 
repntent*  anotker  person;  the  whole  cause 
is  condncted  in  the  name  of  the  real  party ; 
the  entering  an  appearance,  the  putting 
in  bail,  &c.  But  it  is  not  denied  that  the 
attorney  may  make  himself  personally  re- 

rnsible,  and  the  question  deducible  from 
the  cases  is,  whether  he  has  pledged 
hia  own  personal  responsibility? — Hartopp 
V.  Juckes{7),  Haiku  v.  Mears^  and  Hart 

(5)  l«  Vm.  349. 

(6)  8  I'ticv,  677. 

(7)  «  Mmu.  8t  Svlw.  I^B. 


V.  White  (8).  But  there  is  another  class  of 
cases  where  the  attorney  has  made  himself 
personally  responsible,  and  where  he  has 
been  held  liable;  a  strong  argument  to 
shew  that  primd  Jade  he  is  not  so — Burrell 
v.  JW<(9).  Scrace  v.  ^AiMtflgton  (10), 
and  Hall  v.  Athurat{M). 

[Parke,  B. — There  was  a  case  of  Smith 
V.  Smith{lZ),  which  was  an  action  against 
the  attorney,  in  which  all  the  cases  were 
cited.  The  plaintiff  was  nooeuited,  with 
leave  to  move  to  enter  a  verdict,  but  it 
was  never  moved.] 

The  mere  delivery  of  the  subpoena  can- 
not make  the  attorney  liable,  as  it  may  be 
delivered  by  a  child  or  any  one.  As  a  ge- 
neral rule,  die  witness  does  not  know  who 
the  attorney  is ;  he  attends  for  the  benefit 
of  the  party,  who  ought  therefore  to  pay 
him — Hallett  v.  Mean. 

[Parke,  B. — The  person  who  gives  the 
order,  j>rtmd fade  enters  into  the  contract.] 

It  is  the  order  of  the  Court.  In  CoUing 
V.  Godefroy  (13),  the  attorney  himself  sub- 
poenaed the  witness ;  but  it  was  held  that 
the  latter  could  not  recover  from  liipi  com- 
pensation for  his  loss  of  time. 

[Alderioiti  B. — There  is  a  class  of 
cases,  where,  under  the  circumstanceB,  the 
attorney  is  hound  to  go  on  with  the  cause.] 

[Parke,  B. — Is  he  an  agent  in  the  sense 
of  having  the  power  to  pledge  his  principal 
for  sub-contracts,  as,  if  he  writes  to  a  sta- 
tioner, and  says, '  I  wont  so  much  paper  for 
my  client's  business ;  put  it  down  to  his 
account could  the  stationer  sue  the  client  ?] 

In  Fotter  v.  Blakelock,  the  attorney  had 
been  in  the  habit  of  employing  the  same 
bailiff  to  execute  his  writs.  That  case 
turned  upon  the  special  circumstances, 
but  it  was  never  contended  there  that  the 
attorney  prima  fade  was  liable.  Not  one 
case  has  l>een  cited,  where  the  liability  has 
not  arisen  from  the  special  circumstances. 
In  agency  cases,  the  London  agent  is  in  the 
situation  of  clerk  to  the  country  attorney, 
who  charges  his  client  with  the  same 
charges  that  the  agent  makes  against  him* 

(8)  Holt'i  N.P.C.  376. 

(9)  3  B.  &  Aid.  47. 

1 10)  t  B.  &  C.  1 L ;  s.  c.  1  Law  J.  Rep.  K.B. 
(11)  1  Cr.  St  Me«.  714;  lcX  Law  J.  Rvp. 
{H.S.)  Ezch.  t9S. 
(Itf)  Not  rt; period. 

(IS)  1  U.  &  At).  9bO;  s  c. 9  Law  J.  Rep.  K.H. 
158. 
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[Parke,  B. — It  may  be  safely  said,  that 
the  express  point  has  not  been  decided. 
Harris  v.  Otbmm  (14)  is  rather  important 
upon  the  point  as  to  the  Statute  of  Limi- 
tations.] 

Cur.  ado.  vult. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Lord  Abinoer,  C.B. — The  question  in 
this  case  whether  an  attorney,  who  has 
caused  a  witness  to  be  subpccnaed,  without 
any  express  contract,  and  without  any  cir- 
cumstances from  which  a  special  contract 
can  be  inferred,  is  liable  to  be  sued  by  the 
witness  for  his  expenses  at  the  trial.  The 
importance  of  the  question  induced  the 
Court  to  take  some  time  for  consideration, 
as  no  instance  has  yet  occurred  of  any  de- 
cision in  banc,  as  far  as  we  are  informed, 
though  there  was  a  case  of  a  somewhat 
simitar  complexion  to  this,  tried  before  my 
Brother  Parke,  at  Guildhall,  who  nonsuited 
the  plaintiff ;  but  it  was  never  brought 
before  the  Court.  In  the  case  Haltett 
V.  Afears,  which  wasan action  by  a  witness 
against  the  party,  there  was  evidence  of  a 
promise  by  the  defendant  when  the  sub- 
pcena  was  served.  In  the  caaes  of  Scrace 
T,  Whittington,  and  Brown  v.  J(mes{l5)t 
which  were  actions  by  one  attorney  against 
another  attorney,  for  business  done  at  his 
request,  there  was  evidence  of  a  course  of 
dealing,  and  of  usage,  from  which  a  con- 
tract was  inferred.  This  is  the  first  case 
in  which  the  qu(>stion  has  arisen,  whether 
there  is  an  implied  contract  to  pay  the  ex- 
penses of  a  witness,  by  the  attorney  or 
agent  by  whom  he  has  been  subpoenaed. 
It  is  sufficient  for  the  decision  in  this  case, 
to  say,  that  there  is  no  implied  contract  by 
the  attorney  to  pay  the  witness.  The  at- 
torney is  known  merely  as  the  agent,  the 
attorney  of  the  principal,  and  is  directed 
by  the  principal  himself.  The  agent  acting 
for  and  on  the  part  of  the  principal,  does 
not  bind  himself,  unless  he  offers  to  do  so 
by  express  words ;  he  does  not  make  him- 
self liable  for  anything,  unless  it  is  for 
those  charges  which  he  is  himself  bound 
to  pay,  and  for  which  he  makes  a  charge. 
If,  therefore,  he  employs  a  stationer  to  do 

(14)  9  Cr.  &  Mm.  €99 ;  «.  c.  S  Uw  J.  Rep. 
{vs.)  Kxcb.  18f. 
(.IS)  6  B.  «c  C. 


anything  for  which  he  makes  a  charge,  he 
is  liable,  as  he  is  for  the  Beet  of  the  officers 
of  the  court,  for  these  are  ready  monej 
transactions,  for  which,  the  person  eng^ed 
in  the  business  of  the  court  is  liable ;  for 
it  cannot  be  presumed  that  the  client  wonld 
authorize  him  to  pledge  his  credit  where 
no  credit  is  given.  It  is  known,  that  the 
marshal  does  not  receive  his  fees  from  the 
party,  but,  on  the  contrary,  from  the  attor- 
ney, who  is  daily  practising  there,  and  who 
is  bound  to  pay,  and  not  his  client :  but, 
in  the  case  of  a  witness,  it  is  different;  he 
has  no  course  of  dealing  with  the  atton^; 
he  knows  it  is  for  the  party  that  he  is  to 
give  evidence ;  his  obligation  is  to  the  psr^, 
and  if  he  fails  to  attend,  it  is  to  the  patty^ 
loss.  By  the  5  Elix.  c,  9.  s.  12,  a  witness 
may  demand  a  reasonable  sum  for  his 
expenses  before  he  leaves  home,  if  be  lives 
at  a  distance,  or  on  his  subpcena  being 
served,  and  he  may  refuse  to  attend  imless 
those  expenses  are  paid  ;  and  if  he  is  un- 
willing to  accept  the  undertaking  of  the 
party,  he  may  waive  his  right  on  receiving 
an  undertaking  from  the  attorney ;  bat  if 
he  does  not  get  it  before  the  trial,  or  gives 
his  evidence  in  court  without  the  andeT> 
taking,  no  contract  can  be  implied  after- 
wards by  the  agent,  who  has  no  interest  in 
his  attending,  and  can  make  no  professional 
chai^  for  what  may  be  called  his  expenses. 
Therefore,  as  it  must  be  presumed  that 
the  parties  are  aware  of  the  law  whidi 
obliges  the  party  in  the  canse  to  furnish 
the  witness  with  bis  expenses,  eiAer  to  be 
paid  at  tlie  time  of  serving  the  subpoena, 
or  before  he  leaves  home — if,  without  this, 
he  chooses  to  give  his  evidence,  there  is 
nothing  to  bind  the  attorney,  either  express 
or  implied.  On  these  facto  we  think  there 
is  no  implied  contract,  and  the  mle  ought 
to  be  made  absolute. 

IImU  abtolute. 


CANITEE  r.  RIOBT. 


1837.  \ 
Not.  SS.  t 

jfffidatU  to  hold  to  bail—OuUtary. 

If  an  affidavit  of  debt  is  defective  as  to  one 
cause  of  action  alleged,  but  good  as  to  am* 
other,  the  Court  wiU  not  set  aside  tke  capias 
thereotty  and  suhseqtunt  proceeding*  to  out- 
lawrif,  jvher*  it  does  not  appear  tku  IkemrU 
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mif  inthrted  for  the  eUnmed  on  the  two 
accounts. 

An  affidavit  of  debt  stated  that  the  de- 
fendant drew  a  hill  on  J.  R,  who  indorsed  to 
the  plaintiff,  and  that  J.  R.  made  default 
m  paying  the  bill. — Quaere,  if  enough  as 
affUMt  the  drawer  ? 

The  aflBdavit  to  hold  to  bail  in  this 
action  stated  that  the  defendant  was  in- 
debted in  Sll.  for  work  and  labour,  and 
SO/,  on  a  bin  of  exchange  drawn  by  the 
defendant  on  one  John  Robinson,  and  in- 
dorsed by  him  to  the  plaintiflT,  which  said 
J.  R.  made  de&ult  in  payment  of  the  said 
bill.  A  rule  having  been  obtained  to  set 
aside  the  capias,  and  subsequent  proceed- 
inga  to  outlawry,  on  the  ground,  that  the 
default  of  the  acceptor  might  have  been 
under  such  circumstances  as  would  not 
make  the  drawer  liable  upon  the  bill, — 

Wigktman  shewed  cause.  —  It  is  not 
necessary  to  shew  apresentraent—ffiMam 
V.  G'omwr<a(l),  and  Crosby  v.  Clarke  {%). 

Comkng,  contr^.~-This  might  be  enough 
as  gainst  the  acceptor,  but  the  drawer  is 
not  necesaarily  liable  because  the  acceptor 
has  not  paid  on  the  day.  It  is  consistent 
with  this  allegadon,  that  there  was  no  pre- 
sentment, or  that  payment  was  not  made 
only  because  the  holder  was  not  discover- 
able. If  this  general  statement  is  enough 
to  charge  the  drawer,  there  is  no  reason 
why  the  mere  word  "  indebted"  should 
not  suffice,  as  that  implies  a  default.  It 
is  laid  down  in  Tidd^s  New  Pract.  p.  122,  as 
the  result  of  the  authorities,  that  present- 
ment should  be  alleged— (vide  also  1  Selw. 
N.P,  385.) 

[Alderson,  B. — How  can  you  set  aside 
the  writ,  which  is  not  wholly  for  the  amount 
ofthebiU?] 

Kirk  V.  Almond{St\  and  Baker  v.  Will* 
(4),  are  authorities,  that  if  the  affidavit  is 
bad  in  part,  it  is  bad  altogether. 

Aluerson,  B. — Those  were  cases  of 
discharging  a  defendant  from  custody ; 

(1)  «  Cr.M.&R.736;  ■  e.AUwJ.Rep.(NA) 
Eifel).  69. 

(<)  1  MM.&W.t96;  s.e.5Law  J.  Rep.(NA) 
£i«b.  189. 

(3)  S  Cm.  &  J.  S54  i  i.  e.  1  Uw  J.  Rvp.  (N3.) 
EmIi.  IK. 

(4)  lCr.«tM.  SSe. 


here,  the  proceedings  are  to  outlawry. 
Perhaps  the  writ  is  indorsed  for  so  much 
only  as  is  warranted  by  the  unimpeached 
part  of  the  affidavit.  In  such  a  case,  the 
presumption  must  be  in  favour  of  regula- 
rity. The  form  of  the  common  application 
is,  to  discharge  a  party  on  his  entering  a 
c(»nmon  appearance ;  which  shews  that  a 
.writ  may  be  good  as  process  to  co^tpel 
appearance,  though  bad  as  bailable  process. 

Rule  discharged. 


1837.  > 

Nov   25    f    TAYLOR  tJ.  HURRAT. 

Costs —  Taxation — Delivery  of  Bill, 

Judgment  upon  a  demurrer  is  not  a  rule, 
order,  town  postea,  or  inquisition,  where, 
accordingto  the  rule  in  the  Exchequer^  Mich, 
term,  1  Will.  4,  the  delivery  of  a  bill  of 
costs  is  required  before  taxation. 

Therefore,  the  Court  refused  to  set  aside 
a  judgment  on  demurrer  for  irregularity,  be- 
cause no  bill  bad  been  delivered,  but  referred 
the  InU  to  be  re-taxed;  the  patty  to  refund 
if  he  had  been  allowed  too  faucA. 

In  this  case,  Miller  had  obtained  a  rule, 

calling  upon  the  plaintiff  to  shew  cause 
why  the  judgment  should  not  be  set  aside 
for  irregularity.  The  objection  was,  that 
the  plaintiff  had  not  delivered  a  copy  of 
the  bill  of  costs,  pursuant  to  the  10th  rule 
of  this  court  of  Michaelmas  term,  I  Will.  4. 
The  rule  is,  "  That  one  day's  previous 
notice  of  the  time  of  taxing  costs  upon 
rules,  orders,  town  posteas  and  inquisitions, 
and  a  copy  of  the  mil  of  cost*  and  affidavit 
to  increase  khall  be  given  by  the  attorney 
of  the  psrty  whose  costs  are  to  be  taxed, 
to  the  attorney  of  the  other  party  at  the 
time  of  service  of  such  notice. 

Humfrey  shewed  cause. — Two  days*  no- 
tice of  taxation  was  given,  but  no  delivery 
of  a  bill  of  costs  was  necessary,  as  this 
was  a  taxation  of  costs  upon  judgment  on 
demurrer,  and  that  is  neither  a  rule,  order, 
town  postea,  nor  inquisition,  to  which  cases 
only  Uie  delivery  of  a  bill  is  applicable.  It 
was  held,  in  WiUon  v.  Parkita  (1),  that  a 

(0  5  Dowl.  P.C.  461 ;  B.  e.  as  Wilkins  v.  Per- 
kins, s  Mm.  &  W«Ii.  S15;  <I  Law  J.  Rrp.  (n.s.) 
Exch.  77. 
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copy  of  a  bill  of  coaU  under  the  rule  was 
imperative,  unless  it  was  waived  by.  the 
other  party;  but  that  was  the  case  of  a 
pORtea,  and  therefore  clearly  within  the 
rule. 

[Pabkb,  B. — That  rule  in  this  court  aa 
to  the  delivei^  of  a  bill  doei  not  appear  to 
be  affected  by  the  general  rule  in  all  the 
courts,  of  Trinity  term,  1  Will.  4.  rule  12, 
as  to  notice  of  taxation  of  costs.] 

Miller,  contr^. — After  argument  upon 
the  demurrer,  the  defendant  received  notice 
that  the  plaintiff  had-  signed  judgment,  and 
the  following  order  was  made: — '*  Upon 
hearing  Mr.  H.,  of  counsel  for  the  {daintiff, 
and  no  cause  shewn,  it  is  ordered,  that 


judgmmt  be  entered  for  the  plauliff." 
That  is  clearly  either  a  rule  or  am  order, 
and  is  within  the  meanii^  and  spirit^  Uk 
rule  of  this  court. 

Lord  Abihoeb,  C.B.— That  is  merely 
givingjudgment  upon  the  d^pnurrcr.  Upoo 
me  general  role  in  all  the  courts  above  n- 
ferred.  to,  it  has  not  beep  aiual  to  s«t  aside 
the  judgmeott  bi)t  to  have  the  taxation 
viewed. 

Referred  to  the  Matter  to  re-iat 
tbe  hill ;  tite  pkwuiff  to  rc/W 
^  he  ha$  been  aUotped  too  mcA 
— RtUe  to  set  agidc  fA«  jtdg- 
meni  ditchttrg^. 


END  OF  MICHAELMAS  T£RH.  18S7. 
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HILARY  TERM,  1  VICTORIA. 


1838.  > 
Jan  12    I  ***  c&TBS. 

Bail — AJBdavit  of  Jtutykation. 

An  affidavit  of  justi^cation  of  bail  if  tn- 
sufficient,  unless  it  states  tkat  iW  is  worth  a 
sum  over  and  abode  what  will  pay  Am  just 
debu. 

The  affidavit  of  justi&cafion  in  this  caie, 
stated  the  bail  to  be  worth  •  "over 
and  above  aU  his  just  debts,'^ 

Barstom  objected,  that  by  rule  19  Hilary 
term,  2  Will.  4,  this  was  insafficient;  and 
that  the  sum  sworn  to  should  be  "orer 
and  above  rshat  would  pay  his  just  debts,*' 
citing  Miiler's  baU{l). 

Thomas,  contrA,  relied  on  the  form  given 
by  the  rules  Trinity  term,  1  Will.  4,  with 
which  this  complied ;  and  also  quoted 
Hunt's  bail(i). 

The  Court  held,  that  the  positive  rule 
of  Hilary  term,  2  Will.  4.  must  prevail ; 
and  that  the  affidavit  was  consequently 
insufficient. 

(1)  5l>owLP.C.€or 
(f  >  4  Dowl.  P.C.  irt. 


1838.  1 
Jan.  16.  / 


XRVfS  V.  ALOOCX. 


Pleading —  Case —  General  Issue — She- 
tiff. 

DeeUtratien  in  ease  against  the  sheriff 
stated  a  deUvery  to  him  of  a  nrrit  of  fi.  fa. 
upon  a  judgmeiU  against  one  G,  and  that, 
mthoughtwre  were  good*  ofG,  in  las  baiU- 
wieht  whereof  he  might  have  levied,  yet  he  did 
not  leoy,andaflerwardsretmnud that  O,  had 
not  any  goods  m  A»  hm^nnek  I'-'Heldt  that 
the  flea  of  not  gmlty,  to  such  a  dt(^afa^on, 
put  in  issue  the  not  levying  and  the  return  ; 
out  that  the  fact  of  there  being  goods  of  G. 
m  the  d^tndant's  bailin>ick,  wa^  admitted  on 
the  record. 

Case  against  the  sheriff.  The  declara- 
tion stated  a  judgment  recovered  against 
one  Gompertz,  a  writ  of  testatum^,  fa, 
sued  out  and  delivered  to  the  defendant, 
who  was  sheriff  of  Surrey  ;  it  then  alleged, 
that  although  there  were  then  and  after- 
wards, and  before  the  return  of  the  said 
writ,  divers  goods  and  chattds  of  the  said 
Goroperts,  within  the  bailiwick  of  defen- 
dant,' as  such  sherifl^  whereof  the  defen- 
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dant  could  and  might  and  ought  to  have 
levied  the  monies  indorsed  on  the  writ, 
whereof  the  defendant  always  bad  notice ; 
and  although  a  reasonable  time  for  the 
defendant  to  have  made  the  levy,  and  be- 
fore he  made  the  return  to  the  writ  had 
elapsed,  yet  the  defendant,  not  regarding 
&c.,  did  not  nor  would  within  such  reason- 
able time  levy  the  said  monies,  but  therein 
wholly  failed  and  made  default,  and  after- 
wards, to  wit,  on  &c.,  falsely  returned 
upon  the  said  writ,  that  Gomperiz  had  not 
any  goods  or  chattels  in  his  bailiwick, 
whereof  he  might  cause  to  be  levied  the 
damages  aforesaid. 
Pfca— Not  guilty. 

At  the  trial,  evidence  was  offered,  on 
the  part  of  the  defendant,  and  objected 
to,  but  received,  to  ahew  that  Gompertz 
had  not  any  goods  within  the  bailiwick. 
The  jury  having  found  for  the  defendant, 
a  rule  was  obtained  to  shuw  cause  why 
that  verdict  should  not  be  set  aside,  on 
the  ground  that  such  evidence  was  not 
properly  admissible  under  the  plea  of  not 
guilty. 

Thesiger,  Zhwlmg,  and  Turner  shewed 
cause,  and  endeavoured  to  distinguish  this 
case  from  that  of  ff right  v.  L(muon{\), 
contending,  that  the  allegation  of  there 
being  goods  in  the  defendant's  bailiwick, 
was  not  mere  matter  of  inducement,  or  a 
£kct  separately  and  independently  alleged 
in  it,  but  was  involved  in  the  breach  of 
duty,  and  therefore  traversable  under  a 
plea  of  not  guilty.  The  instance  given  in 
the  rules,  of  the  effect  of  a  plea  of  not 
guilty,  to  an  action  for  an  escape,  was  also 
referred  to  (2). 

Pabkb,  B. — The  inducement  points  the 
duty  of  Uie  sheriff*  to  the  particular  thing 
upon  which  the  complaint  arises.  In  Wright 
V.  Lainton,  the  duty  was  alleged  to  be  to 
pay  over  tlw  money  levied,  and  the  breach 
was,  that  he  did  notao  pay  it  over ;  here,  the 
duty,  as  pointed  by  tlie  inducement,  is  to 

(1)  tMM.&W.7»;  s.c.6UwJ.R«p.(H.s.) 

Eiob.  197. 

(t)  "  In  actioBi  for  in  sKtpa,  it  [tb«  plat  of  not 
guilty]  win  operato  u  a  donial  of  the  ncglwt  or 
)I«(iiDU  of  tb«  abariff  or  hii  oficcrs,  but  not  of  tbs 
dobt,  judgBMiit,  or  prsKainsrj  f rnnsrtiif  " 


levy  within  a  reasonable  time;  and  die 
breach  is,  that  he  did  not  so  levy.  There 
is  then  a  further  allegation,  that  he  re- 
turned ttttlfa  bonOf  which  is  a  wrongful  act, 
if  the  fact  be  true,  as  stated  in  the  induce- 
nient,  that  there  were  goods  of  Gompertx 
within  his  bailiwick.  But  that  fact  must 
be  taken  as  true,  inasmuch  as  it  is  not 
denied.  The  plea,  by  not  denying,  admits 
the  judgment,  the  writ,  the  delivery  of 
it  to  the  defendant  as  sheriff,  that  there 
were  goods  in  the  bailiwick,  and  that  the 
defendant  had  notice  of  it.  The  only  pro- 
positions available  to  the  defendant  under 
his  plea,  are,  first,  that  he  did  levy  in  a 
reasonable  time ;  and,  secondly,  that  he  did 
not  make  the  return  alleged.  Aa  to  Uie  il- 
lustraUon  of  the  rule  given  in  the  insunee 
of  an  action  for  an  escape,  we  had  to  con- 
sider it  in  the  case  of  Wright  v.  Liuiuoii: 
and  there  is  no  doubt  that  the  operation 
of  the  plea  in  that  instance  is  incompletely 
slated.  It  operates  as  an  admission,  not 
only  of  "the  preliminary  proceedings," 
but  of  all  the  facta  suted  in  the  indoce- 
roent. 

Alobbson,  B. — The  plea  of  not  guilty 
puts  that  fact  in  issue  which  is  wrongful, 
if  the  &ets  atated  in  the  inducement  be 
true.  Now,  the  inducement  autea,  as  a 
fact,  that  there  were  goods  of  Gompcrtt 
in  defendant's  bailiwick ;  and  that  fact,  not 
being  denied  by  the  plea,  is  admitted  to 
be  true.  Then  it  is  alleged,  that  the  de- 
fendant returned  nulla  bona.  That  retoro 
therefore  becomes  a  wrongful  act  by  force 
of  what  is  admitted  in  the  inducement, 
and  it  is  the  wrongful  act  put  in  iuue  by 
the  plea  of  not  guilty.  The  word  "falsely" 
denotes  a  concluaion  of  law,  if  tbe  facts 
stated  in  the  inducement  be  true ;  but  it  is 
not  a  aeparate  and  traversable  all^doo. 
As  for  Uie  breach  of  duty  and  not  levying, 
the  defendant  aeeks  to  excuse  hinisel(  bm 
improperly  obtains  a  verdict  by  pwof  oi 
a  fact,  the  contrary  of  which  is  admitted 
by  him  on  the  record. 

RuU  absolute  for  a  ntm  trial,  tit 
defendant  to  be  at  fi&er^  to  mad 
hi*  flea. 
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Jan  15   3   'AEWio  p.  cocrEBTON. 

Amendment  of  Record  ajler  Trial — Jp' 
fearamce. 

The  record  Md  not  contain  the  date  of  the 
writ : — Heldt  that  a  Judge  might  amend  it 
qfler  trial. 

A  defendant^  mho  ajtpeart  at  the  trials 
though  under  protest,  cannot  ajierroardt  Met 
ande  the  trial  on  the  ground  oj  mcA  on 
error  on  the  record. 

This  was  a  cause  sent  by  writ  of  trial  to 
the  sheriff;  and  it  having  been  discovered, 
before  the  trial,  that  the  record  did  not 
contain  the  date  of  the  writ  of  summons* 
the  objection  was  formally  made  before 
the  sheriff;  but  the  plaintiff,  with  full  no- 
tice of  it,  proceeded ;  and  the  defendant, 
under  protest,  appeared,  and  went  into  his 
defence.  A  verdict  was  found  for  the 
plaintiff;  and  afterwards,  by  an  order  of 
Parke,  B.,  the  record  was  amended  by  in- 
serting the  date  of  the  writ. 

Richardt  now  moved  to  set  aside  the 
issue  and  subsequent  proceedings,  includ- 
ing the  Judge's  order,  and  contended,  that 
the  trial  was  irregular,  on  account  of  the 
then  eausting  error  on  the  record,  and  that 
it  could  not  be  cured  by  anything  done 
afterwards.  Moreover,  that  the  learned 
Judge  had  no  power  to  make  the  amend- 
ment in  question  after  the  trial  had  taken 
^ace.  He  referred  to  White  v.  Farrar  (1) 
and  Wartkiiigtom  t.  Wigky  (2). 

VoRD  Abikokb,  C.B. — You  are  now  too 
late  to  contend  that  the  trial  waa  irregular. 
Yon  should  have  stood  upon  that  objeedon 
at  the  time. 

Parke,  B. — I  also  think  that  you  should 
Dot  have  the  benefit  of  the  trial  as  well  as 
of  the  objection.  Yonr  proper  course 
woold  have  been  not  to  have  appeared. 
As  to  my  power  of  makii^  this  amend- 
ment, the  objecuon  arises  upon  a  rule 
(Hilary,  4  Will.  4.),  which  ccmtains  also  a 
proviso,  that  in  case  of  non-compliance 
vritfa  it,  the  Court  or  Judge  may  give  leave 
to  anaoid.    Nothing  is  said  as  to  the  time 

Cl)  1  Um.  &  W.  SSe ;  s.  c.  5  Dowl.  F.C.  563; 
6  Law  J.  Rap.  (vs.)  Ezeh.  S5. 

(C)  5DowLP.C.t09iaLe.5UwJ.Rs«.(«A) 
CP.  5*5. 

Mbv  Sbeui^  VII^— Bzcaio.  Fi* 


when  that  leave  may  be  given.  In  Cox 
V.  Painter  (3),  I  allowed  an  amendment  to 
be  made  in  the  Nisi  Prius  record,  by  in- 
serting the  date  of  the  writ  of  summons, 
after  the  jury  bad  been  aworn,  and  the 
Court  of  King's  Bench  decided  that  I  had 
power  so  to  do.  1  think  I  had  the  same 
power  to  make  the  amendment  after  trial. 

Rule  refused. 


1838.     \  DOBlim.  HURRBLL  V.  MILWABD 
Jan.  17.  /  AND  ANOTHBR. 

Landlord  and  Tertant — Intufficient  Notice 
to  quit,  Operation  of — Surrender. 

A  yearly  Untrnt^  hiding  from  Christmas^ 
gate  a  haljf-year't  notice  tn  wrifii^  to  deter* 
mme  ki§  tenancy  at  Midsummer, — Hdd,  m 
an  oefton  of  ejeetmet^  wought  upon  (A» 
notice,  that  the  tenancy  mas  not  thereby  deter- 
nwied,  at  it  ivae  not  a  sv^^cient  notice  to  quitf 
and  that  being  in  fiituro  it  tcouid  not  operate 
a$  a  turrender  by  a  M4e  in  writing  within  the 
Statute  iif  Frauds. 

Bjeetment  for  the  recovery  of  certain 
premises  in  the  parish  of  Horsham,  in  the 
county  of  Sussex.  The  demise  was  laid  on 
theSrth  of  June  1887. 

At  the  trial,  before  Littledale,  J.  at  the 
last  Summer  Assiaes  for  the  county  of  Sus- 
sex, it  a|^>eared  that  the  defendants  were 
yesriy  tenants  to  the  lessors  of  the  plaintiff 
of  the  premises  in  question,  uid,  in  order  to 
determine  their  tenancy,  had  given  the  fol- 
lowing notice  to  quit: — 

"  Horsham,  Dec.  23rd,  1836. 

"  We  hereby  give  you  notice  that  we  in- 
tend to  give  and  deliver  up  the  possession 
of  the  messuage  or  tenement  we  now  hold 
of  yon  at  Midnmmer-day  next. 

"  William  Milward, 
«  Henry  Milward.'* 
"To Mr.  Henry  Murrell, 
Horsham." 

Subse^ently  to  the  delivery  of  this  no- 
tice, the  defendants  (having  doubted  whe- 
ther the  tenancy  did  not  commence  at 
Christmas,)  previous  to  Midsummer,  gave 
a  fresh  notice  expiring  at  Christmas,  and 
upon  demand  refused  to  deliver  up  posses- 
sion of  the  premises  at  the  expiration  of 

(3)  l-N.  At  P.  581}  SL  e.  6  Uw  J.  B«p.  (na) 

K.B.  tsr. 
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the  first  notice*  whereupon  this  aetion  mn 

brought. 

It  was  contended  for  the  plaintifi*  that 
although,  if  the  tenancy  «»nnienced  at 
Christmas,  the  notice  might  he  insufficient 
as  a  notice  to  quit,  it  would  operate  as  a 
surrender  of  the  defendant's  interest,  being 
a  note  in  writing  sufficient  to  satisfy  the 
3rd  section  of  ifie  Statute  of  Frauds.  There 
was  conflicting  evidence  as  to  the  time  the 
tenancy  commenced,  and  the  learned  Judge 
left  it  to  the  jury  to  say,  whether  it  com- 
menced at  Midsummer  or  at  Christmas,  and 
they  found  it  commeaced  at  Christmas. 
Upon  the  pointof  the  surrender,  the  learned 
Judge  directed  a  verdict  to  be  entered  for 
the  platntifT,  and  gave  the  defendants  leave 
to  more  to  enter  a  nonsuit. 

Tvndale  having  moved  accordingly,  and 
citti  JohnsloM  t.  HmUettime^l)^ 

Thenger  and  Ogle  now  shewed  cause. — 
Though  the  notice  on  which  the  action  was 
brought  has  been  found  by  the  jury  to  have 
been  given  for  a  period  of  the  year  not  in 
accordance  with  the  commencement  of  the 
tenancy.and  may  therefore  be  insufficient  of 
itself  to  determine  it,  yet  having  been  given 
by  the  tenant  and  accepted  by  the  landlord, 
it  will  operate  as  a  surrender  of  the  defen- 
dant's interest  by  a  note  in  writing  within  the 
Statute  of  Frauds — ^Idenfntrgk  v.  PeapU 
(8).  There  Parke,  B.  said,  The  landlord 
might,  if  he  had  chosen,  have  treated  this 
irregular  notice  to  quit  as  a  surrender,  as 
a  term  of  this  kind  may  be  surrendered  by 
a  note  in  writing,  but  he  has  not  done  so." 
The  note  in  writing  distinguishes  this  case 
flrom  Johmtlme  v.  HudlettOMt  as  there  the 
notice  to  quit  was  by  parol.  No  particular 
form  of  words  is  necessary  to  constitute  a 
surrender.  The  intention,  if  in  writing,  is 
sufficient  to  satisfy  the  statute  (3) — Farmer 
V.  Rogers  (4),  Thomtm  v.  Leach  (5).  Here 
the  words  are,  "to  give  and  deliver  up." 

(1)  4  B.  Sc  C.  9ft ;  S.O.  4  Law  J.  Rep.  1LB.  71. 

rs)  «  a  &  p.  «is. 

(3)  "Noleue«,eH«tw,oriBt«iMts,eitliwoffiM> 
hold  or  terma  of  jem,  or  my  uncertaia  iDtrresi,  ta 
any  Itnda,  tenemeots,  or  hereditamauti,  sbiM  be  ■■• 
■i^ed,  ^ntfd,  or  nirreodered,  usIbh  it  be  by  deed 
or  aoifl  lo  writing,  aigiietl  by  tba  party  m>  auigntng, 
granting,  or  inrrendering  tbe  aaaie,  or  tlwir  ^nta 
tbereaato  lawrully  aniboriaad  by  writing  «  by  act 
and  operation  of  law." 

(4)  t  Will.  t6. 

(5)  1  VtBtr.  198, 


[Pahkb,  B. — The  notice  is  in  JiUuro,  tint 

is  the  difficulty.] 

It  continued  a  proposal,  which  the  lsnd< 
lord  assented  to,  till  Midsummer-day,  and 
then  it  became  effectual  as  asurrender.  Tbe 
tenant  then  could  ikeither  assent  nor  dissest 
The  statute  requires  a  note  in  writing  to  as- 
sign or  surrender.  This  was  an  elTectail 
assignment  at  M  idsummer-day.  It  is  dear 
the  tenant  meant  to  part  with  his  whole  in- 
terest, and  it  is  not  necessary  to  use  tbe 
word  "assign." 

[Alderson,  B. — Here  is  an  offer  by  die 
tenant  to  do  a  thing  at  a  certain  day :  when 
that  day  arrives  he  changes  his  mind.] 

But  can  he  change  his  mind  t  This  case  ii 
stronger  than  Doe  dem.  Eyrev.  Lambbfift), 

[ALDEasoN,  B. — In  that  case  Mr.  Garrow 
asked  the  Judge  to  give  an  opinion  as  n 
what  ongbt  to  be  done.  It  waa  rather  a 
statement  of  fact,  made  on  one  aide,  and  as- 
sented to  on  the  other.] 

At  all  events,  there  ought  to  be  a  new 
trial,  snd  not  a  nonsuit,  as  this  was  not  put 
distinctly  to  the  jury,  and  tbe  plaiatiff  will 
be  concluded. 

AndrewMy  Serj.,  and  TyntUUe,  contra. — 
There  is  nocase  toehew  tut  a  notieeof  this 
sort  will  operate  as  a  surrender. 
tUme  V.  JohmUme  is  an  express  authority 
against  it.  As  to  its  operation  for  that  pur- 
pose, there  is  do  distinction  between  a  jMrcd 
notice  and  one  in  writing.  It  is  said  that  Ual 
notice  was  accepted  by  the  plamtiff.  That 
fact  equally  appears  in  JohHttom  v. 
stone.  When,  upon  the  tSth  of  Suae,  it 
might  have  operated  as  a  surrender,  there 
was  no  assent  by  both  parties  that  it  dnuld 
do  so.  It  cannot  operate  before,  bang  ia 
^ro-tVedJailv.Capes{7'^  TbeCoert 
will  not  send  this  case  to  a  new  trial,  as  it 
was  all  put  to  the  jury,  who  expressly  foand 
that  tbe  tenancy  commenced  at  Christmas. 

Parke,  B.— I  am  very  strongly  of  opinion 
that  diis  notice  cannot  op«ate  as  a  sorrso- 
der,  being  a  notice  mjiimro.  In  Jthultmt 
T.  HuMeitmet  an  insufficient  notice  to  qniit 
accepted  by  tbe  landlord,  was  held  not  to 
operate  as  a  surrender  by  operation  of  Isw. 
It  was  there  agreed  diat  there  oeald  not 
be  a  surrender  to  operate  in  Jutwo,  but  that 

(6)  t  Eip.  6S5. 

(«)  1  He».  ft  Web.  SO;  s.  e.  5  LaW  J.  Itq>- 

(N3.)ElGfa.ll1. 
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k  ami  take  cfieet  at  the  present  moment. 
JUnbiirgkt,Pettpleha»}xen  much  shaken 
bf  Wtdialt  V.  Capei.  With  regard  to  a 
Den  trial,  tbere  seens  to  have  been  con- 
flicting evideoee  as  to  the  time  the  tenancy 
comnKDced,  upon  which  the  jory  have  de- 
termined; there  was  strong  evidence  to 
Atw  that  it  was  a  Christmas  tenancy.  We 
tlierefore  cannot  grant  a  new  trial.  The 
kators  of  the  plaintiff  can  bring  a  treth 
ejectntcDt  if  they  please. 

BoLLAVD,  B.,  Almmom*  B.,  andGuBMET} 
B.  coDcnrred. 

Rukabnbde  totnteraiumtmt. 


WOOOMAN  V.  GOBLB. 


1886.  > 
Jan.  18.  I 

"Pleading  Issvably"  Construction  of. 

The  wmmon  order  to  "plead  itsuably" 
9ppUei  to  the  plea  onfy,  ana  roI  to  tkg  r»- 
Jtiader  or  tubieqaent  f^Mdingt', 

The  defendant  had  obuined  *'  ten  days 
peremptory  time  to  plead,  pleading  issiia- 
and  ddivered  an  issuable  plea  in 
tioK;  but  havii^  demurrtd  $peciaUy  to  the 
phiotiff's  refdication,  the  plaintiff  signed 
judgment  for  want  of  a  rejoinder,  on  the 
gnwod  that  the  special  demurrer  waa  a 
wparture  from  the  terms  the  defendant 
■as  under  to  plead  isauably. 

ffkatelejf  having  obtained  a  rule  to  set 
««de  the  judgment  for  irregularity,  with 
costs;  first,  because  the  terms  of  pleading 
"inuably"  did  not  extend  beyond  the 
;  and,  secondly,  because  the  defendant 
Bot  being  upon  terms  to  rejoin  gratis,  waa 
ortitled  to  a  rule  to  rejoin — 

^okn  Leyeester  Adtdphu  shewed  cause, 
—The  question  is,  whether,  where  a  de- 
^odsnt  is  under  terms  of  "  pleading  issua- 
Uy,"  those  temu  are  confined  to  the  plea, 
^  whether  the  expression  is  nowen  eme- 
^  applicable  to  ^1  his  aubseqnoit  plead- 

IPaixx,  B. — ^As  to  the  other  point,  no 
nw  to  rejoin  is  neeessary  where  there  is 
«^  a  nmihier  to  be  added.] 

[AmasoM,  B. — The  qneation  is,  whe- 
ther tlw  party  agrees  to  waive  all  matters 
of  form,  and  plead  subsequently  nothing 
^sohslanee?] 


It  may  be  admitted,  that  where  a  party 
is  on  terms  to  plead  isauably,  he  is  not, 
at  all  etaUe^  obl^ed  to  go  to  the  country, 
but  only  where  the  replication  offers  a 
fair  issue — Dewey  r,  Sopp(\};  he  may 
not,  however,  take  any  objections  upon 
special  demurrer — Belt  v.  Da  Cotta  (2). 
Sawtell  V.  Gillard{S)  is  an  express  autho- 
rity upon  the  point.  There  the  defendant 
being  upon  terms  to  plead  isauably,  spe- 
cially demurred  to  the  plaintiff's  replica- 
tion; and  Abbott,  C.J.  says,  "Admitting 
that  this  special  demurrer  is  bond  fide,  and 
that  the  defendant  may  sustain  prejudice 
by  its  disallowance,  still  we  must  act  upon 
general  rules.  The  only  general  rule 
which  the  Court  can  lay  down  is,  that 
where  a  party  has  obtained  time  on  the 
terms  of  pleading  issuabiy,  and  by  hia 
pleading  fails  to  bring  the  merits  of  the 
case,  or  some  question  of  fact,  or  some 
question  of  law  arising  upon  the  facts  in 
issue,  he  does  not  comply  with  the  condi- 
tions of  the  order." 

[Alderson,  fi. — If  there  are  substantial 
grounds  for  a  special  demurrer,  the  party 
may  apply  to  a  Judge  to  be  allowed  to  de- 
mur, though  he  is  on  terms  to  plead  issua- 
hly»  or  the  plaintiff  may  get  inserted  in  the 
order,  imposing  the  terms,  the  further  re- 
striction that  the  defendant  shall  not  spe- 
cially demur  to  the  replication.] 

[Parve,  B. — If  it  were  ret  integrOt  I 
should  be  indined  to  think  dtat  the  terms 
shonkl  not  extend  beyond  the  plea,  and 
that  the  defendant  diould  be  at  lai^e  af- 
terwards.] 

Langford  v.  Waghom  (4)  is  not  directly 
in  point.  In  Gitoome  v.  Wyatt  (5),  the 
Court  decided,  that  the  defendant  being 
under  terms  to  plead  isauably,  ought  not 
to  have  demurred  specially  to  the  replica- 
tion ;  and  ordered  some  of  the  causes  as- 
signed to  be  struck  out. 

[Parke,  B. — That  is  hardly  an  aatho- 
rity  either  way,  as  the  parties  acquiesced 
in  the  sti^^stion  of  the  Court.^ 

It  is  in  favoor  of  the  plamliff,  because 
the  defendant  lost  everything  without  any 
eqnivalmt,  and  had  to  pay  uie  costs.   In  ' 

(1)  t8tr.ll85. 

(S)  f  Boa.  &  PoL  446. 

(S)  5Dowl.&cRy.6SOiB.o.3LawJ.IUp.K.B. 

108. 

(4)  7  Piiee.  670. 
<5)  S  DowL  PXL  505. 
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Nanney  t.  Jrenncifc(6),  which  was  upon 
the  plea,  Bayley,  J.  aays,  in  reference  to 
Lmgforit.  WaghamandaMtheTf  '*  A  spe- 
cial cTemurrer  is  not  an  issuable  plea;  but 
if  there  are  good  grounds,  the  Court  will 
■ometimet  strike  out  the  causes."  Two 
authorities  nay  be  relied  upon  on  the 
other  side — BetU  v.  AmaiegarA  (7)  and 
Barker  v.  Oleadow  (8).  In  the  first  case, 
certainly,  where  the  plaintifT  had  signed 
j  udgment,  on  the  ground  that  the  defendant 
being  on  terms  to  plead  issuably,  had  de- 
murred to  the  replication,  the  Court  set 
aside  the  judgment.  In  Barker  v.  Gleadtm, 
the  question  was  much  discussed  by  a 
single  Judge.  Coleridge,  J.  aays  there, 
"The  demurrer  does  not  appear  to  have 
been  filed  for  the  purpose  of  delay;"  that 
distinguishes  that  case  from  this.  Here  it 
is  contended,  that  this  demurrer  is  not  bond 
Jide,  or  for  good  cause. 

[Alobksoh,  B. — Coleridge,  J.  seems  to 
consider  that  SamteU  v.  GiUard  was  de- 
cided after  B^t$  v.  Applegarth,  which  is 
not  the  case.] 

Though  this  judgment  was  delivered 
afler  consideration,  and  is  entitled  to  much 
weight,  it  is  only  supported  by  one  pre- 
vious case,  not  fully  considered,  and  is 
opposed  to  the  whole  current  of  earlier 
authorities;  nor  can  this  demurrer  be  sus- 
tained if  die  special  causes  assigned  are 
■track  out,  and  it  is  allowed  to  sund  as  a 
general  demurrer,  which  is  one  of  the 
modes  suggested  for  ascertaining  whether 
it  is  an  issuable  plea  in  Namuif  v.  Keiuriek, 
and  adopted  in  this  last  case  of  Barker  v. 
OUadow. 

WhaUley,  contrik. — A  declaration  is  de- 
livered, venue  Northumberland,  to  which 
the  defendant  is  obliged  to  plead  in  eight 
days,  six  of  which  are  occupied  in  sending 
into  the  country  and  receiving  an  answer  ; 
he  cannot  plead  in  time,  and  further  time 
is  given,  on  the  terms  that  he  shall  "  plead 
issuably,"  which  he  does.  Is  the  plaintiff 
after  that  to  be  at  liberty  to  reply  as  iree- 
gularly  as  he  pleases  7 

[Parkb,  B.— If  it  w«re  not  for  autho- 
rities, it  would  seem  reasonable  to  say,  that 
the  word  *'  pleading,"  in  '*  pleading  issna- 

(6)  1  Dowl.  P.C.  6)0. 

(7)  4BiDs.*67;  fccdLtirJ.  R».  CP.  169. 

(8)  &  DowL  P.C.  194. 


bly,"  sboiJd  not  have  a  more  extatdnl 
meaning  than  the  word  "  plead,"  in  the 
first  part  of  the  sentence,  *'  time  to  plcad.*^ 
Dewey  v.  Sopp  merely  decided  that  the 
demurrer  most  be  for  good  cause.  Sam- 
tell  T.  Oillard  is  ^intt  the  deftadsat; 
but  that  is  iwt  now  the  law.  It  «u  de^ 
cided  not  to  have  any  wdght  m  Bett$  v. 
Applegarih,  whieh  was  thejadgoieotofthe 
full  Court ;  and  that  case  was  conlirmedafter 
much  deliberation  in  Barker  v.  GUadm, 
where  all  the  authorities  were  reviewed  and 
observed  upon.  That  appears  to  be  nwre 
than  the  opinion  of  the  learned  Judge  «bo 
decided  it.  It  is  the  latest  authority,  sad 
is  expressly  in  &Tour  of  the  defendant 
Cur.  ada.  vatt. 

On  a  subsequent  day — 

Parks.  B.  said— We  have  consulted  d» 
Judges  of  the  two  other  courts  in  thb  esse, 
and  we  are  all  agreed  that  the  tnwooa- 
struction  of  the  common  order  for  ttmc  to 
plead,  is,  that  tbe  terms.  "  pleadii^  inaa* 
bly,"  apply  to  the  plea  only,  and  do  oot 
bind  the  defendant  as  to  the  rejoinder,  or 
other  subscqumt  pleadings;  and  we  decide 
thus  upon  the  authorities  of  Betti  v.  Jffl^ 
garth  and  Barker  v.  OUadow ;  and  tbsrs- 
fore  the  rule  will  be  made  absolute. 

Rule  aUobfU. 


Jm  24    /      TCBOLF  V.  ALFOBD. 

Innkeeper — Lien  iq>on  Person  or  Gooit 
of  Guett. 

An  innkeeper  eamwt  takemeoat^*^ 
back  of  his  gvest,  as  a  teettrityfor  a  w 
nribieA  he  refuea  to  pay. 

Trespass  for  assaulting  and  beati^  the 
plainttff,  and  striking  bim  violent  blom 
and  strokes,  and  stripping  and  pulling  off 
his  coat,  and  seiaingit  and  carrying  itaway< 

Pfco— That  the  defendant  was  an  ina- 
keeper,  and  as  soeh  innkeeper  kept  a  cer- 
tain eomiDon  inn  for  the  reception,  lodging, 
ud  enteruinment  of  tmveUera  and  olhwe; 
and  that  juat  befim  the  aaid  tioie  wbca 
&c.,  the  defendant  so  being  auch  innkeepar, 
and  keeping  the  said  inn  aa  afbresiid.  to 
wit,  &c.,  tbe  plaintiff,  and  divers  oiaff 
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persons  to  the  defendant  imknown,  came 

into,  and  were  then  received  bj  the  defen- 
dant as  gaeats  in,  the  said  inn,  and  in  the 
way  of  the  defendant's  business  as  an  inn- 
keeper, and  the  defendant  found  and  pro- 
vided  them,  at  their  request,  with  divers 
quantities  of  tea  and  other  victuals ;  and 
the  plaintiff  and  the  other  pei;?ons  there- 
upon then,  and  just  before  and  at  the  said 
time  when  &c.,  became  and  were  indebted 
to  the  defendant,  in  a  certain  small  sum  of 
money,  to  wit,  1 1«.  Sd.,  for  and  in  respect 
o£  the  defendant's  having  so  found  and  pro- 
vided them  with  the  said  tea  and  victuals^ 
and  thereupon,  the  defendant  just  before 
the  said  time  when  &c.,  required  and  de- 
manded of  the  plaintiff  and  the  other  per- 
sons, payment  by  them,  or  some  of  them, 
the  said  sum  in  which  they  were  so  indebt- 
ed, or  some  security  or  pledge  for  the  pay- 
ment thereof;  but  the  plaintiff  and  the 
other  persons  then  wholly  refused,  then,  or 
at  any  other  time,  to  pay  to  the  defendant 
the  said  sum,  or  leave  with,  or  give  to  the 
defendant  any  secniity  or  plec^e  for  the 
payment  of  the  same,  and  before  and  at 
the  said  time  when  &c.,  persisted  in,  and 
would  have  departed  from,  and  left  the 
said  inn  of  the  defendant,  i^ainst  his  will 
and  consent,  without  paying  die  said  sum 
of  lit.  id,,  so  due  as  aforesaid,  bad  not 
the  defenduat  kept  and  detained  the  plain- 
tiff, or  some  other  of  the  said  persons,  or 
their  goods  and  chattels,  or  some  of  them, 
until  they  paid  it ;  and,  because  the  plain- 
tiff and  the  other  persons  would  go  and 
depart  from  the  said  inn,  without  paying, 
and  refused  to  pay  that  sum  to  the  defen- 
dant, against  the  defendant's  will  and  con- 
sent, and  because  that  sum  remained  wholly 
due  to  him,  and  because  the  plaintiff  and 
the  said  other  persons  would  not,  and  re- 
fused to,  leave  with  or  give  any  pledge  or 
security  whatever  to  the  defendant,  for  the 
pnjnient  of  that  sum,  and  the  defmdant 
could  not  procure  or  obtain  from  tbem*  or 
any  or  either  of  them,  any  other  pledge  or 
security  than  the  said  coat  in  the  declara- 
tion mentioned,  he,  the  defendant,  at  the 
said  time  when  &c.,  did  gently  lay  hit 
hands  on  the  plaintiff,  to  prevent  Jtint  goin0 
and  dejtarting  from  the  laid  inn,  mthout  hit 
or  the  said  other  persona  paying  the  defen- 
dant the  said  debt  of  1  It.  Sd.f  or  giving  to 
the  defendant  some  security  or  pledge  for 


the  paymmt  of  it.  And  the  defendant 
did  then,  for  the  purpose  of  obtaining  and 
acquiring  such  security  or  pledge,  to  a 
gentle  and  necettartf  degree  lay  hit  hands  on 
the  plaintiff,  and  strip  and  pull  the  coat,  in 
the  declaration  menttonai,  from  and  off  the 
plaintiff,  the  same  being  a  reasonable  lecttrity 
or  pledge  in  that  behalf,  and  then  placed 
the  same  in  the  said  inn,  wherein  the 
defendant  hath  from  thence  hitherto  kept 
and  detained  the  same  as  such  security 
and  pledge,  the  said  debt  of  Mr.  Sd,  still 
being  wholly  due  and  unpaid  to  the  defen- 
dant, and  thereupon  the  defendant  suffered 
the  plaintiff  to  go  and  depart  from  the  inn ; 
and  on  the  occasions  aferesaid,  the  defen- 
dant necessarily  and  unavoidably,  to  m 
small  degree,  shook  and  pulled  about  the 
plaintiff,  which  are  the  sud  all^^  tres- 
passes, &c. 

Special  demurrer,  assigning  for  causes, 
that  the  matters  by  the  defendant  alleged, 
afford  no  justi6cation  for  the  trespasses  in 
the  declaration  mendoned.  And  also,  that 
the  defendant  admits  that  he  assaulted  the 
plaintiff,  and  stripped  and  pulled  off  the 
coat  which  he  had  then  on,  and  carried 
away,  and  kept,  and  detained  it ;  and  at- 
tempts to  justify  those  acts,  as  necessary 
to  enable  the  defendant  to  obtain  a  secority 
and  pledge  for  a  certain  debt,  then  all^^ea 
to  have  been  contracted  by  the  plaintiff 
and  other  persons,  with  the  defendant,  as 
an  innkeeper,  in  the  way  of  his  trade  and 
business,  whereas,  the  alleged  refusal  to 
pay  the  debt,  or  give  security  for  the  same, 
furnishes  no  legal  answer  or  justification 
to  such  assault ;  nor  could  the  defendant 
have  a  lien  upon  the  coat,  wherewith,  it  is 
admitted,  the  plaintiff  was  clothed,  in  re- 
spect of  the  alleged  debt,  inasmuch  as  no 
distress  can  be  legally  made  on  an  article 
in  actual  use ;  nor  did  the  defendant  ac- 
quire any  legal  lien  thereon,  by  his  own 
wrongful  acts,  in  pidling  and  strippii^  the 
same  from  the  plaintiff,  Mid  carrying  it 
away  ;  nor  dodi  the  alleged  demand  upon 
the  plaintiff,  and  his  refusal  to  pay  and 
satisfy,  or  give  security  for  the  same,  fur- 
nish any  legal  justification  to  the  charge 
of  stripping  and  pulling  the  cost  from  off 
the  plaintiff,  and  keeping  and  detaining 
the  same.  And  that  the  said  plea  contains 
no  legal  avoidance  of  the  trespasses  therein 
crafessed.   Joinder  in  demurrer. 
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ffordmoTth  was  to  have  BUj^sorted  the 
demurrer,  but  the  Court  called  upon— 

Humfrey  to  suf^rt  the  plea. — An  iDii- 
keeper,  bt^ng  hound  to  receive  travellers 
or  ffuests,  may  detain  their  persons  or 
goooB  in  satisfaction  of  his  chaises:  "They 
may  detain  the  persras  of  the  guesu  who 
eat,  or  die  horse  which  eats,  till  payment" 
— NenrUm  v.  Trigg  (^\).  A  plea  of  this 
kind  as  to  a  right  to  detain  the  person,  was 
pleaded  in  Ward  v.  Clarke  (2).  and  might 
he  sustained  on  the  principle  that  it  is 
reasonable  that  a  person  who  is  obliged 
to  receive  a  traveller,  should  have  a  greater 
remedy  than  those  who  deal  on  contract. 
If  the  innkeeper  is  bound  to  receive  a  guest 
and  supply  him  with  provisions,  how  is  he 
to  be  satisfied  for  a  contract  which  he  can- 
not refuse!  The  reason  for  detaining  the 
horse,  will  apply  to  the  person.  If  it  is 
Bud  that  the  innkeeper  iuw  no  right  to 
take  Ae  coat,  on  the  ground,  that  the  doii^ 
so  may  lead  to  a  breach  of  the  peace,  the 
same  aigument  will  apply  with  equal  force 
to  a  detenticm  of  the  person. 

[Parke,  B. — May  the  innkeeper  turn 
the  guest  into  the  street  without  a  coat  ? 
Woidd  he  have  a  right  to  strip  him  of  all 
his  clothes  7  This  is  not  a  claim  to  detain 
the  permn  till  the  debt  ia  satisfied,  but  to 
take  bis  coat  from  his  bade,  and  turn  him 
out.] 

If  a  box  were  laid  down  fay  the  gumt, 
but  within  his  reach  and  under  bis  super- 
intendence, the  innkeeper  would  have  • 
right  to  take  it,  if  the  guest  refUsed  to  pay 
the  reckraiing.  Would  it  make  any  dimr- 
tnee  if  the  guest's  hand  were  upon  it  ? 

[Lord  A^hobs,  C.  B. — Where  is  that 
plea  from  WerOmrih  reported?  I  have 
always  considered  that  there  are  many 
vicious  precedents  in  Wetanwth.'\ 

If  the  innkeeper  be  not  justified  in  de- 
taining the  person  of  his  guest,  it  certainly 
cannot  be  contended  that  he  may  take  his 
clothes  in  this  way. 

Wordmorth,  contrft.— The  case  reported 
in  1  Shower,  245,  is  a  mere  dictnm  of 
Eyrest  J.,  which  was  not  necessary  to  the 
adjudication  of  the  question,  which  was, 
whether  an  miAmper  could  be  n^e  a 
bankrupt    Nor  is  the  precedmt  fnnn 

(1)  l8how«r,f45. 

(«)  9  Wmtwoitli's  Plmdw,  3«S. 


We^worth  supported  by  any  mdiority. 
But  first,  the  person  of  a  party  cannot  be 
detained  in  respect  of  a  debt,  which  the 
plea  admits  this  to  be.  If  Nenrtam  v.  Trigg 
were  good  law,  the  deciskm  in  /met 
Tkarloe  (3),  and  odi«  cases,  at  to  the  Hen 
of  innkeepers  upon  }3b»  horses  and  ^oods 
of  their  guests  were  unnecessary,  if* the 
gueaU  themsehres  could  be  detuMd.  It 
is  there  said  by  the  Court,  "  By  the  custom 
of  the  realm,  if  a  man  lies  in  an  inn  one 
night,  the  innkeeper  may  detain  his  kortet 
till  he  is  paid  for  his  expenses  ;  but,  if  be 
gives  him  credit  for  that  time,  and  lets 
him  depart  without  payment,  then  be  hath 
waived  the  benefit  of  that  custom,  by  his 
own  consent  to  the  departure,  and  sludl 
never  afterwards  detain  the  horse  for  that 
expense."— C.  Joiui  v.  Pearls  (4),)  and 
Tkomptom  v.  lacg  (5).  By  statute  11  &  IS 
Will.  3.  c.  15,  if  an  innkeeper  r^hae  to 
make  pri^r  reckonii^  of  pinta  of  ule,  be 
oauwt,  for  default  of  payment,  "detan 
any  goods,  &c.  bekmgmg  to  Uie  person 
from  wlxnn  the  reckoning  shall  be  due^ 
but  shall  be  left  to  his  action."  It  woaU 
be  inconsistent  for  the  legislature  to  have 
deprived  the  mokeeper  of  his  right  to  de- 
tain goods  in  certain  oases,  if  he  still  by 
law  might  detain  tA«  person  ;  and,  if  any 
auch  rightexisted,  the  provision  wotdd  have 
extended  to  deprive  him  of  that  right  also^ 
under  similar  circumstances.  At  all  events, 
no  right  to  detain  the  persom  for  a  debt  of 
1  is,  can  exist  dnee  the  statute  IS  Geo.  I. 
c.  29,  whidi  prevents  an  arrest  of  the  per- 
son  for  debts  under  102.  in  a  superior  ee«r^ 
or  40s'  in  an  inftriw  one.  But  secondly, 
if  the  person  could  be  detained,  yet  nodis- 
treas  or  lien  can  be  had  on  an  article  in 
actual  use.  Things  in  actual  use  cannot 
be  distrained  for  rent — Co,  Litt.  47,  m. 
So  the  sheriflT  may  seiae  the  goods  of  a 
man  in  his  own  possessi<Hi,  or  in  the  hsnds 
of  another,  as  his  trustee,  "except  things 
necessary  pro  wetu  of  himself  and  ftAuly,** 
and  except  also  beasts  of  the  plough,  if  iu 
the  latter  case  there  are  other  things  saffi- 
cient— Com.  Dig,  'Debt,'  (G,)  3.  The 
exceptitm  would  equally  exteiKl  to  bis  coac 
as  his  victuals.  Apparel  of  a  party  in  bad 

(S)  8  Itfod.  irt . 
(4)  1  StnDgc,  S57. 
(5>  SB.Ic  Ald.-flBr. 
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may  be  taken— JSmmM  t.  CaU»eU{B%  or 
while  it  is  beinp;  washed— BnytiM  v.  Smith 
(7) :  but  there  ts  no  lien  on  the  party  him- 
self, or  the  clothes  which  he  is  wearing — 
Wolfe  T.  •Stiniflieri(8).  Thirdly,  the  de- 
fendant's act  being  wrongftil,  he  can 
acquire  no  lien  —  Griffith  v.  Hyde  (9), 
Madden  V*  Kempster  (10).  He  also  alluded 
to  a  late  case  not  yet  reported,  in  the 
Queen's  Bench,  where  the  cireimstsnces 
were  similar. 

Lord  Abimoer,  C.B. — I  should  be  sorry 
to  hare  it  thought  that  I  entertained  any 
doubt  upon  this  subject,  or  that  I  wanted 
any  aathorities  to  support  my  judgment, 
though,  at  the  same  time,  if  uere  were 
any  at  variance  with  it,  I  should  feel  bound 
to  look  into  and  consider  them.  As  to  the 
dictum  of  a  single  Judge  in  the  case  of 
Newton  v.  Trigg,  it  is  enough  to  say,  that 
it  was  not  necessary  for  the  decision  of  the 
case,  and  is  not  supported  by  the  rest  of 
the  Court ;  and  it  may  be,  that  the  words 
are  to  be  found  there  &om  some  inaccuracy 
of  the  reporter.  With  re^rd  to  the  case 
from  JVentworth'e  Pleader,  that  has  not 
been  shewn  to  exial  in  any  bo<A  of  reports, 
askd,  I  must  say,  that  I  have  often  found 
bis  precedents  exceedingly  inaccurate  (11). 
If  UK  innkeeper  has  a  right  to  detain  the 
person  of  his  guest  for  the  non-payment  of 
bis  bill,  he  nay  do  so  till  that  bill  is  paid, 
which,  in  the  case  of  a  poor  man,  may  be 
tat  his  life,  so  that  for  a  small  debt  for 
which  he  could  not  imprison  him,  he  might 
detain  him  for  his  life,  a  supposition  which 
IB  quite  preposterous.  What  law  allows 
«ne  person  to  detain  another  without  any 
process?  As  to  a  lien  upon  the  party' » 
goods,  under  certain  drcmaatancefl,  an  ex- 
ception is  made  in  &vour  of  innkeepars 
and  others.  Where  the  innkeeper  receives 
a  guest  and  his  goods,  which  the  innkeeper 
has  thus  in  his  possession,  and  the  guest 

<6)  Sittings «Aar  Hikf^r  turn,  St  Geo.  S. 
(7)  1  Eip.  t06. 
<8)  SCampb.  631. 
<9)  Sdw.  N.P.  1399. 

(10)  1  Cintpb.  IV.  , 

(11)  From  tbs  replintion,  as  ststed  in  9  Went. 
3G9,  it  woold  appetr  that  the  Mfficiency  of  lb*  plea 
■■  not  qowtioowt,  ss  tlw  icplintioa  nswly  uslga- 
•d  fiwBsnnltii^  on  oUmt  ud  diflerent  oseitieas. 


refuses  to  pay  his  Ull,  the  innkeeper  nay 
detain  those  goods,  virtue  of  that  pos- 
session, but  he  may  not  take  a  parcel  or 
property  Jrom  the  guest,  because  it  is  in 
his  possession,  snd  not  the  innkeeper's. 
Wherever  the  taking  of  goods  to  satisfy  a 
debt  is  allowed,  those  in  actual  use  are  ex- 
cepted ;  and  here  the  defendant  had  no 
right  to  take  the  coat.  1  am  therefore  of 
opinion,  that  in  die  absence  of  any  suffi- 
cient authority  to  the  contrary,  this  plea, 
which  attempts  to  justify  an  assault  ia 
taking  a  coat  firom  a  man's  back,  by  sit- 
ing t^  it  was  to  satisfy  ft  debt,  cannot  be 
supported. 

Parke,  B.— I  am  also  of  opinion  Aat 
this  plea  is  bad.  There  is  no  doubt,  that 
by  law  an  innkeeper  has  a  lien  upon  the 
^oods  -^of  his  guest,  as  was  lately  decided 
m  Thompton  v.  Lacy;  and  it  is  admitted 
that  this  plea  cannot  be  suppm-ted,  unless 
he  has  also  a  Hen  on  the  person.  To  say 
that  he  has  such  a  lien,  is  a  very  startling 
propositi^,  and  would  lead  to  extraordi- 
nary results,  and  in  some  eases,  as  in  the 
one  sni^ested  by  my  Lord,  would  go  to 
the  extent  of  a  right  to  imprison  a  poor 
guest  peipetnally.  The  authority  from 
^Aoirer,  which  is  die  only  one  that  has  been 
cited  as  at  aU.  suppordng  the  detmtion  of 
ike  person,  appears  Co  be  overruled  by  the 
late  case,  not  yet  reported,  in  the  Queen's 
Bench.  The  wearing  apparel  upon  a  man's 
person  is  not  allowed  to  be  taken  either 
under  a  fieri  faaas  or  an  extent,  and  it 
seems  quite  impossible  to  justify  the  strip- 
ping off  the  coat  in  this  ease. 

BoLLANO,  B.'— I  have  always  considered 
that  the  doctrine  of  lien  did  not  apply  to 
the  case  of  clothes  upon  the  person.  If 
it  did,  a  man,  in  order  to  prevent  heiug 
turned  out  without  clothes,  and  to  save  his 
apparel,  might  be  compelled  to  pay  a  debt 
which  was  not  due,  and  which  the  party 
had  no  pretence  for  demanding. 

GuBiTXY,  B.  concurred. 

Judgment  for  the  phdnUff', 


Jan.  SO.  /  BOKCHe.FOiicrEE. 

Practice. — Taxation — Bill  of  Costs. 

Where  there  is  m  etppearance,  a  bill  of 
eotlt  need  not  be  delivered  before  taxalioK, 
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notmthttanding  the  mU,  Mkh.  1  WiU.  4. 
reg.  II.  s.  10. 

Hum^ey  shewed  cause  against  a  rule 
for  the  Master  to  review  his  taxation, 
which  had  been  obtained,  on  the  ground, 
(amongst  others,)  that  no  bill  of  costs  had 
been  delivered  prior  to  taxation.  The  de- 
fendant had  not  appeared  to  the  action, 
and  it  was  argued,  that  as  in  such  a  case, 
by  rule  Hil.  4  Will.  4,  r.  17,  no  notice  of 
taxation  was  necessary,  it  could  not  be 
necessary  to  deliver  a  bill  of  costs. 

Wordmorth,  contrft. — There  is  an  im- 
perative rule  of  this  court,  (Mich.  1  Will. 
4.  reg.  II.  s.  10,)  that  a  copy  of  the  bill 
of  costs  shall  be  delivered  one  day  be- 
fore taxation.  The  rule  of  Hil.  4  WiU.  4. 
referred  to,  repeals  or  mtricts  only  the 
rule  of  Trin.  term,  I  Will.  4,  bat  does  not 
aflfect  the  rule  Mich.  1  Will.  4,  which  rule 
still  governs  the  practice  of  this  court. 

Per  Curiam. — The  rule  of  this  court,  in 
its  terms,  applies  only  where  there  is  some 
attorney  of  the  party,  whose  costs  are  to 
be  taxed.  It  also  requires  a  bill  of  costs 
to  be  delivered  at  the  time  of  serving  the 
notice  of  taxation.  In  its  terms,  therefore, 
that  rule  can  hardly  be  said  to  apply  to  a 
case  where  there  has  been  no  appearance 
or  recognised  attorney,  and  where  no  no- 
tice of  taxation  need  be  served.  But,  in- 
dejMndently  of  that,  it  is  clear,  that  the  rule 
which  abrogates  the  necessity  of  notice, 
impliedly  abrogates  the  necessity  of  deli- 
vering a  bill  of  costs  before  taxation. 

Rule  discharged. 


0.} 
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Jan.  30 

Demand  of  Costs— Delegated  Authorky. 

An  attachment  will  not  Ke  for  non-pay- 
ment of  costs,  which  have  been  Semandedt  not 
by  the  attorney  in  the  cause,  but  by  a  person 
whom  he  oatMraet  to  receive  lAem  Jirr  him. 

Rule  obtained  by  Barslow  to  set  aside  an 
attachment  for  not  paying  the  costs  of  the 
day,  which  had  been  demanded  by  a  person 
authorised  by  the  attorney  to  receive  them 
fat  him. 


/fttm/ivy  ebewed  cause. 

Pakxe,  B. — A  demand  of  ooata  by  the 

attorney  himself  is  sufBeiait,  because  he 
represents  the  principal  for  all  the  purposes 
of  the  suit ;  but  be  cannot  employ  another 
to  receive  them  for  him.  The  Master  in- 
forms us,  that  diii  is  connstent  with  the 
practice. 

ALnEBSON,  B. — If  it  were  otherwise, 
there  would  be  nothing  to  prevent  an  at- 
torney from  employing  some  creditor  of 
his  own  to  get  possession  of  the  moDey,  and 
rendering  hopdess  the  client*a  chance  of 
reeovering  it. 

[Vide  E»  paHe  Forteaene,  t  Dowl.  P.C. 
448,  demand  by  the  attorney's  clnrk,  not 
snflBeient.] 


IVANS  «.  BAEMAXD. 


18S8.  \ 
Jan.  S).  / 

Judgment  as  in  case  of  a  Nonsuit. 

Where  issue  ta  a  country  cause  is  Joined 
in  HUary  vacation,  and  no  notice  e^  trial 
given,  judgment  at  in  case  tf  Monaurf  way 
be  moved^  m  theft^kmmg  Hitarf  tenu 

BnAy  shewed  canse  against  a  mle  fat 
judgment  as  in  case  of  nonsuit,  obtained 
by  Addison*  The  circvmaiancee  of  the 
case  have  been  already  reported,  ante,  4i. 

On  this  occasion,  the  Court  qualified  tke 
dictum  in  AnifA  v.  Miller  (1),  that  when 
there  has  been  no  notice  of  trial,  two  assisss 
must  intervene  between  the  joining  of  issue 
and  the  motion  for  judgment  as  in  case  of 
nonsuit ;  and  held,  that  such  a  rule  mast 
be  taken  to  apply  only  to  cases  wbern 
issue  is  joined  in  the  term  immediate 
before  the  assises  (2). 

The  rule  mas  discharged  as  a 
peren^itory  nndertaSng. 

(1)  Ai  nported  in  S  Um.  &  W«l«.dO:  brtM* 
s.  c  utiu,  p.  45. 

(S)  Thu  moIU  from  tba  nil*  ■tatad  in  TM'» 
Practice,  9tb  adit.  764,  vti  •apportod  hj  Hill 
BuchinaD,  <t  Tens  Rap.  734.  *ad  Prantka  t.  Bloit, 
S  Bio;.  360,  1.  c.  3  Law  3.  Rap.  CP.  39, 
"  tha  plaintiff  is  aot  bound  togtvaBottoeof  tr^  dl 
tlia  tarn  succeediDg  that  in  which  issu*  waa  jotaad  ; 
and  if  ha  do  aot,  tha  defandant  caaaM  won  far 
•at  as  in  case  of  s  aoBSoit  till  sfkirths  M> 
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Jan  18    \     "  TiwwrER. 

Trover — Fixtures. 

A  tenant  ivhoiejuturet  are  converted  dur- 
ing Ait  <erm,  emnot  recover  tAem  tn  trwer. 

Trover. 

Pleas — First,  Not  guilty.  Secondly,  a 
justification  in  selling  the  property  in  tbe 
deelantiim,  by  order  of  the  assignees  un- 
der a  fiat  of  Iwnkruptcy  against  the  plain- 
tiff. The  petitioning  creditor's  debt  being 
disproved,  that  plea  was  not  established. 

At  the  trial,  before  Coltman,  J.,  at  the 
last  Assizes  for  Liverpool,  it  appeared  that 
the  plaintifi*  was  tenant  of  the  premises 
on  which  tbe  property  had  been  seized. 
The  sale  was  in  two  lots,  the  first  compris- 
ing goods  and  chattels,  which  fetched  i^l. 
8«.8a.f  and  the  second,  fixtures,  good-will, 
licence,  &c.,  which  fetched  t<^ether  216/. 
odd.  Tbe  plaintiff  abandoned  his  claim 
ibr  the  good-will  and  licence^  but  claimed 
to  recover  BSl.  for  the  fixtures.  It  was 
proved  that  the  fixtures  were  fixed  furni- 
tare,  not  removed  at  the  time  of  the  seisure. 
The  pluntifF  had  a  verdict  for  79/.  S«.  8<£.» 
tbe  value  of  the  goods  and  chattels,  and 
the  fixtures. 

Cotvling  having  obtained  a  rule  to  re- 
duce the  verdict  to  24/.  St.  Sd.,  the  value 
of  the  goods  and  chattels*  on  the  ground 
that  the  fixtures  could  not  be  recovered  in 
tbit  action,— 

Crettwell,  Wightman,  and  j4dduort,shevf' 
ed  f»use. — The  plaintiff  being  tenant  of 
these  premises,  and  having  power  to  remove 
the  fixtures  at  the  time  tbey  were  seised 
under  the  fiat,  may  maintain  trespass  or 
trover  for  theni.  Pitt  v.  S^w(\)  was 
trespass  for  taking  goods,  chattels,  and 
effects.  It  appeared  that  some  of  the 
things  were  fixtures,  for  which  the  plain- 
tiff recovered.  Trover  would  equally  have 
lain  in  that  case  for  the  wrongful  detention 
and  conversion.  An  action  for  goods  sold 
axkd  delivered,  would  not  lie  for  fixtures 

 Lee  V.  Ritdon(»),  »ndNutt  v.  Butler(3). 

The  distinction  is,  that  they  cannot  be  re- 
covered in  trover,  when  left  by  the  tenant 
after  the  expiration  of  the  term. 

1)  4B.&  A1J.206. 
t>  t  Minb.  495. 
(3)  i  Exp.  176. 
NaW  SbBIES,  Vlt— EXCMBtt,  Pk. 


[Parke,  B. — Tliey  may  be  removed  by 
the  tenant  during  the  term,  or  while  he  re- 
mains in  upon  an  excrescence  of  the  term. 
This  was  discussed  in  M'mskaU  v.  Lloyd 

That  was  very  different,  as  there  a  for- 
feiture of  the  term  was  committed,  upon 
which,  ejectment  was  brought,  and  the 
land  recovered  with  the  fixtures  upon  it. 
In  CoUgrave  v.  Dias  SanlosiS),  Lord  Ten- 
terden  thought  that  trover  might  be  main* 
tained  for  fixtures. 

[PAaxE,  B.— That  was  merely  the  first 
impression  at  Nisi  Prios.  It  became  un- 
necessary afterwards  to  decide  that  point 
in  banc.  It  was  not  argued,  and  the  Court 
did  not  decide  that  trover  would  lie.] 

Here  the  tenant  might  have  removed 
them  at  the  time  the  conversion  took  place ; 
that  is  the  distinction  relied  upon.  Tn 
Lamton  v.  Salmon,  reported  in  a  note  to 
Fitxherberl  v.  Shaw  (6),  it  was  not  objected 
that  trover  would  not  He  for  fixtures. 
Much  difilcuUy  will  be  got  rid  of,  by  con- 
sidering whetlier  or  not  they  are  fixtures 
removable;  if  so,  they  are  to  be  eonsidered 
as  personid  chattels — Daeia  v.  Jonei{7). 
Further,  there  is  a  distinction  where  the 
contest  is  between  the  tenant  and  the  owner 
of  the  inheritance,  and  the  tenant  and  in- 
termediate parties,  as  appears  from  the 
dicta  of  Bayley,  B.  and  Lord  Lyndhurst  in 
the  argument  in  Hallen  v,  Runder{9).  In 
Lawton  v.  Latvian  (9),  the  case  of  a  cider- 
mill  aflfixed  to  the  freehold,  is  mentioned, 
which  Comyns,  C.6.,  was  of  opinion,  might 
be  recovered  in  trover. 

[Parke,  B. — It  does  not  appear  there 
to  have  been  considered  whether  trover 
would  lie  for  such  a  thing.] 

These  have  been  treated  as  the  goods 
and  chattels  of  the  bankrupt,  and  the  party 
cannot  now  turn  round  and  say  they  are 
fixtures. 

Pabke,  B. — This  subject  was  much  con- 
sidered by  my  Brother  Alderson  and  my- 
self in  MinshaU  v.  Lloyd^  and  this  case  is 

(4)  S  M«e.  It  Wei.  450;  s.  e.  6  Uw  J.  Rup. 
<N.s.}  Esch.  115. 

(3)  3  B.  St  C.  76;  ■.  c.  1  Liw  J.  Rsp.  K.B.  M9. 
(6)  1  H.  Black.  959. 
?)  SB.  &  Aid.  165. 

a)  1  Cr.  M.  &  R.  S66 ;  «.  c.  3  Law  J.  Rep. 
(N.B.)  Eich.S60. 
.(9;SAtk.  13. 
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within  that  decision.  It  was  there  con- 
tended by  Mr.  Cresswell,  that  fixtures 
were  not  goods  and  chattels  at  all,  and 
could  not  be  recovered  in  an  action  of  trover. 
I  see  no  reason  to  doubt  that  the  Court 
came  to  a  correct  decision  in  that  case. 
The  Court  there  decided  that  the  principle 
of  law  is  quicquid  solo  plantatur  solo  cedU, 
The  right  of  the  tenant  is  to  remove  while 
he  is  in,  and  so  convert  the  fixtures  into 
personal  chattels. 

BoLLAKD,  fi,  and  GuRNBY,  B.  concurred. 

RuU  absoUUe  to  reduce  the 
damages. 


Jan.  16.  / 

Slander — Arrest  of  JudgnwnL 

In  slander,  where  the  jury  have  found  that 
the  defendant  meant  to  impute  to  the  plain- 
tiff" an  offence  punishable  by  law,  the  decla- 
ration will  be  good  after  vertUct,  even  though 
the  coUoqtuum  be  r^eeledf 

Slander.  The  declaration  stated,  that 
before  the  committing  of  the  grievances 
thereinafter  mentioned,  the  plaintiff  had 
been  and  acted  as  olerk  to  certain  persons, 
to  wit,  the  Marquis  of  Anglesey  and  I«ord 
Dinorben,  owners  and  proprietors  of  aeer- 
tain  copper-mine,  and  carrying  on  business 
under  the  name  of  the  Parys  Mine  Com- 
pany ;  and  also,  before  and  at  the  time  of 
the  committing  of  the  grievance,  &c.i  the 
plaintiff  had  been,  and  was,  and  acted  as 
clerk  to  certain  other  persons,  to  whom 
the  said  Marquis  of  Anglesey  and  Lord 
Dinorben  had  sold  and  assigned  the  said 
mine,  and  who  also  carried  on  business 
under  the  name  of  the  Parys  Mine  Com- 
pany ;  and  that  tlie  plaintiff  had  always 
conducted  himself  honestly  in  the  course 
of  his  employment  as  such  clerk,  and  had 
never,  until  the  committing  of  the  ^ev- 
ance,  &c.,  been  suspected  or  believed  to 
have  been  guilty  of  any  offence  punishable 
by  law.  Yet  the  defendant,  well  knowing 
the  premises,  but  contriving  and  intending 
to  injure  the  plaintiff,  and  to  cause  it  to 
be  believed  that  he  had  been  guilty,  in  the 
course  of  his  said  employment,  of  grave 
crimes  and  felonies  punishable  by  law, 
heretofore,  to  wit,  on  the  1st  day  of  July, 


18S6,  in  a  certain  discourse  then  had,  &c. 
of  and  concerning  the  plaintiff,  and  of  aijd 
concerning  his  having  acted  as  such  clerk 
to  the  said  Man|uis  of  An^sey  and  Lord 
Dinorben,  and  to  the  said  otou  persons 
called  the  Parys  Mine  Cfunpany,  fidadiy 
and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff,  and  of  and 
concerning  his  having  acted  as  sueh  clerk 
as  aforesaid,  the  fake,  scandalous,  mali- 
cious, and  defamatory  words  fc^lowing, 
that  is  to  say,  "  You  (meaning  the  plain- 
tiff) have  done  things  with  the  company 
(meaning  the  said  Marquis  of  Anglesey 
and  Lord  Dinorben,  and  the  said  other 
persona,  &c.,  as  aforesaid),  for  which  yo« 
ought  to  be  hanged,  and  by  O —  I  (mean- 
ing the  defendant)  will  have  you  banged 
before  the  1st  of  August;"  and,  in  answer- 
to  a  qitesCicHi  thai  and  there  put  by  the 
plaintiff,  as  to  what  things  he  had  so  done, 
the  defendant  answered,  "  Many  things," 
(thereby  meanmg  that  the  plaintiff,  whilt 
he  was,  and  acted  as  such  clerk,  as  a£m- 
said,  bad  been  guilty  of  divers  felonies, 
punishable  by  the  laws  of  this  realm  witk 
death  by  hanging).  Bymeana  whereoC&e- 
Plea — Not  guilty. 

At  the  trial,  before  Aldenon.  B.,  at  the 
last  Assizes  for  Anglesey,  the  learned 
Judge  having  left  it  to  the  jury  to  say, 
whether  they  tkoagbt  the  defoidant  in* 
tended  to  impute  to  the  plaintiff  the  coaa- 
missicm  of  any  ofienee  punishnUe  by  law, 
they  found  a  verdict  for  the  plaintiff, 
damages  40s. 

In  Michaelmas  term, 

Jervit  obtained  a  rule  to  shew  canae 
why  the  judgment  should  not  be  arrested, 
on  the  ground,  that  the  defondant  could 
not  have  meant  to  impute  to  the  plsinuff, 
as  clerk  to  the  company,  tbe  coromisHoa 
of  a  capital  offence. 

Welsby  now  shewed  cause. — First,  there 
is  nothing  to  shew  that  the  whole  of 
ftSbice  might  not  have  been  cominitted  on 
(Ae  very  day  laid  in  tbe  dedantifm.  S»> 
condly,  if  it  could  not  have  been  committod 
on  that  day,  the  day  is  immaterial,  and 
after  verdict,  it  may  be  supposed  that  tbe 
offences  were  committed  before  tbe  pass- 
ing of  the  act,  2  &  3  Will.  4.  C  ISS, 
when  the  punishment  of  death  in  certAin 
cases  of  forgery  was  abolished,  Tbe  day 
laid  in  the  declaration  under  a  videlicet,  ii 
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^  itt  of  July  1896;  and  it  is  quke 
poniUe  at  that  thne,  that  the  plaintiff,  as 
derk  to  tbe  company,  might  have  com- 
mitted felonies  punishable  with  death. 
After  the  act  cited  above  was  passed,  and 
before  the  statute  1  Vict.  c.  84,  the  forgery 
ofany  power  of  attorney,  or  other  antbority, 
to  trsDsler  any  share  or  interest  in  any  stock 
or  public  fund,  transferable  at  the  Bank  of 
Bngland  or  South  Sea  House,  was  still  a 
capital  folony,  and  punishable  with  death. 
Secondly,  tbe  declaration  is  good  after 
verdict,  as  the  jury  have  found  the  impu- 
tations in  tbe  early  part  of  it,  and  they  are 
actionable  per  se  without  any  colloquium — 
SUaardw.  KeUy{\),  Cur^  v.  Curtit{t\ 
Mmrgtm  v.  WUUam»{9),  Pewfotd  t.  fVett- 
eote{4),  and  iWe  v.  0UHam{5).  The 
jury  hare  either  found  the  whole  innuendo, 
which  might  be  true,  or  they  have  found 
tbe  imputations  in  the  early  part  of  the  de- 
claration, either  of  which  is  sufficient  after 
verdict. 

Jtrvit,  contT&. — Although  the  innuendo 
nay  be  rejected,  eoUoqulum  Cannot 
be.  It  is  said,  it  is  consistent  with  the 
declaratioDf  and  was  possible  that  the 
pbmtiff  had  committed  mMiy  felonies, 
puirisbabie  with  d«Rth  before  the  passing 
«)f  the  S  ft  8  Win.  4.  e.  133,  or  after  that 
time  and  before  tbe  I  Vict.  o.  84.  It  may 
be  admitted  the  day  is  immaterial.  The 
srerda  in  the  declaradmi  are  not  only  that 
the  words  were  spoken  of  and  concerning 
the  plaintiff*,  &c.  "but  of  and  concerning 
his  having  acted  at  mch  derk,'*  &e.  to  the 
said  so  and  so. 

Pakkb,B,— This  rule  must  be  discharg- 
ed. It  was  said  to  be  impossible  that  a 
Ahm,  such  as  ia  imputed  to  the  plaintiff, 
aoida  hare  beea  committed ;  bat  that  is 
not  B0|  u  after  verdict  we  may  supposci 
die  words  spokan,  if  necessary,  before  the 
rqieal  of  the  earliest  act  alluded  to,  diough 
vntil  the  second  act  passed,  snch  a  felony 
might  have  been  committed.  The  aver- 
maat  at  the  end  of  the  declaration  may  be 
i^cted,  and  it  would  still  be  good;  or  if 

(1)  4  B.  a  C.  «R3;  s.c.  S  Uw  J.  R«p.  K.B.  6. 
(«)  10  BiDg.  477  i  a.  0.  3  Uw  J.  Rep.  (n.s.> 
CP.  158. 

(3)  1  Strange,  1«.  . 

(4)  t  New  Rflp.  335. 

(5)  Ctnrp.  «75. 


ft  is  contended  that  it  must  be  proved, 
then,  after  verdict,  it  will  be  supposed  that 
the  words  were  spoken  when  such  an 
offence  might  have  been  committed. 
Aldesson,  B. and  Gurnet,  B.  concurred. 

Rule  daeharged. 


Jan.  17.  1      DOE  rf.  BLOXAM  ».E0«. 

Ejectment — Declaration  in.  Form  of. 

A  declaration  in  ejectnient  in  tbe  Exche- 
quer i  Mi  tiding  that  the  party  ia  '*a  debtor 
to  Our  Sovereign  Lady  the  Queen"  and 
omitting  the  quo  minus  cAhim,  »  suffieie^t, 
if  the  m/brniattoft  ht  the  notice  at  the  foot  of 
the  dectareaioH  be  correct. 

Keliy  moved  to  set  aside  a  declaration 
in  ejectment  for  irregularity.  It  was  framed 
as  if  the  rules  of  Michaelmas  term,  8  Will.  4. 
applied  to  declarations  in  ejectment.  It 
commenced,  "  John  Doe  was  attached  to 
answer,"  &c.,  and  not  "  Johti  Doe,  a  debtor 
to  our  Sovereign  Lady  the  nom  Queen"  &c., 
and  the  quo  minua  clause  at  the  end  was 
aUo  omittied.  He  cited  Doe  d.  Gillett  v. 
Roe(\). 

Pask£,  B. — It  ha  been  held  in  the 
Commoii  Pleas  and  the  Queen's  Bench, 
that  an  impossible  title  in  a  declaration  in 

ejectment  may  be  rejected — Doe  d.  Gore  v. 
Roe  {i),*uid  Doe  d.  Phipps  v.  Roe(S), 
The  ground  of  those  decisions  ha&  been, 
that  the  real  information  is  contained  irt 
the  notice  at  the  foot  of  the  declaration. 
'J'hat  principle  will  equally  apply  here  (4). 

Rua  refused. 


18S8.     *>     WALlSft  V.  ARDKBWS  AND 

Jan.  28.  3  avotbsv. 

Landlordand  Tenant — Agreement— Sem- 
ert  Rate — Payment. 

Certain  marsh  lands  mere  demised  by  the 

(1)  iCr.  M.  &  R.  19i  LcSLaw  J.  Rap.  (n.s.) 
Exeh.  W7. 

(S)  3  Dowl.  P.C.  5. 

(8)  6  Law  J.  Rap.  (na)  C.P.  tOI. 

(4)  See  alio  Doe  v.  Roe,  7  Uw  J.  Rep.  (n.s.) 
CP.  49,  vid  Due  it.  Roe,  7  Liw  J.  Reii.  (N.s.> 
K.B.  17. 
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plaintiff  to  the  defendant  under  an  agree- 
ment, by  which  the  defendant  became  bimnd 
to  jtay  all  bulgoings  whatsoever,  rates,  taxes, 
scot^,  ^c,  whether  parochial  or  parUamtH' 
tartf,  that  then  were,  or  should  be  there- 
after charged  or  chargeable  upon  or  on  ac- 
count of  the  said  lands  ( the  then  present 
land-tax  only  excepted): — Held,  that  an 
extraordinary  auettment,  made  by  Commig- 
tionere  of  Sewer*,  fi»^  a  work  of  permanent 
benefit  to  the  landt  was  within  the  termt  of 
the  agreement. 

Tne  assessment  was  made  in  certain  pro- 
portions upon  the  owners  and  occupiers.  In 
four  years  the  defendant  ( the  tenant )  paid, 
in  the  first  instance,  both  his  own  share  and 
that  of  the  plaintiff  ( his  landlord ),  and  upon 
each  half-year's  settlement  of  accounts  for 
rent  due,  rnth  the  plaintiff's  agent,  who  was 
ignorant  of  the  agreentent,  the  turn  so  paid 
was  allowed  toward*  the  rent,  and  receipt* 
given  for  the  balance.  An  atUitm  haetng 
been  brought  upon  the  agreement,  in  wAicA 
theee  *um  were  clmned  a*  arrair*  of  retU : 
— Held,  that  the  fact*  exported  a  plea  of 
payment. 

Debt  for  arrears  of  rent.  The  declara- 
tion set  out  an  agreement  between  the 
plaintiflT  and  defendant,  by  which  certain 
marsh  lands,  therein  mentioned,  were  de- 
mised by  the  former  to  the  latter  for  a 
certain  term,  at  the  rent  of  400/.,  subject 
to  the  condition  that  the  defendant  should 
pay  and  discharge  All  outgoings  whatso- 
ever, rates,  taxes,  scots,  &c.,  whether  pa- 
rochial or  parliamentary,  that  then  were, 
or  should  be  thereafter,  charged  or  charge- 
able upon  or  on  account  of  the  said  marsh 
lands  (the  then  present  land-tax  only  ex- 
cepted). I'he  arrears  claimed  were  stated 
to  consist  of  a  certain  portion  of  each 
year's  rent  for  several  years  previous. 
The  defendant  pleaded  payment. 

At  the  trial,  before  Denman,  C.J.  at  the 
Summer  Assizes  for  the  county  of  Kent,  it 
appeared,  that,  in  the  year  1831,  the  Com- 
missioners of  Sewers  had  decreed  that  an 
extraordinary  expenditure  to  the  amount 
of  5,000/.  should  be  incurred  in  the  recon- 
struction of  a  sluice  and  other  works,  of  a 
permanent  kind,  at  a  place  called  Stonar,  in 
Kent,  and  bad  assessed  the'owners  and  oc- 
cupiers of  lands  specified  in  a  schedule 
(including  those  demised  by  plaintiff  to 


defendant),  in  certain  siinu,  payable  at 
stated  periods,  four-6fths  of  esch  of  such 
sums  being  chargesble  upon  the  owners, 
and  one-fifth  upon  the  occupiers  respec- 
tively. The  defendant  was  in  the  habit  of 
paying  hia  rent  to  an  agent  of  the  plaintiff; 
and  this  gentleman  not  having  seen  the 
agreement  between  the  parties  (which  had 
been  accidentally  mislaid  by  a  third  per- 
son, named  Smim),  deducted  from  the  rent 
during  the  years  1831,  1833,  and 

1834,  the  proportion  of  sewers  rate  or  scot, 
(i.  e.  four-fifths  of  it,)  which  fell  upon  iht 
owner,  by  virtue  of  the  commissioners' 
decree,  and  which  had  been  paid  in  the 
first  instance  by  the  tensnt.  A  receipt 
was  given  for  the  balance  (expressed  to  be 
such)  in  each  of  these  years.  At  the  ex- 
piration of  this  time,  however,  the  agree- 
ment came  to  light,  and  the  landlord,  not 
only  refused  to  allow  this  sum  in  future, 
but  claimed  back  the  money  whidi  had 
been  so  allowed  by  the  agent  in  the  pre- 
vious accounts.  The  defendant  contended, 
that  this  tax  was  one  which,  by  die 
agreement,  he  was  bound  to  satisfy ;  and  if 
he  was,  that  it  had  been  paid  by  him,  and 
settled  in  account,  and  could  not  now  be 
recovered.  The  learned  Judge  was  of 
opinion,  that  the  sewers  tax,  though  ex- 
traordinary, was  a  parliamentary  assess- 
ment, and  that  the  defendant  did  not,  by 
the  deductions  allowed  him  in  account, 
support  hia  plea  of  payment.  Accordingly, 
the  plaintiff  bad  a  verdict;  andinMiehad- 
mas  term,  pursuant  to  leave  reserved — 

Pl(Ut  moved  (o  set  that  verdict  aaide, 
and  enter  a  nonsuit,  againat  which — 

Theiiger  and  Channell  shewed  cause. — 
The  de^ndant,  by  his  agreement,  buida 
himself  to  discharge  all  outgoings  whatso- 
ever. The  words,  "  whether  parochial  or 
parliamentary,"  are  not  words  of  limitadoa. 
The  parties  shew,  by  the  language  of  the 
instrument,  that  such  a  tax  as  this  was 
meant  to  fall  on  the  tenant.  First,  the 
land  demised  is  called  marsh  land ;  ajkd  it 
is  reasonable  to  understand  the  covenant 
with  reference  to  the  nature  of  the  subject- 
matter,  or  thing  demised.  Next,  the  term 
"  scou"  is  applicable  to  this  swt  of  tax ; 
then,  they  provide  for  future  as  well  as 
for  present  taxes,  so  as  to  comprebeiid 
contingencies  of  this  kind.  Again»  stich 
taxes  are  spoken  of,  as  '*  are  or  shall  be 
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clurgoble  upon  or  on  account  of  the  saiJ 
manh  lands,"  which  this  emphatically  is ; 
and,  lastly,  there  is  an  express  exception 
of  the  land'tax*  and  of  that  only.  If,  how> 
ever,  there  is  any  doubt,  whether  the  sub- 
sequent words  Are  words  of  qualificationi 
the  parly  who  leeks  to  limit  a  general  lia- 
bility, already  imposed  upon  him,  must  pay 
the  penalty,  if  he  has  not  used  clear  words 
to  express  that  limitation.  But  even  if  the 
liabiHty  of  the  tenant  is  confined  to  the 
payment  of  taxes,  parochial  or  parliamen- 
tary, the  defendant  is  still  liable,  for  this 
may  correctly  be  called  a  parliamentary 
tax,  as  it  is  imposed  by  commissioners, 
acting  under  the  authority  of  parliament. 
On  the  other  point,  viz.  that  Uie  account 
has  been  settled  and  closed  between  the 
parties,  the  fact,  that  the  plaintiff's  agent, 
who  made  the  deductions  now  sought  to 
be  recovered  back,  had  not  at  the  Ume 
seen  the  agreement,  sufficiently  shews  that 
it  waa  ft  pa3rment  or  aHowance  by  mistake ; 
and  the  Court  will  assist  a  plaintiff  in  get- 
ting back  that  which  it  is  against  good 
conscience  that  the  defendant  should  retain. 

Plait  and  Starr,  in  support  of  the  plea. 
' — The  covenant  must  be  construed  accord- 
ing to  the  intention  of  the  parties.  The 
intention  was  to  limit  the  liability  of  the 
tenant  to  the  payment  of  such  taxes  as  are 
strictly  parochial  or  parliamentary.  This 
is  clearly  not  one  of  the  former  descrip- 
tion ;  neither  is  it  one  of  the  latter.  1'liough 
tbe  right  to  impose  both  classes  may  be 
derived  from  statute,  yet  each  takes  its 
designation  from  the  mode  in  which  that 
right  ia  carried  into  operation.  Thus,  the 
power  to  make  a  poor-rate  is  given  by 
■tatote,  yet  from  the  mode  of  levying  it, 
it  becomes  a  parochial  tax.  The  Com- 
missioners of  Sewers  may  act  by  virtue  of 
old  statutes;  but  that  circumstance  atone 
is  not  enough  to  render  their  assessments 
a  parliamentary  tax.  By  act  of  parliament 
certain  causes  are  triable  by  the  sheriff ; 
but  the  judgments  in  them  are  not  there- 
fore parliamentary. 

[Gdsnet,  6. — Is  not  the  land-tax,  which 
is  a  parliamentary  tax,  similar  to  this  7] 

No,  because  tlut  is  sn  impost  of  a  fixed 
sum  specified  by  parliament,  and  other  per- 
sons are  employed  as  mere  instruments  for 
carrying  the  act  of  the  legislature  into  effect. 
No  sutnte  directs  specifically  what  sumiato 


be  raised  by  the  Commissioners  of  Sewers. 
There  is  also  authority  for  saying  that  this 
assessment  is  not  a  parliamentary  tax.  In 
BreKster  v.  Kitchin  (1),  Lord  Holt  ob- 
serves, "There  be  other  taxes  not  parlia- 
mentary, as  repair  of  churches,  cornnus- 
noff  of  semen ;  for  any  imposition  which 
takes  away  part  of  his  goods  ia  a  tax." 
(Vide  also  1  Ld.  Raym,  918, 1  SaVt.  198.) 
It  is  notorious,  also,  that  when  the  Com- 
missioners of  Sewers  want  a  sum  for  any 
extraordinary  purpose,  they  apply  to  par- 
liament, and  obtain  a  specific  act,  and  then 
it  becomes  a  parliamentary  tax.  It  is  said, 
that  the  word  "  scot"  has  an  appropriate 
and  peculiar  meaning/  applicable  to  this 
kind  of  tax ;  but  according  to  the  inter- 
pretation of  it  in  SpehMMt  ^^^t  it  signifies 
only  "  a  ciutomary  contribution  laid  upon 
all  subjects  according  to  their  ability 
and  to  the  same  effect  is  ComelVt  Inter- 
preter of  Law  Words, — **  a  customary  con- 
tribution upon  all  subjects  after  their  lia- 
bility." Again,  the  intention  of  the  parties 
in  the  covenant  must  be  restricted  to  or- 
dinary taxes,  whereas  this  was  one  of  an 
extraordinary  kind,  arising  upon  an  un- 
foreseen casualty.  As  to  tbe  other  point, 
the  plea  of  payment  is  well  made  out  by 
the  evidence  of  what  took  place.  If  the 
whole  rent  was  not  in  tbe  first  instance 
paid,  the  whole  rent,  minuf  the  sum  ad- 
vanced and  allowed  on  account  of  the  land- 
lord, was  paid;  and  the  case  is  the  same 
as  if  the  money  had  been  returned  by  tbe 
landlord  after  payment  of  the  entire  rent — 
Bramttm  v.  itoMR«(2),  Andrew  v.  Han- 
cock(3),  Skyring  v.  Qreemood{4t),  J^sv. 
Wood  {5). 

Cur.  ado.  wU, 

The  Court  having  taken  time  to  consider, 
judgment  was  delivered  this  day  by— 

Parke,  B. — [After  stating  the  facts,  he 
proceeded  :] — The  first  question  is,  whe- 
ther the  rate  imposed  on  the  landlord  by 
the  Commissioners  of  Sewers,  for  a  per- 
manent improvement  of  the  land,  is  within 
the  terms  of  the  agreement;  and  we  think 

(1)  SSalk.6l5. 

(3)  4  Bing.  11 ;  B.  0.  5  Law  J.  Rep.  CP.  IS. 

(3)  1  Brod.  &  Bing.  37. 

(4)  4B.&C,  281. 
(6)  «  P.  Wms,  898. 
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it  ia ;  for  though  the  anthority  of  Lord 
Holt  raises  a  doubt  whether  this,  properly 
speaking,  is  a  parliamentary  tax  (and  there- 
fore, if  the  wo^ds  *'  parliamentary  taxes" 
only  had  been  used,  it  might  have  been 
questionable  whether  the  sewen  rate  was 
included),  yet  when  such  extemive  words 
are  eaaployed«  some  of  them,  sacb  as 
*'  scots,"  beiag  commonly  applied  to  sawers 
rates  m  manh  lands,  we  think  that  tht 
rate  in  question  is  included.  It  is  '*  sect," 
and  would  be  comprised  in  the  terms,  all 
pM-liamentary  seots,  though  not,  perhaps, 
properly  and  technically  so,  as  not  being 
imposed  directly  by  parliament,  bat  by 
commissioners  acting  under  the  authority 
of  an  act  of  parliament. 

The  next  question  is,  whether  the  plea 
of  payment  was  proved.  The  transaction 
appears  to  have  been  this.  On  each  half 
year's  settlement  for  the  rent  due,  th« 
undlord's  sewers  rate,  which  had  been 
paid  by  the  tenant,  wu  allowed  as  a  part 
pigment  at  the  rent  by  the  tenant,  and  il 
rceeipt  given  fbr  tlie  balance,  expressing 
it  to  be  such.  This  amounts  to  an  agree- 
ment, that  that  portion  of  the  rent  shookl 
be  considered  as  paid,  and  places  the  par- 
ties in  the  same  situation  as  if  the  amoant 
had  been  actually  paid  in  money  to  the 
landlord,  and  then  returned  by  him  to  the 
tenant  to  repay  the  sewers  rate,  which  he 
had  defrayed.  Such  a  transaction  may  be 
described  in  pleading,  as  a  payment— 
Bramton  v.  Roinnt ;  and  see  the  case  of 
Wade  V.  Wil*oni6),  If  there  had  been 
any  fraud  on  the  part  of  the  tenant,  in 
making  the  agreement  with  the  landlord'a 
agent,  that  the  sewers  rate  paid  should  be 
allowed  as  payment, — if,  for  instance,  he 
had  wilfully  misrepresented  the  contents 
of  the  lease,  then,  indeed,  the  whole  agree- 
ment would  probably  have  been  rendered 
void,  and  there  would  have  been  no  pay- 
ment ;  nor  would  there  have  been  any  if 
tht  agreement  had  been  conditional,  that 
the  sewers  rate  should  be  allowed  as  pay- 
mentrif  it  turned  out  that  the  landlord  wa» 
bound  to  pay  that  rate,  otherwise  not. 
Here,  however,  there  was  neither  fraud 
nor  conditiottt  express  or  implied.  The 
tenant  might  bend  fide  suppose  that  he  was 
bound  to  pay  this  species  af  sewers  rate, 

(6)  1  Envt,  MO. 


and  the  Agreement  to  aHow  it  as  payment 
was  miconditional.  Whether  the  plaintiflb 
could  recover  back  this  money,  as  money 
paid  under,  a  mistake  of  fact,  is  a  question 
upon  which  wa  are  ant  called  npon  to  pro- 
nounce any  opnioD. 

RmUahnhu. 


Jan.  87.  f    "nes  «.  anwAan.. 
Penal  Aetim — Decksraiiomt  Amendment 

of- 

The  plaint^ wmi  atlomed  to  amend  his  de* 
ciaration  a  second  time  tn  a  jtenal  action, 
where  it  did  not  4ppeat  he  kmd  been  gmltg^ 
any  aMueeMafy  dday. 

This  was  an  action  brought  to  reoovtr  a 
penalty  of  100/.  from  the  defendant,  for 
havii^;  acted  as  a  magistrate  for  the  coanty 
of  Merioneth,  witluAit  a  pr^cr  qvaliSea- 
tkm.  Hie  a«tion  waa  eommcaccd  on  Ac 
6th  of  October,  and  the  venue  laid  in  Mid' 
dlasen.  Tbedefenda&t  pleaded  the  mend 
is»«e  on  the  4th  of  November.  On  the 
8th,  a  notice  of  trial  was  delivered,  whieb 
was  countermanded  on  the  10t]i,-<»  infof 
mation  that  the  eeauc  mst  iai^roper^  laid. 
On  the  13th,  after  summons,  the  pUintiff 
had  leave  to  amend  bis  dedaraticm  in  diis 
respect,  and  the  defendant  havii^  also 
leave  to  plead  de  timo  on  the  S%nd,  ddi^ 
vered  a  ^eiiel  demurrer,  alleging  as 
nwunda,  that  the  dedandon  BMrely  stated 
that  dhe  defeadaat  had  aeted  aa  a  Jnstiee, 
without  setting  oat  anr  times,  or  places, 
or  specific  acts  which  be  had  perlbrawd. 
On  the  38th,  a  week'  8  time  was  obtained  to 
join  in  demurrer,  and  then  anodier  wedc's 
time.  On  the  7th  of  December,  die  plaiiH 
tiff  took  out  a  summons  to  amend  his  de- 
claration, but  the  application  wae  refused 
at  chambers  by  Gumey,  B.  A  subsequent 
similiff  application  was  made  to  Parke,  B.< 
at  chambers,  who  desired  it  to  be  made  to 
the  Court 

t/ieiTt£  having  obtained  a  rule  accordingly, 
for  the  plaintiff  to  be  allowed  to  amend  hu 
declaration, 

CrettmU  skewed  came.— The  Cooit 
will  not  grant  diia  second  indulgsace  to 
amend  iff  a  penal  actum.    It  eiffnn  by 
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the  affidavit,  that  the  d«fendBnt  has  a  per- 
fectly good  qualification,  and  that  the  plain- 
tiflfis  in  indigent  circumstances,  and  wholly 
unable  to  pay  costs,  if  he  is  defeated  in 
the  action.  It  may  be  conceded,  that  the 
Court  has  a  discretion  to  allow  amendments 
to  be  made  in  a  penal  actim,  but  they  will 
shew  no  indulgence  to  a  common  ioibnaer, 
though  they  may  do  so  to  a  party  suing  in 
hia  own  right. 

[Pakicb,  B. — There  ia  do  diCTerence  as 
to  allowing,  amendmrats  between  penid  and 
other  actiona— 7W«  Practiee,  71 1.  The 
<Nily  daaa  of  cases  where  an  amendment  is 
not  in  genera]  allowed,  is  in  real  actions ; 
but  even  there  it  has  been  permitted.  You 
must  shew  a  special  reason  why  this  amend- 
ment should  not  be  allowed.] 

The  plaintiflT  shews  no  meritorious  cause 
of  action  in  himself,  nor  any  personal  in- 
terest ;  nor  does  he  pledge  his  belief  that 
fae  has  a  good  cause  of  action.  The  amend- 
ment will  not  be  allowed,  uidess  it  is  dearly 
in  furtherance  of  justice —AfalfAeiir«  v. 
Smfi{\\  and  Wright  v.  Eagtr{9). 

Jenitt  contrfk,  (Wel^  was  with  him.) — 
Here  the  plaintiflr  has  been  guilty  of  no 
delay,  whidi  distinguishes  this  case  from 
MaUhewt  T.  Smjl,  That  is  the  only  ground 
on  which  these  applications  have  been  re- 
fused. Amendments  in  penal  actions  have 
been  allowed  even  after  the  time  for  bring- 
ing a  new  one  has  elapsed — Crow  v.  Kaye 
Maddock  v.  Hammet{4\  and  Petre  v. 
Craft  {5). 

Paskb,  B. — According  to  the  authorities, 
thia  amendment  maybe  aUowed.  The  usual 
ground  for  refusal  ia,  where  the  party  has 
been  guilty  of  unnecessary  delay ;  but 
that  does  not  appear  to  be  the  case  here. 
The  defendant  must  have  liberty  to  plead 
tU  novo,  and  the  plaintiff  be  prepared  to  go 
to  trial  at  the  next  assises. 

BoiXAMn,  B.  wd  Gurkst,  B.  concurred. 

Jiule  absolute. 

(I)  1  Bine.  N.C.  735;  a.c.4UwJ.R«p.(KA) 
CP.  195. 

(<)  &  Hao».SSO. 
(S)  6  Term  R«p.  &4S. 
(4>  7  Tarn  Krp.65. 
(3)  4  Eut.  433. 


^m'oreoob  and  ahothbr  v. 
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Jan.  30.     h'orbooe  and  akotubb  p. 

^  SMITH. 

mictions,  CoiuoUdiUion  of — Count 
Plaintiff. 

Tito  aetioru  having  been  brought  by  ihe 
tame  ptaintifft  against  d^erent  MfenMtnte^ 
on  diffemU  policies  of  inmvance,  the  Cowrt 
would  not  eonsokdiUe  them  at  the  instance  of 
$ke  defrndaiast  mtkoat  the  cimient  of  the 
plaintiff*. 

These  were  two  actions  brought  by  the 
same  plaintiffs  upon  two  different  policies 
of  insurance,  effected  with  two  different 
companies,  against  the  defendants,  as  chair- 
men of  the  respective  companies.  After 
the  delivery  of  a  declaration,  a  summons 
to  consolidate  the  actions  was  served  on 
the  plaintiffs. 

On  the  faearii^  at  chambers,  the  follow- 
ing order  was  made  by  Mr.  Justice  Park : 
"  I  do  order,  that  upon  submission  of  the 
plaintiflb  and  the  last-named  def«idant(  to 
be  bound  and  concluded  by  such  verdict 
as  shall  be  found  in  the  first-mentioned 
action,  (provided  the  same  shall  be  to  the 
satisfaction  of  the  Judge  before  whom  the 
same  shall  be  tried,)  the  defendant  in  the 
first-mentioned  action  admitting  his  sub- 
scription to  the  p<^icy  in  question,  by  his 
authorized  agents  named  in  the  declara- 
tion, all  further  proceedings  in  the  last- 
mentioned  action  be  stayed." 

Cressw^l  having  on  a  former  day  ob- 
tained a  rule  to  rescind  or  amend  thia 
order, — 

FPt^Alimm  shewed  cause. — It  is  objected, 
that  by  this  order,  the  plaintiffs  are  bound 
without  their  consent,  whereas  they  claim  a 
right  to  try  which  action  they  please.  They 
state  no  grounds  to  the  Court  for  wishing 
to  try  one  rather  than  the  other,  but  merely 
object  to  being  bound  by  the  one  fixed 
upon.  Doyle  v.  /tnderion{l)  may  be  cited 
as  an  authority  for  the  plaintiffs ;  but  it  has 
been  much  shaken,  if  not  overruled,  by 
Hollingsmortk  v.  Brodrick{jt). 

(i)  1  Ad.  &  EL  6S5. 

(S)  4  Ad. &  EL  646;  a.  e.  6  Law  J.  R«^  (aj.) 
K.B.  S75. 
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[Parks,  B. — The  order  (br  coosolida- 
tion  is  a  &vour  asked  by  the  defendants. 
Have  you  any  precedent  for  binding  the 
plaintiffi  against  their  consent  ?] 

HolUngnooTth  v.  Brodrick  appears  to  be 
an  authority  on  that  point. 

Cresswell,  contra. — The  plaintiffs  do  not 
object  that  the  actions  should  be  consoli- 
dated, but  they  claim  a  right  to  try  which 
they  please.  This  is  not  a  case  of  ordinary 
policies,  but  these  are  different  policies  for 
2,000/.  each,  effected  with  different  com- 
panies. No  instance  can  be  shewn  of  a 
consolidation,  without  consent,  where  there 
are  different  policies.  The  learned  Judge 
had  no  power  to  bind  the  plaintiflb,  or  to 
order  a  stay  of  proceedings  in  the  other 
action.  In  Doyle  v.  Anderson,  the  Court 
decided  that  they  could  not  bind  the  plain- 
tiff without  his  consent.  Hollingmorth  t, 
Brodrick  does  not  contradict  that  decision. 
In  the  latter  case,  there  were  forty-eight 
actions  brought  by  the  same  plaintiff  upon 
the  same  policy,  and  the  decision  of  the 
Court  does  not  amount  to  more  than  a  re- 
commendation that  theconsolidation  should 
be  made.  The  plaintiffs  are  willing  to 
consolidate  here  upon  the  foUowmg  terms: 
— the  plaintiffs  to  select  which  action  shall 
be  tried ;  the  defendant  agreeing  to  be 
bound  by  the  verdict  in  that :  the  defendant's 
interest  in  the  policy  to  be  admitted ;  and 
if  he  pays  money  into  court,  money  is  also 
to  be  paid  into  court  in  the  other  action. 

Per  Curiam, — We  think  the  plaintiffs 
cannot  be  bound,  as  is  proposed  by  this 
order ;  and,  unless  the  terms  that  are  offered 
are  agreed  to  in  a  week,  the  rule  for  re- 
scinding it  must  be  made 

Ahwlvtt. 


Jan  31  J  *'*  ELKiKs. 

Tender^  Mejugal  of— Payment  ^  Cottt. 

Where  a  defendant  takes  out  a  summons 
to  stay  proceedings  on  payment  of  a  certain 
sum,  which  the  plaintiff  mes  not  accept,  al- 
^g'f^  that  more  is  due ;  and  the  defendant 
does  not  bring  the  mmey  into  court,  the 
plaintiff  »iU  not  then  be  liable  to  the  cost* 
subsequent  to  Ike  nmmoni. 


Assumpsit  for  work  and  materials,  goods 
sold,  mmey  paid,  and  upon  an  account 
stated.   The  sum  claimed  was  889/.,  and 

a  declaration  was  delivered  on  the  20th  of 
November.  On  the  19th  of  December, 
the  defendant  took  out  a  summons  to  stay 
proceedings,  upon  payment  of  150/.,  be- 
yond a  sum  alleged  as  a  set-off.  On  at- 
tending the  summons,  the  plaintiff  declined 
to  take  the  150/.,  alleging  more  was  dne, 
and  the  summims  was  indorsed  accordingly. 
The  defendant  then  pleaded  non  assumpsit 
and  a  set-off,  but  neither  brought  the  \SOL 
into  court,  nor  pat  a  plea  of  payment  or 
tender  upon  the  record.  The  Master  hav- 
ing been  applied  to,  to  ascertain  the  prac- 
tice in  such  a  case,  and  having  stated  tfiat 
the  offer  to  pay  150/.  upon  the  attendance 
upon  the  summons,  would  make  the  plain- 
tiff liable  to  pay  the  costs  subsequent  to 
that  time, — 

Ronte  now  moved  for  a  rule,  calling  npou 
the  defendant  to  shew  cause  why  he  should 
not  pay  the  150/.  into  court,  and  amend 
his  pleadings,  by  adding  a  plea  of  payment 
of  that  sum  into  court,  or  diat  the  plaintiff 
be  relieved  from  the  payment  of  costs. 

Paub,  B. — I  think  there  is  a  mistake 
in  the  infwrmation  given  by  the  Master, 
and  that  the  rule  of  practice  doea  not  ap- 
ply to  this  case.    The  ground  on  which 
the  Court  proceeds  is  this : — where  the 
plaintiff,  upon  a  summons,  has  refused  to 
accept  a  sum  of  money  from  the  defendant, 
who  then  pleads  and  pays  that  sum  into 
court,  and  the  plaintiff  takes  it  out,  a  pre- 
sumption of  vexation  on  his  part  arises, 
and  if  it  be  not  explained  satisfactorily, 
the  Court  will  subject  him  to  costs ;  but,  if 
after  the  refusal,  the  defendant  goea  down 
to  trial  on  othergrounds,  I  am  not  ftwaore 
that  the  plaintiff  haa  been  made  to  pay 
costs.   The  mistake  has  probably  arisen 
fiwn  an  order  which  has  been  somethBcs 
made,  that  where  the  plaintiflThas  refiued 
an  offer,  he  shall  pay  costs,  unless  he  re- 
cover more  at  the  trial. 

A1.DERS0N,  B. — The  defendant  cannot 
avail  himself  of  that  rule,  without  bringing 
the  money  into  courL 

Rule  rrfused. 
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1838.  > 

Jan   11     r  ^^^^  SPBNCER  V.  BWAMMSLL. 

Petul  Aelions—PUa  of  Nil  debet  — 

An  action  of  debt  upon  the  statute  2^3 
Edw.  6.  c.  IS.  is  a  penal  action  tvithin  the 
4th  clause  of  21  Jac.  1.  c.  4,  and  conse- 
^pienti^t  M  such  an  a^im,  even  since  the 
fleadmg  ndes,  nil  debet  w  a  goodj^ea. 

This  was  an  action  of  debt  for  penalties 
upon  the  statute  2  &  3  Edw.  6.  c.  13.  for 
not  setting  out  tithes. 

PUa — NU  debet.  To  this  plea  then  was 
I  special  demurreri  and  the  cause  assigned 
was,  that  the  plea  of  nil  debet  was  not  al- 
lowed in  any  action.  This  case  was  ar- 
gued in  the  course  of  Michaelmas  term — 

Newman  in  support  of  the  demurrer; 
but  the  Court  called  upon — 

Henderson  to  support  the  plea. — From 
the  context  of  the  rules  of  Hilary  term. 
4  Will.  4,  in  covenant  and  debt,  it  is  clear, 
that  they  were  intended  to  apply  only  to 
actions  of  contract.  Rule  3rd  states,  "  In 
actions  of  debt  or  simple  contract,  other 
than  on  bills  of  exchange  and  promissory 
notes,  the  defendant  may  "  plead  as  is  there 
pointed  out;  and  rule  4th  states,  "That  in 
other  actions  of  debt,  in  which  the  plea  of 
ml  debet  has  been  hitherto  allowed,  includ- 
ing those  00  bills  of  exchange  and  promis- 
sory notes,  the  defendant  shall  deny  speci- 
fically some  particular  matter  of  fact  alleged 
in  the  declaration,  or  plead  specially  in 
confession  and  avoidance."  But  iaFtmlk- 
ner  t.  Cheoell(l\  which  was  an  action  of 
debt,  iHwn  the  statute  22  Geo.  2.  c.  46. 

14,  for  a  penalty  for  practising  as  an 
attorney,  while  the  defendant  was  deputy 
derk  of  the  peace,  the  Court  of  King's 
Bench  intimated  a  strong  opinion,  that 
not  guilty  would  have  been  a  good  plea; 
and  LitUedale,  J.  in  the  course  of  the  ar- 
gument said,  *'  The  joining  of  covenant 
and  debt  under  one  bead,  may.  perhaps 
shew  that  those  actions  of  debt  were  con- 
templated, which  have  some  kind  of  OMlrae* 
for  their  foundation." 

[Au>iBS0N»  B. — The  plea  of  not  guilty 
is  not  prohibited  by  the  new  rules.] 

But  the  ease  dted  above,  shews  that  in 

(1)  5Ad.fcEI.tI3;  s.c.  5  Law  J.  Bep,  (ma) 
KJ.  ffS. 

Maw  SaaiEs,  Vlt— Bxobbq.  Fl. 


an  action  of  debt  it  is  not  necessary  that 
"  the  defendant  shsll  deny  specifically  some 
particular  matter  of  fact  alleged  in  the 
declaration,"  as  the  4th  rule  requires.  It 
must  be  admitted  that  some  doubts  have 
been  entertained,  whether  several  counts 
are  allowable  in  an  action  for  not  setting 
out  tithest — which,  it  may  be  contended, 
shews  that  the  new  rules  sre  applicable  to 
cases  of  this  sort ;  but  this  arises  entirely 
on  another  branch  of  these  "  pleadings  in 
particular  actions."  If  they  are  applicable 
to  other  actions  than  those  of  contract,  they 
would  take  away  one  form  of  general  issue 
when  they  leave  another.  If  the  ^ea  of 
not  guilty  still  remains,  it  is  difficult  to 
sut^mse  that  it  was  intended  to  take  away 
thsitot  nil  debet.  But  secondly,  this  being  a 
penal  act,  it  is  within  the  statute  21  Jac.  1, 
which,  by  section  4,  enacts,  **  That  if  any 
information,  suit,  or  action,  shsll  be  brought 
or  exhibited  against  any  person  or  persons, 
for  any  offence  committed  or  to  be  com- 
mitted against  the  form  of  any  penal  laWf 
either  by  or  on  the  behalf  of  the  King,  or  by 
any  other,  or  on  the  behalf  of  the  King  and 
any  other,  it  shall  be  lawful  for  such  defen- 
dants to  plead  the  general  issue,  that  they 
are  not  guilty,  or  that  they  om  nothing,  and 
to  give  such  ^cial  matter  in  evidence  to 
the  jury  that  shall  try  the  same,  which 
matter  being  {beaded,  luid  been  a  good  imd 
suiBcient  matter  in  law  to  have  discharged 
the  said  defendant  or  defendants  against 
the  said  information,  suit,  or  action."  That 
this  is  a  penal  action  also  appears  from 
Drvarris  on  Statutes,  642,  and  the  judgment 
of  Lord  Kenyon,  in  Radford  v.  M'Intosh 
(2),  where  he  says,  "  In  penal  actions,  on 
2  &  8  Edw.  6.  c.  IS,  which  ensbles  the 
owners  of  tithes  to  recover  double  the 
value,"  &c.  He  also  cited  to  this  point, 
2  Institute,  651,  fVestUyv.  Herpingham(S\ 
Beadle  v.  Sherman{4)tKadMoreton  v.  Hop- 
&b»(5).  Nor  is  an  action  upon  this  sta- 
tute of  Edw.  6.  within  the  Statute  of  li- 
mitations, 21  Jac.  1.  c.  16.  s.  3 — TtUorjfv, 
Jackson  i^).  The  sutute  21  Jac.  1.  c.  4. 
is  not  less  penal  because  the  penalty  may 
go  to  the  informer.    This  action  is  dearly 

(2)  STerm  Elep.tiS5. 

(3)  Cro.  £lu.  766. 

(4)  Ibid.  6tU 

(5)  t  Kab.  501. 

(6)  Cm.  Car.  513. 
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within  the  letter  of  that  statute,  and  it  is 
also  within  the  spirit.  Though  the  1st  sec- 
tion may  be  popular,  the  4th  is  peculiar. 
This,  then,  being  a  penal  action,  the  Judges, 
by  reason  of  the  proviso  in  the  1st  section 
of  tbe  S  &  4  Will.  4.  c.  43,  had  no  power 
to  deprive  the  defendant  of  this  plea. 

Nenman,  contri. — Before  die  statute  of 
James,  not  guilty,  or  nil  debet,  might  have 
been  pleaded;  and  the  first  plea  is  stilt 
open  to  the  defendant,  whatever  the  deci- 
sion may  be  upon  this  case.  It  is  said, 
that  the  rules  3  and  4,  in  covenant  and  debt) 
are  only  applicable  to  actions  of  contract. 

[Pa&kb,  B. — I  think  the  words  of  the 
rule,  in  their  Hteral  meaning,  would  include 
this  case.  I  may  say,  that  the  intention 
of  tbe  framers  of  those  rules  was  to  take 
away  tbe  plea  of  nil  debet  wherever  it  could 
be  done;  but  the  question  is,  whether  there 
was  m  power  lo  do  so,  on  acconnt  of  tlus 
being  apenal  statute  within  21  Jac.  I.e.  4.] 

The  rule  of  Hilary  term,  4  Will.  4.  pro- 
vides, "  Thai  no  rule  or  order  should  have 
the  efiect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue,  and 
of  giving  the  special  matter  in  evidence, 
in  any  case  wherein  he  then  was  or  there- 
after should  be  entitled  so  to  do,  by  virtue 
of  any  act  of  parliament  then  or  thereafter 
to  be  in  force."  Is  this,  then,  a  penal 
action,  in  which  the  party  acquires  the 
right  to  plead  nil  debet  from  the  statute  of 
Jwooea  ?  It  is  not  a  penal,  but  a  rnMcfia^ 
act,  and  expressly  stated  to  be  "An  Act 
Ibr  the  eaae  of  the  aalnect,  oonceming  in- 
fonnations  upon  penu  atotntes."  The 
right  to  plead  die  general  issue,  or  nil  debet, 
was  not  acquired  from  the  statute  of  James, 
but  existed  before  at  common  law. 

[AxDBEsoir,  B. — The  general  preamble 
of  the  statute  of  James  is  in  your  favour.] 

It  applies  to  all  penal  actions,  and  those 
alone  ;  and  therefore  has  no  application 
here.  In  Selmyn's  Nisi  Priut,  vol.  2.  p. 
ISli,  it  is  stated,  "  An  action  on  this  sta-. 
tttte,  %8c  S  Edw.  6.  c.  IS,  being  brought 
Iqr  die  party  grieved  for  the  purpose  of 
trying  a  right,  and  being  mpre  beneficial 
to  the  defenihnt  than  to  be  carried  into 
the  spiritual  court,  is  not  considered  at  a 
penal  M^m  brought  by  a  common  inform- 
er ;  consequently  a  new  trial  will  be  granted, 
where  it  is  clear  that  the  verdict  been 
given  for  the  defendaat  against  the  weight 


of  evidence,  although  in  penal  actions  tbe 
Courts  will  not  permit  a  verdict  for  tKe 
defendant  to  be  disturbed  on  this  grouud" 
— Hollonajf  v.  Henett  (7),  Lord  S^a  v. 
Pornll  (S),  Brook  v.  MiddletoH  (9).  In  sb 
action  upon  the  statute  9  Anne,  c  H, 
which  is  in  pari  materia  that  itatute  is  said 
to  be  remetual  where  the  action  ia  bron^t 
by  the  party  injured,  but  penal  whm 
brought  by  a  common  informer— Soaei  v. 
Booth  ( 1 0).  Faulkner  v.  Chevell  is  no  deci- 
sion upon  this  point,  but  merely  a  sugges- 
tion to  the  defendant  to  amend  his  plea. 

Cur.  ade.  oiiEl 

And  now  the  judgment  of  the  Court  wu 

delivered  by — 

Parks,  B.— This  wm  m  acdon  of  debt 
for  the  treble  valne,  for  not  lettipg  out 
tithes;  to  which  there  was  ■  plea  of  aif 
debet.  To  this  plea  the  defendant  de- 
murred, and*  aBsigned  for  a  special  caoN 
that  it  was  a  plea  not  allowed  by  ibc 
pleading  rules. 

The  case  was  argued  late  in  last  term, 
before  my  Brothers  Alderson  and  Gwney, 
and  myself ;  and  we  have  coasidered  it, 
and  are  of  opinion  that  the  plea  ts  good. 

Two  reasMw  were  ni^ed  an  the  nrgu- 
ment  for  the  validity  the  j^ea.  11m 
first,  that  the  rules  did  not  extend  to  any 
actions  of  debt  but  those  on  contract ;  the 
second,  that  this  {^ea  was  ffiveo  1^  dtt 
•tatnte  91  Jac.  1.  c.  4,  nad  Aerefbre  thit 
the  Jud^  had  no  power,  by  reaamof  dM 
proviso  in  section  1  of  S  ft  4  WiU,  4.  e.  4X, 
to  deprive  the  subject  of  the  benefit  of 
this  plea,  and  of  giving  the  apectri  nutter 
in  evidence  under  it,  whatever  they  nay 
have  intended  to  do  by  tbe  rules. 

The  Court,  on  the  argument,  intinated 
its  opinion  on  the  first  point,  but  look  time 
to  consider  the  second,  and  look  into  tbt 
authorities.  We  think,  after  fall  coaa- 
deration,  that  this  is  a  penal  action,  within 
the  fourth  clause  of  il  Jac.  1.  c  4,  and 
consequent^  that  the  Judgra  had  no  power 
to  deprive  the  defisndant  of  the  right  to 
p|ead  nil  tkbet,  or  not  guil^. 
.  That  section  is  as  follows:  "That.if  aj 

(7)  Trin.  I3  Geo.  3. 

<8)  6  Taunt  9197. 

(9>  M>  East,  ttiS. 

(10)  t  Sir  W.  Btsdr.  Rap.  IMC 
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UbrnutioM,  sBit,  «r  action,  thall  be  brought 
or  efthibited  agunst  any  person  or  penem, 
for  any  oflTcnce  coininitted  or  to  be  con" 
Mitted  Bgainat  the  form  of  any  penal  law, 
«tber  hy  or  on  tke  behalf  of  the  King,  «r 
fa  J  any  other,  or  on  Uie  behalf  of  the  Kiiw 
«nd  any  other,  it  shall  be  Uwful  for  8U<£ 
defendants  to  [^ead  the  general  issue,  that 
they  are  not  guilty,  or  that  they  owe  no- 
thing, and  to  give  such  special  matter  in 
evidence  to  the  jury  that  shall  try  the 
same,  nhich  matter  being  pleaded,  had 
been  a  good  and  sufiBcient  matter  in  law 
to  have  discharged  the  said  defendant  or 
deiendaota  agauist  the  said  information, 
•nit,  or  action ;  and  the  said  matters  shall 
be  then  as  available  to  him  or  diem  to  all 
iDtents  and  purposes,  as  if  he  or  they  had 
aafficiently  ^aded,  set  forth,  or  alleged 
the  same  matter  in  bar  or  dischai^  of 
such  information,  suit,  or  action." 

There  is  no  doubt  but  that  this  case  is 
within  the  letter  of  this  sectioD,  taken  by 
itself. 

A  penal  law  is  a  statute  which  imposes 
a  penalty ;  and  the  statute  of  £dw.  6.  does 
nnpose  a  penalty,  for  it  trebles  the  origi- 
nal duty  by  way  of  punishment,  thus  mtUc- 
ing  the  defaulting  party  liable  to  a  forfei- 
ture, beyond  the  amount  of  the  duty  with- 
ikcld.  It  is  true,  that  it  is  an  action  not 
harel§  ptnal,  for,  on  the  principle  that  it 
k  for  a  duty  also,  snch  ac^on  lies  by  exe- 
jcators,  within  the  equity  of  the  statute  de 
boms  tuportatii  m  wtd  te^atoris — Mere- 
ton  T.  Hopkins;  and  after  a  recovery  in 
this  action,  the  plainttflT  cannot  recover  the 
tiUie  in  any  other  suit — CAampemon  v. 
ffiU  (11):  nor  is  it  purdy  penal,  within  the 
rale  adopted  by  the  Courto,  as  to  granting 
new  trials  after  verdict  for  the  defendant. 
The  qaestion  then  is,  whether  by  the  con- 
text or  any  judicial  exposition  of  the  words 
of  tins  section,  actions  of  this  kind,  or  any 
actions  for  penalties  by  the  party  grieved, 
«re  taken  out  of  the  operation  of  the  words 
■ecwdii^  to  their  ordinary  construction. 
In  the  eontext,  nothing  is  to  be  found 
which  restricts  the  ordinary  meaning  of  the 
words  of  this  clause  to  uiy  particular  class 
of  informations.  The  title  (though  that  is 
not  strictly  a  part  of  the  act,  and  is  there- 
fore of  Hole  weight)  is  general,  **  An  Act 

(11)  Yflv.  68. 


for  the  easfa  of  the  subject  concerning  in- 
formadms  upon  penal  statutes."  The  recital 
m  the  preamble  is,  "  tbiu  ofie&ces  against 
penel  laws  may,  with  more  ease  and  less 
charge,  be  commenced  .and  faried  in  the 
counties  where  they  are  committed,  and 
dwt  the  poor  commons  are  grievously  mo- 
lested by  troublesome  persons,  commonly 
called  relators,  informers,  and  promoters, 
by  compelling  them  to  appear  in  His  Ma- 
jesty's Courts  at  Westminster."  This  re- 
cital applies  only  to  such  informations  as 
might  be  prosecuted  either  at  the  assises 
or  seSHons,  or  in  the  superior  courts,  at 
the  option  of  the  informer,  and  the  first 
clause  removes  that  particular  grievuice 
by  restricting  such  informatitm  to  the 
Court*  below;  and  the  third  imposes  a 
further  check  on  these  informations,  name- 
ly, such  as  "by  that  aet  are  before 
pointed  to  be  heard  and  determined  in  their 
proper  counties" — Leigh  v.  Keia(li\  by 
requiring  the  relator  to  make  affidavit 
that  the  offence  was  committed  within  the 
county,  and  within  one  year.  The  second 
section  is,  in  its  terms,  general,  but  it  has 
received  a  judicial  construction,  and  been 
held  to  spply  only  to  the  same  description 
of  informations  as  before  mentioned.  See 
also  the  case  of  Barker  v.  Ttlson{\$)t  and 
the  observations  of  Bayley,  J.  in  JVt^head 
T.  Afyni»(I4).  Its  effect  is,  with  respect 
to  such  informntions,  ito  re-enact  the  pro- 
visions of  the  S5  Ells.  c.  6.  s.  2,  with  some 
alteration  tfs  to  the  mode  of  taking  advan- 
tage of  the  objection,  and  to  enforce  the 
leyiflg  the  venue  in  the  proper  county. 

These  three  sectioos,  therefore,  remedy 
the  particular  mischief  recited.  Timt 
comes  the  sectimi  in  question,  which,  in- 
stead of  being  confined  in  express  terms, 
as  the  Srd  section  immediately  preceding 
is,  to  the  informations  before  appointed  to 
be  tried  in  their  proper  counties, -uses  ge- 
neral language.  The  words  introductory 
of  this  (the  4th  section),  instead  of,  "  Be  it 
forther  enacted,"  aa  in  the  £nd  «id  flrd, 
are,  "  And  be  it  also  enacted,"  as  if  pro- 
ceeding to  a  new  bead :  it  then  goes  on, 
**  that  in  any  information,  action,  or  suit 
(not  in  any  such  information,  &c.)  on  any 
penal  statute,  it  shall  be  lawful  for  the  de- 

If)  3  Term  R«p.  360. 

13)  3  Man.  &  Selw.  4S0. 4SS. 

14)  IIM.43& 
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fendant  to  plead  the  general  issue,  and 
give  the  special  matter  in  evidence."  Now 
this  section  is  not,  in'  any  mode  of  con- 
struing it,  whether  as  relating  only  to  such 
suits  on  penal  statutes  as  are  thereafter  to 
he  brought  in  the  inferior  courts,  or  to  all 
suits  on  such  statutes,  calculated  to  reinoTe 
the  particular  grievance  mentioned  m  the 
preamble,  viz.  that  the  lubjeet  has  been 
Texationsly  sued  in  the  snperibr,  when 
he  might  have  been  sued  in  the  inferior 
courts,  and  out  of  the  proper  county.  The 
section  is,  in  any  view  of  it,  an  additional 
boon  to  the  subject;  it  goes  beyond  the 
grievance  recited,  but  it  is  within  the  ge- 
neral object  of  the  act — the  ease  and  relief 
of  persons  sued.  We  see,  therefore,  no 
reason  in  the  context,  contained  in  the  re- 
cital, for  putting  a  narrow  construction  on 
the  general  words  of  this  clause,  and  there 
is  no  other  part  of  the  act  which  can  have 
that  effecL  On  Uie  other  haiul,  the  pro- 
viso (the  5th  section),  which  clearly  in- 
elttdei  some  actions  in  which  the  remedy 
was  in  the  superior  courts  alone,  affords 
an  argument,  we  do  not  say  a  conclusive 
one  (for  the  proviso  may  have  been  inserted 
for  the  8ske  of  caution),  but  still  it  affords 
some  argument,  that  some  part  of  the  sta- 
tute was  intended  to  apply  to  other  penal 
statutes,  than  those  in  which  the  remedy 
was  either  in  the  superior  or  inferior  courts, 
at  the  option  of  the  informer ;  and  if  so, 
the  section  in  question,  being  in  its  terms 
general,  may  well  answer  that  description. 

We  think,  therefore,  that  there  is  no- 
thing in  the  context  which  limits  the  general 
language  of  the  4th  section,  and  there  is 
not  certainly  any  judicial  exposition  of  thit 
teetioiit  though  of  all  the  other  sections 
there  is.  See  the  judgment  of  Lord  Kenyon 
in  Leigh  v.  Kent,  which  confines  it  to  that 
class  of  Bctions  which  was  capable  of  being 
brought  either  in  the  superior  or  inferior 
courts  at  the  time  of  the  passing  of  the 
SI  Jac.  1,  or  to  actions  by  common  in- 
formers. There  is,  indeed,  a  dictum  of 
Lord  Mansfield's,  in  the  course  of  the  ar* 
gument  of  the  case  of  Sibley  v.  Cwntii^ 
(Id),whichitis  proper  to  notice.  Hut  was 
an  action  of  debt  for  bribery  on  the  statute 
it  Geo.  2.  c.  24;  and  the  question  was, 
whether,  under  ml  debet,  the  defendant 

(I A)  Boir.  S467. 


could  prove  that  he  was  a  discoverer  Bsdcr 
the  act,  so  as  to  be  excused  frun  the  pe- 
nalties. In  the  course  of  the  argument, 
Mr.  Mansfield  cmtended,  that  the  ri^ 
to  give  that  evidence  did  not  depend  apoa 
the  old  rules  of  pleadii^  only,  for  the  set 
of  21  Jac.  1.  c.  4.  extended  to  acUoM 
upon  subsequent  atatotea,  and  Lord  Msn- 
field  denied  it*  No  deeiaion  was,  howenr, 
ultimately  given  on  that  pmnt,  ibr  tbe 
Court  held,  that  the  defendant  was  not  a 
discoverer  within  the  meaning  of  the  ttir 
tute ;  and  Lord  Mansfield's  denial  miy 
have  been  directed  to  the  general  propou- 
tion,  that  the  whole  of  the  statute  21  Ju.  1. 
applied  to  subsequent  sutntes,  as  well  si 
those  in  force  at  the  time ;  which  it  cer- 
tainly does  not,  as  it  has  been  freqaeat^ 
held,  that  every  subsequent  statute,  wUca 
imposes  a  penalty,  to  be  recovered  m  tie 
tmpener  courts,  gives  a  new  remedy,  is 
whidi  the  statute  of  Jaroea  does  not  apply 
—TheK'mgv.  GMl(lG),irtek$'$ca>e{\1). 
We  are  strongly  inclined  to  think,  that  die 
4th  ieetion  does  apply  to  all  snbsequent  sts- 
tutes ;  and  probably  it  was  on  this  grooii 
that  the  Court  of  King's  Bench  intimated 
their  opinion,  in  the  case  of  Faulherr. 
Chevelly  that  not  guilty  was  a  proper  pies; 
but  whether  the  subsequent  sututes  be 
within  this  clause  of  the  statute  or  not, 
the  dictum  of  liord  Mansfield,  above  re- 
ferred  to,  does  not  bear  on  this  qnesuoa, 
whether  the  4lh  section  applies  to  sU  peasl 
actions,  or  only  to  penal  actions  of  a  pir- 
ticniar  description. 

It  was  argued  for  the  plaintiff,  that,  H 
comnxm  law,  before  the  atatute,  **  not  gdlQ 
and  nil  dehett"  were  both  good  plos  to  sa 
action  of  debt  for  the  treble  value  of  tidieti 
as  unquestionably  they  were — Limgi^^' 
ffayne${\8),  Joh»$  r.  Came{l9\  Wortiqi 
V.  HerfiMgham,  all  prior  to  the  sulote  £1 
Jac.  1 ;  and,  therefore,  that  the  rightto  plead 
those  pleas  was  not  ^toen  by  the  statute  la 
(he  case  of  this  particular  action.  That  u 
true  ;  but  it  is  equally  true  of  every  other 
penal  action ;  and,  beaidea,  the  sutute  does 
more  than  give  the  right  to  (dead  sack 
l^eaa.  for  it  allows  the  defendant  to  gin 
m  evidence  under  theae  pleas,  any  matter 

(16)  1  Salk.Srs. 

17)  Ibid.  379. 

18)  Moo.30t. 

19)  Cio.Elis.6Sl. 
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whidi,  if  pleaded*  would  have  been  suffi- 
cient in  law  to  diseliarge  the  defendant 
from  that  infomution  or  suit,  and  every 
•ach  matter  might  probably  not  have  been 
giren  in  evidence  under  the  general  issue, 
at  common  law,  as  the  law  was  then  un- 
derstood. 

For  these  reasons,  which  we  have  given 
at  some  length  on  account  of  the  impor- 
tance of  the  case,  we  think  the  plea  good ; 
but  the  plaiodfi*  may,  if  he  please,  with- 
draw the  demurrer,  and  join  issue,  on  pay- 
ment of  costs. 


1888.  1 

Jan  S4   i*  ■^*^''*"*^>''*^<'*'*''*>'i™* 

Pleading — /ntmotenot  Allegation — Aoer- 
ment  of  Request. 

In  assnmpsit,  the  declaration  Mtatedf  that  the 
ehertgf had  seined  goods  of  theplMntiffsttmder 
a  6.  fa.,  issued  nptM  a  judgment  signed  on  a 
warrant  of attorney,  given  by  the  plaintiffs  and 
onother,/or  the  beiufit  of  the  defendant,  and 
that  it  mas  agreed  between  the  pUdntifft  and 
the  de/endantt  that  the  plaintiffs  thotUdgive 
the  d^endant  two  warrants  of  attorney,  one 
Jbr  the  amount  dm  ttpon  theiudgment,  and  the 
other  far  a  debt  of  a  third  party  tothede- 
fendant,  and  that  the  d^euAmt  ehotdd  eaaue 
thegeodMeanedtohere'd^eeredtothepltun- 
t^t ;  but  that,  although  the  plaintiffs  gave 
to  the  defendant  the  two  warrants  of  attor- 
ney t  yet  the  defendant  did  not  within  a  reason^ 
able  time  cause  the  goods  to  be  re-deUvered. 
To  this  the  defendant  pleaded,  that  the  war- 
rant of  attorney  first  mentioned  was  mt  given 
for  the  benefit  of  the  defendant. 

Held,  on  special  demurrer,  that  such  a 
plea  was  bad,  as  traversing  an  immaterial 
allegation : — Held,  also,  that  the  warrants  of 
attorney  were  sufficiently  described : — Heldt 
tJtirdly,  that  the  contract  being  to  re^deUver 
eihtolulehf,  no  a«eniie»<  of  a  requeH  was  ne- 
eeasary. 

Assumpsit.  The  declaration  stated,  that 
before.tfae  making  of  the  promise  of  the  de- 
fendant, the  sheriff  of  Middlesex  bad  seised 
divers  goods  of  the  plaiotitfs  under  a fi.fa, 
issued  upon  ajudgmeot  signed  on  warrant  of 
attorney,  given  by  the  plaintiff  and  another 
for  the  benefit  of  the  defendant,  and  to  one 


Stoddart  as  his  trustee ;  and  the  said  gooda 
from  thenceforth  down  to  and  until  and  at 
the  time  of  the  making  of  the  said  proihise 
of  the  defendant,  contmued  in  dhe  custody 
of  the  iheriflP;  and  that  afterwards  it  was 
mutually  agreed  between  the  plaintifFs  and 
the  defendant,  that  they,  the  plaintiflb, 
should  give  to  the  defendant  two  several 
warrants  of  attorney,  the  one  for  64/.,  beii^ 
the  sum  due  and  recoverable  upon  the 
judgment  upon  which  the  said  writ  of fi.fa. 
had  been  issued  as  aforesaid,  and  the  other 
for  the  sum  of  d4{.,  beii^  a  sum  due  from 
J.  H.  Radford,  the  father  of  the  plaintiffs, 
to  the  defendant,  and  not  a  debt  or  demand 
against  them,  the  plaintiffs ;  and  that  the 
aaid  defendant  should  cause  and  procure 
the  said  gooda  to  be  re-delivered  and  given 
up  to  them,  the  plaintiA.  Averment,  that 
the  plaintifis  gave  the  two  warranu  of 
attorney.  Breach,  that  the  defendant  did 
not,  nor  would  then,  or  at  or  within  a  rea- 
sonable and  proper  time,  in  that  behalf,  or 
at  any  other  time,  cause  or  procure  the 
said  goods  of  the  plaintiff  to  here-delivered 
or  given  up  to  them,  &c. 

Second  plea,  that  Uie  warrant  of  attorney 
in  the  declaration  firstly  mentioned  was  not 
given  f<H  the  benefit  of  the  defendant  and 
to  the  said  Stoddart  as  his  trustee,  modo 
etfoiwd. 

Special  demurrer,  shewing  for  cause  that 
the  plea  traverses  an  immaterial  allegation. 

TheCourt  having  in  the  first  iostanM  inti- 
mated that  the  plea  was  clearly  bad,  inaa- 
much  as  the  matter  traversed  was  no  part 
of  the  consideration  or  material,  but  was 
unnecessarily  introduced  by  way  of  inducie- 
ment  only,  the  giving  of  the  two  freah  war- 
rants of  attorney  being  a  suflBcient  eonsi- 
derati<»i  for  the  promise, — 

Mantel,  for  the  defendant,  raised  two 
objections  to  the  declaration :  first,  it  is  not 
suflSciently  stated  what  is  the  nature  of 
the  inetrumenta,  Ae  ^ving  of  which  to  the 
defendant  is  the  consideration  for  hia  pro- 
mise. They  are  merely  called  warrants 
of  attorney,  and  though  after  verdict  they 
might  he  taken  to  be  warrants  of  attorney, 
"  to  confess  a  judgment,"  (which  words  are 
here  omitted,)  yet  it  is  open  to  the  defen- 
dant now  to  contend,  that  they  might  be 
mere  letters  of  attorney,  and  that  it  should 
be  affirmatively  shewn,  that  they  were  such 
inatruments  as  in  their  nature  conferred  a 
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benefit  on  the  party — Bolton  y.  Fetm(i). 
As  this  objection  would  be  good  in  arrest 
of  judgment,  it  is  good  on  general  demur- 
rer, and  may  be  taken  by  the  defendant  now. 
Sacondly,  Uie  dedaratim  is  bad,  became 
it  does  not  allege  a  requeat  to  re-delirer 
the  goods.  It  is  true,  that  where  an  actkm 
is  for  the  mere  payment  of  money,  no  re- 
quest is  necessary  ;  but  in  other  cases  it 
must  be  alleged.  This  principle  was  acted 
upon  in  Back  t.  Owen  (9),  where  a  special 
allegation  of  request  was  held  necessary, 
though  the  contract  declared  upon,  was  not 
a  contract  to  deliver  on  reque»t.  This  case 
is  precisely  similar,  subatituting  the  word 
"re-deliver"  for  "deliver." 

ComlingfCoatti^ — The  contract  is  plead- 
ed accoraing  to  its  terms,  and  m«st  be 
taken  to  have  some  meaning.  It  may  be 
gathered  frmn  Uie  whole  declaration  what 
ue  aecnrity  was,  even  if  there  is  any  pes- 
•ible  tmcertainty  in  the  description  of  it, 
taken  by  itself.  On  general  demnrrer, 
therefore,  enough  would  appear.  As  to  Uie 
other  point,  when  there  is  a  distinct  con- 
sideration for  the  promise  to  do  an  act, 
and  die  engagement  is  not  merely  colla- 
teral, or  to  perform  the  promise  upon  r^ 
quest,  no  allegation  of  request  is  necessary. 
The  law  implies  a  promise  to  do  the  act 
within  a  reasonable  time.  The  case  in  5 
Term  Rqp.  is  uiq^er&ctly  reported,  «nd  the 
«ontraet  is  not  set  out.  Were  it  fiiller,  it 
night  probably  aiqiear,  that  the  promise 
mm  to  deliver  on  reqoesL 

Per  Curiam. — By  the  context,  it  safll- 
•cicatly  appears  what  was  dK  nature  of  the 
instrument  given,  and  no  ambiguity  arisea 
^at  could  be  taken  advantage  of  on  general 
demurrer.  As  to  the  want  of  an  averment 
of  request,  the  contract  is  to  re-deltver 
absoltttely,  and  not  on  request.  It  is  very 
^nbtful  whether  Back  v.  Omen  is  correctly 
reported.  Tbe  probability  is,  that  the  cod- 
inet  there  was  to  deliver  on  request. 

Ju4gmen$Ji)r  the  pfainlg^. 

Nrtc— In  Bad  ».  Own,  tbm  wu  no  jodgnMnt. 
bnt  lear*  wim  pven  to  amend.  Tba  observatioDa 
apm  it  in  Boirdell  v.  Parsona,  10  East,  364,  still 
fiutber  wssken  its  authority. 

(1)  lLar.ff57;  a. e.  1  Sid. 39t. 
(C)  S  Tana  Rep.  409. 


/'BoiTD  AiTD  AWmtn,  ASSie- 

1638.      3      HBH  OV  GBOBOB  F.  WATTi 

Jan.  27.  i    ahs  raiuv  b.  watts,  •. 
V  prrTARD. 

Partnership — Pr<^  and  Lo$$ — Mi»f<m- 
der, 

A*  and  B.  carried  on  hmeimeee  togetiiera$ 
a  jfirm,  wtder  <m  agreementt  by  wUeh  & 
wat  to  reeeive  300/.  per  annum  out  of  the 
projitt,  upon  wluch  he  nnu  to  have  a  Uen  to 
that  amount,  but  was  not  to  be  liable  for 
any  losses.  The  defendatU  emtraeted  with 
the  jirm,  and  in  an  action  brought  againtt 
him  bif  A.  and  heldt  that  the  pimnt^s 
were  rightly  joined. 

This  was.  an  action  of  debt,  tried  before 
Patteson,  J.  at  the  last  Bridgewater  AsaiMs; 
and  the  question  was,  whether  tbe  defen- 
dant could  avail  himself  of  an  objection 
that  then  was  no  legid  partnership  between 
the  two  Watts's.  They  were  proved  to 
have  held  themselves  out  to  tbe  world,  ud 
to  have  been  dealt  with  by  the  defokdaat, 
as  partners.  To  meet  this  general  evtdeeee 
the  defendant  put  in  an  answer  by  PbiKp 
H.  Watts  to  a  bill  in  equity,  6led  by  tke 
defendant  in  tbe  action,  Arom  which  it  ap- 

Kared  as  follows  That  in  1 8£<,  PhHip 
,  Watta  and  his  brother  George  F.  Walls 
verbally  ^;reed  to  enter  into  paitacnhip 
with  each  odier  as  attomies  aad  eoKdiofs; 
and  it  wm  fnrdier  agreed  between  thea, 
that  the  profits  of  their  busittess  shoaM  fce 
divided  between  them,  in  maimer  foUew- 
ing,  that  is  to  say:  that  ^lilip  H.  Watti 
elMuld  in  each  md  every  year  be  eMidsd 
to  receive,  in  die  first  place,  out  of  sedi 
profits  the  sum  of  900L,  which  sum  was 
then  represented  by  George  F.  Watts  le  be 
equal  to  one-fiflh  of  the  tnea  profits  of  the 
business,  and  that  the  residue  of  tbe  profits 
should  be  uken  by  George  F.  Watts:  and 
that,  as  between  themsdves,  the  said  Philip 
H.  Watts  was  not  to  be  in  any  mmmt 
liable  to  the  losses  of  the  business,  iass- 
much  as  he  was  entitled  to  retain,  in  tbe 
firat  place,  and  in  all  evttits,  his  said  Am 
'  out  of  the  profits ;  and  it  was  agreed  that 
he  should  have  a  Hen  upon  the  said  proSts 
for  any  losses  he  might  sustain,  by  reason 
of  his  liability  as  a  partner,"  &c. 

The  learned  Judge  stated  to  tbejary, 
that,  to  oonttiiute  a  partnership,  dien  wm^ 
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W  *  ettininiirify  of  Iom  u  wdl  u  «f  pnK 
fit;  th»t  a  third  party  is  not  Imnd  hy 
iMvinn  dealt  with  others  as  partDers,  if  ha 
subsequently  discovers  that  they  were  not 
at  the  time  partners  in  law,  for  want  of  • 
commanity  of  profit  and  loss ;  and,  there- 
fore, that  it  was  opea  to  the  defendant  to 
raise  th«  ol^tioa  in  ^is  instsace,  that 
there  was  a  misjoinder  of  plaintifis  in  the 
aetioa.  Ha  fur^r  added,  that,  in  his 
opinion,  the  answer  of  Philip  H.  Watts 
shewed  that  there  was  no  partidpation  by 
him  in  t]w  lones  of  tiba  business ;  and  tlia 
jiury  ooming  to  the  same  coaelwioa,  hia 
Xordahip  directed  a  vndict  ibr  the  defen- 
dant, but  resanred  leave  ta  mom  to  enter 
a  verdict  for  the  plaintiffs,  dtouM  it  seem 
to  tbe  Coart  that  his  direotion  was  wroi^ 
in  point  of  law. 

Erie  having  moved  accordingly — 
Cfonnkr  shewed  esose,  sml  argued,  that 
although,  as  sgainet  creditors,  a  nominal 
partner  is  to  be  considered  bond  jUtt  a  part- 
ner, yet  that  is  not  the  case  with  respect 
lo  debtors—^ x  pmrte  Alexander  ( 1 ).  The 
finding  of  the  wry  was  equiv^nt  to  a 
AkliBg  that  the  watts's  ware  not  partnert, 
bceauae  withont  a  oommunion  of  lews,  no 
oanplete  partnership  can  exist — Coope  v. 
Ejfre{2),  and  per  Tindal,  C.J.  in  Orew 
BeeUey  (3).  Philip  Watts  was  in  the 
nere  sitnation  of  a  salaried  clerk,  having 
a  lien  upoa  the  proSts  to  the  amount  of  his 
salary,  in  addition  to  fats  general  remedy 
against  Oeesge  Watts,  in  case  of  non-pay- 
loent  of  it. 

ZiOKD  Abixoer,  C.B. — It  is  by  no  means 
clear  that  Philip  Watts  wonld  be  entitled 
to  his  salary  unless  there  were  profits,  and 
the  Uan  upon  the  seems  to  excfakle 

any  other  ri{^t  or  remedy  in  respect  of  it. 
la  he  not  Aca  H^le  to  tibe  hnscs  as  w^ 
aa  to  Ae  peofits  T  Bat  if  he  be  not,  stiH 
I  think  he  is  a  partner  in  this  instance,  so 
ftr,  at  all  events,  as  relates  to  the  money 
recoverable  in  this  action. 

Parke,  B.— If  the  contract  was  entered 
into  by  both,  both  are  entitled  to  sue  ;  if 
by  one  only,  then,  by  reforence  to  the 
agrement  bittweea  Aem,  it  appears,  tiiat 

(S)  tBiBg.N.C.  llS;s.e.4UwJ.Rop.(ii.s.) 
CP.  f99. 

(1)  1  0L& Jun.469. 
(f  >  1  H.  Bl.  37. 


the  one  was  to  receive  800^  a  year  aid  e^ 
the  prt^Ut  i.  e.  out  of  the  aef  profits,  wbidh 
could  not  be  ascertained  till  the  accounta 
were  taken  and  settled  at  tbe  end  of  the 
year.  The  money,  therefore,  recovered  in 
this  action  would  go  into  the  general  fund, 
and  remain  the  property  of  both,  until  that 
state  of  things  should  arise  when  the  di- 
vision might  take  place.  Without  saying 
whether  the  defendant  wsa  at  liberty  to 
dispute  the  fact  of  partnership  after  having 
dealt  with  the  Watta's  as  partners,  it  ia 
clear  diat  audi  an  objection  cannot  be  here 
saatained.  In  QUpm  Emierhey  (4)  a 
person  was  foand  to  be  a  partner,  and  so 
considered  by  the  Court  in  giving  judg- 
ment (5),  who  by  his  partnership  deed  was 
exempted  from  all  possibility  of  loss. 

B<».LAitD,  B. — lam  of  the  same  opinion. 
It  has  been  long  cstaUished,  by  numeroaa 
eases,  both  at  law  and  in  equity,  that  third 
parties  are  not  a&cted  by  the  secret 
agreements  ixier  se  of  persons  hoMii^ 
themselves  out,  and  contracting  as  part- 
ners. In  Waugk  v.  Career  (8)  the  doc- 
trine is  very  fully  hud  down. 

[Nominal  or  dormant  partaers  not  priry  to  the 
contract,  nttd  not  be  joined — Kell  v.  Hainby,  10  B. 
&  C.  KQ  i  a.  c.  1  £q>.  463 ;  2  Taunt.  324.  Bot  a 
aearinal  partner  !■  a  finn.  upon  wlwai  a  bitt  of  ez- 
ebuige  ia  dnvn,  aaoet  joia  w  an  Mtioa  «t>on  iC-« 
Goidon  V.  BolHOn,  8  Cunyb.  30C.] 


I8S8.  > 
Jan.  SO.  1    SMITH  e.wniT«a. 

Deed — /nspedHMi  qf — iVtadpof  oaci 

Svrety. 

In  an  aciion  against  a  surety,  he  i$  iwt 
entitled  to  demand  of  the  plaintiff  inspection 
0^  a  deed,  by  Mydb  time  w  tmd  to  have 
ieen  given  to  the  jmnetpo/  debtor,  bat  fo 
which  deed  the  surety  is  ne  party.  A  notice 
irnu/  he  gteen  to  produce  it  m  the  onftmry 
way. 

WalUnger  applied  for  a  rule  to  shew 
cause  why  the  phiintiff,  or  his  attorney, 
should  not  produce  to  the  defendant  or  hia 
attorney,  for  the  purpose  of  inspection,  a 
certain  deed,  of  which  the  plaintiff*  was  one 

<4)  5  B.  &  AM.  954. 
(5)  Ibid.  96S. 
(fi)  fl  n.  HI.  f46. 
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of  the  executing  parties*  and  which  was 
beh'eved  to  be  in  their  possession.  It  was 
alleged,  that  the  defendant  was  only  liable, 
if  at  all,  as  surety,  and  that  the  deed,  of 
which  inspection  was  asked,  had  given  time 
to  the  principal  debtor,  widiout  the  defen- 
dant's consent. 

[Parke,  B. — You  are  only  surety  for  a 
person  to  whom  you  say  time  has  been 
given.    You  are  not  a  party  to  the  deed.] 

Not  an  instrumeiUary  yaxty,  but  a  party 
in  mtentt.  In  Balattan  v.  Phillip {!),  the 
rule  was  grantedt  expressly  on  the  ground, 
that  the  applicants^  "^ougfa  not  tnstrn- 
mentary  parties,  were  parties  in  interest." 

[GuRHBY,  B. — Is  not  this  a  fishing  at- 
tonpt  to  become  acquainted  widi  the  ^ain- 
tifTs  evidence  ?] 

The  same  may  be  said  in  all  such  appli- 
cations, as  where  lessor  applies  against 
lessee — Doe  v.  Slight  (2).  And  even  an 
inspectiw  to  find  defects,  has  been  held 
no  ground  for  a  refusal — King  v.  King  (S). 
In  Bronning  v.  Aylwin  (4),  the  defen^mt 
was  ordered  to  allow  an  inspection  of  his 
books,  even  though  it  afibrdeii  the  plaintiff 
the  means,  which  he  had  not  withoutt  of 
suing  him  for  negligence. 

Parks,  B. — ^There  waa  a  privity  in  diat 
case ;  hut  here  we  do  not  think  the  deftn- 
dant  is  entitled  to  have  an  inspection  of 
the  deed  ;  he  must  give  a  notice  to  pro- 
duce it  in  the  ordinary  way. 

Rvle  re/uud. 


Jan.  81.  S 
Tre^aau —  Coett —  Certificate, 

In  tfetpaes  qnare  clausum  fregit,  a  plea 
den^ng  the  euue  to  be  the  j^n^T*  ig  a 
dental  of  possession,  if  the  defendmU  mmw  a 
wrong-doer ;  ^othermte,  of  the  right  to  the 
potteuum.  In  either  eaee^  U  it  a  denial  ^ 
title,  as  even  possession  is  title  against  a 
wrong-doer ;  and  therefore,  nrhere  such  a  plea 
is  pleaded,'  the  Judge  cannot  certify  to  de- 
price  the  plaintiff  of  costs  under  4S  Elia»  c.  6. 

Although,  upon  some  of  the  issues  in 

(1)  4  Tract.  157. 
(»  1D0WI.P.C.I6S. 
<3)  4TWaBL666. 

(4)  7  B.StC.«>4iS.G.fiL•wJ.Re^K.aStO. 


trespass  quare  dausnm  fr^t,  tkefrtehuM 
or  title  msy  coaie  m  quettiam,  yet  if  one  spe- 
cial plea,  which  exclude*  aUfuetHon  of  ttlle, 
is  found  against  the  defndasU,  the  plam^ 
is  entitled  to  fuU  costs* 

Trespass  for  breakii^  and  entering  a 
stable,  and  taking  a  horse,  and  MasnlUng 
the  plaintiff. 

Pleas — Fint,  not  guilty ;  second,  diat 
the  stable  was  not  the  plaintiff's ;  third, 
leave  and  Ucenee  as  to  the  breaking  and  en- 
tering ;  fourth,  as  to  taking  the  horse,  that 
it  was  not  the  phuntiflTs ;  fifth,  to  the  as- 

The  issues  <mi  the  first  four  pleas  were 
found  for  the  plaintiff,  with  nominal  da- 
mages, and  that  on  the  last  for  die  defen- 
dant ;  and  the  Judge  certified  to  deprive 
the  plaintiff  of  costs.  A  motion  was  made 
for  the  Master  to  tax  tbe  iiill  costa  of  the 
plaintiff,  notwithstanding  tbe  certificate; 
and  in  Trinity  term  last  cause  waa  abewa 
by— 

Maule. — ^The  first  question  is,  whether 
this  is  not  an  actioD  in  which  a  Judge  may 
certify  under  the  statute  4S  Elix.  c  S, 
Looking  at  the  separate  pleas,  it  toMj 
admit  of  doubt  whether  dtere  is  any  oae 
of  them  whieh  &Us  withm  tbe  exceptioiis 
of  diat  statute.  It  was  held,  in  Hughes  v. 
Hughes  {1\  that  on  not  guilty  ple«led  in 
an  action  of  trespass  quare  clauemn  fregit 
a  Judge  might  certify  to  deprive  of  costs. 

[Parke,  B. — I  have  no  doubt  that  we 
were  wrong  in  that  decision.  There  is  a 
possible  case  in  which  the  freehold  nay 
come  in  issue  under  such  a  plea — where, 
for  instance,  special  matter  is,  by  statate, 
allowed  to  be  proved  under  it.  And  die 
Court  of  Common  Pleas  have  acct^din^ 
Boheid  ini)uitm^  V.  I  have 

cramnunicated  with  the  Judges  of  diat 
Court  upon  tbe  sut^ect,  and  am  led  to  con- 
cur in  their  deciaimi.] 

Then,  second,  if  the  activn  is  not  one 
within  the  statute  of  Elis.,  yet  some  of  tbe 
issues  are ;  and,  as  to  them,  the  certificata 
will  operate,  while  the  others  will  &U 
within  the  statute  X2  &  tS  Car.  £.  c.  9, 
and  as  to  them,  tbe  plaintMF'wai  be  diMi- 

(I)  to.  M.  at  R. 663;  s.  e.  5  Lnv  J.  Bip. 
<N.s.>  Eidi.Sl. 

(t)  SBiaa.  N.a5S8;a.e.aLair  J.  Bap.(SA) 
CJ.  184. 
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titled  to  costs,  on  account  of  the  want  of  a 
certiBcate  to  gire  costs.  It  is  submttted, 
that  this  distribution  of  the  issues,  so  as  to 
range  some  under  the  one  statute  and 
some  under  the  otheri  is  consistent  with 
the  reason  and  principle  of  both  statutes, 
and  not  inconsistent  with  authority.  Those 
statutes  were  earlier  than  that  of  Anne, 
which  allowed  several  pleas ;  and  the  effect 
of  the  latter  statute  has  never,  till  now, 
been  considered.  Since  that  time,  the  seve- 
ral issues  are  triable  as  several  causes; 
and  it  is  reasonable  that  the  costs  of  each 
issue  should  be  governed  by  the  nature  of 
that  issue.  Before  then,  the  decisions  were 
w^icable  to  single  issues  only.  fl^Jin  t. 
£meard(JS)  is  an  aathori^  that  one  plea 
inay  be  cmtrouled  by  a  eerti6cate  -  under 
the  statute  of  Eliz.,  while  another  plea  on 
the  same  record  is  governed  by  the  statute 
Car.  Z.  The  same  principle  is  recognized 
in  Briggi  v.  Bongin  (4).  But  if  there  are 
instances  since  the  statute  of  Anne  where 
the  contrary  may  have  been  held— as  in 
Peddell  v.  KiddU{5),  where  it  is  laid  down, 
that  the  plaintiff  is  entitled  to  full  costs 
wherever  he  obtains  a  verdict  on  a  plea  of 
justification  which  does  not  make  title  to 
the  land — yet  all  such  cases  proceed  upon 
the  authority  of  decisions  prior  to  the  sta* 
tute  of  Anne,  and,  for  the  reason  stated, 
deserve  re-eonuderation.  That  the  certi- 
ficate must  depend  upon  the  whole  record, 
appears  from  Smith  v.  Edwards  (6),  where 
the  question  was  fully  gone  into.  If,  then, 
the  whole  record  is  consulted,  upon  the 
plea  of  not  guilty,  the  plaintiff  wiU  have  no 
costs,  as  the  freehold  might  or  might  not 
come  in  issue  under  it ;  and  therefore  it  is 
withb  the  statute  of  Car.  S.  Upon  the 
second  issue,  neither  property  nor  title 
necessarily  came  in  question,  as  the  action 
might  have  been  against  a  mere  wrong- 
doer ;  and  perhaps  only  the  fact  of  posses- 
sion is  disputed  by  xt—Heath  v.  Milnard 
(7).  The  uird  and  fourth  issues  are -within 
the  statute  of  Elis.,  andare  Uierefore  con- 
trouled  bythecertificatewhich  deprives  the 
|daintiff  of  costs. 

(3)  9Naw  Rsp.  471. 

(4)  t  Bing.  333 ;  t.  c.  S  Law  J.  R«p.  CP. ». 

(5)  7  Twm  lUp.  659, 

(6)  4  DowL  P.C.  6tl. 

<7)  SBtBg.  N.C.98;  s-o.  4  Uw  J.Rap.  (ka) 
CP.  S9t. 

Mew  Sbeiss,  VII.— Excbeq.  Pi.. 


Rkiarii,  contrft. — Tliere  is  no  authority 
far  distributing  the  issues  in  the  manner 
su^ested.  On  the  contrary,  whenever  in 
trespass  there  is  one  plea  of  justification, 
it  suffices  to  take  the  action  out  of  the  ope- 
ration of  the  statute  Car.  2 ;  and  the  plain- 
tiff succeeding  upon  it  is  entitled  to  costs, 
whatever  be  die  damages  recovered.  Be- 
fore the  new  rules,  a  plea  of  soil  and  free- 
hold prevented  the  Judge  from  certifying 
under  statute  Eliz. — LUtUmood  v.  fVUkm- 
son  (8).  The  plea  that  the  close  is  not  the 
plaintiff^s.  must,  since  the  new  rules,  have  a 
similar  effect.  Without  relying  on  the 
ROieral  issue  (as  the  Court  have  mdmated 
uat  Hughes  v.  Hughes  cannot  be  suj^wrt- 
ed),  it  is  dear  that  the  sectmd  plea  puts  in 
issue  the  plaintiff's  interest  in  the  land,  no 
matter  how  small  the  amount  of  it  may  be, 
as  in  Butcher  v.  Butcher  (9),  where  the  in- 
terest was  merely  a  possessory  one,  claim- 
ed against  the  rightful  owner  who  had 
entered  upon  the  land.  Then,  if  that  plea 
is  not  within  the  statute  of  Eliz.,  it  is  one 
upon  which  a  verdict  under  40m.  will  carry 
full  costs,  without  a  certificate  under  the 
statute  of  Car.  2,  because  the  title  to  land, 
t.  e.  the  title  requisite  to  maintain  trespass, 
must  come  in  issue  upon  it. 

Cur,  adt,  vuU* 

Farkk,  B. — ^A  motion  was  made  in  this 
case,  some  time  ago,  for  the  Master  to  tax 

the  full  cosu  of  the  plaintiff,  notwithstand- 
ing the  Judge's  certificate  to  deprive  him 
of  costs,  under  the  statute  43  Elis.  Cause 
was  shewn,  and  most  of  the  cases  bearing 
on  the  subject  were  cited.  We,  who  heard 
the  argument,  have  considered  it,  and  are 
of  opinion  that  th^  rule  ought  to  be  made 
absolute.  It  was  an  action  of  trespass  for 
breaking  and  entering  a  stable,  and  taking 
a  horse,  and  assaulting  the  plaintiff.  There 
were  several  pleas :  first,  not  guilty ;  se- 
cond, that  the  stable  was  not  the  plaintiff's ; 
third,  leave  and  licence  as  to  the  breaking 
and  entering;  fourdi,  as  to  taking  the 
horse,  that  it  was  not  the  plaintiff^s ;  fifUi, 
to  the  assault,  son  assault,  &c.  The  issues  « 
on  the  four  first  pleas  were  found  for  the 
plaintiff,  with  one  farthing  damages,  and 
that  on  the  last  for  the  defendant ;  and  the 

B)  9  PriM,  314. 

9>  7  B.8t  C.  S99  i».c6  Lftw  J.  lUp.  (MX) 
K.B.  51. 
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learaed  Judge  certified  to  deprive  the 
pUuntiff  of  costs.    It  was  contended,  on 
the  part  of  the  defendant,  that  the  Judge 
might  certify  under  the  statute  of  Eliz., 
because  this  action  was  not  "concerning 
any  title  or  interest  of  lands."   For  the 
{wiintifl^  it  was  insisted  that  it  was.  If 
there  had  been  nothing  but  the  general 
issue  and  licence  pleadea,  and  the  case  had 
occurred  before  the  new  rules,  the  Judge 
might  have  so  certi6ed,  unless  it  had  ap- 
peared at  the  trial,  upon  the  evidence  on 
the  general  issue — fVright  v.  i*ig^in(10) 
— that  the  title  had  come  in  question,  which 
might  have  been  the  case  on  that  plea  (in- 
dependently of  any  statutory  provision), 
because  it  was  a  denial  that  the  defendant 
had  trespassed  on  the  plaintjff^t  close,  and 
put  in  issue  the  fact  that  tt  vtas  his  close, 
as  well  as  the  fitct  that  the  defendant  had 
entered  upon  it.    Of  that  dtle  possession 
would  be  primd  facte  evidence  against  all, 
and  it  would  amstitwU  a  good  iUU  agaiMtt 
a  wrong'doer,  and  none  agunst  the  person 
lawfully  entitled  to  the  possession,  who, 
though  the  plaintiff  had  the  actual  posses- 
sion, might  have  shewn  that  he,  the  defen- 
dant, was  law'fully  entitled  to  it.  The  plea 
of  not  guilty,  however,  did  not  neceuariltf 
raise  a  question  of  title,  for  the  defendant 
misht  not  really  have  contested  it,  and 
had  no  other  mode  of  disputing  the  fact 
of  the  trespass,  than  by  pleading  notguilty. 
The  real  nature  of  the  question  on  the 
trial  would  therefore  govern  the  certificate, 
as  it  did  in  the  case  of  Wright  v.  Piggint 
where  the  point  in  dispute  was,  whether  a 
term  had  ended  or  not.    But  the  plea,  de- 
nying the  close  to  he  the  plaintiff^ s,  sinra  the 
new  rules,  is  a  denial  of     plainl{^**  title 
to  the  don,  to  the  same  extent  that  he 
would  have  been  obliged  to  prove  it  before, 
under  the  general  issue — Heathv.MHward, 
that  is,  it  is  a  denial  of  possession,  if  the 
defendant  was  a  wrong-d<>er ;  if  otherwise, 
of  the  right  to  the  possession ;  but  in  either 
supposition,  it  is  necessarily  a  denial  of 
title,  for  even  in  the  former  case  possession 
^  is  title  agjunst  a  wrong-doer,  and  therefore 
the  plea  raises  a  question  of  title  in  the 
action,  and  prevents  the  Judge  from  certi- 
fying.   It  was  then  contoued,  that  the 
statute      &  23  Car.  S.  c.  9.  a^^ied  to 

(10)  tY.  ft  J.  544. 


the  case,  and  that  the  plaintiff  wodd  aot 
be  entitled  to  any  more  costs  than  damaga, 
without  a  Judge's  certificate ;  for  that,  m 
these  pleadings,  the  freehold  or  tide  m^t 
have  come  in  issue,  either  on  the  .plea  of 
not  guilty,  (as  it  certinly  might  by  statate 
11  Geo.  2.  c  19.  s.  21,)  or  the  plea  that 
the  stable  was  not  the  plaintiff's:  udit 
was  said,  that  he  ought  not  to  have  ftiU 
costs,  unless  the  pleadings  upon  the  nkoU 
record  excluded  die  possibility  of  the  tide 
coming  in  question.  It  was  said,  that  mnt 
of  the  cases  in  which  it  had  been  held  that 
a  special  plea  of  licence,  or  the  like,  whidi 
shews  that  title  could  not  come  in  qaestiim, 
and  prevents  the  operation  of  the  atatate, 
had  arisen  before  the  statute  of  4  Anne, 
e.  16.  allowing  double  pleadings,  and 
therefore  did  not  apply  to  a  case  in  which 
there  were  several  pleas ;  and  if  the  matter 
were  re*  integro,  it  would  seem  not  nnrea- 
Bonable  so  to  hold ;  but  the  weight  of 
authority  is  so  very  great,  in  maoy  cmn 
since  the  statute  of  Anne,  that  wbererer 
there  is  a  special  plea  (which  exdudes  ill 
question  of  title)  found  against  the  defta* 
dant,  the  plaintiff  is  entitled  to  fall  coita, 
that  it  is  now  impossible  to  decide  od>ff- 
wise.    In  Peddeli  v.  Kiddle  the  quesdon 
was  considered  as  finally  concluded ;  and 
Lord  Kenyon  said  it  would  be  dai^erou 
to  allow  any  innovations  to  be  nude  on  i 
point  so  thoroughly  settled.  Therefore, (be 
rule  must  be  made  absolute.  ItwiUcwK* 
quently  be  prudent  for  defendants,  insctioai 
of  trespass  of  a  trifling  nature,  to  sIm^ 
from  denying  diat  the  Zoeiiftii  fw"^ 
plaintiflTa. 


0.} 


ANGUS  V.  WOOTTOX. 


1838 

Jan.  20 

Interpleader  Rvde—Affidamt, 

An  eawcvtion  CTwfitor  appearing  im» 
mterpleader  rule,  need  not  proiece  oatf" 

davit. 

Barstom  obtained  a  rule  on  behalf  rf** 
sheriff,  on  the  Interpleader  Act. 

Rogers,  for  the  adverse  claiman^W" 
jected  to  the  right  of  the  execotiwi  cf^J" 
to  be  heard,  inasmuch  as  he  had  no  affim* 
vit ;  and  cited  Pomdl  v.  Loch  (I);  hnt- 

(1)  3  Ad.  &  EI. SIS;  •.  e. 4  N«».  & ^ 
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Per  Curiam. — The  party  there  objected 
tOt  was  the  claimant.  It  is  not  necessary 
that  the  execution  creditor  should  produce 
an  affidavit. 


18S8.    >  . 
Jan  «4   \  *  ^' 

Ejectmatt — Serm^  qf  Deeiaratitm. 

Where  one  of  several  tenants  has  UJl  the 
premises,  sembfe,  that  service  of  the  declara- 
tion in  aectment,  by  affixing  it  on  the  door 
of  ki$  house,  is  sufficient,  the  other  tenants 
kmmig  been  regidwiy  served, 

James  moved  for  judgment  against  the 
caaual  ejector.  Ij^re  were  four  distinct 
tmanta  of  the  premises  sought  to  be  re- 
coveredf  upcm  toree  of  whom  the  declara- 
tion in  ^ectment  was  regularly  served ;  but 
the  fourth  had  gone  away,  and  the  decla- 
ntion  was  aflSxra  to  the  door  of  the  house 
he  had  previously  occupied  :  Doe  dem.  Os~ 
baldiston  v.  Roe  (1)  was  cited.  No  cause 
was  shewn  against  the  rule ;  and,  on  mak- 
ing it  absolute, — 

Pakkb,  B,  referred  to  the  decision  of 
Patte8<Hi,  J.,  in  the  case  cited,  as  an  autho- 
rity. 

RtUe  absolute. 


1888.  1  WKiOHTSON  e.  btwatee  Am 
Jan.  96.  J  OTHsas. 

Arlniration — Order  of  R^fitrena,  Con- 
struction of. 

By  an  order  of  Nisi  Prius,  a  cause  and 
ail  matters  in  difference  between  the  parties 
at  law  and  in  emity,  were  referred.  The 
order  contmned  also  this  clause,  "  The  arbi- 
trator is  at  liberty  to  make  one  or  more 
awards,'*  There  were  suits  at  Ian  and  in 
eqmty  between  the  parties.  The  arbitrator 
made  an  award,  in  wJUcA  he  tUd  not  mention 
the  Chancery  smts.  Upon  motion  to  set 
aside  the  amtrd  a*  not  oang  final,  and  on 
other  grounds, — Held,  that  it  was  a  ques^on 
ef  cmeMietion  wpon  the  terms  cf  the  order 
of  reference,  whether  it  was  necessary  to  the 
«a£dt(y  <f  any  award  made  pursuant  to  it, 

(t)  1  DowK  F.C.  456. 


that  it  should  decide  all  the  matters  in  dis- 
pute ;  and  that  by  the  terms  used  here,  the 
parties  had  given  the  power  to  the  arbitrator 
to  di^se  of  all  matters,  but  had  not  made  it 
a  condition  that  all  matters  should  be  dis' 
posed  t^by  him. 

Trespass.   This  cause  was  taken  down 

for  trial  in  Leicestershire,  at  the  Summer 
Assizes,  1885,  when  the  following  order  of 
Nisi  Prius  was  made  : — "It  is  ordered  by 
the  Court,  by  and  with  the  cwsent  of  the 
said  parties,  their  coimsel  and  attomies, 
that  a  verdict  be  entered  for  the  plaintiff 
for  the  damages  in  the  declaration,  subject 
to  the  award  of  the  arbitrator  herein  named, 
who  shall  be  at  liberty  to  order  and  direct 
for  whom  and  for  what  sum  the  verdict 
shall  be  finally  entered,  and  that  it  be  re- 
ferred to  the  award,  order,  final  end  and 
determination  of  a  barrister-at-law,  (naming 
him,)  to  ^tle  lUl  matters  m  t^eretwe  be- 
tween the  Kud  parties  at  law  and  equity,  and 
to  order  and  determine  what  he  shall  think 
ft  to  be  done  by  either  party  respecting  the 
matters  in  dispute,  who  agree  to  be  hound 
and  concluded  by  such  determination,  and  to 
remain  contented  and  satisfied  therewith." 
After  fixing  a  time  for  making  the  award, 
and  stating  that  if  either  of  the  parties 
should  be  dead  before  it  was  made,  it 
should  be  delivered  to  their  respective 
peraonal  representatives  who  should  re-  , 
quire  the  same,  and  giving  the  arbitrator 
a  discretion  over  all  costs  but  those  of  the 
cause,  and  speaking  of  other  usual  provi- 
SKms,  it  contained  the  following  words:— 
"And  the  smd  arlntrator  is  at  Ubert^  to 
make  one  or  more  awards  at  his  eUscretton." 
It  then  contained  a  clause  that  the  order 
should  be  made  a  rule  of  court  The  arbi- 
trator made  his  award  within  the  time;  and 
after  reciting  the  terms  of  the  order  of 
reference,  proceeded  thus : — "  I  order  and 
direct  that  a  verdict  be  entered  for  the 
plaintiff  upon  all  the  issues.  Damages 
500L  And  I  do  fiirther  order  that  the 
defendants  do  pay  or  cause  to  be  paid  to 
the  sud  plaintin,  the  said  sum  of  500L,  as 
wen  as  the  ftarther  sum  of  MOl.,  which  I 
do  award  to  be  paid  by  the  said  defendants 
to  the  said  plaintiff,  as  images  for  griev- 
onces  not  included  in  the  plaintiff  s  declarO' 
tion,  making  in  the  whole  the  sum  of 850^., 
within  fourteen  days  from  the  date  of  this 
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my  award."  No  other  award  was  made 
by  the  arbitrator.  The  costs  having  been 
taxed,  judgment  was  signed,  and  execution 
issued  for  869f.  8f.  9d,  A  rule  wai  ob- 
tained by — 

Sir  W.  W.  Follett,  calling  upon  the  plain- 
tiff to  shew  cause  why  the  judgment  signed 
in  this  cause  should  not  be  set  aside,  or 
why  the  sum,  for  which  execution  issued, 
afaould  not  be  reduced  by  the  sum  of 
upon  several  grounds,  which  are  fiiUy 
stated  in  the  judgment  of  the  Court 
Against  this  rule — 

Goulburn,  Serj.  and  Humfrey  shewed 
cause  in  Michaelmas  term,  and — 

Sir  JV.  W,  Follett  was  heard  in  support 
of  it.  The  affidavits  disclosing  the  cir- 
cumstances of  the  case,  and  the  arguments 
used,  are  so  fully  commented  upon  in  the 
judgment,  that  it  has  been  thought  unne- 
cessary to  state  them  here  in  detail. 

Cur.  adv.  vult. 

And  now,  the  judgment  of  the  Court 
was  delivered  by — 

Parke,  B. — This  was  an  applicatitm  to 
the  Court  to  set  aside  a  judgment  entered 
up,  pursuant  to  an  award,  on  a  submission 
by  a  rule  of  court,  and  a  fi.  fa.  thereon  ; 
and  for  a  return  of  a  part  of  the  money 
deposited  with  the  sheriff,  upon  the  execu- 
tion of  the  jf.  fa.  The  case  has  been 
several  times  before  the  Court  in  its  earlier 
stages,  and,  last  of  all,  upon  a  motion  to 
set  aside  the  award,  which  the  Court  re- 
fused, the  majority  intimating  a  strong 
opinion  that  it  was  good ;  but  decidii^ 
merely  on  that  occasion,  that  it  ought  not 
to  be  set  aside,  but  the  parties  left  to  con- 
test its  validly,  where  that  necessarily 
would  come  in  question. 

On  this  application  to  set  aside  the 
judgment  and  execution,  we  must  deter- 
mine the  validity  of  the  award,  for  there  is 
no  other  way  than  by  this  motion,  in  which 
the  defendants  can  contest  the  legality  of 
that  judgment  and  execution. 

We  are  of  opinion,  that  under  the  cir- 
cumstances of  this  case,  the  award  is  good. 
It  appears  from  the  affidavits,  that  this 
action  stood  for  trial  at  the  Summer  As- 
sises 18S5,  that  besides  the  subject  of  it, 
there  were  other  meters  in  dispute  between 
the  parties  to  the  action,  and  there  were 
also  pending  two  suits  in  equity,  Linaixr 


T.  Laceyt  and  Laeey  v.  Laeetff  in  which 
suits  infants  were  concerned ;  but  who 
were  the  parties  to  these  auita,  (except 
that  one  Thomas  Linaker  was  a  plaintiff 
in  one,)  or  in  what  way  those  suits  were 
connected  with  the  subject-matter  of  the 
action,  does  not  appear;  and,  therefore, 
we  cannot  assume  uiem  to  have  had  any 
connexion,  except  so  far  as  it  appears  1^ 
the  submission  to  the  refo«nce  herein 
mentioned.  When  the  cause  ouae  mi  for 
trial,  an  order  of  reference  was  made. 
Soon  afler  this,  the  defendants  deposited 
730/.  to  abide  the  event  of  the  reference^ 
and  by  their  attorney  attended  the  prtor 
and  subsequent  meetings. 

On  the  27th  of  December  1 835,  linaker 
died.  On  the  17th  of  June  1836,  the 
arbitrator  made  his  award.  Afler  this 
award,  the  730/.  was  received  by  the  [^an* 
tiff,  and  judgment  was  signed,  and  execa- 
tion  issued  for  the  balance  awarded,  and 
costs.  The  objections  to  the  award  were— 

First,  That  it  was  not  j6mA  beotuae  the 
Chancery  suits  were  not  £sposed  of. 

Secondly,  That  the  submission  was  not 
mv/tia/,  because  infants  were  parties,  and 
were  not  bound,  nor  could  be. 

Thirdly,  That  it  was  revoked  by  the 
death  of  Linaker,  one  of  the  parties. 

Fourthly,  That  it  was  void  as  to  the 
S5QI.  awarded  for  other  grievances,  as  not 
being  sufficiently  certain. 

The  last  of  these  objections  was  disposed 
of  during  the  argument,  and  it  is  unneces- 
sary to  say  anything  more  upon  it.  With 
respect  to  the  other  three,  the  first  is  wUSkf 
founded  on  the  assumption,  that  in  order 
to  make  the  award  valid,  it  is  necessary 
that  every  matter  in  diflference  ahovld  lie 
decided  by  it ;  and  if  that  aasnmpdoo  ii 
incorrect,  the  objection  fails.  Hie  other 
two  depend  mainly,  but  not  entirely,  on  the 
same  assumption. 

The  deatli  of  Linaker  affects  only  tlw 
authority  to  determine  that  suit  in  whidi 
he  was  a  party  ;  and,  therefore,  even  top* 
posing  that,  notwithstanding  the  clause  in 
the  submission  providing  for  the  death  of 
an^  P^rty,  the  power  to  award  opoo  that 
suit  is  revoked ;  yet,  if  an  award  upon 
that  suit  be  not  essential  to  the  validity  of 
the  award  in  other  muters,  the  award  my* 
nevertheless,  be  good.  So  in  like  maoa^. 
if  the  determination  of  those  matters  in 


Digitized  by  Google 


HILARY  TERM.  1BS8. 


B5 


which  the  infants  have  an  interest,  be  not 
necessary  to  the  decision  of  those  in  which 
they  have  nonet  the  want  of  such  decision 
would  be  immaterial.  If  it  be  said  that  it 
was  port  of  the  consideration  for  the  de- 
fendant's promise  to  refer  both  the  suits 
and  the  action,  that  the  arbitrator  should 
have  a  coatinning  power  to  decide  all  the 
suita,  the  answer  is,  that  such  waa  not  the 
caae,  for  all  the  parties  contemplated  that 
the  reference  shoidd  go  on  notwithstanding 
the  death  of  a  party,  of  which,  the  express 
provision  binding  the  executors,  is  a  proof, 
whether  that  provision  would  be  effectual 
or  not,  to  make  an  award  in  that  particular 
suit  valid.  So,  if  it  be  argued,  that  the 
agreement  on  the  behalf  of  all  the  parties 
to  all  the  suits,  to  give  the  arbitrator  power 
to  decide,  was  also  a  part  of  that  consider- 
ati«k ;  and  that  the  want  of  a  binding  con- 
sent of  the  infant  parties  caused  a  &ilure 
of  the  consideration ;  the  answer  is,  that  all 
parties  well  knew  that  there  were  infant 
partieB ;  and  as  they  must  be  presumed  to 
know  the  law,  they  knew  they  were  not 
bound  by  the  attorney's  consent  on  their 
behalf,  and,  therefore,  they  had  all  the 
consideration  which  they  stipulated  for ; 
and  the  consent  of  those  parties,  who  could 
and  did  consent,  was  a  sufficient  consider- 
ation in  point  of  law  for  their  promise. 

The  question,  therefore,  is  reduced  to 
this,  whether,  under  this  reference,  it  is 
necessary  to  the  validity  of  any  award  to 
be  made  pursuant  to  it,  that  it  should  de- 
cide all  the  matters  in  dispute.  And  this 
is  a  mere  quesdon  of  construction,  for 
there  is  no  rule  of  law  requiring  it ;  its 
necessity  arises  from  the  contract  of  the 
parties.  I'he  old  rule  was,  that  unless  the 
submission  expressly  made  it  conditional, 
with  an  Ua  quod,  an  award  of  part  only 
was  good.  This  was  laid  down  by  Lord 
Coke  in  Ormelade  v.  Co&e(l),  and  it  was 
so  held  in  Dyer,  242,  6,  Baipole's  case  (2), 
and  many  other  cases.  In  more  modern 
cases,  it  has  been  said  that  an  express  con- 
dition is  not  required,  for  in  Bradford  v. 
B<aven(S),  WiUes,  CJ.  says,  "  I  am  will- 
ing to  carry  it  as  fkr  as  it  has  been  carried 

(1)  CnK  Jae.  535. 
(t>  8  Cok«.  98. 
(S)  Wilks,370. 


already,  because,  were  it  not  for  the  cases, 
I  should  be  of  opinion,  that  when  all  mat- 
ters are  submitted,  though  without  such 
condition,  ail  matters  must  be  determined ; 
because  it  waa  plainly  not  the  intent  of  the 

Sarties  that  some  matters  only  should  be 
etermined,  and  that  they  should  be  left 
at  liberty  to  go  to  law  for  the  rest."  But 
bej^fmd  this  the  cases  have  not  gone,  and 
it  18  atin  the  question  whether  the  parties 
intended  all  to  be  decided.  In  Simmond* 
V.  Snraine  (4),  Mr.  J.  Chambre  says,  "  A 
great  deal  of  nicety  prevailed  in  the  old 
cases  respecting  awards ;  but  the  rigour 
of  that  interpretation  has  for  a  long  time 
been  gradually  relaxing,  and  the  Courts 
are  now  come  to  a  mode  of  considering 
them,  more  consonant  to  commim  sense ; 
but  even  in  the  earlier  cases,  so  long  since 
as  in  Rollers  ^hridgme»t,  *  Arbitrament,* 
(L),  it  was  in  some  cases  held,  that  unless 
there  was  a  clause  ita  qaod  fiat  de  pramisM, 
it  was  sufficient,  to  make  the  award  good, 
that  one  point  waa  decided ;  provi£d  it 
was  not  necessary,  in  order  to  make  the 
award  just,  that  the  others  should  be  de- 
cided ^so.  In  the  case  of  Payne  v.  Cooky 
adjudged  many  years  since  in  the  Exche- 
quer Chamber,  many  points  relating  to 
awards  were  decided  on ;  and  amongst 
others,  this  general  doctrine  was  strongly 
laid  down,  that,  as  there  was  no  clause  in 
the  submission  providing  that  the  award 
should  be  made  on  all  points  submitted,  if 
the  matters  omitted  were  not  necessarily 
dependent  on  and  connected  with  the  other 
points,  the  award  should  be  sustained. 

The  pmnt  to  be  decided  then  is,  whether 
this  submission  requires  the  awud  to  be 
madteof  all  matters  in  dispute.  In  ascer- 
taining its  meaning,  every  part  is  to  be 
construed  together ;  and  where  we  finQ  a 
clause  that  the  arbitrator  is  to  have  power 
to  make  "one  or  more  awards  at  his  dis- 
cretion," we  cannot  doubt,  but  that  the 
arbitrator  might  make  a  valid  award  on 
one  entire  subject  of  dispute,  for  it  cannot 
be  supposed  that  such  separate  awards, 
when  made,  were  not  intended  to  be  bind- 
ing from  the  time  they  were  made ;  it  is 
impossible  to  imagine  they  were  to  be  am- 
bidatory  till  ^e  last  was  made ;  and  the 

(4)  1  Taunt.  5S4. 


Digitized  by 


86 


EXCHEQUER  OF  PLEAS: 


case  is  very  different  from  that  of  a  refer- 
ence with  power  to  regulate  the  interme- 
diate enjoyment,  or  to  give  directions  re- 
specting Ue  intermediate  management  of 
some  subject  of  dispute,  which,  from  their 
very  nature*  are  meant  to  have  a  temporary 
operation  only.  This  is  a  provision  that 
the  arbitrator  may  make  one  or  more  final 
awards. 

'We  therefore  think,  that  in  this  case  the 
parties  have  given  the  power  to  the  arbi- 
trator to  dispose  of  all  matters,  but  have 
not  made  it  a  condition  that  all  matters 
should  be  disposed  of  by  him. 

The  only  case  which  it  is  necessary  to 
consider  as  opposed  to  this  view  of  the 
question,  is  BuUlell  v.  Dowie  (5),  where,  in 
&ct,  there  was  a  similar  clause  in  the  agree- 
ment of  reference.  But  it  is  quite  enough 
to  tay,  that  this  point  was  never  argued 
or  considered  in  the  Court  of  King's  Bench} 
and  we  cannot  take  the  judgment  as  a  bind- 
ing authority  upon  a  point  which  was  never 
brought  before  the  Court. 

Tke  rule,  tkerefont  mil  bt 
ducharged. 


1888.  \ 
Jan.  81.  / 

ArUtration—jiwardt  Final — Enlarge' 
meal  ^  Time, 

An  arhknOor,  to  whom  a  came  and  o/l 
mat^e  in  d^ermee  were  referred^  eet  out 
ott  the  facte  tipofi  tke  face  of  hu  anoasrdi  and 
then  awarded,  that  the  plaint^  had  no  catue 
of  actum  againet  the  cUfendant ;  and  that  he 
determined  the  action  in  fwooar  of  the  defen- 
dant ;  and  after  diepoting  of  a  plea  of  set-off, 
and  awardmg  by  whom  the  cottt  of  the  refer' 
ence  should  he  paid,  concluded  thus — **  But 
if  the  Court  shall  be  o/*  opinion,  upon  the 
facts  hereinbefore  stated,  that  the  plaintiff  is 
envied  to  recover  m  the  action,  th^  I  deter- 
mme  the  action  m  fmour  of  the  plaintiff, 
mnd  order  and  award  that  tke  defendant  pay 
damages  to  thepUuntiff,  to  the  amount  of  Is., 
MUl  also  pay  lo  the  pZiintiff  his  costs  of  tho 
reference:" — Held,  that  the  arbitrator  hat- 
ing come  to  a  decision  of  his  own,  the  award 

(5)  fiB.&  C.t55. 


was eifSSeientbfJimal, and  that  the  allunaiiiie 

part  might  be  rejected,  (Bollaad,  B.  dirin- 

unte). 

The  arbitrator  had  power  to  enlarge  Use 
(■me  for  malang  his  award — the  order  of  fw- 
ferenctt  tocher  with  anis^loreement  aua^* 
ing  the  thne,  and  a  date  to  the  indoreewsentt 
was  made  a  rule  of  court : — Held,  that  ape* 
moving  for  an  attachment  for  not  perfonumg 
the  award,  it  was  not  necessary  to  produce 
an  affidavit,  that  the  enlargement  was  duly 
made. 

Debt  for  goods  sold  and  delivered,  and 
upon  an  account  stated. 

Plea — That  the  defendant  never  waa 
indebted ;  and  a  set-off  for  mmwy  paid, 
and  upon  an  account  stated. 

By  an  order  of  Mr.  Justiee  Pattcaon. 
the  cause  and  all  matters  in  difference  were 
referred  to  the  award,  order,  arbitrament, 
final  end  and  determination  of  an  arbitr^ 
tor,  with  power  to  make  his  award,  on  or 
before  the  first  day  of  Michaelmas  term, 
1886,  or  Bueh  further  day  as  be  should 
appoint;  the  costs  of  the  suit  to  abide  the 
event,  and  the  costs  of  the  reference  to  be 
in  the  discretion  of  the  arbitrator.  It  also 
gave  a  power  to  either  of  the  parties  to 
make  the  order  of  reference  a  rule  of  court. 
The  arbitrator  made  his  award  on  the  24th 
of  January  1887,  havii^  enburged  the  time 
to  the  first  day  of  Trimtv  term,  1887,  and 
after  refbrriiw  to  the  enlargonent  of  tine 
in  his  award,  in  die  following  words 
"And  whereas,  on  the  7th  day  of  October 
now  last,  by  writing  under  my  band,  I  duly 
enlarged  the  time  for  the  making  of  my 
award,  until  the  first  day  of  Trinity  term 
then  and  now  next  ensuing,"  the  award 
proceeded  thus : — "  I  find,  that  m  or  about 
the  month  of  March  1835,  die  |4aintiff' 
agreed  with  the  defendmt  to  sell  and  de* 
liver  to  the  defendant  a  double-actingpnmp, 
with  metallic  piston  rod  and  atuffhig- 
box,  to  deliver  100  gallons  of  water  per 
minute,  when  a  certain  ateam-ei^ine  oiAa 
defoidant  at  Ipswich,  in  the  county  of  Suf- 
folk, to  which  it  was  intended  to  be  fixed, 
worked  thirty  strokes  in  a  minute;  the 
length  of  the  stroke  in  the  pump  being 
eighteen  inches ;  that  there  waa  no  sum 
agreed  upon  as  the  price  of  the  fAimp,  bat 
it  was  to  he  from  40^  to  601. ;  and  I  fiad 
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tbiit  about  the  14th  day  of  April  1885,  a 
pump  was  delivered  by  the  plaintiff  for  die 
defendant,  in  'performance  of  the  con- 
tract,  and  was  received  by  the  defendant 
at  his  manufactory  at  Ipswich,  on  or  about 
the  18th  day  of  the  same  April;  and  I 
find,  that  the  worth  of  the  pump  to  the 
defendant,  if  it  had  been  made  according 
to  the  contract,  would  have  been  45/.; 
and  I  6nd  that  the  pump  was  placed  by 
the  defendant  in  his  mannftctory  on  its 
arrival,  and  was  not  aflBxed  in  uie  place 
at  which  it  was  intended  to  work,  nor  tried 
or  used  by  lum,  until  the  latter  end  of 
month  of  July  following,  when  the  same, 
having  been  affixed  in  its  place,  was  put  to 
work,  and  did  not  perform  the  work  stated 
in  the  agreement  between  the  parties." 
The  arbitrator  then  stated,  that  no  corre- 
spondence passed  between  the  parties  after 
the  delivery  of  the  pump,  till  the  Snd  of 
July  18S5,  when  the  plaintiflT  wrote  for 
payment,  and  the  defendant  the  same  day 
wrote  in  answer,  that  the  pump  had  been 
set  to  work  on  the  (Mreceding  Wednesday, 
bat  did  not  perform  the  work  required  by 
the  contract ;  after  which  letter,  a  workman 
was  sent  by  the  plaintiff  to  inspect  the 
pump,  by  whom  various  alterations  were 
made  in  the  pump,  but  without  its  deliver- 
ing the  quantity  of  water  stated  in  the  con- 
tract. He  then  proceeded,  "And  I  find 
that  the  full  quantity  of  100  gallons  of 
water  per  minute,  was  necessary  to  be  de- 
livered by  the  pump,  for  the  proper  work- 
ii^  of  the  steam-engine,  and  the  other  pur- 
poses of  the  ddendairt's  &otory ;  and  I 
find  that  as  soon  as  the  defendant  had 
from  such  trials  ascertained  the  pump  to 
be  imperfect,  notice  was  given  to  the 
plaintiff,  and  be  was  requested  to  take  it 
back ;  and  I  find  thatatthe  tHoe  the  pump 
waa  delivered  as  aforesaid,  it  was  not  made 
in  a  good  and  skilful  manner,  so  that  it 
would  deliver  the  qoantity  of  water  stated 
in  the  contract ;  and  I  find  that  daring  the 
time  the  pump  was  under  trial,  the  work 
of  the  factory  was  partially  carried  on,  and 
paper  to  a  small  value  was  manufactured, 
but  that  no  profit  accrued  to  the  defendant 
from  the  working  of  the  pump.  Aow,  there- 
fore, I  do  ordeTt  emardt  and  determine,  that 
at  the  commencement  of  the  said  action, 
ehere  was  no  cause  of  action  by  the  pl^- 


tiff  against  die  defindaiU,  and  I  determme 
the  said  action  in  favour  of  the  defendant; 
and  I  also  find  there  was  no  cause  of  set- 
off by  the  defendant  against  the  plaintiff ; 
and  I  determine  the  plea  of  set-offin  favour 
of  the  plaintiff,  and  direct  that  the  said  ac- 
tion be  no  further  proceeded  in."  And  then, 
after  awarding  the  costs  of  the  reference 
after  taxation  to  the  defendant,  the  arbi- 
trator concluded  thus:  "  But  if  the  Court 
shall  be  of  opinion,  under  the  cirenm- 
atanoes  hereinbefore  stated,  that  the  plain- 
tiff is  entitled  to  recover  in  the  said  action, 
dien  I  determine  the  sud  action  in  favonr 
of  dm  plaintiff,  and  order  that  the  defen- 
dant shall  pay  damages  to  the  plaintiff,  to 
the  amotmt  of  It.,  and  shall  also  pay  to  the 
plaintiff  the  costs  of  the  plaintiff,  in  the  re- 
ference, to  be  taxed,"  &c. 

The  order  of  Mr.  Justice  Patteaon,  with 
a  memorandum  indorsed,  of  the  enlarge- 
ment of  the  time  by  the  arbitrator,  of  which 
the  following  is  a  copy,  had  been  made  a 
rule  of  court:  "I  hereby  enlarge  the  time 
for  making  my  award  to  the  first  day  of 
Trinity  term  now  n«ct  Witness  my  hud, 
this  7th  day  of  October  1886.'* 

Erie  having  obtained  a  mk  mn  for  an 
attachment  against  the  plaintiff,  for  not 
paying  the  sum  of  9St.  9a.  lOd,,  upon  the 
Master's  allocatur,  pursuant  to  the  said 

award, — 

F.  Kelly,  Humjrey,  and  Peteridorff, 
shewed  cause. — As  this  is  a  proceeding  by 
attachment  for  contempt,  it  must  appear, 
that  all  the  preliminaries,  without  which 
the  party  would  not  be  in  that  situation, 
have  been  strictly  complied  with.'  By  the 
order  of  reference,  the  arbitrator  has  a  day 
fixed  for  making  his  award,  and  also  a 
power  to  enlarge  the  time ;  he  has  availed 
bimself  of  that  power,  luit  there  is  no 
affidavit  that  he  enlarged  the  time  before 
the  day  first  given  had  passed.  The  award 
clearly  was  made  out  of  the  or^^tnal  time. 
Davis  Y.  Fai«(l)  expressly  decides,  that 
an  affidavit  is  necessary,  and  that  a  recital 
by  the  arbitrator  in  his  award  of  the  en- 
largement of  the  time  is  not  of  itself  suffi- 
cient ; — secondly,  this  award  is  bad ;  be- 
cause it  is  not  certain  or  final.    By  the 

(1)  i5EMt,96. 
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terms  of  the  submisuon,  the  arUtnoor  has 

no  power  to  state  facts  upon  the  fiice  of 
his  award,  or  to  make  a  conditional  or 
alternative  award. 

[Parke,  B, — If  there  is  an  express  find- 
ing by  him,  may  not  On  latter  part  be 
rejected  as  void  ?] 

It  must  be  all  taken  together.  By  the 
award,  neither  party  has  £e  benefit  con- 
templated—all is  n  contingency — the  de- 
cision amounts  to  no  more  than  this :  in  one 
event,  I  find  for  one  party ;  in  another 
event,  for  the  other  party.  This  is  an 
award  made  by  a  legal  arbitrator,  and  the 
words  he  has  deliberately  used  cannot  be 
rejected  as  surplussge.  If  an  express  power 
had  been  given  to  make  an  award,  in  which- 
ever of  two  ways  this  Court,  upon  a  state- 
ment of  the  facts,  should  be  opinion  was 
right,  then  this  would  be  a  valid  award; 
and  the  parties  having  obtained  the  opi- 
nion of  the  Court  upon  it,  it  ro%ht  be  en- 
forced. On  trying  this  award  by  that  test, 
it  is  clearly  bad,  as  the  arbitrator  delegates 
bis  authority  to  the  Court,  which  the  sub- 
mission does  not  empower  him  to  do.  If 
it  were  an  ambiguity  merdy,  as,  if  the  arbi- 
trator had  awarded  that  money  should  be 
paid  to  John  Stiles,  the  Court  might  con- 
strue it ;  but,  here,  no  amb^ity  appears^ 
the  award  being  manifestly  m  the  alterna- 
tive. Hie  arbitrator  does  not  find  certain 
facts  positively,  and  then  say,  in  another 
event  I  find  another  way ;  but  the  whole  is 
incorporated  in  one  finding.  Upon  the 
&cts  stated,  this  case  ia  very  like  MUner 
V.  Tvcker  (2). 

[PjlRke,  B. — No  doubt  the  award  is 
riffit  upon  the  fiwts.  The  arbitrator  finds 
that  the  pump  would  not  supply  the  quan- 
tity of  water  contracted  for.] 

Eric,  contri. — First,  as  to  the  want  of 
an  aflSdavit  of  the  due  enlai^ment  of  the 
time  by  the  arbitrator,  that  is  not  neces- 
sary in  this  case,  as  it  appews  by  die  rule 
making  the  submission  a  rule  of  court,  and 
the  in£>rsement  upon  thataubmission.  that 
the  enlargement  was  made  previously  to 
the  first  day  of  Michaelmas  term.  The 
rule  in  this  casefor  an  attachment  is  drawn 
up  upon  reading  that  rule  of  court  and  the 
Master's  allocatur  thereon. 

(C)  1  Cct.  dt  F.  15. 


[Parkx,  B. — If,  before  the  danw  as  to 
the  enlai^roent  of  dme  ia  inserttd  in  dn 
rule,  it  is  necessary  that  an  affidavit  should 
have  been  produced,  the  rule  would  ap- 
pear to  be  some  evidence  of  the  proper 
enlargement  of  Uie  time.] 

Dickens  v.  Jarvit  (3)  is  expressly  in 
point.  There,  Mr.  Justice  Bayley  observes. 
The  Master  agreed  that  an  enlargement 
by  the  arbitrator  should  be  valid.  The 
Court  must  have  credit  for  notmakii^  it  a 
rale  of  court  without  a  snffident  affidavit.** 

[PaaEX,  B. — We  must  assume  that  the 
rule  was  drawn  up  on  the  proper  affida- 
vits.] 

Then,  secondly,  the  award  is  6nal.  In 
HindUy  v.  Westvuath  (4).  the  finding  waa 
alternative ;  but  the  award  was  suppwted. 
It  must  be  admitted,  that  this  particular 
point  was  not  made  there.-— £He  waa  dieo 
stopped  by  the  Court.] 

Pabkb,  B. — The  only  questim  is,  whe- 
ther the  award  is  final,  as  the  other  point 
has  been  dt^sed  of.  I  think,  that  the 
award  is  good,  and  that  as  the  arbittator 
has  come  toapositive  finding,  and  ezprassl^ 
declared  fais  onm  opinion,  the  latter  part, 
in  vriiich  reference  is  made  to  the  Court, 
may  be  rqected ;  but  as  the  Court  are  not 
all  of  the  same  opinion,  we  will  mcatisB 
this  case  again  to-morrow. 

Holland,  B. — My  present  impressisn 
is,  that  this  award  is  bad  as  not  being  finsL 
The  latter  part  of  the  statement  by  the 
arbitrator  shews,  I  think,  that  he  had  not 
made  up  his  own  mind  upon  the  subject. 

GoRMXT,  B. — am  of  opinion,  that  the 
award  ia  good,  aa  there  is  a  positive  de- 
eiaion  of  ue  arlntrator. 

On  the  following  day.  Parks,  B.  ssid — 
Lord  Abinger  ami  Mr.  Baroo  Aldersaa 
agree  in  the  opinion  exprasaed  yeatoday. 
by  Mr.  Baron  Gvatxiy  and  n^aelC  ud 
I  think  tlw  award  good,  as  the  ubitrOor 
has  declared  his  own  c^nnioa,  (^m^  ^ 
reference  to  the  Court  nugfat  be  void. 

RuletihtobiU* 

(3)  5  B.  &  C.  5t8. 

(4)  6B.&C.n)0;t.e.5LMrJ.IUp.K.B.US. 
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1838.    >  »mKSR,BXB0UTRUOFFARKSE, 
Jul.  16.  y        _  V.  RILBY. 

Pieading — JUpUcatiim  de  injuriA — Gau' 
ral  Demurrer, 

Wkere,  to  a  ^laratim  upon  a  coiUractf 
the  plea  amounts  to  the  general  ueutt  the 
npUeation  de  injuria  it  bad.  Semble,  that 
UUeo  atM  where  the  plea  m  an  aToidanee 
mf  the  emtfoct,  BtU  such  replteatioit  u  not 
bad  except  on  apecial  demurrer. 

The  declaration  stated,  that  heretalbre« 
and  during  the  lifetime  of  Charlet  Elmes 
Faiicer,  deceased,  lo  wit,  on  tlie  1st  of 
January  183G,  the  defendant  was  indebted 
to  the  said  C.  E.  P.  in  400/.,  for  the  work 
ami  labour,  care,  diligence,  and  attendance 
of  the  said  C.  E.  P.  deceased,  as  afuresaid* 
hy  him  and  hU  clerkt  bffore  that  time  done, 
performed,  and  bettomedat  the  attorney  and 
eoUcitor  of  and  for  the  taid  defendant,  and 
ttkermee,  and  upon  his  retainer  in  and 
^  about  proaecuting,  defending,  and  solicit* 
iog  of  divers  causes  and  suits,  and  certain 
buiincsa  for  the  said  defendant  upon  hia 
retnncr,  and  at  bis  request ;  and  for  fees 
due,  and  of  right  payable  to  the  said  plain, 
tiff*  in  respect  thereof ;  and  also  for  other 
the  work  and  labour,  care,  diligence,  and 
attendance  of  said  C.  E-  P.  deceased,  as 
aforesaid,  by  him  before  then  done,  per- 
formed, and  bestowed  in  and  about  the 
drawing,  copying,  and  engrossin};  of  divers 
pleadings^  briefs,  and  writings  for  the  said 
defendant  upon  his  like  retainer  and  re- 
quest ;  and  is  about  other  the  buainett  of 
we  said  defendant,  and  for  bim,  and  at  his 
request;  and  also  for  divers  journieSt  end 
oiner  attendances  by  the  said  C.  E.  P.  as 
aforesaid,  before  then  made,  performed, 
and  given  in  and  about  the  business  of  the 
said  defendant,  and  for  him  and  at  his  like 
retainer  and  request.  There  were  also 
counts  for  money  paid,  money  lent  and  ad- 
Tanced,  and  on  an  account  staled. 

P/etu— First,  non  assumpsit;  second, 
that  the  plaintiff  was  not  executrix,  &c. 
The  third  plea,  which  led  to  a  demurrer, 
was — "And  for  a  further  plea  in  this  be- 
half, as  to  the  first  and  second  counts 
of  the  declaration,  the  defendant  says,  thst 
the  said  wurk  and  labour,  care,  dtUgencet 
and  attendance  in  the  said  first  count  men- 
tioned, woe  retpectiveli/  done,  per/ormedt 
Nbw  Series,  VII.— Excubq.  Pl. 


and  be»tonied  by  one  Richard  Stoehley,  and 
by  clerks  and  servants  employed  by  the  said 
A.  S.,  by  Ilia  direction,  and  under  hia 
superintendence,  management,  and  con- 
troul,  and  not  otherwise,  in  and  about  the 
commencing,  prosecuting,  and  defending 
the  said  causes  and  suits  in  the  declaration 
mentioned,  the  same  being  cert^un  causes 
and  suits  proseciued  and  defended  for  and 
on  behalf  of  the  defendant,  by  the  tud 
R.  S.,  in  the  name,  but  without  the  con- 
troul  or  interference  of  the  said  Charles 
Blmes  Parker,  in  his  then  Majes^'i  Courts 
ttf  King*!  Bench  and  Common  Pleas  at 
Westminster ;  and  that  the  said  pleadings, 
briefs,  and  writings,  in  the  declaration 
also  mentioned,  were  drawn,  copied,  and 
engrossed,  in  the  course  and  for  the  pur- 
pose of  prosecuting  and  defending  the  said 
causts  and  suits;  and  ihat  the  aaid ]our- 
nies  and  attendances,  in  the  dedarattoir 
mentioned,  were  performed  and  given  by 
the  said  R.  S.,  and  clerks  and  servants 
ploj^ed  by  Aim,  and  by  his  direction,  in  the 
course,'  and  for  the  purpose  of  prosecutiiq 
and  defending  Um  said  causes  and  auiCs* 
and  in  relation  thereto ;  and  that  the  said 
money,  in  the  said  secoml  count  mentioned^ 
was  money  paid  and  disbursed  by  the  said 
R.  S.  in  and  about  the  prosecution  and 
defence  of  ihe  said  causes  and  suits.  And 
the  defendant  further  saiih,  that  the  said 
It.  S.  never  was  admitted  to  act  as  an  at- 
torney or  solicitor  in  the  said  courts,  or 
either  of  them,  or  in  any  court  of  law  or 
equity,  in  such  manner  as  is  directed  by 
the  statute  in  such  case  made  and  provid* 
ed,  or  was  a  person  duly  qualified  to  act 
Rs  an  attorney  or  solicitor ;  and  he,  the 
said  R.  S„  before  and  for  the  whde 
period  at  and  during  which  the  aaid  work 
and  labour,  care,  diligence,  and  attendance 
were  done,  performed,  and  bestowed,  and 
the  said  journies  and  attendancfS  were 
performed  and  given,  as  in  the  said  decla- 
ration allied,  was  a  person  unquulified  to 
aci  or  practiite  as  an  attorney  or  solicitor. 
And  the  said  dcfentlant  further  saith,  that 
the  said  Charles  Elmes  Parker,  before  and 
during  the  period  last  aforesaid,  was  a 
sworn  attorney  of  his  then  Majesty's  Court 
of  King's  Uench  and  Common  Pleas  afc 
Westminster ;  and  that  the  said  Charles 
Elmes  Parker,  being  such  sworn  attorney, 
and  then  well  knowing  that  the  said  R.  S. 
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wu  not  duly  qualified  to  act  as  an  attorney 
or  solicitor*  and  that  the  said  R.  S.  was 
such  unqualified  person  as  aforesaid,  did 
then  permit  and  suffer  tlie  said  R.  S.  to 
make  use  of  the  name  of  him,  the  said 
Charles  Elmes  Parker,  upon  the  account 
and  for  the  profit  of  the  said  R.  S.  so  bein^ 
such  unqualified  person  as  aforesaid  ;  and 
the  said  R.  S.  did  accordingly,  in  pursuance 
of  such  permission  and  sufiTerance,  make 
use  of  the  name  of  the  said  Charles  Elmea 
Parker,  with  his  privity  and  knowledge, 
and  for  the  profit  of  the  said  R.  S.,  in  and 
about  the  commencing,  prosecuting,  and 
defending  the  said  causes  and  suits  respec- 
tively, and  in  and  about  the  drawing, 
copying,  and  engrossing  the  said  pleadings, 
briefs,  and  writings,  contrary  to  the  sta- 
tute," &c.  Verification. 

Replication  to  this  plea,  de  injurid ;  to 
which  replication  there  was  a  general  de- 
murrer and  joinder. 

Swann,  in  support  of  the  demurrer. — 
The  propriety  of  replications  of  this  sort 
in  assumpsit  have  been  frequently  before 
the  Courts  ;  and  the  cases  shew  that  they 
are  good  where  the  plea  admits  the  pro- 
mise, but  that  they  are  inapplicable,  as 
here,  where  it  is  a  denial,  I$aac  v.  Farter 
(1)  is  the  latest  case,  and  where  all  the 
authorities  are  collected.  Lord  Abii^r, 
C.B.,  in  his  judgment  there,  says— "This 
form,  (namely,  the  replication  Se  injurid,) 
though  most  commonly  used  in  actions  of 
trespass,  or  trespass  on  the  ease  for  an  in- 
jury, is  not  inappropriate  to  an  action  of 
trespass  on  the  case  for  a  breach  of  pro- 
mise, where  the  plea  admits  a  breach,  and 
contains  only  matter  of  excuse  for  having 
committed  that  breach." 

[Parke,  B. — Is  not  your  plea  bad,  as 
amounting  to  the  general  issue  ?] 

It  may  be  so  ;  but  it  has  not  been  de- 
murred to,  and  that  exception  has  been 
passed  over.  In  Crigp  v.  GrijSths  (2),  where 
it  was  doubted  whether  this  replication 
was  sufficient,  the  plea  was  not  matter  of 
excuse  for  the  breach  of  the  contract,  but 
of  subsequent  satisfaction  for  that  breach. 
In  Solly  V.  NeiMk{S),  the  replication M- 

(1)  tHM.&W«ls.65;s.c5LawJ.Rep.(li.s.) 
Ezch.  94. 

(«)  J  Cr.  M.  fie  R.  159  ;  s.  c.  4Uw  J.  R«p. (11.8,) 
Exch.  199.  r  \  , 

(S>  Ibid.  S35 ;  s.  e.  4  Law  J.  Rtp.  (na)  Ezob. 


jwrid  was  held  bad,  becftnae  the  plea  wu 
not  matter  of  excuse,  but  a  denial  of  the 

promise. 

[Pakkb,  B. — The  strength  of  your  ar- 
gument is  thifl — the  defendant's  eontraft 
was  with  another  persoui  and  the  plaintiff's 
is  a  mere  name.] 

He  also  cited  Whktaker  t.  Maaem  (4), 
and  Noel  v.  Rich  (5). 

Piatt,  contra. — The  plea  is  bad  on  gow- 
ral  demurrer. 

Swann,  contri. — ^That  cannot  be  insisted 
upon,  as  no  notice  has  been  given  of  it— 
the  demurrer  is  to  the  replication. 

Knowletf  amtau  Curue,mentionedacase 
of  Coiehy  v.  Ormet  (6),  lately  decided  in 
the  Queen's  Bench,  where  the  party  who 
joined  in  demurrer  wished  to  object  to  some 
earlier  stage  of  the  pleadings,  of  which  no 
notice  had  been  given,  and  the  ease  was 
postponed,  that  the  point  might  be  stated 
in  the  margin. 

[Parke,  B.— The  rule  of  38  Geo.  3,  in 
King's  Bench,  is  a  re-enactment  of  the  rule 
of  Easter  term,  2  Jac.  2,  which  seems  to 
require  that  the  points  intended  to  be  ar- 
gued should  be  set  down  in  tihe  loaigin  by 
the  attomies  of  both  parties.] 

No  point  is  made,  then,  against  the  plea. 

[Aloekson,  B. — The  Court  most  deal 
with  it  without  argument.] 

This  replication,  if  bad  at  all,  is  mly  bad 
on  special  demurrer.  In  both  Itaac  v. 
Farrer,  and  Solly  v.  NeiMh,  there  were 
special  causes  of  demurrer  assigned.  Those 
are  two  cases  which  come  the  nearest  to 
this ;  but  Curtit  v.  the  Marquis  of  ffemd- 
fort[7\  which  was  argued  last  term  in  the 
bail  court,  is  precisely  in  point.  There, 
upon  general  demurrer,  de  injurid  was  held 
to  be  a  good  replication  in  assumpsit  to  a 

{>lea  that  a  cheque  was  drawn  for  money 
ost  at  gaming,  and  the  demurrer  was  set 
aside  as  frivolous.  All  the  cases  that  have 
been  cited  were  there  fully  discussed.  The 
plea  states,  that  the  work  was  done  by 
Stockley  and  his  servants,  and  without  the 
controul  or  interference  of  Parker :  it  ad- 
mits the  contracL   If  an  attorney  allows 

(4)  t  Binr.  N.C.  359 ;  s.  e.  5  Uw  J.  Rep.  (ka> 

CP.  .W. 

(M  ff  Cr.  M.  &  R.  360;  B.     5  Law  J. 
(R.S.)  Exch.  70. 
(6)  Not  TSt  reported. 
(T)  NotreportML 
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bis  superior  clerk  to  manage  the  subor- 
dinate clerks,  and  to  pay  tbem,  it  may  be 
■aid  that  the  subordinates  are  not  under 
the  coatroul  of  the  attorney,  hut  of  his 
managing  clerk;  hut  that  would  not  be 
an  illegal  way  fbr  Ui  attorney  to  employ 
bis  head  elerk.  The  work  being  done  in 
tfaia  way,  brings  with  it  no  excuse  for  non- 
payment by  Rileyt  as  it  is  no  infraction 
of  the  law. 

Siwnn,  in  reply. — The  case  in  the  bail 
court  was  a  mere  application  to  set  aside 
the  demurrer  as  frivolous,  and  cannot 
overrule  the  decided  cases.  In  Hooker  v. 
iVy«  (8)>  Alderson.  B.  says— "The  reply- 
ing de  injuridf  when  that  replication  is  in- 
admissible, is  most  clearly  matter  of  sub- 
itancet  and  may  be  taken  advantage  of  on 
a  general  demurrer."  But  it  is  said,;  tlie 
plea  admits  the  contract.  The  plaintiflf 
claims  for  certain  work,  &c.  done  by  Par- 
ker— the  plea  denies  that  it  was  done  by 
him,  and  alleges  that  the  whole  was  done 
by  Stockley.  If  it  was  done  by  Stockley, 
as  agent  of  Parker,  the  plea  should  have 
been  traversed. 

Cur.  ado.  vult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Parke,  B. — Two  questions  arise  on  this 
record — firsi,  whether  the  general  replica- 
tion de  mjuridt  to  a  plea  of  Uiis  kind,  is 
good ;  and  secondly,  if  not,  whether  the 
objection  is  open  on  a  general  demurrer. 

We  are  diaposed  to  think  that  the  repli- 
.cation  is  bad.  It  is  somewhat  difficult  to 
say  what  the  precise  ground  of  defence 
stated  in  the  plea  is ;  but  it  must  be,  either 
that  the  defendant  had  not  the  benefit  of 
the  skill  and  personal  superintendence  of 
the  plaintiff's  testator,  for  which  he  must 
be  presumed  to  have  contracted,  or  that 
the  plaintiff  was  not  entitled  to  recover  on 
tbe  ground  of  the  illegality  of  the  transac- 
tion,  or  both ;  and  on  every  one  of  these 
auppmitiona,  the  plea  does  not  consist  of 
mere  matter  of  excuse  for  the  non-perfi>r- 
mance  of  the  contract  declared  on.  It 
either  amounts  to  the  general  issue,  or  is 
an  avoidance  of  the  contract  itself.  On  tbe 
first  supposition,  it  is  clear  the  replication 

(8)  1  Cr.  H.  &  R.  SA8;  *.  e.  S  Law  J.  Rm>. 
(II.S.)  Eseb.  m 


is  bad ;  on  the  other,  we  all  are  atroiigly 
inclined  to  think  it  is  so ;  but  the  second 
question  then  arises,  whether  the  replica- 
tion is  not  good  on  general  demurrer.  , 

There  are  conflicting  authorities  on  this 
point ;  but  we  think,  upon  consideration, 
that  the  objection  cannot  prevail,  unless  it 
be  assigned  as  a  cause  of  special  demurrer. 

The  first  case  in  the  books  upon  this 
point,  is  that  of  Forsden  v.  Weiksi^S),  in 
which  it  was  held,  that  the  replication  was 
bad  on  general  demurrer,  when  it  impro- 
perly put  in  issue  several  facts.  But  the 
Court  appear  to  have  proceeded  upon  the 
ground,  thata  mailer  of  record  was  thereby 
put  in  issue  (though  probably  this  circum- 
stance would  make  no  difference) ;  and 
besides,  as  is  remarked  in  Mr*  Fraser'a 
note  to  Cra^ote** caM(lO),  the  ease  occurred 
before  the  4  Anne,  c.  1 6,  which  enacts, 
**  that  on  demurrer  the  Judgea  shall  pro- 
ceed to  give  judgment  according  as  the 
very  right  of  the  cause  and  matter  in  law 
shall  appear  unto  them,  without  regarding 
any  imperfection,  omission,  or  defect,  in 
any  pleadings,  &c.,  except  those  which  the 
party  demurring  shall  set  down  and  ex- 
press together  with  his  demurrer,  notwith- 
standing that  auch  imperfection,  omission, 
or  defect  might  theretofure  have  been  taken 
to  be  matter  of  substance,  not  aided  by  the 
S7  Elia.  c.  5 so  that  tbe  statute  itself 
shews,  that  the  reason  why  it  was  made 
was,  that  too  strict  a  construction  had  been 
put  in  practice  on  the  statute  of  Eliz. ;  and 
in  recent  cases,  as  Mr.  Fraser  correctly 
stales,  the  objection  seems  uniformly  to 
have  been  made  the  ground  of  special  de- 
murrer. In  Banks  v.  Parker and 
Snaffe  v.  Sotley{l2),  this  objection  was 
held  to  be  helped,  after  verdict,  by  the 
statute  of  Jeofails,  as  matter  of  form;  and, 
for  tbe  same  reason,  no  doubt,  it  was  like- 
wise so  held  in  Sir  T.  Raym.  50,  though 
matter  of  record  was  involved  in  the  issue. 
This  statute  of  Jeofails  was  tbe  18  Elia. 
c.  14,  which  enacted,  **that  judgments 
should  not  be  reversed  for  any  default  in 
form  in  any  declaration,  &c.,  suit,  or  de- 
mand,"— words  very  nearly  the  same  as 
those  of  the  27  Elis.  c.  d,— via.  "any 

(9)  SLcT.W. 

(10)  8  Coke,  67,  m. 

(11)  Hob.  76. 
(It)  1  Ifaowal.  200. 
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defect  or  vrant  of  form  in  any  declaration 
or  oilier  pleading,  or  course  of  proceed- 
ing;" and  it  would  seem,  that  if  the  de- 
fault in  question  be  vant  of  form  under 
one  statute,  it  nmst  be  under  the  otiier. 

In  conformity  with  this  view  of  ihe 
case,  my  Brother  Coleridge  dpcided  a  short 
time  ago,  in  Curtis  v.  the  Marquis  of  Head- 
fort,  (which  ii  not  reported,)  that  the  objec- 
tion couM  not  prevail,  except  on  spedal 
demurrer.  On  the  other  hand,  in  the  case 
of  Hooker  v.  A'ye,  Lord  Lyndhurst  and 
my  Urolher  Alderson  held,  that  the  repli- 
cation of  We  injurid,  if  had,  was  bad  on  ge- 
neral demurrer;  and  Lord  Lyndhnratnaid, 
that  in  Forsden  v.  Weeks\\\v  Court  decided, 
that  the  objection  must  prevail  on  general 
demurrer,  though  (he  atatute  of  27  Eliz. 
was  then  in  force;  which  provided,  that 
the  Judges  should  give  judgment  without 
regarding  miiuer  of  form — which  shewed 
that  ihU  objectiiin  was  not  mere  matter  of 
form.  Dut  his  I«ordahip  doea  not  appear 
to  have  adverted  to  the  circumstance 
above  mentioned,  that  too  strict  a  con- 
struction had  been  put  on  the  atatute  of 
-Eliz.,  which  appears  by  tlie  statute  of 
Anne  itself  to  have  been  the  reason  for  the 
enactment  of  that  part  of  it  which  relates 
to  special  demurrers.  Nor  does  the  atten- 
tion of  the  Court  appear  to  have  been 
drawn  to  the  cases  in  which  this  objection 
was  held  to  be  mere  matter  of  form  under 
the  atatute  of  Jeofails. 

The  objection  in  this  case  appears  to 
bear  a  strong  analogy  to  that  of  duplicity, 
which  is  clearly  matter  of  form— Cm. 
Di^.  *  Pleader,*  94.  Upon  the  whole,  we 
think  that  ihia  olijection  ought  to  have 
been  made  the  ground  of  specisi  demurrer ; 
and  therefore,  our  judgment  must  be  for 
the  plaintiff*. 

Judgment  for  the  plamtiff. 


Jan.  18.  S 

SUiHder—lmputtUion  of  Felony — Misdi- 
rection. 

B,  having  been  ev^loyed  at  a  biatder 
about  a  house  of  Cs,  engaged  A.  at  a  car- 
penter. The  woodwork  in  ihe  houte  exceeded 
theettimate  tent  in  by  Ii.  D,  being  applied 
to  by  C,  to  recommend  a  surveyor  to  meanrt 


the  work,  stated  that  A.  had  taken  awmff 
some  ^eces  of  quarteringt,  and  that  he,  />, 
saw  htm  take  them.  He  also  made  Mtmilar 
statements  to  B,  and  to  a  fellow  workmam  ef 
A*s,  in  aniwer  to  inquiries  from  tiem .-— - 
Held,  in  an  action  for  ilaader  againti 
that  the  jury  were  properly  directed  to  con- 
sider whether  the  words  imputed  felony ;  and 
if  they  thought  they  did,  that  the  plaintif 
mat  not  entitled  to  recover,  unlets  he  shewed 
exprett  malice,  or  the  jury  from  the  etreunt- 
stances  eoiUd  infer  it. 

Slander.  The  first  count  oftlie  decla- 
ration  stxtcd,  that  before  and  at  the  time 
of  the  committing  of  the  grievances  by  the 
defendant,  the  plainiifi'  carried  on  the  trade 
and  business  of  a  carpenter  and  boilderf 
in  which  trade  tind  business  he  had  there* 
tofure  been,  and  then  was  retained  and 
employed  by  one  Stephen  Balcorabe  to 
perform  certain  work  in  and  about  the 
erection  and  building  of  a  certain  dwellings 
liouse,  which  the  said  Oalccmibe  waa  thai 
retained  to  manage  and  complete  for  and 
at  the  request  of  one  William  Barton ;  that 
the  said  plaintiff,  in  the  |)erformance  of  his 
work  as  such  carpenter  and  builder  as 
aforesntd,  was  intrusted  with  the  care  and 
dispntal  of  divers  large  quantities  of  tioa- 
ber,  the  property  of  the  aaid  BalcMnbe, 
then  being  in  and  upon  the  pmniaes  for 
the  purpose  of  being  used  and  empU^cd 
by  the  plainiifT  in  the  building  and  erec- 
tion i  that  the  defendant,  intending  to  iajoie 
the  plaintiff*  in  his  pood  name,  ftmc,  and 
credit,  ami  in  hla  aaid  trade  and  biia^casi 
and  to  bring  him  into  puUie  scandal,  ii^ 
famy,  and  £agrace,  with  and  anoM^^  aH 
his  neighbours  and  other  good  and  worthy 
subjects  of  this  realm,  and  to  cause  it  to  be 
suspected  and  believed  by  those  neigh- 
bours and  subjects,  that  the  plaintiff  bad 
been  and  was  guilty  of  larceny,  aa  there- 
aAer  stated  to  have  been  charged  and  im- 
puted to  him  by  the  aaid  defendant,  and  to 
subject  the  plaintifT.to  the  pains  and  pe- 
nalties by  the  lawa  provided  against  aad 
inflicted  upon  persotn  gniliy  thereof  and 
to  harass,  impoverish,  and  ruin  the  plain- 
tiff', theretofore,  to  wit,  on  &c.,  in  a  certaia 
diacourse,  whidi  the  dc&ndant  then  had 
of  and  concerning  the  pbintiff',  and  of  aad 
concerning  the  bnildii^  and  erection  of 
the  said  dwelling-house,  and  of  and  eoao 
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cerDii^;  llw  Mid  timlMV  m  in  Che  cue  and 
disposal  of  the  plaintifr  as  afi>resaid,  in  the 
pnwnee  and  bearing  of  the  said  Balcombei 
and  of  divers  other  good  and  worthy  sub- 
jects of  this  realm,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the 
plaintiff,  and  of  and  concerning;  the  build- 
ing and  erection  of  the  said  dwelling-house, 
and  of  and  concerning  the  timber,  so  in  the 
care  and  disposal  of  the  plaintiff  as  afore- 
said, the  false,  scandalous,  malicious,  and 
defamatory  words  following  (with  innuen- 
does as  to  persons),  that  is  to  say,  **  I  saw 
the  man  employed  by  you  take  from  Mr. 
Barton's  house,  and  carry  away,  two  long 

S'eeea  of  quartering,  four  hy  two  ami  a 
ilf,  as  much  as  he  could  carry ;  I  halloed 
to  the  man."  There  were  two  other  counts 
in  which  similar  words  were  charged  to 
have  been  spoken  in  the  presence  of  Bar- 
ton and  one  Robert  Fosdyke;  and  special 
damage  was  alleged,  that,  in  consequence 
of  the  premises,  Balcombe  had  wholly  neg- 
lected and  declined  further  to  employ  the 
plaintiff,  whereby  he  had  been  deprived  of 
great  gains,  profits,  &c.,  and  otherwise 
greatly  injured  and  damnified. 
Pica — not  guilty. 

At  the  trial,  belbre  Alderson.  B.  at 
Westminster,  in  the  sittings  in  this  term, 
it  appeared  that  Balcombe,  being  employed 
by  Barton  (o  build  a  house  for  him,  had 
engaged  the  plaintiff  as  a  carpenter  to  do 
some  part  of  the  work,  for  which  Balcombe 
had  given  an  estimate,  amoimting  to  about 
16/.  In  consequence  of  some  joists  not 
being  included  in  the  estimnte,  the  bill 
amounted  to  29/.,  with  which  Barton  being 
dissatisfied,  he  went  to  the  defendant  and 
aaked  him  to  recommend  him  a  surveyor 
to  measure  the  wood-work,  upon  which 
the  several  conversations  between  the  de- 
fendant and  Balcombe,  and  Fosdyke,  as 
aet  out  in  the  declaration,  took  place.  '1^ 
worda  said  to  have  been  spoken  in  the  pre- 
sence of  Barton  were  not  proved.  It  ap- 
peared from  the  evidence,  that  though, 
upon  the  first  intimation  from  the  defen- 
dant, the  plaintitTs  wages  had  been  stopped 
by  Balcombe,  he  (Balcombe)  said  that  no 
wood  had  been  taken  that  he  was  aware  of, 
and  that  he  did  not  believe  any  had  been 
taken,  and  that  Fosdyke  also  said  that  none 
could  liave  been  taken  without  his  missitw 
it.    The  learned  Judge  aaked  the  jury  if 


they  believed  the  defendant  meant  to  im- 
pute felony  to  the  plaintiff?  And  if  they 
thought  Ke  did,  he  told  them  that  still  the 
plaintiff  was  not  entitled  to  recover  unless 
he  shewed  express  malice  in  the  defendant, 
or  the  jury  believed  that  (he  defendant 
was  actuated  by  express  malice.  The  jury 
having  found  for  the  defendant — 

Humfreif  moved  for  a  new  trial,  on  the 
ground  nf  misdirection.  The  law  was  not 
correctly  laid  down  by  the  learned  Judge, 
as  the  statement  by  the  defendant  to  Barton 
was  not  a  privileged  communication,  and 
is  not  protected.  Barton  was  not  inquir- 
ing about  the  loss  of  the  wood,  but  asking 
to  have  a  surveyor  recommended  to  him 
when  the  defendant  spoke  the  words  con- 
cerning the  plaintiff. 

[Parke,  B. — The  conversation  with  Bar- 
ton was  not  proved,  though  it  clearly  had 
relation  to  the  business.] 

Toogood  V.  Sptfring{l)  will  not  support 
the  law  as  laid  down  in  this  case. 

[Parke,  B. — In  that  case  the  commu- 
nication to  Taylor  was  purely  gratuitous; 
but  here  Balcombe  ts  the  person  interested  i 
that  is  the  difference.] 

He  does  not  go  as  a  |>er8on  wanting  in- 
formation  upon  the  subject,  but  merely  lo 
consequence  of  having  heard  of  the  state- 
ments made  by  the  defendant.  Here,  no 
offence  has  been  committed  by  the  plaintiff' ; 
be  is  admitted  to  be  innocent;  nobody  be- 
lieves that  he  took  the  wood;  therefore  as 
against  him  the  charge  of  the  defendant  is 
false.  In  Ckiid  v.  4ffleek  (2),  Littledale,  J. 
says,  **  If,  indeed,  the  plaintiff'  had  dis- 
tinctly proved  the  falsehood  of  the  state- 
ment, the  case  would  have  assumed  a  dif* 
ferent  shape."  No  doubt  there  the  mistreat 
believed  that  the  charges  she  made  were 
true. 

S Parks,  B. — The  expression  "assuming 
if&rent  shape,"  means  with  reference 
to  the  jury,  as  a  distinct  proof  of  the  false- 
hood of  the  charge  might  have  raised  a 
strong  inference  of  malice.] 

If  Toogood  V.  Spyring  be  carried  to  its 
full  extent,  the  subsequent  case  of  Martin 
V.  Strong^S)  cannot  be  supported.    In  the 

(1)  I  Cr.  M.  Si  R.  181;  a.  r.  3  Lsw  J.  EUp. 
(N-s.)  Exch.S47. 

(t)  9  B.&C.4a3;  •.c.rUw  J.R«p.K.B.37S. 

(3)  S  Ad.  &  £1. 53&  i  s.e.  6  Uw  J.  Rep.  (n.s.) 
K.B.  48. 
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former  case,  Parke,  B.  says,  "  In  general, 
an  action  lies  for  the  malicious  publication 
of  ttatemenis  which  are  false  in  fact,  and 
injurious  to  the  character  of  anotbedr  (within 
the  well  known  limits  as  to  verbal  slander), 
and  the  law  considers  such  publication  as 
malicious,  unless  it  is  fairly  made  by  a  per- 
son In  the  discharge  of  some  public  or  prt- 
vate  duty,  whether  legal  or  moral."  But  in 
Martin  v.  Strong  the  defendant  was  in  dis- 
charge of  a  public  duty,  and  yet  the  plain- 
tiff recovt-red.  The  conversation  there  all 
passed  at  one  meeting,  and  it  makes  no 
difference  whether  the  defendant  spoke  the 
words  before  or  after  he  had  left  the  chair; 
he  believed  tliem  to  be  true,  and  uttered 
them  in  discharge  of  his  duty. 

Paekb,  B.— I  am  of  opinion  that  there 
must  be  no  rule.  This  case  does  not  go  a 
step  farther  than  the  law  as  laid  down  in 
Tvogoodv.  Sparing.  Is  a  man's  mouth  to  be 
closed  from  communicating  to  another,  upon 
inquiry,  what  he  bond  fide  believes  respect- 
ing his  property?  I  have  no  doubt  that 
what  is  so  said  is  a  privileged  communica- 
tion, and  that  the  party  making  it  is  not 
liable  to  an  action.  Suppose  a  man,  on 
being  asked  by  another  to  recommend  a 
banker  with  whom  an  accouDt  may  be 
opened,  dissuades  the  party  applying  from 
doii^  so  with  A.  B,  as  he  believes  him  to 
be  in  insolventcircumstancea;  can  you  have 
an  action  for  that,  if  the  party  makii^  the 
aiatement  believed  it  to  be  true,  though  it 
may  afterwards  turn  out  to  be  entirely 
false?  Surely  a  person  interested  has  a 
right  to  ask  a  question  without  subjecting 
the  party  answering  it  to  an  action  for 
slander,  unless  it  is  first  shewn  that  in  his 
answer  he  was  actuated  by  express  malice. 
It  was  so  put  in  substance  to  the  jury  in 
tliis  case,  and  I  think  the  direction  was 
right.  But  this  rule  is  principally  asked 
for  upon  the  author!^  of  Martin  v.  Strong. 
There  the  evidence  was  conflicting,  as  to 
whether  the  conversation  took  place  before 
or  after  the  defendant  left  the  chair,  and 
before  or  after  the  meeting  was  over.  If  the 
express  objects  of  the  meeting  were  over, 
the  only  remaining  interest  that  Mrs.  Hicks, 
who  put  the  questions  to  the  defendant, 
had  at  that  time,  was,  that  she  was  a  sub- 
scriber to  the  charity.  The  learned  Judge 
told  the  jury,  "that  supposing  all  tlutt 


passed  during  the  meeting  to  be  in  the 
nature  of  a  privileged  commnnication,  the 
meeting  was  not  necessarily  over  when  the 
defendant  left  the  chair  ;**  and  he  desired 
them  to  consider  **  whether  the  conversa- 
tion was  fairly  a  part  of  the  proceedings 
of  the  meeting."  The  jury  found  in  effect 
that  it  was  not.  The  learned  Judge  seemed 
to  consider  that  it  would  have  been  privi- 
leged if  the  conversation  had  passed  durii^ 
the  meeting.  Lord  Denman,  in  delivering 
the  judgment  of  the  Court  in  that  case, 
says,  **  It  is  also  said  that  the  parties  bad 
a  right  to  enter  into  the  discussion  simply 
as  subscribers  to  the  charity.  We  do  not 
accede  to  that;  such  ft  claim  of  privilege  is 
too  large."  There  seema  no  contradictioa 
between  the  cases  of  Martin  v.  Stnmg  and 
Toogood  V.  Spt/ring. 

BoLtAND,  B.  and  Gdrhiy,  B.  concurred. 

A1.DER6OK,  B. — Martinv.  Strong  tnned 
upon  the  question,  whether  the  conversa- 
tion was  any  part  of  the  proceedings  of  the 
meeting.  The  jury  found  it  was  not.  Then 
a  subscriber  has  no  right  to  talk  of  the 
character  of  another  person,  unless  it  has 
some  reference  to  the  matter  in  hand. 

Rule  T^imi, 


18S8  '^"B  AHOTBKR,  aSSM- 

Jan  19    >  PtJaKitL,  A«  w- 

*    C      8OLVKNT,  e.  BAKER. 

Insolvent —jlsngnment.  Voluntary. 

In  IS35,  j4.  became  tenant  of  a  hamae  to 
B,  who  put  Jurnilure  in  and  paid  for  tt,  ■pus 
an  arrangement  then  made,  that  A.  tkemU 
execute  to  B.  a  bill  of  tale  of  the  fun^mt, 
at  a  tecurily  for  its  price.  A,  offered  from 
time  to  time  to  execute  this  tecurity^  bai  it 
mat  not  done  till  the  IZth  of  Jnly  1896. 
The  of  tale  included  the  fmtun  mi 
some  tdher  goods  brought  upon  the  prewates 
a/ler  the  first  arrangement.  Upon  the  S4li 
of  September  1836,  the  furniture  emd  gaais 
«0on  the  prendtes  mere  sold  by  B,  under  tAe 
m  of  sale.  On  the  SOth  of  September  IMS, 

A.  mas  arrested  by  his  creditors  and  went  lo 
prison.  In  an  action  by  his  assignees  agmnst 

B,  for  the  proceeds  (f  the  sate,  under  7  Geo.^ 
c.  57.  s.  33  :'-Held,  that  even  althimgk  tie 
execution  of  the  ^  of  sale  were  oobimterf 
on  the  part  ^  A,  md  mask  mtim  tkm 
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months  of  his  imprisonment,  yet  the  assignees 
could  not  recover  the  value  of  the  furniture 
which  had  been  spec^ficatltf  appropriated  as 
a  security  in  equity  to  Bt  at  the  time  it  mis 
paid  for  by  him. 

Assumpsit  for  money  had  and  received 
to  the  use  of  the  assignees,  and  upon  an 
account  stated* 

i*2n^-Non  assumpsit. 

At  the  trial,  before  Tindal.  C.J.,  at  the 
last  Summer  Assizes  for  Bristol,  the  fol- 
lowing &cts  appeared.  In  the  early  part 
of  the  year  1885,  Purnell,  the  insolvent, 
became  tenant  to  the  defendant  of  an  inn 
at  Clevedon,  in  Somersetshire.  Upon  going 
into  the  house,  the  furniture,  amounting  to 
170/.,  was  supplied  by  one  Carter,  and  put 
in  upon  Pumell's  account,  by  the  defendant, 
and  paid  for  by  him.  At  the  same  time  it 
was  agreed,  that  Purnell  should  give  to 
the  defendant  a  bill  of  sale  of  the  goods 
for  a  security.  It  appeared  that  it  was 
not  given  at  the  time,  but  that  Purnell 
several  times  asked  for  and  offered  to  exe- 
cute it.  In  July  1836,  the  defendant  pre- 
sented his  account  to  Purnell,  including 
170/.  for  furniture,  and  other  items, 
amounting  in  the  whole  to  403/.  On  the 
ISth  of  July,  Purnell  signed  the  account 
as  correct,  and  on  the  same  day  executed 
a  bill  of  sale  to  the  defendant,  and  also  a 
warrant  of  attorney  in  his  favour  to  secure 
the  above  sum.  Purnell  continued  in  pos- 
session after  the  bill  of  sale  until  the  X4>tb 
of  September,  when  the  defendant  put  a 
person  into  possession,  and  the  property 
on  the  premises  was  sold  at  his  instance 
for  249/1  On  the  30th  of  September  Pur- 
nell was  arrested  by  some  of  his  creditors, 
and  went  to  prison,  and  subsequently  peti- 
tioned for  his  discharge  under  the  Insol- 
vent Act.  The  plaintifis  were  chosen  his 
assignees,  and  brought  this  action  to  reco- 
Ter  the  produce  of  the  sale  from  the  defen- 
dant, on  the  ground,  that  the  bill  of  sale 
and  warrant  of  attorney  given  to  him,  were 
void  under  the  Insolvent  Act,  7  Geo.  4. 
c.  57.  s.  32,  It  appeared  at  the  trial,  that 
Purnell  was  perfectly  willing  to  give  the 
defendant  security  before  the  1 8th  of  July, 
and  had  *'  montaneously"  offered  him  the 
security,  and  that  defendant  had  never 
applied  before  to  Purnell  to  execute  the 
security.    A  verdict  was  found  for  the 


plaintiffs,  the  amount  to  be  settled  by  an 
arbitrator. 

Bompas,  Serj.  on  a  former  day  having 
obtained  a  rule  for  a  new  trial,  on  the 
grouind,  that  the  plaintiffs  were  not  entitled 
to  recover,  inasmuch  as  there  had  been  an 
agreement  respecting  the  furniture  since 
1835,— 

Cnmder  and  BarsUm  shewed  cause. — 
This  rule  was  granted,  upon  the  supposition 
that  previously  to  and  at  the  time  of  giving 
the  bin  of  sale,  the  defendant  had  been 
pressing  for  his  money,  but  the  evidence 
clearly  was  not  so.  It  was  a  voluntary 
act  within  the  words  of  the  statute,  on  the 
part  of  the  insolvent ;  and  the  assignment 
to  the  defendant  being  made  within  three 
months  of  the  commencement  of  the  impri- 
sonment, is  void(l).  The  learned  Judge 
was  clearly  of  opinion  it  was  voluntary. 

[Parke,  B.  —  It  was  moved,  on  the 
ground,  that  it  was  an  arrangement  at  the 
time  the  furniture  was  put  in,  that  a  bill 
of  sale  should  be  given  as  a  security  to  the 
defendant ;  and  that  thus,  a  kind  of  equit- 
able mortgage  was  created  as  to  the  furni- 
ture, whi^  would  prevent  its  passing  to 
the  assignees.  Upon  the  other  point,  it 
is  quite  clear  the  bill  of  sale  was  not  given 
under  pressure ;  it  was  a  spontaneous  act 
of  the  insolvent.] 

The  whole  rested  in  contract,  and  was 
of  no  effect  till  something  was  done  upon 
it— rn/fon  and  others  v.  Balfour  (2). 

(1)  Section  S3  enacts,  "That  tf  as;  prisoner 
who  aball  file  liis  or  her  petiticm  for  bis  or  b<>r  dis- 
ebar^,  under  tbis  set,  uiall.  before  or  after  bia  or 
her  impriaonineDt,  being  iDinMlTenteirctUDStancea, 
voluntarily  coDTey,  assign,  transfer,  charge,  deliver, 
or  make  over  any  estate  real  or  peraonid,  seenritj 
for  money,  bond,  bill,  note,  money,  property,  rooda, 
or  effects  whatsoever,  to  any  creditor  or  creditors, 
or  to  any  person  or  persona  in  trust  for,  or  to  or  for 
the  use,  benefit,  or  adranrage  of  any  creditor  or  cre< 
ditors,  overy  such  conveyance, assignment,  transfer, 
charge,  delivery, and  making  over,  shall  be  deemed, 
and  is  hereby  declared  to  be  fraudulent  and  void, 
as  against  the  provisional  or  other  SBsignee  or  as- 
signees of  sucb  prisoner,  appointed  under  this  act: 
Provided  always,  that  no  such  cocvevance,  assign* 
ment,  transfer,  charge,  delivery,  or  making  over, 
shall  be  so  deemed  fraudulent  and  void,  unless 
made  within  three  montbs  before  the  commence - 
ment  of  such  imprisonment,  or  with  the  view  or 
intention  by  the  party  so  conveying,  assigning, 
transferring,  cbai^ng,  delivering,  or  making  ovrr, 
of  petitioBiog  the  said  Court  for  his  or  ber  discbarge 
from  custody,  under  this  act." 

(«)  «  Campb.  bat. 
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[Pabkk,  B. — There  the  defencUnt  was 
entirely  ignorant  of  the  transaction  till  the 
eve  of  the  bankruptcy.] 

Still  the  question  is,  whether  the  asBign- 
ment  on  the  12th  of  July  was  voluntary. 
If  BO,  it  is  declared  to  be  fraudulent  and 
void.  The  word  "  voluntary"  means 
"  without  pressure,"  or,  as  the  evidence 
was,  "  Bpontmeom\y"~-Stuekey  v.  Drtne 
(S),  AmeU  v.  £«m(4),  and  Marganion  r. 

[Pakke,  B.— The  authority  of  Stvckey 
T.  Dreme  has  been  doubted.  Bat  the  point 
here  is  quite  beside  the  assignment.  Could 
the  plaintiffs  have  recovered  if  it  had  never 
been  made,  supposing  that  there  originally 
was  an  agreement  to  give  the  security  by 
a  bill  of  Side  of  the  furniture  at  the  time  it 
was  bought?  The  assignment  would  only 
cnavert  the  equitable  into  a  legal  interest.] 

At  all  events,  the  bill  of  sale  included 
more  than  the  mere  furniture  which  had 
been  purcluued  of  Carter ;  all  his  other 
goods  were  included.  The  defendant 
would  not  be  entitled  to  retain  the  latter 
as  against  the  assi^inees.  It  does  not  ap- 
pear that  any  specific  furniture  was  fixed 
upon  at  the  time  for  which  the  bill  of  sale 
was  to  be  given.  If  it  was  to  be  given 
for  any  goods  that  might  be  upon  the  pre- 
uiAks  at  the  time  it  was  executed,  the  as" 
tignees  would  be  entitled  to  recover. 

[Parkb,  B. — You  should  have  insisted 
at  the  trial  that  it  was  only  an  agreement 
for  certain  unappropriated  effects.  It  was 
for  the  jury  to  say  whether  it  was  indefinite 
or  not.] 

There  were  also  two  distresses  for  rent 
put  in  by  the  defendant,  before  the  bill  of 
ude  was  executed  to  him. 

Parks,  B. — ^As  the  amount  which  the 
plaintifTs  were  entitled  to  recover  has 
been  referred,  it  is  better  that  the  whole 
matter  should  go  before  a  legal  arbitrator, 
otherwise  there  must  be  a  new  trial.  The 
evidence  of  Pumetl  is  distinct — that  there 
was  an  arrangement*  at  the  time  the  furni- 
ture came  in,  that  he  should  give  a  bill  of 

<S)  S  Myl  &  K.  190ia.c.  SLaw  J.  |lgp.(iij.) 
C3iuic.  19. 

(4)  e  Bioy.  ST  ;  KB.  I  Law  J.  Rep.  (N.S.)  CP. 

(ft)  1  YM.&CoLiSOiS.c.ALswJ.It«p.(<'s.) 
Euli.£q.  1. 


sale  of  the  furniture,  as  a  security  for  the 
payment  made  for  it  by  the  defendant.  It 
is  an  agreement  relating  to  the  specific 
furniture  supplied  by  Carter,  of  which  the 
corpus  is  ascertained.  The  agreement  wfll 
operate  upon  that,  but  not  upon  any  sub- 
sequently acquired  goods.  It  will  be  for 
the  arbitrator  to  ascertain  if  the  goods 
bought  of  Carter  were  exhwisted  by  the 
distresses.  If  it  had  been  a  mere  a^ce- 
ment  to  execute,  at  a  future  day.  a  b^  of 
sale  of  any  goods  there  might  be  upon  the 
premises  at  a  future  day,  that  woud  be  a 
very  different  thing;  and  the  defondant 
would  not  be  entitled  under  it,  if  the  as* 
signment  was  voluntary.  Here  the  defen- 
dant had  an  equity  before  the  assignment, 
and  that  deed  merely  gives  him  a  legal 
title  to  what,  without  the  assignment.  wonM 
not  have  gone  to  the  assignees.  During 
this  discussion,  I  have  had  an  opportunity 
of  consulting  a  high  authority,  and  1  believe 
the  ef&ct  of  this  arrangement  is  as  I  have 
stated  it.  If  the  parties  decline  to  refer 
the  whole,  there  must  be  a  new  triaL 
BoLLAKD,  B.  and  GuaMSY^  B.  concurred. 


1838.  ) 
Jan.  31.  I 

Aj^vit  to  hold  to  Bail,  StsSkiateg  ^— 
Irregularity, 

'  The  defendant  was  tenant  to  the  pttmtt^ 
of  a  9hop,  house,  and  premises.  The  e^tda- 
wi  to  hold  to  bail,  which  was  made  hf  the 
plaintiff's  attorney,  stated,  that  the  defen- 
dant,  on  a  certain  day,  had  commeneed  piM- 
ing  down,  takimg  down,  amd  dttirotiing,  mmd 
from  theM  had  proceeded  to  puUatmm,  4*, 
the  front  and  back  parUoJ[Aeroef,Aop» 
and  premises,  and  had  commitled great  nostt 
and  destruction  to  the  premises,  a^eadf 
amounting,  at  deponent  has  been  infonned 
and  believes,  to  GSl.  Us.  at  the  koM: — 
Neld,  that  this  was  suffiaent  evidence  ^ 
damage,  on  which  to  moAtf  an  order  to  koU 
to  bati  in  50L 

Quaere — Whether  an  application  by  tkk 
defendant  while  in  prison  for  a  declarmiiom 
and  particulars  of  the  plaintiff*s  demand,  it 
tahing  a  step  within  rule  33  of  HUttru  terw, 
S  Will  4,  so  as  to  disentitle  the  defendmwM 
to  take  aditantage  of  a  supposed  hregnlmtjf 
m  the  previous  proceedings. 
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In  this  case  a  question  arose  upon  die 
rafficiency  of  the  affidavit  of  debt,  on  vhich 
die  defendant  was  arrested.  It  was  made 
by  the  plaiDtiflf's  attorney,  and  after  stat- 
ing that  the  defendant  was  tenant  to  the 
plaintiff  of  certain  premises,  the  material 
parts  of  it  were,  "that  the  defendant  did, 
on  or  about  the  26th  of  November  last, 
commence  pulling  down,  taking  down,  and 
destroying,  and  from  thence  hitherto  hath 
proceeded  in  pulling  down  the  front  and 
back  parts,  and  the  roof  and  tilmg,  and 
many  other  parts  of  the  said  shop,  house, 
and  premises,  and  hath  committed  great 
waste  and  destruction  to  those  premises, 
alreadtf  amomtmgf  as  this  deponent  ha* 
hem  informed  oaa  helieveif  to  hzl.  Ws,  at 
tk*  Uatt,  and  the  defendant  hath  carried 
away  the  materials  and  things  arising  there- 
from, and  appropriated  the  same  to  his 
own  use."  Upon  this  affidavit  Gurney,  B. 
made  an  order  to  hold  the  defendant  to 
bail  for  50/.,  on  which  order  he  was  ar- 
KSted,  and  went  to  prison.  Application 
was  made  to  Parke,  B.,  at  chambers,  to 
rescind  this  order,  but  the  parties  were  di- 
rected to  apply  to  the  Court. 

A  rule  niai  having  been  obtained  by— 

Huriegtone,  to  rescind  the  order,  and  dis- 
charge the  defendant  out  of  custody,  upon 
his  filing^  a  common  appearance,  on  the 
ground  that  the  amount  of  damage  being 
alleged  only  on  the  belief  of  the  plaintiff's 
attorney,  was  not  sufficient  for  an  order  to 
hold  to  bail  for  50/., — 

J,  L.  jidolplius  now  shewed  cause. — ■ 
First,  this  application  is  too  late.  The 
order  was  made  on  the  6th  of  December, 
ami  the  arrest  on  the  12tli.  On  the  20th, 
the  defendant  demanded  a  declaration, 
which  was  delivered  on  the  23rd  ;  he  after- 
wards obtained  an  order  for  particulars, 
which  were  furnished.  No  application  to 
rescind  the  order  was  made  tdl  the  ISth 
of  Janoary,  which  is  too  late,  by  the  SSrd 
rule  of  Hilary  term,  2  Will.  4.  That  rule 
is,  "No  application  to  set  aside  process 
or  proceedings  for  irregularity  shall  be  al- 
lowed, mleat  made  within  a  reasonable  time, 
nor  if  the  party  applying  has  taken  afresh 
step  after  knowledge  of  the  irregularity" 
Here  the  party  does  not  apply  within  a 
reasonable  time ;  and  he  has  also  taken  a 
step  by  dcmandingadeclaration  and  parti- 
cttlart. 

New  Sbbies,  VIL— Exobbq.  Fl. 


[Pavkk,  B. — ^Tbere  is  no  delay,  as  the 
parties  were  directed  to  apply  to  the  Court, 
and  they  did  so  at  the  beginning  of  the 
term.] 

At  all  events,  a  step  has  been  taken ;  and 
the  question  is,  whether  the  party,  by  so 
doing,  has  not  recognized  the  previous 
proceedings.  This  rule  has  been  held  to 
apply  to  cases  of  irregularitjr  in  holding  to 
bail — Fo»dl  r.  Petre  (1),  and  the  cases 
cited  there. 

[PAaKB,  B. — Is  it  not  a  strong  thing  to 
say,  that  the  demand  of  particubrs,  when 
Bpartyiainprisoojistakingaste^?  Hefaaa 
a  rigfat  to  laiow  what  the  pluntiff  is  going 
for,  and  he  may  think  it  worth  while  to 
pay  the  money  and  get  released.] 

[Aldbrsoh,  B. — This  step  leaves  the 
case  precisely  where  it  was.] 

The  plaintiff's  situation  is  altered  by  it. 
But  secondly,  the  affidavit  is  quite  suffi- 
cient, and  the  defendant  is  not  entitled  to 
his  discharge.  This  is  an  action  on  the 
case  for  pulling  down  the  plaintiff's  house; 
and  the  objection  is,  that  the  damage  is 
not  alleged  upon  the  belief  of  any  compe- 
tent person.  The  damage  itself  is  stated 
positively — the  extent  from  belief.  The 
tenancy  was  in  operation  at  this  time,  and 
the  attorney  or  a  surveyor  could  not  actu- 
ally have  gone  upon  the  premises  to  maka 
a  survey  without  being  a  trespasser. 

[Loan  Abihobr,  C.B. — He  swears  to  the 
particularsof  the  damage  from  actualview.] 

In  many  cases  the  damage  cannot  be 
stated  but  from  information  and  belief. 
In  cases  of  actions  for  assault  it  is  so. 
Perjury  might  be  as  well  assigned  upon 
this  statement,  as  upon  the  information 
and  belief  of  a  surveyor — Hobtony.  Camp- 
bell  (8).  Omealy  v.  Neweli  (3),  though 
decided  on  the  act  12  Geo.  1,  is  applicable 
to  the  present  act,  7  &  8  Geo.  4.  c.  71, 
whteh  only  raises  the  amount  under  which 
ft  party  cannot  be  arrested. 

KeUy  and  HurleOonet  contrft. — First,  no 
step  has  beoi  taken  that  can  deprive  the 
defendant  of  any  benefit  from  this  appli- 
cation. The  demand  of  a  declaration  and 
particulars  is  quite  collateral  to,  and  does 
not  affect  it.  If  the  plaintiff's  situation 
were,  in  fact,  altered,  it  might  be  contended 

(1)  5  Ad.  &  El.  818. 
(3)  1 H.  BUck.  t45. 
(3)  8  East,  364. 
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that  the  rule  applied.  Smith  r.  Stevens (4) 
ia  in  the  defendant's  favour. 

[AxDBRSON,  B.-^That  caie  is  at  variance 

with  some  others  ;  but  you  had  better  go 
to  the  main  question :  if  the  aflSdavit  is  suf- 
ficient, it  is  unnecessary  to  decide  this.] 

It  is  an  error  to  suppose  that  the  course 
of  holding  to  bail  is  a  mere  question  of 
practice  of  the  courts.  The  statute  is 
bioding  upon  the  Judges;  and  they  cannot 
make  such  an  order  as  this  without  the 
best  evidence  that  the  amount  of  damage 
alleged  has  been  iocurred. 

[Aldeebon,  B. — How  can  they  hold  to 
bait  in  cases  of  assault  ?] 

There,  from  the  nature  of  the  case,  it  is 
imposaible  to  shetr  certainly  what  the  da- 
mage is. 

[Parke,  B.— Does  the  statute  do  more 
than  affect  the  plaintiff?] 

[Aldebsoh,  B. — Is  there  primd  facie 
evidence  to  satisfy  a  jury  that  damage  to 
the  extent  of  50/.  has  been  sustained? 
aurely,  that  is  the  criterion.  The  Judge  is 
substituted  for  a  jury.] 

If  the  allegation  of  damage*  which  ia 
made  oh  mere  belief,  were  lefV  out,  the 
affidavit  would  be  insufficient.  In  affidavits 
to  hold  to  bail  in  trespass*  though  the  plain- 
tiff may  be  unable  to  shew  the  specific 
amount  of  damage,  a  mere  general  atate- 
ment  of  beating,  bruiaing,  and  wounding 
would  be  insumcient ;  specific  acts  muat 
be  shewn.  So  in  trover,  an  affidavit  stating 
that  the  defendant  was  indebted  to  the 
plaintiff  "in  trover,"  or  other ^«i«ra/ state- 
ments, are  insufficient;  but  to  obtain  a 
Judge's  order,  the  circumstances  must  be 
fully  set  forth,  and  what  particulars  the 
goods  consist  of,  and  the  value  of  them,  and 
in  what  manner  the  defendant  has  con- 
verted them — Tidd'M  Practice,  vol.  1,  186. 

[Pabjce,  B. — Would  not  the  affidavit  be 
sufficient  to  hold  to  bail  for  50/.,  firom  the 
description  of  the  injury,  if  (he  amount 
which  is  auted  on  belief  were  \eCt  out  ?] 

It  is  only  in  the  case  of  affidavits  by 
executors  and  others,  where  the  amount 
eannot  be  ascertained,  that  swearing  upon 
belief  is  sufficient.  Here  the  amount  was 
easily  ascertainable;  and  the  affidavit  is 
not  even  made  by  the  plaintiff,  but  only  by 
his  attorney. 

(4)  3  Tyrw.  S19;  s.  c.  S  J.  lUp.  (hj.) 
Eseh.9. 


Lord  Abucoes,  C.B.— -I  am  of  opinion 
that  this  rule  must  he  dischai^ed.  Tba 
question  is,  whether  the  affidavit  contain 
a  sufficient  statement  to  justify  the  making 
of  an  order  to  bold  the  defendant  to  bail  io 
the  sum  of  50/.  I  must  confess,  from  the 
circumstances  stated  in  it,  I  can  see  do 
difficulty  in  forming  a  tolerable  conjec- 
ture as  to  the  damage  sustained.  The 
statement  ia,  that  on  the  36th  of  November 
the  defendant  commenced  pulling  down, 
taking  down,  and  destroying  the  front  and 
back  parts  of  the  house,  and  taking  off  the 
roof,  and  from  thence  hath  proceeded  in  so 
doing ;  so  that  it  appears  that  up  to  the  time 
the  affidavit  was  made,  nearly  a  fortn^ht, 
the  defendant  had  been  eng^ed  in  this 
way.  The  statement  that  the  party  ia  »> 
formed  that  the  damage  is  6S/.  11a.  need 
not  prejudice  his  own  belief,  which  arises 
from  actual  observation.  I  do  not  see  that 
the  information  of  a  surveyor  could  gs 
beyond  this.  It  is  a  mere  matter  of  opinioa 
upon  inspection  of  the  praniaca,  upon 
which  any  man  may  arrive  at  a  tolerably 
correct  conclusion.  If  the  affidavit  eoa- 
lained  no  statement  at  all  of  amount  of 
damage,  I  am  not  at  all  prepared  to  say  it 
would  be  insufficient. 

Parke,  B.  and  Ai.dersoh,  B.  concurred. 

Rule  diecharged. 


^noE  dent,  wawm  o.  horn,  kbit- 

18SS.     3      HICOTT,  BARRA8,   AND  TBI 
Jan.  16.   1      DURHAM  AND  BUMDERtAHD 
K     RAILWAT  COMPAKT. 

Ejectment — LmdIarttM  Rule,  Bffeet  tf— 
Outter, 

In  ejectment,  the  letsor  of  the  pUuntifwat 
tenaiU  in  commoH  nith  three  of  the  rf^m- 
dantt,  who  defended  at  landlords.  There 
leere  alto  ^her  defendantt  «Ao  defetded  at 
tenmtt.  The  tuual  special  rule  far  ade^mg 
the  landhrdt  to  defend,  and  to  admit  oatUr 
in  cote  actual  cutler  should  be  proved,  had 
been  obtained.  At  the  trial,  it  appeved, 
that  rent  had  formerly  been  paid  to  all  the 
tenants  in  common  for  these  premises,  bt/ cer- 
tain other  persons,  and  there  was  no  etiJemce 
tfiot  that  tenancy  had  been  determaed- — 
Held,  that  those  who  d^ended  as  temsU 
were  not  precluded  by  the  lemdMi 
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from  coniendingt  ttiot  the  h$»or  of  the  plam* 
tiff  had  no  legal  title  to  the  fottetnont  on 
the  day  of  the  demiUf  at  thepreviout  tenancy 
unght  ttitl  fxtft. 

Semble — that  where  pnmite$  have  been 
piUled  donm^  and  their  site  taken  potsetsion 
of  by  a  rmlmay  company,  who  occupy  it  for 
their  line  of  rom^  itwA  an  a^Mpatvon  it  m 
actual  ouster. 

Ejectment  to  recover  an  undivided  sixth 
part  of  certain  messuages,  land  and  pre- 
mises, in  the  parish  of  Sunderlandr  in  the 
county  of  Durham. 

Plai — Not  Kuilty. 

At  the  triu,  before  Coltman,  J.,  at  the 
lait  Assises  for  Durham,  it  appeared,  that 
the  leasOT  of  the  plaindff  was  tenant  in 
eonunon  of  the  property,  for  the  recovery 
of  which  the  action  was  brought,  with  the 
Uiree  first-named  defendants,  who,  in  1834, 
had  granted  a  lease  for  ninety-nine  years, 
of  the  premises  in  question,  to  the  Durham 
and  Sunderland  Railway  Company,  with- 
out the  consent  of  the  plaintifi*.  The  com- 
pany had  proceeded  to  pull  down  some 
hoBses,  and  commenced  the  construction 
of  a  railroad  upon  their  site.  The  usual 
special  rule  had  been  obtained,  admitting 
the  landlords  to  defend,  which  was  in  the 
following  terms: — "Upon  the  motion  of 
counsel  for  Frederick  Horn,  Benjamin 
Kennicott,  and  George  Barras,  landlords 
of  the  Durham  and  Sunderland  Railway 
Company, ^he  tenants  in  possession  of  the 
premises  in  question,  &g.,  it  is  ordered,  that 
they  be  joined  and  made  defendants  with 
the  said  tenants,  if  they  shall  appear ;  and 
if  the  said  tenants  shall  not  appear,  then 
that  they  may  be  at  liberty  to  appear  by 
themselves,  and  the  said  Horn,  Kennicot^ 
and  Barraa  consenting  in  such  case  to  enter 
into  a  rule  to  confess  lease,  entry,  and 
also  ouster,  of  the  nominal  plaintiff,  in  case 
an  actual  ouster  of  the  plaintiff's  lessor,  or 
the  tenants  in  possesstoa  shall  be  proved 
at  the  trial,  but  not  otherwise."  The  evi-  - 
dence  of  actual  ouster  was  a  complete 
pulling  down  of  the  bouses,  and  a  con- 
struction by  the  Durham  and  Sunderland 
Company  of  their  railway  upon  the  site. 
There  was  also  evidence,  that  previously 
to  the  occupation  of  the  premises  by  the 
company,  some  gentlemen  of  the  name  of 
Horn  had  occc^ed  them,  vmAei  the  tenants 


in  common,  and  payment  of  rent  by  the 
Horns  to  all  the  co-tenants  was  proved. 
Upon  this  evidence  it  was  ol^ected  by  the 
defendants,  6rst,  that  no  actual  ouster  had 
been  proved ;  and,  secondly,  that  the  lessor 
of  the  plaintiff  could  not  recover,  because 
a  tenancy  having  been  shewn  in  the  Messrs. 
Horn,  no  proof  had  been  adduced  that  it 
had  ever  been  determined.  The  learned 
Judge  declined  to  nonsuit  the  plaintiff,  who 
had  a  verdict,  subject  to  the  opinion  of 
this  Court  upon  the  above  points, 

^^jMiRi^  having  obtained  arule  to  enter 
a  nonsuit,— 

fyightmant  on  a  former  day,  shewed 
cause. — After  the  landlord's  rule,  which 
had  been  obtained  in  this  case,  and  which 
was  put  in  at  the  trial,  it  was  not  compe- 
tent to  the  defendants  to  set  up  an  alleged 
undetermined  tenancy  in  the  Messrs.  Horn, 
as  an  objection  to  the  right  of  the  lessors  of 
the  plaintiff  to  recover.  That  rule  ex- 
pressly states,  that  three  of  the  defendants 
defend  as  landlords,  and  the  railway  com- 
pany as  tenants  in  possession ;  and  the 
defendants  cannot  after  this  interpose  a 
third  par^t  and  say,  he  should  have  had  a 
notice  to  quit — Doe  A.pavietv,  Creed{l), 
In  that  case,  the  only  parties  defending 
were  landlords;  but,  here,  the  case  is 
stronger,  as  some  defend  as  landlords,  and 
others  as  tenants  in  posseasion  to  those 
landlord.  Here,  evidence  of  a  payment 
of  rent  by  a  party  at  some  prior  time,  does 
not  make  it  necessary  to  shew  any  notice 
to  quit  to  him,  where  he  does  not  come  in 
at  all  and  defend,  either  as  landlord  or 
tenant.  The  Messrs.  Horn,  from  whom 
rent  has  been  received,  have  nothing  to  do 
with  the  parties  who  defend  as  landlords. 
If  the  Messrs.  Horn  had  come  in  and  de- 
fended, a  right  to  recover  as  against  them 
must  have  wen  also  shewn. 

[Paekb,  B.— There  was  at  some  tima  a 
demise  to  the  Messrs.  Horn,  as  payment 
of  rent  to  all  the  co-tenants  was  proved ; 
they  may  have  all  taken  a  wrongful  posses- 
sion as  against  the  Messrs.  Horn.  If  there 
had  been  no  landlords  defending,  could 
not  the  railway  company  have  made  this 
objection  ?] 

Suppose,  as  is  suggested,  there  bad  been 
a  tenancy  with  the  Horns  which  had  been 

(1)  5  Biag.  Sff7t  s.  c.7  Uw  J.  lU^  C.F.1S8. 
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determinedt  and  the  three  defendants  (the 
tenants  in  common,)  had  demised  wrong- 
fully to  the  railway  company,  it  cannot  be 
contended,  that  the  lessor  of  the  plaintiff, 
in  bringing  ejectment  i^ainst  some  as  land- 
lords and  others  as  tenants,  must  have  prov- 
ed a  notice  to  quit  of  the  tenancy  that  had 
been  determined.  Now,  thia  is  that  case. 
The  evidence  shews,  that  the  Horns  were 
tenants  of  these  premises  to  these  persons, 
who  now  defend  as  landlords  ;  but  by  the 
rule  it  appears,  that  the  railway  company 
are  now  tenants  in  possession  to  the  same 
landlords,  of  the  same  premises,  so  that  as 
against  these  defendants,  that  is  an  admis- 
sion that  the  Horns'  tenancy  was  at  an  end. 
It  is  the  same  as  if  the  defendants  had  said, 
We,  who  were  formerly  landlords  to  the 
Horns,  are  so  now  to  the  emnpuiy. 

[Pabkb,  B. — ^The  defendants  say,  the 
legal  estate  is  not  in  you.] 

They  are  estopped  from  so  saying  after 
the  rule.  Secondly,  an  actual  ouster  was 
proved  by  the  pulling  down  of  the  houses, 
and  the  occupation  of  their  site  by  the 
company.  There  was  no  evidence  that  the 
lessor  of  the  plaintifif  objected  to  this. 
Such  a  case  is  not  very  frequent,  but  it  is 
analogous  to  die  cases  where,  under  cer- 
tain circumBtances,  trover  may  be  brought 
by  one  tenant  in  common  againat  another — 
Fenningi  v.  Lord  Grmmlle  (2),  Brammel 
V.  /met  (3),  and  Heath  v.  Hubbard  (4). 
The  only  qneation  is,  whether  any  suh- 
atantial  di^rence  arises  from  this  being 
real  property,  and  not  a  chattel.  The 
plaiBtiflr  can  no  Imger  have  his  undivided 
aixth  part  in  these  houses.  It  is  not  ne- 
cessary he  should  have  been  turned  out  by 
force.  In  ease  of  a  ship,  which  three  out 
of  four  owners  had  actually  destroyed,  the 
fourth  might  have  maintained  trover,  al- 
though the  materials  remained.  So,  here, 
though  the  land  still  exists,  the  subject- 
Inatter  havii^  been  destroyed,  and  the 
plaintiff  deprived  of  hii  uiufruct,  ha  may 
maintain  ^ectment. 

Alexander  and  fK.  H.  Waiton,  conthl. — 
A  tenancy  having  been  dearly  proved  to 
have  existed  between  the  oo-tenants  and 
the  Horns,  the  lessor  of  the  plaintiff  can- 
not recover,  as  he  has  not  shewn  dtat  it 

(8)  1  Taunt.  241. 
(S)  9  Solir.  N.P.  1376. 
(4)  4  East,  116. 


does  not  exist  at  present  He  must  shew 
a  good  title  to  recover  in  himself,  and  that 
he  has  the  legal  esUtte,  when  it  has  been 
proved  that  it  was  once  out  of  him.  The 
landlord's  rule,  which  was  put  in  by  the 
plaintiffs,  shews  no  determination  of  thai 
tenancy,  and  does  not  eston  the  nulway 
company,  at  least  from  this  defence.  That 
was  a  rule  obtained  by  the  co-tenants,  to 
which  the  company  were  not  parties.  The 
common  consent  rule  was  not  put  in. 
Under  ordinary  circumstances,  it  is  clear, 
that  the  Horns  would  be  entitled  to  a  no- 
tice, and  the  terms  used  in  the  landlord's 
rule  do  not  make  it  the  less  necessary  that 
such  notice  should  be  proved.  The  osly 
admission  in  the  rule  is,  that  the  Sunder- 
land Company  were  the  occupiers.  It  dim 
not  admit  that  they  were  tenants  to  any 
particular  individuals ;  they  might,  ooous- 
tently  with  the  rule,  he  tenants  to  Messrs. 
Horn.  If  the  railway  company  had  been 
the  (miy  defendants,  there  can  be  no  donbt 
that  they  might  have  defended  themselves, 
by  insisting  that  the  tenancy  of  the  Hons 
had  not  been  determined.  Secondly,  no 
actual  ouster  was  proved,  though  what  was 
shewn  to  have  taken  place  might  amoont 
to  waste.  There  is  neither  any  alteratioo 
of  title  nor  disclaimer.  In  Co.  LiU,  199, 
it  is  said,  "Albeit  one  tenant  in  coouaon 
take  the  whole  profita,  the  other  has  no 
remedy  by  law  against  him,  for  the  takrag 
of  the  whale  profits  is  no  igeetnient ;  but  u 
he  drive  out  of  the  land  any  dt  the  eattit 
of  the  other  tenant  in  common,  or  sot 
snfier  him  to  enter,  or  occupy  the  laa^ 
this  is  an  ejectment  or  expulsion,  whwe- 
upon  he  may  have  an  ejectume  fimta  of  the 
one  moiety."  One  tenant  in  common  may 
disseise  the  other,  hut  it  must  be  by  actual 
disseiain,  as  turning  him  ont,  hinderii^ 
him  to  enter,  &c. ;  a  bare  perception  of 
profits  is  not  enough — Readimg't  eaae 
and  Dae  dem.  H%Uing9  v.  £inu  (6). 

Car.  oAhfMft. 

And  now  the  judgment  of  Uw  Court 
was  delivered  by— 

Parkb,  B. — This  was  an  ejectrant, 

brought  to  recover  an  midivided  Bxtli  of 
certain  land,  on  which  two  dwelling-bowM 

(5)  Salk.  39C. 

(6)  UAM.M, 
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htd  ttood,  but  wbidi  had  been  puUed  down, 
and  were  occupied  by  the  Sunderlaod  Rail- 
way Company,  who  had  constructed  their 
railwayon  the  site  of  the  demolished  buUd- 
ings.  The  lessor  of  the  plaintiff  was  tenant 
in  common  -with  three  of  the  defendants, 
who  defended  as  landlords,  and  the  railway 
company  were  also  defendants.  It  appear- 
ed on  the  trial,  that  rent  had  been  paid  by 
certain  other  persons,  named  Horn  &  Co., 
&r  the  premises,  to  all  the  tenants  in  com- 
mon :  this  was  pr'md  facie  evidence  of  a 
tenancy  from  year  to  year,  and  no  evidence 
to  the  contrary  was  given.  The  usual  spe- 
cial rule  was  obtained  for  the  tenants  in 
common  to  admit  ouster,  in  case  actual 
ouster  should  be  proved;  and  the  evidence 
of  actual  ouster  was  the  pulling  down  of 
the  dwelling-houses,  and  the  construction 
of  the  railway  on  dieir  nte.   Upon  these 
facts,  two  points  arose,  and  were  reserved 
by  my  Brother  Coltman : — First,  whether 
the  want  of  a  proper  detenninatim  of 
Horn  &  Co.'s  tenancy,  could  be  insisted 
upon  by  the  defendants  in  this  action. 
Sec<mdly,  whether  there  was  any  actual 
ouster  of  the  plaintiff  by  the  defendants, 
who  were  tenants  in  common.    We  think, 
that  the  6rst  of  these  points  is  against  the 
plaintiff.    If  the  tenancy  of  Horn  &  Co. 
ccmtiuued  to  the  day  of  the  demise,  they 
woold  have  been  the  proper  lessors  of  the 
plaintiff;  and  it  must  be  taken  that  it  did 
continue,  because  there  was  no  proof  of  its 
detennination  by  notice  to  quit  or  dis- 
claimer. But  it  is  said,  that  the  landlord's 
rule  precluded  the  defendants,  the  tenants 
in  common,  from  raising  that  question. 
The  case  of  Doe  dem.  Davies  v.  Creed  was 
cited  as  an  authority.    In  that  case,  the 
tenants,  to  whom  notice  to  quit  ought  to 
have  been  given,  were  tenants  in  posseih 
sion,  and  did  not  defend  the  action.  But 
the  railway  company  are  not  the  tenanta 
entitled  to  notice,  and  they  defiend  the  ac- 
tion ;  and  as  they  have  only  entered  into 
the  common  mle  to  confess  lease,  entry, 
and  ouster,  ai^  their  own  poiseaaion  and  no 
more,  they  are  not  precluded,  whether  the 
other  defendants  are  or  are  not,  from  set- 
tiiuc  up  any  defence  which  they  may  have ; 
and  the  want  of  the  l^al  title  in  the  lessor 
of  the  plaintiff  to  the  possession  on  the 
day  of  the  demise,  is  a  good  defence.  This 
nwkoi  it  unnecessary  to  determine  the 


other  point,  op  which,  however,  it  is  not 
improbable  that  the  lessor  of  the  plaintiff 
would  have  succeeded,  not  perhsps  on  Oia 
ground  of  the  destruction  of  the  houses, 
but  from  the  nature  of  the  occupation  by  a 
railway  company,  when  the  railway  is  com- 
plete, and  open  to  the  public.  LiltleUm, 
voL  1,  p.  says,  "that  if  one  tenant  in 
common  occupy  the  whole,  and  put  tk* 
other  out  of  poueision  and  occupation,  he 
who  is  put  out  of  occupation  shall  have  a 
writ  of  ejeclione  forma  of  the  moiety ;"  and 
Lord  Coke  says,  in  his  Commentary  thereon, 
"if  he  drive  out  of  the  land  any  of  the 
cattle  of  the  other  tenant  off  the  common, 
or  do  not  suffer  him  to  enter  or  occupy  th$ 
hndf  this  is  an  ejectment  and  expulsion, 
wherefore  he  may  have  an  ejection  for  the 
moiety and  if  the  peculiar  use  which  the 
other  tenante  in  commim  have,  through  the 
railway  company,  (who  must  be  taken  to 
have  acted  wiUi  'their  authority,  and  to 
claim  under  them,)  be  such  as  necessarily 
to  exclude  the  co-tenant  from  occupying 
the  land,  it  seems  that  it  would  be  as  effec- 
tual an  exclusion  as  if  he  had  been  pre- 
vented from  entering  and  occupying  by  tha 
defendants  in  person.  The  rule,  howevery 
must  be  absolute,  to  enter  a  nonsuit  <n  the 
6rst  point. 

acevrdmglif* 


1S38>     *>    MaTKUKIB  V.   SOOTX  AMD 

January,  y  otukbs. 

Easement — Adjomng  Land— Coal  Mine. 

Tvto  koutes  of  the  piakU^t  one  andent, 
the  other  modern,  stood  on  grotatd  which  had 
been,  nitJtin  twenty  years,  excojoated  by  him 
for  the  purpose  of  getting  coaL    The  owner 

the  adjoining  land  having  worked  under- 
grou»d  to  hie  own  boundary,  the  plaintiff*s 
houses  sank  in  consequence;  and  an  action 
was  brought  for  the  ityury : — Held,  ikati  as 
neither  <^  the  houses  had  stood  on  excavated 
gmmd,  or  been  supported  in  port  hy  the 
defendant's  load  for  twenty  yean  b^ore  the 
iofury  complained  of,  a  grant  by  ike  d^en- 
dant  of  a  right  to  such  support  eotdd  not  be 
pretumed,  and  that  the  j^aintifhad  no  re~ 
me^  for  the  damage  done. 

The  existence  of  the  excavation  below 
th$  oneieM  Aohm  nw  imJbioiiPii  10  both 
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parties.  Semble,  that  at  Lord  TentW' 
dmU  Act  (3  4  WiU.  4.  c.  71.  *.  2.)  re- 
qtures  that  easements,  to  become  abnluie, 
fHtut  haoe  been  enjoyed  for  twenty  years 
wtder  a  elam  of  right,  the  plaintiff]  under 
the  above  circumttancei,  would  not  be  entitled 
to  the  support  of  the  adjoining  land,  even 
though  such  an  excavation  had  exitted  for 
tnenty  years. 

This  was  an  action  of  trespass  on  the 
case;  and  on  the  trial,  before  Alderson,  B., 
at  the  Summer  Assizes  for  Staffordshire, 
in  1834,  the  Jury  found  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  this 
Court  on  the  following 

CASE. 

The  declBraticm  contained  three  countr; 
and  the  first  stated,  that  the  reversion  of 
certain  messuages,  dwelling»houses,  out- 
houses,  yards,  gardens,  and  closes,  with 
the  appurtenances,  belonging  to  the  plain- 
tiif,  the  defendants,  on  the  1st  of  January 
1 830,  and  on  divers  other  days  and  times, 
&c.,  so  wrongfully,  carelessly,  negligently, 
and  improperly,  and  without  supporting 
or  propping  up  the  same,  worked  certain 
mines  near  to  the  said  premises,  and  dug 
for  and  got  and  removed  the  mines, 
minenii,  and  other  produce  of  the  said 
mines,  to  the  support  of  which  said  mines, 
minerals,  and  produce,  for  his  said  premises, 
the  said  plaintiff  was  entitled,  and  which 
he  of  right  ought  to  have  bad ;  that  by 
reason  uereo^  and  by  and  dirongh  the 
carekssnesB  and  improper  conduct  of  the 
defendants,  the  foundations  of  the  plain- 
tiff's said  premises  were  thereby  greatly 
weakened  and  injured,  and  the  ground  on 
which  the  same  stood  swagged  and  gave 
way,  and  the  walls,  foundations,  roofs, 
ceilings,  joists,  doors,  and  windows  of  the 
buildings  on  the  plaintiff's  said  premises, 
and  the  earth  and  soil  of  the  said  premises, 
were  shaken,  displaced,  rent  asunder,  da- 
maged, and  spoiled,  and  sunk  and  fell, 
and  the  said  buildings  were  in  great  danger 
of  falh'og  down,  and  the  said  premises  were 
thereby  unfit  for  habitation,  or  use,  or  cnl- 
tivation  respectively;  and  that  theplainUff 
had  been  put  to  great  expense  in  repairing 
and  endeavouring  to  repair  the  same,  &c. 
The  second  count  referred  to  a  certain 
other  mesBui^,  honie,  yard,  garden,  doie, 


and  premises  in  the  occupation  of  lite 
plaintiff,  and  was,  in  all  other  respects, 
similar  to  the  first  count.  The  third 
count  was  in  trover  for  certain  goods  and 
chattels,  to  wit,  earth,  soil,  rubbish,  &e. 

To  this  declaration,  the  defendanta 
pleaded  separately,  but  the  same  |Jeas — 
that  is  to  say,  they  pleaded,  first,  to  the 
whole  declaration,  the  general  issue  <^ not 
guilty ;  secondly,  as  to  the  woi^ing  with- 
out supporting  or  jvoppii^  up  the  mines 
in  the  first  count  mmtioned,  new  to  the 
messuages,  dwelling-houses,  and  outhouses 
of  the  plaintiff,  in  that  count  mmtioned, 
that  the  plaintiff  was  not  entitled  to,  oor 
ought  he  of  right  to  have  had,  die  sn^iHt 
of  the  mines  for  his  said  messuages, 
dwelling-houses,  and  outhotuea  in  the  first 
count  menticned,  nor  any  or  either  <^ 
them,  nor  any  part  thereof,  &e. ;  thirdly, 
a  similar  plea  as  to  the  working  without 
propping  up  the  mines,  in  the  said  fiiit 
count  mentioned,  near  to  the  jrards,  gar- 
dens, and  closes  in  the  said  count  men- 
tioned; fourthly,  a  similar  plea  as  to 
working  without  supporting  the  earth,  soil, 
ironstone,  coals,  and  materials  near  to  the 
messuage,  dwelling-house,  and  outhouse 
in  the  said  second  count  mentioned ;  fifUily, 
a  similar  plea  as  to  working  without  sup- 
porting the  earth,  soil,  ironstone,  coab, 
and  materials  near  to  the  yard,  garden, 
dose,  and  premises  in  the  said  second 
count  mentioned ;  nod  sixthly,  and  lastly, 
to  the  count  in  trover,  (hat  the  plaintifF 
wu  not  possessed  as  of  his  own  propniy  at 
die  said  goods  and  chattels  in  that  eoant 
mentioned. 

The  replication  took  the  issues  tendered 
in  the  above-mentioned  pleas. 

The  declaration  and  pleadings  were  to 
be  considered  as  part  of  the  case,  for  the 
purpose  of  reference,  by  either  party,  if 
necessary  on  the  argument. 

The  jury  found,  that  the  plaintiff  was 
posseMed  of  a  certain  dwellii4;-house  and 

f»reniises,  partly  erected  upon  excavated 
and  within  four  yean  before  the  injory 
complained  of,  being  the  house  and  p»* 
raises  to  which  the  second  connt  of  Ae 
declaration  referred,  and  of  other  hoam* 
land,  and  premises,  the  baildingsonwhids 
had  been  erected  about  thirty  years  before 
and  which  were  those  included  in  the  first 
count.   They  alao  found,  that  the  deSat- 
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danti  excftnttd  «o  near  their  own  boun- 
dary, Uie  direction  of  which  boundary  wu 
eut  and  weit,  Uie  mines  belonging  to  thm- 
aelves,  as  to  cause  damage  thereby  to  all 
the  piaintiA''s  premises,  and  to  cause  the 
adjoining  land  of  the  plsintifij  not  covered 
with  buildings,  to  sink  also.  The  defen- 
dants began  to  work  their  mines  after  the 
new  house  and  buildings  of  the  plaintiff 
had  been  finished.  They  sunk  their  shaft) 
or  pit,  about  100  yards  from  the  plaintiff's 
premises  on  the  south  side  thereof,  and 
worked  the  coal  northwards  towards  those 
premises.  The  jury  also  found,  that  in 
order  to  have  prevented  any  injury  from 
the  defiendanta'  works  to  the  plaintiff's 

Itremises,  a  rib  of  coal  ought  to  have  been 
eft  between  those  parts  of  tlie  sub-strata 
over  which  the  plainliflTs  buildings  and 
premises  were  situated,  and  the  works  of 
the  defendants,  of  at  lesst  twenty  yards  in 
thickness ;  that  defendants  worked  their 
mines,  leaving  a  rib  of  coal  in  these  places 
of  less  than  ten  yards  in  thickness ;  and 
that  they  were  aware  that  the  coal  had 
been  worked  out  some  years  before  on  the 
north,  or  plaintiff's  side  of  their  boundary, 
where  that  boundary  adjoined  the  plaintiiTa 
premises ;  that  in  so  doiog.  the  defendants 
were  guiltv  of  negligence  in  not  leaving  a 
rib  of  Bufflcient  thidEuess,  if  the  plaintiff 
waaentitled  to  support  from  the  defendants' 
land  and  sub-strata.  The  Court  ware  to  be 
at  liberty  to  draw  any  reasonable  conclu- 
sion that  the  jury  should  have  drawn. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  under  the  above  cir- 
cumstances, the  plaintiff  was  entitled  to 
recover;  and  if  he  was,  then,  whether  he 
was  entitled  to  damages  for  the  old  houses 
and  land  alone,  or  for  the  more  recent 
erections  also.  The  amount  of  damages 
to  be  settled  by  an  arbitration,  upon  which- 
ever principle  the  Court  might  direct.  If 
the  &>urt  were  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover,  then  a  nonsuit, 
or  a  verdict  for  the  defendants,  or  any  or 
either  of  them,  as  the  Court  might  direct, 
was  to  be  entered. 

This  case  was  argued  in  Trinity  term, 
1837,  by— 

If.  J.  Alexander,  for  the  plaintiff.— The 
decisions  in  the  instances  of  adjacent  iiouses 
are  here  applicable — Dodd  v.  Holme  (1), 
(1)  1  Ad.&£.498. 


WifoU  V.  Harrimn  (2),  Tnmer  v.  CAacK 
mokip)*  The  plaintiff's  houses  were 
partly  old  and  partly  new,  but  all  were 
built  before  the  defendants'  excavations 
were  made ;  and  the  jury  have  found  neg- 
ligence in  not  leaving  a  suHioient  support, 
if  the  plaintiff  was  entitled  to  any.  With 
regard  to  the  injury  by  the  falling  in  of 
the  soil,  Wyalt  v.  Harrison  is  in  favour  of 
the  plaintiff's  right  to  recover,  though  it 
may  be  cited  against  him  in  respect  of  the 
injury  to  the  modern  houses. 

[Aldekson,  B. — Your  difficulty  is,  that 
you  have  caused  the  mischief  by  your  own 
excavation.  It  is  not  stated  that  the  de> 
ftndants  knew  that  those  excavations  came 
aa  far  as  the  boundary.  Without  that 
knowledge,  no  grant  can  be  presunaed ; 
and  it  is  on  the  supposition  of  a  grant  that 
simtlsr  rights  and  easements  on  thesurfsce 
depend.  Suppose  the  land  to  be  solid  on 
both  sides,  and  each  proprietor  works  to- 
wards the  edge  of  his  own  land,  is  the  one 
who  finishes  his  work  last  bound  to  leave 
a  support  for  the  other!  How  can  the 
plaintiff  clsim  a  right  to  such  a  support, 
having  left  none  himself  2]  • 

The  principle  is,  that  a  party  must  use 
fais  own  property  without  negligence,  and 
must  take  prceautiona,  varying  with  tho 
state  of  things  around  him.  He  is  other- 
wise liable  for  consequences  much  more 
remote  than  this—  Vaagkan  v.  Menlove  (4). 

Whateley,  contri.— In  Wtfutt  v.  Har- 
ritoitt  the  distinction  is  taken  between  the 
ease  of  an  ancient  and  that  of  a  modern 
house;  and  in  the  latter  case  it  is  esU- 
blished,  that  a  person  who  builds  to  the 
extremity  of  his  own  land,  hss  no  action 
against  the  owner  of  adjoining  land,  who 
digs  the  ground  there,  so  as  to  remove 
some  part  of  the  soil  which  formed  the 
support  of  the  building  so  erected.  The 
only  question  then  is,  whether  the  plaintiff 
had  any  right  to  the  suj^wrt  of  tlte  ad- 
joining land  in  respect  of  the  house  which 
is  suted  to  have  been  built  more  than 
twenty  years.  It  is  submittted  that  there 
is  no  such  right.   Palmer  v.  Fleskeet  (5) 

(3)  3  B.  &  Ad.  871)  s.  0.  1  Law  J.  Rep.  (N.S.) 

K.B.  iS7. 

(3>  3  Bing.  N.C.  334;  s.c  6  Law  J.  Rep.  (n.s.) 
CP.  47. 

4)  Ibid.4«8;  a.o.  6UwJ.Rep.(N.s.)C.P.9f. 

5)  1  Sid.  16r. 
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is  the  6nt  case  on  the  subject;  but  what 
is  there  said  does  not  appear  to  have  been 
naucfa  considered,  and  one  of  the- Judges 
dissented  from  the  other  two.  The  pre- 
sumpdoD  of  a  grant  after  a  long  enjoyment 
of  water-ways,  lights,  &c.,  affords  no  ana- 
logy to  this  case.  There,  tha  ri^t  is  ex- 
ercised openly,  and  the  party  affected  by 
it  is  able,  at  any  time,  to  shew  that  he 
does  not  acquiesce  in  it.  It  is  not  stated 
that  the  defendants  knew  the  fact  that  the 
plaintiff's  house  was  supported  by  their 
land;  and  without  such  knowledge  they 
could  not  be  required  to  give  notice  of 
their  own  excavations.  Nor  could  their 
eonduet  afford  any  presumption  of  a  grant, 
where  it  is  not  shewn  that  they  were  ac- 
quainted with  all  the  circumstances  relat- 
uig  to  the  part  underneath  the  surface. 
There  are  also  many  cases  to  the  effect, 
that  where  a  party  ia  himself  in  fault,  he 
cannot  recover  against  his  neighbour.  Of 
this  nature  was  PtyUm  v.  the  Magor  of 
Xe»don(6).  The  plaintiff  here,  by  not 
leaving  a  sufficient  rib  of  eoal,  has  partly 
occasioned  the  injury,  and  ia  therefore  de- 
prived of  his  remedy. 

AtexandsTf  in  reply. — Wyatt  v.  Hat' 
rison  Is  an  authority  that  the  plaintiff  has  a 
right  to  the  protection  of  the  subsoil  to  the 
yards  aad  gardens,  however  the  law  may 
bcf  as  to  the  buildings  erected  by  him — 
Slingtby  v.  Bamard{7\  and  other  cases 
cited  in  Bromt  v.  }Vind»or(8),  are  in 
favour' of  the  pUintiff;  and  Staruell  v. 
JoUard  (9),  cited  in  Dodd  v,  Hokntf  is  an 
expresa  authority  as  to  the  old  house. 
There,  liord  EUenborough  held,  thatwhere 
a  man  had  buijt  to  the  extremity  of  his 
soil,  and  had  enjoyed  his  building  above 
twenty  years,  upon  analogy  to  the  rule  as 
to  lights,  &c.,  he  had  acquired  a  right  to 
the  support,  or,  as  it  were,  of  leaning  to 
his  neighbour's  soil,  so  that  iiis  neighbour 
could  not  dig  so  near  as  to  remove  the 
support. 

Cur,  adv.  mlt. 

In  the  course  of  this  term,  the  following 
judgment  was  delivered  by — 

(6)  9B.&C.7t5i  s.e.7UwJ.Rei>.K.B.StS. 

(7)  1  Roll.  450. 
(6)  iC.&J.fO. 

(9)  1  Sdw.  N.F.  444.  8th  stUt. 


AiDERSON,  B. — ^Tfae  two  qnestli»M  in 
this  case  are  of  considerable  inportaaee. 
The  facts  may  be  thus  shortly  stated  :— 
the  plaintiff  was  possessed  of  two  hooset, 
one  an  ancient  one,  the  other  batlt  long 
within  twenty  years  before  the  subject  <^ 
the  present  action  occurred.  These  nooses 
were  built  oo  the  plaintiff's  land,  and  con* 
sidembly  within  his  boundary;  andtheno- 
dem  house  is  stated  to  have  been  ballt  on 
land  which  had  been  previously  excavated 
for  the  purpose  of  getting  coal.  No  aseh 
statement  appears  in  the  case  as  to  the  an- 
cient house ;  and  the  Court  cannot  therefire 
intend  that  that  house  was  built  origindly 
on  excavated  land,  or  that  the  land  has  been 
excavated  more  than  twenty  years  ago. 

Under  these  circumstances,  the  questiea 
is  precisely  similar  as  to  both  bouses,  nd 
is  one  on  which  the  Court  do  nDtenteHaia 
any  doubt. 

Rights  of  diis  sort,  if  they  can  beests- 
bltshed  at  all,  must,  we  thiokt  have  their 
origin  in  grant.  If  one  man  buHds  hisom 
house  at  the  extremity  of  his  land,  he  dots 
not  thereby  acquire  any  right  ofesRomK, 
for  support  or  otherwise,  over  the  land  of 
his  neighbour.  He  has  no  right  to  load 
his  own  soil,  so  as  to  make  it  require  tJie 
support  of  his  neighbour's,  nnlesi  be  liss 
some  grant  from  his  neighbour  la  thst 
effect.  Wyatt  v.  Harriton  is  prediely  in 
point  as  to  this  part  of  the  cue,  aod  *e 
entirely  agree  with  the  opinion  there  pro- 
nounced. 

In  this  ease,  if  the  htod  on  whiab  the 
plaintiff's  house  was  built  had  not  been 
previously  excavated,  thedefendsntsn^bt, 
without  injury  to  the  plaintiff,  have  work- 
ed their  coal  to  the  extremity  of  their  own 
land,  without  even  leaving  a  rib  of  tfa 
yards,  as  they  have  done.    And  if  the 
plaintiff  had  not  built  his  house  on  exca- 
vated ground,  the  mere  sinking  <^  the 
ground  itself  would  have  been  without  in* 
jury.    He  has,  therefore,  by  building  o« 
ground  insufficiently  supported,  esneed 
the  injury  to  himself,  without  any  iaalt  oa 
the  part  of  the  defendanta,  unless  at  the 
time,  by  some  grant,  he  wee  entitled  to  ad- 
ditional support  from  the  land  of  the  de- 
fenduits.    There  are  no  circumstaaecs  ift 
the  case  from  which  we  can  infer  any  suefc 
grant  as  to  the  new  house,  because  it  has 
not  existed  twenty  years  |  noraa  to  the  oU 
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hoDt^  becmw,  dumgli  erected  more  tben 
liten^  yeare,  it  does  not  appear  that  the 
coel  under  U  may  not  have  been  exearatcd 
within  twenty  years ;  and  no  grant  can,  at 
all  events,  be  inferred,  nor  could  the  right 
to  any  easement  become  absolute,  even 
under  Lord  Tenterden's  Act,  nntil  after 
the  lapse  of  at  least  twenty  years  &om  the 
time  when  the  house  first  stood  on  exca- 
vated ground,  and  was  supported  in  part 
by  defendants'  land. 

If  the  law  stood  as  it  did  before  Lord 
Xenteiden'a  Act,  2  &  3  Will.  4.  c.  7 1 .  s.  2, 
we  shouM  say,  that  such  a  grant  ought  not 
to  be  inferred  from  any  lapse  of  timeahort 
of  tmnty  years  after  the  defiandanta  might 
have  been  or  were  fully  aware  of  the  facta. 
And  even  since  that  act,  the  lapse  of  time, 
under  these  peculiar  circumstances,  would 
probably  roalce  no  dtfierence ;  for  the  pro- 
per construction  of  that  act  requires  that 
the  casement  should  have  been  enjoyed  for 
twentyyearsiunderaclaimofright.  Here, 
neither  party  was  acquainted  with  the  &ct 
that  the  easement  was  actually  used  at  all, 
for  neither  party  knew  of  the  excavation 
below  the  house. 

We  should  probably,  therefore,  have 
been  of  opinion,  that  there  was  no  use  of 
the  easement  under  a  claim  of  right,  and 
that  Lord  Tenterden's  Act,  ilwrefore, 
would  not  ai^ly  to  a  case  like  this.  How- 
ever, the  facts  of  tliis  special  ease  do  not 
raise  that  poinL 

We  think,  upon  the  whole,  that  the  de- 
fondaata  art  entitled  to  our  judgment. 


CORKER  II.  SKEW. 


1838.  V 
Jan.  12.  / 

Executor — LiaUHty — Funeral  Expenses 
--Mi^mnder. 

A»  eavewtor,  m  nicA,  is  not  liable  for  tlu 
Jineral  ej^penset  of  the  teetator. 

A  count  for  money  paid  for  the  use  of  the 
defendantt  as  executor,  may  be  joined  witha 
count  for  numey  due  from  him  as  executor 
om  an  aeeount  stated.  Sut  emntsfor  good* 
told  to,  and  work  done  for  the  dmndantf  as 
exeeutoTt  cannot  charge  him  m  his  represm- 
tative  character  i  aiu,  thettforOt  comet  be 
Joined  nrith  the  commts  first  nenltmed. 

if  goods,  or  mrk  muL  2e(&o«r,  are  con- 
New  SaaiBs,  VII.— ExcBBQ.  Fl. 


traeudfor  by  a  t«»lator,ttild  lAe  eoafraet  is 
con^teted,  after  Am  dem^,  Us  executor  odm- 
not  be  imide  liable  upon  it  in  the  common 

action  for  goods  sold  to  him,  and  work  and 
labour  done  for  him  at  his  request;  but 
semble,  the  facts  should  bespeeiaUytdl^ed 
in  ihe  declaration* 

Assnmpsit.  The  first  count  stated,  that 
the  defendant,  as  executor,  was  indebted 
to  the  plaintiff  for  goods  sold  and  deliver- 
ed to  him  as  executor ;  seoondt  for  work 
and  labour  done  for  the  defendant  as  eze- 
oitor;  third,  for  noney  paid  for  the  use  of 
the  defendant  as  executor ;  fourth,  for 
money  due  from  the  defendant  asexeeator 
upou  an  account  stated;  and  that  Hie  said 
defendant,  as  executor,  promised  to  pay. 

Pleas — Non  Msnmpsit,  and  no  tmjwes 
executor. 

A  verdict  having  been  obtained  by  the 
plaiutiff,  with  general  damages — 

ChanneU,\n  Michaelmas  terra,  moved  to 
arrest  the  judgment,  on  the  ground  of  mis- 
joinder of  counts. 

Piatt  shewed  cause. — It  is  now  aettledf 
that  Uie  count  on  the  account  stated  charges 
the  defendant  in  his  representative  eharac- 
ter — Cornell  v.  Oraham(l\  and  the  cases 
there  cited ;  and  the-  count  for  money  paid 
to  the  defendant,  as  executor,  may  be  joined 
with  it — Jsltby  v.  Ashby(2).  The  ques- 
tion then  is,  whether  the  first  two  counts 
are  necessarily  such  as  chaise  the  defen- 
dant de  bonis  propriis,  because,  if  there  is 
any  possible  case  in  which  an  executor,  as 
such,  can  be  made  liable  for  goods  sold  or 
work  done  for  him,  there  is  no  misjoinder. 
Now,  it  is  established  by  Rogers  v.  Price 
(8),  and  Tugnell  v.  IIeyman{4),  diat  an 
executor  may  be  so  liable,  in  some  eases ; 
as  in  that  ofa  funeral  rattable  to  the  degree 
of  the  testator.  It  is  clear,  that  for  such 
expenses  the  executor  may  debit  the  es- 
tate ;  and  it  would  seem  to  follow,  that  he 
may  be  rendered  liable  for  them  as  exe- 
cutor. Suppose  the  case  of  some  expen- 
diture, which  the  estate  is  liable  to  benr, 
may  not  the  executor  contract  in  respect 
of  it,  and  expressly  save  himself  from  per- 
^nal  liability? 

(1)  r  TauDt.  980 ;  a.c.  1  B.  Hflu  S05. 

(t)  7  a&C.444;  a.o.6lAwJ.  Rep.K.B.  41. 

(A)  SY.HJ.m, 

(4)  9  Csmpb.  S98. 

P 


Digitized  by 


EXCHEQUER  OP  FLEAS  i 


[Aldiuon,  B. — He  may  sare  himwlf, 
but  can  he  charge  the  estate  ?] 

Suppose  a  man  contract  with  another  for 
work  to  be  done,  and,  before  it  is  done, 
the  party  dies,  is  not  his  executor  liable 
for  it,  when  i^fUrwardiotM^let^i 

[Parke,  B. — In  that  case,  the  executor 
is  liable :  but  the  declantion  should  state 
the  contract  with  the  testator;  that  the 
work  was  incomplete  at  the  time  of  his 
death,  and  finished  afterwards;  and  that 
the  defendant,  as  executor,  then  promised 
to  pay.] 

Chttmullr  contriL — It  is  submitted  that 
RogoTM  V.  Price  is  not  law ;  at  all  erents,  to 
the  extant  supposed.  It  seems  to  have  been 
disapproved  of  in  Lvcy  t.  1Vairond(6). 

[Parke,  B. — ^Tbe  pleadings  in  that  case 
do  not  appear  to  have  charged  the  defen- 
dant as  executor.] 

Even  if  they  did,  the  words  "as  exe- 
cutor" might  have  been  rejected,  and  a 
contract  with  the  defendant  personally 
might  have  been  inferred  from  the  circum- 
stances. Here,  even  if  rejected  from  the 
first  two  counts,  they  must  stand  in  the 
two  last,  as  admitted  on  the  other  side; 
and  therefore  there  are,  upon  this  record, 
counts  to  which  the  same  plea  and  the 
aame  judgment  are  not  applicable,  and  the 
joinder  of  them  is  &tal. 

Load  AsiKaBR,  C.B.—Tliat  the  doctrine 
in  Soger*  v.  Pries  may  not  be  carried  too 
far,  and  on  account  of  the  general  impor- 
tance of  this  case,  we  shall  take  time  to 
consider  our  judgment  upon  it. 

Cur.  ai9*  wU, 

Subsequently,  the  judgment  of  the  Court 
was  delivered  by— 

Faxkb,  B, — A  motion  was  made  in  this 
case  in  arrest  of  judgment,  and  was  argued 
in  the  course  of  the  last  term.  This  de- 
claration conuined  four  counts  in  indeli- 
tattu  oBntmpsit;  the  first  stating  the  defen- 
dant, at  eaeeeutoTt  to  be  indebted  to  the 
plaintiff  for  goods  sold  and  delivered  by 
the  plaintiff  to  the  defendant  as  exeeiUorj 
the  second,  for  work  and  labour  performed, 
and  materials  supplied  to  the  defendant  qt 
executor;  the  third,  for  money  paid  for  the 

(5)  3BinK.N.C.841;s.«.SUwJ.Rs|h(HA) 


use  of  the  defendant  m  uitatlm ;  nd  tht 
fourth,  for  money  found  to  be  doe  from  tfas 
defendant,  tu  exeaUor,  to  the  pltiuiff,  se 
an  account  stated ;  and  it  was  alleged,  Aa 
the  defendant^  oa  exaentor,  prou^  to 
pay. 

To  this  declanuion,  dwe  was  tm 
pleas — non  awmptU,  and  a«  wgMt  «»• 
cuior ;  and,  on  issue  joined,  a  mdiet  wn 
found  for  the  plainti6^  widi  gnuid  Ah 

mages. 

The  objection  was,  that  there  vu  a  nut- 
joinder  of  counts,  the  last  being  ckariy 
for  a  debt  due  from  the  defendant  m  \at 
representative  character — A$hbif  v.  ^My. 
The  third  count  waa  admitted  to  be  fv  s 
debt  which  might  be  dne  from  the  defco* 
dant  in  that  character,  for  whidi  the  mm 
case  oiAMuf  r.  Aakh^  is  an  udnritft 
and  therefore,  that  connt  is  not  inpio* 
perly  joined  with  the  laat. 

But  the  first  two  counts,  it  was  s«- 
tended,  must  necessarily  be  for  debts  dns 
from  the  defendant  tn  Mr  <mn  ng)A,  n  bi 
goods  could  be  sold  to,  or  work  perfens* 
ed  for  another,  in  his  Tcpresanutive  dit- 
racter. 

i'o  that  it  waa  answered,  first,  that  gottdi 
sold  for  the  purpose  of  a  foneral,  sad  the 
expenses  attending  it,  might  be  dae  fton 
the  executor  as  so^ ;  and  the  two  cues 
of  V.  Hwrnms,  before  Lord  Blea. 

borough,  and  R^era  t.  Price,  in  w 
court,  were  cited  as  authorities:  and 
condly,  that  if  goods  were  eontxacted  to 
be  sold  to  the  testator,  or  work  sgrerf  » 
be  done  for  him,  and  the  goods  were  deli- 
vered to,  or  the  work  completed  for.^ 
executor^  such  demands  might  be  recovered 
against  the  executor  in  hia  representtrirt 
character,  under  the  first  two  ooonts. 

With  respect  to  the  two  cases  »bo« 
cited,  it  was,  no  doubt,  decided  by  tiieii* 
that  there  is  an  implied  promise  on  the 
part  of  an  executor  who  has  Msets,  toM 
the  reasonable  expense  of  such  a  finsisl 
of  hia  testator  as  ia  aaitable  to  his 
and  circumstances.     It  was  cootoweSi 
however,  at  the  bar,  that  those  dedw* 
were  against  a  prior  authority,  and  w»e 
wrong — (a  question  upon  which  it  is  not 
necessary  for  us  to  give  any  opinioo) ;  b<* 
if  they  were  right,  the  only  point  resUy 
determined  was,  that  the  low  haplies  a 
contract  ob  die  part  ^  the  rMMivr  pen** 
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wril^  mnd  not  in  hit  repreuiOatke  eia- 
mter;  and  we  are  all  of  that  opinion. 

The  implied  promiae  cannot  frfaee  the 
defendant  in  a  diflbrenC  condition  than  if 
W  had  made  an  expreaa  contract  to  the 
nme  effect,  which  certainly  woald  have 
bound  fahn  personally  only;  and  none  of 
the  caMs  eoniaina  any  authority  to  the  con- 
trary. In  Roger*  t.  Price,  the  report  doei 
aot  give  the  form  of  the  declaration — it 
nay  hare  been  against  the  defendant  in 
bis  own  right.  In  Tugitell  v.  Heyman,  it 
Mena  to  have  been  againat  the  defendanu 
M  executors;  but  the  c^uestion,  whether 
iba  aetitm  wmld  lie  agamat  them  in  ikai 
^moHert  was  not  nude ;  and  if  it  had  been 
nade,  the  answer  would  have  been,  that  if 
I  defendant  could  not,  under  any  circuro- 
itanoes,  be  liable  for  work  end  labour  done 
for  him  aa  eMCUtor,  those  words  in  die  de- 
claration might  be  struck  out  as  surplusage, 
vhich  they  would  not  be^  in  a  case  in  which 
a  defendant  could,  in  any  aupposition,  be 
liable  in  that  character  to  the  contract  de- 
dared  upon. 

In  a  recent  eaiOi  of  Lvey  ▼*  Walrondt  in 
which  the  declaration  was  againat  the  de- 
fendant^ as  administrator,  forthe  ezpenaes 
of  a  fiuieral,  the  point  waa  not  diaouaaed ; 
bat  the  case  was  decided  on  the  ground 
of  the  payment  of  money  into  court.  We 
dunk,  therefore,  that  the  first  two  counts 
eaonot  be  supported,  on  the  ground  that 
an  executor,  as  auch,  cannot  be  made  lia- 
ble for  the  funeral  expenses  of  the  testator. 

Nor  do  we  think  that  the  plaintiff  could 
bare  r«covered  under  the  first  two  counts, 
if  the  gooda,  or  work  and  labour,  had  been 
contracted  for  by  the  testator,  and  the 
emtract  completed  by  the  plaintiff  in  the 
time  of  the  executor.  In  one  of  Uieae 
counu,  the  goods  are  stated  to  hare  been 
Bold  to  the  defendant ;  and  in  the  other, 
the  work  and  labour  performed  for  him  at 
hia  request;  and  neither  of  these  arer- 
nients  would  be  true.  In  order  to  recorer 
upon  this  auppoaed  atate  of  things,  the 
counts  should  hare  been  differently  framed. 

We  are  therefore  of  opinion,  that  the  two 
first  counts  are  necessarily  for  debts  due 
from  the  defendant  in  his  own  right,  and 
conaequcntly,  there  is  a  miqoinder ;  and 
the  rule  must  bo  nuule  absolute  to  arreit 
the  jndgment. 


1888.  1 

Jan   88     1  °*  BARKWORTH. 

Taxation  (jf  Cotit — One^nxth  not  taken 
nff^Order. 

Though,  upon  foxotton  of  an  attorney'* 
cotts,  under  %  Qeo.  S.  c.  S3,  g.  £3,  a  U$$ 
mm  than  onesixtk  has  been  struck  off,  the 
Court  will  not  order  the  costs  of  taxation  to 
be  paid  by  the  other  party  to  the  attorney,  if 
he  has  mlfully  inserted  m  his  bill  items  that 
he  knew  ought  never  to  haoe  been  charged. 

A  writ,  indoiaed  for  BOL  10«.  10d.debt, 
and  Si.  costs,  had  issued  against  the  defen- 
dant, which  sums  were  paid.  Upon  taxa- 
tion of  the  costs,  the  sum  of  9«.  Zd.  was 
taxed  off.  The  following  were  among  the 
items  included  in  that  sum,  and  disallowed : 
3s.  Gd.  for  a  letter  which  had  not  been 
written ;  Zs.  for  service  upon  one  of  two 
partners,  which  was  unnecessary,  as  the 
other  had  been  served,  and  is.  allowed ; 
is.  for  meking  a  copy  of  the  same,  which 
was  disallowed  upon  the  same  ground. 
After  taxation,  a  summons  was  taken  out 
before  a  Judge  at  chambers,  calling  upon 
the  defendant  to  shew  cause  why  he  should 
not  pay  to  the  pluntiff's  attorney  the  coste 
of  taxation,  amounting  to  11. 18*.,  pursuant 
to  the  statute  2  Oeo.  2.  c.  2S.  s.  C8,  less 
than  one-sixth  having  been  taken  of.  Upon 
the  summons,  the  following  order  waa 
made — "  That  the  defendant  pay  the  plain- 
tiffs attorney's  costs  in  this  action,  less 
than  one-sixth  having  been  taken  off  on 
taxation." 

Erie  having  obtained  a  rule  to  rescind 
this  order — 

Piatt  shewed  cause.— The  defendant 
must  pay  the  costs  of  taxation,  as  one- 
sixth  has  not  been  disallowed.  If  it  had 
been,  the  statute  expressly  enacts  that  the 
attorney  shall  pay  the  costs  of  the  taxation; 
and  it-is  but  reasonable  that  he  should  re- 
ceive them  when  such  an  amount  has  not 
been  struck  off. 

Per  Curiam, — The  statute  directing 
taxation  of  costs  is  not  reciprocal.  It  does 
not  necessarily  follow  that  the  defendant  is 
to  pay  the  costs  of  taxation  though  leu 
than  one-sixth  be  struck  off,  though,  if 
more  be  disallowed,  it  is  obligatory  uptm 
the  pUintiff*8  attorney  to  pay  the  costs. 
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Willi  regard  to  the  defendant,  the  Court 
has  a  discretion  which  they  may  exercise 
upon  reference  to  the  reasonableness  or 
unreasonableness  of  the  items  of  the  bill. 
Tlie  attorney  ought  not  to  put  down  one 
shilling  more  than  he  is  entitled  to.  Here 
are  some  items  that  should  never  have  been 
charged,  and  which  the  party  must  or 
ouglitto  have  known,  could  not  be  charged. 
If  these  items  had  been  explained  to  tlie 
learned  Judge  at  chambers,  the  order 
would  not  iMTe  been  made.  If  any  im- 
proper eharges  are  wilfully  included,  though 
one-sixth  be  not  struck  off,  the  attorney 
ought  not  to  have  his  costs. 

Rule  altoltUe. 


Jan.»7.  ;  w»«^«'.CA«K. 

Lease — Astignment  for  benejt  of  Cre- 
ditort. 

K  was  lessee  of  a  miltat  a  racfe-rent,  and 
being  insolvent  he  executed  an  assignment  to 
the  defendants,  by  nkieh,  reciting  his  msol* 
veney,  and  agreement  to  assign  "  alt  his 
debts,  personal  estate,  iiih2  ^eets  of  every 
diCription,  for  the  hmefii  cre^ars"  m 
conveyed  to  fAeffl  **aU  and smgular  the  stock 
in  trade,  implements,  ^c,  crops  of  every 
kind,  as  well  severed  as  not,  and  personal 
estate  tf  every  description  whatsoever  of  him, 

in,  upon,  or  about  the  milt,  now  in  his 
use  ( except  the  wearing  apparel  of  himseif 
and  family ) ;  and  also  all  debts,  securities, 
writings,  ^c,  and  alt  other  his  personal 
estate  and  effects  whatsoever,  habendum,  in 
trust,  out  of  the  proceeds,  frst,  to  pay  the 
eitpenses  of  the  assignment ;  second,  to  pay 
the  rent  due  and  m  ttrrearfor  the  eatd  mill, 
or  accruing  due  until  and  up  to  the  Stk  of 
AprH  then  next;  and  third,  for  the  heneft 
of  creditors  .  "—Held,  that  the  intention  of 
the  parties,  to  be  collected  from  the  whole 
instrament,  was^  that  all  the  insolvent's  pro- 
perty, including  the  lease  of  the  mill,  should 
pass  to  the  assignees,  and  that  the  words 
were  large  enough  to  carry  that  intenUen 
into  tffect. 

Debt  on  an  indenture  of  demise  by  the 
lesaor  against  tlie  deiendants,  as  usigneea 
of  Vince,  the  lessee. 

Pka,  denying  the  asiignment  and  entry. 


The  cause  was  tried  at  the  Norfolk 
Summer  Assiiea  before  VauKhan,  J.*  and 
it  appeared  that  Vince  was  btaeo  of  the 
miil  and  prenrian,  m  respect  of  iHiiiA  cbe 
rent  claimed  in  this  aetioB  was  due,  ami 
being  in  insolvent  circumstances,  executed 
a  deed  of  assignmeflt  to  the  defendants, 
whereby,  reciting  that  he  was  indebted  to 
the  several  parties  named  therein,  in  sums 
of  money  which  he  wu  unable  to  pay,  and 
had  agreed  with  the  said  persons  to  trans- 
fer, assign  <iver,  uid  ifonvey  aU  Ins  debts, 
personal  esute,  and  effecta  of  every  de- 
scription onto  Cann  and  Barnard  (the  de- 
fendants in  the  action)  npon  trust  for  tfae 
benefit  of  the  crediton,  it  was  witnaeeed 
that  the  said  Vinoe  did  convey,  fte.  to  the 
defendants,  "all  and  singular  the  atodc  ia 
trade,  implements,  and  utensils  in  tmde, 
corn,  grain,  hay,  horses,  carts,  and  carriage*, 
craps  of  every  kind,  as  well  severed  aa  not, 
household  furniture,  plate,  china.  Itaen, 
eRects  and  personal  estate  of  every  de- 
scription whatsoever  of  him,  the  said  Vinoe, 
in,  upon,  or  about  the  dwelling-faoiise,iDiU, 
outhouses^  end  premises,  aitnaite  m  H,ttow 
in  hia  use  or  occupation,  or  elsewhere  ao- 
ever,  or  which  any  peraon  or  persona  now 
have  or  bath  in  his  or  i^ir  hands,  ftc^  « 
account  of  the  aaid  V,  (except  the  weaiiag 
apparel  of  Mnaelf  and  family,)  and  also  afi 
and  every  the  debts,  &e.,  due  to  the  amid 
V ;  and  also  all  bonds  and  other  securttiea 
for  money,  books  of  account,  and  other 
papers,  and  all  other  the  persmial  eatate 
and  effects  of  him  the  said  V,  whatever 
and  wheresoever,  or  in  or  to  which  he  ia 
in  anywise  interested  or  entitled,  or  wbtiA 
any  person  or  persons  have  or  hath  in 
trust  for  him  (except  as  aforesaid);  hiien- 
dum  in  trust  to  collect  and  dispoae  of  and 
cimvert  into  money  the  aaid  eHceis,  first, 
for  payment  of  the  expenses  of  Ae  oaajgn- 
nent ;  aeeoadly,  to  pay  tfae  rent  d«e  and 
in  arrear  for  the  said  mill  and  premises,  or 
accruing  due  until,  and  at,  and  up  to  the 
6th  of  April  next ;  and  iliirdly,  iat  distri- 
bution amongst  the  creditors."  The  mill 
was  proved  to  be  held  at  a  rack-rem ;  and 
the  defendanU  contended,  that  the  l^ae 
did  not  pass  to  the  assignees  under  th« 
ass^nment,  and  (upon  the  evidence)  thnt 
the  defendants  had  not  accepted  it.  Has 
Lordship  thought  tlie  worda  of  tfae  asa^*- 
ment  large  enough  to  com^thend  the 
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letse,  and  left  it  to  ibe  jury  to  uy,  whether 
the  defendanu  had  elected  to  take  it.  The 
jury  found  that  they  had  done  ao ;  and  a 
▼enlict  acciurdingly  paated  for  the  ^aintiff. 
A  motion  having  been  made  to  enter  a  non- 
anit  on  the  point  determined  by  the  Judge 
al  the  trial*  caase  was  ahewn  against  the 
rule  by — 

KeU^. — The  question  is,  whether  the 
language  of  the  deed  is  calculated  to  pass 
the  leasee's  interest  in  the  lease.  If  the 
words  are  taken  up  to  a  certain  point  only, 
there  may  be  some  room  for  contending, 
chat  as  the  atock,  &c.  on  the  premses,  is 
esqireaily  conveyed,  and  no  meotion  made 
of  the  premises  Uieniselvea,  they  are  meant 
to  be  exduded ;  but  the  subaequent  worda 
comprdieod  every  speciea  of  property  to 
which  the  defendant  was  entitled,  with  the 
paiticttlar  exoeption  of  the  wearing  apparel 
of  hioMelf  and  family.  The  wider  con- 
atniction  best  agrees  with  the  manifest 
iDtention  of  the  parties.  No  question  can 
ariae  as  to  the  right  of  the  aasigneea  to  re- 
pudiate this  a*  an  unproductive  property, 
for  whether  the  doctrine  of  Lord  Tenter- 
den  on  thia  point,  in  Carter  v.  1Vame{l)t 
be  correct  or  not,  and  admitting  that  it  ia 
recognized  by  some  of  the  Judges  in  Horn 
V.  KenmU  (S),  atill  it  cannot  afiect  this  case, 
beeanse  the  jury  have  found  that  the  as- 
aigneea  have  accepted  the  lease. 

Biggt  Andrews  and  Bytett  contr&. — 
The  introduction  of  general  words  is  not 
eiMugh  to  pass  particular  property,  though 
in  terms  they  may  be  comprehensive  enough 
to  include  it,  if  by  the  context  it  appears 
that  such  an  effect  was  not  intended  to  be 

given  to  them.  The  object  of  the  parties 
ere  was  to  raise  money  for  distribution 
among  the  creditors,  and  nothing  was  in- 
tended to  pass  which  was  not  available  for 
the  purpoae  of  sale  or  transfer.  This  lease 
waa  one  which  could  be  of  no  benefit  to 
the  ereditora,  and  therefore  was  not  in- 
cluded in  the  conveyance.  The  intention 
to  exclude  it  may  be  collected  from  the 
language  used.  By  the  deed,  certain  pro- 
perty is  specified  "in  and  upon  the  mill;" 
but  the  mill  itself  is  not  alluded  to.  So 
also  there  is  a  conveyance  of  crops,  as  welt 
severed  aa  growing,"  which  would  be  un- 

(0  Moo.  &  Mai.  479. 

S)  S  Ad;  ft  El.  659;  ■.  e.  4  Law  /.  Bap.  (ha) 
no. 


meaning  if  the  parties  intended  to  convey 
the  land  itself  on  which  they  grew.  There 
is  another  provision,  that  the  assignees 
should  pay  the  rent  of  the  mill  "  until,  and 
at,  and  up  to  the  6th  of  April  next." 

[Parke,  B. — That  was  inserted  as  a 
protection  to  the  assignees  against  the  cre- 
ditors in  making  that  payment.] 

The  general  words  which  follow  are 
restrained  by  the  particular  intention  which 
previously  appears,  as  in  Payler  v.  Homer- 
sham  (8).  Moreover,  those  general  words 
follow  a  minute  enumeration  of  things 
of  an  inferior  nature  to  a  chattel  real,  and 
therefore  the  latter  will  not  be  embraced 
by  them.  On  this  principle  were  decided 
the  cases  of  Z>oe  d.  Meyrkk  v.  Meyriek  (4), 
Raieliws  v.  /enntiif «  (5),  Roberts  y.  Oife» 
(0).  The  authoriiiea,  aa  to  the  adoption 
of  the  same  rule  in  the  oonstm^n  of 
statutes,  will  he  found  in  Cm.  Dig,  *Act 
of  Parliament,*  R,  16. 

Lord  Abikobs,  C.B. — The  distinction, 
in  all  cases  of  this  kind,  is,  whether  or  not 
the  intention  waa  to  pass  a  limited  interest ; 
and  if  it  was,  then  the  rule  is,  not  to  con- 
strue the  words  used,  so  as  to  enlarge  that 
limited  interest.  If,  for  instance,  the  party 
conveying  has  himself  only  a  limited  estate 
in  the  aubject-matter,  then  the  general 
words  may  be  reatricted  to  that  which  is 
the  manifest  intent  of  the  grantor.  But 
what  was  the  object  of  the  parties  here  7 
To  make  a  general  assignment  for  the  be- 
nefit of  creditors;  and  we  cannot  take  into 
consideration  what  might  be  the  particular 
value  of  this  leaae  :  it  formed  a  portion  of 
the  property,  the  whole  of  which  was  in- 
tended to  pass.  There  can  be  no  doubt 
Bb.out  the  intention,  on  the  part  of  the 
assigiwr,  who  at  the  time  was  insolvent ; 
and  that  intention  was  carried  into  effect 
by  words  suflSciently  comprehensive  to  in- 
clude alt  the  jHToperty.  There  is  nothing 
in  the  circumstance  of  the  atipulation  that 
die  assignees  should  pay  rent  up  to  a  given 
time :  the  reason  of  it  has  already  been 
given. 

Parke,  B. — I  am  of  the  same  opinion. 

(3)  4  Mau.  &  S«Iir.  itS. 

(4)  t  Cro.  &  Jer.  ttS;  s.e.  1  Law  /.lUp.  (na) 
Ezcli.7S. 

(5)  lSVsB.39. 

(6)  >  A<tk»  lit. 
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It  aeems  to  me,  that  the  learned  Judge  at 
Nisi  Prius  was  right  in  the  opinion  he  then 
gave,  and  that  the  leasehold  estate  did 
pass  under  the  deed  of  assignment.  The 
object  in  two  of  the  cases  cited  was  to 
pass  the  particular  estate  of  the  party  con- 
veying ;  and  that  being  the  object,  the  ge- 
neral words  employed  were  restricted  to 
meet  the  particular  intention ;  but  here  the 
intention  was,  not  to  convey  a  particular 
thing  only.  The  object  of  the  parties  is  to 
be  collected  from  the  recital. — [His  Lord* 
ship  here  read  it.] — Then  follow  words 
large  enough  to  carry  that  object  into  ef- 
fect ;  and  I  think,  therefore,  tliat  those 
general  words  cannot  be  restrained.  Then, 
as  to  the  provision  for  the  payment  of  rent; 
the  assignees  are  directed  by  it  to  pay  the 
bj^one  rent,  aa  well  as  that  accruing  up 
to  a  certain  day ;  and  I  think  the  object 
in  it  wat  to  enable  the  assignees  to  dis* 
chaise  the  landlord's  claim,  whether  they 
took  possession  of  the  property  or  not. 

BouAXD,  B. — Looking  at  the  object  of 
the  parties,  I  think  it  is  clear  that  they 
intended  to  pass  this  property. 

RuU  iHtekarged, 


^HALL,    A  FUBIIC  OFFICER  OS 
1888.      3      THE   MOKIHSEM   AND  CM- 
Jan.  SI,    i      XKAL  BAKK  OF  XKOlfiXH,  V. 
V.  FEAMXLIH. 

Clergy^Bunneu  of  a  Banker— S7  Oeo, 
3.  c.  99 

To  a  tkelanaion  upon  a  hiU  of  excAoitgr, 
ike  d^endant  pleaded  in  bar  of  the  action, 
lAatf  he  indoreed  tJte  bill  after  the  pasting  of 
the  statute  37  Geo.  3.  c.  99,  restraining 
spiritual  persons  from  being  occupied  in 
trade  or  dealing;  that  the  plaintiffs  itere  a 
hanking  eompanyt  in  which  certain  spiritual 
persons  were  members  and  partners,  occupied 
m  the  trade  or  business  of  bankers,  contrary 
tothe  statute;  and  that  therefore  the  indorse' 
ment  andprooUse  by  the  de/mdant  were  void 
m  law. 

Ifeld,  upon  demurrer,  that  the  plea  was 

Sod,  tmd  thiH  the  trad*  Or  businest  of  a 
nker  was  within  the  intent  and  metamg 
of  the  statute. 

Assumpsit  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange  for  606^  10«., 


payable  to  the  order  of  dn  defimdant  low 

months  after  date. 

Plea — That  the  bill  of  exchai^  in  the 
declaration  mentioned  was  made  by  the  de- 
fendant, and  indorsed  and  delivered  to  the 
plaintififs,  and  the  promise  in  the  declara- 
tion mentioned  was  made  by  the  de£eii- 
dant,  afler  the  passing  of  the  statute  entU 
tied,  '  An  Act  to  consolidate  and  amend 
the  laws  relatii^  to  spiritual  persons 
holding  of  farms,  and  for  enforcing  the 
residence  of  spiritual  persons  on  their 
benefices,  and  for  the  support  and  main- 
tenance of  stipendiary  curates  in  England.' 
And  the  defendant  further  saitb,  that  before 
and  at  the  several  times  of  the  making  of 
the  said  bill,  and  indorsing  and  delivering 
the  same  to  the  said  co-partnerahip,  and 
making  the  promise  in  the  declaration 
mentioned,  and  thenceforth  contioually 
hitherto,  certain  spiritual  persons,  each  oi 
whom  then  and  during  aU  and  every  the 
timea  aforesaid,  had  and  held,  and  sbll  has 
and  holds,  a  certam  benefice  m  England, 
within  the  true  intent  and  meaning  of  Um 
said  last-mentioned  statute,  that  is  to  say, 
one  Richard  Baanett  and  one  Rowhmd 
Blaney  were  and  are  partners,  and  each  of 
tliem  was  and  is  a  partner,  concerned  and 
engaged  in,  and  members  and  a  member  of 
the  said  co-partnership  or  bankingcompany 
in  the  declaration  mentioned.    And  the 
defendant  says,  that  the  trade  or  buaioeas 
of  a  banker  so  carried  on  by  the  aaid  co- 
partnershii^  in  the  dedaratiim  mentiooed, 
imder  the  proviaiona  of  the  statute  therein 
mentitmed,  before  and  at  the  several  timea 
of  the  making  of  the  said  hill  by  the  defen- 
dan  t,  and  of  ^e  indorsing  and  deliverii^  the 
same  to  the  said  co-partnerahiiH  and  of  the 
making  of  the  said  promise  in  the  deidar^ 
tion  mentioned,  was,  and  from  thenceforth 
hitherto  has  been,  and  still  is  so  carried  oo 
by  the  said  co-partnership,  for  the  gain  and 
profit  as  well  of  the  said  Richard  Basnett 
and  Rowland  Blaney,  (so  respectively  be- 
ing such  spirituul  persons  as  aforesaid,) 
ofthe  sev«al  other  persons,  being  menben 
thereof,  contrary  to  the  form  of  the  statute 
in  that  behal£    And  the  defendant  saith, 
that  the  said  indorsement  and  deUwy  of 
the  said  bill  by  the  defendant  to  the  said 
co-partnership,  as  in  the  declaration  men- 
tioned, were  and  are  a  contract  made  by 
the  deiendaat  with  the  laid  oo-partncrsliipk 
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(so  fnelndiDg  and  comnrehendtnc  (he  said 
Richard  Basnett  and  Rowland  Blanejr,  so 
respectively  being  such  spiritual  persons 
•as  aforesaid,)  in  the  way  of  thetr  said  trade 
or  business  of  a  banker,  for  the  gain  and 
proGt  of  the  said  co-partnership,  (so  includ- 
ing »nd  comprehending  the  said  Richard 
Basnett  and  Rowland  Blaney,  so  respec- 
tively being  such  spiritual  persons  as  afore- 
said,) and  for  the  gain  and  profit  as  well 
of  the  said  Richard  Basnett  and  Rowland 
Blaney,  (so  respectively  being  such  spiri- 
tual persons  as  aforesaid,)  as  of  the  several 
other  persons,  being  members  thereof,  and 
not  otherwise;  and  were  and  are  made 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  that  the  said 
promise  of  the  defendant  in  the  declaration 
mentioned,  was  made  by  him  with  the  said 
co-partnership,  (so  including  and  compre- 
hending the  said  Richard  Basnett  and 
Rowland  Blaney,  so  respectively  being 
such  spiritual  persons  as  aforesaid,)  in  the 
way  of  their  said  trade  or  business  of  a 
banker,  for  the  gain  and  profit  of  the  said 
co-partnership,  (so  including  and  compre- 
hending the  said  Richard  Basnett  and 
Rowland  Blaney,  so  respectively  being 
such  spiritual  persons  as  aforesaid,) and  for 
the  gain  and  profit  as  well  of  the  said 
Richard  Basnett  and  Rowland  Blaney,  (so 
respectively  being  such  spiritual  persons 
as  aforesaid,)  as  of  the  several  other  per- 
sons being  members  thereof,  and  not  other- 
wise ;  and  was  and  is  made  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided ;  whereby,  and  by  force  of 
the  statute  in  such  case  made  and  provided, 
the  said  indorsement  of  the  said  bill,  and 
the  said  promise  of  the  defendant  in  the 
declaration,  mentioned,  were  and  are  void 
in  law. 

To  this  plea  there  was  a  special  demurrer 
and  joinder.  The  grounds  set  down  for 
argument  on  both  sides,  were  the  following: 

For  the  plaintiff— That  the  statutory 
enactment  of  the  57  Geo.  3.  c.  99.  s.  3, 
upon  which  the  plea  is  founded,  is  not  ap- 
plicable to  the  case  of  a  clergyman  holding 
a  share  or  shares  in  a  banking  company 
established  under  the  7  Geo.  4.  c.  46,  and 
that  the  contracts  of  such  banking  company 
in  their  business  of  bankers,  thou^  a 
■dergymania  amembei  of  it,  are  not,  there- 
fore, void.   That  the  business  of  a  banker 


18  not  wiUiin  the  S7  Geo.  3.  c  99.  i.  9* 
That  the  matteu  of  the  plea  afford  no  de- 
fence to  the  action.   That  the  plea  should 

have  stated  with  particular  certainty,  the 
nature  and  description  of  the  benefices 
held  by  the  spiritual  persons  therein  named, 
and  where  they  are,  and  what  spiritual 
offices  they  hold.  That  the  contract  or 
bargain  raised  by  the  indorsement  of  a  bill 
cannot  necessarily  "be  taken  as  a  contract 
or  bargain  within  the  57  Geo.  S.  c.  99.  s.  3. 
That  the  plea  should  have  aet  forth  the 
contractor  bargain,  or  circumstanceB under 
which  the  indorsement  was  made,  and  for 
what  value  or  ctmsideration.  That  the 
plea  should  have  shewn  the  nature  of  the 
gain  or  profit  bargained  or  contracted  for, 
to  be  made  by  the  banking  company  on 
the  indorsement. 

For  the  defendant — That  the  banking 
business  is  a  trade,  and  is  repeatedly  treat- 
ed as  such  in  the  statute  under  which  the 
plaintifT  sues.  That  such  a  trade  is  within 
the  meaning  of  the  Srd  section  of  the  S7 
Geo,  3.  c.  99.  That  the  copartnership  in 
the  declaration  mentioned,  ia  carried  on  in 
violation  of  that  act.  That  it  is  obviously 
carried  on  for  profit  under  the  provinons 
of  the  act  in  uie  declaration  mentioned* 
That  the  indorsement  of  a  bill  constitutes 
a  contract,  and  is  a  contract  within  the 
meaning  of  the  said  third  section  of  the  57 
Geo.  S.c.  99.  That  tlie  bill  being  indorsed 
to  the  co-partnership  in  the  way  of  their 
trade  of  a  banker,  it  is  to  be  presumed  tfhat 
it  was  so  indorsed  for  their  gain  and  pro- 
fit, but  the  plea  avers  that  it  was  indorsed 
for  their  gain  and  profit  as  bankers.  Thak 
the  plea  is  well  pleaded  in  form  as  well  as 
substance,  and  that  it  follows  the  language 
of  the  Srd  section  of  the  67  Geo.  3,  c,  99> 
and  is  sufficiently  explicit. 

This  case  was  argued  in  Michaelmas 
term,  and  the  argument  was  confined  to 
thegroundofwhe^erthetradeor  bosioesa 
of  a  banker  was  within  the  statute. 

Sir  W.  W.  FolUtt  in  support  of  the  de- 
murrer.— The  plea  is  no  answer  to  the 
action.  The  important  question  to  be 
considered  is,  whether  the  statute  5  7  Geo.  3. 
c.  99,  renders  void  all  contracts  of  every 
description  entered  into  by  a  partnership 
firm,  one  or  more  of  whom  may  be  a  spiri* 
tual  person.  The  plaintifls  in  this  caae 
are,  in  filet,  the  Company  of  the  Northern 
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and  Central  Bank  of  Ei^land,  who  sue  by 
their  registered  officer ;  and  the  Court  is 
called  upon  to  decide  tliat  every  contract 
it  enters  into,  is  void;  that  it  can  enforce 
the  payment  of  no  debt,  nor  sue  upon  any 
negotiable  instrument  whatever,  because, 
among  its  body,  there  is  one  or  more 
spiritual  persons ;  and  it  must  be  contended, 
not  only  that  such  a  company  is  prevented 
from  recovering,  but  that,  where  a  party 
knowingly  enters  into  aeon  tract  with  them, 
that  contract  cannot  be  enforced  against 
the  company;  and,  that  penalties  to  a  great 
amount  may  be  enforced,  not  only  against 
the  spiritual  persons,  but  all  others  in  part- 
nership with  them ;  and,  it  may  be,  against 
all  knowingly  dealing  with  them.  Ko 
such  conitruction  can  be  given  to  the  act, 
but  upon  a  strained  interpretation  of  it ; 
DOT  wUl  it  be  adopted,  unless  it  is  perfectly 
clear  that  the  construction  contended  for 
was  the  intention  of  the  legislature ;  but 
the  words  necessarily  import  a  different 
meaning  (1).  Section  3,  prohibits  spiritual 

(1)  Seetion  S  enacts,  "  That  no  spiritaal  person 
having  or  holding  any  dignity,  preband,  canonry, 
benefice,  stipendiary  curacy,  or  lecturesbip,  sb^l 
by  himself,  or  by  any  other  for  him,  or  to  Lis  use, 
engige  in,  or  carry  on  any  trade  or  dealing  for  zaia 
or  profit,  or  doal  in  any  goods,  wares,  or  merehaa- 
dise,  by  buying  and  selling  fiwloere,  gun,  or  profit, 
in  any  market,  fair,  or  other  place,  upon  pain  of 
fbrfeiting  (he  raloe  of  the  goods,  wares,  end  mer- 
cbandtses,  by  bim  or  by  any  to  his  ase  bti^ned 
and  bought  to  sell  i^in,  contrary  to  the  proTisions 
of  this  act ;  and  that  every  bai|psin  sod  contract  so 
made  by  bim  or  hy  any  to  bis  use  in  any  snob  trade 
or  deaung,  contrary  to  this  act,  shall  be  atterly 
T«d,  and  of  none  eiraot ;  and  the  one-half  of  every 
wch  forfaiiure,  shall  go  to  bis  Majesty,  and  the 
other  half  to  him  that  will  sue  for  the  same." 

Section  4  enacts,  "  That  nothing  in  this  act  con- 
tsined,  in  relation  to  bis  being  engaged  in  trade 
or  dealing,  m  baying  or  setlii^f,  aball  extend,  or  be 
eoBstmed  to  extend  to,  or  to  subgeet  to  any  peaal^ 
or  forfeiture,  any  spiritaal  person  for  keeping  a 
school  or  seminary,  or  acting  la  a  sehoolmsster,  or 
tutor,  or  instructor,  or  being  in  any  manner  con- 
cerned or  engaged  in  giring  instruction  or  educa- 
tion for  profit  or  reward,  or  for  buTiog  or  eellii^, 
or  doing  any  other  act,  matter,  or  thing  in  the  con- 
duflt  of,  or  carrying  on,  or  in  relation  to  tbe  ma> 
nagement  of  any  sscb  school,  seminary,  or  «npl(ty> 
ment ;  or  to  any  spiritual  person  wbatitrer,  for  the 
bujring  of  an^  goods,  wares,  or  mercbandiaea,  or 
articles  or  things  of  any  description,  which  shall, 
without  fraud  or  covin,  be  bought,  to  tbe  intent 
and  purpose,  at  the  buying  thereof,  to  be  used  and 
employed  by  tbe  spiritual  person  buying  the  same 
fat  hia  fiunily  or  ia  bis  hoosehold,  and  after  the 
bayii^  o(  any  aoeh  goods,  wsrss,  or  merelisndlscs* 


persons  from  carrying  on  any  trad«  or 
dealing,  by  buying  and  selling  for  lucre, 
&c.,  and  then  imposes  a  penalty  by  fbrfei- 
ture  of  the  goods  by  tbem,  or  to  their  use, 
bargained  and  bought  to  sell  again  ;  the 
penalty  (which  is  the  forfeiture  of  tbe 
goods  bought)  attaches  only  in  cases  of 
buying  and  selling  it  is  clearly  confined 
to  cases  of  buying  and  selling,  and  the 
prohibition  has  no  more  extended  sense, 
but  is  explained  by  and  co-extensive  with 
the  penalty.  But  it  may  be  said,  that  the 
act  applies  to  other  than  cases  of  mere 
buying  and  selling,  from  the  words  of  sec- 
tion 4,  "That  nothing  in  this  act  contained, 
shall  extend,  or  subject  to  any  forfeiton 
or  penalty,  any  spiritual  person  for  keep- 
ing a  ichool  or  seminary,  or  acting,"  &c. 
But  it  cannot  be  contended  that  the  men 
act  of  instruction,  was  a  trade  or  dealii^ 
within  the  meaning  of  the  preceding  sec- 
tion, or  that  the  mere  profession  of  a 
schoolmaster  was  the  thing  intended  to  be 
excepted ;  the  object  was  to  protect  the 
buying  and  selling,  which  was  incident  to 
such  an  occupation,  and  to  prevent  such  a 
baying  and  selling  from  constituting  a 
person  a  trader  within  the  bankrupt  lawfc 
Again,  the  words  of  the  4th  section  are, 
that  nothing  in  this  act  contained  ia  relation 
to  being  engaged  in  trade  or  dealing  shall 
*'  subject  to  any  penalty  or  forfeiture,  any 
person,"  &c.  By  tbe  former  section,  a 
penalty  or  forfeiture  tmly  attached  for  bay- 
ing and  selling. 

[Aldbrsok,  B. — The  preamble  of  the 
act  speaks  of  consolidating  "  the  several 

or  articles  or  things,  the  selling  the  same  agaiai 
or  any  part  tberet^,  which  sncb  person  may  Mt 
want  or  choose  to  keep,  although  the  same  dm/ 
have  been  sold  at  any  advanced  prtea  beyond  that 
which  may  have  been  given  for  tbe  sane;  or  fa 
any  baying  or  selling  again  for  say  laeie,  fin,  w 
profit,  of  an?  manner  of  cattle  or  con,  or  sAw 
matters  or  toinga  whatever,  necessary,  proper,  or 
convenient,  to  be  bought,  sold,  kept,  or  maintaiaed 
b^  any  spiritual  person,  or  any  other  person  for 
bim,  or  to  hia  use,  for  ibe  occupation,  aanwiag^ 
improving,  pasturage,  or  profit  of  any  glcbr,  de- 
mesne, faims,  lantla,  lenemenis,  or  berenitaaiiaii 
which  may  belawftilly  held  and  occupied,  posaeaaed 
or  enjoyed  by  such  spiritual  person,  or  any  otbar 
for  him,  or  to  hia  use ;  Provided  alwara,  ibat  ee- 
thing herein  contained  shall  extend  or  becoastiaad 
to  extend  to  authorise  any  aacb  apirioml  pciasa 
to  sell  any  ostde  or  com,  or  other  matten  or  tbi^ 
asafortsudiin  paisoa,  ia  aiw'mikot,lhir,nplMe 
oTpabUc  sale." 
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Imm  relating  M  spiritD«l  peroop*  holdvM 
of  Svmtt  w-  to  boying  wd  veUuqgi  vim 
for  fvforcing  of  reaidei^  and  nuinteBanfm 
ef  stipendiary  curates."] 

SectioD  4  excepts  SDOtber  case  from  thfi 
operation  of  the  act,  namely,  the  wjliog 
siguB,  though  at  an  advanced  price,  certain 
goods,  wares,  a^d  merchandises,  which  the 
spiritual  person  may  not  want  or  choos« 
to  keep.  These  two  sections,  and  the  pre? 
ftmhie,  clearly  shew  that  the  prohibition  is 
from  buying  and  selling  only*  But,  If  the 
indorsement  to  this  company  makes  this 
bill  a  contract  and  bargain  with  them* 
whidii  by  this  aet,  is  utterly  void  and  of 
none  effect,  what  would  be  the  conse-r 
quence  of  the  company  having  indorsed  it 
to  another  party  for  a  good  couideratiqn  f 
Vonld  the  ioefendant  be  liable  tQ  such  aub- 
•equeat  indorsee?  The  defendant  naust 
BtiU  deny  his  liability  from  hia  delivery  to 
the  company.  In  so  penal  an  act,  nothing 
will  be  intended  beyond  the  clear  words. 

[Autsasoii,  B. — This  is  a  mere  consoU- 
elation  of  the  old  statute  ai  Hen.  &■  c  13. 
Has  tlwre  been  no  case  decided  upon  that  ?] 

Mmde,  contra. — Oq  reference  to  the  old 
statute  21  Hen.  6.  c.  13,  this  new  statute 
will  not  be  found  to  be  a  consolidation  <rf 
that  aec  The  provisioop  of  the  former 
ttatnte  are  very  difierent,  and  the  later 
act  ia  not  a  mere  adoption  of  them  (2). 
The  prdiibitions  in  the  two  acts  differ  very 
materially.  By  the  Srnt,  every  spiritud 
person,  regular  or  secular,  is  prohibited 
trom  one  kind  of  trading  only.  But,  upon 
the  passing  of  the  later  statute,  trade  was 
tn  a  very  diSerrat  condition.  It  was  not 
merely  carried  on  in  cattle,  corn,  lead,  tin, 
&e.,  but  it  was  also  carried  on  by  trans- 

(t)  SactienSoftl  H«a.  a.<.  IS.  is,  "  TbM  no 
qiiritaal  panco  or  penou.  uoular  or  xogolar,  of 
what  Mtate  or  degree  ■oerer  Hkvy  he,  aball  from 
iMiHMAntb  by  biuMir,  nor  bj  say  otber  for  fain, 
Mor  Is  hit  QM,  bargiiB  mai  buy  to  mU  sgmia  for 
SBT  laoM,  giu.  mt  piofit,mtny  Mariiels,  bin,  or 
otnsr  placw,  uy  manner  of  oattle,  com,  lend,  tin, 
fatdM,  lettbvr,  toUow,  fish,  wool,  wood,  or  any 
manner  of  nctn^l  or  mercbandiye,  what  kiqd  soever 
Uwy  betff.  epon  pun  <o  forfeit  treble  tbe  veloe  at 
•vacythiitf  .by  diem,  oc  hj  my  to  thoir  ass,  bar* 
^fainad  -saa  bought  tg  aell  agfUDi  eoatwy  to  tbU 
act;  ind  tbtt  erer^  wndi  bvgain  and  qont'Mt 
hereafter  to  be  made  by  tbem,  or  1^  any  to  diair 
nee,  contrary  to  tbis  ast,  iball  be  ntteriy  void  aad 
•f  Booe  eieet." 

New  Bbkiks.  Tll.»Buna.  Ph 


wtiqn*  in  bilU  of  exjebwige,  «9cuntieib 
stopks,  mud  many  other  ways  than  thp«# 
•oivoerated  in  the  ^rly  sttitute.   The  act 

of  57  Geo,  3.  IS  more  restriQt^d  in  f>nft 

sense,  as  being  only  applicable  tobeneilcej 

persons,  but  it  is  iihui:  rxtnislve  in  it-S 
proiiibition,  and,  pre\iously  to  speaking  of 
"buying  and  selling,"  has  studiously  in- 
serted words  coinpreliensivu  enough  to  in- 
clude every  kind  of  de-'iling ;  tlie  beneficed 
person  shall  not  "engage  in  or  carry  on 
any  trade  ordetJing."  This  will  not  be 
COJlKfUOd  as  a  penal  act,  but  full  force  and 
efSb^p^  be  given  to  a  statute  so  highly 

remedial.  It  need  not  be.ii!|;!iMSf^^^  tb|t 
no  penalty  has  been  ine«fi<i^i  n(H^ 
uH^it  .tp  be  inferred.  The  construction 
Mte  QOQtended  for,  is  in  accordance  with 
the  literal  reading  of  the  words,  that  a  per-r 
son  shall  not  engage  in  or  carry  on  "  any 
trade  or  dealing."  This  is  a  dirt'Ci  proiii- 
bition; and,  if  it  simply  restud  there,  tlie 
spiritual  person  engaged  inone  or  tlieotlier, 
eould  bring  no  action;  but,  in  addition, 
there  is  an  express  TpmS/^^^  <^ 
tract  shall  be  void. 

[AxDEKsoH,  B. — "Every  contract  sq 
made  in  any  such  trade  or  dealing  shall 
be  void."  The  word  "  aucb"  would  hf!  un-* 
necesaary,  udIcm  it  w«»  intended  to  b«va 
reference  to  wbst  bad  gone  before.^ 

Every  such  contract  meany  to  iii!:lude 
every  contract  in  both  atiUuAas.  The  ,vw4 

coitraet"  so  ftoamie  haa  Mt  heien  n^n* 
tioDed  b^bre  in      later  stotnte. 

[Au>BasoN,  B. — The  word  "bargain" 
govf^ns  the  word  "so."] 

The  word  "  oontract"  is  in  the  fijrst; 
Acewding  to  the  ^construction  of  the  othcw 
side,  any  dean,  or  archdeacon,  or  beneficed 
person  may  be  a  member  of,  and  engaged 
in  the  dealings  of  the  stock  eiwliaage,  or 
may  be  ofany  trade  that -does  not  iaeludfl 
buying  and  selling  to  sell  again. 

[pABKE,  B. — Is  there  any  .diS*erencp 
between  a  j«iiut'Btook  bank,  and .  we  with 
thvee  or  lour  pavtnen  I  or  whiat  would  ^ 
die  consequence  of  aapiritusA  persotibeinr 
cScecutor  to  oqe  .of  a  trading  jpartnejr^ip  ?J 

7%at  woiUd  not  be  a  de^wg  or  tra4>Qg 
withia  the  saeaning  9f  the  act,  i£  the  sivi- 
ritual  person  did  not  eonoerp  bimsdf  in 
the  business  any  more  than  was  necessary 
in  his  clMuraoter  jotf  executor.  Tlie  statute 
Q 


Digitized  by 


114 


EXCHEQUER  OF  PXEAS : 


of  67  Geo.  3.  uses  words  embracing  all 
cases  of  trade  and  dealing  for  the  party's 
own  lucre  or  profit,  and  in  very  terms 
includes  this  case. 

Sir  ff.  W.  Folkft  replied. 

Chtr.  adv.  vult. 

And  now  the  judgment  of  the  Court  was 
delivered  by — 

Lord  Abinobr,  C.6.— This  is  an  action 
brbught  against  the  defendant  as  drawer 
and  indorser  of  a  bill  of  exchange,  by 
Creorge  Hall,  as  one  of  the  public  officers 
of  certain  persons  united  in  copartnership 
ibr  the  purpose  of  carrying  on  business  as 
bankers  in  Manchester  and  elsewhere,  by 
the  name  and  description  of  the  Northern 
and  Central  Bank  of  England,  under  and 
by  virtue  of,  and  according  to  the  form  and 
efieet  of  the  sutute  of  7  Geo.  4.  e.  46, 
for  "  the  better  regulatiiu  copartnerships 
of  certun  l»nkers  in  England." 

The  defendant  pleads,  that  the  bill  of 
exchange  was  made  and  indorsed  and  de- 
livered to  the  plaintiff,  and  the  promise  in 
the  declaration  mentioned  was  made  by 
the  defendant,  after  the  passing  of  the  sta- 
tute entitled,  '  An  Act  to  consolidate  and 
amend  the  laws  relating  to  spiritual  per- 
sons holding  of  fanns,  and  for  enforcing 
the  residence  of  spiritual  persons  on  their 
benefices,  and  for  the  support  and  main- 
tenance of  stipendiary  curates  in  Eng- 
land.' That  two  persons,  of  the  names  of 
Richard  Basnett  and  Rowland  Blaney  were 
spiritual  persons,  and  were  partners,  con- 
cerned in  the  csrryii^  on  the  said  co-part- 
nership) or  banking  company ;  that  the  said 
trade  is  csrried  on  as  w^l  for  the  gain  and 
profit  of  the  said  two  spiritual  persons,  as 
of  the  several  other  persons  concerned. 
That  the  indorsement  and  delivery  of  the 
bill  by  the  defendant  to  the  said  copart- 
nership, were  and  are  a  contract  made  by 
the  defendant  with  the  said  co-partnership^ 
so  including  and  comprehending  these  two 
spiritual  persons  in  the  way  of  their  trade 
»r  business  of  a  banker,  as  well  for  their 
gain  and  profit,  as  for  the  gain  and  profit 
of  the  several  other  penons*  members 
thereof,  and  the  same  with  respect  to  the 
promise,  contrary  to  the  form  of  the  sta- 
tnle.  To  this  plea  the  plaintiff  has  de- 
moned.    Thera  are  grounds  of  special 


demurrer  suggested ;  but  as  oar  attention 
has  not  been  called  to  these  in  argument, 
and  as  the  Court  is  not  altogether  agreed 
upon  the  objections  so  raised,  we  are  not 
prepared  to  give  any  Judgment  upon  them, 
till  further  ai^ument;  but  as  we  have  been 
pressed  several  times  for  our  opinimi  upon 
the  point  which  has  been  arguetl,  and  which 
is  said  to  be  of  great  and  immediate  im- 
portance, and  as  we  entertain  no  doubt  on 
that  point,  we  think  it  right  not  further  to 
postpone  our  judgment  upon  that  which  is 
the  principal  ground  of  the  demurrer, 
namely,  that  the  trade  or  business  of  s 
banker  is  not  within  the  intent  and  mean- 
ing of  this  statute. 

The  question  arises  nptm  the  constnic- 
tion  to  be  given  to  the  statute  57  Geo.  S. 
c.  S9. 8.  S,  whieh  enacts,  **  That  no  spiri- 
tual person  shall,  by  himself  or  by  any 
other  for  himself  or  to  his  use,  engage  in 
or  carry  on  any  trade  or  dealing  for  gam 
or  profit,  or  deal  in  any  goods,  wares,  or 
merchandises,  by  buying  and  selling  for 
lucre,  gain,  or  profit  in  any  market,  fair, 
or  other  place,  upon  pain  of  forfeiting  the 
value  of  such  goods,  wares,  and  merdiao- 
dises,  by  him  or  by  any  to  bis  use  bar- 
gained and  bought  to  sell  again,  contrary 
to  the  provisions  of  this  act.  And  that 
every  bargain  and  contract  ao  made  by 
him,  or  by  any  to  his  nse,  in  any  sudi 
trade  or  dealing,  contrary  to  this  act,  shaO 
be  utterly  void  and  of  none  eflect.** 

The  defendant  nmtends,  that  the  coa- 
traet  is  made  void  by  the  act  of  parlianeat, 
inasmuch  as  spiritual  persons  are  fothid- 
den  to  trade,  and  the  act  has  made  void 
all  bargaiiM  and  contracts  made  by  them  ia 
any  such  trade  or  dealing ; — thst  whether 
the  co-partnership  consists  of  many  or  few 
members  makes  no  difference ; — chat  these 
two  spiritual  persons  are  equally  interested 
with  the  others,  and  that  if  this  action  can 
be  maintained,  ao  it  might,  even  if  the  two 
spiritual  persons  were  me  only  partners  in 
the  cxincem. 

And  this  wss  hardly  contested  by  the 
counsel  for  the  plaintiff;  buthe  coateoded, 
that  banking  is  not  a  trade  or  business  in 
contemplation  of  the  act  of  parliament; 
that  the  statute  of  57  Geo.  5.  was  intended 
to  consolidate  the  lasss  respecting  spiritual 
persons,  not  to  oUarge  them ;  and  that 
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tbis  3rd  sMtxm  wu  intended  to  re-enaet 
the  5th  and  6th  sections  of  the  ttatnte  of 

il  Hen.  8.  c.  IS. 

The  firit  observadoo  to  be  made  on  this 
argument  is,  that  the  statute  professes  to 
do  more  than  consolidate  the  former  laws 
— it  is  an  act  to  consolidate  and  amend. 
The  second  is,  that  the  preamble  recites 
that  doubts  have  arisen  upon  the  con- 
itmction  of  some  of  the  said  statutes,  and 
it  is  therefore  necessary  that  such  provi- 
sions of  the  said  acts  should  be  explained, 
and  otker  pnmtUm  madet  and  that  the 
sercnd  laws  rdating  to  spiritual  persoAs 
holdii^  of  &nns>  and  to  buyii^  and  sell- 
ing, and  for  enforcit^  the  residence  and 
the  maintenance  of  stipendiary  curates, 
ahould  be  consolidated. 

Then  the  8rd  section  enacts,  "That  no 
apiritual  person  shall  by  himself,  or  by  any 
other  for  himself  or  to  his  use,  engage  in 
or  carry  on  any  trade  or  dealing  for  gain 
or  profit."  These  words  are  as  general 
as  can  be  employed,  "  any  trade  or  dealing 
for  gain  or  profit."  It  then  proceeds  to 
copy  the  words  in  the  statute  of  Hen.  8. 
It  appears  to  us,  upon  consideration,  not 
to  be  a  reasonable  construction  of  this  act 
to  reject  these  general  and  comprehensiTe 
words,  which  are  placed  in  the  foregronnd 
of  the  enactment.  They  are  not  to  be  found 
in  the  21  Hen.  8;  they  are  now  introduced 
for  the  first  time ;  they  constitute  a  clear 
and  distinct  enactment;  they  appear  to  have 
been  introduced  to  further  the  intentions 
of  the  act;  and  we  do  not  feel  ourselves  at 
liberty  to  reject  a  plain  unequivocal  enact- 
ment, and  to  suppose  that  it  was  intro- 
duced there  without  meaning  or  intention. 
If  the  legislature  had  intended  that  nothing 
should  be  forbidden  that  was  not  forbidden 
by  the  statute  of  Hen.  8,  the  obvious 
Gonrse  was  to  employ  the  words  of  that 
statute  and  no  other,  and  not  to  prefix  to 
them  the  enactment  in  question.  The  sta- 
tute of  Hen.  8.  was  framed  with  especial 
view  to  the  sort  of  trade  then  usually  car- 
ried on ;  and  the  legislature  may  be  well 
noderstood  to  contemplate  the  variety  of 
modes  in  which  trade  is  now  carried  on, 
and  to  direct  its  prohibition  against  trade 
mod  business  carried  on  by  spiritual  per- 
sons, whatever  shape  it  may  assume.  Can 
it  be  supposed,  that  in  its  anxiety  to  reacue 
spiritual  perstms  from  the  suspioon  of 


those  worldly  cares  and  habits,  which  tradtf 
and  dealing  for  gain  and  profit  are  sup- 
posed to  generate,  it  would  have  exposed 
them  to  the  possibility  of  becoming  bank- 
ers or  exchange  brokers  ? 

It  has  been  argued,  on  the  part  of  the 
plaintiff,  that  the  intention  of  the  legisla- 
ture was  to  forbid  that  sort  of  trade  or 
dealing  only  which  consists  of  buying  and 
selling,  because  the  penalty  must  be  taken 
to  be  co-extensive  with  the  offence,  and 
there  ia  no  penalty  except  the  forfeiture 
of  the  goods  bou^t.  But  there  is  nothing 
inconsistent  or  unusual  in  an  act  attaching 
a  penalty  of  the  forfeiture  of  goods,  where 
there  are  goods  to  be  forfeited ;  and  where 
there  are  no  goods  to  be  forfeited,  simply 
avoiding  the  contract.  All  usurious  con- 
tracts are  avoided  by  statute;  but  there  is 
no  penalty  except  upon  the  actual  taking 
of  unlawful  interest.  But  a  comparison  of 
the  statute  of  5  7  Geo.  3.  with  that  of  Hen.  8, 
affords  a  strong  inference  against  the  ar- 
gument. The  words  by  which  contracta 
are  made  void,  appear  to  refer  more  espe- 
cially to  that  early  part  of  the  section  which 
forbids  spiritual  persons  to  trade.  The 
words  uken  from  the  statute  of  Hen.  8. 
may  be  considered  as  a  parendiesis,  ex- 
cluding which  the  clause  will  run  thus : — 
'*  That  no  spiritual  person  shall,  by  himself 
or  by  any  other  for  himself  or  for  his  use, 
engage  in  or  carry  on  any  trade  or  dealing 
for  gain  or  profit ;  and  that  every  bar- 
gain or  contract  so  made  by  him  or  by  any 
for  his  use,  in  any  such  tirade  or  dealing 
contrary  to  this  act,  shall  be  utterly  void 
and  of  none  effect."  The  words  in  the 
latter  part  of  the  section,  "such  trade  or 
dealing,"  appear  to  refer  to  the  worda 
"  trade  or  dealing"  in  the  early  part  of  the 
section.  In  that  part  of  the  section  which 
is  copied  from'  the  statute  of  Hen.  8,  al- 
though the  word  "deal"  is  to  be  found, 
the  word  "  trade"  is  not  The  part  of  the 
clause  which  is  copied  from  the  statute  of 
Hen.  8,  except  for  the  purpose  of  forfeit- 
ing the  things  bought  and  sold,  and  bought 
with  intent  to  sell,  might  have  been  omit- 
ted altogether.  We  have  been  strongly 
pressed  with  the  inconveniences  that  may 
result  from  this  construction  of  the  statute. 
We  are  not  insensible  to  them,  but  the 
only  proper  eSeet  of  that  argument  ia  to 
make  the  Court  cautious  in  forming  its 
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jadgtntont.  We  Mnnai,  m  tint  MCoonU 
pttt  a  foreed  conttruction  on  cbe  «ct  of 
tMrlianrnt. 

Jwigment  for  the  defendant. 

Note. — In  coDMqaeoce  of  the  decisioD  in  tbii 
cMf,  tod  to  render  valid  exitiiog  and  futore  coo- 
tfHtU  entered  into  by  certain  aasociationa  or  co- 

Emnenbips,  of  wbich  ipiritaal  petwu  were  or  bad 
em  nnabaM,  an  act  was  patwd  in  1  'Vict.  a.  lO, 
intitaled,  ■  An  Art  to  nake  good  certaia  contracta 
wbicb  have  beeo  or  majr  be  entered  into  hy  certain 
banking  and  olber  co-partoerabip*.*  See  tbta  atatute, 
16  Law  J.  Stat  p.  f  I. 


188S.     >      BfekAlOK      DAVtUm  AMD 
JAn.  12i    i  OTRtBSt 

jiinmpnt — (Seneral  tttue — Admission—' 
CoiTinVt 

The  deel&ration  stated,  that  the  defendantt 
mre  the  ont^t  amd  proprielort  of  a  certain 
ship  or  vessel,  then  m  a  certain  river  neat 
Chester,  to  nit,  tjr.,  and  thereupon  the  plain- 
tiff,  at  the  request  of  the  defendants,  caused 
to  he  shipped  on  board  the  said  vessel,  divers 
goods,  to  be  taken  care  of,  and  securely 
veyed  by  the  defendants,  as  owners  of  the  said 
V€SSel,fi-om  theptabe  ofloaAng  to  Liverpool  s 
and  in  consideratiM  thereof  and  of  certain 
freight  16  the  defendants,  they  proaased  to 
take  due  and  proper  care  of,  and  safely  mtf 
iKcnrHy  carry  the  goods  as  aforesmdi  bnd 
aUhough  the  defendants  then  had  and  ft'- 
eeived  the  goods  to  he  taken  care  of,  yet 
the  defhidants  did  ttot  take  due  and  proper 
enre,  ^c.  Plea,  that  they  did  not  pfonise  in 
manner  and  form  : — Held,  that  by  this  fAea, 
the  defendants  did  not  adhntt  the  allegation 
in  the  declaration,  that  they  were  the  owners 
and  proprietors  of  the  tessk,  tncA  allegation 
being  immaterial, 

Assumpsft.  The  declaration  Btated,  that 
the  defendants  were  the  owners  and  pro* 
prieton  of  a  cert&in  ship  ot  vessel  called 
the  Pradsham  Tradet^  then  in  a  certain 
river  in  Chester,  to  wit,  the  river  Dee,  and 
bonnd  ftcta  thence  to  Liverpeol,  fti  the 
eduMiy  of  Lancastei' ;  and  thereupon  the 
plaintiff  theretofore,  and  before  the  tnakhig 
of  the  protnises,  Sec,  »  wit,  a*.,  at  the 
t^quest  of  the  defendants,  vaumd  to  be 
shipped  and  loaded,  in  and  oh  board  of 
thto  aaM  ship  or  ventel,  so  baSng  in  Uie  said 


river  Dee  a*  aforeaaid,  dmn  gtkA,  to 
wit,  ftc.»  to  be  taken  care  of;  ud  nfefy 
and  securely  carried  and  conveyed  bt  tlrt 
defbndants  m  ownen  of  the  said  s^t « 
vessel,  from  the  said  place  of  loadt^  ts 
Liverpool  aforesaid ;  and  in  oontidmtioa 
Uiereof,  and  of  certain  freight  and  ranrd 
to  the  defendants  in  that  twhalf,  tliey,  the 
defendants,  therenpon  promiKd  to  take  die 
and  proper  care  of,  and  safely  snA  Kcotety 
carry  and  convey  the  e«d  ^mda  as  aforfrt 
said  t  and  although  the  said  defendanbte 
bad  and  rewived  the  said  fooda  to  bs 
taken  care  of,  and  carried  and  cotnrejed 
as  afbresaid,  yet  the  defendsnts  did  set 
t^e  dae  and  proper  care  o(  and  aiMy 
and  securely  carry  and  convey  Ae  nid 
goods,  &c. 

PIm— That  the  defindaiiti  did  nt  fee* 
mise  in  niasmer  and  form. 

At  the  trial,  before  Caldnan,  J.*  at  Ai 
last  Summer  Assises,  at  LinrpDoli  thi 
plaintiflT  gave  no  evidence  that  the  defco* 
dants  were  the  owners  and  proprieton  of 
the  vessel,  but  merely  proved  a  delivery  af 
the  goods  to  the  fcaptatn  on  board  the  ihip 
and  contended,  that  the  ownenhip  «» 
admitted  by  the  plea*  The  case  west  • 
the  jury,  who  found  a  verdict  fbr  the  phsi- 
tiff  for  6/, ;  and  the  learned  Jodge  gn* 
the  defendanu  leave  to  move  to  oM  * 
ttonsuit  on  the  above  point. 

CivfMnrtf  moved  aocordingly;  andoo* 

Wightman  and  ^ddism  shewed  oaie.- 
Tfae  question  tuma  upon  the  wtfrd^^ 
the  declaration*  There  is  a dfatinrtaw* 
ment,  that  the  defendants  were  d»  anvm 
send  proprietors  of  the  veasel ;  end  the  ml 
plea  being  the  general  isstte,  that  they  did 
not  promise  in  manner  and  form,  that  am* 
ment  is  admitted.  The  only  ihing  deawd 
is  the  promise,  and  not  the  character  of  At 
defendants;  they  boght  to  have  deaiedlW 
specially.  They  admit  being  owners  {bj 
deny,  that  being  owners  they  underto* 
and  ptomiaed.  It  itiay  be  conceded,  w 
before'  the  hew  rules,  the  owneiabip  Ma* 
have  heeft  proved  t  bat  their  great  ofcj«t » 
to  narrow  as  much  as  posaibit  the  que«w* 
of  fact.  TheruleofHil.tetw,4Wia.  *» 
Pleadings  in  partivuUr  actions,  tit.*A>* 
sampsit,' states,  "  I*  all  actions  of  awnmp- 
sit,  except  on  biita  of  exchat^  and  prs- 
missory  tiotea,  the  plea  of  non  asMaeM 
ahall  «]peMft  only  an  *  aeMld  hi  ftct  of  Ik 
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expren  contract,  or  promise  all^^*  or  of 
the  Matters  of  ftct  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law  ;" 
and  then  is  the  example  given,  "  In  an 
action  on  a  policy  of  insurance,  the  plea 
will  operate  as  a  denial  of  the  subscription 
to  the  alleged  policy  by  the  defendant,  but 
not  of  the  interest,  of  the  commencement  of 
the  risk,  of  the  Iom,  or  of  the  all^d 
eorapliance  with  warranties.  Pastenger 
Brookes  (1)  is  hardly  an  authority  upon 
this  point,  which  has  not  been  decided. 

[Parks,  B. — That  can  is  more  fiiUy 
teported  in  1  Scott'w  Rep,  460,  wd  is  not 
an  authority  &»  yout] 

[AwiuoM,  B.»MnBt  you  not  shttw  that 
the  defoidaate  made  the  contractf  whethet 
they  wen  ownen  or  not  t] 

The  case  is  just  the  same  as  if  it  had 
been  proved  at  the  trial,  that  the  defendants 
had  admitted  they  were  owners  of  the 
vessel.  The  eiumple  given  under  the  same 
head  as  to  carriers  is,  "  In  actions  against 
earners  and  other  bailees,  for  not  deliver- 
ing or  not  keeping  goods  safe,  or  not  re- 
timiing  them  on  request,  and  in  actions 
a^unst  agents  for  not  accounting,  the  plea 
Will  operate  as  a  denial  of  any  express  coo* 
tract  to  the  effect  alleged  in  the  dedaratiottt 
and  of  such  hailment  or  employment  as 
frooU  raise  a  promise  in  law  to  the  effect 
alleged,  bat  not  of  the  breach."  If,  tben» 
the  baUment  was  proved,  namely,  a  de- 
livery on  board  the  ship,  which  was  ftind 
faan  a  delivery  to  the  defendants,  that 
was  all  that  was  necessary  under  the  gene* 
ral  issue,  and  the  promise  in  law  arose. 
There  is  also  an  allegation,  that  the  defen- 
dants had  and  received  the  goods  to  be 
taken  care  of,  carried,  and  conveyed  as 
aibresaid.   That  is  not  denied. 

CretsmUt  coDtr&,  (Cronwton  waa  with 
bin,)  was  stopped  by  the  Court. 

PAaxB,  B. — This  rule  tot  enteri^  a 
nonsuit  most  be  made  absdate.  The  first 
Averment  in  the  declaration  as  to  the 
townerehip,  may  be  struck  out,  and  it  wiU 
stiU  be  a  good  declaration.  If  the  &ct  of 
ownership  had  been  traversed,  and  other 
facta  oantled,  it  wcmld  hav«  becm  cobtendr- 

(1)  1  BiobN.C.887:  s.e.4LswJ.ltMi.(MA) 
CP.  196. 


edy  that  suolt  a  traverse  was  innnakeriali 
It  cannot  signify  whethet  the  defendants 
were  owners  or  not,  if  they  contracted  at 
owners.  So,  if  the  allegation  as  to  the  re- 
ceipt of  the  goods  were  struck  out,  the  de- 
claration would  be  good.  The  traversing 
of  one  (act  in  the  declaration,  can  be  taken 
only  as  an  admission  of  such  other  facts  as 
are  material ;  and  there  is  no  admission, 
therefore,  that  the  defendants  were  owners* 
because  that  is  wholly  immaterial.  Who 
the  ownei«  were  did  not  appear.  A  de- 
livenr  on  board  to  the  captain  did  not  bind 
the  defendanta,  as  be  was  not  shewn  to  bo 
their  i^ent. 

B0LI.AH0,  B.  and  ALDxasoir,  B.  eon- 
curred. 

JZab  aAfoAile. 


Jan  24  i"  "icholu. 
Pleading—Departwv, 

Indebitatus  assumpsit  /or  goodi  told  and 
delivered,  mud  ««  an  aecwnt  etated.  PUa^ 
that  the  g«od$  were  told,  mud  the  contract 
made  by  the  pltuntiff,  on  a  Sunday,  in  the 
Mwy  of  hie  trade,  contrary  to  the  gtatute. 
Rtp^eatkm,  that  the  ddendant  rttamed  and 
uud  the  goods : — Held,  s^ion  demiirrer,  thtU 
the  replkatim  nrat  bad^  aeitdidmt  all^ 
any  new  pnmUe,  arising  from  the  rdmmng 
and  using  ^  the  goods* 

Jndebiiatus  asmmptit  for  goods  sold  and 
delivered,  aud  upon  an  account  stated. 

Plea — That  the  goods  were  sold  by  the 
plaintiff,  and  the  contract  made  by  him  on 
a  Sunday,  in  the  ordinary  way  of  his  trader 
contrary  to  the  sutute. 

Replication — ^That  although  the  goods 
were  sold  as  in  the  plea  mentioned,  yet  the 
defendant  kept  and  retained,  and  used  and 
consumed  the  goods,  and  never  returned 
them. 

Special  demurrer,  en  the  ground*  that 
the  replication  was  a  departure,  and  that 
it  did  not  traverse  or  deny*,  or  confess  or 
avoid  the  plea,  or  allege  a  new  promise 
from  the  retaining  of  the  goods. 

Martin,  in  support  of  the  demurrer. — 
The  promise  in  the  declaration  is  a  pro- 
mise upon  the  delivery  of  the  goods,  and 
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the  plea  says,  that  that  promise  was  made 
on  Sunday.  The  plaintiff  should  have 
newly  assigned  a  fresh  promise,  arising 
from  the  use  of  the  goods;  instead  of  that, 
he  merely  alleges,  that  the  defendant  re- 
tained them.  This  is  a  clear  departure — 
Williatiu  V.  Paul(l)  was  not  decided  upon 
the  ground  of  departure.  In  Read  v.  Rann 
(2),  Parke,  J.  says,  "In  some  cases  a  spe- 
cial contract,  not  executed,  may  give  rise 
to  a  claim  in  the  nature  of  a  gmntum 
meruit — e.  g.  where  a  special  contract  has 
been  made  for  goods,  and  goods  sent,  not 
according  to  the  contract,  are  retained  by 
the  party  ;  there,  a  claim  for  the  value  on 
a  quaiUum  valebant  may  be  suppctfted ;  but, 
then,  from  the  circumstances,  a  new  con- 
tract may  be  implied."  In  the  present  case, 
if  a  new  cause  of  action  arose  from  the 
circumstances,  the  plaintiff  should  have 
newly  assigned. 

Curzon,  contra. — This  is  no  departure. 
Since  the  new  rules,  the  plaintiff  may  go 
on  a  special  count,  or  the  indebitatus  count. 
The  replication  shews  that  the  plaintiff  in- 
tended to  recover  upon  a  quantum  wUebanU 
fVilUamM  V.  Paul  is  an  auUiority. 

Lord  Abinobr,  C.B. — I  think  the  repli- 
cation 18  bad.  The  plaintiff  should  have 
made  it  clear,  that  there  was  a  new  pro- 
mise from  retaining  the  goods. 

Paskb,  B.— The  ^lamtiff  should  have 
set  out  in  his  replication  a  good  and  valid 
contract,  that  the  defendant  retained  the 
goods,  and  prqmised  to  pay  for  them  ;  the 
mere  keeping  of  the  goods  is  only  evidence 
of  a  contract,  and  no  promise  is  stated  sub- 
sequent to  the  retainer.  If  the  decision  in 
WilUams  v.  Paul  be  correct,  about  which 
I  give  no  opinion,  the  plaintiff  has  not 
brought  himself  within  that  case.  The 
Court  there  proceeded  upon  the  express 
promise  made  subsequently  to  the  retainer. 
The  replication  is  clearly  bad,  and  the 
judgment  must  be  for  the  defendant. 

BoLLAHD,  B.  and  Gdrmbt,  B.  concur- 
red. 

(1)  6  Bin;.  65S ;  a.  c  8  Uw  J.  lUp.  CP.  tBO. 
(t)  10B.&C.441;a.e.BUirJ.lUp.K.B.144. 


SHARE  AKD  AMOTBEE,  AS8I0- 
MBE8  OP  JOHBB,  A  BAXKEUR, 
V.  WARING. 

Bankrupt — Act  of  BankntfUet/ — Depon- 
tions — EtideM9— Railway  Act. 

In  an  actum  by  attigneet  of  a  banJm^ 
for  not  accepting  tkaret  in  the  Great  W ettern 
Raiiway,  wiuck  the  bankrmpt  had  amtracted 
to  convey  at  a  time  which  happened  smbte- 
guently  to  hit  bankruptcy^  averring  a  tender 
of  the  certi^ate*  of  tuck  tkaret  by  the 
plain^ff-^he  defendant  pleaded,  JSnt,  tiat 
there  wat  no  tut  of  bankniptey;  teemd,  that 
the  only  act  of  bankn^atof  wa$  eoneerUd 
h^meen  the  bankrupt  and  Ike  petitioni^ 
creditor;  tkrrd,  that  tke  j^amt^t  were  mt 
preprietert  of  the  tkaret;  fourik,  that  tkey 
dia  not  tender  eertijicates  of  tke  tkaret, 
Tke  act  of  bankruptcy  eontitted  m  a  general 
order  to  be  denied  ( which  the  jury  found  to 
be  with  the  intent  to  delay  crediiort  Jfbutm 
one  watt  *n  f^i>  denied,  and  the  bankrupt 
eUd  not  accrete  lumielf:  queere,  whetker  a 
good  act  of  bankruptcy.  Quaere,  likemite, 
whether,  at  the  delivery  wat  ttAsequent  to 
tke  bankruptcy,  this  wat  "  a  debt  or  demand 
for  which  the  bankrujH  might  kaoe  tutttamd 
an  action,"  within  the  meamng  of  6  Geo.  4. 
e.  16.  t.  9i,  to  at  to  make  the  depontitnt 
eatelutive  eotdenee  of  the  matten  therein 
contained.  But  even  (/*  it  were  tuck  a  dbk 
or  demand — semble,  that  evidence  miglU  ke 
given  to  thew  that  tke  act  <^  bankn^pUy 
therein  atated  was  concerted.  Semble,  that 
the  second  plea  would  not  be  goodon  a  melipn 
for  judgment  non  obstante  veredicto,  be- 
cause every  concerted  act  of  bankruptcy  it 
not  necetaarily  invaUd. 

To  prove  the  ownerskip  of  tkaret  undir 
the  Great  Western  Railway  Act,  5  4-6 
WiU.  4.  c.  cvii,  it  is  not  enough  to  shew 
that  the  alleged  owner's  name  it  entered  at 
vendee  of  the  shares  in  the  company's  register 
book  of  trantfert  (sccImm  168). 

The  cerlijcates  tendered  by  the  plam^ 
neUher  coekmned  thar  nanue  at  ervmsl 
prtmrietora  (teeUon  147),  nor  tkewedaeg 
tndortement  to  tkem  as  trantfereea  (aecfiM 
158),  hU  were  in  the  names  ^  tkirdpartm: 
— Held,  that  tuck  certificate*  were  tntt^fieieutt 
at  not  shewing  a  tUle  to  convey  in  tmeparly 
conveying. 
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Declaration  stated,  that  before  Jones 
became  a  bankrupt,  and  after  the  making 
of  a  certain  act  of  parliament,  passed  in  the 
S  &  6  Will.  4.  for  making  the  Great 
Western  Railway,  the  defendut  bargained 
for  and  boueht  of  Jones,  and  Jones  then 
sold  to  the  defendant,  100  shares  in  the 
luidertaking  called  the  Great  Western 
Railway,  to  be  conveyed  to  the  defendant 
on  or  before  the  31st  of  March  then  next, 
and  to  be  then  paid  for  by  the  defendant ; 
and  thereupon,  in  consideration  of  the  pre- 
mises, and  that  Jones  hsd  then  promised 
the  defendant,  at  his  request,  that  the  cer- 
tificates of  the  said  shares  should  be  deli- 
vered, and  that  the  said  shares  should  be 
conveyed  to  the  defendant,  at  the  time  and 
in  the  manner  aforesaid,  the  defendant 
then  promised  the  said  Jones  to  accept  the 
said  shares,  and  to  pay  for  the  same  at  the 
time,  &c.  aforesaid.  Averment,  that  after 
the  bankruptcy  of  Jones,  and  before  and 
at  die  time  specified  in  the  said  contract, 
to  wit.  on  the  said  31st  of  March,  the 
plaintifls,  so  being  such  assignees  as  afore- 
said, tendered  and  offered  to  the  defendant 
the  certificates  of  100  shares  in  the  said 
railway ;  and  also  offered  to  the  defendant 
to  convey  to  him  the  said  100  shares,  in 
the  manner  and  according  to  the  form  by 
the  said  statute  in  that  behalf  provided, 
'  they,  the  plaintiffs,  then  being  the  proprie- 
tors of  the  said  100  shares,  and  then  hav- 
ing a  good  right  and  title  to  convey  the 
same  in  manner  aforesaid.  Breadi,  &e. 

Pfeof — First,  non  assumpsit;  second, 
that  Jones  did  not  commit  any  act  or  acts  of 
bankruptcy  whatsoever  before  the  issuing 
of  the  fiat ;  third,  that  the  act  of  bank- 
ruptcy, upon  and  under  which  alone  the 
said  Jones  was  found  and  declared  to  be 
■uch  bankrupt  as  aforesaid,  was  an  act  of 
bankruptcy  wholly  concerted  unlawfully 
between  the  said  Jones  and  the  plaintin 
Hare,  which  said  Hare  was  the  petitioning 
creditor ;  and  that  Jones  did  not,  at  any 
time,  commit  any  other  act  of  bankruptcy. 

Replication,  that  the  act  of  bankruptcy, 
upon  and  under  which  the  said  Jones  was 
found  to  be  a  bankrupt,  was  and  is  good 
and  valid  in  law,  and  was  not  nor  is  con- 
certed. 

Sixth  plea,  that  the  plaintiffs  were  not 
the  proprietors  of  the  said  100  shares,  or 
any  of  them,  nor  had  they  good  right  and 


title  to  convey  the  same.  Seventh,  that  the 
plaintiflb  did  not  lender  or  ofibr  to  the  de- 
fendant the  certificates  of  the  said  shares, 
nor  did  they  offer  to  convey  the  said 
shares,  or  any  of  them,  in  the  manner  and 
according  to  the  form  by  the  said  statute 
provided. 

The  cause  was  tried  before  Tindal,  C.J., 
at  the  Summer  Assizes  for  Bristol.  It  ap- 
peared in  evidence,  that,  on  December  13, 
1836,  Jones  sold  to  the  defendant  100 
shares,  as  stated  in  the  pleadings ;  and  a 
bought  note,  expressed  in  the  following 
terms,  was  signed  and  delivered  by  the 
former  to  the  latter : — 

'*  Bought,  through  George  Edwards, 
broker,  of  £.  Jones,  Esq.,  100  shares  in 
the  Great  Western  Railway,  at  StOl.  per 
share,  premium,  for  on  or  before  the  31st 
of  March  next. 

(Signed)  Samuel  Waring." 

A  similar  sale  note  was  delivered  to  the 
defendant.  Jones  being  in  difHculties,  on 
the  13th  of  January  directed  bis  son  to 
deny  him  to  any  one  who  called ;  but  it 
was  not  shewn  that  any  one  was  actually 
denied,  or  that  the  bankrupt  retired  to  a 
distant  part  of  the  house,  or  secreted  him- 
self. On  the  17th  of  January,  a  fiat  in 
bankruptcy  issued  against  him,  under  which 
Hare,  the  plaintiff,  was  petitioning  cre- 
ditor, and  one  of  the  assignees.  In  the 
month  of  March,  the  plaintiffs  brought 
100  Great  Western  shares,  with  a  view  of 
delivering  or  tendering  them  to  the  defen- 
dant, in  fulfilment  of  the  bankrupt's  con- 
tract  with  him.  To  prove  their  proprietor- 
ship, the  company's  register  book  of 
transfers  (vide  section  158,  po>i)  was  pro- 
duced, in  which  their  names  appeared  as 
transferees  of  these  100  shares,  previous 
to  and  on  the  31st  of  March  1837.  It  was 
also  proved,  that  on  the  defendant's  reftisal 
to  complete  the  purchase,  these  shares 
were  sold  by  them  on  the  7tfa  of  April  fol- 
lowing. In  support  of  the  seventh  issue, 
the  phiniiffs  put  in  certain  certificates  of 
shares  (correspondii^;  in  numbers  with 
those  in  the  transfer  book),  which  were 
allied  to  have  been  tendered  to  the  de- 
fencunt,  and  refused  by  him.  They  were 
in  the  form  prescribed  by  section  147  of 
the  act  incorporating  the  company  (5  &  6 
Will.  4.  c.  cvii),  but  the  name  of  A.  B. 
appeared  in  them  as  the  proprietor,  and 
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there  was  do  indinsement  of  trani&r  to 
the  bankrupt)  or  to  the  assignees,  as  di> 
rected  by  sectum  158.  No  objection  to 
them,  however,  was  made  by  the  defendant 
on  this  account  at  the  time  of  tender  on 
the  part  of  the  defendant ;  and,  with  re- 
ference to  the  first  issue,  a  witness  stated, 
that  though  the  option  expressed  in  the 
contract  and  declaration  appeared  to  be 
with  the  plaintiflfs,  yet  that,  by  usage, 
those  terms  were  construed  to  give  Uie 
option  to  the  defendant,  who,  in  the  exer> 
cise  of  it,  might  call  upon  the  vendor  to 
complete  the  sale  at  any  time  before  the 
31st  of  March.  No  point,  as  to  this,  was 
made  upon  the  trial ;  but  it  was  subse- 
quently contended,  that  the  contract  was 
nusdescribed,  and  that  no  amendment 
could  be  made,  as  the  variance  was  a 
material  one.  But,  as  this  objection  was 
not  raised  at  Nisi  Prius,  when  it  might 
have  been  answeied  by  evidenoe  in  contra- 
diction of  the  aSHagai  usi^,  Uie  Court 
refused  ^la-wards  to  entertain  it.  The 
defendant  also  contested  the  act  of  bank- 
ruptcy, on  the  ground,  that  a  mere  direct 
tion  to  deny,  without  any  actual  denial, 
was  not  enough ;  and  he  further  impeadied 
it  by  evidence  of  concert  between  Hare 
and  the  bankrupt,  which  went  to  shew, 
that  (he  eonduct  of  the  latter,  in  directing 
himself  to  be  denied,  had  been  instigated 
by  the  former,  in  order  to  benefit  the  cre- 
ditors by  bringii^  about  a  bankruptcy. 
This  evidence  was  objected  to  by  the 
plaintiff,  on  the  ground,  that,  by  the  6 
Geo.  4.  c.  1 6.  s.  92,  the  depositicn  under 
the  fiat,  whidi^faad  Iwcn  patm  as  evidence 
in  die  cauB^  was  conduaivc  as  to  Uw  act 
of  bankniptcy  oontained  in  it.  His  Lord- 
ahip,  however,  overruled  the  olijection, 
and  received  the  evidenoe.  On  the  sixth 
ssstte,  it  was  left  to  the  jury  to  say,  whe- 
ther, on  the  1 3tb  of  January,  the  bankrupt 
began  to  keep  his  house  with  intent  to 
■delay  his  creditors;  and  the  jury  fiading 
that  he  did,  a  verdict  was  entered  for  the 
plaintiBs  on  that  issue.  Under  his  Lord- 
ship's directions,  a  verdict  was  also  entered 
for  them  on  the  first  and  sixth  issues,  and 
-for  the  defendant  on  die  third  and  8ev«nth, 
'■with  leave,  as  to  this  last,  to  move  to  enter 
«  verdict  for  the  plaintiffs,  if  tbc  Court 
ahodd  thiiA  that  proper  oertificates  snere 
■tandeBcd. 


In  Michaelmas  term,  craaa-rales  were 
obtuned  by  Erie  and  Bompai,  Strj.  in 
respect  of  the  verdicts  on  these  issaes, 
and- others  pot  here  alluded  to;  and  in 
this  term,  the  plainti£b'  riilc  waa  suppertad 
by— 

Erk,  J.  Greenwood,  and  BtiU,  who,  at 
die  same  time,  shewed  eause  ^^ainat  ibtA 
obtained  by  the  defendant.— The  lint 
question  arises  upon  the  title  of  the  plain* 
tifTs — t.  e.  whether  Jones  committed  a  valid 
act  of  bankruptcy ;  and  it  must  be  admit- 
ted that,  by  the  form  of  the  replioation  to 
the  third  plea,  the  plaintiffs  have  predod- 
ed  themselves  from  setting  up  more  than 
oae  act  of  bankruptcy.  It  is  oonteodsd 
for  the  defendant,  that  the  conduct  af 
Jones  on  the  13th  of  January  did  net 
amount  to  an  act  of  bankruptcy  ;  but  thtt 
if  it  did,  it  was  one  brought  about  by  con- 
cert  with  Hare,  the  petitiraing  creditor, 
and  therefore  a  nullity.  With  i^ard  t» 
the  first  of  these  two  questiona,  a  mot 
direction  to  deny,  diougb  not  followed  1^ 
an  actual  denial,  is  eviunce  of  a  b^inaiif 
to  ke^  house,  which  evidence  was,  in  this 
case,  lef^  to  the  jury ;  and  tfaey  found,  that 
Jones  did  begin  to  keep  house,  with  intent 
to  delay  his  creditors.  That  a  goocral 
order  to  be  denied  is  alone  suflBcicnt  evi- 
dence of  a  beginning  to  keep  houae,  *f- 
pears  from  what  is  kid  down  by  two  of 
the  learned  Judges  of  the  Court  of  Com* 
mon  Pleas,  in  Llegd  v.  ffeaikooU  {I). 
Wherever  a  delibmie  iaatructkm  bit 
bean  pven  to  a  servant  to  deny  genwally, 
diere  is  a  beginning  to  keep  houae  wm 
ther  widb  an  intention  to  del^  era^feon, 
would  be  fbr  the  jury.  The  finding,  ther»> 
fore,  upon  die  second  issue  was  correct 
It  is  difficult  to  reconcile  with  it  the  ver- 
dict upon  the  third  issue  t  for  when  the 
jury  say  that  an  aot  of  bankruptcy  ns 
committed,  a  valid  aot  must  be  intended. 
The  notion  of  an  act  of  bankruptcy  in- 
cludes all  Uiose  things  which  are  legally 
essential  to  create  it,  and  exdudes  u 
others  which  would  legally  nuDify  it-  The 
first  finding  must  stand,  whatever  may  bo* 
oome  of  the  second. 

[Pas»,  B.— The  ttsnlt  of  the 
findings  is,  that  the  act  of  banknqM^ 
vriiich,  per  se,  is  a  valid  one,  ia,  by  nnon 
of  eoneeit,  rmdered  invalid.] 
(1)  tB>od.kJUiv.J8«. 
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■  Cut,  non  eonsM  that  concert  with' (he 
petitioning  creditor  is  sufficient  to  nullify 
the  bankruptcy,  where  that  bankruptcy  is 
brought  about,  not  for  th^  private  benefit 
of  the  party,  but  for  that  of  the  whole 
body  of  the  creditors.  Nor  is  it  every  act 
of  concert  that  will  vitiate  a  commission  ; 
for,  by  6  Geo.  4.  c.  16.  s.  7,  an  act  of 
bankruptcy,  by  filing  a  declaration  of  in- 
solvency, will  support  a  commission,  though 
concerted  with  a  creditor.  Here,  however* 
the  evidence  of  concert  ought  not  to  have 
been  received.  By  the  stat.  6  Geo.  4. 
c.  16.  s.  DS,  it  is  enacted,  'Mhat  if  the 
liankrupt  does  not,  within  two  numths  of 
the  issuing'  of  the  fiat,  give  notice  of  his 
intention  to  dispute  the  commission,  &c,, 
the  deposition  taken  before  the  commis- 
sioners at  the  time  of,  or  previous  to,  the 
adjudication  of  the  petitioning  creditor's 
debt,  and  of  the  trading  and  act  or  acts  of 
bankruptcy,  shall  be  conclusive  evidence 
of  the  matters  therein  respectively  con- 
tained in  all  actions  brought  by  the  assig- 
nees for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  any  action." 
Here,  no  notice  was  given  by  the  bankrupt 
within  the  two  monuis  of  his  intention  to 
cllspute  the  commission,  and  this  is  a  debt 
or  demand  for  which  he  might  have  sus- 
tained an  action.  In  Fox  v.  Mahoney(i), 
the  depositions  were  held  conclusive  in 
trover  brought  by  the  assignees  for  pro- 
perty deposited  by  the  bankrupt  for  a  par- 
ticular purpose,  and  converted  in  breach 
of  the  bailment  af^er  the  act  of  bankruptcy. 
So,  also,  in  Jones  v.  Fort  (S),  Kitchener  v. 
'Power  {^)*  Smith  v.  fVoodward{5)  is  a 
strong  case  of  the  same  kind.  There,  the 
bankrupt  had  lent  goods  to  the  defendant, 
with  permission  to  keep  them  till  wanted 
back,  and  no  return  of  them  was  demand- 
ed till  after  the  bankruptcy,  yet  Mr.  Jus- 
tice Patteson  held,  that  the  section  applied, 
and  thought  that  "it  was  not  necessary 
that  the  demand  should  have  been  such  as 
was  perfect  in  the  bankrupt  at  the  time  of 
bis  bankruptcy."  Young  v.  Timmint  (6)  is 
a  case  to  the  same  effect ;  and  there,  the 

(<)  2  C.  &  J.  323 ;  s.  c.  1  Uw  J.  Rap.  (U.S.) 
¥.xeb.  106. 

(3)  McK)-&Mal.  196. 

(*)  3  Ad.  &  E.  S3<;  s.  e.  4  Uw  J.  Ren.  (ii.s.) 
K.B.  190. 

(S>  4  Car.  &  Pay.  64t. 

(,6)  I  Cro. &  Jrr.  148 i  t. c. 9  Law  3.  Itep.  Ezeb.4. 
New  Sbries,  VII.— Excheq.  Vt. 


dfpesitions  were  held  to  conclude  Che  de» 
fendant  from  shewing  fraud  in  the  debt. 

[Pares,  B.— If  the  bankruptcy  is  su- 
perseded, nobody  would  have  a  right  to 
sue  :  not  the  assignees,  because  they  were 
no  parties  to  the  contract— not  the  bank- 
rupt, because  he  has  not  tendered  the 
shares,  and  the  assignees  are  nobody  with 
relation  to  him,  but  a  mere  third  party, 
acting  without  authority.  The  cases  cited 
are  cases  where  nothing  remained  to  be 
done  on  the  contract  by  the  bankrupt  after 
his  bankruptcy.  So  it  is  also  in  the  case 
of  bills  of  exchange  falling  due  after  the 
bankruptcy.  The  depositions  are  coocla- 
feive  evidence  when  the  defendant  is  liable 
at  all  events,  either  to  the  bankrupt  or  to 
his  assignees ;  and  it  is  immaterizu  which 
of  the  two  brings  the  action.  But  here,  if 
the  defendant  is  not  liable  to  the  assignees, 
he  is  not  liable  to  any  one.] 

The  correct  rule  is,  that  the  depositions 
•re  conclusive  evidence,  wherever  the 
bankrupt  "might  have  put  himself  in  a 
situation  to  sue ;  it  is  not  material  that  he 
could  have  put  himself  in  a  situation  not 
to  sue.  Then,  this  is  a  case  in  which  the 
section  applies,  and  die  Acts  m  the  depo- 
sitions must  be  taken  as  conclusively 
proved.  An  attempt  is  made  to  give 
matter  in  evidence  to  shew  that  those  acts 
were  concerted  ;  but  it  is  not  open  to  the 
defendant  to  alter  those  facts  which  are 
said  by  the  statute  to  be  conclusively 
proved.  The  next  question  is  upon  the 
sixth  plea,  whether  the  plaintiflft  proved 
themselves  to  be  proprietors  of  these 
shares.  It  is  objected,  that  they  should 
have  shewn  the  prior  transfera  to  them- 
selTOS  firom  the  original  proprietora,  made 
in  the  manner  directed  by  section  158  of 
the  act.  But  though  this  was  not  done, 
there  was  su6flcient  evidence  of  property 
— first,  by  the  entries  as  vendees  in  the 
book  of  the  company  ;  and  second,  by  acts 
of  ownership  over  the  shares,  which  are 
personalty  (section  i57),  and  were  sold  by 
the  plaintiff  shortly  after  the  tender. 

[Parks,  B. — That  does  not  prove  their 
ownership  at  the  time  of  tender.] 

The  contract  is  for  "shares;"  and  the 
meaning  of  that  term  is  to  be  found  in 
section  3,  by  which  a  share  is  defined  to 
be  a  liability  to  calls,  and  a  right /to  the 
profits  ;  and  this  arises  immediately  upon 
R 
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subscription.  The  ownership  ma^  exist 
without  the  evidences  of  it,  which  are 
provided,  for  greater  facility  of  sale  and 
transfer,  by  subsequent  sections  of  the  act. 

[I'hey  then  went  into  a  long  argument 
upon  the  words  of  the  various  sections, 
qnoted  below,*  to  shew  that  the  ownership 

*  Section  3.  And  be  it  farther  enacted,  That  it 
aball  be  lawful  for  tbe  aaid  company  to  raise 
amongst  (hemselves  any  sum  of  money  for  making 
and  maintaining  the  said  railway  and  other  works 
by  this  act  authorized,  not  exceeding  in  the  whole 
the  sum  of  2,500,0001.,  the  whole  to  be  dirided 
into  shares  of  100(.  each  ;  and  such  shares  shall  be 
numbered,  beginning  with  No.  1 ,  in  aritbmetieal 
progression  ;  and  erery  such  share  shall  be  diatin- 
guished  by  the  number  to  be  anplied  to  the  same ; 
and  tbe  said  shares  shall  be  sna  are  hereby  rested 
io  the  sereral  parties  taking  the  same,  and  their 
aeveral  and  respective ancoesaors,  executors, admi* 
niatratora.  and  nasinu,  to  tbeir  proper  use  and 
benefit,  proportiosably  to  tbe  sum  tbey  aball  sere- 
rally  contribute ;  and  all  persona  and  corporations, 
ana  their  several  and  respective  successors,  exe- 
cutors, administrators,  and  assit^ns,  wbo  bare  sab- 
scribed  or  shall  severallr  subscribe  for  one  or  more 
shore  or  shares,  or  soon  snm  or  sums  as  shall  be 
demanded  In  lien  thereof,  towards  the  said  under- 
taking and  other  the  purposes  of  the  said  subscrip- 
tion, shall  be  entided  to  aud  receire  in  proportion- 
■bU  parts,  according  to  the  reapectire  aums  so  by 
them  respectively  paid,  the  net  pro6ta  and  advan- 
tagea  which  shall  arise  or  accme  from  or  by  the 
rates,  tolls,  and  other  suma  of  money  to  be  received 
bj  the  said  company,  ss  and  when  tfae  same  afaatl 
be  divided  by  the  authority  of  this  set. 

Section  147.  And  he  it  further  enacted.  That  tbe 
■aid  company  shall  and  they  are  hereby  required, 
at  the  first  or  some  subsequent  general  meeting, 
and  afterwards  from  time  to  time  aa  occasion  may 
vei^uire,  to  eanae  tbe  names  of  the  aereral  oorpo- 
rsuona,  and  tfae  names  sod  additiws  of  tfaeserernl 
persons  who  shall  then  be  or  wbo  shall  from  time 
to  time  thereafter  become  entitled  to  ahares  is  tbe 
■aid  undertaking,  with  the  nnmber  of  shares  which 
tlieynre  respectivelr  entitled  to,  and  tbe  omonnt 
of  subscriptions  paid  thereon,  and  also  tbe  proper 
nnmber  by  which  every  share  shall  be  distin- 
guished, to  be  fairly  and  distinctly  entered  in  a 
book  to  be  kept  by  the  said  company ;  and  after 
such  entry  made,  to  cause  tbeir  common  seal  Io  be 
Bl9ied  thereto  i  and  the  said  company  shall  from 
time  to  time  cause  a  certificate  or  ticket,  with  the 
common  seal  of  tbe  said  company  affiird  (hereto, 
to  be  delivered  to  every  such  proprietor  on  de- 
mand, specifying  the  sfaara  or  shares  (o  which  he 
is  entitled  in  the  said  undertaking,  such  proprietor 
paying  to  the  said  company  the  sum  of  It.  6d.,  and 
no  more,  for  every  such  certificate  or  ticket ;  and 
ancb  certificate  or  ticket  sball  be  admitted  iu  all 
courts  whatsoever  as  printd  facit  evidence  of  the 
title  of  such  resperttTe  proprietors,  their  succes- 
sors, executors,  sdminisirators,  and  aisigns,  to  the 
share  or  shares  therein  specified;  but  the  want 
snefa  eertifieate  orticketanall  not  hinder  or  prevent 
the  pnpristM  of  «ny  of  tbe  said  Asm  from  selling 


of  abares  was  independentof  the  certificates 
mentioned  in  section  147 ;  and  that  the 
entry  in  the  book  of  the  plaintiff'  names  as 
vendees  was  sufficient  proof  of  ownership, 

or  disposing  thereof ;  and  aueh  certificate  or  ticket 
may  be  in  tbe  words  or  to  the  effect  following; 
(that  ia  to  asy.) 

The  Great  Western  Bailway  Cosnpsny. 

Number 

These  ore  to  certify,  That  A.  B.  of 
IB  the  proprietor  of  the  share  (or  sbaraa)  nnabCT 
of  the  Great  Western  Railway  Company, 
subject  to  tbe  tulea,  regulatiooa,  and  orders  ^  the 
said  company. 

Given  onder  tbe  common  seal  of  tbe  said  eoB- 
pany,  the  day  of  ,  in  tfae  year  of 

our  Lord 

Section  149.  And  be  it  fiirdier  enacted.  That  the 
said  company  shall,  in  some  proper  book  to  be 
provided  by  tbe  said  company  for  ifaat  porpose, 
enter  and  keep  atrueaeeonntof  tfae plneee of aboda 
of  tbe  several  proprietors  of  tfae  saia  nndeitakiBg, 
and  of  the  several  persons  and  corpontieos  «b» 
shall  from  time  to  time  become  proprietors  thereof 
or  be  entitled  to  any  share  therein ;  ud  every 
proprietor  of  tbe  said  undertaking  (or  in  tbe  caae 
of  a  corporation,  the  clerk  or  agent  of  sscb  corpo- 
ration duly  appointed.)  at  all  tisoen  ham 
course  to  and  peruse  snob  book  gratis,  and  si^ 
demand  and  hare  eoptea  thereof,  or  of  any  part 
thereof,  paying  stand  sftor  die  rate  of  M.  fi»eveiy 
100  worda  so  copied. 

Section  157.  And  be  it  further  enacted.  That  aO 
the  sharea  and  proportiona  of  and  in  the  said 
ondertaldng,  or  the  joint  stock  or  fund  of  tbe  said 
etrntpany,  abM,  to  ^1  intents  nnd  parposn,  be 
deemed  persons!  estste,  snd  be  transmissible  si 
such,  ana  aball  not  be  deemed  to  be  of  tbe  nataie 
of  real  property. 

Section  158.  And  be  it  further  enacted.  That  it 
aball  be  lawful  for  tbe  aereral  proprietora  of diaiaa 
in  tbe  said  nnderttking,  and  tbeir  respeetire  sxe- 
enton,  adminiatnton,  and  soeceason,  to  ad  and 
dispose  of  any  abarea  to  which  they  aball  be  enti- 
tled tberain,  aubject  to  the  rules  and  conditioes 
here  mentioned ;  and  the  form  and  eonreyance  of 
such  shares  may  be  in  the  following  words,  or  H 
tbe  like  effect,  varying  tbe  names  and  deseriptioas 
of  the  contracting  parties,  as  tfa*  caae  nay  reqmire  ; 
(that  is  to  say,) 

1  A.  B,  of  ,  in  consideration  vf  the 

sum  of  ,  paid  to  me  by  C.  U.  of  . 

do  hereby  assign  and  transfer  to  the  said  C.  O. 

share,  numbered  of  and  in  the  noder- 

takini;  called  the  Great  Western  Hailway,  to  hold 
unto  the  said  C.  D.,  his  executora,  administratera, 
and  assigns  (or  suoceaaors  and  aaaigna) ,  subject  to 
tbe  several  conditions  on  wbiob  X  held  the  sane 
immediately  before  the  execution  hereof;  and  I, 
tbe  said  C.  O.,  do  hereby  agree  to  accept  and  taka 
tbe  said  absre,  subject  to  tbe  coniltliona  aforsaaid* 

As  witness  our  hands  and  seals  the 
day  of 

And  on  erery  Aich  sale,  tbe  deed  or  coaveyioca 
(being  executed  by  tbe  selltr  aod  purebaaer)  shall 
be  kept  by  die  said  company,  or  by  aoiae  sKreMrj 
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without  shewing  the  previous  transfers  or 
certificates  to  them  by  name,  with  or  with- 
out indorsement.] 

Upon  the  seventh  issue,  it  was  con- 
tended, first,  that  the  production  of  certi- 
ficates was  no  part  of  the  contract,  or  ma- 
terial, because  by  section  147  it  is  ex- 
pressly enacted,  that  the  want  of  certiBcates 
shall  not  prevent  the  proprietor  from  sell- 
ing  his  diares ;  second,  that  if  material, 
those  produced  were  suflBcient,  because 
the  indorsement  to  the  assignees  was  a 
mere  formality,  which  could  have  been  at 
any  time  made  under  section  ;  and 
third,  that  no  objecti(m  having  been  nude 
to  them  by  the  defendant  on  this  account 
at  the  time  of  tender,  he  waived  all  such 
objection,  aa  in  the  familiar  instances  of 
waiver  of  objection  to  money  tendered, 
Sic, :  but,  on  this  last  point,  no  opinion 
was  given  by  the  Court ;  on  the  others, 
enough  will  appear  from  the  judgment. 

At  the  conclnsion  of  the  plaintiffib'  ar- 
gument— 

PAmxx,  B.  aaid — The  Court  have  come 
to  a  determination  upon  two  of  the  issues, 
the  sixth  and  seventh,  in  favour  of  the  de- 
fendant ;  and  thu  perhaps  will  render  it 
unnecessary  for  counsel  to  reply  as  to  the 
others.  [Bompas,  Say.  intimated  his  ac- 
quiescence in  this  suggestion.]  I  will 
state  our  impression  with  regard  to  the 
different  issues.  Upon  the  second,  no 
point  was  reserved  for  us,  and  we  have, 
therefore,  no  power  to  alter  it.  The  plain- 

or  clerk  of  the  said  company,  wbo  shtll  eater  in 
some  book  to  be  kept  for  tbat  parpoae  a  memorial 
of  saob  tranafcr  and  sal«,  and  iodorae  the  eatiy  of 
aueb  memorial  oa  tbe  said  deed  of  aale  or  traoafer, 
for  which  entry  and  indorsement  the  sum  of  tg.  6d. 
and  no  more  shall  be  paid  to  the  said  company ; 
•nd  the  said  compao  j.  or  some  lecretarj  or  clerk 
■s  afirrswid,  is  hsrel^  required  to  make  aueb  entry 
or  nemorial  aeeordingly,  wai,  on  demind,  to  make 
an  indorsement  of  lacb  transfer  on  the  back  of  the 
ceTti6cate  of  each  share  ao  sold,  and  deliver  the 
same  to  the  purchaser  for  his  sectirity,  for  which 
iodorsement  no  more  than  Sj.  6d.  aball  be  paid ; 
and  each  indonenent  be)n^.sig;ned  by  such  secre- 
taiy  or  clerk,  shall  be  considered  in  every  respect 
the  same  as  a  new  certificate  ;  and  nntil  such  me- 
norial  shall  bare  been  made  and  entered  as  before 
directed,  the  seller  thereof  shall  be  held  and  remain 
liable  for  all  future  calls,  and  the  poVofasser  shall 
liaTe  DO  part  or  share  of  tbe  profits  of  the  snid 
nnderiaking,  nor  any  interest  in  respect  of  euob 
sbnre  paid  to  faim,  nor  iny  vote  in  respeet  thereof, 
9M  a  proprietor  of  the  said  undertakii^. 


tiA  insisted,  that  an  act  of  bankruptcy 
was  committed  on  the  ISth,  by  an  order 
of  denial  given  to  the  son  if  anybody  call- 
ed ;  but  no  person  appears  to  have  been 
denied.  It  is  said,  however,  and  I  think 
with  reason,  that  a  mere  direction  to  deny 
is  not  enough ;  and  the  authority  o£ Fisher 
V.  Boucher  (7)  is  referred  to.  Whether  it 
he  or  not,  is  a  point  on  which  we  give  no 
opinion,  aa  the  Judge  has  not  reserved  it 
for  our  consideration.  The  whole  was  left 
to  the  jury,  and  their  verdict,  which  was 
for  the  plaintiffs,  must  stand.  The  next 
question  was,  whether  tbe  depositions  were 
Gonclnsive  evidence.  There  may  be  very 
considerable  doubt  whether  they  were  con- 
clusive here,  because,  under  no  circum- 
stances could  the  bankrupt  have  brought 
the  action  without  some  further  act  by  him 
after  his  bankruptcy.  But  it  is  unnecessary 
to  decide  that  point.  As  to  the  concerted 
acts  of  bankruptcy,  the  Chief  Justice 
thought  that  they  might  be  conclusive,  so 
far  as  they  went,  as  to  the  facts  contained  in 
them,  and  yet  that  the  defendant  might  be 
dlowed  to  shew  concert,  which  is  a  matter 
entirely  beside  those  lacts.  At  first,  I 
thought  that  Young  v.  Timrnmt  was  an 
authority;-  but  I  am  now  of  a  diflferent 
opinion.  The  only  thing  decided  in  tint 
case  was,  that  the  fact  of  the  bankrupt 
being  indebted,  as  there  stated,  was  con- 
clusively proved  by  the  depositions.  I 
need  not  consider  whether  the  plea  would 
be  good  on  a  motion  for  judgment  non  ob^ 
ttante  veredicto,  inasmuch  as  it  does  not 
state  what  was  the  nature  of  the  act  of 
bankruptcy  alleged  to  have  been  concerted. 
One  act  of  baiucruptcy — that  by  a  decla- 
ration of  insolvency,  is  certainly  not  vitiat- 
ed by  concert ;  and  no  case  has  decided 
that  an  act  of  bankruptcy,  by  lying  in 
prison,  would  not  support  a  commission, 
though  the  bankrupt  went  there  on  pur- 
pose, and  the  petitioning  creditor  knew  of 
it.  On  the  sixtlf  plea,  uiere  was  a  verdict 
for  the  plaintifTg. — [His  Lordship  here 
read  tbe  plea.]  On  looking  at  the  notes, 
the  only  proof  of  the  plaintiffs  being  pror 
prietors  consisted  of  the  entry  of  their 
names  in  the  books  as  proprietors.  The 
learned  Jut^  admitted  this  evidence  with 
doubt,  and  reserved  leave  to  enter  a  non- 

(7)  loD.&C.705}i.e.BLairJ.Rep.K.B.SO& 
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tuit ;  and  upon  this  point  we  are  required 
to  decide.  The  act  of  parliament  does  not 
make  the  books  evidence  of  the  iact  of 
ownership*  thoiuh  it  makes  it  essential,  to 
complete  the  tiue,  that  the  names  should 
be  so  entered.  The  books  may  become 
evidence  that  a  party  has  a  complete  title, 
but  they  are  .no  evidence  of  the  fact  of 
title.  That  issue,  therefore,  will  be  entered 
for  the  defendant.  The  seventh  plea 
denies  the  tender  of  certificates,  &c. ;  and 
as  to  this  part  of  it,  we  agree  with  the 
Lord  Chief  Justice,  that  proper  certificates 
were  not  tendered.  What  is  the  meaning 
of  the  word  "  certificates"  ?  Looking  at 
section  147  of  the  act,  we  ascertain  what 
certificates  are;  and  we  think,  that  these 
certificates  should  have  shewn  a  title  to 
convey  in  the  person  conveying,  by  being 
either  in  the  names  of  the  assignees,  or  in 
those  of  the  original  proprietors,  with  in- 
dorsements to  the  assignees.  It  might 
possibly  have  been  enough  to  have  shewn 
the  title  of  the  original  proprietors,  and  to 
have  deduced  it  down  to  the  assignees ; 
but  however  that  may  be,  here  there  was 
no  proof  of  any  conveyance  by  the  persons 
whose  names  were  on  tlie  books  to  the 
Msigneea,  so  aa  to  connect  them  with  those 
persona— -no  proof  that  tbe  assignees  were 
connected  with  t^em  by  deducing  title, 
even  iuppotii^  that  would  have  been  suffi- 
cient We  think,  therefore,  with  the  Chief 
Justice,  that  this  issue  must  be  for  the 
defendant.  This  will  dispose  of  all  the 
important  issues. 

Rule  accordiiigly. 

1888.  1 
January.  /  ^^^"^ 

Covenant — Ship  and  Shipping. 

Bydeed-poUy  da^d  the  ilst  of  October 
1836,  lAc  defendant  told  to  the  pining  a 
mth  Us  taekUt  ^c.,  dhd  covenanted  that 
he  had  good  right,  full  power,  mid  lawful 
authority  to  grant,  bargain,  tell,  assign,  and 
tet  over  the  premiset : — Held,  tlrnt  tkii  wat 
a  covenant,  that  the  tubject-matter  of  the 
transfer  existed  in  the  character  of  a  ship, 
at  the  date  of  the  deed ;  and,  if  it  tra«  phy- 
sically destroyed,  or  had  ceased  to  answer 
the  designation  of  a  skip,  the  covenant  was 
broken. 


:  OF  PLEAS : 

The  ship  in  question  had  got  on  shore,  m 
the  cw^tt  of  Prince  of  Waiet't  iskmd^on  the 
J  Sth  of  October  1 836,  andwuU^  there  by 
her  crew.  Tkey  had  aeeeu,  komever,  to  her 
afierwards.  She  fMs  svroeyed  on  the  \itk, 
and  sold  on  the  %^th,  and  no  more  dawiage 
was  done  to  her  on  the  iitl  thtm  when  die 
frst  struck.  With  local  facilities,  and  at  a 
different  season  of  the  year,  she  might  heve 
been  repaired,  and  if  in  England,  she  might 
easily  have  been  got  off.  One  side  of  her 
lay  Jive  feet  above  mxter,  the  ether  not  so 
much,  and  her  bulk  ends  were  strained.  The 
Court  were  of  opmiiM,  thai  although  Mnder 
these  ^rcumstances,  she  aught  be  "  Uti " 
within  the  nuaidng  of  a  pokey  of  nuMrawr; 
yet  that  as  she  still  continued  to  smswer  the 
designation  of  a  skip,  there  was  no  Areadb 
of  the  defendtaWs  cevemmt. 

Covenant.  The  dedsratioo  stated,  that 
by  a  certain  deed-poll,  dated  the  Xlst  of 
October  1836,  in  cmsideration  of  4.XO0/. 
to  the  defendant  by  the  plaintiff  paid,  ibc 
defendant  did  fully,  freely,  and  absolutely 
grant,  bargain,  sell,  assign,  and  set  over 
unto  the  plaintiff,  all  that  ship  or  vessri 
called  the  Sarah,  of  Newcastle,  of  the  bur- 
then of  817  tons  and^ths  of  another  too, 
together  with  all  and  singalar  the  manta, 
sails,  BaiI'yard8,anchors,cwles,ropes*CMdsi 
guns,  gunpowder,  ammanitioo,  small  ams, 
tackle,  apparel,  boats,  oars,  and  appnrten* 
ances  whatsoever  to  the  said  ship  or  vessel 
in  anywise  belonging  or  appertauaing,  to 
have  and  to  hold  to  the  said  plaintifl;  bb 
executors,  &c.,  from  thenceforth  for  ever ; 
and  the  defendant  did  therein  covenant  with 
the  i^aintiff,  that  at  the  time  of  the  eftaeal- 
ing  and  delivery  of  the  said  deed-poll,  the 
defendant  had  in  himself  good  right,  full 
power,  and  lawful  authority  to  gram,  bar- 
gain, sell,  assign,  and  set  over  the  aud 
premises  to  the  plaintiff,  in  manner  uid 
form  aforesfud.  The  declaratiw  then 
alleged,  that  before  and  at  the  time  of 
making  tlie  said  deed-poll,  the  said  ship  or 
vessel,  with  the  masts,  &c.  was  wholly  lost 
and  destroyed,  and  was  incapable  of  being 
granted,  bargained,  sold,  assigned,  or  set 
over,  whereof  the  plaintiff  at  the  time,  &c. 
was  wholly  ignorant ;  and  the  plaintiff  fur- 
ther says,  that  the  defendant  bad  not,  at 
the  time  of  making  the  said  deed-poll  and 
scaling  (he  same,  auy  power  to  grant,  bar* 


Digitized  by  Google 


HILARY  TEKM.  1838. 


U5 


gam,  Hie  said  sMp  and  odier  Hie  pre** 
iniaes  (o  the  jrfaiotiff  aa  aforeaaid,  where- 
fore the  defendant  has  brokai  his  covenant, 
and  the  plaintifr  hath  not  had,  nor  can  he 
have  possession  of  the  said  ship,  &c.,  bat 
hath  wholly  lost  Hie  aamei  and  the  aaid 
siun  of  4,200J. 

Pluu — Firat,  as  to  die  first  breach,  that 
at  the  time  of  making  the  swd  deed-poll, 
the  said  ship  or  vessel,  with  the  masts,  &«. 
waa  not  whidly  lost  destroyed,  and  in- 
cqnUe  of  being  granted,  bargained,  &c. } 
— Beoand(«a  to  the  Mcond  brrach,  that  the 
defendant  had  at  the  time  of  making  Hit 
aaid  dead-]>oU,  fiiU  powsr  to  graait,  har^aini 
ftc,  the  aaid  ship  and  oHier  the  premises. 
Sec; — thnd,  that  before  the  sealing  and 
delivery  of  the  said  deed-poll,  the  said 
ship,  &c  was  on  the  h^h  seas,  in  the  pro* 
secntion  of  a  certain  voyage,  and  that,  true 
it  is,  the  said  ship  or  vessel,  and  the  said 
premises  before  the  ^eaaealing,  &c.  of  Hie 
aaad  deed-poll,  was  lost  oa  tie  faijB^  seas, 
md  that  the  plaintiff  wss  ignorant  uiereof; 
and  the  defendant  averred,  that  before  and 
at  the  Hroe  of  H»  eoaealing,  &c.  of  the  said 
deed-poll,  be,  the  defeadmt,  was  igaonmt 
of  the  aaid  loss,  and  bdieved  Aat  Hie  wA 
uhap  mm  safely  pros^ting  the  said  ray- 
age,  and  that  at  the  time  of  the  ensealing, 
&C.,  he  had  in  himself  good  r^^ht  and  fuil 
power,  and  lawful  au^oriiy  to  grant,  bar- 
gain, &«.,  the  premises,  &c. 

Beidieation  to  last  plea  dented  that  the 
plaimiflf  bad  any  power  to  grant,  bargain^ 

This  canae  waa  tried  before  Patteson,  J., 
at  the  %irii^  AasiaeB  for  the  coanty  of 
Lancaster ;  utd  it  appeared,  thtft  on  the 
l«th  of  Oetobcr  theship  in  question 
hekut  then  on  a  vc^age  from  Hie  Shannon 
to  GMfcayae,  got  -^onnd  near  Prince 
Edward'a  lalimd,  and  so  remained  UH  the 
24th,  when  she  was  sdd,  thb  hull  of  the 
ship  prodncing  102.  only.  The  captain 
stated,  that  on  ttte  21st,  (the  date  of  the 
deed-poll  or  bill  of  sale,)  she  was  in  much 
the  same  conditioo  as  when  she  first  struck 
on  the  ISth,  that  the  masts,  Sic.  were 
standing,  one  of  tlie  decks  was  five  or  six 
feet  aitove  water,  the  other  less,  and  that 
a  ship  in  the  same  condition  on  an  Eng- 
lish coast,  could  have  been  got  off  again  ; 
but  in  a  letter  of  the  Ist  of  November,  he 
described  her  aa  a  perfect  wreck,  and  there 


was  DO  audi  alteratkm  of  weather  in  the 
meantime  as  wonld  havecaused  any  mate- 
rial oliange  in  her  state.  Evidence  was  also 
given  that  tlie  defendant  had  applied  to  the 
underwriters  for  the  aawunt  of  bis  insu- 
rance upon  the  ^ip,  as  for  a  total  loss. 

Upon  this  evidenm,  the  learned  Judge 
left  it  to  the  jury  to  say,  whether,  at  the 
time  the  ship  was  sold  she  was  or  was  not 
a  ship ;  whether  anything  more  than  a  mere 
bundle  of  Hmher  ;  and  the  jury  fintUng  in 
favour  of  the  plainHff,  that  she  was  not  « 
Mpt  Hie  Judge  gave  to  the  defendant 
leave  .to  move  to  enter  a  noaiauit.  A  vule 
accordingly  having  been  obtained  fay— 

^UxtmiUr,  and  alao  for  a  new  tnaU  on 
the  ground  that  lihie  verdict  waa  agnnat 
evidence,— 

GresrwtU  and  Wightmau  shewed  cause. 
—A  party  conveying  must  have  a  ri^t  to 
convey,  nofewkhstandiitf  Hte  wrongful  or 
rightful  acts  of  others.  He  mast  also  have 
at  the  time  a  controlln^  power  over  that 
which  he  conveys.  Suppose  a  party  had 
abandoned  Uie  ship  on  the  h^h  seas,  and 
then  eontraetcd  to  s^  it  j  or  suppose  Hie 
vessel  had  been  taken  by  pirates,  and  atill 
existed  aa  a  vessel,  but  not  in  the  poasra- 
aioa  of  the  vesdmr,  could  he  edSeetoally 
sell  it  ?  He  might  seU  the  speculaHon  of 
recovering  it  back,  but  no  more ;  and, 
therefore,  even  If  this  was  a  vessel  at  the 
date  of  the  contract,  it  is  dear  Htat  tlie 
defendant's  covenant  was  broken,  and  the 
only  question  is,  upon  (he  amount  of  da- 
mages. In7'ib<CAdinier/ainv.£fMr(l),the 
effect  of  a  covenant  for  title  is  considered 
when  the  covenantor  had  not  the  estate 
which  be  professed  to  have ;  and  the  prin- 
c^le  there  laid  down  ia  confirmed  by  Nask 
V.  jtttm  (S),  a  ease  extremely  like  the 
present.  Tbrtve,  two  husbands  and  wives 
joined  in  a  grant  of  lands  of  their  wivea^ 
who  were  paroehers ;  and  it  was  eovenanb> 
ed,  that  the  husbands :  and  wires.  Imd  theh 
good  right  to  assure  Hid  lands.  Breach,  diat 
one  of  the  wives  waa  am  infant;  andbeld  a 
good  breach.  Althoa^  Hie  HHe  was  in 
tlie  grantor,  there  was  none  to  convey^ 
There  is  a  well'^noiWn  distinction  between 
a  covenant  a^iqnyt  acts  done  b^ore,  and  a 
covenant  against  acts  done  after  the  con- 

(1)  «  Bulst.  ti. 

(t)  SiiT.  Joacf,  i9&. . 
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Teyance.  The  former  applies  to  wrongful 
and  rightful  sets  equally ;  the  latter^  to 
wrongml  acts  only.  The  thing  may  bie  in 
ewe,  but  yet  in  such  a  condition  as  not  to 
be  die  subject  of  a  conveyance,  as  if  a  per- 
son covenants  to  convey  a  ring  at  the  bot- 
tom of  the  sea,  or  in  a  coalpit,  where  it 
cannot  be  got  at.  It  is  clear,  that  the  ves- 
sel was  lost  at  the  date  of  the  contract. 
The  ship  was  lost,  within  the  meaning  of 
the  declaration,  if  lost  for  all  practical 
purposes;  and  that  she  was  so,  appears 
from  the  evidence.— [They  then  referred 
to  the  captain's  letter  of  Nov.  1,  and  the 
other  facts  of  the  case.] 

Alexander  and  WiUtont  contra. — Cases 
of  the  kind  referred  to  on  the  other  side 
are  cdlected  in  Sugden*!  Fend,  and  Pwr,, 
p.  8th  edit.  HUchcoehy.  Qid^Sng»{S) 
18  one  of  them.  There,  the  Lord  Chief 
Baron  supposes  the  case  of  a  sale  of  an 
estate  innocently,  which,  at  the  time,  is 
actually  swept  away  by  a  flood,  without 
the  vendor's  knowledge  of  the  fact,  and 
asks  whether  he  is  to  receive  the  purchase- 
money,  because  the  conveyance  is  executed. 
The  inclination  of  bis  opinion  there  given 
is  at  variance  with  that  of  the.  author  of 
the  treatise,  who  adds,  in  a  note,  that  Lord 
Eldon  had|  in  a  late  case,  expressed  con- 
siderable doubt  upon  such  a  doctrine.  In 
^afAiiu  v.Z)e£aiiey  (4),  the  defendant  had 
covenanted  that  he  was  lawfully  seised  in 
a  good  estate  of  inheritance  in  law,  in  fee 
simple,  in  certain  premises  conveyed  to  the 
plaintifi';  and  it  appeared,  that  before  the 
conveyance,  the-  premises  (which  were  in 
America)  had  been  ronfiacated  by  an  act 
of  the  state  of  New  York  ;  yet  this  was 
held  to  be  no  breach  of  the  covenant.  Id 
Lord  March  v.  Pigot  (5),  the  death,  at  the 
time,  of  one  of  the  persons,  upon  whose 
chance  of  turvivorship  a  bet  was  made,  did 
not  prevent  the  winner  from  recoveriog. 
Wherever  a  contract  is  made  for  a  thing  at 
a  distance,  it  must  be  taken  with  all  its 
GontingencieB.  The  rules  as  to  insurance 
■re  not  applicable :  insurance  is  a  contract 
of  indemnity,  which  this  is  not.  Nor  do 
the  cases  as  to  defective  title  apply.  The 
question  is*  did  anythii^  pass  under  the 

(3)  4  P^iee,  135. 

(4)  4  Doug.  SM. 

(5)  4  Burr.  S8M. 


conveyance?  It  is  clear,  that  wbaterer 
existed  of  the  ship  did  pass ;  and  not  imly 
the  vessel  itself,  but  all  its  earnings,  for 
the  sccessary  follows  the  principUt  sad 
sfter  stranding,  the  cargo  might  have  been 
forwarded  to  ity  destination.  If  something 
passed,  then  the  covenant  by  the  defea- 
dant  is  only  a  covenant  for  title  in  the 
subject-matter,  whatever  it  might  happen 
to  be.  The  covenant  applies  to  title  only, 
and  not  to  the  quality  of  the  subject- 
matter.  It  is  not  necessary  to  meet  the 
case  of  the  ship  at  the  bottom  of  the  sea, 
but  of  one  having  some  existence.  **  Set 
over**  does  not  mean  a  delivery,  but  a 
'*  transfer."  Suppose  a  chattel  of  mine  to 
be  wrongfully  in  the  possession  of  A,  at 
York,  the  property  therein,  upon  a  sale, 
may  pass  to  the  vendee,  and  I  perform  my 
covenant,  and  hare  a  right  to  utoter;  though 
I  do  not  deliver,  the  breach  could  CHily  be  of 
acovenantforquietei^oyment.  Agaiii,eveo 
if  this  were  a  total  loss  on  a  contract  of  in- 
demnity, for  the  purposes  of  insurance,  yet 
it  would  not  be  so  within  the  Registry  Acts, 
unless  (which  is  not  the  case)  die  identic 
of  the  vessel  were  totally  destroyed.  Cap- 
ture is  a  total  loss ;  but  not  so  within  the 
meaning  of  a  bottomry  bond ;  and  in  other 
cases,  where  the  thing  exists  in  specie, 
thoueb  under  sueh  circumstances  as  wonM 
entit&  die  assured  to  abandon,  yet  it  wiU 
prevent  its  being  an  utter  loss  within  a 
bottomry  bond — Park  on  /anroace,  68S, 
7ih  ediL,  Joyce  v.  WWMsmtom,  ibid., 
Thompson  v.  Royal  Exchange  A$*mramet 
Company  (6).  But  that  analogy  need  not 
be  resorted  to.  If  I  profess  to  imivey  500 
acres  of  arable  land,  and  the  land  is  neither 
arable,  nor  of  500  acres,  no  acdon  lies  at 
law  for  breach  of  covenant  for  tide,  but 
Only  an  action  on  the  case  for  a  fraud. 

[Paskb,  B. — Though  Bomethii^  aiay 
pass,  that  will  not  condude  the  matter,  fit 
the  covenant  is,  for  dtle  to  convey  some- 
thing which  then  existed  as  a  ship.] 

If  the  pardes  meant  to  bind  themselves 
to  a  ship  capable  of  navigation,  they  shoaM 
have  so  expressed  it.  They  also  cited 
Bellv,  NixoH{7)t  Hes$e  v.  StepiUMaMi&). 

(htr.  ads.  sstt. 

(6)  f  Mm.  &  Mw.  30. 

(7)  Holt.  N.P.a  4S0. 

(8)  3Boa.&Fal.«74^ 
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On  a  subsequent  day,  in  this  temit  the 
judgment  of  the  Court  was  delivered  by — 

PAmxE,  B. — This  cause  was  tried  before 
my  Brother  Patteson,  at  the  last  Liverpool 
Spring  Assises,  when  a  verdict  was  found 
for  the  plaintiff.  The  declaration  was  in 
covenant  on  a  deed-poll,  dated  the  81st  of 
October  1856,  by  which  the  defendant,  in 
consideration  of  4,200/.,  granted,  bargain- 
ed, sold,  assigned,  and  set  over,  to  the 
plaintiff  sixty-four  sixty-fourths  of  the  ship 
Satak,  with  her  masts,  tackle,  and  appur- 
tenances; and  the  defendant  thereby  cove- 
nanted, that  at  the  time  of  the  sealing  and 
delivery  of  the  deed,  he  had,  in  himself, 
good  right,  full  power,  and  lawful  autho- 
rity, to  grant,  bargain,  sell,  assign,  and  set 
over  the  premises  to  the  plaintiff',  in  manner 
and  form  afiireaaid;  and  the  declaration 
states,  that  the  vessel  was  then  lost  and 
destroyed,  and  incapable  of  being  trans-' 
ftrred,  whereof  the  plaintiff  was  then  igno- 
rant :  and  further,  that  the  defendant  bad 
not,  at  the  time  of  the  making  of  the  deed- 
poll,  any  power  to  grant,  bargain,  sell,  as- 
sign, or  set  over  the  ship  as  aforesaid. 

To  this  declaration  the  defendant,  treat- 
ing these  two  allegations  as  separate 
breaches,  pleaded,  first,  that  the  vessel  waa 
not  wholly  lost  and  destroyed,  and  incapa- 
ble of  being  transferred ;  secondly,  that  he 
had  full  power,  at  the  time  of  the  making 
of  the  deed,  to  grant,  bargain,  sell,  aastgn, 
ind  set  over  ;  and  thirdly,  a  similar  plea, 
wiUi  a  spedal  inducement,  stating  the  lost 
of  the  vessel  at  the  time  of  the  execution 
of  the  deed,  and  the  defendant's  ignorance 
of  it 

The  facts  of  the  case,  as  they  appeared 
on  the  trial,  were  these :  the  ship,  which 
waa  on  a  distant  voyage  when  the  assign- 
ment was  made,  had  got  on  shore  on  the 
coast  of  Prince  of  Wales's  Island,  on  the 
13th  of  October  1836,  and  was  Ud  by  the 
crew,  beating  on  the  shore.  The  crew 
had  access  to  her  afterwarda.  On  the  14th 
of  October,  the  captain  had  her  surveyed, 
and  she  was  sold  on  the  S4th.  The  ship 
had  sustained  no  more  damage  on  the  21st 
than  when  she  first  struck,  ft  was  proved, 
that  if  there  had  been  facilities,  and  at  a 
diHerent  season  of  the  year,  she  might 
have  been  repaired,  and,  if  in  England,  she 
might  easily  have  been  got  off.    When  on 


shore,  she  was  five  feet  above  water  on  one 
side,  on  the  other  not  so  much ;  and  her 
bulk  ends  were  strained.  On  this  evidence 
the  learned  Judge  left  it  to  the  jury  to  say, 
whether  "she  was  a  ship  or  not  on  the 
2lst  of  October."  And  they  found  that 
she  was  not,  whereupon  he  directed  a  ver- 
dict for  the  plaintiff,  with  4,200/.  damages, 
reserving  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit.  A  rule  was  obtained 
for  that  purpose  in  the  following  term ;  and 
on  shewing  cause,  the  case  was  very  fully 
discussed,  and  the  Court  postponed  its 
judgment.  We  have  now  considered  the 
case,  and  are  of  opinion,  that,  upon  the 
finding  of  the  jury,  the  plaintiff  is  entitled 
to  recover;  but  we  think  that,  upon  the 
&cts  stated,  and  on  the  report,  the  finding 
waa  wrong,  and  that  there  ought  to  be  a 
new  trial. 

The  deed,  upon  which  the  action  is 
brought,  purports  to  be  an  absolute  trans- 
fer, at  the  time  of  its  execution,  of  a  speci- 
fied ship,  with  all  the  tackle  then  belonging 
to  it ;  and  by  the  operation  of  that  deed,  aU 
the  interest  which  the  vendor  had  at  the 
time  in  that  vessel  or  its  tackle,  in  what- 
ever state  they  were,  passed  to  the  vendee 
from  the  moment  of  the  execution  of  the 
deed  ;  the  execution  of  the  deed  itself, 
without  any  delivery  of  the  chattel,  trans- 
ferring the  property.  The  question,  how- 
ever, is,  not  what  passed  by  the  deed,  but 
what  is  the  meaning  of  the  covenant  con- 
tained in  it,  and  whether  there  had  been  a 
breadi  of  that  covenant,  as  alleged  in  the 
pleadings. 

In  the  baigain  and  sale  of  an  existing 
chattel,  by  which  the  property  passes,  the 
law  does  not  (in  the  absence  of  fraud)  imply 
any  warranty  of  the  good  quality  or  con- 
dition of  the  chattel  so  sold — Parkinson  v. 
Lee(9)—Kielw.  91,  Roll.  Abr.  'Action  sur 
Case,'  (P,  4%  p.  90.  The  simple  bargain 
and  sale,  Uierefore,  of  a  ship,  does  not 
imply  any  contract  that .  it  is  then  sea- 
worthy, or  in  a  aerviceable  condition ;  and 
the  express  covenant  that  the  defendant 
had  full  power  to  bargain  and  sell  in  the 
manner  before  mentioned,  does  not  Create 
any  further  obligation  in  this  respect.  But 
the  bargain  and  sale  of  a  chattel,  as  being 
of  a  particular  description,  does  imply  a 

(9)  S  Eaat,  313. 
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contract  chat  tlia  articte  8oM  is  -of  thai  de- 
scripticm,'  for  which  the  cases  o€ Bridge  v. 
V.  fram(LO)  and  Shepherd  v.  Kam{i\), 
and  other  eases,  are  authorities ;  and,  there- 
fore, the  sale,  in  this  case,  of  a  ship,  im- 
plies a  contract  that  the  subject  of  the 
transfer  did  exist  in  the  character  of  a 
ship,  sad  the  express  eovenant  that  the 
defendant  had  power  to  m^e  the  ba^ain 
and  sale  of  the  subject  before  mentioned, 
must  operate  aa  an  exiHreaa  corenant  to 
the' same  effect;  ibat  covenant*  tbereforei 
was  broken*  if  the  subject  of  the  transfer 
had  been,  at  the  time  of  the  covenant,  phy- 
sically destroyed,  or  had  ceased  to  answer 
the  designation  of  a  ship ;  but  if  it  still  bore 
that  character,  there  was  no  breach  of  the 
covenant  in  question,  although  the  ship 
was  damaged,  unseaworthy,  or  ineapabw 
of  being  beneficially  employed. 

The  contriKt  is  for  the  state  of  the  sub- 
ject absolute,  and  not  with  reference  to 
eoUateral  circumstances.  If  it  were  not 
so,  it  might  happen  that  the  same  idenUcal 
thing,  in  the  same  state  of  structnre,  might 
be  a  ahip  in  one  place  and  not  in  aBOther* 
accordii)^  to  the  local  cirenmatanoes  and 
conveniences  of  the  plaee  yrkutt  she  m^ht 
happ«i  to  be.  If  the  contracting  parties 
intend  to  provide  for  any  particv^r  state 
or  condition  of  the  vessel,  they  should  in- 
troduce an  express  stipnlation  to  that 
eflTect. 

This  beii^  the  view,  which,  after  much 
consideration,  we  have  taken  of  the  law  of 
this  case,  it  follows,  that  after  the  fact 
found  by  the  jury,  the  second  issue,  at 
least,  must  be  decided  in  &vour  of  the 
plaintiff;  for  if  she  was  not  a  ship  at  the 
time  of  the  exeoutifn  of  the  deed,  she  was 
ine^ble  of  being  transferred  as  such,  and 
therefinre  the  defendant  had  no  power  to 
make  the  tranafer. 

The  question,  whether  the  subject  of  the 
transfer  have  the  character  of  a  ship  or 
not,  may,  in  some  extreme  oases,  suggested 
in  the  course  of  the  ailment,  be  a  quesr 
tion  of  great  nicety  and  difficulty.  In  the 
present  case,  we  do  not  think  such  a  diffi- 
culty arises.  We  are  of  opinion,  th&t« 
upon  the  evidence  given  on  the  trial,  the 
ship  did  coDttnne  to  be  capable  of  beii^ 

(10)  lSUrk.N.P.R.50i. 
<tl)  SB.iiAU.UO. 


transferred  as  sbcIi,  i(t  Ae  time  of  the  con- 
veyance, though  she  m^t  be  totally  kwt 
within  the  meaning  of  a  contract  of  insur- 
ance, which  proceeds  upon  a  diflercai  prin- 
ciple, andnuy  tske  place  with lessof  damage 
to  the  ship  itself  than  occvrred  in  this  case. 
It  proceeds  upon  the  loss  of  the  subject 
insured  for  beneficisl  purposes.  Here,  the 
subject  of  the  transfer  Iwd  the  form  and 
structure  of  a  ship,  although  on  sboK, 
with  the  possibility,  though  not  the  proba- 
bility, of  being  got  off.  She  was  still  a 
ship,  though  at  toB  time,  from  ibe  wnt  of 
'local  convenieMces  and  faciliuca,  incapaUe 
of  being  beneficially  employed  as  such. 
The  covenant,  therefore!,  of  the  defendant 
that  he  had  power  to  tranttfer  her  as  a  ship, 
at  the  time  of  executii^  the  deed,  was  net 
broken. 

We  think  that  tber^  must  be  a  new  trial; 
and,  I  must  add.  that  every  member  of  dw 
Court  concurs  in  this  judgment. 

Rmleabtohde. 


1S8S.  ) 

r.  i 


THIHBLXBr  V.  BAnROW. 


January. 

Debt—Pleadxng — Covenant  not  to  sar. 

A  covenant  mt  to  sue  for  a  Umited  time, 
upon  a  timple  amtraet  debt,  i$  not  pleadaUe 
im  bar  of  an  action  for  swck  d^tU 

.  Debt.  The  first  count  charged,  that  de- 
fendant was  indebted  in  1,500/.  fisr  Bwney 
paid ;  the  second  count,  thu  dcAndant 
was  indebted  m  92/.  for  interest. 

Plea  to  the  first  and  seooDd  eoimts.  that 
the  said  sum  of  l,50oi.,  in  the  said  first 
count  mentioned,  was  and  is  the  aaaonat 
of  monies  paid  by  the  plaintiff  for  the  de- 
fendant's use,  nnder  and  by  virtue  a 
certain  bond,  dated  1st  Mart*  ia£8,  by 
whic^  m  consideration  of  &mily  rdsdoa* 
ship,  the  plaintiff  becs«ie  jointly  bound 
wim  the  defendant  to  one  Viae,  in  the  som 
of  1,500/.,  for  indemnity  against  whi^ 
the  defendant,  in  1829,  aasigaed  to  tW 
plaintiff  a  policy  upen  his  own  life  fee 
1,500/. ;  and  that  the  interest  daisaed  in 
the  second  count  accrued  in  respect  of  the 
monies  so  paid  after  the  mAliing  of  •  deed 
dated  the  «lst  of  June  1831,  by  which, 
reciting  the  bond  md  the  tanSffumrnkt  sad 
that  the  plaintiff  had,  before  thai  time,  ps»d 
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7502.  to  Vise,  so  tbat  there  remained  only 
750/.  then  due  to  him,  the  plaintiff,  in  con- 
sideration  of  the  assignment  of  the  life 
policy,  and  the'family  relationship  between 
the  parties,  covenanted  to  pay  the  remain- 
ing sum  of  750/.  to  Vise,  and  all  interest 
which  might  then  be  due,  according  to  the 
tenour  and  effect  of  the  bond,  and  would 
not  ask  the  defendant  to  join  him  in  such 
payment ;  and  also,  that  he,  the  plaintiff 
m  executors,  &c.,  should  not  nor  would, 
before  the  expiration  of  ten  years  from 
the  date  thereof  and  which  have  not  yet 
dapsed.  adl  in,  demand,  or  compel  pay- 
ment of  the  said  sum  of  760L  already  ad- 
vanced, or  of  the  said  sum  of  750L  and 
interest  thereon,  to  be  advanced  by  him  in 
manner  aforesaid,  nor  would  use  or  take 
any  ways,  means,  or  proceedings  whatso- 
ever, for  obtaining  possession  or  receipt 
of  the  same  sums. 

General  demurrer.  Point  in  (he  margin, 
dut.the  covenant  of  the  plaintiS*  relied  on 
in  the  plea  was  no  answer  to  the  first 
count,  but  was  ground  for  a  cross-action 
only ;  and  that  the  plea,  being  pleaded  to 
the  first  and  second  counts,  was  therefore 
badm  ioto. 

Creuttiett  was  called  upon  to  support 
the  plea. — The  engagement  of  the  plaintiff 
not  to  sue,  is  founded  upon  a  valid  and 
existing  consideration— namely,  the  keep- 
ing tip  of  the  policy  of  insurance,  by  the 
defendant.  If  a  covenant  not  to  sue  gene- 
rally operates  as  a  release,  why  should  not 
a  covenant  not  to  sue  on  a  simple  contract 
debt  for  ten  years  operate  as,  at  least,  a 
suspension  of  the  right  of  action  for  that 
period  ?  A  distinction  between  the  two 
cases  has  certainly  been  taken — 1  RvU. 
Jbr.  989,  Hodgen  v.  Smith  {1). 

[Paxkb,  B. — Lord  Holt  expressly  re- 
cwnjies  it  in  AyU^e  v.  SbmuAtre  (2)]. 

But  in  those  cases  no  reference  was 
made  to  the  argument  derivable  from  the 
law  with  regard  to  a  surety  who  is  dis- 
rhai^^  by  the  giving  of  time  to  the 
debtor,  or  by  an  arrangement  made  with 
him  by  the  creditor,  though  not  ^>erating 
as  a  satisfaction  of  the  debt.    Datejf  v. 

(1)  Cie.Elis.6«S. 

(S)  Csttli.63;  8.C.  1  Show. 46;  Comb.  It9;  S 
Salk.  A7S. 

New  SsaiM,  VII.— Excheq.  Fl. 


Prendergast  (S),  Lem*  v.  Jom*  (4),  Howell 
V.  JoMt  (5). 

Lord  Abinoir,  C.B. — The  breach  of  the 
agreement  to  forbear  suing  renders  the 
party  liable  in  damages,  but  it  is  not 
pleadable  in  bar. 

Parke,  B — The  books  are  full  of  au- 
thorities against  you. 

Judgment  for  the  plmntiff. 

[Sm  Dmix  «.  J«ff«riM,  Cro.  Elii.  35t ;  JUcy  v. 
KyoMtm,  t  Stlk.  57A,  b-c.  S  Lord  Rtym.  9o9; 
Smith  V.  Mapleback,  1  Term  Rep.  446  ;  Bur^h  v. 
Preston,  8  Term  Rep.  486 ;  Dfu  v.  Newbsll, ibid. 
168.  •.o.«BMniid.47,  t.] 
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ELLIOTT  e.  THOUAS  AND  AH- 
OTHER. 

Fraudti  Statute  of— Acceptance— ^€04' 
mg. 

Under  one  parol  contract  A.  purchased 
some  common  steel  and  some  cast  steel,  of 
more  than  lOL  value.  He  accepted  the 
former  and  refused  the  latter  .•—fields  that 
this  was  a  part  ace^riance  nithiu  the  17th 
section  of  the  Statute  of  Frauds,  and  made 
good  the  contract  as  to  all  the  steel  con- 
tracted for.  Admitted,  that  it  might  be  eon- 
tended,  under  the  general  isjue,  that  there 
was  no  sufficient  contract  to  satisfy  the  Sta' 
tute  of  Frauds. 

Assumpsit  for  goods  sold  and  delivered, 
and  upon  an  account  stated.  - 

PUa — The  general  issue. 

At  the  trial,  before  Parke,  B.  at  the  last 
Assizes  for  the  coimty  of  York,  the  follow- 
ing Gicts  appeared: — The  plaintiff  was  a 
steel-manufacturer  at  Sheffield,  and  the 
defendants  were  edge-tool-makers  at  Bir- 
mingham; and  in  November  1885,  the  tra- 
veller of  the  plaintiff  received  from  the 
defendants  a  verbal  order  for  some  bundles 
of  common  steel  at  Six.,  and  some  bundles 
of  cast  steel  at  48«.,  of  a  specified  thickness. 
This  steel  was  forwarded  to  the  defendsnts 
on  different  occasions  in  December  and 

(3)  5B.  &  Aid.  178)  s.e.tChit.R«p.S56. 

(4)  4  B.  &  C. 506;  s. 0.  3  Lsw  J.  Rsp.K.B.  S70. 
<5)  1  Cr.M.&R.9r;i.e.SL«wJ.Rfp("»'; 

Exch.  S33. 
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January.  On  the  19th  of  December  t 
written  order  for  some  more  cast  steel  wm 
sent  by  post  to  the  plaintiif  by  the  defen- 
dants. On  the  10th  of  February,  the  de- 
fendants wrote  the  following  letter  to  the 
plaintiff: — 

Birmingham,  Feb.  10, 1836. 

"  Sir, — We  are  in  want  of  the  remainder 
of  cast  steel  ordered,  which  we  trust  will 
be  forwarded  immediately.  In  your  in- 
voice of  the  1 1  th  and  1 6th  of  January,  you 
charge  thirty-seven  bundles  of  cast  steel ; 
we  have  only  received  thirty-lour  bundles 
from  Piekford'SieoDsec^uently  three  bundles 
short.  We  must  agam  request  you  will 
be  careful  to  send  it  the  right  thickness ; 
part  of  the  last  was  wrong.  Your  attri- 
tion will  oblige,  yours  respectfidly, 

"  R.  ft  G.  Thomas." 

In  Febnury,  the  plaintiff's  traveller 
called  again  on  the  defendants,  when  they 
complained  that  the  steel  was  not  of  a 
proper  temper,  and  b^ged  this  might  be 
suted  to  die  plaintiff.    The  defendants 
then  pud  a  part  of  the  plaintiff's  demand, 
leavii^  a  b^aoce  of  1 12/.,  for  which  they 
proposed  to  give  a  bill,  on  some  abatement 
being  made  for  the  wrong  temper  of  the 
steel,  but  this  was  not  assented  to.  In 
June,  the  traveller  a^ain  applied  for  the 
balance,  when  the  defendants  complained 
that  the  steel  was  of  the  wrong  size,  and 
requested  that  it  might  be  changed.  The 
traveller  represented  this  to  the  plaintiff. 
Upon  subsequent  occasions  the  defendants 
begged  that  the  cast  steel  might  be  taken 
away ;  and  in  August,  when  pressed  for  a 
settlement  of  the  account,  they  said  they 
never  would  pay  for  it,  as  it  was  of  a  wrong 
size.    The  value  of  the  cast  steel,  fur- 
nished by  the  written  order  of  the  19th 
of  December,  was  24/.    As  to  the  verbal 
order,  the  defendants  contended  that  there 
had  been  no  acceptance  of  the  cast  steel, 
from  that  order,  sufficient  to  bind  them 
within  the  17th  section  of  the  Statute  of 
Frauds,  and  evidence  was  adduced  to  shew 
that  it  was  not  of  the  proper  quality.  It 
was  also  proved,  that  thirteen  pounds  only 
of  the  cast  steel  had  been  used  in  experi- 
ments on  its  quality.    The  learned  Judge 
stated  to  the  jury  that  the  question  was, 
whether  there  had  been  an  acceptance  of 
the  cast  steel  so  as  to  bind  the  defendants; 


and  in  answer  to  points  left  to  (hem  they 
found,  that  the  steel  was  according  ift  order, 
and  that  the  defendants  bad  used  more  of 
it  than  waa  necessary  for  making  experi- 
ments on  its  quality ;  and  found  for  the 
plaintiff  a  verdict  hr  1  liL,  the  balaaei 
claimed. 

Creitwell  having  obtained  a  rote  to  re* 
duce  the  damages  to  24/.,  tbe  price  of  the 
steel  furnished  upon  the  written  order,  or 
for  a  new  trial,  on  the  ground  that  there 
was  no  acceptance  of  ute  steel  upon  the 
verbal  order  within  the  Statute  of  F^auds^ 

Alexander  and  Wightmm  shewed  caoaeu 
— The  first  point  at  the  trial  was,  that  the 
olfaction  of  the  Statute  of  Frauds  waa  not 
open  to  the  de&nduita  under  llie  goBsnl 
issue.  Upon  re&renec  to  the  wiUwraiiB% 
dmt  point  moat  be  abandoned.  Then  m 
to  the  aeeeptanee.  The  parol  order  waa 
for  cast  steel  and  common  steel.  It  was 
an  entire  order,  under  which  the  whole 
was  delivered,  and  a  pan  was  accepted. 
The  complaints,  as  to  the  east  steel,  wen 
made  long  after  due  time  bad  elapeed  for 
ascertaining  its  temper  and  qnstity.  The 
retention  for  so  loiw  disabled  the  defen- 
dants from  afterwaru  rejecting  it.  In  Ptr^ 
aval  V.  Blake  (1).  Abbott,  C.J.  held,  that 
a  purchaser,  who  had  aUowed  goofls  to 
remain  on  bis  premises  ibr  two  monAib 
could  not  then  object  to  them  that  tSbgj 
were  unfit  for  use,  unloa  there  had  bom 
deceit.  Tbe  jury,  whose  provime  it  is— 
OittU  V.  Smilk  (2),  have  in  effect  food 
that  the  defendants  kept  these  goods  an 
unreasonably  long  time,  and  therefore  tba 
contract  could  not  afterwards  be  rescinded 
by  i\iexa— Street  v.  Bla^  (3). 

[AlDersom,  B. — Do  you  mean  to  s^, 
that  if  a  man  draws  too  lai^  a  sample, 
and  the  jury  thmk  so,  he  b  to  be  fixed  with 
the  whole  of  the  goods  contracted  for  T]  ' 

By  Qsing  more  than  enougfa  for  the  pur- 
pose of  experiment,  he  exerciaes  a  domi- 
nion over  the  goods,  which  fixes  Inni. 

XALOEBaoN,  B. — The  oidy  reaidt  is,  Aat 
the^luntiff  may  recover  for  tbe  part  so 

At  all  events,  there  was  a  part  aeeeptanca 
within  the  Sutute  of  Frauds,  the  goods 

(0  t  Car.  &  Pty.  514. 
it)  1  SUrk.  107. 
( «  B.  &  Ad.  436. 
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MiTared  being,  in  the  <^inien  of  the 
jury,  auch  goiras  as  were  ordered  by  Uie 
denndants. 

CnuKtUf  omtriu — Part  acceptance,  un- 
der the  statute,  means  such  an  acceptance 
of  -a  part  as  in  law  amounts  to  an  accept- 
ance of  the  whole,  when  the  purchaser 
accepts  a  part,  he  repudiates  the  rest,  the 
statute  is  not  8atis6ed.  This  may  happen 
whenever  the  subject-matter  is  capable  of 
seTeraace.  Thompson  v.  Macermii4)  is  in 
point. 

[Pasu,  B. — It  was  quite  clear,  in  that 
case,  that  the  planDtiff  could  not  recover. 
The  action  was  for  goods  sold  and  deli- 
vered, and  the  objection  turned  on  the 
fonn  of  the  dtelaration.} 

[AxiiBBaoir,  B. — Price  v. -£m(£)  is 
•gainst  yon,  ao  far  as  k  goes,  because  the 
MUBQ  ekcamaunce  existed  of  acceptance 
of  par^  and  rmection  of  the  rest;  Imt  the 
only  point  made  was,  that  the  contsact  was 
not  an  entire  one.] 

In  Hodgtm  v.  Le  Bret(fi\  Lord  EUen- 
bocouf^  recognized  the  principle,  that  an 
aoceptaacc  of  oue  article,  under  a  joint  or- 
d«rt  ia  not  an  acceptance  of  another,  so 
as  to  make  a  parol  contract  for  that  other, 
ralid. 

[Pakxb,  B.— That  ofHoion  must  have 
been  founded  on  the  suppoaitioo,  that  the 
two  articles  were  purchased  imder  separate 
cootracla.  The  decisioa  was  prior  to  that 
of  BaUk^  T.  Porter  (7),  which  eauUiahea 
tbtt  a  waSa*  tnuuaction  between  vendor 
And  pwdiasert  would,  in  law,  be  regarded 
aa  OD*  coMnet.] 

.  There  is  nothing  to  shew  that  Lord  El- 
lenboros^h  w«it  on  that  ground.  It  is 
cmsistent  with  good  sense  to  require  that 
the  seoeptanoe  of  port  should  be  on  ac- 
coant  of  the  whole,  otherwise^  the  risk  of 
peijcny  wiU  be  let  in,  which  it  was  the  very 
ol^^  of  the  atatuta  to  prevent. 

Parxx,  B.— "nie  first  question  in  this 
case  isi  whether,  upon  »  parol  order  given 
at  one  time  fiir  goods  of  difibrent  kinds, 
WBonnting  to  more  than  10/.,  an  acceptance 
of  the  gooda  of  one  kind  is  a  sufficient 
aceeptanee,  as  regards  the  whole  order,  to 

(4)  S  B.  &  C.  1 ;  •.  c  t  Lsw  J.  lUp.  K.B.  M8. 

(5)  IB.  &C.  156;  s.  c.  1  D.  &  R.  t95. 
(«)  1  Campb.  tSS. 

i7>  S  B.  &  C.  97}  I.  c.  I  Law  J.  Rep.  K.a  »9. 


take  the  case  out  of  the  operation  of  the 
17th  section  of  the  Statute  of  Frauds. 
The  order  was  one  entire  contract  and 
transaction,  though  for  two  di^rent  arti- 
cles. One  article,  namely,  the  common 
steel,  waa  accepted ;  and  I  am  of  opinion 
that  that  is  somcient  to  take  the  case  out 
of  the  statute ;  though  the  other,  the  cast 
steel,  was  objected  to.  The  17th  section 
enacts,  "  That  no  contract  for  the  sale  of 
any  goods,  See,  for  the  price  of  10/.  Or 
upwards,  shall  be  allowed  to  be  good, 
unless  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment,  or  that 
some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract, 
or  Uieir  wants  thereunto  lawfully  autho- 
riied."  Now,  these  provisions  were  made 
as  a  protection  against  the  commission  of 
perjury:  not  that  they  render  it  impossible 
that  pM'jury  should  be  committed;  perjury 
may  be  committed  in  swearing  to  the 
agency ;  nor  does  proof  of  acceptance  of 
part  of  the  goods  absolutely  exclude  per- 
jury. But  all  that  can  be  said  is,  that 
where  sneh  a  is  proved,  there  is  less 
danger  of  it.  1'he  same  obiwrvation  ap- 
plies as  to  the  effect  of  a  part  payment, 
under  Lord  Tenterden's  Act,  9  Geo.  4. 
c.  14.  It  diminishes  the  danger.  No  case 
has  been  cited  quite  similar  to  this.  In 
2'komptm  V.  itfiBceroni  it  was  only  dedded, 
that  tne  defendant  was  not  liable  upon  a 
count  for  gooda  sold  and  delivered ;  and 
that  case  turned  principally  upon  the  form 
of  the  action.  In  Hodgton  v.  Le  Bret, 
Lord  Ellenborough  thought,  that  where 
different  articles  were  purchased  at  one 
time,  some  of  which  were  exhibited  to,  and 
marked  by  the  purdiaser,  but  others  were 
nok  shewn  at  the  time,  the  purchaser  had 
not  a^ceptod  those  which  were  not  shewn 
or  marked ;  but  I  consider  the  authwity 
of  that  case  very  much  shaken  by  Saldey 
V.  Parlm*  vdiere.  under  similar  circum- 
stances, the  whole  waa  held  to  be  one  cm- 
tract,  though  nothing  passed  amounting  to 
an  acceptance.  Hodgson  v,  Le  Bret  ia  no 
authority  as  to  its  all  being  one  contract. 
From  Price  v.  Lee  k  may  fairly  be  inferred, 
that  if  the  contract  had  been  entire,  an  ac- 
ceptance of  part  of  the  goods  would  have 
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been  sufficient.  Here  the  contract  was 
entire ;  and,  I  thinks  the  acceptance  of  the 
common  steel  sufficient.  Upon  the  other 
point,  the  jury  have  found  that  the  cast 
steel  which  was  sent  was  a  compliance  with 
tlie  order.  I  am  not  prepared  to  say,  that 
I  agree  with  them  in  that  conclusion,  and 
should  have  been  disposed  to  have  granted 
a  new  trial  upon  the  payment  of  costs ; 
however,  it  is  much  better  that,  by  some 
reduction  of  the  verdict,  the  matter  should 
be  settled. 

BoLLAMD,  B. — I  am  of  the  same  opinion; 
and  agree  in  thinking,  that  the  case  of 
Hodgson  T,  Le  Bret  is  not  reconcileable 
with  later  authorities,  which  have  been 
fully  observed  upon  by  my  Brother  Parke, 
and  do  not  require  to  be  again  gone 
through. 

AiOEasoN,  B. — The  words  of  the  sta- 
tute are  express,  "  That  no  contract  for 
the  sale  of  goods,  &c.  shall  be  allowed  to  be 
good,  unless  the  buyer  accept  part  of  the 
goods  so  sold,"  &c.  What  are  the  goods 
so  sold  ?  Here  there  was  an  aceeptance 
of  part  of  those  goods. 
GuBHBx,  B.  concurred. 

Rule  ahtolut€t  /or  reducing  tke  ver- 
dict, upon  certain  terms  a*  to  the 
return  of  tome  <jf  the  goods. 


Jan.«9.  /      HABDIKOH.  AHBWB. 

Prineipalandlntereit — Release,  Effectof. 

Upon  sale  of  a  life  policy,  the  conditions 
were,  "  That  the  purchaser  should  pay  down 
immediately  a  deposit  of  20/.  per  cent.,  in 
part  of  the  pitrchase-money  for  each  lat^  and 
sign  agreements  for  payment  of the  Temainder 
en  or  before  the  Hth  of  June  then  next ;  6e( 
should  the  completion  of  the  purchases  be  de- 
layed  from  any  came  whatever.  Beyond  that 
period,  the  purchasers  were  to  pay  interest 
on  t/ie  balanceqf  their  purchase-money  at  51, 
per  cent,  per  annum,  from  that  time  until  the 
purchases  were  completed.  The  defendant 
became  the  purchater,  and  did  not  complete 
the  purchase  till  the  SZnd  of  January  foUon- 
ing,  when  the  remainder  of  the  purchase- 
money,  and  what  was  then  considered  by  the 
attvmies  ^f  both  parties  to  be  the  whole  of  the 
Mftretl,  for  not  completing  the  purchase 
sooner,  was  paid  to  the  plaintiff's  co/tcifor, 


who  gave  to  the  defendant  an  mdenture  as- 
signing the  policy,  and  haotng  a  receipt  in- 
dorsed for  the  principal  purchase-money,  by 
which  deed,  the  plaintiff  aeqniited,  released, 
exonerated,  and  discharged  the  defendant  of 
and  from  all  claim  and  demand  whatsoever, 
for,  vpnn,  or  in  respect  of  the  purchase  of  tke 
p'llicy,  and  all  monies  due  and  claimable  by 
him,  for,  upon,  or  in  respect  thereof.  Soau 
time  aflir,  the  plaintiff  having  discovered  an 
error  in  the  calculaiioH  of  the  interest,  brought 
an  action  to  recover  a  sum  which  he 
claimed  on  that  aceomU : — Held,  that  he  mas 
estopped  by  the  releate  from  rtawering  any- 
th  'mg  more. 

Assumpsit  to  recover  the  balance  of  cer- 
tain interest,  upon  the  sale  to  the  defendant 
of  a  policy  of  assurance,  effected  with  the 
Equitable  Assurance  Society,  in  the  name 
of  the  plaintiff.  There  was  also  a  ctmnt 
upon  an  account  stated. 

Pleas — First,  non  assumpsit.  Secondlj, 
a  plea  of  payment.  The  third  plea  was  as 
ibilows :  <■  And  for  a  fiirther  plea,  &c 
the  defendant  says,  that  aiker  the  said 
purchase  of  the  said  policy  of  anuranoe, 
and  before  the  commencement  of  this  sidt, 
to  wit,  on  the  14th  of  January  1836,  by  a 
certain  indenture  then  made  between  the 
plaintiff  of  the  one  part,  and  the  defeixlaiit 
of  the  other  part,  and  one  part  of  which 
indenture,  sealed,  &c.  the  defendant  now 
brings  into  court,  the  date  whereof^  &c.  is 
the  day  and  year  last  aforesaid,  the  plain- 
tiff acquitted,  released,  exonerated,  and 
discharged  the  defendant  of  and  finm  all 
claim  and  demand  whatsoerer,  for,  upon, 
or  in  respect  of  the  said  purchase  of  the 
said  policy  in  the  first  connt  mentioiied, 
and  all  monies  due  and  dainoaUe  by  ihsDOi 
fori  upon,  or  in  respect  thereof,  and -of  and 
from  the  said  supposed  cause  of  actkn  in 
tiie  first  count  mentioned.**  The  replicattaa 
joined  issue  upon  the  first  and  second  pleas, 
and  denied  that  the  indenture  in  the  third 
plea  mentioned,  was  the  plaintiff's  deed. 
The  following  was  the  particular  of  de- 
mand: "  This  action  is  brought  to  recova 
the  sum  of  34/.,  for  the  balance  due  to  the 
plaintiff  from  the  defendant,  on  the  sale  of 
tlie  policy  mentioned  in  the  declaration  in 
this  cause." 

Upon  the  trial,  before  Lord  Abioger, 
C.B.,  at  the  SitUngs  in  London  after  lut 
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-Trinity  term,  the  following  appeared  to  be 
tbe  facts  of  the  case : — Ewrly  in  the  year 
1835,  the  plaintiff,  a  banker,  residing  in 
Yorkshire,  gave  directions  to  his  Londm 
aolicitor  -to  sell  by  auction  a  policy  of  as- 
surance, which  the  plaintiff  had  effected 
upon  his  own  life,  with  the  Equitable  As- 
surance Company.  Upon  the  8th  of  May 
1835,  the  policy  was  put  up  for  sale  at  the 
Auction  Mart,  and  the  following  were 
among  the  conditions  of  sale :  "  The  high- 
est bidder  to  be  the  buyer.  The  purchasers 
to  pay  down  immediately  a  deposit  of  20^ 
per  cent.,  in  part  of  the  purchase-money 
for  each  lot,  and  sign  agreements  for  pay- 
ment of  the  remainder,  on  or  before  the 
8tfa  of  June  1835 ;  but  should  the  comple- 
tion of  the  purchases  be  delayed  from  any 
cause  whatever  beyond  that  period,  the 
parebasers  are  to  pay  interest  on  the 
balance  of  their  purchase-money,  at  5/. 
per  cent,  per  annum,  from  that  time  until 
tbe  purchases  are  completed."  Upon  the 
Bale,  the  defendant  became  the  purchaser 
of  the  policy,  at  2,S90l.,  and  paid  down  a 
sum  of  458/.  by  way  of  deposit,  and  signed 
a  memorandum  for  the  remainder  of  the 
purchase-money,  according  to  the  above 
conditions.  Tlie  purchase  was  not  com- 
pleted tin  the  28nd  of  January  1886,  on 
which  day  the  plaintiff's  solicitor  met  the 
defendant  and  his  solicitor  for  the  com- 
pletion of  the  porehaae,  when  the  remain- 
der of  the  purchase-money  waa  paid,  and 
the  amount  of  interest,  at  6L  per  cent., 
from  the  8th  of  June  1835,  (when  the  pur- 
chase ought  to  have  been  completed,)  up 
to  the  14th  of  January  1836.  A  receipt 
was  given  by  the  plaintiff's  solicitor  for 
the  money  so  received,  and  an  indenture 
of  assignment  of  the  policy,  dated  January 
14,  1836,  between  the  plaintiff  of  the  one 
part,  and  the  defendant  of  the  other,  pro- 
perly executed,  and  having  the  plaintiff's 
receipt  for  2,S90/.  indorsed,  was  handed 
over  to  the  defendant's  solicitor.  In  No- 
Tember  1836,  the  plaintiff  discovered  that 
thesum  he  ahoald  have  received  aa interest, 
bad  been  miscalculated  by  his  solicitor, 
andafurther  claim  waa  made  for  34/.,  which 
tbe  defendant  refusing  to  pay,  this  action 
was  brought  to  recover  it.  The  defendant 
contended,  that  after  the  execution  of  the 
indenture  of  assignment,  coouining  there- 


lease  aa  above  set  out  in  the  plea,  the  plain- 
tiff waa  estopped  from  recovermg  this  sum 
of  S4tL  A  verdict  wn  entered  for  the 
plainti^  with  leave  to  the  defimdant  to 
move  to  enter  a  nonsuit. 

Erie  having  moved  accordingly — 
F.  Kellt/nhevred  cause. — There  is  nothing 
in  the  release  to  deprive  the  plaintiff  of  hia 
right  to  recover.  The  interest  which  is 
claimed,  arises  upon  a  distinct  agreement 
from  that  on  which  the  policy  was  purchas- 
ed. By  the  conditions  of  sale,  interest  waa 
to  be  paid  from  a  certain  day,  if  the  pur- 
chase was  not  completed  by  that  time.  It 
was  not  completed  ;  and  the  question  ia, 
whether  a  portion  of  that  interest  can  be 
recovered  now,  after  the  plaintiff  has  exe- 
cuted an  indenture  ass^ning  the  policy 
under  a  mistake.  The  element  for  the 
policy  at  a  certain  price  is  one  agreement, 
but  to  pay  interest  on  a  certain  event,  is 
another  and  collateral.  This  is  not  a  claim 
for  any  part  of  the  principal  money.  The 
terms  of  the  assignment  and  release  cannot 
apply  to  a  claim  of  interest.  The  release 
is  **  from  the  purchase-money  and  every 
part  thereof."  If  the  purchase  had  been 
completed  on  the  8tb  of  June,  there  would 
have  been  no  claim  for  interest,  and  tbe 
release  would  have  applied  then,  as  now, 
to  a  discharge  from  the  principtd  money 
only.  The  words  of  the  plea  are,  that 
'*  the  pluntiff  acquitted,  released,  exonei 
rated,  and  discharged  this  defendant  of  and 
from  all  claim  and  demand  whatsoever,  for, 
upon,  or  in  respect  of  the  said  purchaae  of 
the  said  policy,  in  the  said  first  count  men- 
tioned." That  apfdies  only  to  S,!290{.,  tbe 
principal  sum. 

[Parks,  B. — The  question  is,  whether 
the  interest  is  not  a  part  of  the  purchase- 
money.  There  can  be  no  doubt,  that  if- 
the  purchase-money  had  been  3,390/.,  this 
release  would  have  been  a  dischai^  for  all 
that.] 

Still,  tlie  intention  of  the  parties  must  be 
looked  to,  and  it  waa  not  intended  to  release 
this  collateral  demand.  This  may  be  liken- 

to  those  eaaes  of  bills  of  exchuge,  where 
it  haa  been  held  that  interest  is  quite  dis- 
tinct from,  and  not  incidental  to  the  prin- 
cipal ;  and,  that  a  par^  who  ia  discharged 
from  the  principal,  is  not  necessarily  so 
from  the  interest  in  respect  of  that  prinei- 
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pal — Lumleyv.  Hudton(l),  In  the  present 
case,  the  lum  claimed  more  reserablet 
eoropentation  than  interest. 

Erkf  contri.— This  rule  must  be  made 
absolute.  What  was  the  consideration  for 
assigning  this  policy?  Clearly  the  suppoaed 
receipt  of  the  whole  principal  and  interest, 
and  from  that*  the  plaintiff  has  discharged 
the  defendant.  If  the  defendant  had  brought 
an  action  at  any  time  after  the  8th  of  June 
1 835,  against  the  plaintiff,  for  not  complet- 
ing the  contract,  he  must  have  alleged,  in 
compliance  with  the  latter  part  of  the  con- 
dition of  sale,  a  readiness  to  pay  the  inter- 
est money  from  that  day,  together  with 
the  principal.  By  the  condition  i^  sale, 
the  purchaser  is  to  sign  but  one  agreement, 
having  reference  to  the  principal  money, 
add  ^so  to  the  interest,  if  the  former  is 
not  paid  within  a  given  time. 

[Pabxki  B.— You  aay  the  ^aintiff  re* 
leased  the  consideration,  whatever  it  might 
acttially  be,  and  cannot  recover  more  than 
the  consideration,  which  be  acknowledges; 
ander  boA,  to  have  received.] 

The  role,  that  the  instrument  must  be 
taken  most  strongly  against  the  releasor, 
will  apply.  But,  it  is  said,  the  intent  of 
the  parties  may  be  looked  to.  If  that  be 
ao,  it  ta  clear  that  a  full  discharge  of  all 
monies  was  intended  to  be  given.  As  be^ 
twebn  the  attomies  of  both  parties,  it  was 
considered  a  final  aettletpcnt  of  all  claims; 
and  no  farther  sum' was  aaked  for  till  aoma 
noncha  after  tha  cloaing  of  tkc  accoaot. 
If  iba  wordp  uaed  coavey  to  the  ddeiuUfit 

<l)  4  Biajf.  N.Ck  15;  s.  r.  7  Law  J.  Rqi.  (H.a.) 


a  full  discharge  iii  their  fair  interpretatkid, 
the  plaintiS^  who  nsed  them,  k  estopped 
from  coming  in  and  saying  otlienriBe. 

liORD  Abikobb,  C.B. — The  role  mast 
be  made  absolute.  The  release,  in  tlie 
terms  of  it,  only  applies  to  the  principal 
money,2,290^ ;  and  the  question  is,  whether 
after  the  plaintiff  has  stated  that  to  be  the 

fiurchase-mooey,  and  executed  a  deed  re- 
easing  it,  he  can  be  let  in  to  prove  that  it 
was  more.  The  particulara  of  sde  states 
that  the  purchase-money  is  to  be  paid  oa 
the  8th  of  June  ISaS.  and  if  it  is  oot,  the 
purchaser  is  to  pay  interest  upon  it  at  a 
certain  rate  from  that  day.  If  it  hadheea 
that  the  patty  was  merely  to  pay  theprincipil 
money  in  June,  and  nothing  bad  bwea  sm 
about  interest,  and  when  that  day  anifcdi 
and  the  money  was  not  paid,  an  ^reemnt 
had  been  entered  into,  that  fbr  dMtde&ak 
interest  diotdd  be  paid,  Mr.  Kelly's  aifu* 
meat  would  be  correct,  and  that  waidd  ha 
a  collateral  i^reement.  Bat  diis  is  a  eaa* 
tract  in  which  the  party  is  as  mwxk  estop* 
ped  from  recovering  anything  more  by 
way  of  intereat,  as  he  wmild  be  by  my  « 
principaL 

PARKa,  B. — I  am  also  of  opiiun^  that 
the  pluntiff,  having  executed  thia  deed,  ti 
aal(^>ped  from  takii^  any  moie  coosideri* 
lion  money.  The  sum  aeeruii^  &om  At 
non-completion  of  the  contract  oa  the 
of  JuM,  ia  an  additional  pric^  and  tbs 
^aintiff  haa  rdbatcd  the  eooaidmtina 
money  totbefiiU  amoaat,  whaterarit  wm, 
Uid  cannot  bow  aw  that  more  mdaa, 

BouAHD,  B.  andGewiBT,  B-eeacaned. 


£ND  OF  HILARY  TERM,  1838. 
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Apr.  80.  I 
Trespast — Recoftum. 

■  If  A,  take  fft  good*  tmdpiaee  them  on 
Ac*  om  toad,  B.  may  mtar  io  retake  them ; 
mmd  a  p2w  aUeging  thete  factn^  i*  a  good 
jiutijkaiieit  m  tretpau  for  the  entry. 

Trespasa  ibr  breaking  and  entering 
plaintiff'B  dose,  and  with  feet  in  walking, 
&c.,  and  with  horses,  &c.,  and  with  the 
wheels  of  carts*  &c,  sobverting  the  soU( 
andseinng  and  carryii^  away  divers  large 
quantities  of  straw,  &c. 

■  Third  jdea — As  to  entering  the  close  of 
the  plaintiff,  and  in  which,  &c.,  and  with 
feet  in  walking,  &c.,  and  with  the  said 
horses,  &c.,  and  with  the  wheels  of  the 
•nd  carta,  &c.  a  little  tearing  up*  subrert- 
ingi  and  damaging  the  eaith  and  so0  of 
the  aaid  dose,  the  defendant  says,  that 
ibe  {daintiff  ought  not  to  maintain  bis 
aforesaid  action  thereof,  against  him,  be- 
cause,  he  says,  that  he,  the  defendant,  just 
before  the  said  times  when,  &c.  was  law- 
fully possessed,  as  of  his  own  property,  of 
diTcrs,  to  wit,  ten  cart-loads  of  straw;  and 
the  defendant  being  so  possessed  thereof, 
the  plaintiff  did  then,  with  force  and  arms, 
&C.,  and  withoat  the  leave  or  licence,  and 


against  the  will  of  the  defendant,  seize  and 
lay  hold  of  the  said  Ust-mentkmed  straw, 
WM  wrongfully  carry  away  the  same,  and 
put  and  place  the  same  upon  the  said  closis 
in  Ae  said  fint  count  mentioned,  and  in 
wbjch,  &c.,  and  wroogfiilly  detidned  it 
therein  ontil  the  said  dtties  when  &c.; 
wherefim  the  defendant  at  tbe  said  timet 
whoa  &c.  made  firesb  ptirsuit  after  fata 
straw,  and  then  quietly  and  peaceably  en- 
tered the  said  dose  in  the  said  first  count 
mentioned,  and  in  which,  &c.,  and  with 
the  said  horses,  mares,  geldings,  and  wag- 
gons in  the  introductory  part  of  this  plea 
mentioned,  (the  same  then  beii^  necessary 
and  proper  for  that  purpose,)  in  order  to 
retake  his  said  straw,  and  did  then  and 
there  quietly  and  peaceably  retake  his 
said  straw,  and  load  the  same  upon  the 
hufc-mentioned  widens,  and  carry  thA 
same  away  from  and  out  of  the  aaid  dose  in 
the  said  fiirst  count  mentioned,  and  in  which 
&c.,  as  he  lawfully  might,  for  tbe  cause 
aforesaid,  doing  no  unnecessary  damage  to 
the  plaintiff. 

Demurrer  and  joinder. 

F.  V,  Lee  in  support  of  the  demurrer. — 
It  may  be  inferred  from  the  judgment  in 
Anihoay  V.  Hmiey{\)t  that  sudi  a  plea  u 

(1)  8  Bioff.  IM ;  t.e.  t  Lbw  J.  lUp.  (r.s.)  CP. 
81. 
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this  ought  to  shew  the  circumstances  tin- 
der  which  the  entry  was  made,  and  that 
they  were  such  as  could  not  lead  to  a 
breach  of  the  peace.    If,  under  a  claim  of 

Qerty,  a  party  is  entitled  to  enter  the 
of  another,  actions  of  ejectmmt  would 
be  rendered  unnecessary,  and  the  public 
peace  would  be  continually  endangered. 
The  passage  from  3  Black^on^t  Commen' 
taries,  4,  referred  to  in  the  judgment  de- 
livered in  that  case,  supports  the  argument 
that  such  an  entry  is  uiuawfiil. 

Parks,  B. — The  instance  of  recaption 
given  by  Blackttone  is,  where  the  goods 
are  on  the  grounds  of  a  third  person.  All 
the  old  authorities  are  to  the  effect,  that 
where  the  goods  are  placed  on  the  land  by 
the  party  himself,  he  gives  to  the  owner 
of  them  an  implied  licence  to  enter  for  the 
purpose  of  recaption.  Thus,  in  Hii.  jibr. 
'Trespass,'  (I)  a,  *'Xf  a  man  takes  my 
goods  and  carries  them  into  his  own  land, 
I  nuy  justify  my  entry  into  the  said  Und 
to  take  my  goods  again ;  fbr  they  come 
there  by  his  own  act." 

Aldbksoh,  B. — In  Anthony  v.  Haney^ 
the  goods  were  found  on  the  plaintifiTs 
close,  and  it  was  not  shewn  how  Uiey  came 
there. 

Paskk,  B. — ^All  that  is  meant  in  that 
case  is,  that  the  mere  fact  of  the  defendant's 
^oods  being  on  the  plaintiiTs  land,  is  no 
justification  of  the  entry,  unless  it  be  shewn 
that  they  came  there  by  the  plaintiff's  act. 

Jud^MKtfor  ike  defauUmt, 


1838.  1 

May  8.  /  »«»»ah  e.  hosttk. 
Notice  of  Trial— Judge's  Order. 

A  Judge's  order  for  time  to  pleads  imposed 
the  term  of  "taking  short  notice  of  trial,  if 
necessary,  whether  tried  before  the  sheriff  or 
ftot": — Held,  that  the  plaintiff',  neglecting 
to  try  on  the  next  practicable  day  on  which 
the  sheriff  sate  after  issue  joined,  was  bomd 
to  gieefuU  notice  of  trial  for  any  subsequent 
dag. 

By  a  Judge's  order  on  the  Uth  of  No- 
Tember,  the  defendant  had  four  days'  time 
to  ^lead,  "pleading  issuably,  rejoining 
gratis,  and  uking  short  notice  of  trial,  if 


necessary,  whether  tried  before  die  iberiff 
or  not."  On  the  Srd  of  January,  issue 
was  made  up,  and  notice  of  trial  before  the 
sheriff  of  Middlesex,  given  for  the  11th. 
That  notice  was  returned  the  fidlomi^ 
day^  for  alleged  irr^idarity.  A  second 
notice  was  given  on  the  5th  for  the  16th, 
when  the  cause  was  struck  out  of  the  paper, 
the  plainttflr not  being  ready. .  A  third  no- 
tice was  given  on  the  17th  for  the  25th, 
and  the  action  was  then  tried  as  an  unde- 
fended cause,  and  a  verdict  found  for  the 
plaintiff*.  I'he  defendant  moved  to  set 
aside  that  verdict,  on  an  affidavit  which 
stated  that  he  lived  more  than  forty  miles 
from  town,  and  therefore  was  entitled  to 
fourteen  days'  notice,  instead  of  ei^t  it 
was  stated  that  the  sheriff's  sittings  oc- 
curred twice  a  week. 

C.  Jones  diewed  cause. — ^The  privilege 
of  the  defaidant,  insisting  on  kNuer 
notice,  is  taken  away  by  the  Judge's  order. 
And  if  there  were  any  irregularity,  it  was 
waived  by  the  defendant's  not  returning 
the  subsequent  notice  of  trial. 

Lord  Abinoer,  C.B. — If  you  have  a  li* 
berty  to  give  short  notice  of  trial  for  the 
sittings  after  term,  you  must  try  at  those 
sittings,  or  give  long  notice.  The  same 
rule  applies  where  you  try  before  the  she- 
riff*. If  you  do  not  try  at  the  next  prac- 
ticable sittings  after  issue  joined,  you  lose 
your  right  to  try  upon  a  short  notice. 

Parke,  B.— -Tlwre  is  no  difBmlty  ia 
the  words  "if  necessary,"  where  the  eaaat 
is  to  be  tried  at  the  sittings  in  or  aftnr 
term,  which  take  place  on  a  definite  dmy. 
If  that  day  occurs  so  soon  after  issue  jcho- 
ed,  as  not  to  leave  an  interval  of  fourteen 
days,  then  short  notice  becomes  **  neces* 
sary."  But  where  the  trial  is  to  be  before 
the  sheriff*,  who  sits  twice  in  the  week,  the 
application  of  this  order  becomes  rmtber 
difficult.  I  agree,  however,  with  my 
Lord,  that  the  ^inUff  loses  the  benefit 
the  term  in  the  order,  and  must  give  a  re- 
gular notice  if  he  postpones  the  trial  be- 
yond the  next  practicable  sittings.  A«  fiw 
the  alli^ied  wuver,  by  keeping  the  notion 
there  is  no  authority  to  dut  efiect  The 
returning  it  would  be  a  mare  act  of  ooor- 
tesy.  and  no  consequence  ansei  from  tba 
not  having  done  so. 

Rttk  lAeoUde. 
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Trover—Lien— Set-q^, 

To  a  claim  of  lien  for  tBork  done  io  a  cer- 
tain amount,  a  set-off"  at  the  time  of  tke  con- 
version to  a  larger  amount  is  no  answer, 
unless  so  agreed  upon  between  the  parties. 

Trover  for  iroD-work,  and  conversion 
before  the  bankruptcy. 

Pleas — First,  not  guilty; — second,  that 
before  and  at  the  time  when,  &c.,  in  the 
dedaratioa  mentioned,  the  defendant  was 
a  coach-body  maker,  and  the  trade  and 
business  of  a  coach-body  maker  used,  ox- 
ercised,  and  carried  op;  and  that  before 
the  said  Bean  became  bankrupt,  to  wit,  on 
ftc,  the  said  goods  and  chattels  were  de- 
livmd  by  Bean  to  the  defendant,  for  the 
purpose  of  being  wrought  and  repaired  by 
defendant,  tn  the  way  of  his  said  trade,  for 
the  said  Bean,  and  at  his  request,  for  rea- 
sonable reward  ;  that  he,  the  defendant, 
received  the  said  goods  under  and  by  virtue 
of  the  said  delivery,  and  for  the  purpose 
aforesaid,  and  on  the  terms  aforesaid,  and 
did  bestow  his  work  and  labour  upon,  and 
did  work  and  repair  the  said  goods  in 

EDrsnance  of  the  purpose  of  the  said  de- 
very,  and  that  he  reasonably  deserved  to 
have  in  respect  of  such  work  and  labour 
the  sum  of  8^.,  of  whidi  Bean  had  notice, 
Bnd  then  became  indebted  to  him  in  the 
nid  sum  of  money ;  wherefore,  and  be- 
cause the  said  Si.  was  and  omtinoed  to  be 
wholly  unpaid  and  unsatisBed,  and  was  not 
at  any  time  tendered  to  the  defendant,  he, 
the  defendant,  did  detain  and  still  detains 
the  said  goods  as  a  security  and  lien  for 
the  said  sum  of  8/.,  which  was  the  alleged 
conversion  in  the  declaration  mentioned. 
Replication  to  second  plea,  de  infurid. 
The  action  was  tried  before  Lord  Abin- 
ger,  C.B.,  in  Middlesex,  when  it  appeared 
that  the  iron-work  for  which  the  action  was 
brought,  had  been  sent  by  Bean  to  the  de- 
fftidimt  to  have  wood-work  affixed  to  it, 
»  part  of  a  carriage,  and  before  it  wm 
finished  the  defendant  bought  of  Bean  a 
tilbury  fer  18/.  ISs.,  paying  7L  on  account, 
which,  together  with  a  balance  otik  \U.  6d. 
in  his  favour  upon  former  dealings,  reduced 
the  price  to     6s.  6d.  Applications  were 

Nav  Sbkibs,  VII.— BxcBBd.  Pl. 


then  made  for  the  iron-work,  and  the  de- 
fendant agreed  to  send  it  home  on  the 
Monday  following,  whetlier  finished  or 
unfinished,  uid  to  settle  the  account  at  that 
time.  This,  however,  he  fiuled  to  do,  and 
to  a  Bubseqiunt  demand  by  Bean,  lie  an- 
swered, that  he  should  finish  it  at  his  own 
time,  and  charge  what  he  pleased.  The 
work  done  by  him  was  proved  to  be  of  the 
value  of  8/.  only ;  and  it  was  contended  for 
the  plaintiff,  first,  that  under  these  circum- 
stances, and  upon  the  state  of  accounts  be- 
tween the  parties,  no  lien  could  arise ;  and, 
secondly,  if  it  did,  that  it  had  been  waived 
by  the  defendant's  promise  to  return  the 
goods.  The  Lord  Chief  Baron  overruled 
both  points,  and  the  jury  found  for  the 
defendant,  giving  leave  to  move  to  enter  a 
verdict  for  the  ^intiffii. 

CromdeTt  accordingly,  now  moved.— No 
lien  existed  in  this  case.  It  is  diaproved 
by  the  existence  of  a  contract  inconsistent 
with  it.  The  object  of  a  lien  is  to  provide  a 
security  for  the  work  done  by  means  of  the 
chattel  itself;  it  does  not  exist  where  the 
contract  between  the  parties  shews  that  the 
chattel  is  not  looked  to,  but  the  person 
himself  who  contracts.  The  agreement 
to  send  home  the  goods  on  Monday,  done 
or  not  done,  and  to  settle  accounts,  was  in 
fact  a  special  contract  between  theparties, 
inconsiltent  with  a  lien — Chase  v.  frestmore 
(1).  At  the  tune  of  the  alleged  conversion, 
there  was  no  reason  for  a  lien,  as  the  de- 
fendant was  at  that  very  time  overpaid  for 
his  work.  Hie  plea  necessarily  all^jei, 
that  the  Si,  in  respect  of  which  the  lien  was 
claimed,  then  remained  due  and  unsatisfied ; 
but  that  allegation  is  negatived  by  the  fact, 
as  the  accounts  at  that  time  between  the 
parties  shewed  a  balance  due  to  Bean.  This 
state  of  accounts  arising  in  the  course  of 
the  work,  is  enough  to  destroy  the  right  of 
lien.  It  would  be  so  in  the  case  of  a  ge- 
neral lien,  and  if  not  so  here,  then  a  par- 
ticular lien  would  be  more  advantageous 
than  a  general  one ;  moreover,  die  right,  if 
any,  was  waived  by  the  act  and  agreement 
of  the  defoidant. 

Loan  Abibobb,  C.B, — I  think  this  rule 
must  be  icfnsed.  My  opinion  at  the  trial 
was,  and  sUU  it,  that  the  plaintiOs  should 

(i)  5Mu.fc8alw.180. 
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have  made  the  proposed  answer  to  the 
claim  of  lien  the  subject  of  a  special  repli- 
cation. But  I  do  not  think,  there  is  any 
legal  answer  at  all,  either  on  the  ground 
of  the  counter-claim  to  a  lai^r  amount,  or 
on  that  of  a  waiver  of  the  lien.  As  to  the 
first,  a  set-ofT  cannot  be  considered  as  de- 
stroying a  lien,  unless  it  be  so  agreed  upon 
between  the  parties;  and  as  to  the  effect  of 
the  defendant's  promise  to  send  the  goods 
home,  I  do  not  think  it  was  binding  upon 
him  in  any  way,  being  made  without  good 
consideration. 

Parke,  B. — I  also  think,  there  should 
be  no  rule.  Although  it  may  be  a  mate- 
rial part  of  the  plea,  that  the  money  re- 
mained due  and  unsatisfied  at  the  time  of 
the  conTersionf  yet  the  plaintiflb  must 
shew  that  it  had  been  paid  and  satisfied, 
which  they  fail  to  do,  by  merely  shewing  a 
set-off*,  unless  it  was  carried  into  account 
by  some  agreement  between  the  parties. 
Here,  there  was  nothing  to  prevent  the  de- 
fendant from  suing  for  the  value  of  the 
work  done  by  him  ;  the  set-ofT,  therefore, 
cannot  be  treated  as  payment,  so  as  to  ex- 
tinguish the  debt.  Then  it  is  said,  that  the 
agreement  to  return  the  iron-work  on 
Monday,  was  inconsistent  with  a  lien  at 
that  time,  and  that  the  defendant  waived 
his  right  to  go  on  and  finish  the  work,  in 
consideration  of  the  plaintiffs*  having  the 
ri^t  to  have  it  finished.  But  it  does  not 
appear  to  me,  that  there  was  any  binding 
agreement,  or  anything  more  than  a  nego- 
tiation to  that  effect.  The  lien  waa  neither 
destroyed  nor  waived. 

BoLLANo,  B. — I  agree  in  this  opinion, 
and  Uie  judgment  of  Lord  EUenborough, 
in  the  case  cited  of  Ckau  v.  IVedmont 
strongly  supports  it. 

AiiDBRSON,  B.— I  am  of  the  same  opi- 
nion. A  set-off' cannot  be  converted  into 
payment,  nor  become  an  answer  to  a  claim 
of  lien,  unless  the  parties  have  so  agreed. 
It  may  be,  that  if  they  have  agreed  to  sa- 
tisfy the  lien  out  of  a  particular  fimd,  it 
would  be  an  answer,  became  it  would  ne- 
gaMve  the  lien ;  or  if  a  connter-datm  were 
agreed  to  be  set  against  the  debt,  for  then 
the  debt  could  be  paid ;  but,  otherwise, 
the  right  continues.    Here,  there  are  two 

Sarties  having  mutual  claims,  with  this 
iflference,  that  the  defendant's  claim  has 
the  advantage  of  a  tecurity  for  it,  which 


the  plaintiflfii'  has  not.  Unless  thoe  ia  a 
specific  agreement,  it  would  be  unreasoi- 
ahle  that  the  benefit  of  that  security  should 
he  lost. 

Rule  refiued. 


18S8.  \ 

April  23.)      "ECEr.  WALTERS. 

Evidence — Cuttody  of  Leate, 

In  trespass,  where  the  qiieMlum  is  a*  io  tie 
right  to  tAe  possession  of  a  eerlam  does,  tie 
forttf,  who  has  dermeed  itiotke  defemdmUt 
te  a  eometent  mtness  for  Aiai. 

T.  W.  oceimied  land  wider  W^who  mu 
leeueofk,  ampt^tKereiU  resenedbjf  tie 
leaee.  Upon  tie  exjMnUion  ^  tie  term,  T. 
W.oilmdtieieaae  frmnJ.(mio  claimed 
no  intereet  in  it)  and  deUvend  it  to  W^from 
miose  euetody  it  mat  produced  at  the  trial: 
—Heldt  ivfficient. 

This  was  an  action  of  trespass,  tried  be- 
fore Coltman,  J.,  at  the  last  Assises  for 
Carmarthen;  and  the  question  was,whetber 
the  plaintiff' or  one  T.  W,  under  whom  (he 
defendant  claimed,  was  entitled  to  the  dose 
upon  which  the  trespass  was  committed. 
In  answer  to  the  plaiotiflTs  evidence  of 
possession,  the  defendant  proved  that  tht 
close  was  part  of  a  fiirm  which  in  1776 
had  been  leased  for  three  live*  to  one  Wal- 
ters; that  for  Bome  years  before  1886, 
(when  the  lease  expired,) T.  W.  had  oocd- 
pied  under  one  Williams,  paying  to  boa 
the  rent  reserved  by  the  lease ;  that  in 
18S6,  the  plaintifT  was  in  occupation  of  the 
locus  in  quo,  which,  together  with  the  rest 
of  the  farm,  was  then  re-let  by  WiUiama 
toT.  W.  T.  W.  was  called  to  prove  these 
facts,  and  objected  to,  but  examined.  The 
lease  of  1776  was  produced,  mkI  it  was 
stated  that  T.  W.  obuioed  it  on  the  day 
afler  the  last  life  dropped,  from  two  per- 
sons named  W.  and  J;  that  he  took  it  %e 
Williams,  and  left  it  in  his  hand**  receiving 
from  him  a  fresh  lease.  It  wae  ohjccied« 
that  the  lease  of  1776  waa  not  shewn  (o 
eorae  from  any  proper  custody ;  but  the 
ot^ecciim  waa  overruled,  and  the  deftnJnnt 
IukI  a  verdict. 

Evans  now  moved  to  set  aride  that  ver- 
dict, and  for  a  new  trial,  on  the  aboT* 
grounds.— T.  W.  w«e  aot  a  cvmpetumt 
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mtBMB,  being  intereited  in  the  rent,  which 
wu  payable  only  in  the  event  of  the  pot- 
seisiba  being  lawfully  his.  It  has  been 
held,  that  a  landlord  may  give  evidence 
between  A.  and  B,  where  both  are  his 
tenants;  but  if  they  are  to  pay  in  different 
r^fhts,  his  evidence  is  not  receivable — Fox 
V.  ^>riina(l).  and  Bell  v.  Harwood{%). 

[Parke,  B. — How  can  the  verdict  be 
given  in  evidence,  for  or  against  the  wit- 
ness ?] 

He  has  an  iminediatf  interest  in  the  rent, 
which  is  dependent  on  the  possession. 

[Pabke,  B. — The  immediate  result  is 
nothing  more  than  damages  to  the  plaintiff. 
Yon  might  contend  that  there  is  an  implied 
warranty  of  tide,  and  that  the  verdict 
would  be  evidence  in  an  action  for  breach 
of  diat  warranty  in  aggravation  of  damages, 
diough  not  evidence  of  the  faets  as  betwera 
the  parties  to  the  present  action ;  but  even 
if  it  would  be  evidence  to  that  extent,  ex- 
amining the  witness  is,  by  the  statute, 
equivalent  to  a  release,  and  the  interest  is 
removed.] 

His  name  has  not  been  indorsed  on  the 
record. 

[Parke,  B. — Nor  is  it  necessary.] 

[Aldbrson,  B. — You  m%ht  shew  by 
parol  evidence,  that  he  was  examined  at 
the  trial,  and  then  the  verdict  could  not 
be  uaed  as  evidence  for  or  against  him. 
You  must  discover  some  interest  beyond 
-the  use  which  could  be  made  of  Uic  verdict.] 

In  Doe  d.  Lord  Tefnham  v.  Tyler  (S), 
it  vraa  laid  down,  that  a  remainder-man, 
after  a  tenant  in  tail,  is  not  a  competent 
witness  for  the  tenant  in  tail  in  ejectment 
for  die  entailed  property. 

[PAaxE,  B. — Because  he  has  a  direct  in- 
terest. The  seisin  of  the  tenant  in  tail  in 
possession  is  the  seisin  of  the  remainder- 
Bsan ;  the  estate  in  possession  and  the 
eatate  tn  remainder,  being  for  thia  purpose 
but  one  estate.] 

A  kndlofd  in  ejectment  is  not  a  compe- 
tent witness  to  ann>ort  the  right  of  his 
tenant. 

[LoED  AsiHoim,  C.B. — ^The  reason  it, 
because  the  questiwi  there  is  one  of  pos- 
session ;  and  as  the  possession  of  the  tenant 
ia  that  of  the  landlord,  he  himself  would 

(I)  St^lM,  48C. 
if)  S  Term  Rap.  308. 
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be  dispossessed,  if  the  Tordlfet  mtnt  tfgmmt 
the  tenant.  If  any  one  were  dispossessed 
by  a  verdict  in  tiiis  ease,  the  witness  might 
be  incompetent.] 

[Parks,  B.— The  short  answer  to  the 
objection  on  this  ground  is,  that  any  result 
of  this  action,  whether  it  be  a  verdict  with 
damages  for  the  plaintiff,  or  a  verdict  for 
the  defendant  on  a  nonsuit,  can  in  no  way 
affect  the  landlord.] 

[Aldersoh,  B. — If  the  contest  were  at 
to  the  possession  of  the  land,  your  argu- 
ment might  hold,  but  the  landlord  is  not 
interested  in  any  collateral  question  of 
damages  between  these  parties.] 

Then  as  to  the  other  point.  The  lease 
was  not  produced  from  any  proper  custody. 
Tlie  witness  was  tenant  under  the  old  kase, 
but  he  did  not  obtain  possession  of  the  in- 
strument until  after  the  expiration  of  his 
own  tenancy  as  well  as  that  of  the  term. 
The  persons  from  whom  he  received  it, 
were  strangers  to  all  parties. 

[Parks,  B. — Suppose  the  tenant  had 
obtained  the  lease  during  his  tenancy,  and 
produced  it  on  the  trial,  would  not  that 
have  been  enough  ?] 

Yes.  But  the  custody  to  which  it  is 
traced,  is  insufficient,  in  respect  both  of 
the  persons  and  the  time  when  they  held 
it.  And  T.  W.  not  being  named  in  it,  he 
is  not  connected  wiili  it  as  assignee  or 
otherwise.  To  prevent  forgery  or  fabri- 
cation, it  is  most  important  that  a  strict 
rule  on  this  subject  should  be  adhered  to. 

Loan  Abingbr,  C.B. — It  seems  that  T. 
W.  had  been  in  possession  of  the  land  de- 
mised, for  many  years,  and  had,  during 
that  time,  paid  the  precise  rent  reserved 
by  the  indenture.  Immediately  after  the 
expiration  of  the  lease,  he  got  the  instru- 
ment itself  from  W.  and  J,  who  appear  to 
have  claimed  no  interest  in  it,  and  gave  it 
up  to  the  landlord.  It  is  admitted,  that 
if  the  tenant  himself  had  bad  it  in  his  pos- 
session during  his  tenancy,  and  produced 
it  at  the  trial,  that  would  have  been  enough ; 
and  it  appears  to  me,  that  the  |iersont 
from  whom  be  obtained  it,  recognised  his 
right  to  the  possession  of  it,  and,  by  infer- 
ence, acknowledged  that  they  held  it  on 
his  account. 

Parke,  B. — I  think  there  was  evidence 
that  this  leate  was  produced  from  the  pro- 
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per  custody.  The  rent  paid  by  T.  W,  and 
that  reserved  by  the  lease,  were  the  same; 
That  is  a  circumstance  to  connect  T.  W. 
with  the  lease.  The  inatrument  was  ob- 
tained from  W.  and  J,  who,  by  the  act  of 
giring  it  np  to  him,  rauit  be  presumed  to 
have  held  it  on  his  account.  From  him  it 
passed  to  the  landlord,  and  the  lawful  pos- 
session of  the  instrument  was  in  this  way 
continued.  I  rather  thmk  it  is  for  the 
Judge  to  say  whether  a  document  is  pro- 
duced from  the  proper  custody,  and  we 
cannot  interfere,  unless  we  think  him  wrong. 
The  learned'Judge  in  this  case  was  satisfied 
with  the  evidence,  and  I  see  no  reason  for 
dissenting  from  him. 

Aldbrson,  B. — ^There  should  be  not 
merely  evidence,  but  satisfactory  evidence, 
of  the  instrument  being  produced  from  the 
proper  custody;  and  1  think  there  woi 
such  satit&ctory  evidence  in  this  case. 

RtUe  reftued. 


^     >       VBBB  e.  VAIRKAMEE. 

Contract — Time^  CompukUion  of. 

The  time  of  credit  given  upott  a  cmtraet 
of  tale,  is  to  be  reckoned  exclunvely  of  the 
dajf  on  which  the  contract  it  entered  into. 

Goods  sold  on  the  5th  of  October,  were 
to  be  paid  for  in  two  months.  On  the  fith 
of  December  the  present  action  was  com- 
menced.   The  plaintiff  had  a  verdict,  and 

Riehardt  moved  to  set  it  aside,  on  the 
ground  that  it  was  commenced  before  the 
credit  had  expired. 

Piatt  and  Mantel  shewed  cause. — The 
question  is,  whether  a  cause  of  action  arose 
on  the  5th  of  December,  the  sale  being  on 
the  0th  of  October,  with  two  months*  cre- 
dit. It  is  submitted  that  the  day  of  the 
aale  must  be  taken  aa  one  of  the  days,  and 
that  as  payment  mi^t  be  insisted  upon  the 
first  moment  of  the  5th  of  December,  the 
cause  of  action  was  complete  on  that  day, 
especially  if  payment  was  refused.  The 
rnle  deducible  from  die  caaea  is  this,  that 
if  the  computation  is  from  a  particular  day, 
that  day  is  to  be  excluded;  but  if  from  a 
particular  fact,  the  day  on  which  the  fiict 
occurred  is  to  be  included.    In  Glayton^a 


case  ( 1  )i  a  lease  for  three  years  from  hence- 
forth, (i.  e.  from  the  delivery,)  was  held  to 
mean  inclusively  of  the  day  on  which  the 
delivery  bi^ipened.  So  in  The  King 
AdderUy{t)t  where,  by  SO  Geo.  2.  e.  S7.  ' 
s.  2,  a  aheriff  was  not  liable  to  be  called 
upon  to  retarn  procen,  nnlesa  he  were  re* 
quired  to  do  so  within  six  months  after 
the  expiration  of  hia  office,  it  was  held, 
that  the  day  on  which  he  lefl  office  was 
to  be  reckoned  as  part  of  the  six  months. 
So  in  GlassmgUm  v.  RtmlinsijS),  it  was  held 
that  the  day  of  the  arrest  was  to  be  incladed 
according  to  the  statute  SI  Jac.  1 .  c.  19.  s.  2, 
whereby  a  trader  who  lies  in  prison  two 
months  afler  an  arrest  for  debt,  is  adjudg- 
ed a  bankrupt.  So  CastU  v.  BwdiU  (4) 
decides,  that  where  the  law  requires  a 
month'a  notice  of  an  action  to  be  given, 
the  month  begins  with  and  indndlM  the 
day  on  which  the  notice  is  served.  Hie 
decision  at  Nisi  Prius  in  Clarke  Daeeg 
is)  waa  to  the  same  eflEect.  Taking  the 
question  without  reference  to  autboritiesi 
it  is  contended  that  the  purchaser  was 
liable  to  pay  at  any  moment  when  the 
money  was  demanded  on  the  5th  of 
cember,  and  on  non-compliance  would  be 
amenable  to  an  action. 

[Parkb,  B. — Try  it  by  reducing  the 
time  to  one  day.  If  goods  were  sold  o* 
the  5th,  to  be  paid  for  next  day,  could  yoa 
have  siied  dut  morning  t\ 

If  a  man  were  aentenced  to  imprtaoo- 
ment  fi>r  one  day,  he  could  nc»t  be  detdned 
there  during  any  portion  of  the  day 
lowii^. 

[ALnERSON,  B. — There,  in  favour  of 
liberty,  the  fraction  of  the  first  day  ia  in* 
eluded.    Here,  where  credit  is  given,  it 
should,  on  the  same  principle,  in  favoor  of 
that  credit,  be  excluded.    If  you  take  it 
de  momenta  in  momenlum,  the  expiratim  itf 
the  time  would  be  easily  aaocrtained,  and 
it  would  fall  somewhere  in  the  coorae  of 
the  5di  of  December ;  but  if  not,  the  time 
must  be  either  more  or  less  than  tbe  exact 
period  of  two  months,  and  the  conatruetMM 
should  be  in  favour  of  the  party  to  irlKmi 
the  credit  is  given.] 

(1)  fi  lUp.  1. 

(2)  <  Doug.  463. 

(3)  3  Eait,  407. 

4)  9  TniB  6*3. 

5)  4MMn,Mib 
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The  party  who  engages  to  pay,  should 
be  held  strictly  to  his  engagement. 

[BoLLAMD,  B — What  do  you  say  to  the 
instance  of  a  bill  at  sight!  You  add  three 
days  of  grace^and  you  cannot  sue  antil  the 
day  next  following.] 

Cases  upon  negotiable  instruments  are 
governed  by  the  custom  of  merchanu,  and 
■re  not  anali^ons. — An  argument  was  also 
raised,  as  to  whether,  in  the  absence  of  a 
contrary  context,  "  months"  must  not  im- 
ply Utnar  months ;  bat  as  this  point  had 
been  abandoned  at  Nisi  Prius*  it  was  not 
allowed  to  be  now  agitated. 

RiciartU,  contrfk. — It  is  singular  that  no 
case  is  to  be  found  on  the  computation  of 
time  in  mercantile  contracts,  except  in  bills 
of  exchange  and  promissory  notes.  So 
fkr  as  that  analogy  goes,  it  is  in  favour  of 
the  view  that  the  two  months  had  not  ex- 
pired on  the  5th  of  December,  when  this 
action  was  commenced.  All  the  earlier 
eases  upon  the  general  quettion,  are  col- 
lected and  commented  upon  in  Letter  v. 
Gttriand{6),  but  it  is  not  easy  to  deduce  a 
rule  from  them.  Some  of  the  later  cases 
•eem  directly  at  variance  with  those 
quoted  on  the  other  side.  Thus,  in  The 
King  V.  the  Jtutices  of  Cumberland^!),  it 
was  held,  that  the  statute  13  Geo.  2.  c.  18, 
St  S,  requiring  six  days'  notice  to  magis- 
tratea,  of  an  intention  to  apply  for  a  certio- 
rari to  remove  a  certain  order  made  by 
them,  was  not  complied  with  by  a  notice 
given  on  the  20th,  to  apply  on  the  25th  of 
the  same  month.  So  in  Pellem  v.  tAe  /a- 
haitttamU  of  Wonford{9),  it  was  decided 
that  Uie  two  days  allowed  by  the  statujte 
9  Geo.  1.  c.  %t.  for  giving  notice  of  an 
offence  against  it,  are  exclusive  of  the  day 
on  which  the  offence  itself  was  committed, 
though  the  words  of  the  act  seem  to  point 
to  another  construction.  Hardy  v.  Ryle 
(9)  was  subsequent  to  Clarke  v.  Davey, 
and  is  of  greater  authority  the  other  way. 
Wateon  v.  PearM  {10)  may  be  cited  to  the 
■ame  efllect. 

<6)  15  Tes.  S48. 

(7)  4Ner.&Mftn.37e}S.c4UwJ.Bep.(N.s.) 

'(8)  9*6.  &C.  194;  s.  c.7  Liw  J.Rep.K.B.  148} 
ibid.  M.C.  84. 

(9)  9  a&C.609|  s.  0.  7  Liw  J.  Rep.  M.a 
118. 

(10)  S  Canpb.  ^94. 


Parke,  B. — I  think  the  rule  should  be 
absolute  for  a  new  trial.  The  only  quest 
tion  left  for  us  is,  whether  the  action  wa9 
prematurely  brought.  Whatever  doubt 
might  have  existed  before  the  case  of  Letr 
ter  V*  Garland,  the  current  of  decisione 
since  then,  seems  to  have  been  uniform, 
that  the  ^y  from  which  the  computation 
starts  is  to  be  excluded.  In  that  case,  ft 
very  elaborate  judgment  was  delivered  by 
Sir  William  Grant,  and  an  extremely  sound 
rule  laid  down  ;  nor  are  we  compelled  to 
break  in  upon  that  rule,  in  attempting  to 
reconcile  many  of  the  older  cases.  The 
construction  put  upon  the  statute  in  The 
King  V.  Adderleyt  was  in  ease  of  the  she- 
riff ;  and  Clarke  v.  Davey  was  decided  on 
the  supposed  authority  of  The  King  v.> 
Adderleyt  without  adverting  to  the  circum- 
stance that  the  former  case  was  determined 
in  favour  of  a  public  officer,  and  not  on 
any  broad  and  general  rule.  Then  in 
Gliunngton  v.  RamlinSf  the  bankrupt  un- 
doubtedly lay  in  prison  for  a  fraction  of  a 
day,  and  it  would  be  difficult  to  assign  a 
difference  between  an  imprisonment  that 
becomes  an  act  of  bankruptcy,  and  an  im- 

ftrisonment  under  a  sentence,  in  which 
alter  case  the  fraction  of  a  day  is  always 
included  in  the  computation.  If  we  look 
{|t  the  cases  since  Lester  v.  Garland,  we 
shall  Gnd  that  they  are  all  authorities  fox 
excluding  the  first  day.  It  was  so  decided 
in  Hardy  v.  Ryle,  which  recognized  and 
acted  upon  Letter  v.  Garland.  So  also 
in  Peliew  v.  the  Inhabitants  of  Wonford, 
where  Lord  Tenterden  laid  down  a  very 
reasonable  mode  of  determining  the  com- 
putation, which  appears  to  be  applicable 
to  the  present  case,  that  is,  to  reduce  the 
whole  period  to  one  day,  and  try  when  it 
would  necessarily  end,  if  so  reduced.  In 
this  way,  if  the  time  of  credit  here  given, 
were  one  day  only,  it  would  be  impossible 
to  say  that  the  other  party  had  not  the 
whole  of  the  following  day  on  which  tp 
pay  ;  and  if  this  is  true  of  one  day,  it  is 
equally  true  of  any  number  of  days,  and 
therefore  the  credit  did  not  expire,  so  as 
to  enable  the  seller  to  sue  tillafler  the  5th 
of  December.  And  though  I  admit  that 
the  rule  in  bills  of  exchange  and  promissory 
notes  is  not  binding,  yet  so  far  as  there  is 
an  analogy,  it  ia  in  favour  of  this  view ; 
and  what  is  the  rule  in  cases  of  close  cre- 
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dit,  nay  reasonably  be  lupposed  to  regu- 
late the  practice  tn  caies  of  what  is  called 
open  credit. 

Bollard,  B. — Looking  at  the  nature  of 
the  transaction,  it  is  very  reasonable  to 
exclude  the  day  of  the  sale.    The  seller, 

Senerally  speaking,  has  the  whole  of  that 
ay  to  deliver  tlie  goods,  and  as  they  are 
during  that  period  useless  to  the  purchaser* 
it  would  be  but  fair  to  throw  that  day  out 
of  the  calculation  of  his  time  of  credit. 

Aldbbson,  B. — I  sroof  the  same  opinion. 
I  think,  the  rule  laid  down  by  Lord  Tenter- 
den  affords  an  excellent  criterion ;  that  is,  re- 
duce the  time  in  question  to  one  day,  and 
see  if  an  absurdity  follows  if  that  day  is 
included ;  and  the  same  absurdity  will  arise 
in  any  number  of  daya  of  which  the  time 
may  consist. 

RtileabsokU. 


1838.  > 

May  5.  j  ™" 

Bill  oj  Exchange — Rule  to  eompu/e. 

In  an  action  for  good*  sold,  and  on  a  biU 
of  exchange,  althmigh  the  claim  for  the 
good*  *eld  be  tatiified  after  action  brought, 
yet,  unlet*  a  nolle  prosequi  i*  entered  a*  to 
that  count,  the  Court  will  not  grant  a  rule 
to  comjwfe  a*  to  the  bill  of  exchange. 

The  action  was  for  216/. ;  the  first  count 
being  on  a  bill  of  exchange  for  149/.  19*., 
and  the  second,  for  goods  sold  to  the 
amount  of  the  residue.  A  f^er  action 
brought,  the  defendant  paid  150/.  to  the 
^aintiff,  on  account  of  the  action  generally. 
The  plaintiff  appropriated  a  part  of  that 
sum  in  satisfaction  of  his  claim  for  the 
goods  sold,  and  continued  the  action  with 
reference  to  the  claim  on  the  bill  only.  A 
rule  to  compute  having  been  moved  for, 
and  the  Master  having  a  diflSculty  in  acting 
upon  it — 

Bay  ley  mentioned  the  facts  stated  to  the 
Court;  and — 

jPer  Cttt-iam. — There  must  be  a  writ  of 
inquiry,  unless  a  nolle  proieqm  is  entered 
on  the  count  for  goods  sold ;  until  then, 
the  rule  to  compute  cannot  be  granted. 

Rule  r^fuud. 


1888.    ^  DOE  dem,  bobbkts  e.  kovebts. 

Ejectment — Infant  Lettor — Security  for 
Costs. 

Where  an  infant  U*sor  m  e/eetment  was 
ealledupen  byruietogive  eeeurity^^  eoett, 
and  it  appeared  that  he  was  a  pamper,  tie 
Court  ditcharged  the  rule,  the  father  of  the 
mfant  bemg  substituted  for  the  nasmd 
plaintiff. 

Bayley  obtained  a  rule  eallmg  on  the 

lessor  of  the  plaintiff  to  give  security  for 
costs  on  the  ground  of  infancy — Doe-i. 
Selbyv.  /4l*ton{\). 

Jervis  ahewed  for  cause  that  the  in&at 
was  a  pauper. 

Bayley  cited  /inon.  (2),  to  shew  that  in 
such  case  he  will  be  called  upon  to  get 
some  person  to  give  security  for  him. 

The  Covet  discharged  the  rule,  on  tke 
terms  that  the  infaot'a  iatber  abonU  bs 
subatitnted  for  idba  Doe. 


1888.  1 

May  6    /   ^^^^^^  "*  *HOifpaoK. 
Practice. — Term's  Notice  of  Proceeding. 

An  appUeatuxa  to  set  aside  proeeedit^s 
for  irregtUitrity,  after  the  lapse  ef  pm 
lemif ,  does  not  reTUtre  a  temCs  notHee. 

Piatt  moved  to  set  aside  proceedings 
for  irregularity.  Nothing  had  been  doM 
in  the  cause  since  Easter  term,  18S6. 

Chilton,  on  shewmg  cause,  objeetedt  that 
more  than  four,  tenns  having  intervened, 
no  step  could  now  be  taken  widieut  a 
term's  notice.  He  referred  to  the  a^- 
ment  in  May  v.  Woodmg  (8),  and  rale 
CP.  Easter  term,  18  Geo.  S,  there  cited; 
and  to  8  Moore,  579,  where,  without  a 
term's  notice,  the  Court  refused  to  db- 
charge  a  rule  for  a  new  trial,  obtained  by 
the  plaintiff,  he  having  neglected  to  cnrxy 
down  the  record  for  four  terms. 

Paeke,  B. — Here  the  plaintiff  does  not 
seek  to  take  a  proceeding  to  judgment, 

(1)  1  Term  R«p.  491. 

<t)  1  Wilk  130. 

(3)  SMaik&Mw.MO. 
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but  Mys  die  pwt  proceedingB  are  entirel  j 
WTOi^,  and  applies  to  the  equitable  juria- 
diction  of  the  Court  to  set  them  aside. 
The  object  of  the  rule  requiring  a  term's 
notice*  is»  that  one  party  may  be  fore- 
warned of  an  intention  which  the  other 
may  entertain  to  take  a  step  in  some  pro- 
'  ceedingB  to  judgment,  which  have  been 
suspended  for  four  terms.  It  does  not 
apply  here. 

On  another  ground  the  rule  was 

J)i$ehargetL 


1838 


•  } 


JOKES  0.  BUITH. 


Abatement — Plea  of  Coverture — 8  ^  4 
Will.  4.  c.  42.  «.  8. 

ji  plea  i»  abatement  of  cotierture  of  the 
defendant,  u  not  wUkin  tke  HaimU  3^4 
WiU.  4.  c.  42.  «.  8. 

The  defendant  was  sued  as  a  feme  sole. 
Having  pleaded  a  plea  of  coverture  in  abate- 
ment, which  did  not  comply  with  the  re- 
quisites of  the  statute  3  &  4  Will.  4.  c.  42. 
a.  8t  the  plaintiiF signed  judgment. 

Adt^aoa  moved  to  set  it  aude ;  and — 

Jaime*  shewed  cause.— The  question  is, 
whether  such  a  plea  is  a  plea  of  non-join- 
der, -within  the  meaning  of  the  statute. 
The  words  of  the  section  itself  are  genel-al. 

Addieoitt  «nitr&. — The  statute  was  not 
aaeant  to  apply  to  such  cases  aa  this,  but 
to  provide  a  course  of  proceeding  where 
there  is  a  non-joinder  of  co-contractors. 
No  replication  in  avoidance  of  this  plea 
could  be  framed,  so  as  to  carry  on  the  pre- 
sent action ;  for  all  the  authorities  shew 
that  under  the  circumstances  disclosed  in 
the  plea,  as  it  stands,  the  action  must  be 
wro^ly  brought.  He  rated  Borden  t. 
Kewrberg{l),  and  cases  there  referred  to. 

Per  Curiam.— The  statute  applies  osily 
to  pleaa  m  abatement  for  non-joinder  of 
co-ccmtraetors.  That  may  be  gathered 
Srem  seetion  8,  taken  in  conjunction  with 
aectiona  9  and  10,  which  latter  seetions 
seem  to  limit  the  operation  of  the  former 
to  those  cases  in  which  the  plea  is  not 


necessarily  a  termination  of  the  setioa. 

Here,  the  plainti6f  cannot  proceed  farther. 

Rule  abMolute* 


18S8 
May  8 

Evidence 
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•Set-off— Payment. 


In  an  action  of  debt,  the  defendant  j^eaded 
a  set-off  for  money  ptud  to  the  ^m^Z'— 
Held,  that  under  tkie  plea,  endence  eonld 
notbe  gieent^  part  payment  ^  tke  plaintiff^e 
demand. 

Debt  for  moiey  lent,  and  on  an  account 
stated. 

Plea* — As  to  all  but  5/.  (which  was  the 
sum  claimed  by  the  particulars)  nunquam 
indelntatus;  as  to  5/.,  a  set-off  for  work 
and  labour  and  money  psid. 

At  the  trial,  before  the  sheriff,  the  de- 
fendant offered  evidence  that  money  had 
been  paid  by  him  to  the  plaintiff  on  account 
of  the  debt.  The  plaintiff's  counsel  ob- 
jected to  such  evidence,  on  the  ground 
that  it  was  not  receivsble  under  the  plea 
of  set-off,  nor  in  reduction  of  damagea. 
this  being  an  action  of  debt — Bel^  v. 
BtUt  (1).  It  was,  however,  admitted,  and 
the  defendant  had  a  verdio. 

Bveby  having  moved  for  a  rule  for  a  new 
trial, 

S.  Hughe*  shewed  cause;  and  admit- 
ting that  part  payments  could  not  be  given 
in  evidence  under  the  general  issue,  yet  he 
urged  that  there  was  no  authority  to  ex- 
clude such  evidence  when  offered  in  sup> 
port  of  a  plea  of  set-off  for  money  paid  ; 
sod  he  referred  to  the  different  form  of  the 
pleas  of  set-off  and  of  payment.  But — 

Per  Curiam. — ^This  is  not  a  set-off,  which 
implies  a  right  to  a  cross  action,  but  a  pay- 
ment on  account  of  the  plaintiff's  demand, 
and  therefore  inadmiasible  in  evidence  un- 
der these  pleadings. 

Rule  abiobite. 

(0  3  Met.  &  Wd.  4t<;        <  Liw  J.  Repw 

(ii.i.)EKcb.  ItO. 


<t)  t  Mm.  ft  W«l.  64;  s.c.  6  Law  J.  B«p.<R.s.) 
Excli.  66. 
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1838.  1 

April  20.  I  WESTI,..MALLWOaD. 

Trespass — Arrest  —Master  and  ServarU* 

A  party,  ntko  lodges  a  complaint  before  a 
Magistrate  tn  a  matter  over  nhieh  the  latter 
hos  a  general  jurisdictioHt  u  not  Uable  as  a 
trespasser  for  the  arrest,  under  a  warrant 
issued  thereupon,  although  the  particular 
case  be  one  in  which  the  Magistrate  has  no 
authority  to  act. 

Therefore,  tohere  complaint  was  made 
against  a  builder for  absenting  himself  from 
his  work,  under  4  Oeo.  4.  c.  S4,  and  the 
Magistrate  granted  a  warrant,  under  which 
the  plaintiff"  was  arrested, — yet  held,  that 
trespass  would  not  lie  against  the  party  eom- 
j^ining,  although  the  case  was  one  mot 
within  the  statute. 

The  act  of  accompanying  the  eonslahle, 
who  is  charged  with  the  execututn  of  toch  a 
nrorronf,  and  pointing  out  to  him  the  person 
to  be  arreted,  is  eviMeiwe  to  go  to  the  jury 
of  a  participation  in  the  arrest. 

Trespass  and  false  imprisonment. 

Plea — General  issue. 

The  plaintiff  had  been  employed  by  the 
defendant  to  build  some  houses  for  him 
under  a  specific  contract,  and,  a  dispute 
arising  between  them,  the  work  was  dis- 
continued by  the  former,  upon  which  the 
defendant  laid  an  information  against  him, 
under  the  4  Geo.  4.  c.  S4.  a.  3.  (Master 
and  Servant's  Act),  and  being  brought  up 
under  a  Magistrate's  warranty  the  complaint 
against  him  was  heard  and  dismissed.  It 
further  appeared,  that  the  defendant  ac* 
companied  the  constable  when  charged 
with  the  execution  of  the  warrant,  and 
pointed  out  the  plaintiff  to  him. 

Lord  Abinger,  C.B.  (before  whom  the 
cause  was  tried  at  the  last  sittings  in  Lon- 
don,) thought  that  the  action  was  miscon- 
ceived, and  should  have  been  in  case;  and 
intimated  that  the  evidence  of  interference 
in  the  arrest  by  the  defendant  was  too 
slight  to  make  him  a  trespasser.  The 
counsel  for  the  plaintiff  did  not  press  to  go 
to  the  jury  upon  the  latter  point,  and  sub- 
mitted to  a  nonsuit. 

Kelly  now  moved  to  set  that  nonsuit 
aside. — ^Trespass  will  lie  gainst  the  de- 
fendant, who  was  jointly  concerned  with 
the  Magistrate  in  an  illegal  act.  It  is  true, 


that  where  an  information  is  laid  before  a 
Magistrate,  in  a  matter  over  which  he  has 
jurisdiction,  and  on  that  the  Justice  issues 
a  valid  and  legal  warrant,  on  which  the 
party  is  apprehended,  the  action  must  be 
case,  and  not  tranpass,  because  no  trea- 
pasa  is  committed.  The  Magistrate  is 
bound  to  issue  his  warrant,  and  neither 
party  is  liable  as  a  trespasser ;  not  the  Ma- 
gistrate, because  he  acts  within  bis  juri»- 
dictton ;  nor  the  officer,  because  be  acta 
under  a  warrant.  But  this  rule  holds  only 
where  there  is  jurisdiction.  If  a  complaint 
is  made,  and  the  Magistrate  put  in  moti<m 
by  the  party  complaining  in  a  matter  where 
he  has  no  jurisdiction,  he  is  a  trespasser, 
and  all  who  act  with  or  under  lum  are 
trespassers  also,  because  in  trespaas  aQ 
concerned  are  principals.  There  is,  per- 
haps, no  authority  upon  Uiis  particabr  sta- 
tute ;  but  the  cases  of  Moraoia  Sloptt 
and  others  (1)  and  Rt^ael  v.  Fereiet{i\ 
furnish  an  analogy. 

[LoED  Abimobs,  C.B.— Idonotseehew 
the  defendant  can  be  a  trespasser.  He 
goes  to  the  Magistrate,  and  calls  upon  htm 
to  exercise  his  judgment ;  and  thongfa  the 
Magistrate  may  be  liable  as  a  trespasser, 
the  party  complainii^  and  askii^  him  to 
act  is  not.] 

[Aldbrson,  6.-1116  pirty  compluniBg 
has  nothing  to  do  wtdi  uie  asaamption  m 
jurisdiction  by  the  Magistrate.] 

[LoKD  Abimgbe,  C.B. — The  complaioaDt 
does  no  more  than  lay  the  frda  before  the 
Magistrate,  who  exercises  a  jadidal  di»- 
eretion  in  granting  a  warrant;  uid  it  is 
this  which  distinguishes  it  from  the  case  of 
a  party  becomii^  a  trespaaser  by  putting 
the  sheriff  in  motion.  The  sheriff  docs 
not  act  judicially.] 

In  the  case  in  Sir  W.  Blackstone,  the 
party  who  set  a  foreign  prince  in  motion 
was  held  to  be  liable  in  trespass. 

[Lord  Abimobb,  C.B. — There,  he  was 
considered  by  the  Court  as  a  mere  in- 
strument.] 

There  is  another  ground  upon  which  Am 
ease  ought  to  have  gone  to  the  jury,  tw. 
that  the  defendant  personally  acted  ia  tlw 
arrest. — He  also  cited  Hatdg  v.  Ryie  (3), 

(1)  WiUos,  so. 
It)  t  W.  Black.  983-1055. 
<S). »  B.  &  C.  603;    c.  7  Law  J.  lUp.  Bi.C 
118. 
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Slid  £aiKatterv.Grtia*es(4\  tosliew  ihatthe 
■toliMe  4  Geo.  4.  c.  94.  grres  If  ■gistratat 
BO  jwradietion,  except  in  ease*  of  master 
and  MTvant;  and  Holrojfd  v.  Dimauter{S) 
mad  Ei$nv,  fffijtA(6)»  to  akeir  that  tlia 
plaiMiff*  augbt  nconr  in  tmpaaa  wMbout 
prodaeing  Ui«  frarrant ;  and  mat  tko  onui 
of  jintifyuff  hit  pntidpation  in  the  arreat 
lay  OB  the  defimdant. 

LoKD  AaiNoaRt  C.B.— I  retain  the  epi* 
nion  which  I  held  at  the  trial.  Where  a 
Magistrate  has  a  general  jurisdiction  orer 
the  flubjeet-inatter,  and  a  p«ty  comes  he- 
fore  him  and  prc^liMrs  a  con^daint,  upon 
which  the  Magistrate,  through  a  misUke, 
graoM  a  warrant,  which  is  not  justifiable  in 
point  of  law,  the  party  eomplaining  is  not 
liable  as  a  trespasser,  but  the  only  remedy 
against  htm  is  in  ease,  if  he  has  acted  ma- 
lirioosly.  The  Mi^trate  «ctu^  without 
any  jurisdietitm  9t  all  is  liable  aa  a  tres- 
pnaer ;  but  this  liability  does  not  extend 
to  ilw  constable,  who  acts  under  a  warrant ; 
and  the  statute  24  Geo.  S.  was  passed  with 
ibis  very  object,  of  proiocting  each  officers. 
Aa  to  tbe  other  part  of  the  case^  I  do  not 
de«y  that  tbe  mere  fact  of  the  defendant's 
presence  when  the  plaintiff  was  taken,  and 
pointing  him  out  oio  te  constable,  woald 
have  been  something  to  go  to  the  jury, 
but  it  was  not  preawd  on  tbe  pert  of  the 
plaintiff. 

BoLUNB,  ^ — I  am  of  the  same  opinion, 
and  for  die  same  reasons.  With  regard 
to  the  ease  of  the  sberiflT,  that  is  distin- 
gttiabaUe  ftora  tbe  present,  beeanse  he  ia 
p«t  in  motion  by  party  himself,  wd 
nets  in  obedienee  to  hmi.  In  the  cose  of 
an  act  done  by  a  Magistrate,  the  eom- 
plaiuMit  does  no  more  than  lay  before  a 
oouri  of  competent  jurisdiction,  the  groonds 
on  which  he  seeks  redress ;  and  the  Magis- 
trate, erroneously  thinking  that  he  has  au- 
thority, grants  a  warrant.  The  subsequent 
eonduct  of  the  defendant  did  not  amonnt 
to  any  aetive  interference. 

Aldbrsok,  B. — As  to  the  first  point,  the 
ty  mnst  be  taken  to  have  merely  laid 
case  before  the  Magistrate,  who  there- 
upon granted  a  warrant,  adapted  to  the 

(4)  9B.&a  618}  ■.«.  7  Uw  J.  Rct).  M.a 

lid. 

(5)  1 1  Mo.  441 ;  ■.  c.  4  Uw  J.  Rep.  CP.  176. 
(«)  1  Dowl.  &  Hyl.  97. 

New  SaaiEfl,  V|i.— Ezcheq.  Pl. 


complaint.  What  is  there  in  this  to  make 
tbe  defendant  a  traspaseer  ?  He  is  liable 
only  in  case,  if  actuated  in  what  he  did  by 
mauce.  Tlun  comes  the  second  question; 
and  I  agree  in  the  doetrtne,  that  if  tbe  de- 
fendant took  an  active  part  with  the  con- 
atable  in  apprehendi^  the  plaintiff,  he 
must  have  fiuled  on  thia  state  of  the  plead- 
ings, becaose  it  would  have  been  tacurabent 
on  him  to  shew  his  justiBcation  under  a 
special  ptea,  and  he  cannot  do  so  under  the 
general  issue.  But  all  be  did,  in  this  in- 
stance, was  to  point  out  to  the  constable 
the  party  who  was  to  be  arrested ;  and 
though  undoubtedly  that  wus  evidence  for 
tbe  jury,  yet  where  counsel  submits  to  the 
view  taken  of  the  evidence  by  the  Jn^ge 
at  Nisi  Prios,  and  does  not  claim  to  have 
it  left  to  the  jury,  I  think  we  ought  not  to 
tnterfem 

Rtde  refuted. 


1838.     j-      LSIOUTON  0.  WALES. 

Partnerthw  —  T'nufe  —  Contract — Con- 
ndrmlton — Liquidated  Damagn. 

An  agrtement,  whereby  the  plaintiff'  and 
defendant  agreed  to  become  partners  in  the 
trade  of  stage  coach  proprietors,  for  the  par- 
fote  cf  rwtning  stage  coaches  mtd  ommhuses 
from  Croydon  to  London,  contained  articles 
as  to  the  profits,  losses,  and  expenies  of  Ike 
htsiness,  the  fitting  of  horses  and  coames, 
the  hiring  and  dinhargrng  of  servants,  and 
the  keepmg  and  settUng  tf  the  oeoemfs, 
and  iltpulated  thai  it  shotdd  be  loHfM  for 
either  of  the  parties  to  detenmne  aitdput  an 
end  to  the  partnership  iipon  gvnng  few 
weeks'  notice  in  writing:  article  li  atsopfO' 
vided,  that  m  the  event  of  such  elissolution, 
and  while  and  so  long  as  the  plaintiff  should 
eontinne  to  carry  on  the  trade  of  a  coach 
proprietor  at  Croydon,  the  defendant  should 
not,  either  on  hit  own  account  or  that  of  any 
other  person  or  persons,  or  jointly  nnth  any 
etAer  permn^  or  persons,  run  or  use  for  hire 
any  stage  coach,  omnibus,  or  any  other  car* 
riage,  nor  otherwise  ply  for  hire  on  any  part 
of  the  road  over  whieh  the  coach  was  ap~ 
pointed  to  run,  at  any  time  within  one  hour 
before  or  after  half-ptut  nine  €f clock  i»  the 
morning  from  Croydon  to  London,  and  a 
fnarterfoU  famr  e'eUtck  in  the  t^enoon 
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from  London  to  Croydmt,  under  the  penalty 
of  ML,  tu  be  recovered  by  the  plaintiffs  kit 
executors  or  adniinislratort,  as  and  by  way 
of  liquidated  damages.  Article  IS  alto 
prooided,  that  mitltout  pr^udice  to  the  right 
of  the  party  under  the  tatt  preceding  article, 
the  parlies  bound  themselves  for  the  true  and 
faithful  performance  of  the  agreemeMt  m 
every  respect,  under  ike  penalty  cf  lOOf.,  to 
be  recovered  at  aforesa^ 

Held,  that  the  agreement  of  the  plaintiff 
to  enter  into  the  partnership,  was  a  tv^ient 
consideration  for  the  partial  restraint  <ff 
trade  imposed  upon  the  defendant  by  the 
tnelflh  article ;  and,  t/terefore,  that  an  ac- 
tion wot  sustainable  for  a  breach  thereof,  by 
running  an  omnibus  within  the  prohibited 
htiurs,  after  t/te  dissolution  of  the  partnership. 

field  also,  that  the  40/.  mentioned  in  tfte 
twelfth  article,  must  be  construed  at  liqui- 
dated damaget,  and  not  as  a  penalty. 

The  declaration  stated*  that  on  the  IHth 
of  November  1837,  by  certain  articles  of 
agreement  in  writing  then  made  and  en- 
tered into  by  and  between  the  plaintiff  of 
the  one  part,  and  the  defendant  of  the  other 
part,  after  reciting,  that  the  said  parties 
thereto  were  desirous  of  being  partners, 
and,  as  such,  of  using  and  running  for  hire 
one  or  mote  stage  coaches  or  omnibuses 
from  Croydon  to  London  and  back,  it  was 
witnessed  among  other  things,  that  each  of 
the  said  parties  thereto  did  thereby  pro-, 
mise  and  agree,  to  and  with  the  other  of 
them,  his  executors  and  administrators,  aa 
follows — namely,  first,  that  the  said  parties, 
thereto  should  on  and  from  the  20th  day 
of  November  then  instant,  become  and  tw 
partners  in  the  trade  or  business  <^astage- 
coach  proprietor,  and  should  carry  on  such 
business  lusder  the  firm  of  "Thomas  Leigh- 
ton  &  Thomas  Wales ;"— thirdly,  that  for 
the  present,  the  trade  or  business  of  the 
•aid  partnership  should  be  con&ned  to  the 
running  of  one  omnibus  or  coach  daily 
from  the  town  of  Croydon  direct  over  Lon-. 
don  Bridge,  through  Gracechurch-street, 
and  thence  through  St.  Paul's  Cliurchyard 
to  Charing  Cross,  and  back  the  same  road 
on  the  same  day ;  and  by  the  fiflh  article 
of  the  said  agreement,  each  of  the  said 
parties  thereto  did  promise  and  agree  to 
and  with  the  other  of  them,  that  the  said 
omnibus  or  coac)i  should  leave  the.  t^wn  of 


Croydon  at  half-past  nine  o'clock  ita  the 
morning,  «fld  should  leave  Charing  Cross  kt 
a  quarter-past  four  o'clock  in  theafterRicNm« 
on  every  day,  and  that  no  alteration  should 
be  made  in  the  time  or  other  appointnwDU 
of  the  said  omnibus  or  coadi*  without  th* 
consent  in  writing  of  both  the  said  palrties 
thereto,  to  be  indoned  upoot  or  subacribed 
or  annexed  to  the  said  agreement ;  and  it 
was  further,  eleventhly,  by  the  said 
ment  agreed,  by  uid  between  each  of  the 
said -parties  thereto,  and  they  did  ^reby 
promise  or  agree  to  and  with  each  other, 
that  it  should  be  lawful  for  either  of  the 
said  parties  to  determine  and  put  ah  end 
to  the  said  partnership  thereby  created* 
upon  givii^  to  the  (Mher  four  weeka'  Dotke 
in  writing  of  his  desire  or  intention  so  to 
do  i  and,  twelfthly,  that  in  the  event  of 
such  dissolution,  and  while  or  so  long  as 
the  plaintiiF  should  conthiue  to  carry  on 
the  trade  of  a  stage  coach  proprietor  at 
Croydon  aforesaid,  the  de&mUAt  ahoidd 
niM,  either  on  his  own  account  or  that  of 
fuy  other  person  or  persons,  run  mt  use 
fcHT  hire  any  stage  coach,  omnU>as,  or  other 
carriage,  nor  otherwise  ply  fw  hire  on  any 
part  of  the  said  ro|id,  over  which  the  said 
(oach  was  thereinbefore  appointed  to  nutf 
fvithin  one  hour  before  or  afler  the  ttm 
thereinbefore  or  thereinafter  to  be  appoint- 
ed for  the  said  onmibus  or  coach,  in  pur- 
suance of  the  fifth  article  of  the  said  agree- 
ment, under  the  penally  of  to  be  re^ 
fovered  by  the  said  Thomas  Leig^too,  his 
executors  or  administrators,  at  (md  wojf 
iff  liquidated  damaget  in  an  action  at  law. 
'rhe  declaration  then  averred  mutual  pro- 
inises,  and  that,  in  pursuance  of  the  said 
agreement,  the  plaintiff  and  defiBodant  did 
afterwards,  to  wit,  on  the  SOth  of  Notci»' 
ber  1837,  become  partners  in  the  said  trade 
or  busineBS  of  a  ata^  coach  proprietor, 
and  carry  on  such  business  under  Uie  firm 
of  Thomas  Leighton  &  Thomas  Wales,  and 
did  from  thence  until  the  dissolution  of  ibe 
said  partnership  hereinafter  mentioned, 
run  the  said  omnibus  or  coach  so  to  be  run 
by  them  under  the  said  articles  as  *fort- 
said  ;  and  the  plaintiff  did  afterwards,  to 
wit,  on  the  22nd  day  of  January  1838,  de- 
termine and  put  an  end  to  the  said  part- 
nership, upon  and  by  th«i  giving  to  the 
defendant  four  weeks'  notice  in  writing  of 
bis  desire  and  intention  so  to  do,  and  Jour 
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nveekf  after  the  giving  of  tbdi  notice  ex- 
pired, to.  wit,  on  the  1 9th  dBy  of  Pebnury 
1838,  and  at  which  period  Uie.aaid  part^ 
nership  terminated.  And  the  plsintilF avera, 
that  from  t^e  time  of  making  the  said 
agreement  hitherto,  he  hath  contmued  to 
carry  on  the  trade  of  a  coach  proprietor  at 
Croydon  aforesaid  ;  yet  the  defendant  dis- 
regurding  the  said  t^reement  and  his  said 
promise,  afterwards,  to  wit,  on  the  20th 
day  of  February  ISS8,  and  on  divers  other 
days  and  timee  afterwards,  and  after  the 
Mid  dissoltttion  and  determinatioD  of  the 
wd  partnership,  and  before  the  commenee- 
snent  of  diis  suit,  did  on  his  own  accoontt 
and  also  on  aeoonat  of  one  John  Moore, 
and  also  jointly  with  the  aaid  John  Moore, 
run  and  nse  for  hire  a  certain  onuubua,  and 
fdy  for  hire,  ibr  die  conveyance  of  paasen^ 
geni,  in  and  1^  a  coach  and  mtmibus,  oa 
and  over  the  said  road,  on  and  over  which 
the  omnUws  or  coach  so  to  be  run  by  the 
said  partnership' as  aforesaid,  was  by  the 
said  agreement  appointed  to  run  as  afore- 
said, aadrrers  times,  within  one  hour  before, 
and  also  at  divers  times  within  one  hour 
after  the  said  time  ^pointed  for  the  said 
onimbas  or  ooaoh  so  to  be  ran  by  the  said 
partnership  as  aforesaid,  in  pursuance  of 
tbe  said  fifth  article  of  the  said  agreement, 
diat  is  to  say,  at  times  on  those  days  within 
•me  hour  before  and  one  hour  after,  half- 

Sst  mne  o'clock  in  the  motning  of  those 
ya,  and  at  timea  cm  those  days  within  one 
boor  before  and  one  hour  after  a  quarter- 
past  four  o'clock  in  the  afternoon  of  those 
days,  and  thereby  the  plaintiff  became 
greatly  injured  and  damnified.  And  the 
plaintiff  avers,  that  the  defendant  has  not 
yet  paid  the  said  sum  of  40^,  nor  any  part 
thereof  to  the  pkuntiff,  to  the  damage  of 
the  i^ainiiff  of  100/.,  &g. 

First  plea, KoQ  assumpsit;  second  plea, 
denying  the  breach  in  the  terms  of  the  de- 
darationi    Issues  thereon. 

At  the  trial,  before  Gumey,  0.,  at  the 
Sittings  at  Guildhall  in  this  term,  the  plain- 
tiff pMidaoed  the  written  agreement  for  a 
partneralrip,  which  containra  several  other 
articles  and  atipulations  besides  those  set 
forth  in  the  declaration,  relative  to  the 
mode  of  carrying  on  the  partnership  busi- 
ness: the  thirteenth  article  being  in  the 
f^llowii^  terms : — 

"  Thirteenthly— That  without  prejudice 


to  the  right  of  either  party  tulder  the  last 
weeeding  artidle,  the  aaid  parties  hereto 
hereby  bind  themselves  for  the  true  and 
faithful  performance  of  this  agreement  in 
every  respect,  under  the  penalty  of  100/., 
to  be  recovered  as  aforesaid."  (l) 

Evidence  was  also  given  that  the  defen- 
dant had  run  an  omnibus  for  ten  days  after 
the  detttinination  of  the  partnership  within 
the  prohibited  hours,  ai^  the  learned  J  udge 

(1)  Ths  foUowine  wars  tbe  otlMr  srtidss  oaiit- 

tad:  — 

SeeontUy— That  tbe  said  jmrties  liereto  shtU  b« 
tatitled  to  tie  profits,  ind  htble  to  the  locus  and 
ezpeoMt  of  tbe  nii  putoerahiptnde  or  baiinew, 
ia  eqnal  proportioot,  aad  tbst  ntl  lowes  ud  9X- 
pemee  which,  shall  be  sustuned  or  iacurrod  hj,  or 
on  account  of  the  said  trade  or  busineu,  shall  be 
paid  out  of  the  profits  thereof,  to  tbe  exunt  that 
tbe  suae       be  euffieient  for  that  pnrpoae. 

Foarthly— Tbit  aeillter  of  tbe  putiee  hereto 
shall,  OD  aecouDt  of  the  said  pertnership,  incur  or 
pay  any  debt  or  expenses  other  than  Hucb  as  aball 
bo  necessary  fur  the  conduct  of  such  trade  or  busi- 
oess,  within  Ae  liaiit  by  tbe  last  pcaoe^if  arttels 
preaoribcd. 

Sixthly— That  the  said  Thomas  Leighton  absU 
devote  all  bis  time  and  attentioa  that  may  be  oa- 
ceisary  to  the  conduct  of  the  aaid  trade  or  bualnees, 
and  that  he  shall  be  paid  therefore  oat  of  the  pro- 
fits of  tbe  said  baaUteae,  before  the  aame  ahall  be 
divided,  tbe  snm  of  1(.  a  week. 

Serentbl; — That  no  coachman,  groom,  conductor, 
or  other  servant  aball  be  hired  or  employed,  on  ao> 
oonnt  of  tbe  said  partnership  trade  or  buainess,  by 
either  of  tbe  aud  parlies  hereto,  without  the  coo.- 
seot  of  the  other. 

£ighlbly~That  stabling  for  three  horses  aball  he- 
procured  la  near  as  cooTenient  to  the  bottom  of 
Brixton  Hilli  and  paid  for  oat  ef  tbe  partnerahip 
fuoda,  at  which  stable  the  horaea  of  the  said  Tboanaa 
Walea  ahall  be  at  liberty  to  atand  from  the  time 
that  the  said  omnibus  or  coach  shall  reach  the  said 
Btnble  in  the  morning,  till  its  return  in  the  after- 
noon of  every  day,  and  that  the  horses  of  tbe  aaid 
Tluws  Lei^ton  absU  be  at  liber^  to  muin  tbem 
from  the  time  of  the  srriml  of  the  said  omnibtu  <w 
Coach  io  tbe  afternoon  of  every  day  till  ita  return 
on  the  following  morning,  and  that  a  groom  or 
borsekeeper  aball  be  hired  and  employad  to  attend' 
the  aaid  stables,  and  paid  oat  of  the  partnership 
fiiada,  aa  also  the  e^>easea  of  the  aaid  omnibus  or 
coach  and  horaea  Btaadiog  ia  London  every  dar. 

Tentbly— That  the  accounts  of  the  saia  trade  or 
bnainesa,  and  of  the  receipts  and  payments  on  ao< 
COODl  thaceofi  aball  be  regularly  kept  end  entered 
by  the  said  partiea  respectively,  in  a  book  or  books 
for  that  purpose,  end  that  tbe  same  shall  be  pro. 
duced  to  be  settled  and  signed  by  tbe  said  partners 
reapeclively  on  Saturday  in  every  week,  when 
said  partners  aball  divide  the  .  money  in  hand  be- 
longing to  the  said  partnership  trade,  or  businesa, 
and  pay  their  reHptctive  proportiona  of  any  losses 
or  aiipenaea  which  may  have  been  properly  susuiu- 
sd  or  incurred,  on  behalf  of  the  add  parlnsrafaip. 
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thereupon  directed  the  jury  to  find  m  ver- 
'  diet  idr  the  pluntifT  for  40/.,  and  aleo  tm 
aisen  the  amount  of  damage  actually  sua* 
uined  by  the  plaintiflT,  1^  reuon  of  thii 
breaefa  of  contract.  The  jury  baving  found 
a  verdict  secwdingly,  aawaaing  thearaount 
of  aettial  damage  at  5^,  the  learned  Judge 
gave  the  defenduiC'i  oonnarilaave  to  novo 
to  reduce  the  damagea  to  that  aBMontt 
pursuant  to  tliis  leave,— 

Montagu  Chambers  moved  for  a  rule  to 
enter  a  nonsuit,  or  in  arrest  of  jadgnient, 
or  toreduce  the  damages. — First,  the  agree- 
ment on  which  this  action  is  founded,  is  in 
partial  restraint  of  trade,  without  any  fair, 
reasonable,  or  sufficient  eonsideratioh.  All 
the  articles,  except  the  12th,  (on  which  the 
breach  is  alleged,)  contain  a  consideration, 
moving  from  each  puty,  but  that  is  uni- 
lateral, and  there  ia  no  consideration  for 
the  restraint  it  imposes  on  the  defendant 
not  to  carry  on  his  trade  after  the  partner- 
ship IB  determined.  It  must  b«  coneedcd, 
that  the  case  ot  Hitchcock  v.  Cckerf^)  de- 
cides, that  the  Court  will  not  inquire  into 
the  adequacy  of  the  consideration  for  such 
a  restraint ;  but  the  judgment  there  did 
not  overrule  the  previous  cases,  in  which  the 
expression  "adequate  consideration"  had 
been  used,  but  merely  explained  the  sense 
in  which  it  was  to  be  understood ;  neither 
did  it  break  in  npon  the  princi^e  to  be 
found  in  the  earlier  authorities.  Such  a 
contract,  therefore,  is  stUl  void,  if  not 
Ibunded  upon  a  just,  fair,  and  reason^le 
eonsideration — MiteheU  v.  ReymUi  (8) — 
co-extensive  with  the  promise,  per  Hol- 
royd,  J. — Dames  v.  F«Kon.(4);  and  there 
muat  still  be  a  mutuality,  so  that  one  party 
shall  not  have  it  in  bis  power  to  deriro  aU 
the  benefit — Yomg  v.  TimmAnt  (5).  On 
the  latter  ground  it  is  obvious,  that  the 
entering  into  the  partnership  cannot  be 
deemed  a  fair  and  reasonable  eonsideration, 
inasnrach  as  the  [daintiff  might  have  given 
notice  to  determine  it  the  very  day  aftCT 
its  commencement. 

[LoBD  Amivoeb,  C.B.— It  seenu  to  aw, 

(«)  1  NeT.  b  P.  TM ;  a.  c.  6  Uw  J.  Ran  (m.s.) 
<S)  10  Hod.  ISO. 

(4>  6  B.  &  C  Sl«— M;  s.e.  5  Law  J.  Bm. 

K.B.nB. 

(A)  1  Cr.  &  J.  331 ;  s.c.  9  Uw  J.  Rap.  E«Jk 
68. 


that  the  TesuU  of  the  cues  ia,  that  ^ 
only  question  &e  Courts  now  inqnire  into 
is,  whether  die  oonsi^ratioa  is  nUd,  and 
not  merely  coloorahte.] 

Secondly — The  damages  most  be  ici> 
dueedfSs  uw  sum  of  40/.  saentiaaed  in  tte 
twdfth  article,  anut  be  «oi»tnwd  to  have 
been  intended  as  a  pfiwlly,  and  not  as 
stipulated  dsnHges.  The  raleof  eoBsHwe.- 
tion  of  clauses  ot  this  de>erq>tion  is^  that 
if  dwre  be  unosrtainty  or  amkigni^,  tiw 
Couru  will  decide  sfaat  thesam  is  a  penal^. 
The  language  of  the  preaeat  c^nse  is 
similar  to  that  in  Hmrmtr  v.  flrawM  (6)  and 
DoBtta  V.  Amloa  (7) ;  sad  in  the  btttor  case 
it  waa  held,  that  the  aam  ma  a  |wnal^ 
Abbott,  CJ.  observing. "  Whoever  ftaasod 
this  agreemsat  does  not  appear  to  have 
had  any  very  clear  idea  of  the  distinction 
betweca  a  penalty  and  Uquidatcd  diwiges ; 
for  the  smn  of  MOt  is  described  ia  the 
sanw  seateiue  as  a  aend  alB^  aad  aa  Uqni- 
dated  daasages.  K«w,  both  eanssaiinai 
oaaaot  be  eatMflsd.  We  nnet,  Ihapefcseh 
lo^  to  ^  whob  of  the  apflsaient,  ia  ordsr 
to  ascertain  whether  the  fiOOl.  waa  iotcad* 
ed  to  be  a  penalty  or  Uqutdatsd  daaaagea." 
Now,  froea  the  other  artideo  and  ttspala* 
lions  in  the  present  agrecaaent,  it  is  cither 
iiBposaible  to  collect  an  inteatien,  that  the 
40/.  should  he  liqusdaled  daaiagea,  or  aadi 
coastruction  is  preveated  rendered  more 
difficult  hy  the  succeeding  olaaaa,  artids 
thirteea.  That  clsnse  is  ia  Uw  saaw  tetaa^ 
and  the  100/.  there  menlsoned  deariy  ctm» 
not  be  construed  as  liquidated  deanges* 
without  violaUng  the  rule  laid  dawn 
Heath,  J.,  ia  A$ae9  reUaa<ft).  aad 
acted  upea  in  tiiet  case,  •ndia&aMev. 
Fmnm  (9),  Aet  where  artkiee  eontaia 
eovenaato  for  the  peifoiwanee  of  seretal 
things,  and  then  one  lai^  ansn  ia  stated  at 
the  end,  i^n  breech  of  perfotmanee  that 
most  be  omsidend  as  a  peasity.  The 
effect,  therefore,  «f  treatiag  the  40/.  aa 
liquidated  dMnagea,  would  be  to  orecrale 
JlatUp  V.  ffeUon  and  Stmbh  v.  Rmrm,  m 
the  Cfourt  must  gWe  a  diflerent  constrac* 
tkm  to  the  same  words  in  the  saMN  iaetm* 
msnt. 

(6)  7  Biag.  733;  ■.  •.  9  Uv  J.  R^.  &P.  194. 

(7)  ayi6;s.e.6UwJ.B«v^K3.it<. 

(8)  t  Bos.  &  Pul.  346—53. 

(9)  6  Bing.  141 ;  •.  c.  7  Uw  S.  R«p.  CP. 
938. 
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IiomD  Aji»«a,CwB.— There  u  do  ground 
for  gnntiitg  a  rule  aa  the  fint  poioc,  u 
the  putMcrinp  tticlf  may  be  deened  a 
aMfficient  comdentifm  ibr  the  venr  Hmi*- 
ed  rcstraiac  imiMwd  npotk  Che  dewdaar, 
IB  earryii^  on  hia  bannaia. 

Bouuisy  B*  ccNKurred. 

P*MUr  B.— Them  h  a  aufficieBt  6o»- 
rideratim  aH^ed  m  ikia  Aecibtariop  to 
support  tfae  contract— thai  is  to  say,  die 
etttering  into  tbe  partaersbip.  The  part^ 
nenUp  aust  last  a  nontb,  and  dwt  ■ 
enou{^  to  s«{»port  the  prbmiae,  for,  since 
the  ease  of  JHtcMctek  r.  Ceker^  it  is  clear, 
that  ilie  Court  annaot  inquire  into  the  ade- 
qaacgr  of  iht  eouidontaen. 

Upon  the  other  point,  the  Court  took 
time  to  consider ;  and  now — 

LoKD  AMMcnK,  C.B. — [aiux  stadns 
tfat  &ets,  said]  — The  qnestaoa  turned 
upoa  this,  wbetber  or  not  the  ooatraet  was 
tor  a  penalty  or  foe  liquidated  dauageat 
On  eaawndng  the  agreeiaenti  it  oeems  to 
Ds,  that  zt  nnat  he  oJmd  as  a  contract  for 
liquidated  damage*.  We  think,  the  na- 
ture of  the  contract  makes  k  so;  because 
there  is  no  circumstance  to  sbnr  that  the 
parties  contempkaed  the  ocomrenee  ik 
particular  damages,  and  intenkd  to  take 
that  penalty  as  a  aettlcment  of  the  whole. 
We,  ihenfere,  think,  Aere  ought  to  ha  no 
nde. 


1838.    ^  h'kinnbll  o.  bobihsoh. 

Illegal  Game — Money  Lent. 

Moaetf  ieiUfirthepttrjmemfiAu/iHg  am 
iU^al  ^me,  eoMiet  w  rwewrai  buek* 

Amwnpsit.  The  aeeoad  oouat  of  the 
declaration  stated  the  defendant  to  be  in* 
dehted  to  die  plaiatiflT  m  the  eum  of  SOL 
fi>r  money  lent.  The  hut  count  was  £m 
SlU.  due  on  an  aoeount  etated. 

i%n,as  to  the  seoend  aad  last  counts  of 
tiM  declaratioB— That  the  said  sun  of  90L 
in  theaeoend  ceuntmeatMoed,  was  borrow- 
od  by  the  defendant,  as  the  pbiaCiff  thea- 
waU  nuw,  and  was  kaasrangly  lent  by  the 
plafniiff  to  iIm  defaideiit,  in  aeertain  com* 
mm  gamblpg  roan,  in  and  paetel  «f  * 


oeilain  Mesauage  aad  preausee,  for  the 

purpoee  of  the  Mfcndaot's  iUmlly  pl^hig 
and  geaiiag  thavewith  at  and  in  am  aaid 
gambliag-room,  at  a  certain  illegal  game, 
to  wit,  the  gaaae  of  haaard)  contrary  to  tbo 
MBMite  in  mck  eaae  made  and  provided ; 
•ad  Aat  the  aaid  aeeouat  in  t^  aaid  hat 
couat  fflcMionad,  was  had  and  stated  of 
and  eoaoeiaiag  Um  said  auaa  of  SOL,  in 
the  uid  oecoad  count  mentioned,  also  bor- 
rowed aad  leal  as  afbressid,  and  for  aad 
in  respcet  of  no  other  deltts  or  raoaiea 
whaterev — and  this  the  deiendaat  is  ready 
to  Terify,  &c 

Demurer  and  Joinder, 

CremplOR,  in  support  of  the  demurrer. 
— Neither  the  sutute  16  Car.  M.  o.  7,  nor 
9Aiioe,c.  14,  oontvoukiheplaiBtiflr'B  right 
to  reooTCT  momy  lent  aader  the  etreum- 
■taaces  stated  in  »he  plea.  The  former  ata- 
tuteandde  ctntneta  fiw  woasjr  lott  at  play ; 
dw  latter  avoidB  wXL  aotea,  billa,  or  othw 
seeunlisf  for  meoey  won  or  loot  at  play ; 
and  it  has  been  held  that  the  parol  contract 
is  good,  ootwilhstuiding  the  statute,  «hid» 
aroids  the  aeoHriiy  only.  Barjem  v.- 
Wal9utejf{l)  is  a  direct  authomy.  So 
aba  are  Robin$m  t.  Blamdii\  Akimhnok 
T.  HaU(S),  and  WeUmhaU  t.  Wood{A.), 
There  is  a  case  of  Yovng  v.  Moorei6\- 
which  seems  at  first  sight  to  support  a  con- 
trary doetrinet  but  the  action  there  was 
for  money  lort  at  pin,  which  is  irrecover- 
able by  etatute  16  Car.  2.  Though  the 
purpose  of  the  baa  be  illegal,  yet  these 
autbooritics  shew  that  the  aotiou  it  not 
therefore  defeated. 

Wi^Ommh  eontri.— By  admiasiini  ob 
the  record,  the  money  now  eUiroed  k 
rnaey  lent  to  play  at  an  illegal  game. 
This  u  ft  cireaBalanoe  dait  dittiaguishea  the 

Cint  cue  from  aone  of  those  that  have 
oited.  Bat  in  none  of  them  hat  the 
efl^of  the  ill^fel  purpose  been  eufflciently 
hrought  before  the  Court.  The  plaintiff 
can  eal^  recover  by  meaiu  of  an  Megal 
transaction,  as  the  foundation  of  his  con- 
tract; and  money  lent  in  furtherance  of 
any  iUenl  ttansactieB  is  not  recoverable 
back.   It  ia  adariued,  that  neither  of  ^ 

(1)  t  Stn.  1t49. 
(t)  t  BfliT.  107T. 
(S)  t  Wils.  309. 
<4)  1  £».  It. 
(5>  t  Wili.  «r. 
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tUtutet  citedt  in  express  temut  make*  the 
contract  illegal  ;  butt  upon  the  general 
princij^,  if  the  game  is  unlawfult  any  con- 
tract in  furtherance  of  it,  is  avoided.  The 
question  .in  an  action  for  money  lent  is» 
whether  the  money  was  fairly  and  homd 
Jide  lent ;  wad  how  can  it  be  fainy  and  ftowl 
Jde  Wat,  to  play  at  •  game  which  is  pro* 
hibited  by  statute  ?  ^e  considmtion  for 
the  promise,  if  illegal,  fails  altogether.  In 
Robinson  r,  Blaad,  where  the  question  was 
moat  considered,  and  which  has  been  erro^ 
neously  taken  as  an  authority  Ibr  the  gene- 
Tiil  doctrine,  that  money  lent  for  play  is 
recoverable,  the  transaction  was  bondfiiet 
and  not  contrary  to  the  law  of  France, 
where  it  took  place. 

[LoBD  Abinokr,  C.B. — How  oauld  the 
sututes  of  this  country  m^  it  illegal  to 
lend  money  for  play  ia  France?  Th» 
legality  or  illegality  of  thecontraet  between 
the  parties,  depends  on  the  kw  of  tbti 
country  where  Uie  contract  is  made.] 

Here,  however,  both  the  game  is  illegal, 
abd  Uie  loan  in  promotion  6f  it.  There  ia 
a  penalty  of  50/.  for  playing  at  hsaard ; 
and  an  act  enabling  another  party  to  d6 
that,  which  renders  him  liable  to  a  penalty,- 
is  an  act  which  the  law  will  not  aane- 
tion. 

[LoasAaiHOBRtCB.*— Have  you  looked 
at  Cannam  v.  ^yce(6)?  It  was  there  held, 
that  money  lent  for  the  express  purpose  of 
settling  losses  on  ill^al  sttKk-j<^bing 
transactions,  could,  not  Iw  recovered  baclb 
The  principle  seems  applicable  here.] 

Crompton,  in  reply,  cooteilded,  that 
faasard  wm  bot  illegal,  though  yUyed  at  a 
gambling-house,  unless  played  at  a  public 
table  set  up  .and  kept  as  a  basard  uUe» 
He  cited  Cotbone  v.  £(ocjWe(7),  to  shew" 
that  it  must  appear  upon  the  pba,  what 
the  game  is,  and  that  it  is  illegal  He  also 
attd  Pttlecat  v.  AngeU(8),  for  the  distinc- 
tion between  an. actual  participation  in  aa 
illegal  ac^  and  the  merely  enabling  another 
to  do  it. 

The  Court  took  time  to  ponaider,  and 
afterwards,  their  judgment  waa  delivered' 
by— 

(6)  S  B.  ie  AM.  179. 

(7)  1  Stn.  493. 

(8)  t  Cr.  M.  fc  R.  Sit :  s.  e.  4  Uw  J.  Bep. 
(k  J.)  fisch.  9*6. 


Paua,  B. — As  the  plea  states,  that  de 
money  for  whidi  the  action  is  brought,  wa# 
lent  for  the  purpose  of  illegally  playing 
and  gaming  therewith,  at  the  ill^al  gasae 
of  "  hasard,"  this  money  cannM  be 
vered  back,  on  the  prinei|de,  ikot  for  the 
first  time  laid  down,  bK  fidly  settled  ia 
the  case  of  C^saaoai  t.  Brt/ee,  Thin  prin- 
ciple is,  that  the  repayment  of  mawy,  iastt 
for  the  express  purpose  <^  aeeosnplblung 
an  illegal  object,  oaanat  he  enfinrced ;  and 
there  is  no  doubt,  but  that  it  is  illegal  for 
any  person  to  play  at  hasard,  by  the  12 
Geo.  Z,  c.  26.  as.  2  and  3,  and  18  Geo.  fl. 
e.  S4.  s.  9,  which  ithpoac  a  penalty  of  SOL 
on  all  and  every  persen  who  shall  play  at 
that  game.  But  it  is  contended,  that  the 
authorities  are  so  strong  in  favour  of 
the  maintenance  of  the  action,  that  we 
ought  not  to  decide  against  tho^  Tliose 
relied  upau  hf  the  pUinliffare,  the  eaaes 
ofiror^  T.  mUmUm,  Rtimsm  v.  Bbmd, 
»ndlVeUenkmUir:  Wood.  The  fiiat  of  these 
caseawaa  decided  upon  dm  9  Annexe.  16. 
only.  The-aetion  waa  not  tat  moony  lent 
ibr.  the  pw^ibae  of  pl^ng  at  a  guae  ex- 
pressly pn^bsted  by  the  statute  1  £  Geo.  2, 
or  any  odier  act,  bat  for  moiuy  lent,  cx- 
oeediag  lOLj  for  the  purpose  of  playing 
with  it ;  and  the  propria^  of  the  dcctaioa, 
upon  the  cooATuction  of  the  atntvte  of 
Anne  itself,  ituty  well  be  qncetioned.  as 
there  is  much  weight  in  the  observations 
made  in  the  aabsequent  case  of  Yommg  v. 
Moorct  that  aa  the  atatnte  has  made  all 
securities  for  money  won  at  play  void,  a 
fortiori  all  parol  contracts  of  that  sort  are 
void.  In  Ao&iason  v.  Blaiid  alio,  the 
money  waa  not  lent  to  play  with  at  an  lUe- 
gal  game ;  and  in  netteiUtaU  v.  ffood. 
Lord  Knnyon,  at  Nisi  Prina,  held,  Ant 
money  lent  to  play  with  at  a  ooanmm 
gambling  house,  could  be  recovered  back, 
bii  Lordship  advertiag  only  to  the  atataie 
9  Annie,  c- 14.  and  net  having  in  view  tkci 
provisions  of  12  and  18  Geo.  2,  by  Mucli 
all  play  at  certain  games  is  pn^ibited,  and 
they  who  play  rendered  liable  to  peoaltien. 

The  case  of  Alki^rook  v.  Hall  waa  alao 
cited  for  the  phuiitiff.  It  was  an  aetiosi 
foramrti  exceeding  lOi.,  paid  bytheplaaia* 
tiff  for  ^  defendant  for  a  lost  wager  at  sh 
hoinse  race,  and  ialike  the  case  of  Baifmmm 
V.  fValmesley  t  it  was  held,  that  it  was  ce- 
ODveriilde  back,  notwithstanding  the  auista 
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9  Anne.  It  may  be  doitbled,  since  the 
case  of  Cannan  v.  Bryce,  whether  this  ease 
would  now  be  supported ;  at  any  rate,  the 
present  differs  from  it,  aa  all  play  what- 
ever at  the  game  of  hasanl  is  prohibited. 
,  We  therefore  think,  thai,  notwithstanding 
these  auth(»'ities,  the  money  lent  cannot  be 
recovered  -,  for  it  Is  lent  for  the  express 
purpme  of  a  violation  of  the  law,  and  en- 
abling the  borrower  to  do  a  prohibited 
act  *,  and  the  principle  is  now  distinctly 
laid  down  in  the  case  above  cited,  and 
nay  be  considered  as  Anally  settled,  (hat 
money  to  lent  cannot  be  recovered. 

Judgment  for  the  defendant. 


AprU24.j  H»"HAHe.EICKE. 

Money  had  and  received, — fVhere  Action 
for,  not  mainlainable — Trust. 

The  plaintiff  and  hie  wife  deUvered  the 
foUomng  written  inetructiont  to  the  de/en- 
dant: — tVe  do  hereby  request  and  autho- 
rite  you  to  sell  the  life  interest  of  the  under- 
ng9ed  (thew^e,)  in  andto  the$umof£—, 
per  eent.  consols,  standing  in  the  name 
1^  trustees  i»  the  deed  of  settlement,  made  m 
kermafriage  wUk L.  F,(a Jhrmer  husband,) 
at  M*  le$s  than  4fiOA,  and  onf  of  the  pro^ 
ceede  authoriee  you  to  pay  a  certain  sum  as 
a  oauideratwn  far  (m  tranter  of  a  mort- 
gage- And  yiiu  are  alia  r^ueeted  to  pre^ 
pare  a  tOtlenmi  the  proceeds  and  incomtf 
mrieing  fiom  the  London  New  Price  Cur^ 
rent,  upom  the  same  terms  as  eontair^d  in 
the  draft  or  intended  reill  of  tlte  said  L,  F, 
and  also  of  the  said  reoermonary  or  life  interest 
of  the  said  mfe,  and  of  her  saul  now  husbandt 
wtder  the  settlement  made  upon  the  marriage 
^  IHs  father  and  mother.  The  interest  of  the 
said  monies,  when  received,  to  be  for  the  mfe 
for  life,  remainder  to  her  husband^  and  rever- 
eiom  ta  all  their  children."  There  were  fur- 
ther instructions,  and  the  defendata  ma* 
named  as  one  qf  three  trustees.  4501.  was 
received  by  the  d^endant  on  the  tale,  soma 
iff  ivAieA  had  heem  paid  over  to  the  plaintiff. 
On  an  action  by  hhn  to  rveoeer  the  balanee 
as  money  had  and  received, — Held,  that  the 
odton  was  not  maintainable  ;  as  the  money 
tras  trust  money,  and  was  not  received  to  the 
esse  of  the  husband. 


■  Asanmpsit  fi>r  moiiey  had  and  receivedi 
Md  upon  aceoont  stated. 

PUa — Non  assumpsit. 

At  the  trial,  before  Gurney.  B.,  at  the 
Sittings  in  Middlesex,  after  last  term,  it 
appeared  that  the  defendant  had  been  em- 
ployed by  the  plaintiff  and  his  wife,  to  sell 
her  interest  in  some  trust  money  in  the 
funds.  The  terms  and  conditions  of  the 
sale  were  contained  in  a  certain  memoran- 
dum aigned  by  the  plaintiff  and  his  wife, 
and  delivered  to  the  defendant,  and  which 
waa  as  follows : — "  We  do  hereby  request 
and  authorize  you  to  sell  the  life  interest 
of  the  undersigned  Anne  Maria  Milehaoh 
(htfi  Fiidayaon,  widow,  formerly  Pinndck» 
apnuter,)  in  and  to  the  sum  of  £— ^  8^ 
per  oeAt.  codboIs,  standing  m  the  names  of 
trustees  in  the  deed  of  settleraeBt  made  on 
the  marriage  of  the  said  Annfe  Maria  with 
Leslie  Finlayson,  at  not  less  than  450/., 
and  out  of  the  proceeds,  do  authorise  you 
to  pay  off  to  W.  C.  Brandram,  the  sum  of 
1 69/.,  as  a  consideration  for  the  transfer 
or  assignment  of  the  mortgage  to  him  from 
the  said  Leslie  Finlayson,  the  same  transfer 
to  be  made  to  tlie  undersigned  William 
Mileham.  And  you  are  also  requested  to 
prepare  a  settlement  of  the  proceeds  and 
income  arising  from  the  Lmdon  New  Price 
Current,  upon  the  same  terms  as  contained 
in  (Im -draft  or  intended  will  of  the  said 
Leslie  Finlayaon,  «d  also  of  the  aaid  re-* 
reraionary  or  life  imereat  of  the  said  A. 

MUeham,  and  of  the  laid  W.  Milcbam 
under  the  settlement  made  upon  the  xmi* 
riage  of  his  father  and  mother ;  the  interest 
pf  the  same  monies  when  received  to  be 
for  wife  for  life;  remainder  to  the  aaid  W. 
Mileham  for  his  life  (if  survivor),  and  re- 
version to  all  the  children  of  the  said  A. 
M.  Mileham.  You  will  also  insert  a 
covenant  that  W.  Milcbam  shall  insure  hia 
life  in  2,000<.  in  one  or  more  policies,  the 
same  to  be  assigned  in  trust  for  the  benefit 
of  Mrs.  Mileham,  oraa  she  shall  direct  by 
her  will.  The  trustees  to  be  yourself  and 
two  odiers  (naming  them)..  Signed,  William 
MiUham,  Anne  Maria  Mileham." 

It  was  admitted  that  4501.  had  come  to 
tbe  hands  of.  the  defendant  ftom  Uiia  sale,  a 
large  part  of  which  had  been  paid  over  to 
the  plaintifr.  The  aeti<m  was  brought  for 
a  balance  of  159/.  For  the  defendant  it 
was  contended,  that  this'memorandum  de- 
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■troyed  the  ruht  of  the  plMntiffto  raeorer 
for  money  hadand  receired,  aa  it  appoiated 
the  defendant  a  trmtee,  to  diipose  of  the 
proceeds  of  the  sale  in  a  certain  manner. 

The  leanied  Judge  noaauited  the  plain- 
tiff, giving  him  leave  to  move  to  enter  a 
verdict  for  a  sum  agreed  upon,  if  he  should 
be  entitled  to  recover. 

Petendotff  now  moved  accordingly.— 
The  parties  themsetves  have  put  a  con- 
itmeaon  upon  this  mcmoraadum ;  and  the 
defendant  naviiw  paid  over  the  greater 
part  of  the  nonws  arisii^  from  the  aela^ 
cannot  now  withhold  the  balanee.  TUa 
memoraBdoiB  ocHBtama  nothing  nnre  dian 
ordinary  fawtraetiona  to  prepan  aecnritiea. 
Ko  present  trnst  was  created  by  it.  Nor 
was  the  defendant  tfam  to  aasuroe  th«  cha- 
racter of  tmstee* 

[Paucs,  B.— Tbe  wife  is  a  party  to  the 
instractsoM.] 

'  Bnt  wh«i  tbe  stock  wm  converted  into 
roosieyt  it  then  became  the  property  of  the 
huabwid  only.  It  is  a  mere  power  to  the 
defendant  to  seH. 

Parke,  B.— A  court  of  equity  would 
treat  the  defendant  as  a  trustee,  and  com- 
pd  him  10  apply  the  money  according 
the  course  pomteid  oat  in  the  memorandum  \ 
and  thongh  he  has  ap^ied  a  greater  part 
of  the  money  otherwise,  it  mav  be  that 
that  would  be  considered  a  bieadn  of  trust. 
It  is  a  decisive  olgectien  to  the  phmMtflTV 
recovering  tfiia  as  money  had  and  reeefvedi 
that  it  never  waa  hia  moMj.  Thwe  must 
be  no  rule. 

Aldkssoii,  B.— I  am  of  the  same  opinion. 
This  was  trnt  property  originally,  under 
the  settlement  of  tbe  plsintiflF's  wife  with 
her  former  husband,  and  the  instructions 
give  the  defendant  a  power  to  turn  that 
into  money,  which  he  is  to  hold  fnr  a  en- 
tain-  purpose.  Some  of  Hiis  money  the 
other  trustees  have  permitted  him  to  Uke, 
en  the  fiuth  that  he  would  apply  it  accord- 
ing to  the  troat.  It  cannot  be  eoMended 
that  the  amney  arishw  from  the  sale  was 
money  received  to  dia  asa  of  the  hn»> 
band. 

BouANo,  B.  and  Ouinv,  B.  eMwnr- 
rad. 

Hwkrtfiued, 


IBM  1 
April  i7  3   VAUOHA*  V'  HARfcis. 

PracUtx. — Sheriff— Stay  of  Proca£ngs, 

Where  acthtu  are  Womght  agMJwt  the 
aecejator  and  thettrawerofabUlofexchan^e^ 
pronedmg*  agmnwt  the  aherif,  m  the  oetasn 
agaimtt  the  acceptor,  will  le  stayed  cm  fay~ 
ment  of  the  debt  and  coste  in  that  aetim  mhf. 

An  order  had  been  made  by  Garaey,  B. 
for  a  Btey  of  proceedings  against  die  lAie- 
tW,  on  payment  by  him  of  die  debt  and 
costs  in  8B  action  brought  agamst  the  ac- 
ceptor of  a  bill  (rf*  exchange.  An  action 
was  also  pendiiw  against  the  drawer  of 
the  same  bill,  and— 

Richard*  now  moved  to  lesciiid  the  or- 
der, on  tbe  nound  that  die  eoste  m  that 
action  should  also  be  paid  by  tbe  dwriS 
He  referred  to  the  praeta'ce  upon  applica- 
tions by  an  acceptor  of  a  bill  of  exchai^ 
to  stay  proceedings  in  an  action  waimt 
htm,  which  are  granted  only  on  condition 
of  his  paying  the  coats  hi  tbe  actions  against 
the  drawer  and  indorsers,  and  allndcd  la 
what  had  been  the  practice  before  tbe  ease 
of  The  King  v.  the  Sheriff*  ef  Lmdemn\ 
a«  there  stated.  It  appeared,  alat^  mat 
die  sberilF  had  been  guil^  of  some  ladles; 
and  FuUer  v.  Prest^),  tnA  The  JTs^  v. 
theSker^tfLmtdaninneit^{8).  Bat— 

Ftr  Carjaak— Tbe  sbtriff**  iiiwlBrity 
cumot  alfect  the  c«aa»  Heia  onlyuaUatA 
pay  tbe  damage  sdnch  the  ^ain  w  ha  saa- 
tained,  though,  if  hk  miaeondaet  aaaoan« 
to  an  escape,  the  plaintiff  has  a  specifte 
remedy  by  an  actim  for  it.  1^  practice 
alhidea  to  is  against  principle,  and  sIkmM 
not  be  extended.  The  case  in  •  B.  ^  AU. 
is  an  authori^  that  aH  the  sheriff  is  KaMe 
for,  is  the  amount  whieh  the  defendant 
would  be  bound  to  pa^  in  ibe  action  agaiwat 
him,  and  not  that  wtudi  he  might  becdied 
upon  to  pay,  if  apptying  to  the  Coon  fee 
an  indolgence.  limle  rtfiued, 

IBj  Reg.  Gao.  TVIaity  tmo,  1  Vict,  it  kofdma. 
tf»t,  in  fotare,  in  may  tetioD  a^inst  ut  Acnplar  at 
s  Uil  of  exduga  or  the  mvme  of  s  ftaaAmaef 
■ot^ths  dofesdsBt  shall  be  y  Uteit*  to  ys^ 
etdiagn,  on  psynmt  of  ths  ddit  aaa  costs  la  that 
aoUon  oo\jj]  ■ 

1)  t  B.  &  Aid.  19t. 
t)  7  Tom  Rod.  109. 

3)  tBiBg.m;  B.e.sUwJ.1tvp.CP.«9». 
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1838.  \ 
il  19.  / 


HIZKND  V.  PISK. 


April 

Baron  and  Feme — Notice  of  Separate 
Maintenance. 

A  Aw&diKl  wAo  gmet  a  sufficietU  sepanUe 
mmnlenanee  to  Au  wife  lioing  apart  from 
Ai'nit  i'  not  liable  for  her  debtt,  ^migh  the 
party  contracting  nrith  her  had  no  wtioe  ef 
tmh  ieparaie  mmattnaaee. 

Debt  for  board,  &e.(  SDj^lied  to  the  de- 
fendant'i  wife. 

Plea — NuHquam  indelnlatu$,  and  defence 
that  the  wife  was  living  a|>art  from  her 
husband,  and  that  she  received  from  him 
a  sufficient  maintenance. 

The  cause  was  tried  at  the  Palace  Court, 
on  a  writ  of  trial,  and  the  coimsel  for  the 
plaintiff,  in  answer  to  the  defence  set  up, 
objected  that  there  was  no  evidence,  that 
he*  the  p1»nttff|  had  notice  of  the  sepa- 
rate maintenance ;  but  the  learned  Judge 
bdd  thia  to  be  immaterial;  and  the  jurj 
finding  as  *  fact,  that  the  maintenance  paid 
waa  auflScient,  the  plaintiff  waa  nonanited. 

Locke  now  moved  to  set  that  nonsuit 
aside,  and  enter  a  verdict  for  the  plaintiff. 
Bawlynt  v.  yandyke  (1)  is  an  authority, 
that  the  husband  must  shew  that  the  trades- 
man had  notice  of  the  separate  mainte- 
nance of  the  wife  ;  and  this  doctrine  is 
founded  upon  the  opinion  of  Lord  Holt. 
He  then  contended,  that  the  maintenan<» 
did  not  extend  over  the  whole  period  for 
which  the  claim  was  made. 

Bollard,  B. — You  did  not  raise  that 
objection  to  the  evidence  at  the  trial,  and 
it  is  too  late  to  do  so  now.  As  to  the  ne- 
cessity of  notice  to  the  tradesman,  the 
Court  think  that  the  case  in  Eipinatte 
it  not  a  sufficient  authority  to  support  such 
a  doctrine.  The  rule  must,  therefore,  be 
wfused. 

Aldbksoh,  B. — The  plaintiff  was  non- 
anited upon  a  supposed  state  offsets,  which, 
if  not  the  true  state,  should  have  been  cor- 
rected and  set  right  at  the  time.  It  is  the 
duty  of  counsel  to  suggest  any  question 
that  he  may  think  arises  upon  the  evidence, 
■  if  the  Judge  has  overlooked  it.  The  Judge 
stated,  that  the  payment  of  a  separate 

(1)  3Eqi.*50. 
Haw  SBRnu,VII.— BxeHBo.  Pu 


maintenance,  if  sufficient,  would  be  an  an- 
swer to  the  action,  and  the  jury  found  that 
it  was  sufficient.  It  was  assumed  then, 
and  cannot  be  disputed  now,  that  the  pay- 
ment extended  over  the  whole  period  out 
of  which  the  claim  arose.  I  do  not  see  how 
the  want  of  notice  to  the  tradesman  can  be 
important.  The  question  in  all  these  caaea 
is  one  of  agency.  If  Uie  wife,  in  a  atate  of 
separation  from  h«r  husband,  is  supplied 
by  him  with  sufficient  funds  to  enable  her 
to  maintain  herself  without  pledging  the 
credit  of  her  husband,  then  she  is  qot  con- 
sidered his  agent,  and  he  is  relieved  from 
liability. 
GuKMBT,  B.  concurred. 

Rule  refused. 


18S8.  1 
il  23.  / 


BKADLET  V.  HOLD8WOKTH. 


April 

Railway  Act — Statute  of  Frauds. 

A  raiimay  act  provided,  **  that  all  Mharet 
in  the  undertaking  ehouldt  to  aU  intents  and 
purposes,  be  deemed  personal  properly,  and 
be  Awumunfrfe  as  such,  and  should  not  be 
deemed  to  be  the  nature  of  real  property :" 
Held,  that  such  shares  might  be  sold  nnthotU 
a  note  in  nrriting  ; — and,  semble,  that  this 
mmld  also  be  tOf  though  the  act  contained 
no  such  clause. 

Assumpsit  on  a  special  contract  for  the 
sale  of  certain  shares  in  the  London  and 
Birmingham  Railway  Company. 

Plea — That  the  agreement  in  the  decla- 
ration mentioned  waa  and  is  an  agreement 
respecting  an  interest  in  land,  and  mat  there 
was  not  any  note  or  memorandum  in  writ- 
it^  of  the  same,  pursuant  to  the  statute. 
Replication,  that  the  wreement  waa  not 
respecting  an  interest  in  hnd,  and  thnt  there 
was  a  note  in  writing — concluding  to  the 
country. 

It  was  proved  at  the  trial,  hefon  Colt- 
man,  J.,  at  Liveipool,  that  the  vnares  in 
question  were  sold  by  a  verbal  contract ; 
and  it  was  contended  on  the  part  of  the 
defendant,  that  the  shares  constituted  an 
interest  in  land,  although  by  section  166 
of  the  statute,  which  incorporates  the  com- 
pany, 3  &  4  Will.  4.  c.  xxxvi.,  they  are  to  be 
"deemed  personal  estate,  and  made  trans- 
missiisle  as  audi."  The  learned  Judge  re- 
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served  the  poiDt,  and  the  pluntiff  had  a 

verdict. 

Alexander^  pursuant  to  leave,  moved  to 
enter  a  verdict  for  the  defendant.  These 
shares  constituted  an  interest  in  land  within 
the  Statute  of  Frauds.  In  The  King  v.  the 
Hull  Dock  CofRpany  (1),  lands  purchased 
by  a  company,  and  converted  into  a  dock, 
were  held  to  be  rateable  to  the  poor,  not- 
withstanding a  similar  clause  in  the  act  of 
parliament,  which  directed,  that  the  shares 
in  the  company  should  be  deemed  personal 
property, 

[IiOKO  Abimgxb,  C.B. — ^Tbat  is  a  difler- 
ent  case  from  the  present.  There,  the  rate 
was  on  the  corporation,  who,  undoubtedly, 
had  lands  belonging  to'  them.  It  was  not 
an  assessment  on  the  share  of  an  individual 
proprietor.] 

In  Ex  parte  the  Vauxhall  Bridge  Com- 
pany (2),  shares  in  the  Vauxhall  Bridge 
Company  were  held  not  to  be  within  the 
reputed  ownership  clause  of  the  Bankrupt 
Act,  21  Jac.  1.  c.  19,  inasmuch  as  the 
funds  of  the  company  issued  out  of  real 
estate, 

[Aldbrsom,  B. — That  case  was  prin- 
cipally  relied  upon  in  Bligh  v.  Brent  (3), 
and,  I  think,  it  appeared,  that  the  point  was 
not  distinctly  brought  under  the  notice 
of  the  Vice  Chancellor  (4).  All  the  other 
authorities  were  likewise  reviewed  in  that 
case,  where  the  quesUon  arose  with  respect 
to  similar  shares  in  the  Chelsea  Water- 
works Company;  and  the  result  was,  that 
such  were  held  to  be  personal  property. 
Ex  parte  the  Lancatter  Canal  Con^MMy(5) 
is  against  you.] 

Lord  Abinoer,  6.  B. — I  see  nothing 
conflicting  in  the  authorities,  nor  anything 
in  any  of  them  to  make  this  real  property. 
The  act  says,  that  the  shares  shall  be  per- 
sonal estate  for  all  purposes.  There  is  a 
difference  between  the  property  of  the 
company,  and  the  interest  of  an  individual 
(1)1  Term  Rep,  tl9. 
rt)  1  Glyn  St  Jam.  101. 

(3)  S  Y.  &  C.  X68 ;  ■.  e.  6  Lsir  J.  Rep.  (N.S.) 
Excb.Eq.  SB. 

(4)  See  tba  judraent  id  Ex  pari*  Vsllsaea  rs 
iMhinu'.  6  Law  J.  Rop.  (ii.s.)  Bankr.  M— 55, 
where  it  wu  bsld,  that  Bhares  in  tb*  Br^hton  Gis 
Light  Company  pa«ed  to  the  auigneM  of  a  bink- 
nipt.  u  in  hia  order  aad  dispoaitioa. 

(5)  1  Hont.&  Bligh,  94;  i.c.  1  Uw  J.  Rm. 
(JI.S.)  Bankr.  37. 


shareholder.    The  one  is  real,  the  other 

personal  property. 

Pares,  B. — The  shares  of  each  proprie- 
tor are  nothing  but  personal  property.  All 
he  has  is  a  right  to  a  share  of  the  net  prct- 
fits  arising  out  of  the  general  property  of 
the  company. 

Aldbrson,  B. — I  am  of  the  same  opi- 
nion. I  rather  think,  that  the  interest 
would  be  the  same,  even  thoi^h  there  were 
no  such  clause  as  that  contained  in  the  pre- 
Bsat  act. 

BoUAHD,  B.  concurred. 

Rule  refuted. 


DBKOT  V.  POWBLI,. 


18S8 
April  t5 

Set-off—Pleading. 

A  plea  of  set-tff,  which  Hated,  "that  be- 
fore and  at  the  time  of  the  commencement  ^ 
the  action,  the  plaint^  was  indebted  to  the 
defendant"  nithout  tiding,  **and  $tiU  u  »■ 
debted,"  was  held  bad  on  demurrer. 

Debt. 

Plea,  a  set-off,  "  that  the  said  plaintiiS 
before  and  at  the  time  of  the  comroencemeot 
of  this  suit,  to  wit,  at  &c.,  was  indebted  to 
him,  the  said  defendant,  in  a  la^  sum  of 
money,  to  wit,  &c.,  which  said  sum  exceeds 
the  damages  sustained,  &Cm  «nd  that  the 
defendant  is  ready  and  willing,  and  o0cn 
to  set  off  and  allow  to  the  plaintiff  the  fidl 
amount  of  the  stud  damages,"  &c 

To  this  plea  the  plaintiff  demurred,  on 
the  ground,  that  it  was  not  saffici^t  to 
state,  that  the  plaintiff,  "at  the  time  of  the 
commencement  of  the  suit,  was  indebted 
but  that  the  plea  should  have  added,  "and 
still  is  indebted."    Joinder  in  demurm. 

Wightman  was  to  have  supported  the  de- 
murrer, but  the  Court  called  upon — 

S.  Hughe)  to  support  the  plea. — ^Tbe 
plea  is  good,  and  sufficiently  shews  that 
the  debt  which  the  defendant  seeks  to  set 
off  is  a  still  existing  debt.  All  pleas  refer 
to  the  time  of  the  oommencement  of  the 
action;  and  nothing  which  fafs  h^pened 
since  the  action  was  cniinieBoed  can  be 
taken  notice  of— £e  Bret  t.  PajfiUoti  (IV 
Evtau  V.  Prouer  (S).   If  these,  words 


(1)  4  EaM,  50C. 
(S>  S  Tm  B«ft. 
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been  in  the  plea,  Uwy  are  mot  material; 
Mid  DO  issue  could  have  been  taken  upon 
diem.  One  man  has  no  right  to  commence 
an  aetum  ^^nst  another,  when  the  other 
has  «  demand  ^punst  1dm  to  a  laiger 
anount. 

[Aldirsor,  B.— Where  is  it  hdd  down 
duu  the  Statute  of  Set-off  is  oompolsory?] 

The  plea  avers,  that  at  the  time  of  the 
commencement  of  the  action,  the  plaintiff 
wM  indebted  to  the  defendant  in  a  greater 
snm. 

[ALnaasoN,  B.— For  all  that  appears 
by  the  pica,  the  defendant's  claim  may  have 
ceased  toexistsincetheaction  was  brought.] 

That  is  not  material — Jatknn  v.  Qwiard 
md  another  (S). 

[Parkb,  B. — In  that  case,  was  not  the 
money  received  after  the  plea  ?] 

Loan  Abikobr,  C.B. — We  are  all  of 
<^inion,  that  this  plea  is  bad.  It  is  said, 
that  all  pleas  refer  to  the  time  of  the  com- 
mencement of  theaction;  and  tfaatiasoibut 
until  the  defendant  offers  to  setoff  his  cross 
demand  against  the  damages  suatmned  by 
the  plaintiff,  the  plaintiff  cannot  be  aware 
that  he  wishes  to  do  so.  The  judgment 
must  be  for  the  plaintiff. 

Pabkb,  B.— a  party  cannot,  of  course, 
offer  to  set  off  a  non-existing  debt.  The 
rule  bf  verba  fortxut  acctptioUur  etmtra 
frofereniem.  The  defendant,  here,  does 
not  plead  that  the  debt  is  still  existing ;  we 
cannot  presume  that  it  is  so,  but  have  a 
right  to  infer  that  it  has  been  paid  off. 

ALsiasoir,  B.  and  GumHay,  B.  concnr- 

Judgment  for  the  ■plamt\ff. 


1838.  > 


BAXTBB  0.  BAILBY. 


April 

Surrender — Charging  m  ExecutuM. 

jijier  a  truU  m  Trimty  vaa^omf  the  de- 
fmaoMt  turrettdered  in  Michaeluuu  vacation : 
—'Held^  that  the  narender  had  retatwn  back 
to  Michaelmas  term,  mhich  counted  a*  one 

the  two  mtUm  mhick  the  d^endant  muet 
be  charged  m  eaucySm* 

This  cause  was  tried  in  Trinity  vacation, 
1897.  The  defendant  rendered  in  discharge 
(S)  lCr.ftBS.46i  S.C  >Uw  J.  R«p.  (ii.a.) 


of  his  bail  in  Michaelmas  vacation  in  tlie 
aame  year,  and  was  charged  in  execution  in 
Easter  term,  1858. 

PexMOcA  shewed  cause  against  a  rule 
obtained  by  Ball^  to  dischai^  the  defen- 
dant out  of  custody,  on  account  of  his 
not  having  been  charged  in  execution  in 
due  time. — The  question  is,  whether  the 
defendant  was  charged  in  execution  suf- 
ficiently early  after  ne  surrendered,  which 
ttimB  upon  rule  85,  Gen.  r.  Hilary  term, 
2  Will.  4:  «  The  plaintiff  shall  proceed 
to  trial,  or  final  judgment,  against  a  pri- 
soner, within  three  terms  inclusive  ailer 
declaration,  and  shall  cause  the  defendant 
to  be  charged  in  execution  within  two 
terms  inclusive  after  such  trial  or  judgment, 
of  which  the  term  in  or  afUr  which  the 
trial  was  had,  shall  be  reckoned  one."  It 
is  contended,  here,  that  Trinity  term  eonnte 
as  one ;  bnt  that  cannot  be,  as  the  party 
was  not  then  in  custody.  The  rule  appli^ 
from  the  time  only  when  the  party  becomes 
a  prisoner  .—Secondly,  this  rule  cannot  be 
made  absolute,  because  the  plaintiff  haa 
had  no  notice  of  the  defendant's  intention 
to  surrender,  and,  therefore,  haa  not  been 
apprised  of  it,  so  as  to  be  able  to  comply 
with  the  provisions  of  the  rule.  It  is  not 
stated  that  notice  has  been  given. 

Balit  as  to  the  last  point. — ^Tbe  plaintiff's 
affidavit  states,  that  the  defendant  on  such 
a  day,  rendered  in  discharge  of  his  bail, 
which  implies,  that  the  plaintiff  had.  re- 
ceived a  notice  of  the  surrender. 

Pabkb,  B.— The  first  point  depends 
upon  a  rule  of  this  Court  of  Trinity  term, 
t6  &  27  Geo.  2,  part  of  which  is,  **  or  in 
ease  of  a  surrender  in  discharge  of  bail 
after  final  judgment  obtained,  unless  the 
plaintiff  shall  proceed  to  cause  the  defbt- 
dant  to  be  charged  in  execution  upon  the 
said  judgment,  within  two  terms  next  after 
such  surrender,  and  due  notice  thereof  (of 
which  two  terms,  the  term  wherein  die 
surrender  was  maide  shall  be  taken  to  be 
one,)  the  prisoner  shall  be  discharged  out 
of  custody  by  tuperHdeait  unless  good 
cause  be  shewn  to  the  contrary."  Then, 
the  questimi  is,  whether  a  surrender  in  va- 
cation has  not  for  this  purpose  a  reference 
to  the  preceding  term.  Borer  -v.  Baker  {\) 

(1)  t  Dowl.  P.C.  606. 
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decides  it  has.  The  party,  thereforct  has 
not  been  charged  in  execution  in  time.  As 
to  the  other  point,  I  think,  the  statement 
in  the  affidavit  sufficiently  shews  the  plain- 
tiff had  notice. 

Rule  abtoliUe. 

Note— See  Brown  v.  Gtrdner,  1  Dowl,  PX^  tffi, 
ud  Colbron  «.  Hil],  5  Dowl.  P.C.  AM. 


May  2.  /     teoup  «.  BOFFi. 
Intohent — Ple<^mg. 

To  an  action  of  axtumip^^  the  ^lea  wat^ 
a  discbarge- from  the  cause  of  actum  under 
the  Insolvent  Debtors  Act.  Replication,  that 
although  the  plaintiff  was  inserted  m  the 
schedule  of  the  defendant,  yet  that  he,  the 
plaintiffs  did  not  have  any  notice  of  the  jUing 
of  the  pe^knt  or  of  the  time  appointed  for 
the  hearing  upon  U:—'Held,  had  upon  de- 
murrer, a*  it  did  not  state  that  the  plaintiff 
was  a  ereeUtor  to  the  anumnt  of  61. ;  and  it 
therefore  did  not  appear  that  he  was  entitled 
to  notieet  under  the  4ind  eection  of  7  &eo.  4. 
e.  57. 

Assumpsit  to  recover  100/.  for  goods 
sold  and  delivered,  and  the  like  sum  upon 
an  account  stated. 

Plea — That  heretofore,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the 
12th  day  of  July,  in  the  year  of  our  Lord 
1897,  at  a  court  then  held  by  Thomas 
Barton  Bowen,  Esq.,  one  of  her  Majesty's 
Commissioners  for  the  Relief  of  Insolvent 
Debtors,  at  Dover,  in  the  county  of  Kent, 
he,  the  defendant,  then  being  an  insolvent 
in  actual  custody,  and  a  prisoner  in  the 
gaol  of  Dover  Castle,  by  a  certain  order 
of  adjudication  then  duly  made  in  that  be- 
half, was  duly  discharged,  according  to  a 
certain  act  of  parliament  made  and  passed 
in  the  7  Geo.  4,  entitled,  *An  Act  to 
amend  and  consolidate  the  laws  for  the 
relief  of  insolvent  debtors  in  England,* 
of  and  fVom  the  said  several  promises  and 
causes  of  action,  and  each  and  every  of 
them,  in  the  said  declaration  mentioned ; 
and  the  said  order  and  discharge  still  re- 
mains in  full  force.  And  this  the  defendant 
is  ready  to  verify,  &c. 

Replication — That  although  the  plaintiff 


was  named  and  inserted  by  die  defendant 
as  a  creditor  of  the  defendant,  for  and  in 
respect  of  the  causes  of  action  in  the  said 
declaration  mentioned,  in  the  schedule  of 
the  defendant,  and  of  and  from  the  debts 
contained  in  which,  and  no  other,  the  said 
defendant  was,  by  the  said  order  in  the  said 
plea  mentioned,  discharged,  yet  the  plaintiff 
m  feet  furdier  aaya,  that  he,  the  plaintiff^ 
did  not,  at  uiy  time  before  the  makit^  of 
the  said  order,  have  any  notice  iriiatevu 
of  the  filing  of  the  petition  uptm  which  the 
defendant  applied  for  his  discharge  as 
aforesaid,  and  of  the  said  schedule,  and  (tf 
the  time  and  place  appointed  for  bearii^ 
the  matters  of  such  petition  and  schedule. 
And  the  said  plaintiff  further  says,  that  ^ 
and  thence  continually  from  the  time  of 
the  filing  of  the  said  petid(m  and  schedule, 
until  the  making  of  the  said  order,  he,  the 
plaintiff,  was  resident  witliin  the  United 
kingdom,  to  wit,  in  the  city  of  Lon^m ; 
and  he  could,  and  might,  and  ought  to 
have  been  served  with  such  a  notice,  ac- 
cording to  the  said  statute,  and  whereof 
die  said  defendant  idways  well  knew.  And 
this  the  said  plaintiff  is  read^  to  verify. 

Demurrer  to  this  replication,  assigoii^ 
amongst  other  grounds,  the  following :  For 
that  the  defendant  hath,  by  his  plea,  plead- 
ed that  he  was  duly  discharged  from  the 
several  promises  and  causes  of  action  in 
the  declaration  mentioned,  accordii^  to 
the  act  of  parliament  in  the  plea  mendoo- 
ed,  and  by  the  order  of  adjudicati<m  in  the 
plea  also  mentioned,  and  that  such  orders 
tlien  remained  in  force,  yet  the  platnuff 
hath  not,  by  his  replicadon,  denied  the 
matters  so  pleaded  as  aforesaid,  nor  re- 
plied any  matter  or  thing  which  shews 
that  the  defendant  was  not  entitled  to  the 
benefit  of  the  act,  or  that  the  defendant 
was  not  duly  discharged,  according  to  the 
provisions  thereof.  And  also,  that  the 
plaintiff  having  replied  that  he  had  not,  at 
any  dme  before  the  making  of  the  said 
order,  any  nottee  whatever  of  the  filing  of 
the  said  peddon,  and  that  he,  the  j^ntiflP, 
was  resident  within  the  United  Kii^dono. 
and  could,  and  might,  and  ought  to  have 
been  served  with  such  nodce,  most  be 
taken,  by  his  said  replication,  to  have  re-  . 
lied  on  the  want  of  notice  to  himself  per- 
sonalty ;  yet  the  plaindff  hath  not  averred 
or  shewn  by  his  said  replication,  that  ha 
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was  B  creditor  whote  debt  amounted  to 
the  sum  of  5/.,  or  that  he  was  in  any  other- 
wise entitled  to  such  notice.  And  also, 
that  it  does  not  appear,  with  sufficient  cer- 
tainty, in  or  by  the  said  replication,  whether 
the  plaintiff  relies  upon  the  want  ofnotiee  to 
himself  personally,  or  that  no  notice  was 
given  in  the  London  Gazettei  and  by  reason 
thereof  the  defendant  cannot  take  any  safe 
or  certain  issue  thereon. 

Jerm,  in  support  of  the  demurrer. — 
The  replication  admits  thM  the  daintiff 
was  i»operly  described  in  the  schediUe ; 
but  the  otgection  ia,  that  be  was  not  per- 
sonally aerred  with  a  notice  of  the  filing 
of  the  petition  for  his  discharge  by  the 
defendant.  This  question  turns  upon  the 
7  Geo.  4.  c.  57.  Section  10  points  out 
under  what  circumstances  debtors  may 
apply  to  the  Insolvent  Court  for  their  dis- 
charge in  a  summary  way.  The  40th  (1) 
and  42nd  (2)  are  important  as  to  the  point 
of  notice,  and  require  that  it  shall  be  given 
by  such  means  as  the  Court  shall  direct. 
But  here,  it  is  not  shewn  that  the  plaintiff 
was  entitled  to  any  notice,  as  there  is  no 

(1)  Section  40  enacti,  "That  erwy  luch  pri- 
soner who  •hill  apply  for  relief  under  tbi«  set, 
shall,  withio  the  apace  of  fourteen  days  neit  after, 
&c.r  deHver  into  the  said  court  a  Bcb^ule,  con* 
tainiiw  a  full  and  fair  daaariptioD  of  such  priMmer, 
as  to  Eia  or  her  oune  or  naise*,  trade  or  trades,  pro- 
fmion  or  profeniona,  together  with  the  last  oiual 
place  of  abode  of  aucb  priaoner,  and  the  place  or 
plaeea  where  he  or  abe  baa  redded  during  the  tine 
wbea  his  or  her  debts  were  contiaeted ;  and  alao  a 
full  and  tme  description  of  all  debts  due  or  growing 
diw  from  anch'priaoner  at  the  time  of  filing  socb 
petition,  and  all  and  nary  pmmi  or  pmoin  to 
tafcon  niek  priimUT  Aalt  b*  ind4bUd,  or  who,  to  bia 
or  bar  knowledge  or  belief,  shall  claim  to  be  bia  or 
hex  creditors,  together  with  the  nature  and  amount 
of  such  debts  and  clains  respectively,  diatinguisbing 
ancb  as  shall  be  adnitted  from  such  as  shaU  be  dts- 
poted  by  aucb  prisoner,"&o. 

(ff)  Section  4<.  That  the  said  Court  aball  oaoae 
Mliceof  the  filing  of  every  aoch  petition  and  ache> 
dale,  and  of  the  time  and  place  an  appointed  aa 
aforenid  for  beariog  tbe  natters  of  such  petitioo 
and  sehednle,  to  be  pnn  by  aoch  means  aa  the  mid 
Cirart  absll  diract,  to  the  creditor  or  cieditors  at 
whose  BUtt  any  suoh  prisoner  ahaU  be  deuined  in 
caatody,  or  the  attorney  or  agent  of  anch  creditw 
or  crediton,  and  to  the  oUier  creditors  named  in  the 
•ehcdule  of  aucb  prisoner,  and  reaident  within  the 
United  KingdoM,  and  whose  debts  shall  amotwt  to 
the  aoB  of  AA,  and  to  bo  iDsertsd  ia  the  Isudm 
OaxtUM.  and  alao,  if  the  ssid  Court  shall  think  fit, 
in  tbe  Edinburgh  and  DMm  Gax»U$,  or  either  of 
thom,  aad  also  in  such  otbor  newspaper  as  the  Court 
shall  dowet.'* 


statement  that  his  ilebt  amounted  to  51. 
This  action  being  in  assumpsit  for  unliqui- 
dated damages,  that  is  an  insuperable  ob- 
jection.  It  ia  attempted,  in  this  way,  to 
review  the  decision  of  the  Insolvent 
Debtors  Court.  Under  the  37  Geo.  3. 
c.  90,  the  debtor  is  only  dtschai^d  as  to 
those  creditors  to  whom  he  has  given  nt>- 
tice  of  his  intention  to  apply — Dimond  v. 
Clark but  such  notice  is  no  longer 
essentiid.  Where  the  insolvent  has  mis- 
described  his  creditors  in  his  schedule  Iry 
mistaike,  be  has  been  held  discharged  from 
their  demands — ReeveM  v.  Lambert  {4i), 
Niat  V.  Nicholson  (5).  These  cases  could 
not  have  arisen,  if  the  debtor  ought  perso- 
sonally  to  have  served  the  creditor  with  a 
notice.  Section  60  (6)  does  not  require 
such  a  notice  as  is  here  contended  for.  By 
the  67th  section,  the  adjudication  by  the 
Court  in  the  matter  of  any  prisoner's  peti- 
tion is  to  be  final  and  conclusive,  unless  it 
has  been  improperly  made  or  fraudulently 
obtained,  when,  upon  application  of  the 
prisoner  or  a  creditor,  the  matter  may  be 
re-opened  and  reheard,  and  a  fresh  adju- 
dication made,  according  to  the  merits. 
That  section  does  not  apply  to  such  a  case 
as  this,  where  there  has  been  an  insertimi 
of  the  plaintiff's  debt  in  tbe  schedule. 
Section  46(7)  points  out  what  the insolvmt 

(3)  1  Chit.  Rep.  2«. 

(4)  4  B.&  C.  «I4. 
(A)  S  Car.  &  Pay.  IW. 

(6)  Seetion  60.  *•  That  no  person  who  shall  have 
become  entitled  to  the  baneSt  of  this  act  by  any 
aucb  adjudication  aa  aforeeaid,  shall  at  any  time 
therealler  be  impriaoned  by  reason  of  tbe  jodgment 
as  aforesaid  entered  up  against  bin  or  ber,  &c..  but 
that  upon  every  arreat  or  detainer  in  priaoa  upon 
any  aucb  jadgment,  flee.,  it  aball  and  may  be  lawfol 
Ibr  any  Judge  of  (be  court  from  which  any  process 
aball  have  isaoed  ia  respect  thereof,  and  siieh  Judgo 
is  hereby  reqnired,  &c.,  to  releaae  such  prisoner 
Aon  custody,  unless  it  shall  appear  to  aoch  Judge, 
upon  iaqoity,  that  such  adjudication  aa  albresud 
vat  madt  vithtmt  du»  votiee,  whert  netie*  it  by  %fnt 
act  rtquirtd,  being  given  to  or  acknowledged  by  the 
plaintiff  ofavcb  process,  er  Miy  fty  Un  er  htr  dfi- 
psMiedwit'k,  bjfOu  aeeaptmtetff  e  dttUatd  niiAr  Ab 
act,  er  elAerwtie." 

(7)  Section  46.  "That  after  aucb  esaminatioo 
made  into  the  matter*  of  the  petitioo  and  acbednle 
of  any  auch  priaoner  as  hereinbefore  direeted.  U 
shall  and  nay  be  lawful,  &c.,  for  the  said  Coart  or 
commiasioner,  or  Justices,  opon  such  priaoner 
swearing  to  tbe  truth  of  his  or  ber  pelinon  and 
acbednle,  and  esecnting  such  warrant  of  attorney  aa 
ia  hereinafter  directed,  to  adjudge  that  such  pri- 
soner diall  be  discharged  from  enstody,  and  enti- 
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is  to  do  to  entitle  himself  to  hia  discharge ; 
he  is  not  to  be  discharged  "upon  protH  of 
notice  having  been  given,"  but  upon  swear- 
ing to  the  truth  of  his  schedule,  and  exe- 
cuting a  warrant  of  attorney.  But  the 
necessity  of  notice  in  this  case  is  not  raised 
by  the  form  of  the  replication;  it  doea  not 
go  far  enough. 

^Paku,  B.— The  plaintiff  might  have 
waived  notice  by  the  receipt  of  a  dividend. 
The  replication  should  have  negatived 
that;  or  he  might  have  had  notice  by 
means  of  the  LomUm  Qatette,  if,  aa  ii  not 
stated,  ha  was  entitled  to  notice,  from  bis 
debt  amounting  to  Si."] 

Hoggin*,  contrft. — A  notice  ia  necessary, 
upon  looking  at  the  4itad,  4Srd,  .and  46th 
sections.  The  latter  section  has  express 
relation  to  the  two  others,  and  is  the  one 
giving  the  power  of  discharge,  which  the 
Court  is  only  enabled  to  do  upon  the  pri- 
somr's  executing  a  warrant  attorney, 
which  he  cannot  do  until  after  he  has 
given  notice.  Section  43  provides,  that  at 
such  hearing  as  aforesaid,  that  is,  afler 
notice  given,  the  Court  shall  examine  into 
the  matters  of  the  petition  and  schedule, 
and  examine  such  witnesses  and  other  par- 
ties as  they  shall  think  fit — Sharp  v.  Gye 
(8),  Pugh  V.  Hookkam{9).  Those  cases 
proceed  upon  the  ground  that  notice  was 
necessary,  as  the  only  question  was,  whe- 
ther it  had  been  given  to  the  r^ht  persons. 

[Pa&ki,  B. — ^There  is  no  averment  that 
theplaintiflTs  debt  amounted  to  5V\ 

The  declaration  states  a  debt  of  100^ 
for  goods  sold  and  delivered,  and  the  sum 
is  not  under  a  videlicet. 

[Parkb,  B. — No  precise  sum  is  admitted 
by  the  plea,  and  no  such  amount  need  be 
proved.  It  is  only  admitted  by  the  plea 
that  something  is  due ;  and  then  the  de- 
fendant says,  whatever  that  sum  is,  I  am 
discharaed  from  it  by  the  Insolvent  Act.] 

He  then  applied  to  amend. 

Paeks,  B. — It  cannot  be  any  benefit  to 
you  to  amend  ;  as  1  apprehend,  there  is  no 

tied  to  Uio  lwae6t  of  tbU  ut,  fram  «adi  time.  &c.. 
as  to  dw  seranl  dsbtt  m  sum  of  mwMj  dio  or 
eluntd  to  be  do*,  it  tlie  Une  of  fiUBg  socb  [vi> 
aoaer'B  petitioa,  fram  neb  prisoiiK  lo  the  ktwrI 
peisoM  MHwd  in  his  or  hor  nhodolo  aa  oroditon," 
&o. 

(S)  4Car.&Piy.  311. 
<9>  »  Cu.  &  Fsy.  376. 


order  of  the  Insoivent  Court  requiring  a 
personal  service  of  such  a  notice.  The 
Insolvent  Court  has  power  to  decide  what 
notice  is  sufHcient,  and  I  understand  they 
actually  decided  that  you  bad  sufficieBt 
notice ;  if  so,  you  cannot  gainsay  it,  or 
improve  your  case  by  amendment. 

Aldbrsoh,  B. — If  there  has  beea  any- 
thing improperly  done  in  the  Insolvent 
Court,  should  you  not  move  to  set  aside 
the  adjudication  under  the  67th  sMtioo  ? 
otherwise,  we  are  called  upw  to  try  in  diii 
court,  upon  pleadiags,  the  praetiee  of  lbs 
Xnaolvwt  Court. 

Judgment  for  d^endanl. 


18S8.    >  sia  J.  uiBBocK,  bast.,  ah» 
May  4.  y     oTBEas  v.  BOWAaD  rmna. 

Money  Prnd-^Aceount  Stated — Banten. 

A,  Sf  Co.,  frAo  mre  the  banker*  of  B, 
retxioed  on  Am  meomt  a  eheqm  for  \00L 
from  C,  dramn  tcpon  C*  hanker*^  and  lo*t  H. 
C.  mu  called  upon  kj/A.^  Co.  to  gwe  mt^ 
otker  cke^fcr  the  tame  amounts  upon  r«- 
ceiving  an  indemnUy  against  the  ekegne  that 
na*  htt,  and  C.  promited  from  time  to  time 
to  give  another  cAegue,  and  also  desired  lus 
bmkers  wouU  not  pay  the  lost  cheque  if  pre- 
weired.  4'  ^  Co.  bmmg  called  tqaee,  isciv 
abided  to  pay  the  tmount  of  the  lost  ckefue 
lo  B.  In  an  action  subsequently  brought  2y 
A.  4:  Co.  agmnst  C,  for  nioacy  patd  wd 
upon  an  account  stated, — Held,  tkiU  tke  «e- 
tion  would  not  Ue, 

Assumpsit  for  money  paid,  and  upon  an 
account  stated. 

Plea — Non  assumpsit. 

At  the  trial,  before  Lord  Abinger,  C.B., 
in  London,  at  the  Sittings  afler  last  Michael- 
mas term,  the  facu  Appeared  to  be  as  fol- 
lows : — The  plaintiflb,  who  are  bankers  in 
London,  in  the  course  of  their  business  in 
the  year  1835,  became  the  bankers  of  & 
company  for  working  copper  minea  in 
Cornwall,  called  the  Killewerris  Conetdi- 
dated  Mining  Company,  of  which  Henry 
Tribe,  the  brother  of  the  defiendant.  waa 
the  secretary.    At  this  time,  they  reoeivcd 
from  the  company  a  book  containii^  dM 
forms  of  receipts,  which  were  to  be  givcQ 
upon  any  money  being  paid  in  to  the  ac- 
count of  the  company  for  the  pwehas«  of 
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shares.  It  appeared,  that  on  the  2Ut  of 
Noveinber  1885.  a  cheque  was  brought  to 
the  banking-house  of  the  plaintiflb,  drawn 
by  the  deiendsnt  on  the  Bank  of  Eoghnd 
for  I00/.«  which  he  then  paid  in  to  the  ac- 
count of  the  eompaoyt  end  that  their  derk 
Mr.  Woods  gave  a  receipt  for  this  sum,  on 
account  of  the  directors  of  the  company,  in 
the  following  ordinary  form : — 

**  Killewenris  Consolidated  Mining 
Company. 

No.  29.      "  London,  Nov.  Stl,  1885. 

**  Received,  on  account  of  the  directors 
of  the  above  company,  the  sum  of  lOOA, 
being  the  deposit  on  100  shares. 

"  For  Lubbock,  Foster,  &  Clarke, 

"  Waiiam  Woods." 

Some  time  in  January  1886,  Henry 
Tribe  called  upon  the  plaintiflb  to  give  the 
company  credit  in  account  tor  100^,  for 
which  they  had  given  the  above  acknow- 
ledgment, which  was  produced,  and  ae- 
kaowied^d  by  Mr.  Woods  to  be  in  his 
haad-writing ;  but  the  cheque  oouM  no- 
where be  found,  nor  was  any  mtry  of  it 
Bade  in  the  plaintifTs  books.  Inquiries 
were  nude  at  the  Bank  o{  England,  but  it 
was  found  no  such  cheque  had  ever  been 
presented  there  or  paid.  The  defendant, 
at  the  instance  of  the  plaintiffs,  wrote  a 
letter  to  the  Bank  of  England,  requesting 
them  not  to  pay  the  cheque  if  presented. 
Several  interviews  took  place  between  the 
|>laintifrB  and  the  defendant  upon  theT  sub- 
ject, on  which  occasions,  he  was  asked  to 
pay  the  1002.,  or  give  another  cheque  for 
the  amount,  as  Um  plaintiflb  were  bound  to 
make  good  that  sum  to  the  company  upon 
the  receipt  that  had  been  given.  Promises 
to  settJe  the  matter  were  made  from  time 
to  lime  by  the  defendant,  and  the  follow- 
ing  letters  also  passed  between  the  parties. 
The  first  letter  was  from  the  plaintiffs  to 
the  defendant,  of  the  24th  of  March  1886, 
and  was  as  follows : — "  On  or  about  the 
23rd  or  84th  of  November,  we  received  on 
account  of  the  Killewerris  Mining  Com- 
pany, a  drafl  drawn  by  you  on  the  Bank 
of  Ef^land,  in  favour  of  Mr.  Henry  Tribe, 
dated  on  one  of  the  above-mentioned  days, 
which  drafl  was  lost  or  accidentslly  de- 
stroyed by  us,  and  notwithstanding  we 
have  endeavoured  to  find  it  by  a  diligent 
•earcb,  we  have  not  succeeded :  we  there* 
fiare  request  the  &VjDur  of  your  giving  as 


a  fresh  drafl  in  lieu  of  it  fitr  the  same  sum, 
and  hereby  indemnify  you  from  all  lose 
which  you  may  sustain  by  so  doing ;  and 
beg  to  thank  you  for  the  trouble  you  have 
already  taken  in  requesting  the  Bank  of 
England  to  atop  the  missing  draf^  in  case 
it  bad  been  presented."  The  second  letter 
was  in  answer  from  the  defendant  to  the 
plaiotifft,  dated  the  25th  of  March  1886: 
— "  Yours  of  the  24th  instant,  briiqrs  undn 
my  notice  whst  had  escaped  my  attention. 
I  am  leavic^  home  to-day  for  a  short  time, 
and  send  my  book  to  die  bank  to  be  made 
up ;  on  my  return,  I  shall  have  the  plea- 
sure of  haodine  you  a  firesb  draft,  on  the 
terms  contained  in  your  letter."  llie  third 
letter  was  from  the  defendant  to  the  plain- 
tiflb,  dated  July  1836 "I  am  very  much 
unoyed  at  having  allowed  the  kMt  cheque 
10  be  so  loo^  open  between  us ;  I  ought  to 
be  quite  sstisfied  with  the  written  indem- 
nity sent  by  vour  highly  esteemed  firm ; 
and  it  would  nave  been  a  pleasuK  to  nw 
to  have  testified  my  complete  satisfaction 
with  it,  by  instantly  handing  you  another 
drafk,  but  in  truth,  I  have  laid  out  so  much 
in  mining  shares,  without  being  able  durii^ 
the  present  year  to  realize  anything  near 
the  prices  I  hsve  paid,  that  I  cannot  con- 
veniently send  a  cheque.  The  matter  is 
constantly  present  to  me,  and  I  shall  take 
the  very  earliest  opportunity  of  banding 
you  the  amount."  The  plaintiffs  deferrra 
for  some  time,  to  give  credit  to  the  com- 
pany for  this  1002.,  but  being  pressed  to 
do  80,  on  the  21st  of  April  1887,  they  cre- 
dited their  account  with  that  sum.  In  May 
1887,  they  commenced  this  action  against 
the  defendant,  to  recover  the  sum  of 1002. 
as  money  paid  to  his  use.  It  was  objected, 
that,  under  the  above  cireumstaneea,  an 
action  for  money  psid  would  not  lie ;  but 
the  learned  Judge  directed  a  verdict  to  be 
entered  for  the  plaintiffs  for  the  sum  claim- 
ed, giving  the  defendant  leave  to  move  to 
enter  a  nonsuit. 

Piatt  having  obtained  a  rule  nut  accord- 
ingly, citing  Spencer  v.  Parry  {!),  and 
Hantard  v.  i2o6tnson  (2), — 

Maule  now  shewed  cause. — It  is  not 
contended  here,  that  the  plsintifis  may  not 
call  upon  the  defendant  for  100/.,  but  that 

(1)  3  Ad.«cELSSl;  «,c.4Uw  J.Rap.(HA) 
Bscb.lS6. 

(S)  7B.&C.90I  s.a5LawJ.tUpbK.B.ff4t. 
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they  canDot  do  it  in  this  form  of  action. 
If  die  caae  is  properly  looked  at.  it  resulu 
in  money  paid  to  the  defendant's  use,  and 
the  jury  were  warranted  in  coining  to  that 
conclusion.  The  defendant,  by  draninff 
this  cheque  upon  the  Bank  of  En^landi 
authorised  them  to  pay  lOOI.  on  hts  be- 
half; but  this  direction  to  pay  the  holders 
of  the  cheque  (the  company)  100^,  turns 
out  to  be  abortive  &om  the  loss  of  the 
cheque ;  that  loss  is  made  known  to  the 
defendant  by  the  plaintiflTs,  who,  at  his  re- 
quest, indemnify  him  against  the  re-ap- 
pearsnce  of  the  cheque  ;  and  then,  relying 
upon  the  defendant's  engagement  to  pay 
this  100/.,  the  plaintiffs  pay  that  sum  to 
the  company,  which  the  Bank  of  England 
waS'to  have  paid  them  for  the  defendant. 
The  plaintiffs  would  not  have  undertaken 
to  pay  what  the  Bank  of  England  ought 
to  have  paid,  but  for  the  loss.  The  plain- 
tifia  are  thus  substituted  for  the  Bank  of 
England,  who  might  have  maintained  an 
action  for  money  paid,  if  the  cheque  bad 
been  presented  to,  and  paid  by  them.  It 
is  a  payment  by  the  plaintiffs  under  a  di- 
rection express  or  implied  by  the  defen- 
dant. Such  direction  sufficiently  appears 
from  his  letters.  When  the  defendant  says, 
**  I  will  hand  you  a  fresh  draft  on  the  terms 
contained  in  your  letter,"  it  is  the  same 
thing  as  saying,  "  I  will  hand  you  the 
money."  In  his  second  letter  too,  he  says, 
"  The  matter  is  constantly  present  to  me, 
and  I  shall  take  the  very  earlieat  oj^rtu- 
ni^  of  handing  you  the  amount."  ' 

[Parke,  B. — Those  letters  were  in  1 8S6. 
The  plaintiffs  did  not  give  the  company 
credit  for  thia  100/.  till  April  lfiS7.] 

They  had  allowed  them  to  overdraw 
their  account  in  conaequence  of  this  sum. 

[Loan  Abinobr,  C.B. — ^It  is  contended 
on  the  other  side,  that  the  plaintiflb  were 
under  an  obligation  to  pay  this  cheque  at 
all  events,  and  that  it  could  not  be  called  a 
ayment  on  account  of  the  defendant  or  to 
is  use.] 

[Parke,  B.— Is  it  not  as  if  the  defendant 
had  said  to  the  plaintiffs,  "If  you  will  pay 
your  own  debts,  I  will  repay  you"?  That 
would  not  be  money  paid  for  the  defendant.] 

But  secondly,  this  may  be  recovered 
upon  the  account  suted.  The  evidence 
shewed  applications  by  Woods  and  another 
clerk  for  this  aum ;  an  indemnity  ia  given 


L  OF  PLEAS: 

by  them,  and  the  defendant  aays  on  receipt 
of  that,  "  I  wni  send  you  100/. by  which 
be  was  bound  to  hand  to  the  plaintiffs  a 
draft  payable  to  bearer  on  demand.  The 
amount  is  aacertained  to  be  100/.,  and  the 
defendant  says,  "  The  matter  is  oonstantly 
present  to  me,  and  I  shall  take  die  very 
earliest  opportunity  of  handing  you  the 
amount."  That  is  a  present  obligadon  to 
pay  a  sum  of  money  on  the  part  of  the 
person  accounting,  and  there  was  abundant 
evidence  of  a  promise  to  pay,  to  aopport 
an  account  stated. 

[Parke,  B. — It  was  a  good  considera- 
tion, perhapa,  for  a  special  action  of  as- 
sumpsit ;  but  as  regards  an  account  staled, 
there  was  no  antemlent  debt.] 

It  is  not  less  an  account  suted,  because 
there  were  some  preliminary  matters  which 
would  support  another  form  of  actioo. 
The  plaintiffs  say.  "  Pay  us  that  lOOJ.," 
and  the  defondant  aaya,  **I  soon  will  pay 
yon."  That  unonnta  to  an  admission  w 
an  account  stated. — He  also  applied  for 
an  amendment. 

Plattt  contr^. — This  action  cannot  be 
mainuined  on  either  count.  To  suppmt 
the  count  for  money  paid,  there  must  be 
either  an  express  authority  given  by  the 
defendant  for  the  payment,  or  an  implied 
authority;  but  this  cannot  be  called  a  pay- 
ment. The  defendant  in  his  letter  says, 
**I  will  send  you  another  cheque,"  and 
foila  \o  do  so.  The  form  of  an  account 
stated  shews,  that  that  count  cannot  be 
supported.  It  supposes  an  antecedent 
debt.  Here,  there  was  none  at  all  from 
the  defendant  to  the  plaintiflT.  The  cheque 
drawn  upon  the  Bank  of  England  could 
not  constitute  the  relation  of  debtor  and 
creditor  between  them.  No  reference  has 
been  made  to  Spencer  v.  Parry,  and  J7as- 
tard  V.  Rohmtm.  This  was  not  money 
paid  to  the  use  of  the  defendant,  but  in 
discharge  of  the  plaintiff^s  own  debt.  (He 
was  then  stopped  by  the  Court.) 

Lord  Abikoer,  C.B. — The  Court  must 
decide  in  favour  of  this  objection  that  baa 
been  taken  by  the  defendant.  He  is  not 
a  debtor  to  the  company,  and  in  an  action 
brought  by  them  against  him,  he  mi^ht 
have  well  defended  himself  by  shewing 
the  payment  to  their  bankers.  With  re- 
gard to  the  account  stated,  mudi  cqofoaioB 
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has  arisen  apon  it  in  the  books,  which 
■tate  tlitS)  that  an  acknowledgment  of  a 
sum  due  from  A.  to  B,  is  some  evidence 
of  an  account  stated  between  them,  and,  if 
uncontradicted,  may  go  to  the  jury  as  an 
admission  of  that  buanee,  and  of  an  im- 
plied promise  to  pay  it;  but  it  goes  no- 
further,  and  may  be  explained.  Here, 
nothing  at  all  was  due  from  the  defendant 
to  the  plaintiffs,  and  the  naked  promise  in 
the  letter  referred  to,  as  well  as  what  was 
aaid  to  Wooda,  when  explained,  are  not  suf- 
ficient to  support  the  count  on  the  account 
stated. 

Paub,  B, — I  am  of  the  same  opinion, 
and  think  that  the  action  is  not  maintain- 
able upon  either  count.  This  money  was 
not  paid  by  the  plaintiffs  for  the  accommo- 
dation of  the  defendant  at  all.  He  was 
not  liable  to  anybody,  and  was  exonerated 
alti^ther,  after  the  cheque  had  been  taken 
and  paid  in  to  the  account  of  the  mining 
flonpany.  The  platntiffi  then  became  re- 
sponsible to  the  company  (on  whose  ac- 
count they  had  received  it)  for  the  amount 
of  the  cheque.  I'hen  several  interviews 
and  letters  pass  between  the  parties,  which 
result  in  what  perhaps  might  be  sufficient 
to  support  a  special  action  of  assumpsit 
but  not  one  for  money  paid,  as  it  was  paid 
by  the  plaintiffs  to  their  own  use.'  This 
ease  £b\h  within  the  principle  laid  down  in 
Spencer  v.  Parry.  ■  Then  secondly,  I  am 
of  opinion,  that  the  action  cannot  be  main- 
tained upon  the  account  stated.  The  form 
of  that  count  is  "  for  money  found  lo  be 
due  from  the  defendant  to  the  plaintiflfoii 
an  a«oaDt  then  and  there  stated  bbtween 
them.'*  Here,  there  was  no  antecedent 
debt  between  the  parties.  We  should  be 
ffoing  farther  than  any  cases  have  yet  gone, 
if  we  were  to  hold  there  was  sufficient 
here  to  support  this  count.  Nothing  more 
ia  lo  be  collected  from  the  interviews  and 
the  letters,  than  the  repetition  of  a  special 
promise  upon  a  sufficient  consideration. 
With  regard  to  an  amendment  in  this  case, 
here  there  is  a  misstatii^  of  the  cause  of 
actiooj  to  which  the  power  of  amendment 
does  not  apply. 

.  BoLLAHO,  B. — This  rule  must  be  made 
■bs<rfnte.  On  the  part  of  the  defendant 
there  was  no  debt  at  all ;  and  I  also  think 
that  the  count  upon  the  account  stated, 
Nbv  Sebum,  VII.— Eschew-  Pt, 


cannot  be  supported.  In  Thicker  v.  Bar- 
row (3),  Bayley,  J.  states,  that  an  admis- 
sion of  a  subsisting  debt  is  necessary,  as 
evidence  to  support  an  account  stated. 
Here,  there  was  no  such  debt  between  the 
idaintifTs  and  the  defendant. 
Aldbrbom,  B.  concurred. 

Rule  ahtotule. 


1838.     Y       MAUDE   V.    NRSHAlf  AH1> 
April  25.  /  AHOTHER. 

Pleading — Qeneral  Ittue — Atsumpat. 

AttumptH  for  money  paid,  laid  oat,  and 
txpended.  PUa,  as  to  SOOl.  parcel,  ^c. 
the  defendant!  say,  that  the  plaintiff  ought 
not  to  have  hit  action  against  theutt  becamte 
they  say,  that  herettfore,  to  wit,  on  the  11  tA 
^  Jantiary  18S6,  they  were  powtsed  a 
eerUun  bill  of  exchange,  thmtt^ure  dramn 
by  the  defendants  upon  and  accepted  by  one 
Mason,  nhereby  they  required  Mason  to  p*ty 
to  their  order  5001.  tm  months  afier  the 
date  thereof,  and  fAereuptm,  on  the  day  and 
year  last  ajoretaid,  in  consideration  that  the 
defendants  would  indorse  and  deliver  the  said 
bill  to  the  said  company,  ( the  plaintiffs,)  the 
company  promised  and  agreed  nith  the  de- 
fendanti  to  lend  to,  or  pay,  lay  out,  and 
expend  for  the  defendants  the  sum  of  500/., 
yrem  time  to  time,  in  such  turns  and  in  such 
manner  ai  the  defendants  thotUd  thereafter 
require  or  direct,  and  to  hold  and  retmn  the 
bill  of  exchange  for  and  on  aeeomt,  and  at 
payment  if  the  said  sum  of  SOOL  And  the 
drfendoMtt  farther  tay,  that  they  did  indorse 
and  deliver  the  said  bill  to  the  companyt  and 
the  company  then  took  and  reeeieed  the  tante 
from  the  defendants,  and  itUt  hold  lite  same 
for  and  on  account,  and  as  payment  of  the 
said  sum  of  500/.,  to  agreed  to  be  lent,  or 
paid,  laid  out,  and  expended  fur  the  defen- 
dants as  aforesaid.  And  the  defendants  say, 
that  the  sum  of  £00/.  parcel,  t^c,  in  the  in- 
troduetory  part  of  the  plea  mentioned,  is  com- 
posed and  made  up  of  divers  sums  of  money 
lent  to,  and  paid,  laid  outj  and  exprndedfor 
the  defendants,  on  account  of  the  bill,  and  im 
purnance  of  the  taid  promise  and  agreement, 

(8)  f  B.&  C.  6«4;  lb  c.  6  Law  J.  Rep.  K.B. 
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Fenficatkm : — HeU,  m  bad  plea  vpm  d»* 
HnnTn*,  at  emoim^ng  to  iie  general  urnm* 

Assumpiit  by  tlie  plaintiff,  as  one  of  ilie 
public  omcera  of  the  Darlington  Joint 
Stock  Banking  Company.  The  first  count 
of  the  declaration  was  for  8,000/.,  money 
paid  for  the  defendants,  and  for  interest. 
There  were  also  counts  for  work  and  la- 
bour, and  upon  an  account  stated. 

PUas — First,  non  assumpsit,  except  as 
to  second  plea*  payment  of  500{. 

parcel,  &c.  The  third  plea  was  as  follow*: 
and  for  a  further  plea,  as  to  500/.,  parcel 
of  tlie  said  sum  of  money  in  the  6rst  count 
bf  tbe  declarAtion  mentioned,  the  defen- 
dants say,  that  the  plaintiff  ought  not  to 
have  his  action  against  them,  bemuse  thm^ 
say,  that  heretofore,  to  wit,  on  the  11th 
day  of  January  1836,  they,  the  defendants, 
were  possessed  of  a  certain  bill  of  ex- 
change, theretofore  drawn  by  the  de^- 
dants  upon  and  accepted  by  one  Chriato- 
pher  Mason,  whereby  they  required  tha 
said  Christopher  Mason  to  pay  to  the  or- 
der of  them,  the  said  defendants,  500/.^ 
six  months  after  tlie  date  .thereof,  and 
thereupon,  on  tbe  day  and  year  last  afore- 
said, in  coostderation  that  tbe  defondaota 
would  indorse  and  deliver  tbe  said  bill  of 
exehange  ta  the  said  company,  the  said 
company  then  promised  and  ^reed  to  and 
with  the  defendants,  to  lend  to,  or  pa^, 
lay  out,  ami  expend  for  the  defendanta 
tlw  sum  of  500/.,  from  time  to  time,  in 
such  sums,  and  in  such  manner,  as  tbe  de- 
fendants should  thereafter  require  or  di- 
rect, and  to  hold  and  retain  the  said  bill 
of  exchange,  for  and  on  account,  and  as  » 

Sayment  of  the  said  sum  of  500/.  And  tbe 
efendants,  in  fact,  further  say,  that  they, 
the  defendants,  did  thf-n  accordingly  in- 
dorse and  deliver  the  said  bill  of  exehange 
to  the  said  company,  and  the  said  company 
then  took  and  nceived  the  same  of  and- 
from  tbe  defendanta,  and  atill  hold  the 
same,  for  and  on  account,  and  as  payment 
of  the  said  sura  of  500<„  so  agreed  to  be, 
lent,  or  paid,  laid  out,  and  expmded  for  the 
defendants  as  aforesaid.  And  tbe  defen- 
dants aay,  that  the  aaid  sum  of  500^,  parcel, 
&c.,  in  the  introductory  part  of  this  plea 
mentioned,  is  composed  and  made  up  of 
divers  sums  of  money,  lent  to,  and  patd^ 


laid  mit,  and  expended  for  tbe  dafthJartij 
on  account  of  the  aaid  bill  of  exehaagi, 
and  in  purananoc  of  the  aaid  pronnae  and 
agreement ;  and  this  the  defendaua  ate 
ready  to  Terify. 

To  this  plea  the  plaintiff  demurred,  al- 
leging the  following,  amongst  others,  as 
grounds  of  demurrer  :■ — That  the  third  plea 
is  an  argumentative  plca^  and  not  a  direct 
traverse  or  denial  of  the  matter  or  causa 
ef  action  to  vrhieh  die  plea  is  pleaded,  and 
no  certain  sml  material  inue  can  be  taJnm 
diereon;  that  it  amounts  to  the  general 
issue,  that  the  defendants  did  not  promise; 
pad  concludes  with  a  veriEeation,  tnattad 
1^  to  the  country.  Also,  tbat  the  pleadoca 
not  auffieiemly  or  at  vonfesa  that  tbe 
defrndaota  erer  became  indebted  in  dw 
anm  of  600/.,  in  dw  introductory- port  of 
that  plea  mentie—d,  or  pnmnted  to  pay 
the  ssme  to  the  eom|mDy  on  request.  And 
^o,  that  no  dale  is  given  or  stated  wbtv 
the  said  sum  of  500/.  was  lent,  paid,  laid 
out,  or  expended,  or  that  it  was  so  after 
the  making  of  the  agreement,  or  the  in- 
dorsemoit  of  the  bill;  nor  is  it  all^eilf 
nor  does  it  appear  by  the  |dca,  dul  the 
bill  has  been  paid  or  satisfied,  or  is  over- 
due, or  that  500/.  was  ever  satisfied  or 
disdiaiged  by  the  said  bill. 

W,  H,  Watuitt  in  support  of  tbe  de- 
murrer.—There  ia  no  CMifoaaion  and  avoid' 
ance  of  the  cause  of  action.  The  pleai  is 
argomentativet  ukt  aaaowus  to  the  general 
issue.    (He  was  then  stopped.) 

Temple.,  contra.— The  plea  does  not 
amount  to  non-assumpsit.  If  there  be  ■ 
single  moment  when  the  defondant  is  in* 
debted  to  the  plaintiff,  diet  irsufBcient, 
ami  is  an  admission  of  tlw  tmidied  aaounlp* 
sit  to  pay  upon  request. 

Per  Curiam.— The  declaration  ia  faf 
ihmiey  fmid,  bid  out,  and  expended  for 
the  defendama  u  their  reqont;  hot  cho 
anm  of  monejr  mentioned  ia  the  plea  ia  not 
payidile  on  request.  No  actim  could  have 
been  broi^it  when  the  bill  was  running ; 
nor  doea  it  appeav  ligr  the  plea  that  it  mem 
due.  There  never  was  a  tinae  wbea  tho 
money  could  bi  recovered  on  request. 
The  plea  is  bad ;  it  is  tbe  general- ias»e. 

Judgment  farplmmti^^  - 
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April  30.  J 

Policy  of  insurance — Pleading — U$ual 
M^eal  jiilauiant~Practi«  at  Niii  Priut* 

Immnaeikm  ttjim  m  Ufe  poiky,  fffeeied  by  the 
Im^nd  upm  tkeUfecfbia  wiji,  om  pka  watt 
tkai,  be/ore  the  miking  of  ike  po/icy,  to  ml, 
4«M  the  said  mfa  had  b*en  ma  twu  t^icted 
with  eertain  ditordersi  nialadiet,  ^c.|  to  iM<t 
deiirimn  tremeiu  md  erynpelatoui  mfiani' 
iMiiflH  of  the  legh  i*hieh  the  ImOMtrnd  (the 
flaititiff'')  before  end  at  the  time  of  the  mak^ 
i»jf  of  the  policy  well  knew.  At  tlu  fjfeeting 
f^the  palieyj  the  wife  had  been  examiiud,  but 
hadmot$taiedtheeenuUter»,  The  jury  found, 
Uuit  the  plamliff  had  no  knowledge  of  Hiett 
Otordere: — Hetd^  thatt  upon  thete  pUadinge, 
w  the  wife  was  net  the  general  Mgent  of  the 
kmband  to  effect  the  pMcy,  hU  only  to  on^ 
twer  parlteumr  ^tHone,  the  knowMge  cf 
the  wife  wot  not  the  knowledge  of  tk*  husband 
tt  1  Am  respect. 

The  wife,  before  her  marriage,  had  for 
ateenl  years  been  attended  by  A  B,  and 
onee  m  a  very  strious  ilbutt.  After  her 
■arriayg,  on  out  or  two  eecations,  C  D,  the 
meHeal  attendant  of  htr  husband's  family, 
when  caliing  upon  them,  had  prescribed  for 
her  im  some  very  trying  matter.  The  wife, 
in  answer  to  the  inquiry  by  the  company's 
agent,  **  Who  is  your  usual  medical  alien' 
dant  r  replied,  "  C  D." 

Held,  that  the  Judge  should  not  have  asked 
the  Jary,  which  of  these  t/wo  was  her  msuid 
fwAcfl/  mteniant ;  bat  rtaher,  itkether,  un- 
dor  tkeee  ebrenutimeee,  C  D  eeald  be  eaUed 
her  wudkal attendmU  aliMf 

If,  noon  a  queotion  betwten  eoansH  as  tb 
the  right  to  begin,  the  Jtuige  has  decided  er- 
tomemuly,  the  Court  mil  interfere  to  eorrect 
the  error. 

This  was  tti  action  upon  a  policy  tit  in- 
•uranee,  effected  by  the  plaintiff  in  Oetobet 
1839,  upon  the  life  of  bis  wHe  witb  the 
Brklah  ConanKTeid  Inauranee  Company. 
The  declaration  wai  in  the  common  form, 
Aarf  averred  statements  made  by  the  plain- 
riflP,  (amongst  Mhers)  that  his  wife  was  not 
afflicted  with  ray  disorder  which  tended 
tm  afcorten  Inh  \  nid  tliat  she  hkA  led,  md 
condnned  to  lead  a  temperate  life,  &c. 
Thtf  following  were  the  material  pl»s :— • 

8«oond  plea— That  the  said  declaration 


or  attestation,  In  the  sai(l  policy  mentioned, 
and  so  made  by  the  plaintiff,  as  therein 
stated,  was  not  true,  because  at  the  time 
the  same  was  made  as  aforesaid,  the  said 
Eliaabeth  Huckman  had  not  led,  nor  did 
ahe  continue  to  lead  a  temperate  life,  and 
of  this  the  defendant  pats  himself  upon 
the  country. 

Third  pteft — ^That,  before  the  making  of 
the  policy  of  insurance,  to  wit,  &c.,  and  at 
divers  times  afler  that  day,  the  said  Eh'za- 
beth  Huckman.  deceased,  had  been  and  was 
afflicted  with  certain  disorders,  maladies, 
or  diseases,  to  wit,  delirium  tremens,  and 
erysipelatous  inflsmmation  of  the  legs,  and 
her  legs  bad  been  and  were  ulcerated ;  and 
she  had  been,  and  was  on  various  occa- 
feiont,  and  from  time  to  time,  as  well  loi^ 
before,  as  shortly  before  the  making  of  the 
aaid  policy,  seriously  ill ;  which  the  plain- 
bflr,  before  and  at  the  time  of  the  making 
of  the  said  policy,  well  knew;  which  were 
facts  material  and  necessary  to  be  known 
to  the  said  company  befbre  the  miiking  of 
the  said  policy,  to  enable  them  rightly  and 
adequately  to  estimate  the  risk  to  be  by  them 
incurred  in  the  event  of  their  making  the 
said  policy  of  assurance,  and  for  their  due 
security  in  that  behalf.  And  the  defendant 
further  says,  that  the  said  plaintiff,  before 
and  at  the  time  of  the  making  of  the  saitl 
policy,  wholly  neglected  and  omitted  to  ap- 
prise and  inform  the  said  company  of  tpe 
iaid  last-mentioned  several  facts  ;  and  the 
same  were  not,  nor  was  either  of  them,  at 
any  time  before  the  making  of  the  said 
policy  of  insurance,  in  any  manner  commu- 
nicated to  the  said  company ;  Imt  the  said 
company  were  at  the  time  of  the  making 
of  the  said  policy  wholly  ignorant  of  the 
Same.  And  by  reason  of  ^e  said  premises, 
aAd  of  the  non-communication  of  the  said 
last-mentioned  facts  by  the  plaintiff  to  the 
said  company  as  aforesaid,  the  said  policy 
was  and  is  wholly  null  and  void.  Verifi- 
cation. 

Sixth  plea — That,  before  the  granting 
Of  the  insurance  and  making  of  the  po- 
licy, to  wit,  &c.,  the  company  eansed  to 
be  ddivered  to  the  plaintiff  a  certain  do- 
cument or  insframent  in  writing,  con- 
taining and  requiring  divers  questions  to 
be  answered,  and  matters  to  be  stated  hi 
writnw  by  the  plaintiff,  and  to  be  then 
aigaed  bj  the  platntifff  &c.,  One  of  Which 
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such  questions  and  matters  being,  Who  was 
the  usual  medical  attendant  of  the  said 
Elizabeth  Huckman  7  and  the  company 
declined  to  make  the  policy  until  such 
questions  were  answered  and  stated  by 
the  plaintiff,  the  said  document  being  ma- 
terial in  reference  lo  the  state  of  health  of 
the  said  Elizabeth  Huckman,  whereof 
plaintiff  then  had  notice;  and  defendant 
says,  that  thereupon  he,  the  said  plaintiff*, 
in  answer  to  the  said  qucstimis  antl  requi- 
sition in  reference  to  the  name  of  the  usual 
medical  attendant  of  the  said  Elisabeth 
Huckman*  afterwards,  to  wit,  &c.  answered 
and  stated  in  writing  in  the  said  document, 
that  Mr.  E.  £.  Day,  surgeon,  Bristol^  was 
the  usual  medical  attendant  of  the  said  Eli- 
zabeth Huckman,  &c.  And  the  defendant 
further  saith,  that  the  said  company,  con- 
fiding in  the  truth  of  the  said  answer  and 
matter  so  stated  by  plaintiff,  and  believing 
the  same  to  be  true;  the  same  being  mate- 
rial in  that  behalf,  then  made  the  said  po- 
licy in  the  said  declaration  mentioned  as 
aforesaid.  That,  in  truth  and  in  fact,  the 
said  E.  E.  Day  was  not  the  usual  medical 
attendant  of  the  said  Elizabeth  Huckman, 
^9  stated  in  the  said  document  by  the  plain- 
tiff as  aforesaid,  but  a  certain  other  person 
then  living  had  been  and  was  the  usual 
medical  attendant ;  'wherefore  tlie  said  po- 
licy was  and  is  void  in  law.  VeriBoatinn. 

To  these  last  two  pleas  there  was  a  re- 
plication of  injurid,  on  which  issues  were 
joined. 

At  the  trial,  before  Tindal,  C.J.,  at  the 
Bristol  Summer  Assizes,  in  1837,  the  fol- 
lowing facts  appeared : — In  the  year  1833, 
the  plaintiff  effected  this  insurance,  at  which 
time  his  wife  attended  the  board,  and  an- 
swered several  questions  which  were  then 
put  to  her  ;  but  as  they  did  not  apply  to 
the  particular  causes  of  illness  stated  in 
the  third  plea,  but  were  merely  answers 
given  to  printed  questions,  the  company 
were  not  apprised  of  her  having  been 
affected  with  those  complaints.  It  appeared 
in  evidence,  upon  the  sixth  plea  as  to  who 
was  the  usual  medical  attendant  of  Mxs. 
Huckman,  that  she  had  married  the  plain- 
tiff, who  was  a  butcher  in  Bristol  in  1832, 
having  been  previoufily  residing  as  a  widow 
in  Bristol.  In  1829,  she  had  been  attacked 
with  severe  erysipelatous  inflammations  in 
the  legs,  when  a  surgeon  of  the  name  of 


Duck  was  called  in  to  attend  her,  as  he 
also  did  in  1-830,  when  she  was  attacked 
with  delirium  tremens,  under  which  she 
continued  in  a  very  dangerous  state  for 
some  weeks.  With  regard  to  Mr.  Day, 
who  was  an  apothecary  at  Bristol,  it  ap- 
peared, that  lie  had  never  atieaded  Mrs. 
Huckman  before  her  marriage,  but. had 
been  in  the  habit  of  attending  Mr^  Hudc- 
man's  family ;  that,  in  answer  to  questiooe 
put  to  him  by  the  directors,  he  had  stated, 
that  he  bad  never  attended  ber  pro&a- 
aionally ;  but  it  appeared  on  on*  or  two 
oceasimis,  when  he  bad  not  been  called  In 
to  attend  ber  expressly,  he  gave  hei  smh 
prescription  for  a  cold,  but  of  which  be  had 
made  no  entry  or  memorandum  inhis  books. 
Upon  this  evidence  the  learned  Chief  Jns- 
tice  left  it  to  the  jury  to  say  who  was  the 
usual  medical  attendant  of  Mrs.  Hudunan. 
The  jury  found  a  verdict  for  the  plaintiff; 
and  in  answer  to  the  issues  as  put  by  the 
Cliief  Justice,  they  found  that  Day  was  her 
usual  medical  attendant  in  1833,  and  that 
her  husband  had  not  any  knowledge  of  the 
erysipelas  or  delirium  tremens. .  At  the 
commencement  of  Uie  cause,  the  learned 
Chief  Justice  had  decided,  that  the  plaintiff 
was-entitled  to  begin. 

Cromder  having  obtained  a  rule  md  Sa 
a  new  trial  op  the  ground  of  misdirection, 
and  that  the  verdict  was  against  the  evi- 
dence,— 

Bompoii  Serj.  now  shewed  caose. — It  is 
in  the  discretion  of  tite  Judge,  under  all  1^ 
circumstances,  to  decide  which  party  is  to 
begin,  and  this  Court  will  not  interfere. 
But  here  the  Judge  has  rightly  decided, 
that ,  an  issue  was  upon  the  plaintiff,  and 
having  imposed  the  burthen  upon  him,  of 
which  he  did  not  complain,  .the  defendant 
is  not  now  at  liberty  to  make  any  objeetioa. 
The  affirmative  as  to  whether  the  wife  of 
the  plaintiff  led  a  temperate  life  or  mt, 
was  clearly  upon  him. 

[Aldbesom,  B. — ^The  real  criterion  is, 
whether  th^  averment  is  necessary  to  make 
the  declaration  good.] 

The  form  of  the  declaration  shews,  that 
this  averment  is  necessary ;  it  is  a  coadi- 
tional  agreement,  and  performance  of  Uie 
conditions  must  be  averred  in  the  declara- 
tion. 

[liOKD  Abihobb,  C.B. — Before  the  new 
rules  it  must  have  been  proved  under  the 
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^oml  itsae ;  and  where  an  issue  is  now 
taken  upon  it,  -the  plaintiff*  must  equally 
prove  it.] 

Even  if  the  defendant  had  a  right  to 
begin,  a  new  trial  has  never  been  granted 
«olely  on  that  ground — Bumll  t.  Ifiehol- 
*om(l). 

[Aldersok,  B. — That  is  a  large  propo- 
rtion ;  (here  are  eases,  aa  in  libel,  nrhere 
parmittiag  the  defendant  to  begin,  may 
give  an  enonnona  advantage.  In  the  Com- 
mon Pleas,  where  there  has  been  an  im- 
proper amendment  at  Nisi  Prius,  the  Court 
have  aei  it  rigbt.] 

The  second  ground  on  which  a  new  trial 
isaslwd  for,ii,»atithas  not  been  distinctly 
•put  to  the  jury,  whether  the  wife  knew  that 
she  had  had  erysipelas  and  delirium  tre- 
mens,  for,  if  she  knew  it,  it  is  the  same  as 
if  the  husband  knew  it,  as  she  was  the  per- 
aon  of  whom  the  inquiries  were  made. 
,Tbat  turns  upon  the  third  plea,  which 
Btatei,  that  Mrs.  Huckman  was  a6Bicted 
with  maladies  and  disorders,  which  the 
jdaintiflT,  before  and  at  the  time  of  the 
making  of  the  said  policy,  well  knew ;  and 
it  then  goes  on  to  say,  that  these  matters 
were  material,  and  that  he  did  not  disclose 
them.  It  was  distinctly  put  to  the  jury, 
that,  after  havii^  considered  whether  these 
were  material  facts,  they  should  cmiaider, 
whether  the  plaintiff  knew  them,  and  con- 
cealed them  ;  they  found  he  did  not. 

[AutnsoR,  B. — Would  it  not  have  been 
a  good  plea  without  an  averment  of  the 
knowledge?] 

There  was  no  evidence  that  the  wife  ever 
knew  she  had  had  these  particular  dtsor- 
dera ;  she  knew  she  bad  been  ill.  This  is 
not  like  the  cases  where  a  party  is  a 
peneral  agent  for  all  purposes.  The  wife 
la  enly  agent  here  for  the  particular  an- 
awers  to  particular  queationa— MajfRorif  v. 
Sho<Ui  (X),  EtereU  v.  Detbonugh  (3).  Stvett 
V.  Fmrtk  (4).  Thoae  casea  were  before  the 
new  rulea ;  but  here  the  wife  is  not  the 
general  agent  for  making  the  policy.  They 
ahouM  have  taken  issue  upon,  whether  the 
answers  she  gave  were  true  or  false ;  but, 
■a  that  has  not  been  done,  the  only  ques- 

.  (1)  1  Bfoo.  tt  Bo.  504. 

(t>  5  Dow.  At  Rv.  S66  J  B.  c.  S  Law  J.  R«p.  K.B. 
64. 

(S)  SBioK.  509;  •■«.  7  Uw  J.ltcp.  CJ^.  ISS. 
.(4)  6  Car.  Alp.  1. 


tion  fs,  did  the  husbami,  having  knowledge 
of  these  facts,  conceal  it  ?  and  that  has  been 
answered  by  the  jury.  Thirdly,  it  was  en- 
tirely a  question  for  the  jury  whether,  at 
the  time  of  effecting  the  policy,  Day  was 
or  not  the  usual  medical  attendant,  of  Mrs. 
Huckman.  It  appeared  that  Mr.  Duck  had 
attended  her  on  some  occasions  previous 
to  that  time ;  but  that  be  had  ceased  to  do 
BO  in  1833,  and  had  gone  to  live  two  milea 
out  of  Bristol.  Mr.  Day  was  the  regular 
medical  attendant  of  Mr.  Hucknun's  &- 
miW. 

[Aldersoit,  B. — The  meaning  of  "  Who  ^ 
is  your  usual  medieal  attendant?"  is,  who  is 
the  person  who  has  usually  in  the  course 
of  any  illness  you  may  have  had  attended 

you?] 

Mr.  Day  had  seen  her  on  several  occa- 
sions, and,  though  it  did  not  appear  that 
she  had  had  much  occasion  for  medical 
attendance  since  her  marriage,  Mr.  Day, 
whenever  it  was  necessary,  had  prescribed 
for  her.  In  Everett  v.  Desborovgh,  the  re- 
ference was  false,  which  is  not  the  case 
here.  So,  in  Morrison  v.  Muspratt  (5),  a 
regular  medical  attendant  waa  omitted  to 
be  mentioned. 

Cromder  and  Barttom,  contrft. —  If  the 
Court  ahall  be  of  opinim,  that  the  learned 
Judge  waa  wrong  in  deciding  tliat  the 
pla  intiff  should  begin,  the  defendant  would 
clearly  be  entitled  to  a  new  trial  upon  that 
ground.  There  was  a  great  deal  of  con- 
flicting evidence  as  to  whether  Mrs.  Huck- 
man was  of  temperate  habits  or  not;  and 
the  defendant  was  quite  willing  to  have 
taken  upon  himself  the  burthen  of  shewing 
intemperance.  Secondly,  as  to  the  know- 
ledge of  the  husband  that  his  wife  had  had 
these  disorders.  The  plea  states,  that  she 
bad  been  seriously  ill ;  at  all  events,  she 
knew  that,  and  did  not  disclose  it.  Thia 
is  a  plea  founded  on  the  common  law ;  and 
the  party  pleading  undertakes  to  shew  the 
knowledge  of  the  plaintifT  by  the  usual 
evidence  appKeable  to  the  aubject-^nnatter. 
It  would  he  quite  a  new  mode  of  averring 
knowledge  in  the  plaintiff  to  s^,  "  whi^ 
the  plaintiff  well  knew,  hy  the  said  Eliaa- 
beth  bis  agent  in  that  behalf."  She  waa 
sent  to  make  a  communication  to  the  office 
of  all  she  knew. 

(A)  4  Bhff.  60 }  s.e.  5  Law  J.  Rtp.  CP.  6S. 
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[Lord  Abimobh,  C.B. — She  wai  not  teM 
to  effect  the  policy  t  the  it  naerely  an  ag^nt 
to  anawer  the  queationa  put  to  her  at  the 
office.  If  the  anawered  them  fUaely.  that 
would  avoid  the  insurance ;  but  that  ia  not 
raised  by  the  pleadings.] 

Fttxktrbert  v.  Mal&er  (6)  ia  against  the 
plaintiff*. 

[Aldbmon,  B. — ^There  the  plea  was  nm 
muumfuU.'] 

GladtUme  v.  Kmg  (7),  and  SmU  v.  i^atr* 
lie,  it  inuat  be  admitted*  were  cases  before 
the  new  rules.  Independently  of  the  par* 
ticular  declarations  wbich  Mrs.  Huckman 
has  made  and  signed ;  being  there,  ahe  wak 
bound  to  communicate  other  matters  also. 

[Aldsrson,  B, — You  have  pleaded*  it 
was  the  knowledge  of  the  party.  The 

3ueatton  is,  wbeibiek:  that  do«a  n^t  mean 
le  knowledge  of  the  agent  who  aaade  the 
contract  7  Must  you  not  plead  speaullyi 
that  the  wife  was  sent  to  mi^e  thoM  decla* 
rstiona,  and  that  they  ve  fala*  ?  All  the 
cases  cited  occurred  under  the  general  issue 
before  the  new  rules.} 

Thirdly,  as  to  the  medical  attendance, 
it  may  be  admitted  this  was  a  question  for 
the  jury  ;  but  it  was  not  properly  left  to 
tliem.  For  aeveral  years  preriooo  to  her 
marriage*  in  16S»,  Mra.  Hackntan  had 
been  attended  by  Mr.  Duok.  It  does  not 
Appear,  from  Mr.  Day'a  evidence,  that  he 
had  ever  blended  her  more  than  once,  and 
then  casually.  The  learned  Judge  dMuM 
not  hsve  directed  die  jury  to  consider  what 
Mr.  Day  waa  doing  m  thtfmmlyt  the  quea« 
ttoo  was,  whether  be  was  the  oaoal  medical 
•ttendint  of  Mrs.  Hnclunan,  who  had  ao 
reoeatly  ooae  inttt  the  fhnily,  and  the  jury 
should  have  been  told  that  bft  could  not 
be  ao  called. 

homo  Aaiiron,  C.B. — We  have  do  doubt 
upon  thfli  first  po^t,  that  the  emu  prohtmdi 
waa  upon  the  ptaimiflT*  and  that  fae  was  eiN 
titled  to  begin.  We  cannot  agree  that  tfaJa 
is  a  matter  entirely  sA  the  dbpo^  iaf  the 
Judge  at  Nisi  Prisu.  If  bis  decisioB  were 
clearly  and  aaaaifestly  wrong,  the  Court 
would  tnter&re  to  aet  it  right.  Thb  some- 
tunes  is  certainly  a  very  important  matter; 
and  any  departure  from  the  usual  rule 
nigbt  be  attended  with  aerioaa  eonae- 

(6)  1  T»nii  R«p.  It. 

(7)  iJUH.flc8e)w.». 


qnenees.  Upon  the  other  poinlSf  the  Coort 
will  consider  ila  judgment. 

Cur.  ode.  edit.. 
On  a  following  day  (May  Snd), 

Lord  Abimobb,  C.B.  delivered  theju^ 
ment  of  the  Court. — ^This  was  an  action 
upon  a  policy  of  insurance  on  the  life  of 
Mrs.  E.  Huckanaa,  effected  by  her  fausbaod. 
The  first  question  reserved  for  coMadenrtiMi 
arises  on  the  third  plea,  as  to  the  cooeeal- 
menl  of  ecnain  material  faets^  **  whuch  the 
pbuntifl^  before  and  at  the  tiaae  oS  the 
making  of  the  policy,  well  knew."  The* 
is  the  language  of  the  pica ;  and  the  evi- 
dence in  support  of  it  went  to  diew»  Aai 
tb6  wife  bad  been  emoaiocd  on  oeitaia 
points,  and  that  she  did  not  diadooe  the 
facta,  whidi,  it  waa  snmioaed,  she  knew  te 
be  material.  The  jury  Rwnd,  thni  the  b«a- 
band  did  not  know  them.  It  waa  owiiende^ 
on  behalf  of  the  defendant,  that  die  wi6, 
for  diSt  purpose,  was  the  agent  of  the  has* 
bend,  and  that  the  anawers  of  the  wife  ought 
to  be  considered  the  anewera  of  both.  Nov, 
if  the  wife  had  been  the  general  agent  gaiag 
to  effect  the  policy  for  her  haaband,  bar 
Icnowledge  might  be  conaidered  the  know- 
ledge of  her  husband  as  far  aa  eoacems  iIm 
•ff^ing  of  tbe  policy ;  but  here  ahe  was 
not  d»  Bgeat  of  dw  husband  for  that  par* 
poaa.  Sba  is  no  otherwise  his  agent  dma 
to  answer  partiriidar  qimdons,  andi  as  the 
ooMpany  may  dioosa  «o  ask  of  fasr,  aad  she 
ahm*  wsa  to  anasrer  qneatiam  tliqr  mra  la 
put ;  and  if  they  had  pat  to  her  »by  faoo- 
tioa  of  diis  sort,  ealaualBd  to  eKcit  a  par- 
ticitlar  feet  said  to  hsr  aoutsaleJ,  it  rnigbl 
he  a  queation  dwn,  wfielber  or  not  ahe  was 
not  his  agent  for  that  pnrpooe ;  but  no  bmIi 
question  was  put.  It  was  aaid  die  knew  ef 
certain  illaeeaes  she  had  had  befere,  and  con- 
cealed that  feet :  boweTer*she  gave  sstswets 
to  printed  qaestioM;  wa  thhik  the 
meairing  of  the  {dca,  therefore,  is  what  the 
jury  have  fmmd  it  to  be,  that  the  hasband 
himself  bad  wt  knowledge ;  and  it  noat  be 
considered  to  be  aa  all^adon,  diac  tiM 
piasndff;  tilroagfa  his  agent,  had  knowledge. 
Tbe.effeet  of  the  ^ea  is,  tbat  tbe  hnatand 
had  knowledge,  and  the  jury  have  found  he 
had  not;  on  that  ground,  therefere,  we 
think  the  verdict  is  not  to  be  disturbed. 

The  other  ground  inv<dvet  a  qnealion  <^ 
considerable  importance,  nanety^the  maan- 
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of  the  inquiry  isade  of  s  party  about  to 
fiSket  u  (K^tcy,  when  he  is  aiked* "  Who  it 
your  Hawal  medicd  attendant  V  Now  that 
^ottMA  must  be  treated  in  the  same  dmii- 
ner  aa  it  the  plaintiff  himadf  hi^  bean  the 
paraon  whoaa  Itfie  was  insured.  Ho  aenda 
MS  w%  to  answer  qucstiont,  and  Uiia  om 
is  put  to  her.  Now,  suppose  that  question 
be  put  to  a  person  who  bad  no  medical  at« 
tendant  in  the  last  year,  (the  words  "  usual 
medical  attendant,"  in  their  grammatical 
senae»  im|dyii4;  the  present  tease,)  most 
not*  of  necessity,  that  questioD  be  foUowed 
ttp  by  another  f— nnnely,  who  was  yooc 
former  medical  attendant  7"  the  object  b»> 
iag  to  Mcertain  who  is  die  nwdiad  atten- 
dant bnt  aUe  to  give  an  acoeant  of  your 
aonacitution  at  thia  time ;  and  if  the  party 
has  ne  nsnal  medical  attendant,  in  the  atriet 
ipwrnnntieal  sense  of  the  words,  I  think  he 
a  bound  to  give  an  answer  aa  near  the  tmtb 
•a  he  can.  It  appears  that,  for  aeveral  yearsi 
Mrs.  Hockman  had  been  attended  hy  Mn 
Dncfc,  her  medical  man  at  Bristoli  who  liad 
Kved  there  a  considerable  time.  He  had 
attended  her  as  late  as  the  year  18SS  ;  in 
which  year,  in  Decembert  she  married  the 
^iatiff.  She  hul,  previous  to  her  marriage, 
made  one  or  two  attempts  to  effect  a  policy 
en  her  life,  and  upon  Mr.  Dock  being  re- 
ferred to  as  her  medical  Mtendantt  the  par- 
ties about  to  e6fect  the  policy  bad  declined 
to  insure  her  life  upon  Ihs  representstions. 
It  was  stated,  thiU,  since  her  marriage, 
Mr.  Dock  had  ceaaed  to  attend  her,  and  a 
Mr.  Day,  an  apothecary  at  Briatol,  whs 
had  been  atteimi^  on  her  huabnnd  horn 
that  time  became  hnr  medical  attendant.. 
It  af^eared,  by  his  evidence,  that,  upon 
one  OT  two  occasions,  while  in  attendance 
npon  the  fiimily,and  not  called  m  expressly 
to  attend  Mrs.  Hockman,  Mr.  Day  had 
prescribed  for  her  fa)  some  trifling  way, 
but  of  so  little  note  that  he  hod  not  any 
memorsndun  of  it.  Now,  in  reply  to  die 
question,  she  said,  Mr.  Day  ma  her  usual 
medical  attendant;  and  he,  being  examined 
by  the  company's  agent,  said,  she  was  per^-- 
fisctiy  well  for  all  he  knew,  and  dist  be: 
never  attended  h«r  professionally  at  all. 
At  the  ttial,  be  said  he  had  attended  her 
AAceortwice.  The  tjueatim, is wbedier  ibe- 
gave  a  proper  answer.  The  Chief  Justice 
left  it  to  the  jury  to  say,  wliether  Mr. Duck 
or  Mr.  Day  was  her  usual  medical  atten- 


Amtt  and  if  that  was  the  qoestioB  Cor  the 
jvry,  the  mode  in  whieh  it  was  left  cannot 
be  complained  of.  But  it  appears  to  the 
Court,  that  they  sbonki  wo  faave  been 
asked,  wfaedier,  noder  tbeae  otn»mstancesi 
Mr.  Day  could  be  railed  her  wual  medical 
attendant  at  alL    The  word  "  usual "  im« 

gies  more  than  one  attendance,  but  Mr. 
ay  could  not  swear  to  more  than  one  at- 
tendance. Mr.  Duck,  on  the  other  handi 
had  attended  her  in  a  serious  illness,  and 
bad  visited  her  for  some  years  ;  and,  al- 
though it  is  said  he  had  retired  fi-om  busi- 
ness, he  was  attll  able  to  state  these  cir* 
curastanoes  if  be  had  been  refiernd  Uh 
We  agree  that  Mr.  Day  was  not  the  proper 
person  to  give  such  an  aooount,  as  it  was 
wished  should  be  given.  We  think  the 
verdict  en  this  point  not  aatisTactory,  aqd 
that  it  may  have  been  given,  from  the  jury 
notfaavuig  been  informed  explicitly  enougl^ 
what  was  the  red  bond  Jkb  way  in  wh4iA 
this  question  should  be  anawered.  The  an^ 
swer  was  intended  to  deceive,  as  she  must 
have  known,  that  on  one  or  two  former  oc* 
oations,  the  reference  td  Mr.  Duck  had 
prevented  the  effecting  of  a  pcAicy  at  Mi 
Under  these  circumstances,  we  think  there 
ought  to  be  a  new  trial. 

Rule  eAflrfafe.  - 


1838.  1 

May  9  /  '^*°*^*'^^  sharpb. 
Jpoihecury — Eo'idence — Pleading, 

fn  M  mfien  irtnkt  the*  the  ndet  of 
Hii,  terwit  4  fyHL  At  for  me^amsfimukeil; 
ami  itofk  and  liAow  «  an  apatHeemy^  tAe 
phioUif,  under  atatute  65  Geo.  S.  e.  1»4. 
«.  St,  mart  either  prove  hii  certiJScate,  or 
that  he  was  in  practice  before  ike  5th  of 
At^ne*  1815,  although  the  d^endamt  has 
onfy  pleaded  that  he  neter  woe  iMted. 

Debt  for  work  and  labour  as  a  surgeon 
and  apothecary,  and  £>r  medicines,  ftc. 

i*/ra— Never  indebted;  on  which  issue: 
was  joined. 

The  cause  was  tried  in  1837,  before  the 
nnder-sheriffof  Middlesex,  when  the  plain-: 
tiff  was  nonsuited  for  not  producing  his 
certificate  as  an  apothecary,  or  proving 
that  be  was  in  practice  on  or  berore  the- 
Sthof  Aognst  1815. 
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Thonutt  haring  obtained  a  rule,  on  leave, 
to  set  aside  the  nonsuit,  and  have  a  new 
trial, — 

.  Htaton  abewed  cause  (in  a  former  term). 
— ^This  is  a  defect  of  proof  in  the  plaintiff's 
case,  and  not  a  matter  of  defence  to  be 
raised  by  a  special  plea — Morgan  v.  Rvd- 
iock  (1),  Wills  V.  Lmgridge  (2^  Shearmod 
V.  Hay  (3).  By  the  words  of  55  Geo.  3. 
c.  19'4,  it  is  incumbent  on  the  plaintiflf,  in 
order  to  recover,  to  prove  that  he  is  aii 
apothecary.  Section  %\  enacts,  "  That  no 
apothecary  shall  be  allowed  to  recover  any 
charges  claimed  by  bim  in  any  court  of 
law,  unless  such  apothecary  shall  prove, 
on  the  trial,  that  he  was  in  practice  as  an 
apothecary  prior  to  or  on  the  5ib  day  of 
August  1815,  or  that  he  haa  obtained  a 
certificate  to  practise  as  an  apothecary 
from  the  master,  wardens,  and  society  of 
apothecaries  aa  aforesaid."  The  new  rulea 
cannot  interfere  with  the  express  provi- 
sions of  this  act  of  parliament.  But  even 
by  these  rules  upon  the  plea  of  non  as- 
sumpsit, (and  the  rule  applies  equally  to 
debt.)  the  character  in  which  the  party 
sues  is  put  in  issue,  and  he  must  prove  it. 
The  rule  of  Hilary  term,  4  Will.  4.  'As- 
sumpsit,* says,  "  In  all  actions  of  assump- 
sit, except  on  bills  of  exchange  and  pro- 
missory notes,  the  plea  of  non  assumpsit 
shall  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of 
the  matters  of  fact  from  which  the  con- 
tract or  promise  alleged  may  be  imj^ied 
by  law." 

[Parkk,  B. — The  rules  do  not  interfere 
■t  all,  if  it  was  intended  that  in  all  cases, 
whatever  the  pleadinKS  are,  (as  if  there 
was  a  plea  of  accora  and  aatisfiictioii  or 
release,)  the  plaintiff  must  prove  that  he 
was  an  apothecary.] 

[AlDBRSOH,  B. — Suppose  the  declara- 
tion were,  A  B,  who  has  obtained  a  certi- 
ficate from  the  master,  wardens,  &c.,  and 
then  for  work  and  labour,  and  the  issue 
were  upon  the  work  and  labour,  is  the 
plaintifl'  then  to  prove  what  is  admitted, 
namely,  that  he  was  an  apothecary  ?] 

In  Shearwoodv.  Hay^JjoxA.  Denman,  C.J. 
says,  "The  sutuie  requires,  that  before 

(1)  4Dowi. p.c. su- 
es) 5  Ad.  &  El.  3S3;  a.  e.  S  Law  J.  B•^  (lf.s.) 
K.B.  t4«. 

(9)  Ibid.}  s.e.  5  Uw  J.  Rap.  (aj.)  K.a  S48. 


any  person  shall  be  allowed  to  recover 
charges  made  by  him  as  an  apothecary, 
he  shall  prove  that  he  was  duly  qndified. 
The  under-sheriff  held,  that  the  qoali6e»* 
tion  was  a  part  of  the  plaintiff's  title  to 
recover,  which  the  statute  made  it 
rative  on  him  to  prove ;  and,  I  dtink,  thM' 
ruling  was  right.*'  Inthatcase,Pattesoa,J. 
supports  his  opinion  in  Morgan  v.  RmUeei. 
In  Field  v.  JVood{4)  it  was  held,  tinder  the 
circumstances,  that  the  fiict  of  a  ebeqae 
being  post-dated,  need  not  be  specially 
pleaded.  Even  in  an  undefended  cause, 
it  must  be  part  of  the  plaintiff*a  case  to 
prove  his  qualification. 

[Aldbbson,  B. — At  tbe  time  of  the  pass- 
ing of  the  sutute  55  Geo.  S.  c.  1 94,  evoy 
thing  which  avoided  the  contract  might  be 
given  in  evidence  under  the  genendiastie.] 

By  the  Statute  of  Frauds,  a  meaaoran- 
dum  in  writing,  in  certain  cases,  must  be 
shewn  befbre  tlw  plsintiff  can  recovcri  bs 
must  shew  a  valid  contract. 

[Pares.  B. — There  it  is  the  evidenee 
itself  of  the  contract*  But  moat  you  not 
read  the  act  of  parliament  with  some  qsaK* 
fying  words,  such  as,  "  that  if  the  certifi- 
cate be  put  in  issue,"  the  pluntiff  sImU 
not  recover,  &c.  ?] 

It  may  be  assumed  it  could  not  be  prov- 
ed, as  no  affidavit  has  been  produced  to 
shew  he  waa  an  apothecary.  In  PoU*  v. 
Sorrow  (5)  it  was  held,  ibat  tbe  ilkgalirf 
of  certain  agreements  could  not  be  gives 
in  evidence  by  die  defendant,  under  tbe 
plea  of  non  assumpsit;  but  hen  the  cha- 
racter in  whidi  the  plaintiff  sues,  must  be 
proved  by  him  aa  part  of  bis  case. 

TAoma$t  contr&.— The  plaintiff  is  not 
required  in  all  cases  to  uape  bis  proof 
according  to  the'words  of  the  statute.  Tbe 
words  are,  that  he  shall  not  recover,  &c., 
"  unless  he  shall  prove  at  tbe  trial."  What 
is  meant  by  *  proof  at  the  trial  *  ?  Stipposc 
the  defendant,  at  the  trial,  said,  '*Iwill 
not  require  you  to  prove  that  you  were  an 
apothecary."  Would  that  be  proof!  If 
so,  it  is  equally  proved  when  the  decla- 
ration states  the  party  was  an  apothecary, 
and  that  is  passed  over  in  the  jmo  widMol 
notice.  It  must  be  contended,  that  abso- 
lute proof  is  necessary  in  all  .eases.  If 

^4)  SNev.ftPsr.lir;ii.c.6L«wJ.(a3.)KJl 
t5)  HedgM*  Rap.  15S. 
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Ae  ^aneter  of  the  party  anin^  is  a  p>art 
^  die  eontract,  then  rule  Hilary  term, 
4  WilL  4,  ■  Assumpsit^* tays,  **  All  mat- 
tera  in  confe^on  and  avmdance,  including 
jMt  <Hi)y  those  by  way  of  discharge,  but 
those  which  shew  the  transaction  to  b^ 
either  void,  or  voidable  in  point  of  law,  on 
the  ground  of  fraud  or  otherwise,  shall  be 
qienally  pleaded."  Every  statutable  ille- 
gality most  be  pleaded — Barnet  t.  Olotsop 
(6>  In  debt,  the  rule  is,  **  That  all  mat- 
ters ia  confession  and  avoidance  shall  be 
pleaded  specially,  as  above  directed  in 
actions  of  assumpsit."  PotU  v.  Sparrow 
ie  dearly  in  the  plaintiff's  favour.  What 
are  tfaete  (as  contended  on  the  other  side) 
bat  aerviees  illegally  performed,  which  in 
that  caae  wits  not  allowed  to  be  shewn  un- 
der non  assumpsit?  In  JIfoorev.  i>«ii((7), 
Wudi  tnu  an  acticm  on  an  attorney's  bill, 
it  was  held,  by  Parke,  B.,  that,  upon  non 
assumpsit,  the  plaintiff  need  not  prove  the 
delivery  of  a  signed  bill.  These  cases  are 
at  vaiianee  with  Morgan  v.  Ruddock,  which 
cannot  be  supported.  Suppose  the  defen* 
dant  bad  demurred,  that  would  have  been 
a  trial  by  the  Court.  Must  the  plaintiff's 
qoalificatim  have  been  proved  tlien  ? 

C«r.  ade,  mU, 

The  judgment  of  the  Court  was  deli- 
vered by— 

PAmu,  — We  have  considered  this 
case,  an^  we  think,  beii^  only  a  court  of 
«o-ordinate  jurisdiction,  we  are  bound  by 
the  judgment  of  the  Court  of  Queen's 
Beneh,  in  Shettrwood  v.  /fay  and  WiUt  r. 
Langiidge;  and  whatever  doubts  some 
members  of  the  Court  entertain,  we  think 
the  rule  for  setting  aside  the  mmsuit  must 
be  discharged. 

Rule  ducharged. 


iSSfi.   J  cuarxis  v.  unxick. 

Ptmert^xeeutioK  iff—Publication  of  jyiU. 

A  fomtr  mu  gtMM  a  married  ivonaii, 
by  her  marriage  tettiement,  to  appoint  cer- 
tain land*  to  uMes,  by  her  latt  will  and  tetta- 
vtentf  "  ngned  and  pubUtked  in  the  presence 

(6)  SDowLIt«p.6f5;iLe.4UwJ.Bm.<R3.> 
CP.  174. 

<7)  lM.&Rob.4€t. 

New  Sbhies,  VII^Excbw.  I'l. 


Md  atteeled  Ay,  three  mlnettes."  Bp  her 
mU  eke  deneed  alt  her  property  y  real  and 
ftermud,  mthmU  any  reference  to  thepower. 
The  atteelation  ttated  the  mil  to  be  n^ned^ 
teaiedt  and  deUvered  by  the  testatrix  m  the 
pretence  of  three  tubtcrUnng  minesiee:— 
Held,  that  delivery  ie  equivalent  to  pubUca* 
tion  of  awill;  amlthat  t^mUmua  due 
execution  of  the  potger. 

This  was  a  case  sent  by  the  Vice  Chan- 
cellor for  the  opinion  of  this  Court. 

By  the  marriage  settlement  of  A.  C, 
certain  property  was  conveyed  to  trustees, 
(amongst  other  diings,)  if  A.  C.  should  die 
in  the  lifetime  of  her  husband,  to  such 
uses,  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to 
such  powers,  provisoes,  and  conditkma  as 
the  said  A.  C,  notwidutanding  her  cover- 
ture, by  her  last  will  and  testament,  in 
writing,  or  by  any  codicil  ot  codicils  there- 
to, by  her  '*  signed  and  published  in  the 
presence  of,  and  attested  by,  three  or  more 
credible  witnesses,"  should  direct  or  ap^ 
point,  and  in  default  of  appointment,  to  the 
use  of  A.  C,  her  heirs  and  assigns  for  ever. 

A.  C.  died  during«>verture,  having  first 
made  and  publish^  her  Ust  will  and  tes- 
tament in  writing,  or  a  paper  writing  pur- 
porting to  be  her  last  will  and  tesument, 
of  the  date,  and  in  the  words  and  figuraa 
followii^,  (that  is  to  say,) 

■*  I,  A.  C,  do  hereby  make  n^  last  will 
and  testament,  and  do  give  and  bequeath 
to  my  dearly  beloved  husband,  R.  F.  W.  M, 
all  the  property  of  which  I  am  possessed, 
whether  real  or  personal,  and  also  my 
reversionary  interest  or  interests  in  any 

froperty  or  properties  whatsoever ;  and 
hereby  nominate  and  appoint  F.  R.  to 
be  my  executor.  Signed,  sealed,  and  de- 
livered, this  Srd  day  of  December  18S2, 
m  the  presence  of       "  A.  C. 

"  T.  W. 
"  F.  K. 
"  E.  B." 

The  question  for  the  opinion  of  the 
Court  was,  whedier  the  testamenury  instru- 
ment of  die  Srd  of  December  1832,  was  a 
due  execution  of  the  power  giten  to  A.  C. 
by  her  marriage  settlement. 

The  case  was  argued  in  Hilary  term  by — 
W,  H,  Watson,  for  the  plaintiff.— Tlie 
first  objection  is,  that  the  power  was  not 
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well  executed,  (he  fomulitlei  required  by 
the  lettlement  Dot  having  been  complies 
with.  The  will  is  to  be  "signed  and  pub- 
lished ia  the  presence  of*  and  attested  by, 
three  credible  witnesses;"  the  attestation 
contains  only  the  words,  "  ugned,  sealed, 
and  delivered."  That  the  Courts  wfll  in- 
tend nothing  in  favour  of  the  exeeutioa  of 
powers,  in  cases  anali^ous  to  the  present, 
is  established  by  numerous  authorities — 
Wright  V.  Wakefordil),  Doe  d.  Mwujield 
V.  Peach  (2).  Doe  d.  Hotchkut  v.  Pierce  (3), 
Wright  y,BarUm{4i),  Then,  is  delivery  of 
itself  equivalent  to  publication  ?  The  dif- 
&cul^  expressed  by  Gibbs,  CJ.,  in  MeotKe 
V.  Sad  (5),  as  to  the  meaning  of  the  terra 
**  publication,"  is  solved  by  the  conjecture 
of  die  learned  Judge  himself;  that  is,  the 
party  makiag  the  will  imut,  either  in  the 
body  of  it  or  in  the  attestation,  avow  it  to 
be  bis  or  her  lut  wiU  and  testatnent :  the 
witnesses  must  know  that  it  is  puUisfaed 
as  a  last  will  and  testament.  If  delivery 
wen  Hiough,  how  should  they  know  but 
that  it  was  delivered  as  a  deed?  The 
meaniag  of  the  word  "  publicatiofi,"  either 
when  applied  to  libels,  or  in  the  case  of 
awards,  implies  sometliifi^  more  than 
mere  AeMveiy—Musselbrook  v.  Dunkin  (6), 

Arthur  v.  CampbeU  (7).  PoUer  v.  ^ew- 
man  (8).  hfoodie  v.  Reid  is  in  favour  of 
the  pUintifT,  and  tVard  v.  Swi/l  (9)  is  not 
against  him ;  for  Aough  the  will  was  not 
declared  to  be  publiwed*  (as  the  power 
required,)  yet  it  was  delivered  bs  a  last 
win  and  testament,  which  words  supped 
the  deficieney,  and  made  the  delivery  equi- 
valent to  a  publicatioB.  Doe  d.  S^Uehmy 
T.  BwrdeU{10\  if  it  may  be  treated  as  a 
dedsion,  is  also  in  favour  of  the  plaintiff. 

[Pabcb,  B. — That  case  is  eab  Judiee  in 
the  eoort  of  emnr.] 

(1)  4  Tsnnt.  tl3 ;  s.  fl.  17  Ves.  454. 

(S)  f  Mso.  &  Solw.  976. 

(S)  6  Taunt  40t. 

U)  3  Mau.  &  Selv.  Sit. 

(5)  7  TmuL  361 ;  s.  e.  4  Hsdd.  566. 

(6)  9BiaK.605;a.ctUwJ.B«p.(HA)C.P. 
91. 

(7)  5  a  &  Ad.  518:  ■.  c.  4  Uw  J.  Rep.  (r.s.) 

K  B  SS,  r     \  r 

'(8)  t  Cr.  H.  ft  R.  74t;  s.  e.  5  Uw  J.  Rap. 
(N.S.)  Exch.  93.  n. 

(9)  1  Ci.  &  M.  171 ;  t.c.t  Law  J.  Rep.  (n.s.) 
Ezcb.  45. 

<I0)  4  Ad.  &  £L  1 ;  f.  0.  6  Law  J.  Rep.  (n.s.) 
K3.7S. 


In  Sianhbpe  r.  Aeid  (11),  where  the 
pornr  was  to  be  executed  by  testament  or 
oodicQ,  signed  and  paUialMd  in  tfato  pre- 
senee  of  and  attaated  by  throe  or  inn 
credible  witnesses,  and  the  will  ooddaded, 
**  This  is  my  last  will  snd  testament,  made 
and  s%ncd  by,  &c.,  in  the  preaeBce  oC* 
&c..  Sir  John  Leach,  V.C.  said,  chat  he 
could  not  assume  more  from  the  attesta- 
tion, than  that  the  wifaasee  saw  dw  testa- 
trix signthe  will;  andhe  held  the ezecnciatt 
to  U  invatid.  Builer  v.  BirtiU)  also 
BUpports  the  geaeral  doetriae  coptcodei 
ibr. 

[Paucb,  B. — You  have  not  mwlionsJ 
the  case  of  Lempriere  v.  ^ofayO')^  mbm 
the  decision  of  the  presoit  IHce  fihawfrihir 
was  against  you,  as  to  die  c&ot  of  the 
word'*delivery.'h 

That  was  a  deeintm  by  the  kamed 
Jodge  who  has  sent  this  ease  fiir  die  osn- 
sideradon  of  the  Comr^  and  tbesafiin  his 
judgment  cannot  be  treated  as  coodasivdy 
fbrmed.  Seeoadly,  this  being  «  general  d^ 
vise,  it  did  not  operate  as  an  appointmcBt  ia 
execution  of  the  poirer.  The  testatrix  de- 
vised all  her  property,  both  real  and  per- 
sonal, and  diere  are  no  words  to  indif*** 
that  she  was  acting  in  virtue  of  the  power. 
In  Roake  v,  Denn  (14),  the  authorities 
upon  this  subject  were  considned,  sod  the 
result  is  thus  stated  by  Alexander,  CB. : 
"  In  too  instance  haa  a  power  or  andwrity 
been  considmd  as  exeented,  unless  1^ 
some  Kferenee  to  the  fowtt  or  anihoriiy, 
or  to  the  proper^  wkeh  was  the  sidtiaet 
of  it,  or  unless  die  pvottsina  mada  by  dw 
person  intrasted  with  the  «nm  waaW 
have  been  inefieetnal,  wouU  bare  had 
thi^  to  operate  upon,  except  it  were  con- 
sidered as  an  execution  of  awAk  power  or 
au^iority."  So,  in  LoveUr.  Knightil&),  a 
general  devise  by  a  married  woman  to  her 
nuslnnd,  not  relbrring  to  the  power,  or 
particularizing  the  property,  was  held  to 
be  bad,  as  an  execution  of  ihe  power. 

[Paxkb,  B. — It  appeared  there,  that 
there  was  other  property  on  which  the  de- 
Tiifl  eonUl  operate.   Hert.  it  caaaot  be 

(11)  «  Sim.  &  Sto.  37. 

{it)  Cit4Ad.&Ea.l6,aDdr^fiort«lM7U« 
Law  J.  Rep.  Chmna  107,  m  Butler  «.  BnrU 
(IS)  &  8im.  loa. 

(14)  6  BiDg.  475. 

(15)  3^f79iS,c.6Uw  J.  R«p.CbaBc4«. 
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intended  that  testatrix,  being  a  mar- 
ried woman,  had  any^  Mher  pn^ierty  to- 
diapose  of  than  Ast  eoiQprebaided  in  the 
aatttement.] 

The  Vice  Chancellor  did  not  proceed  on 
the  ground  auggeated,  but  on  the  general 
princi[^. 

Hodgkint  contrft. — With  r^rd  to  the 
Utter  objection,  the  judgment  cited  from 
Dtnn  T.  Roake  anppUea  an  answer ;  for  the 
diancter  of  the  teatatrix,  as  bang  a  mar- 
ried woman,  prevents  her  disposing  of  the 
realty,  except  under  the  power.  Lovell 
T.  Knight  is  not  inconsistent  with  this 
conclusion :  for,  in  the  first  place,  that 
case  had  reference  to  personal  estate ;  and 
the  terms  of  the  will,  "  the  whole  of  my 
personal  property,"  were  sufficient  to  pass 
pn^ier^,  not  only  then  possessed,  but 
aubaeqnently  acquired^  and  settled  to  the 
aeparate  use  of  the  grantor ;  whereas,  all 
anMuntmenta  and  powers  must  be  of  spe- 
cine  application ; — aecondl^,  the  whole  ar- 
gnment  in  fiivour  of  the  will  beiiu  a  good 
Mwcntion  of  the  power,  proceeded  on  this, 
that  chattels  real  might  pass  as  real  pro- 
perty. Here,  the  snbjeet  of  the  derise  is 
real  property.  It  is  to  be  observed  also, 
that  the  propriety  of  the  decision  in  Zo- 
veil  V.  Knight  has  been  questioned  by  Sir 
E.  Sugden  (16%  who  refers  to  Lord  Hard- 
wicke's  au^ority  in  Churchiil  v.  Dtbdin 
(17),  as  sanctioning  the  doubt.  The  in- 
capaci^  to  make  a  will,  except  under  the 
power,  was  there  recognised,  though  the 
testatrix  had  other  property.  As  to  the 
first  point,  there  is  a  sufficient  publication, 
and  the  fact  of  it  is  sufficiently  attested. 
OeliTery  is  publication.  It  was  held,  in 
Tiimmi  V.  Jaciuon  (18),  that  delivery,  aa 
a  deed,  was  a  suffieimt  execution  of  a  will 
uder  the  Statute  of  Frauds.  Ltmpritn 
V.  Falpjf  is  a  distinct  authori^,  thai  the 
signing  of  a  will  and  dehvery  of  it  to  wit- 
nesses, in  order  that  they  may  attest  it, 
are  equivalent  to  a  publication,  when  that 
ia  required  by  a  power.  That  case  is  not 
quoted  to  shew  that  the  attestation  here  is 
sufficient,  but  that  the  pubiioatiDn  isi  inas- 
much as  the  fact  of  the  publication  was 
dedncible  fVom  the  atteatation.  In  all  the 
cases  cited,  the  thing  required  to  be  at- 


tested was  wanting,  and  therefore  they  du 
not  apply.  The  qneatiwi  is  one  of  rea- 
sonable interpretation.  If  a  person  were 
to  sign  and  seal  an  instrument  inter  oi'vm, 
and,  giving  it  to  anodier,  were  to  say,  I 
puUisb  this  deed,"  would  it  not  be  a  suffi- 
cient delivery  ? 

[Loan  ABmaM,  C.B.  —  But  it,  ujpon 
saying,  "  I  publish,"  be  were  to  put  it  into 
his  pocket,  would  that  be  a  delivery!] 

That  would  be  a  oonffict  between  act 
and  expression,  which  does  not  arise  here. 
Further,  the  preamble  to  the  statute  54 
Geo.  S.  c.  168.  supplies  a  strong  argu- 
ment in  favour  of  the  defendant,  because 
it  shews  that  the  legislature  ren^nized  the 
law,  that  equipollent  words  might  be  used 
m  an  attestation  to  wills  made  under  pow- 
ers. And  it  is  contended,  that  the  publi- 
cation is  here  attested,  though  alio  nomine. 
The  inclination  of  the  Court  in  Ward  v. 
Sw^  was  to  consider  delivery  equivalent 
to  paUication ;  and  in  Sinuim  v.  Simee* 
(19),  the  Vice  Cbancellw  expressly  so 
held. 

IValaoM,  in  reply. — The  reasonaUe  in-< 
terpretation  of  the  term  "  publish,"  m  case 
of  a  will,  is,  that  the  testatw  shdl  inform 
the  witnesses  that  he  is  executing  that  do- 
cument which  the  power  contemplated.  In 
Simeon  v.  Simeon  it  was  not  necessary  to 
decide  the  present  point ;  and  Sir  £.  Sug- 
den (20)  assumes,  tliat  the  will  was  there 
duly  acknowledged  and  delivered,  and  that 
it  was  that  delivery  which  was  held  to 
amount  to  publication.  It  is  not  easy  to 
define  what  the  meanii^  ia  of  a  mere  deli- 
very of  a  will. 

[Paseb,  B.— -Something  whereby  the 
party  acknowledges  that  the  inatrument  is 
a  complete  act,  containing  hu  fins!  mind ; 
that  it  is  no  longer  ambulatory.] 

Aa  to  the  other  point,  CkmremU  v.  Dih- 
tUn  is  distinguishable ;  it  was  there  clears 
from  the  whole  will,  that  the  testatruc  in- 
tended to  dispose  of  all  the  lands  subjeci 
to  the  power. 

Cur.  adv.  mft. 

J  udgment  was  del  i  vered  in  this  term  by — 

Lord  Abinoer.  C.B. — This  was  a  case 
from  the  Court  of  Chuieery,  argued  in  this 


(16)  1  Sar.  Pow.  419,  4«4. 

(17)  9Ld.Kni.68.  (19)  4  Sim.  555. 

(18)  4  Burr.  Ego.  iSa  (W)  l  Sag.  Pow.  31 1. 
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court  in  Hilary  term  last.  The  question 
turned  upon  the  execution  of  a  power  by 
a  married  woman,  given  to  her  by  her 
marriage  settlement,  to  appoint  to  uses  by 
her  last  will  and  testament  in  writing,  or 
by  any  codicil  or  codicils  thereto,  signed 
and  published  in  the  presence  of,  and  at- 
tested by,  three  or  more  credible  wit- 
nesses. The  will  purported  to  be  signed, 
sealed,  and  delivered  by  the  testatrix,  in 
the  presence  of  three  witnesses,  whose 
names  are  subscribed  to  that  declaratioo. 

There  were  two  objections  urged  to  the 
due  execution  of  this  power.  The  first 
was  the  want  of  the  word  "published"  in 
the  attestation.  The  secoad,  that  even  if 
the  word  "  delivered"  were  held  to  be  equi- 
valent to  "published,"  it  did  not  appear 
that  the  instrument  was  delivered  as  the 
last  will  and  testament  of  the  testatrix. 

The  law  has  given  no  definition  of  the 
meaning  of  the  word  "  published,"  when 
applied  to  a  will.  It  certainly  cannot  mean 
that  the  whole  contents  of  the  will  should 
be  made  known  to  the  witnesses.  If  it 
mean  anything  less  than  that,  there  is  no 
reason  why  delivery  should  not  be  puh» 
Hcation.  Delivery  is  a  publication  to  those 
who  are  present,  of  the  completion  of  the 
Mistniment,  the  signing  and  delivery  of 
which  they  are  caUed  upon  to  attest.  If 
this  case,  therefore,  were  original,  we 
sitould  be  disposed  to  think  that  delivery 
was  equivalent  to  publication.  But  there 
is  sufficient  authority  to  be  found  for  this 
opinion.  First,  that  of  Gibbs,  C.J.,  in 
Moodie  v.  Reid;  next,  that  of  the  Vice 
Chancellor,  in  the  case  otSmeon  v.  Smeottf 
and  also  in  the  case  of  Lempr'iere  v.  Valpy ; 
and  last,  thouf^  not  least,  that  of  Lord 
Lyndhurst,  and  the  other  members  of  this 
Court,  in  Ward  v.  Sm/l. 

Upon  the  second  point,  it  appears  to  us 
that  the  act  to  be  published  is  the  execu- 
tion of  the  instrument,  «ad  not  the  nature 
of  it.  The  act  of  execution  is  not  only  to 
be  in  the  presence  of  the  prescribed  nimi- 
ber  of  jvitnesses  who  must  see  it  signed, 
but  it  is  to  be  accompanied  by  some  act 
or  declaration  in  their  presence,  signifying 
that  it  has  been  completed.  If,  therefore, 
the  word  published"  would  have  been  a 
sufficient  description  of  the  act  done,  with- 
out the  addition  of  the  words,  "  as  a  last 
will  and  testament,"  so  the  word  "deli- 


vered" equally  dmotes  a  pubHcatlmi,  and' 
requires  no  further  addition. 

Upon  these  grounds  we  shall  certify  onr 
opinion,  that  the  testamentary  instrumoit, 
stated  in  the  case,  was  a  due  executkm  of 
the  power. 

jI  certifeate  wum  tent  accmrJ^fy. 


1838.     1       HOaRBLL  AKS  OTBSaS  F. 

April  22.  /  raiTUt 

Staluteof  Limitations — What  not  an  Ac' 
knoHtiedgniaU  m  Writing, 

To  take  a  cate  otAoftke  StatmU  of  Limi* 
taiiem^  the  pUuntiff  protbiced  thefoUamimg 
letter,  signed  by  the  defendant : — "  ^moe  the 
receipt  of  yoar  letter t  and,  indeed^for  seme 
time  freniously,  I  hope  been  in  almost  dmOy 
expectation  of  being  enabled  to  gioe  a  satis- 
factory reply  to  yoar  first  appiioatMm^  re- 
specting the  demmtds  from  Messrs.  Morrell 
upon  sie;  /  propose  being  in  Oxford  to- 
morrow mormng,  mhen  I  will  call  «po«  yon 
on  these  matters."  At  the  trial,  the  letmiei 
Judge  decided,  that  this  was  not  an  aeknow- 
ledgmentt  tmd  nonttuted  the  pUantiffl 

Upon  motion  for  a  new  trial,  an  the  gronmi, 
thai  this  was  a  question  for  the  jury,  the  nds 
was  r^fiiMdi  and  the  Court  held,  thai  this 
was  tnthim  the  prminee  of  Ike  Judge,  and 
need  mot  be  tubmlted  to  iksjury* 

Assumpsit  for  money  lent*  fiv  interest, 
and  upon  an  account  stated. 

Plaxs'—The  general  issue,  and  the  Sta- 
tute of  Limitations. 

At  the  trial,  at  the  hut  Oxford  Aiuses, 
before  Gurney,  B.,  it  appnred,  that  tbe 
defendant  had  kept  an  aceount  with  the 
plaintiflb,  who  were  in  business  there  as 
bankers ;  the  last  money  transacti<m  be- 
tween them  was  on  the  16th  of  December 
1S31,  when  the  defendant  paid  in  Sit.  19s. 
to  his  accoimt.  The  writ  was  itnied  De- 
cember X6,  1837.  The  plaintiffa  dained 
a  balance  unounting  to  479^.  18a.  44.,  fiw 
money  advweed,  and  interest  up  to  Jom 
1834.  They  put  in  tlie  following  letter, 
dated  July  1837,  (in  answer  to  an  ap{^ea- 
tiim  fur  the  bahmce,)  from  the  defendant 
to  the  plaintiff's  attorney,  in  order  to 
take  the  case  out  of  the  Stttute  of  Limita- 
tions : 
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'*  Since  the  receipt  or  your  letter,  and,  in- 
deed, for  Bome  time  previously,  I  have  been 
in  almost  duly  expectation  of  being  enabled 
to  give  a  satisfactory  reply  to  your  first 
application,  respecUng  the  demukds  from 
Messrs*  Horrell  upon nw;  I  ]Ropoae  being 
in  Oxford  to-morrow  morning,  when  I 
will  call  upon  you  on  these  matters."  Sign- 
ed  by  the  defendanL  It  also  appeared, 
that  certain  sums  for  interest  due  to  the 
defendant  had  been  placed  to  his  credit  in 
his  pass-book,  subsequent  to  the  transao* 
tion  in  1881,  and  that  some  items  on  that 
account  were  dated  in  1884.  The  learned 
ittdge  was  of  opinion,  that  this  letter  did 
not  amount  to  a  promise  or  acknowledg- 
ment of  the  debt,  so  as  to  take  it  out  of 
the  Statute  of  Limitations,  and  Bonauited 
the  plaindS^  giving  him  Inve  to  move  to 
set  aside  the  nonsuit  and  enter  a  verdict 
for  audi  sum  as  the  Court  should  direct, 
or  for  a  new  trial. 

Lwdltmf  Sery.  now  moved  accordingly. 
— The  sutute  9  Geo.  4.  c.  14.  s.  1.  doiem 
not  alter  the  law  as  to  the  nature  of  a  pro- 
mise or  acknowledgment,  but  merely  re- 
quires, that  after  that  time  it  shall  be  con- 
tained in  some  writing,  to  take  a  case  out 
of  the  Stahite  of  Limitations — Haydom  v. 
WUiiam  (1).  As  this,  therefore,  is  in  writ- 
ing, the  old  cases  may  be  looked  to,  to 
aaeertain  if  it  contains  a  sufficient  acknow- 
ledgment or  promise.  That  was  a  questicm 
for  the  jury;  and  as  it  has  not  been  sub- 
mitted to  them,  the  plaintiff  is  at  all  evenu 
entitled  to  anew  trial — £foydv.  Matmd{t), 
There.  Aahnrat,  J.  aaid,  "The  only  doubt 
in  my  annd  Is,  whether  the  letter  should 
not  nave  been  left  to  the  jury  for  them  to 
form  tbeir  opiniim  upon  it;  for  though 
this  letter  is  written  in  ambiguous  terms, 
there  are  some  parts  of  it,  from  which  the 
jury  might,  perhaps,  have  inferred  an  ack- 
nowledgment of  tlM  debt."  Whether  it 
was  an  acknowledgment  or  not,  was  also 
submitted  to  the  jury  in  Frott  v.  Btngemgk 
(8).  It  must  be  conceded,  that  the  plain- 
tiff must  contend,  that  this  writing  contains 
such  an  acknowledgmmt,  that  if  the  case 
had  gone  to  the  jury,  and  they  had  found 
for  &t  plaintiff,  this  Court  would  not  have 
set  aside  the  verdict.    Lloyd  v.  Mawd  is 

(1>  7  BiDg.  163;  i.  c.  9  Uw  J.  Rep. CP.  16. 
(f)  «T«raIUp.7«0. 

(3)  SMoors,  189}  s.e.  1  Law  J.  Rop.CP.96. 


supported  by  LinUif  v.'  Bnuor  (4),  and 
Bwi  v.  Gammon 

[Loan  ABiKon,  C.B. — ^In  order  to  sup- 
port your  proposition,  a  case  should  be 
cited  to  shew,  that  a  letter  which  contains 
DO  acknowledgment  or  promise  ought  to 
be  left  to  the  jury.] 

There  was  here  a  subsisting  demand  for 
5Q0i.  or  600/.,  though  the  amount  is  not 
mentioned  in  the  letter. 

[ALDBasoM,  B.— I  do  not  at  all  concede 
that  the  acknowledgment  should  not  coO" 
tain  the  amount.] 

The  result  of  the  cases  aa  to  that  is,  that 
the  amount  may  be  proved  aUiutde,  other- 
wise the  |daintiff  will  recover  tmly  nonunal 
damages— -XecAmerf  v.  Fleieker  (6). 

Lord  Abimobu,  C.B. — I  am  of  opinion^ 
that  there  is  no  ground  for  granting  thia 
rule.  The  letter  that  is  rdied  upon  to  take 
die  case  out  of  the  operation  of  the  statute, 
contains  nothing  that  can  be  twisted  into 
an  acknowledgment  that  any  debt  was  due. 
1  think,  the  learned  Judge  properly  so  de- 
cided, and  that  the  nonsuit  was  right.  It 
is  much  to  be  r^retted,  that  in  cases  of 
this  kind  the  law  and  the  facts  are  so 
mixed  tc^ether,  as  to  create  great  confu- 
si(m  between  that  which  is  matter  for  the 
Judge,  and  that  which  is  within  the  pro- 
vince of  the  jury.  I  am  of  opinion,  that 
where,  as  in  this  ease,  they  can  be  sma- 
rated,  the  matter  of  law  should  not  be  left 
to  the  jury.  In  many  cases  of  documen- 
tary evidoioe,  it  may  be  necessary  that  the 
whole  should  go  to  Uie  jury ;  and  bo  whero 
letters  are  put  in,  whidt  form  a  part  of  a 
series  of  evidence,  it  may  be  impossible 
but  that  they  must  all  go  together  to  the 
jury  ;  but  where  the  question  turns  uptm 
the  construction  to  be  put  upon  such  an 
instrument  as  this,  the  safest  rule  is,  that 
the  meaning  of  that  shoidd  be  a  question 
of  law  for  &e  Judge  to  decide  upon.  I  am 
aware  that,  in  questions  of  libel,  the  whole 
matter  is  to  be  submitted  to  the  jury,  and 
they  are  to  put  a  meaning  upon  the  whole. 
But  the  law  in  snch  caaes  is  not  api^icable 
hen.  If  a  letter  is  in  ita  terms  ambignoua. 

(4)  t  Soott.  399;  5  Law  J.  Rap.  (njt.) 
CP.  40. 

(5)  3  Biog.  N.C  883 ;  ■.  0.  6  Uw  J.  Rap. 
(a.s.1  CP.  tSB. 

<6>  1  Cr.  &  M.  tffS;  e. «  L«w  J.  R*p.  (N.s.) 
£irli.ffl9. 
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I  cannot  see  that  that  ambiguity  n  fonrach 
a  question  for  the  jury  as  for  the  Judge, 
I  am  not  di^oaed  to  concur  in  the  course 
that  was  taken  in  Llwd  v.  Maimdt  thoagh 
the  rule  there  laid  cuiwn  may  have  been 
acted  upon  in  nbaequent  cases ;  because, 
I  thinki  audi  a  question  as  this  is  clearly 
within  die  prorineeof  the  Judge,  and  need 
not  neceaiarily  be  anbBritted  to  ^e  jury. 

PAaaa,  B.— I  am  also  of  opinioB,  that 
the  rule  to  set  aside  the  nonsuit  ought  not 
to  be  granted ;  and  that  depends  upon  the 
construction  to  be  put  upon  this  letter,  id 
which  I  think  there  is  no  acknowledgment 
of  a  debt  nmpUeiter  to  be  found ;  and,  con- 
sequently, no  promise  to  pay  it  arises.  The 
utmost  diat  can  be  said  is,  that  a  promise 
is  implied  from  the  allusion  in  it  to  the  first 
letter.  It  is  true,  the  defendant  does  not 
deny  the  debt,  but  he  makes  no  promise  at 
all,  and  reserves  my  statement  of  what  be 
will  do  until  he  arriTes  in  Oxford.  Takn^; 
the  letter  alb^etber,  it  amounts  to  no 
more  dwn  this:  'though  I  do  not  deny  the 
debt,  yet  I  do  not  promise  to  pay  it.'  If  it 
is  an  acknowledgment,  it  is  also  accom- 
panied by  a  reservation  as  to  any  pr<>- 
mise  to  pay.  But  then  it  is  said,  that, 
at  all  events,  the  opinion  of  the  jury  should 
have  been  taken  upon  the  letter,  upon  the 
authority  of  Lloyav.  Mound.  With  regard 
to  that  case,  I  have  always  acted  upon  it, 
though  I  disapprove  of  it.  1  have  always 
statm  my  opinion  to  the  jury,  and  then 
taken  theirs,  in  order  that,  if  we  difiered, 
the  parties  muht  come  to  this  Court  to  de- 
cide whether  that  case  is  law.  I  have  always 
thought  that  it  is  not,  and  that  the  con- 
struction of  such  a  letter  aa  this  ia  not » 
question  ibr  the  jury. 
'  BotLAVs,  B.  eonenrred. 

AtDiBSOw,  B.— It  appe«n  to  me,  that 
then  is  no  aeknowledgment  in  law  or  in 
fact,  to  take  this  case  out  of  the  statute.  I 
quite  agree  in  what  has  iallen  from  the 
Court,  respecting  the  ease  of  Lhyd  v. 
Mftnmd,  and  think,  that  sudi  a  letter  as  this 
is  for  the  Judge  to  pot  his  construction 
upon,  and  is  not  matter  for  ^  jury.  But 
supposing  it  had  gone  to  the  jury,  and  they 
had  found  a  verdict  for  the  pUintiff  upon  it, 
can  there  be  a  doubt,  that  this  Court  would 
have  set  it  aside  f — and  if  so,  it  is  admitted, 
that  thia  rule  cannot  be  asked  for. 

Rule  r^fiued. 


Ml^9    /  '*BB1»T. 

Writ  of  Triatt  Bscpiralton  of  7W  WKbr 
— T)eht  Jot  IJte  and  Occupation, 

Under  ttat.  S  ^  4  WUL  4.  c.  4£.  «.  17, 
a  writ  ^  trial  mu  directed  le  ike  Skerjf** 
Com^tlieeityefls»dm  Tktwrkmn 
retwmttbUmtMel9tk^Jmmmi$  19$9.  Om 
ike  I8th,a  Cmrtwae  fsMw,  wnrf  mJBammed 
Is  the  SOIA,  «R  fSAadb  d^r  tie  tMMg€me» 
mu  eommeneed  and  cmwiuded.  SWwBsord 
stated  that  tke  trial  wa*  had  mpem  tie  IBlfc. 

Quaere — whetker  tkit  woe  netmmii  Iriaf, 
and  nrhether  appkeatwmeimddnt^iaeeieea 
made  to  a  Juage  to  kaee  the  time  Mieitdtd, 

Semble— T'Aot  debt  Jin-  wa  amd  ecoqM- 
tioa,  upmr  a  parol  demiae  by  the  aeeigmee  of 
tke  revereioa  ogamH  tielat9ee,ie  mtmheal 
aetkeu 

Debt  upon  a  parol  deaoiae  for  uae  aiA 
oecnpatioa  of  eertain  prsmiaea  by  d»  as- 
signee of  the  rerersion  against  ue  Isassr. 

Pleae — ^Navev  mdebtMi  and  a  apcdal 
plea,  that  the  tensney  waa  deieiuiitd  hf 
act  and  operation  of  law,  before  the  pUa- 
tiff  had  any  interest  in  the  prenwes,  sod 
before  any  rent  was  due  to  him ;  oa  iriuoh 
pleas  issues  were  joined.  The  ^aintiff 
daimed  54.,  one  quarter's  rrat  to  Jfi- 
ehadmas-day,  1S87.  The  causa  wus  seas 
for  trial  to  the  Sheriff's  Court,  in  the  city 
of  London,  in  pursnanoe  of  the  d  &  4 
Will.  4.  c  42. 

At  the  trial,  before  Arabin,  Seij.,  oo  the 
XOdi  of  January  1 838.  the  defendant's  eo«n- 
sel  ohjeeted  to  i]ie  of  the  ptsiutiff  t» 
recover — first,  beeansea  nia-CrisllMid  baa 
bad,  inasmocb  aa  writ  of  trial  wasf»> 
tnrnable  on  the  19th  of  Januury,  and  tlw 
cause  WW  not  tried  till  tlw  ;  mA  se- 
eondly,  that  thia  waa  a  locd  aetion,  aad  ^ 
trial  could  only  be  had  in  the  coonty  of  Mid> 
dlesex,  wbeic  the  premiaes  were  situate. 
The  learned  Judge  directed  the  jwry  to 
find  a  verdict  for  the  plaintiff  fiv  Ae  warn 
claimed,  and  gave  the  defondant's  rnwianl 
leave  to  move  on  the  above  pointa. 

Mantel  having  obtwDcd  a  rule  to  abesr 
cause  why  a  venire  de  maeo  ^ould  not  be 
awarded  into  the  proper  county,  and  why 
the  pUintiff  should  not  pay  the  coats  of 
this  application, — 

GwiBj/  shewed  cause. — Tliia  cwaae  was 
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Cried  is  tb«  Sheriff*!  Court,  on  «be  20th  of 
Jaauary  ISS8,  at  a  ooHrt  a4joanied  fiom 
the  IStk.  lo  Slmmm  t.  Timtle^H),  tbe 
oltjeetini  appeared  upon  die  recwd;  and 
tbe  Court  said,  that  ai  the  deftndant  had 
appeared  at  the  trial,  ibej  coald  not  lay 
uat  Uiete  waa  no  joriBdic^cn ;  and  added, 
that,  if  it  were  Bficeiaary,  they  would  amend 
the  record.  Here,  no  amendmeBt  is  re- 
miired^  as  the  reemrd  is  correct,  and  states 
dnt  tbe  trial  was  had  on  the  18th,  which 
waa  before  the  writ  was  vetumaUe.  This 
ia  the  usual  mode  of  entry  when  the  Court 
is  adjauroed ;  a  sittiagsare  but  one  day  in 
Uw<~/aflQ6f  V.  Minieau  (t) :  the  record  is 
made  up  aa  of  die  first  day.  The  same 
nila  aii^ies  to  the  asaaes— ^nowaieiii 
caw(sX  Tagkr  w.  Hmit{4).  It  u  die 
•aase  aa  if  it  bad  been  tried  en  tbe  IStb, 
•r  bad  been  comwenced  on  dw  iSth,  and, 
Iba  want  o£  time  to  finish,  it  had  neces- 
sary ffiob  into  the  i  9th.  fiut  secondly, 
it  is  laid  that  this  if  a  local  action ;  aad 
tba  aase  relied  upon  was  Bord  v.  Cwimore 
That,  hewern-,  was  the  old  action  of 
debt,  whidi  depmded  upon  privity  of  es- 
tate. There,  tbe  plaintitiT  set  out  die  de- 
aaise  and  aeoruer  of  title  to  himself,  and 
tbe  preaisea  wovld  be  necessnily  describ- 
ed, aad  tbe  right  of  action  arising  only 
from  bavii^  t£e  land.  The  action  waa 
local]  but  oven  there,  such  an  objertion 
waa  cured  after  rerdiet  by  16  &  17  Car.  2. 
c.  B^Majfor  ^  LmAm  v.  Ce^  and  ofAsra 
(6).  That  waa  the  only  remedy  of  the 
•as^neea  of  tbe  reversion,  when  die  ds- 
mise  was,  as  bere,  by  parc^,  undl  11  Geo. 
2.  c  19.  a.  14.  By  that  statute,  the  action 
fiir  use  aad  occnpation  was  ^v«n ;  and  it 
may  be  brought  by  the  assignee  widiout 
att<muient— XwK^  v.  Ho^tmi^).  It 
has  been  decided,  that  debt  lies  for  use 
and  occupadon  generally,  and  that  it  is 
■ot  necessary  to  state  tbe  place  where  the 
prepiises  iie — ^viv  v.  Aiiwr(8),  Kvilmi 
T.  Aiwiwll(9),£^  Jrar«fai(10). 

(1)3  HodgM, ». 
<f )  7  Twn  Bra.  SI. 

(3)  1  Silk.  8. 

(4)  3Boi.&Pal.  549. 

(5)  Cfo.Cv,  183. 

(6)  7  T«im  Rw.  583. 
<7)  16  Eut,  99. 

(8)  6  Eut,  S48. 
<9)  t  Twst.  570. 
(10)  A  Taaat  S5. 


[Paukb,  -6.— £«miey  v.  Hodg^om  was 
for  rent  in  the  time  of  the  revenionn-. 
Here,  you  are  recovering  for  bygone 
time.] 

No  olijeclicni  waa  made  at  die  trial,  dut 
we  went  Ibr  too  much. 

[ALDsaaoM,  B.— If  there  is  anydiing  in 
die  aecond  objeedoo,  can  it  be  taken  ad- 
vantage of  apon  theee  Readings  X  They 
have  not  pleaded  that  the  pMooiaea  wera 
in  anodier  ooun^.] 

.  JMomtJ^  cwitri.-— The  jnriadicdon  to  the 
Sheriff's  Court  is  given  by  tbe  i  Se  4 
Will.  4,  e.  48.  s.  17,  and  is  expressly  de- 
fined by  it.  This  ia  like  awritiqion  mesne 
process  at  exeeailioii,  where  nothing  can 
be  done  npaa  die  writ  after  it  is  return- 
able. Hiia  defect  is  not  cured  by  stad^ 
upon  the  record,  diet  die  trial  waa,  in  fact, 
had  u]Mnthfi  ISdi,  as  that  is  not  according 
to  th«  truth.  This  difien  firom  tbe  caae 
pol^  of  die  death  of  ^e  defendant  between 
the  oommission  day  and  day  of  trial,  as  tbe 
assizes  are  but  one  day ;  but  here,  all  au- 
diority  is  taken  from  die  writ  of  trial,  and 
is  circumscribed  by  it.  On  the  1 9ih,  the 
authority  of  the  Judge  of  the  Sheriff's 
Court  was  at  an  end ;  uid  even  if  tbe  trial 
had  been  eoHimenced  on  that  day,  and  not 
eonchided,  tbe  Judge  would  have  no  au- 
thority, by  the  a^  to  order  an  adjourn, 
meat  If  ^tere  ia  any  danger  of  such  an 
ocowrence,  the  proper  course  is,  to  have 
Ae  writ  rc-aeidcd.  A  witasaa  eonld  not 
be  bidicted  for  peijnry,  iriiere  a  tmi  bad 
taken  pSaee  uader  these  circumataneea. 

Parke,  B.— The  defendant  had  better 
pay  -tbe  mMwy,  and  the  pardes  i^ree  to  a 
ttet  frowttut,  l£  the  -trial  of  the  cause  baa 
not  commenced  be&re  the  writ  is  return- 
able, tbe  iHToper  course  seems  to  be,  to  a^y 
toa  Judgetohavethedmeexteaded.  There 
may  also  be  some  difficulty  as  to  the  plain- 
tiff's r^t  to  recover  so  much  as  be  goes 
frr ;  be  is  seekia^  to  recover  aoore  duas  a 
cmnpaDsadon  for  die  oae  and  eooupadon 
«f  die  pcemiaea  riaee  he  baa  had  the  re- 
venini. 

Aldbisom,  B. — The  parties  had  hetter 
eonaent  to  tUe  arrai^fenMBt,  as  there  are 
difiicHltiea  about  the  trial  taking  place 
after  the  writ  was  returnable. 

&uh  duckmged,  on  tk$  ateee 
farsw. 
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May  10.  i       WARROW  V.  JOHNS. 

Mtomey  and  SoUcitor  ^Delivery  of  Bill, 

Wktn  it  appeared  fiy  the  atUtrnev**  ae- 
count  that  he  had  paid  161,  S$.  for  aiteom* 
Itmumee  oh  ocfton,  hnt  he  twore  that  he 
had  not  made,  and  dkl  mot  mtead  to  taake, 
any  charge  for  hie  omm  labour  ta  the  eaute, 
the  Court  refoted  to  compel  Am  to  deliver  a 
true  Inll  of  his  foet,  chargei,  and  dithurse* 
mentSf  in  purtuance  of  the  elatutee  9  Joe*  I . 
e.  7,  and  2  Geo.  2.  e.  28. 

Hindmareh  bad  obtained  a  rule,  calling 
upon  Mr.  Armstrong,  the  plaintiff's  late 
attorney  in  thia  suit,  to  shew  cause  why 
be  should  not  deliver  to  the  plaintiff,  or 
her  husband,  a  true  bill,  subscribed  with 
fait  own  hand  and  name,  of  all  fees,  charges, 
and  disbursements  in  all  matters  in  which 
he  has  been  concerned  for  the  plaintiff, 
and  why  he  should  not  give  credit  for  all 
annis  received. 

Kelly  shewed  cause,— Armstrong  is  the 
brother  of  the  plaintiff,  and  has  acted 
throughout  the  suit  for  her  without  fee  or 
reward,  and  cannot  be  called  upon  to  com- 
ply with  the  terms  of  this  rule.  Some 
fimiily  quarrels  have  now  arisen,  and  this 
account  is  called  for,  merely  for  the  pur- 
pose of  introducing  what  is  odled  a  taxable 
Item,  that  thus  the  whole  account,  running 
through  several  years,  may  be  submitted 
to  taxation.  Armstrong  has  done  all  be 
can  be  cidled  upon  to  da,  as  this  is  not  a 
rule  calling  upon  him  to  shew  cause  why 
bis  bill  should  not  be  taxed. 

j|LoED  Abikoki,  CB. — A  smmnons  for 
dus  pnrpose  was  attended  before  me  at 
ehambers,  and  dismissed,  as  Armstrong 
distinctly  stated  that  he  had  never  charged 
any  costs  in  this  business,  or  intended  to 
do  so.] 

It  is  admitted  in  his  affidavit,  that  he 
omitted  to  insert  this  item  in  his  account, 
that  they  should  not  compel  him  to  have 
the  whole  taxed.  This  affidavit,  m  which 
he  distinctly  swears  that  he  never  has 
charged  any  costs  in  this  matter,  nd  never 
intends  to  do  sc^  would  be  a  clear  answer 
IS  against  him,  if  he  were  to  bring  any 
action  to  recover  them.  Is  he  t»  be  com- 
peUed  to  make  a  chum  for  costs,  that  the 
whole  account  may  be  brought  within  the 


jorisdiction  of  the  Master?  It  is  qotie 
clear,  that  the  statute  does  not  require  the 
delivery  of  a  bill,  where  there  is  no  tax- 
able itrat — ArchbokTe  Praetiee,  by  Chitty, 
vol.  1.  p.  JIO. 

PlaU  and  Hhtdmanh,  eontrft. — The 
Court  will  order  a  bill  to  be  defiwed  in 
this  case,  in  parsnance  of  dw  pewer  whidt 
the^  daily  exercise  over  the  officers  of 
their  courts.  The  acts  of  3  Jac  1.  c  7, 
and  2  Geo.  2.  c.  2S,  are  equally  imperatire 
in  requiring  the  attorney  to  deliver  a  hill, 
before  he  brings  an  action  for  his  costs, 
whether  twenty  or  only  one  taxable  tten 
appears  in  it.  A  bill  of  \BL  St.  is  watt  ia, 
for  money  paid  to  settle  the  actitm. 

[Paexb,  B. — That  was  mon«r  paid  on  a 
oooditional  rule,  obtained  for  disoontiBn- 
ance  on  payment  of  costs;  be  does  not 
^■rge  anything  whatercr  for  pnyiog  that 
money.  When  the  rule  was  moved  for,  we 
intiniiited  a  strong  opinion  that  diat  was 
not  a  disbanement  or  taxable  item.] 

There  are  two  items  taxaUe — disban»' 
ments  and  fees;  mdif  abiUhad  been  seat 
in  containing  only  this  item,  surely  it  woald 
be  taxable.  Itmight  be,  thatonly  \0L  had 
been  paid.  The  act  imperatively  requires 
a  true  bill  to  be  delivered,  and  no  item  at 
all  is  to  be  left  out.  This  appearii^  on 
one  side  of  a  long  account,  is  precisely  the 
same  as  if  it  had  been  delivered  as  a  sepa- 
rate  charge.  If  it  be  a  payment,  in  the 
ntakiog  of  which  the  judgment  of  the  at- 
torney is  in  any  way  introduced,  it  is  a 
taxable  item.  In  Lathtrn  v.  ffyde(l% 
Bayle^jB.  says,  **  If  an  attorney,  who  os^t 
to  dehver  his  bill,  does  not  do  so,  he  oanaot 
recover  for  the  money  out  of  pocket,  ex- 

F ended  in  the  course  of  legal  proceedktgs.** 
t  makes  no  difference  Uiat  this  may  be 
the  only  taxable  item— /fitt  t.  Hmmpkrtge 
(*). 

[AtDsasoH,  B. — There,  smne  items 
clearly  taxable  appeared ;  and  Lord 
don'sjudgment  proceeded  upon  thegronndf 
that  where  that  ia  so,  they  draw  all  the 
others  in  with  them.] 

Miller  V.  7V»rer«(3).  This  is  clearly  a 
payment  made. 

[Aldbrson,  B — So  is  money  paid  for 

(1)  1  Cr.  &M.  If8;  ».o.t  Law  J.  It^(llA) 
Etch.  7t. 

(t)  t  Bon.  &  Pul.  S4.i. 
(3)  FHke's  S.PjC  139. 
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conveyancingt  yet  that  »  not  a  taxable 
item.] 

In  Crmder  f.  Shee  (4),  money  paid  &r 
coBts  by  the  attorney  for  his  cUent  was 
held  to  be  a  disbursement  within  the  sta- 
tute. They  also  quoted  Jamtt  r.  CkUd  {5). 

Lord  Abinosb,  C.B. — This  rule  must 
be  discharged.  No  order  was  made  upon 
the  summons,  as  Mr.  Armstrong  had  no 
demand  for  any  costs  in  the  cause ;  and, 
by  his  affidavit  here,  it  appears  that  he 
bath  not,  and  doth  not  now  intend  to  make 
any  claim  whatever  in  respect  of  the  bnsi* 
ness  he  has  done ;  and  I  cannot,  discover 
that  any  part  of  the  statute  requires  a  bill 
to  be  delivered  under  such  circumstances. 

Pabke,  B. — I  am  of  the  same  opinion. 
The  olgect  of  the  statute  is,  that  the  client 
ia  not  to  have  too  laive  a  demand  made 
upon  him ;  bat  here,  the  attorney  makes 
none  at  aU.  The  numey  that  was  paid 
was  not  a  taxable  item,  and  was  not  a  dis- 
Jborsnnent  in  the  conduct  of  the  suit;  the 
lees,  and  charges  spoken  of  are  to  be  in  the 
conduct  of  the  suit :  this  might  just  as  well 
have  been  made  by  the  party  herself  I 
do  not  give  any  opinion  whether  this 
would  be  a  taxable  item  or  not  in  a  case 
.where  the  attorney  was  to  be  paid  for  his 
trouble ;  but  here,  where  he  was  conducting 
the  suit  without  fee  or  reward,  I  think  it 
certainly  was  not. 

AuiBEsoN,  B. — In  Prothero  v.  Thomna 
(6),  Gibbs,  C.J.  puts  it,  that  a  bill  is  ne- 
cessary where  the  attorney  has  made  dis- 
bnnements,  or  ia  about  to  sue  for  compen- 
sation for  his  own  tronble.  I  think  it  very 
doubtful  whether  this  i>  a  taxable  item  at 
all ;  but.  under  these  circumstances,  I  think 
it  certainly  is  not. 

RiUe  ducharged. 


.April  24.  I  MACKELCBAHOBB. 

Pleading — Similiter — Irregularity. 

Where  the  plmnliff  added  a  similiter /<»- 
the  defendant  mthout  a  date, — Held,  that 
the  dejfendant  mu  nta  entitled  to  tet  aside 

(4)  1  Csnpb.  437. 

(5)  fT7rw.73t;s.o.tLftwJ.IUp.(HJ.)£zcb. 
78. 

(6)  6  Taunt.  196. 

New  Sekies,  VII.— Excbeq.  Fl. 


the  notice  of  trial  and  subsequent  proceed- 
ings for  irregularity t  upon  the  \»t  rvk  tff 
mUery  term,  4  WiU.  4. 

Piatt  applied  to  set  aside  the  notice  of 
trial  and  subsequent  proceedings  in  this 
case,  for  irregularity ;  which  consisted  in 
the  plaintiff  having  added  a  similiter  with- 
out a  date  for  the  defendant,  to  the  repli- 
cation, which  took  issue  upon  the  pleas. 
He  relied  upon  the  1st  rule  of  Hilary  term, 
4  Will.  4:  "Every  pleading,  as  well  as 
the  declaration,  shall  be  entitled  of  the  day 
of  the  month  and  year,  when  the  same  was 
pleaded,  and  shall  bear  no  other  time  or 
date,"  &c.  He  cited  Worthington  v.  Wig- 

IjObu  Abikobb,  C.B. — I  think  the  dect- 
sion  in  that  case  is  right,  but  it  is  hardly 
applicable.  Nor  does  the  intention  of  the 
rule,  which  is  to  give  notice  to  the  op^oaite 
party,  seem  to  apply  here ;  as  the  plaintiff^ 
by  having  added  a  simiUter  for  the  defen- 
dant, which  he  may  do,  stands  in  no  need 
of  any  information  from  him,  as  to  the  time 
of  that  having  been  done. 

Parke,  B. — 1  thought  this  point  had 
been  decided ;  but  if  not,  and  we  are  to  de- 
cide it  for  the  first  time,  it  seems  more 
reasonable  to  hold,  that  in  a  case  of  this 
kind  a  date  is  not  necessary. 

Aldrrson,  B. — The  rule  may  reasonably 
be  confined  to  cases  where  the  person 
pleading  is  the  person  actually  delivering 
the  plea. 

Rule  refused. 


1838.     1  SAKUEL  e.  SIB  J.  DUKE,  JOHM- 

May  4.  /  son,  and  roan. 

Sheriff— Execution—  Trover— Pleading, 

The  delivery  of  a  writ  of  execution  to  the 
sheriff  binds  the  goods  of  the  debtor  from 
that  time,  but  does  not  prevent  him  from  a 
tale  of  his  goods,  subject  to  the  rights  of  the 
execution  creditor,  which  will  follow  them  in 
the  hands  of  the  purchaser,  unless  the  sale 
were  made  in  marJ»t  overt. 

In  trover,  where  the  execution  creditor  and 
the  eher^  are  made  defendants,  it  is  not 
competent  for  the  sheriff  upon  the  pleas  of 

(1)  3  Bins.  N.C.  4M ;  s.  e.  5  Doirl.  P.C.  f  09. 
SA 
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not  guittjf,  and  that  the  plaintiff  wat  not 
posteseed,  ^e.,  to  give  certain  facts  in  evi- 
dence, distinguishing  his  case  Jrom  that  of 
the  other  dejendant,  but  such  facts  should  be 
specialty  pleaded* 

Trover. 

Pleas — First,  not  giiflfy;  secondly,  that 
the  plaintiff  was  not  possessed  of  the  goods 
and  chattels  in  the  declaration  mentioned; 
on  which  pleas  issues  were  joined. 

Upon  the  trial,  before  Lord  Abinger, 
C.B.,  in  London,  at  the  sittings  after  Hi- 
lary term,  the  following  appeared  to  be 
the  facts  of  the  case : — A  Mr.  Browning, 
being  in  want  of  some  money,  had  applied 
to  the  defendant  Ford,  who,  in  the  month 
of  September  18S6,  lent  him  the  sum  of 
700/.»  to  be  repaid  in  three  months,  taking 
as  a  security  a  warrant  of  attorney.  The 
money  not  b«ng  repaid,  Ford  entered  up 
judgment  upon  the  wanrant  of  attorney, 
find  issued  execution  against  the  goods  of 
Browning,  which  was  lodged  at  the  c^ce 
ofthesheriffofMiddlesex.onthe  10th  of 
December  MSB,  with  instructions  to  levy 
upon  the  goods  of  Browning,  at  his  cham- 
bers in  Lincoln's  Inn  Fields.  No  admit- 
tance conid  be  ^ined  to  the  chambers ;  in 
consequence  of  which,  on  the  19th  of  De- 
cember, Ford  went  with  the  c^Bcer  to  a 
house  in  Park  Lane,  where  Browning  had 
resided  with  his  sister,  to  make  a  levy 
upon  the  goods  there :  upon  their  arrivn 
Browning  was  not  at  home ;  but  his  aister, 
who  appeared,  claimed  the  goods  and  fur- 
niture m  the  house  ai  her  own,  by  pur- 
chase from  her  brother;  and  ultimately, 
upon  her  offering  to  Ford  her  own  security 
^r  her  brother's  debt,  the  offioer  withdrew 
from  the  house.  On  the  Snd  of  January 
IHSTt  Brownii^  was  arrested  at  the  suit 
of  another  creditor,  and  went  to  prison. 
Ford  was  at  that  time  sent  for  by  Brown- 
ing and  his  sister,  when  it  was  agreed  that 
¥'ord  should  make  a  furdiM:  adrmce  to 
Browning  to  satisfy  die  debt  for  which  he 
was  then  in  custody,  upon  the  security  of 
his  fbrnitare  m  Lineoki^  Iim  Fields,  if 
upon  valuation  it  ^ould  be  wcwth  the  sum 
wanted.  In  order  to  ascertain  that,  Brown- 
ing deKvered  the  key  of  his  chambers  to 
Ford,  who  had  the  goods  valued,  and  Ford, 
after  keeping  the  Iwy  a  fortnight,  returned' 
it,  makkig  no  advance  ii^oa  Sue  furniture. 


it  not  being  a  suScient  oecnrity  far  the 
sum  required.  On  the  5th  of  Janoary 
18^7,  Mies  Browning  execMted  a  warrant 
of  attomay  to  Ford  iW  coUatemUy  aecnr- 
ing  the  ewm  of  700L  and  interaet,  d w  ftoM 
her  brother  t  the  aaid  anm  to  be  payaUc 
by  instalments,  as  follows  :— 

First  iastaltaent,  S9SA  6«.  6d.,  on  1st  of 
April  18S7.  Second  ineulnent,  tSSi.  ««. 
Sd.,tm  the  1st  of  Joly  1«37.  TfaiM  in- 
stalment, SSSL  Ct.  »d.t  on  dM  1st  ef  Octo- 
ber 1837. 

Under  this  arrangement  Ford  receiv«d 
the  first  instalment,  but  not  the  is te rest, 
in  April;  and  Srownmg  awove  diat,  apan 
the  execution  of  the  warrant  of  atWiney 
by  his  sister,  Ford  had  said  bis,  Bpownasg^a, 
goods  were  released.  U|>on  the  ISth  of 
April  1 887,  Browning  wishing  to  raiae  same 
money  upon  hia  favMtnre  in  Lmcttla^s  laa 
Fields,  applied  to  the  plaintiirfiir  dwt  ym- 
pose,  who  advanced  Imn  5001.,  and  va- 
oeived  a  biU  of  aale  of  the  Anmknre  and 
eHfeots,  and  possession  of  them  waa  tb« 
delivered  over  to  him.  In  May  1887,  aa- 
oAer  execution  having  iaaoad  agasost  the 
goods  of  Brawning>  a  levy  waa  made  apoa 
^is  property  m  Wa  chambers ;  bat  opsa 
the  pro«hietion  of  die  bill  of  aale  by  the 
plaintiff,  the  executiM)  creditor  wkbdnw, 
when,  upon  search  ia  the  riteriC**  affee, 
the  writ  Udged  by  Ford  was  diseosvwd, 
under  which,  afler  receiving  an  indemai^, 
the  other  defendants  (dte  ahariff)  aold  6ae 
iht  aum  of  l«ff.    The  aelian  was 

brought  by  the  ^aintiff  to  noovfr  ihmt 
sum.  The  jury  found  that  d»  lisiisniiiaw 
between  tin  plainciff  and  ftrowidng  w«a  n 
ftonrfjScb  transaction.  It  was  objeotad,  that 
the  ^untiff  w«B  not  entitled  to  roaover, 
inasmuch  as  no  transfer  of  Brawnnig's 

foods  eoald  be  made  after  the  delivery  of 
ord's  writ  of  execution  to  the  sheriff,  in 
December  1836,  but  that  the  goods  were 
bound  irom  that  time  as  against  any  pur- 
chaser, and  could  not  be  sold  to  any  owe. 
The  jury  found  for  the  plaintiff;  and  the 
Lord  Chief  Baron  gave  the  defenduit'a 
counsel  leave  4o  move  to  «nt«r  a  noDanit, 
if  the  Court  (iriio  ware  to  be  cuba^ulat 
for  the  jury)  sfaouM  foa  of  upiniuy  ihaa 
there  waa  not  suflScient  evidence  to  have 
^net«  the  jury  under  these  eurcnmatancea, 
to  warrant  than  in  finding  that  Ford  had 
abandoned  his  execution. 
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PkUt  having  obtaineA  m  nd«  nin  ne- 

Keify  ad  Rkhard*  shewod  causa. — 
Then  was  abundant  evidence  of  Ford  hav- 
inp  abandoned  bis  execution  after  he  re- 
ceived the  warrant  of  attorney  from  Miss 
Browning.  One  difficulty  is  removed  by 
the  jury  Mving  found  that  the  bill  of  sale, 
executed  by  Browning  in  favour  of  the 
^aintiff,  was  a  fair  transaction,  and  not 
coloiirable  for  the  purpose  of  preventing 
Ford  firora  seiiing.  It  shews  that  Browap 
ing  at  least  bdieved  that  Ford  bad  abui- 
dosed  bis  claim  upon  his  goods.  If  that 
were  not  the  understanding  of  both  par- 
ties, Ford  mi^t  have  seiaed  when  he 
had  possession  of  the  key  of  the  chambers 
for  ft  fortnight,  and  when  it  was  proved 
that  be  actually  had  a  valuatien  made  of 
the  goods.  The  first  tastalment  received 
under  the  arrangement  with  Miss  Brown- 
ii^fnnushes  also  strong  evidence  of  aba»> 
doonent,  as  well  as  Browning'a  statement 
that  Ford  had  said  the  gOMs  were  re- 
loaed,  and  wbicb  must  now  be  taken  to 
be  true.  The  writ  delivered  at  the  sherilTs 
office  in  December  1836  was  returnable 
iinnwdintelyt  but  nothing  was  done  upon  it 
until  1837;  it  having  lain  in  the  office 
during  ^  that  time.  The  seizure  was  not 
made  eveotually  upon  the  execution  of 
Ford,  nor  had  he  taken  any  steps  at  all, 
until  the  goods  had  been  seised  at  the  suit 
of  another  party,  when  tbe  first  writ  was 
discovered  in  the  office  of  the  sheriff. 
After  this  length  of  time  had  ebpset^  and 
the  writ  had  not  been  acted  i^mi,  the 
mere  fact  of  its  remainii^  in  the  sheriiT's 
office  gives  it  no  more  weight  than  if  it 
had  been  returned  to  tbe  custody  of  the 
par^  who  issued  it. 

[Xo«D  Abikobr,  C.B. — It  is  said,  that 
aasuming  there  was  evidence  of  abandon- 
inent  to  go  to  the  jury,  yet  that,  in  point 
of  law,  the  goods  were  bound  from  the 
^me  of  the  delivery  of  the  writ  to  the 
sheriffi] 

Where  there  are  no  laches  on  the  part 
of  the  execution  creditor,  in  having  the 
■eSxure  made,  that  may  be  so ;  bnt  here 
abundant  opportunity  was  afforded  of  ef- 
iecting  it.  The  mere  delivery  of  the  writ 
to  the  sheriff  has  noeffect  in  divesting  die 
property ;  that  is  not  altered  until  execu- 


tion executed — Payas  v.  Drewe  (1).  But 
secondly,  the  pleading?  do  not  entitle  the 
defendants  to  go  into  this  defence,  as  they 
should  have  pleaded  the  judgment  obtained 
by  Ford  and  the  writ  of  execution.  Brown* 
ing  was  at  first  indisputably  owner  of  the 
goods,  and  he  assigns  to  the  plaintiff  upon 
good  conuderatiM,  to  whom  the  goods 
are  actually  delivered. 

[Pasxb,  B.— Tbe  plautiff  must  have  a 
possessory  right.  It  is  said,  he  has  not 
that,  as  Browning  could  nuke  ui  assign- 
nunt  to  him.] 

The  transaction  between  the  plaintiff 
and  Browoiag  wds  perfectly  valid  as  t^ainst 
him  and  the  sheriff,  and  caimot  be  im- 
peached upon  these  tdeadiwa. 

[Aldbesoh,  B.— la  not  Ofmt  v.  Knight 
(S)  against  you?] 

[Parks,  B. — At  the  moment  of  the  con- 
version, has  not  the  sheriff  the  possessory 
right  to  the  goods  ?] 

In  Owen  v.  Knight  the  |»opeiby  was  al- 
ready in  the  possession  of  the  defendant 
with  the  plaintiff's  assent;  there,  whatever 
was  considered  the  time  of  the  conversion, 
the  property  was  actually  out  of  him;  now, 
contending  here,  as  we  may  do,  that  the 
actual  seisnre  was  the  cooversira,  up  to 
that  very  time  the  possession  was  in  the 
plaintiff.  By  tbe  new  rules,  the  plea  of 
"  not  possessed"  puts  in  issue  tbe  property 
only,  and  tbe  plea  of  "not  gnUty"  this  act 
of  conversion  only. 

Piatt  and  J.  Bayletf,  contrS.— Tlie  as- 
signment by  bill  of  sate  to  the  phinuffwas 
actually  void ;  the  goods  being  bound  by 
the  delivery  of  the  writ  to  the  sheriff  on 
the  10th  of  December.  It  may  be  cwiceded, 
that  the  writ  of  execution  does  not  change 
tbe  property,  but  tbe  effect  of  iu  delivery 
is  to  render  die  property  incapable  of 
transfer  from  that  time.  Formerly  tbe 
goods  were  bound  from  the  teste  of  the 
writ  J  but,  by  the  Statute  of  Frauds,  sec- 
tion 16,  are  now  bound  from  its  delivery 
to  the  sheriff— Practice,  1000,  Com. 
Digeatf  tit.  *  ExecuUon,'  D,  le.  Here  Ford 
claims  against  an  alienation,  and  not  against 
process— 5«HieMv.^j>|wfe«(3).  Theevi- 
dence  of  abandonment  rcated  upon  Brown- 

(1)  4  But,  5t3. 

(f)  4  Bing.  N.C.  54  J  «.  «.  T  Uw  J,  R«.p.  (n.*.) 
C.P-t7. 

(3>  6  n.&C.6S0i  •.G.5UwJ.  Rel^K.U.^76. 
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ing  only.  Nothing  could  shew  more  strong- 
ly that  there  had  been  no  abandonment, 
than  the  fact  of  the  writ  not  having  been 
returned. 

[Parke,  B. — Your  argument  would  go 
to  the  extent,  that  if  a  man  had  any  amount 
of  property,  and  a  very  small  part  of  it 
was  enough  to  satisfy  an  execuUon  which 
had  been  issued  against  it|  the  whole  would 
be  bound  from  me  time  of  the  delivery 
of  the  writ,  and  no  transfer  of  any  could 
be  made.  The  property  passed  to  the 
plaintiff,  subject  to  the  sheriff's  right  to 
seize  what  was  enough  to  satisfy  the  exe- 
cution ; — but  are  the  pleadings  correct?] 

They  are  decided  to  be  so  in  the  judg- 
ment of  Coltman,  J.,  in  Omen  v.  Knight. 
On  the  old  rules  of  pleading,  under  not 
guilty,  the  defendant  might  shew  that  the 
right  of  property  and  possession  in  the 
goods  was  in  himself ;  but  now,  under  not 
guilty,  the  fact  of  conversion  only  is  in 
dispute,  and  both  the  possession  and  the 
property  are  in  issue  under  the  second 
plea. 

[Pabkb,  B. — The  plaintiff  says,  they  are 
my  goods  by  assignment,  and  yon  have 
converted  them:  aim  assuming  that  the 
property  passed  to  the  plBintif(^  what  an- 
swer have  you  f] 

It  must  be  admitted,  nothing  was  said 
at  the  trial  as  to  there  being  any  difference 
between  the  sheriff's  case  and  Ford's,  nor 
was  any  point  made  upon  the  pleadings. 

Lord  Abinoer,  C.B. — I  am  of  opinion 
that  a  nonsuit  ought  not  to  be  entered  in 
this  case ;  and  thnt  there  was  sufficient 
evidence  to  go  to  the  jury,  that  Ford  had 
abandoned  his  writ  of  execution.  He  had 
taken  security  from  the  sister ;  and  if  he 
had  once  abandoned  the  writ,  his  right 
upon  it  would  not  revive,  though  the  sister 
did  not  comply  with  the  terms  of  faer  en- 
gagement He  had  stated,  too,  upon  re- 
ceiving this  new  security,  that  the  goods 
of  Browning  were  released.  Under  this 
arrangement  with  the  sister,  Ford  receives 
the  first  instalment  of  his  debt  in  April. 
1'he  fact,  also,  of  Ford's  having  had  posses- 
sion of  the  key  of  Browning's  chambers  for 
B  fortnight  or  three  weeks  af^er  the  sister 
had  promised  her  security,  during  which 
time  Ford  made  no  claim  to  the  goods, 
was  a  strong  circumstance  for  the  jury 


with  respect  to  the  abandonment.  It  ap- 
peared, too,  that  the  sheriff,  when  called 
upon,  would  not  act  upon  Ford's  vnrit 
without  a  bond  of  indemnity.  With  r^ard 
to  the  sheriff,  it  is  too  late  now  to  make 
any  distinction  as  between  him  and  Ford ; 
none  was  made  at  the  trial,  but  the  parties 
all  swam  in  the  same  boat.  As  no  anck 
distinction  was  made,  I  think  the  verdict 
of  the  jury  ought  to  stand.  The  quesUod 
of  abandonment  was  one  of  fact,  under 
the  circumstances ;  and  the  jury  would 
have  been  perfectly  justiBed  in  fniding 
that  it  had  taken  place.  With  r^ard  to 
the  6ona  Jidet  of  the  sale  to  the  plaintiff,  X 
left  that  to  the  jury,  certainly  without  any 
particular  intimation  to  them  as  to  the 
conclusion  they  should  come  to  upon  that 
subject.  Upon  the  other  point,  I  take  it 
to  be  quite  clear  that  the  property  is  not 
changed  by  the  delivery  of  the  writ  to  the 
sheriff ;  it  is  still  in  the  debtor,  and  may 
be  dealt  with  by  him,  subject  to  the  daims 
upon  it :  it  is  merely  bound  from  that  time^ 
so  as  to  enable  the  execution  creditor  to 
pursue  it  with  aU  fais  tights,  unless  under 
special  circumstances.  The  proper^  is 
not  changed,  until  sale  by  the  tbenff — 
Payne  v.  Drene.  I  believe  it  has  been 
held  so  frequently;  and  I  think  it  is  quite 
plain,  that  Browning  had  a  right  to  assign 
his  property,  subject  to  all  the  obligations 
which  attached  upon  it  as  regarded  any 
other  person ;  and  that,  therefore,  the  pro- 
perty passed  to  the  plaintiff,  notwithstand- 
ing the  delivery  of  the  writ  to  the  sberiff. 
Mr.  Piatt  contended,  that  the  effect  of  the 
words  in  the  Statute  of  Frauds  waa,  to 
make  the  property  itself  nncbai^inble, 
except  in  market  overt.  I  ^d  not  concur 
in  that  view  of  the  matter,  bat  reserved 
the  point  for  him.  Upon  Uie  whole,  there- 
fore, I  am  of  opinion  that  the  rule  must  be 
discharged. 

Pabke,  B. — I  am  of  the  same  opinion, 
and  think  the  rule  ought  to  be  disclia^ed 
upon  the  point  reserved  at  the  tri^ — 
namely,  whether  there  was  evidence  to  go 
to  the  jury  that  Ford  had  abandoned  bis 
writ  of  execution.  My  Lord  thought  that 
there  was,  and  gave  Mr.  Piatt  leave  to 
move  upon  this  ground.  The  jury  bavii^ 
found  that  the  transfer  of  the  property 
to  tlie  plaintiff  was  boHdJidet  one  difficulty 
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Is  removed  out  ot  hii  way ;  but  then  the 
defendants  contended,  that  the  tranfer  was 
not  good  in  law*  as  it  took  place  after  the 
delivery  of  the  writ  to  the  stieriir.  ■  Now, 
it  is  perfectly  dw  to  ne,  both  upon  de- 
cided cases  and  the  reason  of  the  thing, 
that  after  a  writ  of  execution  has  been  de- 
livered to  the  sheriflf,  the  defendant  may 
convey  his  property,  but  that  the  sheriff 
has  a  right  to  the  execution,  notwithstand- 
ing the  transfer.  By  virtue  of  the  Statute 
of  Frauds,  the  right  which  was  given  to 
the  sheriff  by  the  writ  to  seize  fiie  pro- 
perty, no  longer  speaks  from  the  teste  of 
the  writ,  but  from  the  time  of  its  delivery, 
uptm  the  receipt  of  which  the  sheriff  is  to 
levy ;  hut,  subject  to  the  execution,  the 
deMor  has  a  right  to  deal  with  his  pro- 
perty as  he  pleases ;  and,  if  he  transfers  it 
in  market  overt,  the  right  of  the  sheriff 
ceases  altogether*  It  appears,  then,  that 
the  property  passed  to  the  plaintiff  by  a 
&wd  ^fide  transfer.  But  it  was  contended 
by  Mr.  Flatt,  that  as  the  delivery  of  the 
writ  to  the  sheriff  was  upon  the  10th  of 
December  1836,  and  prior  in  point  of  time 
to  this  transfer,  that  the  sheriff  bad  a  right 
to  go  on  and  levy ;  but  the  answer  was, 
that  Ford,  at  whose  suit  the  execution 
issued,  had  agreed  to  abandon  it.  Upon 
that  my  Lord  expressed  his  opinion ;  and 
if  there  was  evidmce  of  abandonment  to 
go  to  the  jury,  Mr.  Piatt  was  to  take  no 
benefit  by  his  motion,  unless  Court 
should  be  of  opinion  that,  in  point  of  law, 
the  goods  were  bound  by  the  delivery  of 
the  writ,  and  no  transfer  could  be  made. 
By  that  reservation  we  are  bound ;  and  I 
think  there  was  quite  sufficient  evidence 
to  go  to  the  jury  that  Ford  had  agreed  to 
abandon  that  writ.  If,  therefore,  after 
that,  these  goods  were  seized  by  Ford,  he 
was  liable  to  an  action  by  Browning,  or 
by  any  purchaser  from  him.  It  seems  to 
me,  that  under  such  circumstances.  Ford 
would  be  clearly  liable,  in  an  action  of 
trespass,  for  the  seizure  of  the  goods  and 
subsequent  sale  of  them ;  but  had  a  distinc- 
tion been  made  at  the  trial  between  him 
and  the  sheriff,  I  should  have  doubted 
whether  the  sheriff  could  have  been  made 
re^MHisible  in  this  case,  uptm  dillferent 
{headings.  The  sheriff  is  to  look  to  the 
writ  only,  and  he  would  be  justified  under 
it  in  seizing  all  that  were  Browning's 


goods  at  the  time  of  its  delivery  to  him, 
unless  he  had  received  a  countermand 
from  Ford  himself.  The  sheriff  is  not 
concluded  by  having  received  an  in- 
demnity from  Ford.  I  think  there  was 
hardly  sufficient  evidence  of  any  such 
countermaBd ;  but  I  think  die  sheriff  is  not 
now  in  a  condition  to  ask  for  a  verdict  in 
his  favour,  as  no  distinction  between  the 
parties  was  made  at  the  trial.  I  take 
It  to  be  perfectly  clear  that  the  property 
passed  to  the  plaintiff,  and  that  the  sheriff 
was  justified  in  the  seizure  of  that  pro- 
perty, unless  the  plaintiff  was  in  a  condi- 
tion to  shew,  that  at  the  time  of  the  con- 
version he  had  the  lawful  possessory  right 
to  the  property.  If  the  conversion  had 
been  the  sale  of  the  goods,  why  then '  the 
sheriff  must  have  previously  seized ;  and 
probably  it  would  have  been  competent 
for  him.  under  the  denial  of  the  plaintiff's 
right  of  possession,  to  shew,  that  at  diat 
time  the  plaintiff  had  no  possessory  right; 
But  the  case  is  different,  if  the  conversion 
complained  of  be  the  act  of  seizure.  I  feel 
a  strong  opinion,  that  under  these  plead- 
ings it  would  not  have  been  competent  to 
the  sheriff  to  enter  into  this  defence  at  all. 
I  think,  therefore,  that  the  rule  that  has 
been  obtained  for  a  nonsuit  or  a  new  trial 
must  be  discharged. 

BoLi-AND,  B. — ^I  am  of  the  tame  opi- 
nion! and  also  think,  that  the  ailment 
to-day  has  gone  much  farther  than  Uie  rule 
that  was  granted  warranted,  as  the  sole 
ground  upon  which  it  was  moved  was,  that 
the  delivery  of  the  writ  to  the  sheriff  had 
bound  the  goods. 

ALDiasoN,  B.~It  was  moved  on  the 
ground  that  the  goods  were  bound  by  the 
delivery  of  the  writ,  and  that  Browning 
had  no  power  to  sell  them  except  in  market 
overt.  It  therefore  appears  to  me,  that 
this  case  has  been  discussed  at  unnecessary 
length.  I  quite  agree  with  the  view  taken 
by  ray  Brother  Parke  upon  the  pleadings, 
and  that,  in  order  to  avail  himself  of  them, 
the  sheriff  should  have  pleaded  the  circum- 
stances specially. 

RtUe  ditckttrged. 
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May  8. 

Attest  of  Baron  and  Feme^ 

A  wMtried  woman,  mrrettei  em  a  bill  cj 
txekange,  i$  entiUed  l»  be  daehutg^ 
Itm  »kt  t^reuMedharte^  to  bt  mftma  teU, 

CUatby  shewed  caiMe  agsiMt  •  rale  for 
caaeelling  »  bail-bond,  od  catering  a  con- 
moik  appearaiMe* 

wrricd  tromaii*  It  Appeaored  thafe  ibe  ae- 
tiaa  and  anreal  were  m  a  bill  of  exehai^ 
pven  by  tbo  defendant }  and  various  other 
dealing!  by  her  aa  a  fene  acAe^  were  aworn 
tOf  but  it  wa*  not  stated  that  >be  repre- 
sented herself  to  be  unmarried.    He  cited 

Per  Cttriam. — Withoat  sueh  a  represeD* 
kaiion*  the  is  not  liabte  to  be  arrested ;  aod 
it  is  tlie  invariable  practice  at  chambers 
to  dtscbarge  a  deienUriiC  under  such  citf* 
ctMBHaneei. 


ROBERTS  e.  ROWLANDS. 


1888. 
May  9. 

l^ettdor  and  Purcka$er — D^aotit — Parti- 
adart. 

In  M  action  i»  reemtr  tht  deposit  made 
upom  a  furehattt  the  defettdaiU  is  entitled  t» 
M  Jwmsked  nnth  a  particular  of  the  okjee- 
tiiMS,  mimmg  from  matters  ef  fact,  to  the 
abttrmet  of  Utls  deliseted  to  tie  pUdiit^, 

A  rule  had  been  obtained  by — 
Richards,  calling  upon  the  plaintiff  to 
staAe,  in  writing,  whether  the  action  in  this 
ease  (which  was  for  money  bad  and  re- 
ceived) was  brought  to  recover  the  deposit 
paid  by  him  to  the  defendant  (who  was  aa 
uietioneer)  upon  the  p«ircbaae  of  certain 
premises,  and  if  so,  why  the  plaintiff  should 
not  deUver  particulars  in  wnting,  contain- 
Mg  his  objections  to  the  title. 

Jervis  shewed  cause. — This  application 
is  too  late.  The  action  was  contmeBecd 
December  1st,  1837,  a  declaration  deli- 
vered on  tl»e  6th  of  February  1838,  to 
which  the  defendant  lias  pleaded,  and  this 
rule  was  not  moved  for  till  April  SO.  An 
<  I)  1  J>ow).  taoi  s.  c.  9  Uw  J.  K«th  C.r.  181. 


older  for  these  partictflara  was  aakad  fM 
at  chambers  on  the  21s(  <^  February^  bat 
it  was  refused. 

R,  V,  Richarde^Am  abotnct  of  tbc 
tkk  has  been  delivered  by  the  de&ndont, 
and  all  oligecUoBa  made  to  it  have  ben 
ramevad. 

Per   Ciiriarik — On  the  authoritf  of 
Sqmre  v.  7od(l),  and  CoUeU  v.  Tkomp^ 
wn(S),  the  defeadant  must  W  fandshad 
with  the  pwticnkra  adied  for,  aa  it  i#  oidy 
T«aaoBabl«  that  be  ahoidd  be;  and  the 
plaintiff  maH  state  in  it  aU  hia  ofajectioos 
to  the  title  arisu^  from  matters  o(  fact, 
but  not  those  which  are  matters  of  law. 
Ruie  miuoUUe :  die  dcfiendaat  being  put 
Upon  turiM  as  to  the  time  of  plead- 
ing to  Ibe  new  particMlarsik  and  aa  to 
Boti«e  ^tfial. 


18S8.     ^      POFZ  t.  BAHTAKA. 

Cottrt  Requests— Jmisdietiim. 

The  Bhehkeaih  Court  qf  Rtgmettt.  hf 
6^7  WiU,  4.  c.  120*  a.  X£,  has  m  jmis- 
dicliom  eoer  de^s  "for  «iy  Mtm  h^ag  the 
hakmee^  an  aeeoamt  origimmlljf  exceediag 
thosmm^  iU"  :—Hdd,  that  this  dees  met 
^ppfy  fo  aceoants  eontaimng  itewu  — taasi- 
ing  tn  the  lehole  to  mere  tiutn  U.,  but  kept 
damn  Ay  pari  pofmenls  from  time  to  timSt 
so  that  at  no  one  timte  aa  mmeh  as  Si,  mas 
due. 

Wel^  ebCained  a  rule  to  shew  canae 
why  a  suggestion  ahoidd  not  be  altered  on 
the  record,  in  order  to  entitle  the  deien- 
daot  to  coeu  under  the  Blaokbeath  Court 
of  Reqneals  Act  (6  &  7  WUl.  4.  c  120> 
The  aetixHi  wh  brought  iw  the  anna  of 
8/.  17cr  M.,  being  the  balance  due  ftr 
coals  snp^ied  at  varioua  times  by  t&e  de- 
fendant to  the  plaintiff;  Mid  at  the  trial, 
before  the  under-sheriff,  the  plaintiff  bad 
a  verdict  for  that  aasoont. 

By  sesiion  21  of  the  sutute  referred  to, 
the  commtsioneTs  of  the  Bkekbeath  Court 
of  Requests  are  empowered  to  decide  and 
determine  all  disputes  and  differences  be- 
tween parQr  and  party,  for  any  smm  of 

(f )  I  rMnf>h.  199;. 
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money  not  exceeding  £/.,  in  all  aetaoas  or 
oawcix>fdebt,&c. 

Secdoa  fifi  enaeti,  "  that  aotinng  in  tht 
act  shdl  extend  to  enable  the  said  Cownt 
to  judge,  determine,  or  decide  on  any  debt, 
br  any  suaa  being  the  balance  of  any  ac* 
count  originally  exceeding  51." 

Section  74  entitles  a  ddendatit  to  costs 
who  is  sued  elsewhere  than  in  the  <aid 
mmxtt  fix-  asy  jdt^  or  draiand  for  wbich 
h»  was  liable  to  be  warned  or  summoQed 
before  the  eaid  Caart. 

It  ai^wared.  ^mt  akhongb  coals  to  « 
larger  asaount  than  SL  had,  on  the  iriude, 
been  supplied,  yet  that,  by  payments  from 
iiaae  to  tiae,  the  bimi  due  fn  resfkect  of 
them  had  always  been  kept  dima  helmw 
that  ran. 

Moody  shewed  cause. — This  is  a  ease 
mtfaia  the  meaning  of  section  The 
cases  upon  Court  of  BequesU  A«ts  may 
-be  divided  into  two  classes — one*  where 
coats  depend  i^n  the  ammiDC  recoTered, 
the  other,  where  the  question  of  Jiirisdie- 
tion,  by  which  the  costs  are  determined* 
depends  upon  the  nature  the  demand ; 
and  this  is  a  case  of  the  laMer  kind.  The 
cdect  of  part  payment  has  been  conaideeed 
ody  m  oases  jof  the  former  daae  Clark 
V.  A$htm{\).  The  authorities  soem  4o 
•diew,  that  part  payments  do  oat  bring 
■onae  within  the  exception  «f  tht  aMnte  in 
wdi  a  ease  as  this— i^antem  r.  Komv 
A^Aey  v.  Lia{^\  Monau  t.  HidSi 
(4).  Suppose  the  ^aintiff  had,  in  his  pW' 
ticulara,  daimed  the  whole  amount,  wUh^ 
<mt  giving  credit  ibr  the  eums  paid,  wouM 
the  Court  of  Be(|ueats,  in  that  case,  be 
■aid  to  have  had  jurisdiction  ?  The  v^wle 
amount  is  to  be  proved,  in  order  *o  make 
tmt  the  bdanoe  due ;  and  that  amoant 
exceeded  6i.  Unless  it  be  so  determined, 
-die  comnisaioners  will  be  unable  to  aacer- 
•tain  whether  tlwy  can  take  cogaiaaace  or 
not,  until  the  case  has  been  gone  into. 

Weltbg,  coatii. — By  the  pkuntifPa  own 
atatemeat  in  his  affidavit,  it  appears,  that 
at  no  time  was  there  a  sum  otSh  due  from 
tlie  defaidant.  This  ctrcnmatance  distin- 
gnishes  the  case  from  Fomtam  v.  Ytnmg 
and  Ahbeg  v.  LUL   Moreau  v.  Hkkt  w- 

(1)  8  Eut,  «8. 
(S)  1  Tsuiil.  6a 

(S)  ft  Bi^.  t99;  t.c.7  Uw  J.  Rap.  CP.  96. 
<4>  t  Ad.  &  El.  781. 


esded  no&ing  as  to  diis  point;  the  rule 
was  dSschar^sd  on  an  entirely  dilferem 
ground. 

[Parke,  B.^That  case  is  mo  authority 
^tber  way.] 

The  plaintiff  must  contend,  that  even  if 
every  ardde  but  the  last  were  paid  for 
tmmediatdy  after  the  purdiase,  yet  the 
l^intiS*  might  treat  the  priec  of  the  last 
item  as  a  faalaaoe  of  aecoant,  and  aue  for 
ft  in  the  superior  court.  Cases  of  thia 
natuK  are  precisely  these  vdiere,  in  prac- 
tice, the  Courts  4)f  Reqacata  would  be 
found  most  ase&rl,  and  no  difflcully  caa 
ariae  in  their  inveat^atioa. 

Parks,  B.->-As  t&  qocation  is  in^oT' 
tant  with  regard  to  t&is  and  other  similar 
acts,  we  win  take  time  to  oonaider  k. 

Or.  oA).  imk. 

In  Easter  term,  judgment  was  delivered 
by— 

Pakke,  B.— 4n  this  case,  sa  applica- 
tion was  made  to  «nter  a  auggestion  to 
deprive  the  piaiatiff of  costs,  on  the  ^ouad 
that  die  defimdant  resided  withm  die 
liasi^  of  the  Jurisdiction  of  the  court  f<w 
Ae  reeovery  of  email  debts  at  Mackheatfa, 
and  that  dw  debt  waa  reooveridde  in  that 
court.  The  eaae  turned  upoa  the  question 
whether  die  debt  was  so  reeoveraUe— 
^Hia  X«tdahip  i«ad  die  2Ut  and  Had 
aectiona  of  Ike  act].  The  qaeatlon  is, 
whether  this  actfon  waa  brought  for  die 
bdanoe  of  an  acoount  oHgioaHy  exceeding 
51,    We  think  it  was  wot. 

The  plaintiff  sought  to  recover  a  balance 
of  3/.  \7s.  Gd,,  due  for  coals,  supplied  at 
eight  different  times,  between  August  1832, 
and  July  1836,  in  small  quantities,  on  ac- 
count of  which  payments  were  from  time 
to  time  made,  so  that  at  no  one  time  was  so 
mach  OB  51,  due  firora  the  defendant  to  the 
l^utttiff.  We  are  of  opinion,  that  dia 
Court  af  Requesu  hadjurisdietian  to  de- 
cide upon  this  point.  The  meaning  of  the 
term  **  originally,"  in  tlw  clause  in  question, 
is  somewhat  obscure,  and  has  «at  been 
judicially  decided ;  but  we  think  it  is  to 
^  uiidnatood  to  apply  to  a  case  where 
credit  was  given  at  one  time  fbr  an  amount 
Mceeding  SL,  either  m  one  or  4iffei«iiC 
fiums,  although  afkerwards  the  credit  might 
liave  been  rMuoad  under  that  sum  bypart 
payments,  before  the  coromanecwMW*  of  dm 
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suit  in  the  superior  court ;  and  that  the 
act  of  parliament  did  not  intend  to  deprive 
the  Conrt'  of  jurisdiction  whenever  the 
plaintiff  should  claim,  on  the  credit  aide  of 
his  account,  against  the  defendant,  items 
altogether  exceeding  5/.,  and  would,  in  the 
usuu  conduct  of  a  cause,  prove  to  that 
amount  originally  in  the  first  instance,  be- 
fore the  defendant  would  go  into  his  case 
of  payment.  The  latter  construction  might 
be  more  convenient  to  the  commissioners, 
as  they  would  have  no  difficulty  in  ascer- 
taining whether  they  had  jurisdiction  or 
not;  but  it  would  greatly  narrow  the  utility 
of  the  Court,  and  disable  creditors,  upon 
nmning  accounts  for  very  small  sums, 
from  recovering  a  trifling  balance.  The 
former  construction  extends  the  jurisdic- 
tion of  the  commissioners,  and  gives  them 
full  power  to  decide  in  all  cases,  except 
when  the  tranaactioiu  have  been  on  so 
large  a  scale,  as  that  credit  is  given  at  one 
time  for  an  amount  of  above  57, 

It  is  true,  that  the  commissioners  are,  by 
this  construction,  placed  in  a  situation  of 
some  difficulty,  for,  in  taking  the  account, 
they  will  have,  if  they  wish  to  be  quite 
secure,  not  merely  to  ascertain  the  amount 
of  the  debts  and  credits,  but  the  state  of 
the  account  at  different  times ;  and  if  they 
should  find  that  51.  was  ever  due  at  one 
.time,  tbey  cannot  proceed,  and  the  auit 
must  be  dismissed.  Probably  the  practical 
inconvenience  will  be  trifling.  - 

For  these  reasons,  we  think  the  rule 
must  be  made  absolute. 


GOULD  V.  DBAKE, 


Co*(*— 48£Ka.c,6— 22^23  Car.Z.c.9, 

7'retpa8s  for  atrntdt,  battery,  and  falte 
imprisotuwnt.  Plea,  not  guilty.  Damages, 
one/artking.  The  Judge  re^ed  a  certify 
cate  under  either  of  the  above  ttatuUt.  The 
Matter  having  taxed  full  costt, — Held,  that 
the  plamt^  mat  entiUed  to  them. 

Trespass.  Tbe  declaration  sUted.  that 
the  defendant  assaulted  the  plaintiff,  and 
gave  him  many  blows  and  strokes,  and 
forced  and  compelled  him  to  go  along  di- 
vers public  streeu  to  a  station -houie,  and 
jroprisoaed  him. 


Pfea— Not  guilty. 

At  the  trial,  the  plaintiff  had  a  verdict, 
with  a  farthing  damage*.  The  learned 
Judge  refused  to  certify,  either  under  the 
statute  43  Elis.  c.  6,  or  88  &  83  Car.  8. 
c.  9.  The  Master  having  albwed  full 
costs  

Dundat  applied  for  a  rule  to  review  the 
taxation. — Under  these  circumstances,  the 
plaintiff  is  entitled  to  no  more  coats  than 
damages.  Though  tliere  was  an  impri- 
sonment, there  need  not  necescarily  have 
been  a  battery — RamUngt  v.  TiU{l% 
Emmett  v.  Lme  (8),  and  Bamu^er  r.  Fither 
(3). 

[Pabxe,  B.— Your  argument  is,  that  a 
battery  may  be  included ;  but  if  the  Judge 
does  not  certify  that  it  was,  it  must  not 
be  so  taken.] 

Here,  the  defendant  was  a  constable 
and  pleaded  the  general  iaaue  under  the 
statute  of  Jamea;  but  no  battery  i>  ed- 
mitted.  He  also  cited  Carter  v.  Fidt{4), 
and  iViffin  v.  Ji:iiM»p^(5). 

Pabke,  B. — The  learned  Judge  has  not 
interfered  to  deprive  the  plaintiff  of  his 
full  costs  under  the  43  Elis.  c.  6.  The 
authorities  are  very  strong  to  shew  that 
the  statute  28  &  83.  Car.  8.  c.  9.  does  not 
apply  .  to  actions  for  false  imprisonment, 
and  that  in  such  a  case  under  these  dr- 
cunutances,  a  farthing  damages  will  cairy 
full  costs.  It  is  stated  in  Tidd't  PracAee, 
9th  edit.  963,  "  It  is  now  settled,  that  the 
itatote  (28  &  23  Car.  8.  c  9.)  is  confined 
to  actions  of  aasanlt  and  battery,  and  ac- 
tions for  local  tretpassn,  wheteia  it  .is 
possible  for  the  Judge  to  certify,  that  tbe 
freehold  or  dtle  of  the  land  was  chiefly  ia 
question.  Therefore,  it  does  not  exmd 
to  actions  of  assumpsit,  &c.  false  imprison- 
ment, or  the  like."  It  has  been  the  con- 
stant, uniform  practice,  under  inch  eiiouH 
stances,  to  tax  full  costs. 

The  rest  of  the  Conar  concurred. 

Rvkrefmeed. 

(1)  SMe*.  &W.t8;  s.c.  7  Law  J.  (N.S.) 
£xcb.  6. 

(2)  1  Naw  Rep.  fa5. 
is)  1  T«UDt.  357. 

(4)  1  Strange,  645. 

(5)  t  New  Bep.  471. 
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IftSS.     \  SILTS  01.  TflOHFSOlf  AMD  AK- 

Contract — Evidence — Misdtreclion. 

in  t<mdm,  hg  «  mitten  eontract,  pur- 
eMated  of  E.  **tOO  tons  ofBt^ine  lead, 
deUwMAl*  m  the  rher  Tkamet."  In  ant 
aotimi  for  not  accepting  it,  7.  pleaded  that 
it  MUM  not  ready  for  Mliwry  ttithin  a  rem- 
lamahie  time.  The  Begnme  mu  proved  to 
be  ntuated  mear  SkremAarft  and  tka  lead 
Jnm  ■t-mn  tern  dimm  Ay  tke  Seoem,  and 
dU^edm  tte  Wfgago  by  tkt  lonmm  of  the 
wmier,  lAoerpooi  and  Ghacetter  »ere  afto 
pmed  Utbetke  umudpoHe  of  tinpmetit  fof 
SkTMuhin  goodt  eoniigned  to  Londm:—^ 
Heldf  tha  1KM3H  the  ittue  joined,  eeidence 
mu  fffcMnim  of  parU  statements  made  by 
the  broker  of  E,  at  the  time  of  the  eoAtraet, 
temeRag  to  shevb  the  mdetstetading  of  the 
parchtuer,-  thstt  the  lemd  mts  thm  lying  at 
one  ot  other  of  those  partSt  and  not  at  Bog^ 
mine,  such  a  etrdmstanee  being  a  dstnm  by 
which  the  roasoniAieHess  of  the  timoofdeh^ 
very  might  be'  determined, 
■  No  M^jm  to  onch  eoideneo  haoing  been 
made  at  the  trial,  semble,  that  its  amntsst^ 
MGbt  omUd  not  be  tRtpttled  afiemarde, 

Tko  hrokefs  sMomm^  to  the  jmnAaMr 
MMi  tkattielettdwao"  ready ftr  smpmeis^*: 
—Heldt  that  this,  together  with  the  nidenet 
thtUOloaeesterandLi&erpootmfs^iUiuU 
parte  ef  ^dpmietU,  warrmted  ^  Jndgn  ki 
teUmg  the  jmrm,  <Aat  they  might  take  it  for 
grtmM  that  the  partiee  makrtlood  the  lead 
to  be  tken  ready  for  shipmmtat  one  or  other 
of  those  perte ;  and  that  if  ^average  toyvge 
tkenee  mnUd  take  a  shorter  time  than  t^ 
wUcA  elapsed  m  tAe  preoent  easei  th$  defen^ 
dai^  MTV  milkhd  to  avmSet» 

Auumpnt  for  not  accepting  a  e^rtiin 
q«mtlty  of  B(^;mine  lead,  which  the  pldn- 
i^ff,  after  the  malting  of  the  agmment  ibif 
and  afaM  wMm  a  iwasoiuiite  and 
proper  iiine  in  that  behidf,  to  wi^  on  &c., 
waa  ready  and  willins*  and  then  tendered 
and  offmdto'tbe  denndants  «»-dalif«r  to 
ihm,  ite.  Saemd  idea,  that  the  plaintitf 
waa  not  read^  and  willing,,  and  did  not! 
tender  or  offer  to  the  defendimts,  to  deliver 
to  them  ^  aaid  Bt^pnine  lead  within  a 
reasonable  or  proper  time  in  that  behalf. 

The  cauae  waa  tried,  befbre  Lord  Abin- 
0er.  C.B.,  ab  the  Sittings  at  Guildhatt,  after 
New  Sbries,  VII.— Excbeq.  Pl. 


1a«t  Michadmas  term,  and  it  appeared  that 
the  plaintiff,  who  was  the  owner  of  part  of 
a  lead  mine  in  Shropshire,  called  the  Bog- 
mine,  through  the  medium  of  Soper,  a 
broker  in  London,  contracted  to  sell  a  cer- 
tain quantity  of  lead  to  the  defendants, 
who  were  London  merchants,  and  that  the 
boogbt-note  ran  thus : — 

"London,  SSnd  of  March  1887.  ' 

**  Bought  per  account  of  Messrs.  William 
Thompson  &  Co.,  of  Mr.  Thomas  BHis, 

**  800  tons  of  Bogmine  lead,  to  be  deli* 
vereble  in  the  river  Thamea,  at  Sit,  a  tonj 
to  be  paid  for,  tke, 

**J.&  J.  Soper,  brokers." 

Soper,  on  cross-examination,  stated  that 
one  of  the  defeadonts,  after  the  lead  was 
purdmsed,  but  befbre  t}ie  bought  and  sold 
notes  were  made  out,  asked  "  whether  the 
lead  was  ready  for  8hi|>men<7"  and  he 
told  l»m  it  was.  No  objection  was  made 
at  the  time  to  this  evidence.  The  same 
witness  also  stated,  that  he  always  heard 
from  the  plaintiff,  tlult  his  lead  was  from 
Bogminti,  and  came  down  to  Shrewsbury, 
and  that  he  (the  witness)  took  it  fbrgrant* 
ed  il  was  to  be  shipped  at  Shrewsbury'. 
Evidence  was  aleo  given,  that  the  min« 
was  sitmfed  Mtt  far  firom  ^rewsburyj 
tliat  the  lead  fivnn  it  waa  ustttlly  smelted 
at  a  fdace  midway  between  the  two,  thence 
Bene  en  m  SbnwBbnry,  where  it  was  kept 
till  an  order'  for  it  was  received,  when  it 
was  shipped  oA  the  river  Severn,  and  taken 
down  by  barges  to  Gloucester,  and  so  on 
by  sea  to  London.  It  was  also  proved^ 
that  at  the  tinle  of  the  contract,  the  plain* 
tifPhadacertahi  quantity  of  this  lead  lying 
at  Shrewsbury  ready  for  shipment  thence. 
The  usual  ports  fVom  whidi  Shropshire 
goods  were  shipped  for  London,  were 
Gloueester  and  Liverpool,  the  charge  from 
each  being  nearly  the  same.  The  lead 
eontractea  for  in  this  instance,  waa  for* 
warded  down  the  Severn,  bnt  owing  to  the 
low  state  of  the  water,  great  delay  oecnr'> 
red,  and  it  did  not  reach  London  until  May 
i7t  when  the  defendants  refused  to  accept 
it.  The  Lord  Chief  Baron  told  the  jury, 
that  be  thought  it  might  be  assumed  that 
the  understanding  of  the  purchaser  at  the 
time  of  the  contract  was,  that  the  lead  was 
then  ready  for  shipment  at  either  Glouces- 
ter or  Liverpool ;  and  that  the  defendants 
m^ht  fairly  expect  it  to  be  delivered  in  a- 
2  B 
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reatonalile  time*  with  reference  to  the  aver- 
age voyage  from  one  or  other  of  those 
ports  to  Lcmdon ;  and  that,  if  the  jury 
thought  that  the  lead  ought  to  have  arrived 
in  a  shorter  time,  if  then  ready  for  ship- 
ment at  either  of  those  places,  according 
to  the  broker's  representation,  the  defen- 
dants were  entitled  to  a  verdict.  The  jury 
found  for  the  defendants,  and — 

Croxder,  in  Hilary  term,  obtained  a  rule 
nisi  on  two  grounds :  first,  that  the  parol 
declaration  of  Uie  broker  was  improperly 
admitted,  to  vary  the  written  contract  be- 
tween the  parties  ;  and  secondly,  that  the 
Judge  had  not  left  to  the  jury  to  say  what 
was  the  meaning  of  the  contract,  but  had 
liimself  assnmed  that  the  parties  contracted 
for  lead  then  lying  at  Liverpool  or  Glou- 
cester. 

.  Maule  and  Sir  W.  W.  FoUett  shewed 
cause. — The  main  question  is,  whether  die 
statement  made  by  the  agent  that  the  lead 
was  ready  for  shipment,  was  improperly 
used  in  determining  what  was  a  reasonable 
time  for  the  delivery.  The  witness's  an- 
swer to  the  question,  whether  he  had  not 
made  such  a  statement,  was  received  with- 
out objection.  The  learned  Judge  intro- 
duced and  commented  upon  that  answer  in 
his  summing  up,  without  any  interference 
of  counsel;  and  tt  is  too  late  now  to  con- 
test either  its  admissibility  as  evidoice,  or 
its  being  made  use  of  by  the  Judge  as  ma- 
terials from  which  the  jury  shoutd  form 
their  judgment.  If  an  unstamped  instru- 
ment is  received  in  evidence  without  ob- 
jection, no  objection  can  afterwards  be 
taken.  By  not  objecting,  the  party  takes 
the  chances  of  the  testimony  being  in  his 
favour  or  not,  and  if  it  turns  out  unfavour- 
able to  him,  be  cannot  reject  it.  So, 
where  evidence  is  not  objected  to,  it  may 
be  taken  by  the  Judge  as  intended  to  be 
left  to  the  jury,  and  he  is  justified  in  so 
leaving  it.  But  this  evidence  was,  in  fact, 
unobjectionable.  It  was  not  introduced 
as  a  term  of  the  contract*  but  as  an  expla- 
nation of  it.  The  contract  was  a  general 
one  for  "200  tons  of  Bogmine  lead."  Any 
lead  of  the  quality  described,  lying  any 
where,  would  answer  the  terms  of  the  con- 
tract. The  contract  was  also  silent  as  to 
t|ie  time  of  delivery,  and  therefore  the  law 
implied  a  reasonable  time.  -  This  term  is 
implied  from  all  the  circumstancea  of  the 


case.  What  are  Aose  circnmttance»T~ 
The  locality  of  the  subject-matter  would 
be  one.    The  time  would  naturally  vary 

according  to  the  length  of  transport. 
Then,  the  point  from  which  the  transport 
is  to  commence,  is  a  material  datum^  and, 
when  the  contract  is  silent  about  it,  is  to 
be  proved  extrinsically.  The  j^intiflb 
gave  it  in  evidence,  that  the  situatiim.of 
Bogmine,  near  Shrewsbury,  was  notorioua. 
This  is  evidence  of  the  same  kind,  though 
weaker,  than  that  whidi  is  now  objected  to. 
They  seek  to  afiect  the  defeodanta  by  a 
general  notoriety,  from  which  an  individnal 
knowledge  may  be  inferred*  Is  not  a  direct 
statement  to  the  contracting  party,  a  fat' 
(ion,  admissible  to  shew  the  uune  fact  of 
knowledge  ?  There  was  a  farther  objec- 
tion, that  the  Jndge  pat  an  erroneoM 
terpretaticn  on  Uie  words  "ready  for  ship- 
ment;" and  that,  at  all  events,  the  jury 
should  have  been  the  interpreters  of  then. 

[Pabke,  B. — If  those  words  were  in  the 
cmtract,  Uiey  could  probably  be  only  un- 
derstood to  mean,  **  ready  for  .  shipment," 
so  as  to  reach  their  destination  in  one 
voyage.] 

[Au>BBSDK,  B. — They  must  mean  a 
shipment  on  board  .  a  sea-going  vessd. 
The  jury  assented  to  the  Judge's  interpre- 
tation-] 

CramUr  and  Kaj^t  contrA.— No  ot^er- 
tion  could  have  been  made  to  the  qnestioa 
at  the  time.  The  wimeaa.waa  the  autfao- 
rised  agent  of  one  of  the  contcaeti'Dg  par- 
ties ;  and  though  the  statement  made  by 
him  were  one  which  might  not  be  incor- 
porated in  the  contract,  and  on  this  gionnd 
might  be  inadmissible,  yet  it  might  have 
a  collateral  effect,  and  be  admissible,  as 
made  against  the  interest  of  the  party. 
The  particular  tenor  or  application  oC  hb 
answer  could  not  be  predicted,  and  there- 
fore no  objection  could  be  made  to  it  at 
the  time.  But  it  is  attempted,  to  use  that 
answer,  ao  as  to  contronl  the  written  ooo- 
tract. 

[Loan  Abikoeb,  C.B. — The  word*  ob- 
jected to,  caimot  have  r^brmce  to.the  par- 
ticular lead  purdiased,  beeauae  no  parti- 
cular lead  was  bai^ned  fiir ;  they  coidd 
have  had  no  reference  but  to  the  qneatioB 
of  reasonableness  of  time.} 
•  It  .was  assumed  .to  the  jury,  that  the 
lead  wia  to  be  transported  from  GloMceater 
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or  Liverpool ;  whereas,  it  ought  to  have 
tiieen  left  to  them  to  say,  from  what  point : 
moreover,  that  aasamptinn  depended  upon 
evidence  which  in  itself  was  improper,  and 
tliereforei  the  assumption  cannot  be  sup- 
ported. 

LoED  Abimoix,  C.B. — This  was  an  ac- 
tion brought  on  a  contract  of  sale  of  lead, 
And  the  breach  was  the  non-acceptance  of 
it  There  is  an  ^legation  that  the  plainttfli 
men  ready  to  ddiver  it  in  a  reasonable 
time, — and  that  is  traversed.    The  iuue, 
tfierefore,  is  not  on  the  contract,  but  on  a 
collateral  jMMnt ;  and  it  is  contended,  that 
1  ought  not  to  have  received  the  statement 
duit  the  lead  was  ready  for  shipment,  be- 
cause that  in  some  degree  changes  or  con- 
Ironls  the  contract.    The  question,  whe- 
ther the '  time  was  reasonable  or  not,  is 
wholly  collateral  to  the  contract.    If  the 
contract  contained  any  specification  of  par- 
ticulars from  which  the  time  was  neces- 
aarily  to  be  inferred,  it  would  be  right  to 
exclude  any  evidence  which  contradicted 
that  Deeessaiy  inference ;  but  when  the 
contract  is  general,  how  are  we  to  judge 
what  ia  a  reasonable  time,  if  we  exclude 
all  the  circnmstances  of  the  parties,  and  of 
the  snhject-matter,  according  to  which  it 
would  naturally  vary?    We  must  aski 
what  the  parties  contract  for  ?  If  the  con- 
tract is  for  goods  to  be  manufactured,  and 
nodiing  is  said  as  to  time  and  place,  the 
place  of  manufacture  would  be  important, 
aa  determining  the  reasonableness  of  time, 
and  that  fact  can  only  be  learnt  1^  parol 
evidence,  which  accordingly,  is  always 
given.    Now,  it  is  contended,  that  parol 
evidence  of  Soper's  opinion,  as  to  where 
the  lead  was,  might  be  admitted  ;  and  the 
very  principle  on  which  this  is  contended 
finr,  shews  that  some  parol  evidence  is  ad- 
missible.-The  broker  said,  the  usual  ports 
for  shipment  are  Gloucester  and  Liverpool. 
Now;  it  is  contended,  that  the  broker  had 
something  else  in  his  mind,  and  that  this 
was  material,  though  not  communicflted  to 
the  party.    And  yet,  it  is  said,  yon  must 
reject  evidence  of  what  the  broker  actually 
said,  and  admit  his  opinion.    I  thought 
that  no  merchant  would  make  so  blind  a 
bar^in,  as  to  purchase  an  article  of  a  very 
^actuating  value,  without  knowing-  in  some 
d^ree  where  it  was,  and  how  long-tt  might 


be  before  lie  received  it.    I  thought  also, 
that  the  reasonableness  of  time  was  to  h6 
calculated  from  the  place  where  the  parties 
at  the  time  understood  the  goods  to  be  sent 
from ;  and,  as  the  contract  was  silent  upon 
this  point,  I  thought  a  statement  by  the 
i^ent  of  one  contracting  party  to  the  othen 
which  gave  information  of  the  place,  was 
properly  receivable  in  evidence. 
-  BouAHi>,B.— I  am  oftbesameopinion. 
This  case  was  moved  for  misdirection,  and 
after  the  argument  we  have  heard,  I  think 
there  was  none.    I  felt  a  good  deal  the 
force  of  the  argument,  that  the  plaintiflT 
was  too  late  in  making  the  objection  that 
he  urged,  because,  if  on  the  trial  a  party 
chooses  to  waive  an  objection  to  a  question, 
on  the  chance  of  the  answer  being  in  his 
favour,  I  think  he  is  bound  to  take  it  for 
better  or  worse.    There  are  many  cases, 
where  evidence  is  admitted  by  tacit  con- 
sent, and  where,  if  the  Judge  were  apped- 
ed  to,  it  would  be  excluded.   But  passing 
by  that  argument,  I  think  there  was  no 
objecUon  to  the  question  itself,  and  the 
very  argument  of  the  plaintiff's  counsel 
shews  it  might  be  admissible  for  some  pur- 
poses.   It  is  said,  that  the  Judge  put  4 
wrong  interpretation  on  the  words  "  ready 
for  shipment,"  when  he  told  the  jury  that 
they  meant  a  shipment  from  some  place 
whence  they  might  be  sea-borne.  But 
this  tvas  no  misdirection  in  point  of  law, 
and  the  ^jary,  who  were  equally  good 
judges  of  the  matter,  adopted  liis  view  of 
the  mercantile  meaning  of  the  word  "ship- 
ment."   I  agree  in  that  interpretation,  as 
well  as  in  thinking  that  what  was  stated 
by  the  broker,  was  admissible  for  the  pur- 
pose to  whieh  it  was  applied. 
'   Alderson,  B. — I  also  think  that  this 
rule  should  he  discharged.    This  was  a 
contract  for  lead  to  be  delivered  in  the 
river.  There  was  no  specification  of  time, 
and  therefcve  the  law  will  imply  that  the 
delivery  must  take  place  in  a  reasonable 
time.    Under   these  circumstances,  the 
question  is,  how  is  that  reasonable  time  to 
be  ascertained?    The  correct  mode  of  de- 
termining it  is,  by  placing  the  Court  and  jury 
in  the  same  situation  as  the  contracting 
parties  at  the  time  of  making  the  contract 
— i.  e.  by  placing  before  them  all  those 
circumstances  which  both  parties  knew  at 
that  time.    Applying  thai  principle  ta  tho 
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present  case,  here  isv  contract  for  die  sale 
of  lead  at  a  distance ;  it  would  be  reason- 
able Ear  the  parties  to  consider,  and  be 
guided  by  the  circumstances  of  where  the 
wad  usually  was  when  in  a  saleable  or  de- 
liverable state.  What  was  the  situation 
of  the  particular  lead?  or  in  what  state  of 
manufacture?  For  when  I  bargain  with 
you  for  goods,  I  naturally  desire  to  know 
whether  you  have  any  of  the  sort  .at  the 
time,  and  where  it  happens  to  be,  for  the 
purpose  of  ascertaining  when  I  am  likely 
to  have  it;  and  the  answer  to  such  an  in^ 
quiry  here,  was,  that  it  was  **  ready  for 
^ipment."  What  was  the  meaning  of  tbtl 
expression  ?  The  "  usual  place"  of  ship- 
ment was  stated  to  be  Gloucester  or  Liver- 
pool :  then  when  it  is  added,  that  it  was 
ready  for  shipment,  I  should  infer,  "ready 
at  Gloucester  or  IdverpooL"  If  that 
so,  then  the  jury  being  pat  in  the  aituation 
of  the  parties,  it  was  reasonable  for  them 
to  take  into  consideration  what  was  said 
by  the  broker,  and  to  measure  the  time  of 
transport  from  either  one  or  other  of  those 
ports, — taking  the  more  distant,  as  the 
matter  was  doubtful. 

LosD  AbimgbRjC.B. — Mr.  Baron  Parke, 
before  leaving  the  court,  infonped  qoe 
that  he  concurred  in  this  judgment. 


1838.     \    THE  ATXORNXT  OBNIUL  V. 

May  8,  J  picKARo. 

Legacy  Duty  —  Power  charg'mg  retU 
^statCt  jSxeeution  nf^ 

At  by  kit  will,  gave  and  devi$ed  certeun 
manors,  hereditaments,  and  tenements,  to 
certtun  tenants  for  life,  in  succeuion,  with  a 
poner  to  each  of  them,  when  in  possession,  to 
charge  the  estates,  by  will,  with  certain  an- 
nuities, amounting  altogether  to  750/.  a  year, 
in  favour  "  of  any  woman  with  whom  they 
might  respectively  have  intermarried,  for  her 
jointure,  and  in  bar  or  wUhout  being  in  bar 
tf  her  dower."  Some  time  after  the  death  of 
the  testator,  the  estates  descended  upon  a  te- 
nant for  life,  who,  by  his  willt  exercised  t^ 
power  if  appoiulnunt,  and  dmrged  the  e^atee 
with  the  aaaee  sum,  m  favour  of  his  wife. 

Held,  that  this  amvity  was  a  legacy, 
charged  upon  the  real  estates,  by  the  wtil, 


whieh  pealed  <Ae  pmtt  to  fiharge ;  msd  |A«f 
the  ease  was  the  same  as  if  the  f»er*pM  to 
whom  it  was  given,  by  the  eiceeutiom  of  the 
power,  had  beew  maUoned  by  name;  and 
thai  it  m^i  therefore,  Ai&fe  U>  legacy  ditty. 

This  wu  an  tnferroation  6]ed  b^  de 
Attorney  General  against  the  E^v.  C^orge 
Pickard,  the  defendant.    The  infbrmatioQ 
stated,  that  John  Trenchard,  by  hb  will* 
dated  the  4th  of  December  1815,  gave  and 
devised  certain  manors,  hereditaments,  and 
prenuses,  unto  Franos  John  Browne  aad 
the  Rev.  John  Morton  CoulsoQ.  their  heirs 
and  assigns,  to  the  aeveral  uaea,  opoa  and 
for  the  sevwd  trusts,  iateiiM,'and  par- 
poses,  and  under  and  subject  to  the  eeve- 
rid  powers,  provisoes,  conditions,  aad 
dedmtims,       and  tnbjeot  and  cfaft^H 
fd)le  to  certain  annuitiea  in  the  will  pvu- 
cularl^  mentioned,  to  William  T^reoawd 
and  his  assigns  for  life ;  and  from  and  iB»* 
mediately  alter  the  determination  of  that 
esute,  to  the  saul  tmsteet,  "in  trust  to 
pupport  the  contingent  uses  and  estates 
thereinafter  limitedt  and  to  prevent  the 
same  from  being  defeated  or  deytreyed, 
and  for  that  purpose  to  make  witries,  and 
bring  actions  as  occasion  shoiUd  require, 
but  nevertheless  to  permit  and  suAer  the 
said  William  Trenchard  or  bis  assigns» 
during  his  natural  life,  to  receive  and  take 
the  rents,  issoea,  and  profits  of  the  nwD0f% 
hereditaments,  uid  premises,  for  his  own 
use  and  benefit;"  and  from  and  immedi- 
ately after  his  decease,  to  his  first,  aecoad, 
third,  Iburtb,  «nd  er^ry  «tber  son  8ncee»- 
sively,  in  rem^uder,  ftc;  and  in  defiudl 
of  such  issoe,  to  the  use  of  lua  nepliew, 
Thomas  Pickard,  for  life,  then  (as  befitre) 
to  trustees,  to  preserve,  &c ;  and  after  bis 
decease,  to  bis  sons  successively  (as  be- 
fore) ;  and  in  def^lt  of  such  issue,  to  tbe 
use  of  his  nephew,  the  Rer.  Geivgie 
Pickard,  clerk,  and  his^aasigns,  for  and 
during  the  term  of  his  natural  life  \  and 
immediately  after  the  determination  of 
that  estate,  to  the  trustees,  to  suf^iort  ^ 
contingent  uses,  &c. ;  with  divers  other 
limitatioDS  over,  in  the  will  particolarly 
mentioned.   Tbe  testator  also,  by  hie  will, 
devised  9ther  ma^or*,  bfgeditanifnt»,  and 
premises,  Co  Uie  same  pmmu,  in  ikut  aaase 
order  of  auceession,  and  wiUi  dsn  anme 
powers  of  appointmeob  The  infitrauiMn 
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dull  proceeded  tbtu : — **  And  thewd  twr 
Mtor,  by  his  uid  will,  fur.ther  provided 
and  dedved,  that  it  should  be  lawful  for 
the  several  penons  who,  for  the  tiise  beiQi^ 
shoidd,  by  virtue  of  any  of  the  Iknitatioos 
thereinbefore  rantained,  be  io  the  actual 
possession,  or  entitled  to  the  rats,  issues, 
and  profits  of  the  sa>d  manors,  &c.,  there- 
inbefore firstly  and  secondly  devised  as 
aforesaid,  as  hereinbefore  meotiwed,  or 
any  of  them,  or  any  part  or  parts  thereof, 
by  any  deed  or  deeds,  instrument  or  in- 
struments, in  writing,  with  or  without 
power  of  revocation,  to  be  by  then  respec- 
tively sealed,  && ;  and  to  grant,  limit,  or 
anoint  unto  any  woman  or  women  re- 
spectively, with  whom  they  should  have 
been  respectively  married,  or  should  re- 
spectively, intiwnarry,  for  the  life  w  Uvea 
of  such  woman  or  woin»  reapectivdy,  and 
ibr  her  or  their  joiDture  or  respective  jotn- 
twies,  and  in  bar  or  without  being  in  bw 
of  her  or  their  dower,or  respective  dowers, 
any  annual  sum  or  yearly  rent-charge,  au- 
niul  sums  or  yearly  rent-charges,  not 
exceeding  in  the  whole  the  annual  sum 
thereinafter  mentioned— that  is  to  say,  as 
to  his  said  numors,  hereditacanits,  aiul 
premises,  therein  firstly  devised,  as  here- 
mbefore  mentioned*  any  annual  sum  or 
yewly  rent-chaiige,  not  exceeding  M60L ; 
and  aa  to  his  manors,  hereditaments,  and 
premises  tbernn  secondly  devised,  any 
annual  aum  «  yearly  rent-charge  not  ex- 
ceeding fiOOAi  for  the  life  or  lives  of  any 
fuch  woman  or  women  respectively,  such 
annual  sum  or  yearly  rent-charges  to  be 
issuing  and  payable  out  of,  and  to  be  re- 
SjMsctively  charged  or  chargeable  upon,  all 
or  any  part  or  parts  of  the  said  manors, 
hereditaments,  and  premises,  firstly  and 
secondly  devised  as  aforesaid,  to  be  clear 
of  all  taxes,  &c.,  to  be  paid  quarterly  or 
half-yearly,  as  the  person  or  persons  re- 
spectively exercising  the  said  powers 
should  think  fit,  aitd  should,  in  manner 
thereinbefore  mentioned,  direct  and  ap- 
point." The  information  then  stated,  that 
afterwards,  and  in  the  lifetime  of  the  said 
John  Trenchard,  to  wit,  &c.,  William 
Trendiard,  in  the  will  mentimed,  died 
without  issue;  and  that  die  said  John 
Trenchard  afterwards  died  on  the  lat  of 
January  1820,  without  alteriiu  or  revok- 
ing bis  will,  leavii^  Thomaa  Kckard  and 


.George  Kekard  (in  the  will  mentioned) 
surviving  him;  and  that  after  the  death 
of  the  testaUMT,  Thomas  Pickard  becaane 
entitled  to  the  premises  in  the  will  men* 
tiened*  and  entered  won  die  same :  Aat 
the  said  Thomas  PicLsrd,  whilst  Iw  was 
in  such  possession,  and  in  the  recnpt  of 
the  reata  and  profits,  to  wit,  on  the  6tb  of 
November  1 made  his  will,  and  thereby, 
in  pursuance  of  the  powers  given  htm  by 
the  will  of  the  said  John  Trenchard,  iq>- 
pointed  onto  the  use  of  Harriet  Pickanl, 
then  being  his  wife,  one  annual  sum  or 
yearly  rent-diarge  of  2d0i.,  during  her 
natural  life,  chaiged  and  chargeabb  upon 
the  manors  and  lands  firstly  above  de- 
vised fay  the  will  of  the  said  John  Tren- 
chard ;  and  the  said  Thomas  Pickard  also 
appointed  to  the  use  of  his  said  wife,  one 
other  annual  sum  or  yearly  rent-ohaige  of 
600Lt  during  her  natural  life,  Earned  and 
chargeable  upon  the  manors,  lands,  &c. 
by  the  will  of  the  said  John  Trenchard 
secondly  above  devised.  It  then  stated, 
that  the  said  Thomas  IHckard  afterwards, 
to  wit,  on  the  1st  of  September  1830,  died 
without  issue  male^  and  without  altering 
his  will  as  to  the  said  a^Kuntment,  leaving 
Harriet  Pickard  and  the  said  George 
Pickard  him  surviving ;  that  upon  bis  de- 
cease the  said  George  Picksrd  entered 
upon  the  said  manors,  premises,  and  heredi- 
taments firsdy  and  secondly  devised  by  the 
will  of  the  said  John  Trendiard,  and  be- 
came entitled  to  the  same,  sutgect  to  the 
legacies  by  way  of  annuitiea,  so  appointed 
to  be  paid  to  the  said  Harriet  Pit^rd.  It 
then  stated,  that  the  and  Harriet  Pickard 
was  a  stranger  in  blood  to  the  said  tea- 
tator,  John  Trenchard ;  that  at  die  time 
of  the  death  of  Thomas  Pickard  she  waa 
of  the  age  of  sixty -six  years;  and  that  the 
value  of  thetwo  legacies  was  5,616^. ;  and 
that  the  duties  which  should  and  ou^ht  to 
have  been  paid,  in  respect  of  the  said  be- 
quests to  the  said  Harriet  Pickard,  amount- 
ed to  561/.  4<.  That  the  said  George 
Pickard,  having  entered  into  and  become 
possessed  of  the  said  manors,  &c.  subject 
to  the  said  bequesU  to  the  said  Harriet 
Pickard,  before  the  exhibiting  of  the  infor- 
matim,  paid  and  satisfied  unto  the  said 
Harriet  Pidtard,  the  annuities  so  iqipointed 
for  (bur  years  next  succeeding  the  death  of 
Thomas  Pickard,  widiout  having  received 
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or  deducted  the  duty  chargeable  thereon, 
the  said  duty  not  having  been  first  duly 
paid  to  his  Majesty ;  whereby,  and  by  force 
of  the  statute  in  such  case  made  and  pro- 
vided, the  said  George  Pickard,  so  being 
entitled  toi  the  said  several  manors,  tene- 
roents,  and  hereditaments  as  aforesaid, 
subject  to  the  said  last- mentioned  legacies, 
became,  and  was,  and  still  is,  liable  to  pay 
tohissaid  Maje8ty,the8«idsumof56U.  4«.( 
being  the  amount  of  the  said  duty  so  due 
and  payable  in  respect  of  the  said  legacies, 
to  wit,  &c. 

There  was  also  a  count  for  the  penalty ; 
also  one  for  certain  stamp  duties ;  and  an* 
other  upon  an  account  stated. 

To  the  first  count,  there  was  a  general 
demurrer  and  joinder.  The  defendant 
stated  as  his  grounds  of  argument,  that 
Mrs.  Pickard  (the  jointress)  was  not  an 
object  of  the  bounty  of  the  testator,  John 
Trenchard,  and  that  therefore  the  legacy 
duty  did  not  attach.  Secondly,  that  the 
rase  was  not  within  the  letter  or  the  spirit  of 
the  Legacy  Duty  Act,  as  Mrs.  Pickard  was 
neither  specially  named  nor  described  in 
tlie  will  of  John  Trenchard. 

The  points  on  behalf  of  the  Crown  were 
stated  to  be^ 

■  First— That  M'rs.  Harriet  Pickard,  the 
appointee  of  the  powers  created  by  the  wiH 
of  John  Trenchard,  took  the  annuities  in 
the  first  count  mentioned  by  the  gift  of  the 
said  John  Trenchard. 
•  Secondly— That  the  defendant  was  the 
person  chargeable  with  such  duty,  he  being 
entitled  to  the  real  estates  in  the  said  first 
count  mentioned,  subject  to  the  said  an- 
nuities. 

Tilts  case  was  argued  in  Hilary  term 
last,  by— 

Erie,  in  support  of  the  demurrer. — The 
question  is,  whether  the  defendant  is  liable 
to  pay  any  legacy  duty  to  the  Crown  in 
respect  of  this  rent>charge  to  Mrs.  Harriet 
Pic^  laxd,  created  under  the  powers  of  ap- 
pointment to  the  tenants  for  life,  contained 
in  the  will  of  John  Trenchard.  That  will 
grants  to  divers  persons,  in  succession,  an 
estate  for  life,  and  annexes  to  that  estate 
for  life,  to  each  of  those  persons,  a  power 
of  granting  a  rent-charge  in  favour  of  any 
woman  or  women  with  whom  they  may 
intermarry,  if  such  woman  or  women  should 
survive  them.    The  defendant  contends, 


upon  the  facts  disclosed  upon  the  face  of 
the  case,  and  upon  the  statutes  under  which 
the  Crown  claims  this  duty,  that  he  is  not 
liable  to  pay  anything.  The  object  of  the 
testator's  bounty,  the  person  to  whom  he 
gives  anything,  is  the  tenant  for  life  for  the 
time  being;  and  it  was  bis  inteBtkm  to 
enable  the  tenant  for  life  to  make  a  mar- 
riage  settlement  hy  a  rent-chn^  suitable 
to  the  poBsesior  of  the  manors  and  heredi- 
taments, and  that  thrs  rait-chsi^e  m^ht 
be  a  matter  to  pass  for  valuable  considex- 
ation,  from  the  tenant  for  life  to  the  person 
he  was  about  to  marry.  Tbatwhieh  panes 
from  the  original  testator  is  not  the  grant 
of  any  money ;  but  he  gives  to  each  tenant 
forlifea  power  of  raising  a  rent-charge,  and 
deducting  it  out  of  the  esute  of  the  suc- 
ceeding tenant  for  life.  It  cannot,  therefore, 
be  strictly  stated  that  the  testator  gave  a 
gifl  of  money  to  any  one.  It  is  not  stated 
whether  Thomas  Pickard  married  in  the 
lifetime  of  the  testator;  but  it  is  coDtmd- 
ed  by  the  Crown,  that  it  is  to  be  taken 
ka  if  John  Trenchard  had  said  in  hn  will, 
'I  give  Harriet  Pickard  750/.  per  aninnn;* 
and  that,  whenever  a  rent-chai^  ia  creat- 
ed for  any  woman,  it  ia  a  renc-diaige 
given  by  John  Trenchard.  By  55  Geo.  S. 
c.  1 84.  sch.  part  '9.  *  L^cies,'  it  ii  stated 
what  duties  are  to  be  paid : — "  For  every 
legacy,  specific  or  pecuniary,  or  of  any 
other  description,  of  the  amount  or  value 
of  ZOt.  or  upwards,  given  by  any  will  or 
testamentary  instrument  of  any  person  who 
shall  have  died  eAer  the  5th  of  April  1 8^ 
either  out  of  his  or  her  personal  or  move- 
able estate,  or  out  of  or  charged  upon  bii 
real  or  heritable  estate,  or  out  of  any 
monies  to  arise  by  sale,  mortgage,  or  other 
disposition  of  bis  or  her  real  or  heritable 
estate,  or  any  part  thereof,  and  miath  shall 
be  paid,  delivered,  returned,  satisfied,  or 
discharged,  after  August  31,  IfilSf^wfaeve 
it  shall  have  desceiKled  to  a  brother,  so 
much  duty ;  and  where  to  a  sister,  so  much, 
&c.  And  where  it  shall  have  been  giva 
or  devolved  "  to  or  for  the  benefit  of  any 
stranger  in  blood,  a  duty  at  and  after  the 
rate  of  10/.  per  centum  on  the  amount  or 
value  thereof."  It  further  states,  "  And 
all  gifts  of  annuities  or  by  way  of  annuity, 
or  of  any  other  partial  benefit  or  interest 
out  of  any  such  estate  or  effects  as  afore- 
said, shall  be  deeinetl  legacies  withia  the 
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intent  and  nwaning  of  thii  schedule.?  The 
words  being,  any  legacy  spedftc  or  pe- 
cuniary," it  is  submitted,  nospeciOc  chattel 
passed  by  the  will,  nor  any  money,  but 
only  a  power  of  creating  a  rent-charge, 
which  would  be  money  when  it  was  rused. 
The  750^.  is  not  given  by  John  Trenchard, 
but  is  afterwari^  tal^en  out  of  the  real 
estate,  which  had  all  passed  from  him,  by 
the  tenant  for  life :  that  sum  cannot  be 
called  a  l^acy,  within  the  words  of  this 
s<^edule.  But  further,  the  stat.  45  Geo.  S. 
c.  HH.  Bs.  i,  and  5.  (1),  are  relied  upon  by 
the  Crown,  though  it  is  submitted  that  car- 
ries their  aijgument  no  further.  This  is  a 
gift  of  money  chargeable  on  the  real  estate, 
and  is  not  a  gift  from  John  Tiencluird,  hut 
arises  at  a  subseqnent  period.  Another  sta- 
tute, 36  Geo.  3.  c.  £2.  sa.  7  (2)  and  8»  is 

(1)  Section  4.  •'  Everr  gift  by  any  will  or  tes- 
tamentary inslrunieDt  of  any  person  dying  after 
lbs  passing  of  this  act,  whiefa,  by  Tirtaa  of  any 
neb  wilV  or  teataiiMntary  inatminsnt,  sball  ba?« 
cSect  or  be  satiaGed  out  of  th«  personal  estate  of 
■neb  person  so  dying,  or  out  of  any  personal  estate 
wbicb  sncb  person  sbu)!  bare  power  to  dispose  of, 
or  as  be  or  she  ahstl  think  (it,  or  which  sball  bare 
bwn  charged  .upon  or  made  payable  out  of  any 
real  Mtste  of  tba  psraon  so  dying,  or  whicb  such 
psrsOTi  may  bare  tlte  power  to  dispose  of,  wbetber 
the  same  aball  be  given  by  wuy  of  annuity  or  to  any 
other  form,  sball  be  deemed  and  tatten  to  be  a 
legacy,  witbia  the  tni«  intant:and  meaatngof  this 
act:  Provided  always,  that  nothing  herein  con- 
tained shall  be  conairued  to  extend  to  the  charging 
with'  the  duties  by  this  act  grunted,  any  specific 
sam  or  turns  of  money,  or  any  share  or  proportion 
tlwTMf,  obargod  by  any  marriage  asttleuiMil,  or 
deed  or  deeds,  upon  any  real  eal&te,  in  any  oase  in 
which  any  sucb  sum  or  sums,  or  share  or  propor- 
tion thereof,  sball  be  appointed  or  apportioneo  by 
any  will  or  testamentary  instrument  under  any 
powar  given  for  that  purpose  by  aoy  aueb  macriago 
aettleneat,  deed  or  deeds." 
,  Section  5.  **  And  be  it  further  enseted,  that 
Ibe  dutiea  hereby  granted  on  l^aeirt,  or  charged 
upon  or  made  payalrie  out  «f  any  real  astat*.  or  Mt 
of  any  nionias  to  mrise  by  tba  sale  of  any.  real 
•state,  or  upim  reaidufs  or  parts  or  abarea  of  resi- 
dues of  any  anch  mooiea,  aball  b«  accounted  for, 
■HMwered,  and  paid  by  the  trustee  or  tmataea  to 
wbon  the  real  estate  ahaU  be  darisad.oatof  which 
the  lagac^  or  legaciea.  or  ahare  or  fares'  of  any 
motiey  anaing  out  of  the  sale  or  mortgage  or  other 
disposition  of  such  real  estate,  shall  be  to  be  paid 
or  satisfied;  or  if.thare  sball  be  no  tnatees,  then 
hy  the  paraoa  or  persona  •■titled  to  such  real 
Bul^act  to  say  sneh  l^aey ,  or  by  the  panon 
or  peraoM  snpowsred  or  required  to  pi^  or  satiafy 
iwy  aucb  Irgacy." 

(i)  Section  7.  "  And  be  it  farther  enacted,  that 
•ay  gift  by  any  will  or  testamentary  ioatmment  of 
any  person  dying  after  the  passing  of  ibis  act. 


also  referred  to  by  the  Crown.  Section  8. 
merely  provides,  "that  where  any  legacy 
duty  is  payaMe,  a  certain  table  shall  be 
reierred  to,  to  ascertain  the  amount."  The 
intention  was.  to  lay  the  duty  on  the  money 
received  from  the  testator,  and  that  the 
person  receiving  it  should  he  made  liable 
to  a  tax.  Here,  the  attempt  is  not  to  im- 
pose the  tax  upon  a  donee  of  the  testator, 
hut  upon  a  pexaon  standing  in  a  totally 
distmct  situation. 

[Lord  Abinobr,  C.B.— Suppose  a  tenant 
for  life  in  succession,  about  to  be  married, 
made  use  of  this  power  to  give  a  jtnnture 
to  bis  wife  by  a  marrif^  settlement,  tot 
which  a  coosideratien  was  received,  she 
would  be  a  pnrduuer :  could  it  be  said  she 
was  liable  to  10^  per  cent,  duty?  If  I 
understand  it,  the  argument  of  the  Crown 
goes  to  that  extent.] 

Secondly,  upon  the  cases  which  have 
been  already  decided,  this  is  not  a  gift  of 
my  money,  nor  a  gift  by  the  testator  to 
this  party.  The  most  material  case  is  The 
Mtomey  General  v.  Jackson{ji).  There, 
the  testator  named  the  sum  to  be  paid  out 
of  his  estates,  and  the  individual  to  whom 
it  should  be  paid ;  and  it  was  contended, 
that  it  was  a  devise  of  real  interest,  and 
not  liable  to  the  legacy  doty  ;  but  it  was 
held,  upon  the  words  referred  to  in  the 
schedule,  that  it  was  a  gift  by  way  of  an- 
nuity, or  a  personal  interest  out  of  land. 
The  same  obserrations  apply  to  Stom  v. 
Davenport  (4)  and  Halet  v.  Freemain  (5). 
Two  of  these  eases  do  not  touch  the  present 

which  shall,  by  virtue  of  such  will  or  testamentary 
iaMntment,  have  efiect  or  be  aaliafied  out  of  the 
psraiMial  estnts  of  such  pencm  so  dying,  or  oat  of 
any  personal  estate  which  such  peiaon  idiall  have 
power  to  diapoKO  of,  ns  he  or  she  aball  think  fit, 
aball  be  deemed  and  uken  to  be  a  legacy  witbin 
the  intent  anil  meaning  of  this  act,  whether  the 
same. shall  be  given  by  way  of  annuity  or  in  any 
other  fam,  and  wbetber  the  same  sball  be  charged 
only  on  sunh  peraonni  estate,  or  charged  alao  on 
real  eslsto  of  the  teatator  or  taatatrix  who  sball 
give  the  same,  except  ao  Ar  as  the  same  shall  be 
paid  or  satisfied  out  of  sucb  real  estate,  in  a  due 
execution  of  the  will  or  teatameaury  instrnmant 
by  which  the  same  ab^l  b*  givm;  and  every  gifit 
which  aball  bare  effoot  as  a  donation  mmU  entuA 
shall  also  be  deemed  a  l^acy  within  the  intent 
end  meaning  of  this  act." 

(S)  S  Cro.  &  J«r.  101 ;  a.c.  1  Uw  J.  Rep.  (n-fl.) 
Excb.«l. 

(4)  5  B.&  Ad.^9. 

(5)  1  Bcod.  it  Uing.  391. 
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oBe  Ki  an,  hemg  gifts  of  annuHia ;  mtA 
mth  respect  to  Stam  r.  i)aiwjttwf<,  nfaieh 
u  the  nnreat,  that  la  clearly  dhtinguiah- 
able,  by  the  name  of  the  party  being  «pe- 
ci&edt  and  tbe  creation  of  me  sun  of  money 
as  an  wmuity  whidi  was  to  pass,  and  tlw 
amount  to  be  subject  only  to  the  regiUation 
of  the  husband.  It  is  stitted  on  the  part  of 
the  Crown,  that  the  instnusunt  executing 
the  power  is  to  be  taken  aa  part  of  the  in* 
strument  creating  the  power,  and  that' 
this,  therelbre,  is  to  he  taken  as  part  of  the 
will  of  John  Trenchard.  fiut  there  an 
several  cases  where  those  iostrunents  have 
been  held  to  be  separate — Bartlett  v.  Rmmt- 
dni(6).  Hard  r.  Fleteher{l),  Swmjlon  v. 
QmHe€yi&\  The  Duke  of  Mariborougk  r» 
Lord  GodolfAm  (9).  It  is  tlierefiMe  sub- 
iniMedf  that  thoi^gh  the  propfwitisa  be 
general,  and  «ie  which,  under  die  Stntnts 
of  Uses,  is  famiHar,  that  the  iostniment 
cieadiw,.  and  that  exeenting  the  power, 
are  to  be  looked  upon  as  tlte  saaae;  yet 
there  are  many  thnags  to  shew  that,  for 
many  purposes,  they  were  contemplated  as 
separate  and  distinct  iostruaiaBtB.  The 
widow  of  Thomas  Ptckard  takes  under  the 
will  of  her  husband.  He  being  (fesitoaa  to- 
{Dovide  for  her,  makes  a  gift  for  her,  and 
gives  her  750^  a  year.  She  cannot  be  and 
to  have  received  tiiat  firam  John  Tien* 
«hard.  No  argument  caa  be  relied  upon, 
taken  from  the  18th  section  (10>  of  the  . M 

<6)  t  Ksbr,  Jtro. 

(7)  DotiK.4S. 

(8)  S  Ves.  MB.  413. 

(9)  lUd. 

(10)  Ssetiea  18.  "And  ba  it  ftirdisr attaatsd. 
tut  whtm  ujr  iBgwy,  or  the  zMidtw,  'Or  any  pirt 
of  (haruidoeofa^  pafmsl  Mtrte,  ■hall  bo  nb- 
joeted  to  any  powor  of  appoiiitmeiit  to  or  for  the 
MMfit  of  anj  ponon  or  panona  apoeially  nainvd 
or  daMribod  a>  objeota  of  anoh  powar,  saofa  pro-- 
parly  akalt  ba  shared,  with  duty  aa  pmptrty- 
givan  to  diffaient  penosa  in  aaeoaanoa ;  and  ia  ao 
ahargiDg  aocli  du^,  not  only  Aa  peTaoo  aad  par* 
aona  who  aball  Uka  pnviouc  or  aubject  to  sneh 
powar  of  appointBent;  but  ala»  any  panoa  or 
paraona  who  aball  taka  aodar  or  in  dafiialt  af  any 
•uch  q>poiBtm«it.  wfctn  and  aa  they  ■hall  ao  taka 
raapaeliTdy.'ahaU,  in  raapact  of  thair  aavaral  in- 
toaata,  waatbar  pranona,  or  sabjoct  lo,  or  nndar, 
m  in  la^aot  of  aooh  appoiaunonlv  ba  tAargad  with 
tha  sasM  duty,  and  in  th*  aaiaa  -  nanoee,  aa  if  tha 
sama  intaraau  had  been  (pTaa  to  hia,  her,  or 
thanr  raepaotiTaly  in  and  by  tha  will  or  teata- 
uentary  oiapoaition  cootaioing  anch  power,  in  thei 
aana  ordar  and  coorao  of  aueewakii  aa  Awil  taka 
plaea  nndar  and  by  viitos  trf.  sadl  power  of  ap- 


Geo.  9.  e.  f  9,  as  dwt  doea  mt  rdal*  i* 
chai^  «pan  land^  bat  it  imfy  looks  to  a 
legacy  given,  and  the  whole  of  Aat  Icgaey 
is  considered  as  dispoeed  of.  That  was 
before  a  doty  en  real  prapertywms  psiyable 
at  all.  But  thia  is  a  gift  to  Thomas 
Pickard,  aad  be  is  to  set^t  the  objects  of 
his  bounty.  It  is  not  a  gift  of  money  by 
John  Trenchard,  bat  a  ^vise  of  a  free- 
hold interest,  with  the  power  of  gnutt^ 
a  rent'Cbarge ;  and  on  a  case  of  that  de- 
scription, tbougb  the  power  is  exeeoted 
by  will  afterwards,  the  daty  does  not 
attach. 

JHotJit  (Solicilgr  Genefml ),  oontriL— This 
case  tunw  endnify  upoo  die  censtmction 
of  the  S6  Geo.  a,  and  the  M  Geo.  9,  and 
the  seetien  in  the  aehedsAe* 

[LoRB  ABweHi  C.B^The  99  Geo^  «, 
has  no  relation  to  charges  on  landa.] 

The  question  will  be,  what  would  be 
the  construction  of  the  S6  Geo.  3,  between 
the  passing  of  tbM  statute  aad  the  Mtbf 
ud  arguing  this  as  if  it  were  a  gift  in 
these  words,  except  that  it  were  out  of 
perstmal  and  real  estate — on  the  gift  of 
laad,  there  i»  no  legacy  dttty ;  bus  whea- 
ever  a  charge  upon  land  comes  into  em, 
there  the  legacy  duty  attaches  upon  that 
charge.  The  real  question,  therefiwe,  ii^ 
whether  this  is  a  charge  upon  this  land 
within  the  meaning  of  ^  scetutn.  I«t  ic 
be  supposed,  that  instead  of  giving  real' 
estate,  there  had  been  a  gift  to  traMea  oC 
peraowd.  estate,  upon  trust  to  pay  tiw  eeatv 
and  proAta'  ttf  William  Pickard  for  IHb, 
with  remahider  to  his  ehiUien,  thw  with 

paiatnant.-oaio'.dahaltof  axaoMlaathanDf  aalba 
eaae  may  happen  to  be ;  aad  wbate  nay  ptofatly 
■hatt  ba  fivaa  for  any  luaibad  iatataal,  mi  a 
genaraf  and  dmdnta  power  appointinaat  ahrfl 
alan  be  gima  to  any  paraon  or  paraona  Xo  whoa* 
tha  praparty  wonid  not  baloBg  ia  da^lnitt  <^  aaob 
a^oiotmant,  anoh  pimertf ,  opao  tha  aaeaetiaa  «f 
■ueb  power,  aball  be  ohargad  with  tha  aaaM  daty. 
and  in  the  samo  leanner,  aa  if  tha  **mi\  prupn^ 
had  baea  uRnadiat^  given  to  Aa  ponoe  or  aar- 
aone  hanog  and  axaoaing  aoc^  poweri  after  aHow* 
iag  any  dot^baJwe  paid  in  leapeat  tbeieaf ;  wad 
whai«  «iy pi^tei^  aball  be  giwa  with  ai^  each 
general-  paneerof  ^ppolBtauBt,  which  property,  in 
dbfralc  rf  spiwiaiiaaut,  will  beltaiK  to  tba  p—aa 
or  poaoM  to  wham  aodi  power  aMl  alss  ba  giaaib 
aaidi  property  ahaU  ba  ahaagad'  widi  mi  Ml  f^r 
the  dnty  by  tbia  act  impMod,  in  the  ana  moaar 
aa  if  Bttdi  pmparty  had  baan  given  to  each  peieaa 
or  pereaaa  abaolataly  in  tha  Wat  iaatsaca,  whhoM- 
audi  power  of  sppeiauasnt." 
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reaiuUer  to  llMnmu  Piekard  for  Kfir,  and 
fit  his  deatli,  to  his  children,  whh  power  to 
•ThaamM  Pkkard  to  appoint  to  hit  wife 
fGOL  Attention  has  been  called  to  the 
7th  teoCion  of  tl»  36  Geo.  3.  c.  Si,  the 
effeet  of  wfaidi  is,  that  any  gift  hy  will 
ikhnA  is  satisfied  out  of  persmal  estate,  is 
to  be  deemed  a  legacy,  and  liable  to  duty. 
Bat  it  is  and,  this  is  not  a  gift  winch  the 
pmhj  akn  by  virtue  of  such  will  or  testae 
mentaiy  inatminent,  bat  that  he  takes  it 
by  Tirtne  of  tbt  will,  and  an  aot  done  mt- 
terwards — namely,  the  instrament  ekeont- 
ed.by  the  husband,  Thomas  Pickard.  But 
ptill  he  takes  mtder-  the  will,  according  to 
die  lrtt6  intent  of  the  act.  Cases  lure  been 
referred  to,  to  shew,  that  for  many  pur- 
poses the  act  of  ex^uting  the  power  is  a 
separate  aot ;  fant  the  whda  nature  of  the 
tFSnsaetion  must  be  looked  at,  to  see 
whedier  the  two  are  to  be  atiaciied  or  not. 
No  serioas  difficulty  could  arise,  evca  if 
the  7tfa  scetion  w«c  tlw  oidy  onei  but  the 
16th  seetion  exhausts  every  possible  casei 
mad  plaoes  this  case  in  a  clear  point  of 
Ticw.  Only  three  instaooes  of  a  power 
^appeistaenC  can  be  kttggeated— Firsts 
a  peraoB  may  have  a  tkuited  intereat,  with 
a  power,  anbjtet  to  that  interest,  to  «a>- 
pomttooertainreatrictcddatkea;  seeoodly, 
a  penen  may  have  •  Umted  interest,. wiu 
an  absolatc  power  of  appointing,  as  he 
may  think  fh ;  or,  thinUy,  a  pcnon  may 
have  a  limitBd  interest,  and  another  perton 
an^  have  the  power  of  making  the  ap- 
piriatmeat.  Certaia  other  clauses  having 
provided  for  other  contingencies,  the  18th 
seotian  provides  for  the  case  of  parties 
taking  in  8Beceaeien>  "that  whese  my 
legaey,  m  the  restdue,  or  any  part  of  the 
residae  of  aay  persoiiai  estatei  shall  be 
salneeted  to  any  power  of  appointment,  to 
or  in  dm  benefit  of  any  person  or  pcraena 
spiscially  named  or  described  as  otgects  of 
sneh  |>ower,  such  property  shsU  be  ofaarp* 
•d  widi  dnty,  as  property  ginn  to  dif- 
ferent person*  in  anceessiott."  It  cannot 
be  tha  meaning  of  the  act,  that  the  indi*> 
vidual  must  be  named  1^  the  testator :  it 
ia  clear,  the  wife  comes  within  the  list  of 
persons  **  specially  aamed  or  described"-" 
that  is,  fittmg  a  pavUcuIar  character.  If  it 
were  to  a  party  for  life,  with  rtsmdnder  to 
dto  widow  of  ai^  oneof  his  futocechildren, 
•r  to  his  own  wife,  if  he  thinb  At,  and 
Nsw  Sbsibs,  VII.— Bxcbeq.  Fl. 


then  to  hts  nepheifr's  wife,  it  is  submitted, 
sndi  cases  are  clearly  within  the  statute — 
that  is,  a  reudae  or  l^aey,  and  subject  to 
a  power  of  appointment  for  the  benefit  of 
a  person  specially  deseribed  m  dw  objeet 
of  the  testator's  bounty.  The  meatting  of 
(he  section  is,  ^t  the  duty  shall  be  charg* 
ed  just  as  if  there  had  been  a  gift  to  Thomas 
Pickard  for  his  life,  with  remainder,  as  to 
7601.  a  year,  to  his  wife  for  her  Ufe,  with- 
out any  power,  remainder  to  children,  if 
there  had  been  any,  with  remainder  over. 
The  clear  intention  is.  to  exhaust  every 
posnUe  case.  Suppose  the  wktHa  of  die 
present  estate  had  been  bequeathed  to  one 
pf  die  royal  family,  with  a  power  to  vp' 
point  an  annuity  to  aay  servant  of  hii,  end 
he  were  to  appoint  an  annuity  of  760L  a 
year,  the  estate  that  comes  to  a  member  of 
the  royal  family  pays  bo  legaey  duty,  can 
dwre  be  a  doubt  that  would  be  m  appoint^ 
ment  to  a  limited  class  described— lumcly, 
derranto  of  the  royal  family  ?  This  view 
is  supported  by  die  cases  whidi  have  been 
iited^Tbe  tittonuy  Qmeral  v.  /ncAnm^ 
end  Sian  v.  Demenfori.  It  is  true,  in  the 
latter  caae,  it  whs  not  decided  that  legacy 
duty  was  payaUe  at  aU ;  but  having  been 
pai^  the  questim  was,  whether  it  was  pnd 
by  the  rnfat  persons.  But,  from  the  lan- 
guage of  Lord  Denman,  C.J«,  that  wae 
tha-e  considered  as  a  decided  p<nnt. 

[Pabkb,  B.— ^By  the  9di  section  bt  the 
4£  Geo.  3,  alt  the  powers  of  the  36  Geo.  3. 
are  to  be  eonsidered  as  introduced  there.! 

[Loan  AmNOEa,  C.B.— I  think  the  real 
question  is,  whether  this  is  not  the  ereataoli 
of  a  charge  by  Pickard.] 

Erie,  io  reply. -^That  is  So,  as  it  is  not 
possible  to  consider  this  as  a  devise  by 
John  Trenchard  to  Harriet  Pickard  j  thai 
must  turn  apan  tha  words  tbemseivas. 
The  gift  is  to  trustees,  one  after  another. 
Did  Harriet  Pickard  tdte  a  gift  of  money 
from  John  Trenchard  t  The  testator  gave 
to  a  very  Inmted  daas,  and  independent  of 
the  teetator  himeel^  and  every  me  iade- 
pendent  of  the  other,  whenever  they  should 
choose  to  mark  with  respect  their  respec- 
tive wires.  The  defendant  may  argue  in 
this  olse,  thsft  on  Thomas  Pickard  becom- 
ing actual  tenant  for  life  of  this  property* 
he  migiu:  have  entered  into  a  treaty  with 
Harriet,  as  to  the  terms  on  whkh  he  wonld 
exeteise  this  very  power  of  joiatoring.;  tin 
sc 
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probability  was,  that  her  friends  would 
give  10,000/.  or  20,000/.  in  consideration 
of  the  grant  by  her  marriage  settlement,  of 
this  750/.  to  Harriet  Fickard,  and  she 
would  be,  to  all  intents  and  purposes,  a 
bond  Jide  purchaser  for  the  value  of  this 
rent-charge,  charged  by  virtue  of  the  title- 
deeds,  and  Thomas  Pickard,  her  husband, 
would  have  become  entitled  to  the  consi- 
deration paid  to  him.  Could  it  be  said,  by 
the  Legacy  Office,  that  Harriet  Pickard 
was  in  the  receipt  of  a  gratuitous  gift  of 
750/,  per  annum,  from  a  stranger  in  blood, 
and  therefore  that  10/.  per  cent,  was  to  be 
chained  upon  the  total  value  t  Looking  at 
that  which  ia  charged  upon  this  informatioD, 
and  the  consideration  which  may  have  ex- 
isted in  this  case,  which  is  not  fairly  negs" 
tived  on  the  part  of  the  Ccown,  this  rent- 
charge  is  not  liable  to  duty.  It  is  sub- 
mitted, that  the  Crown  have  not  made  out 
their  case  ;  that  under  the  18th  section, 
the  last  tenant  for  life  had  this  beneficial 
interest  in  him ;  that  he  has  executed  the 
power  under  the  clauses  of  the  will,  and 
given  this  rent-charge  to  his  wife,  clear  of 
all  taxes  and  deductions  whatever.  Then, 
if  the  18th  section  ia  to  be  made  applica- 
ble, a  great  hardship  arises.  If  thia  iady 
ia  a  persoa  specially  described  as  an  object 
of  the  testator's  bounty,  the  duty  ought, 
undoubtedly,  to  All  upon  her ;  but  the 
750/.  being  given  clear  of  all  deductions ; 
the  5th  section  of  the  45  Geo.  3.  may  be 
prayed  in  aid,  which  says,  "  that  where 
the  duty,  charged  within  the  meaning  of 
that  statute,  cannot  be  obtained,  failing  the 
trustee,  or  failing  the  heirs,  the  tenant  may 
be  resorted  to."  That  would  operate  hardly 
upon  the  defendant,  who  is  the  succeeding^ 
tenant  for  life,  and  who  is  intended,  by  the- 
tcatator,  to  have  the  whole  use  and  benefit' 
of  this  for  life,  minus  the  750/.,  which  the 
preceding  tenant  for  life  is  etubled  to 
charge  for  the-  benefit  of  his  widow.' 
The  9th  section  of  the  45  Geo.  3.  would 
clearly  apply  where  the  corpus  of  the  pro-' 
perty  had  been  made  chai^eable,  and  if 
eould  not  be  contended,  that  if  the  teatator 
had  created  a  rent*charge  of  750/.  per' 
annum,  and  given  it  to  Mrs.  Pickard,  that 
would  not  have  been  asumof  money  given 
by  the  testator.  This  is  a  gift  out  of  real 
property,  which  is  exempted  from  the  duty. 
It  was  a  devise  of  red  property,  with  a 


power  to  create  a  rent-dwge,  wkidi  is  s  • 
freehold  right,  to'  difibrent  tenants  tat  U(t, 
and  inasmuch  as  me  ofthoae' tenants  gave 

a  sum  of  money  to  his  wife,  which  operates 
upon  the  original  title,  it  will  not )»  held, 
that  that  is  to  be  considered  as  a  part  of 
the  will  creating  the  power,  which  would 
be  clearly  contrary  to  the  meaning  of  the 
legislature  in  this  act.    The  testator  not 
having  nametl  the  party  to  take  under  that  ' 
power,  it  is  impossible  to  construe  an  in-  - 
dividual  so  taking,  a  legatee  4irthe.ori-v- 
ginal  testator. 

Cur,  mb.  mft. 

The  judgment  of  the  Court  was  now 
delivered  by — 

LoED  AsmasB,  C.B. — This  wu  an  in* 
formation  filed  by  the  Crown  for  Ae-pn- 
pose  of  recovering  legacy  duties,  and  (be 
question  raised  upon  the  demurrer  arose 
upon  these  fiicts.  By  the  will  of  a  gen- 
tleman, whoae  name  waa  mentioaed  in  the 
pleadings,  there  was  a  power  to  each  te* 
nant  for  life,  in  succession,  to  charge  the 
estate-  with  ceruin  annnities,  amountiDg 
altt^ether  to  750/.  a  year,  by  way  of  join- 
ture. It  seems  that  the  estate  came  into 
the  hands  of  Pickard;  and  the  question 
was,  whether  this  charge  is  liable  to  legacy 
duty.  The  ease  was  M>ly  argnad  on  both 
sides,  and  we  are  of  opinion  diat  the  Crown 
is  entitled  to  judgment  upon  thiadeflnirTer- 

There  can  be  no  doubt  that  an-  aamity 
is,  by  the  definition  in  the  hegaej  Act,  a 
legacy;  the  question  then  is,  whether  this 
annuity  or  l^cy  must  be  considered  as 
cliarged  upon  the  real  estate,  by  the  tes- 
tator, who  gave  the  power  to  charge  it,  or 
by  the  testator  who  exercised  that  power. 
Nothing  can  be  better  settled  than  the  ge- 
neral rule,  that  interests  created  by  the 
execution  of  a  power  take  efifeet  precisely 
in  the  same  manner  as  if  created  by  the 
instrument  whieh  gives  the  power.  This 
waa  admitted  by  die  defendant's  counsel 
in  ailment;  but  he  ooatended,  thnt  there 
were  exceptions  to  thu  rule,  whidi,  he  aaid* 
was  at  best  but  a  fiction  of  the  law,  md 
that  whenever  the  substantial  ends  oS  jua- 
tice  required  it,  an  exception  should  take 
place.   But  the  only  excepticHis  to  the  ge- 
neral rule  are,  first,  where  the  queatioa  of 
time  becomes  important ;  thus  in  the  caee 
of  Tbe  Duke  of  Mmrlboromgh  v.  Lord  Ge- 


Digitized  by  Google 


EASTER  TERM,  IftSS. 


195 


db^pjUw,  it  was  held,  by  Lord  Hardwidte, 
that  the  penon  taking  by  execotioo  of  a 
power,  whether  of  realty  or  personalty, 
takes  under  the  authority  of  that  power, 
and  in  like  manner  as  if  his  name  and  in- 
terfsts  had  been  specified  in  the  instrument 
giving  the  power,  but  not  from  the  date 
of  the  power.  Thus,  Lady  Sunderland, 
who  had  a  power  by  the  will  of  her  hus- 
band _to  appoint,  by  her  own  last  will  and 
testament,  the  sum  of  SO.OOOf.,  in  which 
she  had  an  interest  for  life,  to  such  of  his 
children  as  she  thought  proper,  having  by 
her  will  appointed  portions  amongst  the 
children,  of  whomi  two  died,  in  her  life- 
time,' it  was  held,  by  Lord  HardwickCi 
that  there  was  no  appointment  whatever 
respecting  these,  and  that  she  must  be 
taken  so  to  have  intended,  as  she  did  not 
npon  her  death  alter  her  will..  In  this  case, 
therefore,  the  children  who  did  take  under 
the  power,  took  in  like  manner  as  if  they 
had  been  appointed  by  their  father's  will, 
creating  the  power,  to  take  their  respective 
shares  on  the  death  of  Lady  Sunderland. 

The  second  exception  is,  where  the  in- 
■trnment  executing  the  power  has  not  been 
duly  roistered,  (the  land  being  in  a  regis- 
ter county,)  to  avoid  mesne  incvmbranees. 
That  was  the  case  of  SwaJUm  v.  Qnftoey, 
where  a  party  having  executed  by  deed 
a  power  to  charge  his  lands,  afterwards, 
and  before  the  deed  was  registered,  granted 
a  mortgage  of  the  lands  to  secure  money 
borrowed.  It  was  held,  by  the  Master  of 
the  Rolls,  that  the  case  was  precisely  within 
the  terms  of  the  Register  Act,  and  was  a 
question  of  priority  between  two  incum- 
brancers. 

The  third  case  of  ex^ption  is  that  of 
the  execution  of  a  power  to  convey  lands 
under  such  circumstances  as  to  make  the 
conveyance  fraudulent,  under  the  statute 
of  Elisabeth.  This  is  aaid  by  counsel, 
argtm^  in  X  Vet*  65,  to  have  been  con- 
sidered by  Lord  Hardwicke  as  a  convey- 
ance of  lands,  within  the  statute ;  but  this 
is  only  to  say,  that  a  man  cannot  so  exe- 
cute his  power,  to  convey  his  lands,  as  to 
commit  a  fraud  upon  his  creditors  if  he 
be  a  trader,  or  upon  a  honA  Jute  purchaser 
for  value. 

These  two  last  exceptions  are  obviously 
founded  upon  justice,  and  me«i  no  more 
than  this,  thai  aa  the  time  when  the  power 


is  to  take  effect  need  not  be  specified  irt 
the  instrument  creating  it,  the  instrument 
which  executes  it  may  be  considered  as 
distinct,  for  the  purpose  of  avoiding  fraud, 
or  preventing  the  evasion  of  an  act  of  par- 
liament. But  this  exception,  neither  in 
form  nor  in  principle,  has  the  least  resem- 
blance or  relation  to  the  present  case;  and 
as  there  is  nothing  in  this  statute  (which 
imposes  the  duty  upon  legacies  charged 
upon  land)  to  shew  thst  anything,  more  or 
leas,  is  meant  by  those  words  than  their 
ordinary  signification,  it  appears  to  us,  that 
the  annuity  in  this  case  being  a  legacy, 
was  charged  upon  the  real  estates  men- 
tioned m  the  pleadings  by  the  will  which 
created  the  power  to  eha^,  in  like  man- 
ner as  if  the  person  to  whom  it  was  given 
by  the  execution  of  the  power  had  been 
mentioned  by  name,  as  the  object  of  his 
bounty,  in  the  will  which  gave  the  power. 
We  think,  therefore,  the  judgment  ought 
to  be  for  the  Crown. 

Judgment  -accordingly. 


1838  t 
April  19.  ;  ^'""^ 

Money  had  and  received. 

In  an  action  by  A.  against  B.  for  60/., 
the  defendant  paid  that  sum  to  the  plaintiff** 
attorney,  A.  then  sued  the  attorney  for  that 
turn,  aa  money  had  and  received.  Upon  the 
evidence  it  appeared  that  C.  wag  the  real 
plaintiff  in  the  frit  action,  and  had  employed 
the  attorney,  but  had  used  A^s  name,  A. 
having  no  interest  in  the  transaction.  The 
jury  found,  that  the  601,  was  received  for  C. 
in  the  name  of  A. 

Heldt  that  A,  was  n<a  eiUitled  to  recover 
from  the  ottonwy. 

Debt  for  money  had  and  received. 

Plea — Tlie  general  issue,  and  a  set-off. 

At  the  trial,  before  Gumey,  B.,  in  Mid- 
dlesex, at  the  Sittings  after  Hilary  term, 
the  following  facts  appeared : — In  an  ac- 
tion, brought  against  one  Duncombe  upon 
a  bill  of  exchange  for  60^,  Clarke  was  the 
pUintiflT,  and  the  present  defendant  his  at- 
torney. In  that  action  Duncombe  paid  the 
60/.  to  the  defendant,  which  sum-was  now 
sought  to  be  recovered  by  Clarke.  It  was 
proved,  that  the  real  plsmtifr  in  the  former 
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action  wu  a  manoftbe  name  of  Edwards, 
who  waa  the  holder  of  the  bill,  but  who  bad 
used  tbe  name  of  Clarke  without  his  con* 
■cat.  U  appeared  that  the  deftndant  had  re-> 
ceived  all  hu  instruetimu  from  Edwards } 
and  that  no  orders  had  been  given  by  Cla«ke« 
Buncombe  denied  any  knowledge  of  Clarke 
in  the  business.  Upon  this  evidence*  it 
was  submitted  that  the  money  was  Ed- 
wards's, and  not  Clarke's;  and  that  the 
defendant  waa  entitled  to  the  verdict.  The 
learned  Judge  left  it  to  the  jury  to  say, 
whether  the  money  was  received  for  Clarhe 
or  Edwards,  and  inclined  to  think  that  the 
use  of  Clarke's  name  might  be  condunva 
in  hie  &vour.  The  jury  found  (hat  tha 
60^.  waa  received  for  Edwards,  in  the  name 
pf  Clarke ;  utd  a  verdict  was  entered  for 
tba  plaintiflT,  with  leave  to  tha  dafeodaM 
to  loava  to  enter  a  verdiet. 

Kelly  having  moved  accordingly,— 

PUtt  now  shewed  cause.— There  ahonld 
have  been  a  plea  of  payment  to  exciee  the 
defendant  from  his  liability  in  this  action, 
when  he  is  called  upon  to  account,  and 
makes  no  defence  of  that  kind,  but  sets  up 
a  counter-demand. 

[Parke,  B. — There  is  no  difficulty  upon 
the  pleadings;  all  this  arises  upon  the  ge- 
neral issue.] 

Tliere  aluMld  have  been  a  special  plea, 
that  the  money  was  due  to  some  otliev 
person.  The  defendant  has  received  the 
maney  from  Duneombe  on  behalf  of  thia 
plaintiff: 

Parks,  B — The  case  is,  that  Ckrke'a 
is  a  mere  name ;  that  the  de&adaiu  was 
never  empbyed  by  Clarke,  but  by  Ed- 
wards ;  and  that  the  money  was  received 
oq  account  of  Edwarde.  Primd  fade  the 
attorney  is  the  attorney  of  the  plaintiff 
upon  the  record  ;  but  the  Jury  have  found 
that  Edwards  was  the  real  party.  Upon  this 
evidence  the  defendant  could  not  sue  the 
plamtiff  for  the  expenses  of  that  suit. 

ALnsRsoK,  B, — Upon  the  finding  of  tba 
jury,  Clarke  is  no  more  than  John  Doe. 

Rule  abaoUue  for  titteriiig  a  wnlici 
far  dtfmdemt. 

Pkm  then  applied  for  n  aew  triaU  upim 
affidavits. 


188ft.    >  coma  a.  aifc  T.  witaw 
April  St4.  /  AMonst. 

Order  of  Justices — WarraiU  ^Qmwf> 
mattt  Si^kieney  of, 

jfn  order  ^Jluliea»,mmd»mdirnGm 
l9^s,4tTetUodttiattUgtediremmi 
6y  the  tenant  mere  wider  the  teJw  ^  iOL, 
onrf  timt  the  poriy  seeking  the  order  had 
eithibiled  «  eomfdeaot  in  miliag.  Ufct  m 
fused  tQ  obey  the  order,  a  warnad  of  csswili 
9^enivm»  made  <Mt^  and  AeparigehmgtAif 
it  sent  to  gool  .  —Held,  that  the  wamai  ^ 
conmilmmt  woe  not  woid  for  smtttisg  to  itato 
thata  compta^maseuh'ddtedi^mtiliogttu 
the  warrara  referred  to  the  ordee,  k  wliA 
that  feet  expemlf  agipearad, 

[For  tbe  vapavt  of  the  alaaae  ONt  m 
7  law  h  Bep,  (x.s.)  M.C.  p.  U.} 


1833.  1 

April  80.  I  WRBI..PEEBAU. 

Tithe  of  Fetches, 

Semble— a  ktsoe  tf  Uthett^  "fW' 
corn,  ond  graht"  is  90t(iikthe  ^emt 
amy  uea^e^)  entitled  to  thetitiietf  mtda 
tevered  tn  their  green  eMe. 

Thia  vaa  an  actios)  noon  Ae^  natrte  & 
Edw.  6,  to  recover  tnUo  vtloe  of  tithes 
of  vetches  or  tares  severed  in  s  giecn 
stata,  not  set  out.  The  deMsstpksdij 
that  the  plaintiff  waa  wt,  at  (ha  tine  « 
cutting  or  severing  of  the  siud  w\Ae»  vr 
tares,  proprietor  of  or  entitled  to  Ae  tilha 
of  vetohea  or  tares  so  severed;  saduwe 
having  been  joined  tleorton,  Ae  Mls^ 
case  was  atated  fi>r  the  oj^aioB  oC  <■> 
Court : — 

The  plaintiff  is  the  leasee  of  aUw»» 
of  tenths  and  ti^es  of  sheaf,  com,  aad  gois,' 
yearly  eomiag,  growing,  or  renewiag  *itl«» 
the  pacsonage  imd  pansh  of  North  Cony* 
in  die  county  of  Somersat,  oontain»K 
statute  acres  of  ardble  l«id.  ^ 

The  deftndwt  is  the  occupier  sf 
lands  in  the  parish  of  North  Curry,  nf* 
fifteen  acres  of  which  vetches  wett  (p*"*' 
and  whidi  defendant,  in  the  month  of  J«m 
188^  severed  in  the  green  stale.  Of  tkw 
vetches,  the  paoduce  of  about  one  seiCf 
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aad  MMiuMiBg  in  vdut  to  abMit  filk^  wm 
MBt  t»  BilHdMt  1^  the  defindant  and  nUt 
ibto  titbe  ¥poa  wUA  wonld  amDimt  to  fi^ 
die  tieUe  Trine,  15$. 

With  the  renuunder  of  tiie  vetcbta  the 
defendant  fed  his  horsea  and  cattle  on  hk 
ferm,  and  the  [rfaintiff  did  not  oa  that  ac- 
count demand  any  tithe  for  tlie  vetches 
an  fed.  It  ia  admitted,  that  die  phdntiff 
ha*  BO  claiaB  to  amall  tithea  within  the 
periabi  The  qncalion  for  the  opinion  of 
the  Court  it*  whether  the  plaintiGT  being 
the  owner  of  the  great  tithes  in  the  pnriali 
oi  North  Curry,  in  the  county  of  Sonanelh 
la  entitled  to  the  tidie  of  Tetcban  at  tame 
levered  in  Aeir  green  atate^ 

If  the  Court  mHA  he  of  opinitMi  in  the 
■flBnnative  thereof,  then  the  defendant 
agMea  that  indgwent  ahatl  be  entered 
■gptinit  ban  by  eonfession,  for  15<.  da» 
BiageSf  immediately  after  the  deetsion  of 
this  ease,  or  otberwiser  as  the  Court  ahatt 
Ainb  fit,  and  tbat  judgment  shall  be  enter- 
ed amwdingly.  But  if  Court  ahall  be 
«f  n  contrary  opinion^  then  the  plaiotiiF 
agrees  that  a  judgment  diall  or  may  be 
entered  against  him  of  nolle  prosegui  im- 
wadietely  after  the  deoiaion  oftfaia  caa^  or 
■thenriae,  aa  the  Conrt  may  tkdnk  fit. 

KeUgt  Sot  the  plaiotiS'. — Thia  point  ap- 
pears not  to  have  been  diaiwied  for  a  long 
eeriea  of  years,  and  the  authorities  seem 
uniferm  in  fevour  of  the  plaintiff.  Plonden, 
in  his  Treatise  on  Tithes,  lays  it  down,  that 
**  tares,  whether  cut  green  or  Tipe>  ate  a 
^eat  tithe,  and  belong  to  the  aector  {  but 
if  given  to  cattle  of  husbandry,  not  subiect 
to  tithe,  as  the  Court  seemed  to  think 
and  he  refers  to  Hm/u  y.  Dome  (1 ). 
But  the  exemption,  even  in  tlie  caae  pot,  is 
disputed.  Id  fVmttm*M  Clergymm**  Lem, 
e.  49.  p.  £ad,  "it  seems,  without  cnstom, 
tfMt  green  tavea  cut  to  feed  labouring  cat^ 
ahall  be  prised  tithes."  In  ihm'e  £eeif>- 
MMlioat  Lam,  'Tithes,'  p.  422,  tares  and 
vetcheeare  dassed  with  ^' com  and  other 
grain."  The  tenant,  by  cutting  the  vetehen 
ia  a.  green  state,  canuot  deprive  the  tithe- 
nnmer  of  that  to  whieh  be  would  be  entitled 
on  its  arriving  at  maturity.  [He  referred 
■bo  to  Dimt  V.  Am  («>]. 

(1)  BttDb.  tr9. 

(«)  lB.&C.tftl;s.o.t£«wJ.Rap.K.B.S09. 


Per  CWiowi.— Thirt  wto  «  ^ueatioit  be- 
tveen  reetar  and  vienr.  The  pcraon  ea- 
titled  to  rectorial  ttUiea,  is  endtled  to 
all,  ankia  there  k  a  vicar ;  and  if  there 
be  one,  the  excepted  tithes  depend  upon 
enjoyment  and  usage.  The  case  states 
nothing  as  to  usage.  Then,  how  can  the 
plaintiff  brins  himself  within  the  words  of 
the  grant  to  nim  ?  He  claims  at  "icssee  of 
sheaf,  corn,  and  grain."  Can  thia  be  aaid 
to  be  either  of  the  three  f 

Kelly  prayed  and  obtained  Itave  to 
amend,  withm  the  tenn,  ia  order  to  shew 
the  usage;  othaniiae to anfifer  judgment o£ 
nan  jntw.   No  MteadaMnt  bcinfl  anndfr,  . 

^i^gaenl  aceordingly* 


1838.  1 

May  5.  |  »'*»«• 

Practice, — ProceMt— Irregularity. 

An  mpj^aikm  lo  mt  meide  the  tervice  oj 
a  wrii  of  aaaiMU'  anist  he  mmde  wUJhk  the 
eight  day*  linilad  fer  the  d^eadmi't  «p- 
peannee, 

BuU  showed  emae  igaiDat  a  role  ob- 
taioad  by  Wa^m  to  act  aside  the  servica 
of  a.  writ  of  amnmoaa  for  irreguhrky.  Tbo 
writwaaoBrvedontheCIatof  Apnl;  end 
this  rule  wea  not  moved  for  till  the  90di 
o£  April.  The  allqfed  wregnlseiiy  waa, 
dut  the  writ^  which  deeoribed  the  defen- 
dant as  reading  in  dw  county  of  Woecestef 
had  been  atrved  in  Am  eity  o£  Worcester. 
He  contended,  that  dier  apfJication  sbonki 
have  been  mede  befeiro  the  time  for  ap» 
ponrance  bed  evptred^  and  widiin  eight 
daya  from  the  date  of  the  nvitf  and  citiBd 
Com  V.  Tmlloekil),  Tmler  v.  am(S), 
f^eordf  V.  Ctltku  (3). 

Votem  attsBupted  t»  shew  thM  tfaiB  wee 
more  than  an  irrcgulaiity; 

(l>tCr>ftBI.A91t  s^&SUwJ.  Rv.(ka> 

(t>  S  DovL  PXU  439. 

(3)  5  Dowt  p.c.  nr. 

tSee  iIm  Newhnt  •.  Huny,  5  Dowl.  P.C.  t6S, 
sod  HinioD  V.  Suven,  4  Dowl.  P.C.  283,  u  to 
wbMbts  it  sftoald  Mt  W  nade  wMua  Jlmr  dsji 
after  tb«  ssrvkt.] 
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Per  Curiam, — It  is  est>bliili«d  by  the 
cuei,  thftt  this  application  should  be  made 
within  the  eight  days. 

Rule  duchargtd. 


1} 


Euuorr  r.  stamdbn. 


1898 
May  8 

PlMdmg-^udgmoit  of  Non  Prot. 

The  declaration  in  debt  was  for  652.,  and 
the  particulars  cUumed  13/.  9s.  6d.  as  a 
balance.  The  defendant  pleaded,  firsts  nun- 
quam  indebitatus,  exccpf  at  to  102.  I3<. ; 
second,  payment  of  \Ql.  before  action  brought, 
and  as  to  10/.  ISs.  payment  into  court. 
Tke  plaintiff,  by  kit  repUcationt  acc^ted 
and  took  out  of  court  the  latt-madumed 
swut  hut  took  no  furfice  tke  other  pleas 
Held,  that  the  defendant  was  ottitiM  to  ugn 
judgment  of  non  pros.  OM  to  tkemt  even 
thmgh  the  Meoad  j^ea  might  have  &eeit  tm- 
necessaty. 

Debt  for  65/.  for  work  and  IsboDr. 

Pleat — First,  nunquam  huUbiiatust  ex- 
cept as  to  10/.  ISs. ;  second,  payment  be- 
fore action  brought  of  10/.;  third,  as  to 
the  sum  of  10/.  ISs.,  parcel  of  the  monies 
above  demanded,  the  defendant  says,  that 
the  plaintiff  ought  not  further  to  maintsin 
his  action  thereof,  because  ha  brings  into 
court  the  sum  of  102.  18«.,  &e. ;  and  fur- 
ther says,  that  he  is  not  indebted  to  the 
plaintiff  in  a  greater  amount  than  the  sum 
of  10/.  18«.,  in  respect  of  the  causes  of 
action  in  the  declaration  mentioned. 

The  particulars  stated  the  action  to  be 
brought  for  12/.  I9s,  6d.,  being  the  balance 
of  an  sccount  for  horsemeat,  &c  The 
plaintiff,  by  his  replication,  accepted  and 
took  out  of  court  the  money  paid  in  upon 
the  third  plea,  and  taxed  the  costs  there- 
upon, without  replying  as  to  the  residue, 
with  respect  to  which,  the  defradant  signed 
judgment  of  non  pros. 

F.  V.  Lee  moved  to  set  that  judgment 
aside  for  irr^ularityi  and  referred  to 
Coatesy,  Stevens  (I). 

iST.  H.  Clark  shewed  cause,  and  con- 
tended, that  no  question  upon  the  eflect  of 

.  (I)  tCr.  H.  &  R.  118}  S.0,  4  Lsw  J,  Rap. 
(N.!i.)  Eish.  167. 


the  particulars  arose  in  this  caae,  and  that 
Coates  V.  Stevens  was  distii^ishable,  be- 
cause there  the  plea  was  pleaded  to  ibs 
whole  declaration ;  whereas  here,  it  was 

£ leaded  to  a  part  only,  and  the  plaintiff 
ad  taken  no  fur^r  step-except  as  to  ttntt 
part.    He  dted  Topham  v,  KidsHfre(Jt). 

Per  Curum,— There  is  a  part  of  the  sun 
claimed  in  the  declsration.  and  answered 
ly  the  pleas,  to  which  there  is  no  replica- 
tion. The  rule  19,  Hilary  term,  4  Will.  4, 
empowers  the  plsintiff  to  reply,  that  he 
accepts  the  sum  paid  into  court,  *'  in  foil 
satiafiietioo  and  discbarge  of  the  cause  of 
action,  in  respect  of  which  it  has  been  paid 
in."  Here,  the  third  plea,  however  irre- 
gularly framed,  purports  to  answer  10^  ISs. 
only ;  and  even  if  the  second  plea  is  ren- 
dered unnecessary  by  the  admisnon  in  the 
partieulara,  still  there  is  the  general  issns 
to  be  disposed  of.  In  Coatee  v.  Stewus, 
the  payment  into  court  was  pleaded  to  the 
whole  declaration.  This  case,  therefore, 
is  not  governed  by  it,  but  is  the  aane  as 
Topham  V.  SMdjttore, 

[By  G«R.  Trinity  t«m.  1  VicC  ftjmnA 

need  doI  be  pleadsd  of  mbbi  be  which  emit  ■■ 
giran  in  tb*  psrticuUia.  Bat  br  aaotbcr  at  ths 
Mine  roles,  tbu  doaa  not  spplj  to  dSBU  of  a  tmltmn 
ffsnmllr,  when  the  partiealan  do  aot "  girseniU 
hr  uaj  psrdealar  soai  or  saauk"] 


PUGH  0.  aOBBBTS. 


1838 
May  9 

Tre^Miss— Costs. 

ffi  trespass  quare  clausum  fregit,  the  de^ 
fendant  pleaded  not  guilty,  and  that  the 
close  was  not  the  close  of  the  plam^ : — 
Held,  that  a  verdict  on  these  issues  for  the 
fUaint^,  though  wUh  less  thorn  40«.  damageOt 
carried  fuU  costs. 

Trespass .  for  breaktii^  and  entering  a 
stable,  &c. 

-  Plau — First,  not  guilty;  aeeoad,  that 
the  stable  was  not.  toe  premises  of  the 

plaintiff. 

The  plaintiff  having  obtained  »  gcMial 
verdict  with  less  than  40s.  damages,  the 

.  (t)  5  DovL  P.C.  tiTfi. 
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Hatter,  upon  taxation,  refused  to  allow 
hhn  eoita. 

N.  R.  Clark  now  shewed  cause  against 
a  rule  otJerviSf  calling  for  a  review  of  that 
taxation,  and  argued,  that  these  two  pleas 
together  amounted  to  what  the  old  plea  of 
the  general  issue  was  before  the  new  rules ; 
and  that  as  a  verdict*  with  less  than  40«. 
dnnsges,  did  not  fbnnerly  entitle  a  plaintiff 
vpon  that  isane  to  more  costs  than  da- 
oM^est  the  result  should  be  the  same  in 
dus  case;  but — 

Per  Curiam. — The  question  is,  whether 
the  second  plea  does  not  necessarily  put 
the  title  in  issue.  Although  it  denies  only 
the  potturioitt  yet  possession  is  title  against 


a  wrong-doer,  though  not  against  the  free- 
holder. That  was  so  decided  in  Pumell  v. 
YomgiX)\  And  a  plea  that  the  close  is 
not  the  plaintiff's,  is  a  denial  of  the  plain* 
tiff's  title  to  the  close,  and  therefore  the 
action  is  not  one  within  the  statute  32  & 
2S  Car.  2.  0.  9.  It  is  very  imprudent  to 
put  this  ^ea  on  the  record,  unless  there 
u  strong  ground  for  expecting  a  verdict 
upon  it. 

RuU  ahtoUUe, 

[It  bsTing  been  flOMMtsd,  thst  s  OMe  idtoU- 
ug  th«  Muae  point  u  we  ii>an,  wu  then  pending 
before  the  Court  of  Qomb'*  Benob,  the  rule  was 
mnde  abwiute,  mbjeot  to  re-conudentioo,  shoold 
tbere  be  s  eaaxntj  deciwon  in  that  eue,] 

(1)  3Hes.& W.  f88i  s.c7UwJ.Rep.(NJ.) 
Kxeli.80. 
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HEIOH  P.  JACKSON. 


1838. 
May  25. 

Principal  and  Surety — Banhruj^cy  — 
Certificate, 

A.  indorsed  a  bill  of  exchange  drawn  by 
B.  upon  and  accepted  by  C.  B.  having  be- 
come bankrupt  before  the  hiU  aas  due,  and 
the  acceptor  no<  keniRg  paid  itt  A.  was 
obliged  to  do  mo. 

In  an  action  by  A.  against  B.  for  money 
paid  afUr  he  had  obtained  hit  certificate, — 
Held,  that  A*  mat  in  the  situation  of  surety 
to  B,  and  that  the  cer^ate  nw  a  bar  to 
tkeae^on. 

This  was  an  action  for  money  paid  under 
the  following  circumstances  : — The  defen- 
dant drew  a  bill  of  exchange  upon  a  third 
person,  which  was  accepted  by  him,  and 
to  which,  at  the  defendant's  request,  the 
plaintiff  put  his  name  as  indorser.  Before 
the  bill  became  due,  the  defendant  became 
a  bankrupt,  and  the  bill  not  being  subse- 
quently satisfied,  the  plaintiff  was  com- 
pelled to  pay  the  amount  to  the  holder, 
and  afterwards  brought  this  action  against 
the  defendant  for  money  paid. 

Petersdorffiuv'm^  obuined  a  rule  to  shew 
cause  why  the  bail-bond  should  not  be 


given  up  to  be  cancelled,  on  tbegnMod 
that  this  was  a  debt  provable  immr  As 
commission,  and  that  the  defendant  ms 

discharged  from  it,  by  having  obtained  bis 
certi6cate  under  6  Geo.  4.  c.  16.  s.  181, — 
Barstom  shewed  cause. — Here  there  was 
no  contract  on  the  bill  itself  between  the 
plaintiff  and  the  defendant,  who  were  in 
the  situation  of  co-sureties  for  the  bolder 
of  the  hm—Yaliop  v.  Ebers(l),  ClewsaUs 
V.  Langley  (i),  Md,  as  sudi,  the  plaintiff 
could  not  have  been  admitted  to  prove  bis 
debt  under  the  5Ut  or5Snd  section  of  the 
act.  The  bill  was  not  due  at  the  time  of 
the  bankruptcy,  and  the  debt  was  then  the 
debt  of  the  acceptor,  by  whom  it 
bable  it  would  have  been  paid.  There  i 
then  no  debt  due  from  the  defendant  to 
the  plaintiff,  nor  an^for  which  the  pbiniiff 
was  surety ;  in  which  cue  only  o^t  he 
to  have  proved.  It  may  be  admitted,  ihst 
it  was  the  intention  of  the  act  to  discharge 
the  bankrupt  from  all  demands  against 
him,  yet  many  cases  have  ariaui  wbm  the 
act  has  not  that  effect — ClememU  v.  Lmtg" 
ley, 

(1)  1  B.&  Ad.69ei  S.&  9Law  J.  IUp.K.B. 

105. 
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LoBD  ABiKoia,  C.B. — In 'the  case  you 

put,  the  question  arose  between  co-sureties, 
but  here  it  is  between  the  surety  and  the 
principal.  The  plaintifT  is  surety  for  the 
bankrupt ;  lie  may  also  he  surety  for  the 
acceptor ;  the  rule  must  be  made  absolute. 

Parke,  B. — I  am  of  the  same  opinion  ; 
and  think  that*  as  between  these  parties, 
the  defendant  was  the  principal,  and  the 
plaintiflfhis  suretjr.  He  is  not  immediately 
his  surety,  but  only  in  the  event  of  the 
■eceptor  not  paying  the  bill. 

Ante  ahaokUe. 


May«5.|    ""AH  r.  mti. 

Ctw<«, — Demand  qf,  by  Attorney — Ah 
iachment. 

Whert  the  Matter't  allocatur  directed 
eoet$  of  the  poHponemenl  of  the  trial  to  be 
paid  "to  the  ptakoifft" ^etd,  that  at 
these  reere  coete  in  the  causey  which  the 
plaU^ff^t  attorney  teas  entitled  to  demand 
and  receivet  a  dewumd  iy  tuck  attonetf  was 
euJScient,  whereon  to  ground  an  tUtackment 
far  non-payment. 

In  this  case,  the  trial  had  been  postponed 
St  the  Assizes,  on  payment  of  costs,  upon 
the  ground  of  the  absence  of  a  material 
witness. 

Welsby  moved  for  an  attachment  for  the 
non-payment  of  the  costs,  pursiumt  to  the 
Master's  allocatur ;  and  the  question  was, 
whether  there  had  been  a  sufficient  de- 
mand, as  die  Master  directed  that  they 
were  to  be  paid  "to  the  plaintiff;"  and 
the  demand  bad  been  made  by  his  attorney. 
This  demand  was  sufficient,  as  these  were 
costs  in  the  caus^— Cm  v.  £iiAnofi(l),and 
no  letter  of  attorney  was  necessary. 

Per  Curiam.— think,  that  the  de- 
mand is  sufficient ;  these  being  costs  which 
the  attorney  employed  in  the  cause  was 
«ititled  to  demand  and  receive. 

Rule  ahsoUiU. 

(1)  t  MM.ae  WslB.  ItT;  1.0.  «  Ltw  J.  Rap. 
(lu.)  Exeh.  t3. 


Nbw  Ssbibs,  VII^Exchbq.  Pl. 


1888.     \         DENOATI  AHD  WIVE  V. 

May  28.  y  gardiner. 

Slander  ~  Husband  and  Wife — Special 
Damage, 

In  case  by  husband  and  wife,  for  words 
spoken  of  the  mife,  actionable  in  themselves, 
nith  special  damage, — Held,  that  evidence 
of  the  special  damage  was  properly  rejected* 

Case  for  scandalous  words,  actionable  in 
themselves,  spoken  of  the  wife.  The  de- 
claration stated,  that  the  wife  got  her  live- 
lihood by  being  employed  in  service,  and 
alleged,  as  special  damage,  that  in  conse- 
quence of  the  slanderous  words,  certain 
persons  had  refused  to  employ  her. 

At  the  trial,  before  Lord  Abinger,  C.B., 
at  the  Sittings,  at  Westminster,  after  Easter 
term,  the  plaintiff  proposed  to  give  evi- 
dence of  the  special  damage,  which  the 
learned  Judge  refused  to  admit,  as  the  wife 
was  joined  in  the  action,  and  the  plaintiff 
had  a  verdict  for  20s. 

Mansel  now  moved  for  a  new  trial,  on 
the  rejection  of  this  evidence. — As  thei^ 
words  are  actionable  in  themselves,  the 
plaintiff,  by  21  Jac.  1.  c.  16.  s.  6.  can  bare 
no  more  costs  than  damages,  if  they  do  not 
amount  to  Ms,  They  would  have  exceed- 
ed that  stmi  if  this  evidence  had  been  ad- 
mitted ;  if  it  was  properly  rejected,  the 
husband  and  wife  must  join  in  an  action 
for  the  words  ;  but  he  must  sue  alone  for 
the  special  dam^e.  This  case  resembles 
Weller  tmd  wife  v.  Baker  (1),  though  there 
is  no  case  precisely  in  point.  It  is  there 
stated  in  what  actions  husband  and  wife 
should  join.  She  may  join  whenever  (as 
here)  she  is  the  meritorious  cause  of  action. 
Here,  she  has  an  interest  in  the  employ- 
ment, and  it  is  not  like  the  cases  where 
customers  refuse  to  deal  with  a  wife  who 
carries  on  her  husband's  trade.  When  they 
may  or  must  sue  jointly,  is  also  laid  down 
in  Comyns's  Digest^  *  Baron  &  Feme,'  (X). 

Lord  Abihoeb,  C.B. — 1  am  not  sur- 
prised that  no  case  can  be  found,  deciding 
that  evidence  of  special  damage  is  to  be 
received  under  these  circumstances.  It 
cannot  be  recovered  where  husband  and 
wife  join  in  an  action  of  slander ;  the  wife 

(1)  t  Wils.  414. 
3D 
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being  slandered*  she  is  a  party  to  th«  ac- 
tion ;  and  the  husband  joins  for  conformity. 
Her  loss  is  her  husband's  loss,  and  special 
damages  cannot  be  recovered  where  they 
unite  in  the  action  under  these  circum- 
stances. He  alone  ought  to  lue  for  any 
special  damage. 

GuRMEY,  B.  concurred. 

&OII.AND,  B.  and  Aldersok,  B.  had  left 
the  Court. 

Rule  rejuied. 


1838.  1 

June  1      i"  WATERWORTH. 

Judgment  mm  nh$Umte  veredicto — Ex- 
eaOrix  de  ton  tort. 

The  defendant  gave  a  promissory  note  for 
**  value  received,"  payable  trvelve  months 
after  date.  Plea — that  one  J.  fV.  before 
and  at  the  time  of  his  death,  to  wit,  ^c,  was 
indebted  to  the  plaintiff,  in  a  certain  sum  of 
money,  to  wit,  4*0.,  for  goods  sold  and  deli- 
vered to  the  said  J.  fV,  which  was  due  and 
owing  to  the  plaintiff  at  the  time  of  making 
the  said  note ;  and  that  the  plaintiff,  after 
the  death  of  J.  JV,  and  before  the  making  of 
the  notet  to  wit,  ^c.  applted  to  the  defendant 
for  payment  thereof  wherettpon,in  compliance 
with  the  taid  request,  the  defendant,  after 
the  death  of  J.  JV,  for  and  in  respect  of  the 
said  debt,  so  then  remaining  due  to  the 
plaintiff,  and  for  no  other  consideration 
whatever,  then  made  and  delivered  the  note 
to  the  plaintiff.  And  the  defendant  further 
says,  that  the  said  J.  fV.  died  intestate,  to 
wit,  ^c,  and  that  at  the  time  of  the  making 
at^  delivery  of  the  taid  note  as  aforesaid, 
to  the  plaintiff  as  aforesaid,  no  administra- 
tion had  been  granted  of  the  estate  and  effeett 
of  (Ac  tmd  J.  fFt  nor  wat  there  at  that  time 
any  executor  or  executrix  of  his  ett^e  and 
tffectt,  nor  wat  there  any  person  Uahle  at 
that  time  for  the  taid  debt  to  remaining  due 
to  the  plaintiff,  at  aforesaid.  Replication, 
de  injuria.  After  a  verdict  for  the  defendant, 
—Held  upon  motion,  that  the  plaintiff  was 
entitled  to  judgment  non  obstante  veredicto, 
at  there  was  good  consideration  for  the  note 
upon  the  face  of  it,  which  the  plea  did  not 
si^ientiy  negative,  by  not  stating  that  there 
were  no  aisets. 

A  widim  doet  not  become  executrix  de 
son  tort,  by  renuiiiung  in  oceti^tion  of  her 


OF  PLEAS: 

late  hmhanXt  haute  and  thop  for  three 
montht,  if  the  doet  not  m  any  way  carry  on 
the  bunnett. 

Debt  upon  a  promissory  note  made  by 
the  defendant  in  favour  of  the  plainti^' 
dated  the  3rd  of  January  1 837,  for  24/.  It, 
4(2.,  "  value  received,"  payable  twelve 
months  after  date.  There  was  also  a  count 
upon  an  account  stated. 

Plea — And  the  defendant,  as  to  the  Gist 
count  of  the  declaration  says,  that  one 
Joseph  Waterworth  before  and  at  the  time 
of  his  death,  to  wit,  on  the  2od  of  January 
1837.  was  indebted  to  the  plaintiff  in  a 
certain  sum  of  money,  to  wit,  24L  1«.  4d., 
for  the  price  and  value  of  ^ooda  by  the 
plaintiff  then  sold  and  delivered  to  the 
said  Joseph  Waterworth,  which  sum  was 
due  and  owing  to  the  plaintiff*  at  the  time 
of  making  the  said  promissory  note,  in  the 
first  count  mentioned;  and  that  the  plain- 
tiff,  after  the  death  of  the  said  Joseph 
Waterworth,  and  before  the  making  of  the 
said  note,  to  wit,  on  the  2nd  of  January 
1 837,  applied  to  the  defendant  for  payment 
thereof,  whereupon,  in  compliance  with 
the  said  request,  the  defendant,  after  the 
death  of  the  said  Joseph  Waterworth,  for 
and  in  respect  of  the  said  debt  lo  then  re- 
maining due  to  the  plaintift*  aa  aforesaid, 
and  for  no  other  consideration  whatever, 
then  made  and  delivered  the  said  note  to 
the  plaintiff.  And  the  defendant  further 
says,  that  the  said  Joseph  Waterworth 
died  intestate,  to  wit,  on  the  same  day  and 
year  aforesaid,  and  that  at  the  time  of  the 
making  and  delivery  of  the  said  note  as 
aforesaid,  to  the  plaintiff  as  aforesaid,  no 
administration  had  been  granted  of  die 
estate  and  effects  of  the  said  Joseph  Water- 
worth,  nor  was  there  at  that  time  any  ex- 
ecutor or  executrix  of  the  estate  and  effects 
of  the  said  Joseph  Waterworth,  nor  ma 
there  at  that  time  any  person  liable  for  the 
said  debt  so  remaining  due  to  the  pl«otiff 
as  aforesaid;  and  this  the  defendant  is 
ready  to  verify.  And  as  to  the  last  coaiA 
of  the  declaration,  the  defendant  says,  that 
she  never  was  indebted  in  manner  and 
form  as  in  that  count  is  alleged ;  and  of 
this  she  puts  herself  upon  Uie  country. 
Replication  to  the  first  plea,  de  mjwrid,  &e. 
on  which  issue  was  joined. 

At  the  trial,  before  Patteson,  S.,  at  the 
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luC  Spring  Awi^es,  for  the  county  of 
York,  It  appeared  that  the  husband  of  the 
defendant  had  carried  on  business  as  a 
hair-dresser,  and  died  upon  the  Srd  of  Oc* 
tober  I8S6,  intestate.  The  defendant  con- 
tinued to  reside  in  the  house,  which  ad- 
joined the  shop,  but  there  was  no  evidence 
that  she  had  ever  sold  any  articles  there, 
or  carried  on  the  business  since  the  death 
of  her  husband.  In  November  1836,  she 
received  notice  of  a  bond  debt  for  100^ 
and  interest  due  from  her  husband.  Upon 
the  Slst  of  December  18ii6.  the  defendant 
caused  an  inventory  to  be  made  of  her 
husband's  effects,  and  they  were  valued  at 
9SL  About  the  3rd  of  January  1837,  the 
plaintiff  sent  in  an  account  to  the  defen- 
dant of  a  debt  due  from  her  late  husband, 
.when  she  gave  the  note  upon  which  this 
action  was  brought.  Letters  of  adminis- 
tratim  were  granted  to  her  upon  the  6th 
of  March  1 837.  Upon  this  evidence,  the 
counsel  for  the  plaintiff  contended,  that 
the  defendant, was, executrix  de  ton  tort; 
and  further,  that  she  had  made  herself 
liable  upon  the  note,  whether  she  611ed  that 
character  or  not.  The  learned  Judge  was 
of  a  different  opinion,  and  directed  the 
jury  to  find  a  verdict  for  the  defendant, 
giving  leave  to  move  to  enter  a  verdict  for 
the  plaintiff  for  the  amount  of  the  note. 

nightman  having  moved  accordingly, 
,and  also  for  judgment  non  obstante  vere- 
dicto, on  the  authority  of  Ridout  v.  Bris- 

>«»(l).- 

Crettivell  and  Addison  now  shewed 
cause. — The  plea  was  proved  in  fact,  and 
the  learned  Judge  properly  directed  the 
jury,  that  the  defendant  was  not  executrix 
dc  ton  tort.  It  is  true  she  continued  to  live 
in  the  house  aHer  her  husband's  death, 
and  that  the  shop  was  kept  open  occasion- 
ally, but  not  for  the  purposes  of  trade ; 
the  shop  adjoined  the  house,  and  was  un- 
der the  same  roof,  and  was  merely  a  mode 
of  access  to  it.  This  is  not  like  the  case 
of  Hooper  v.  Svmmertetl  (2).  There  the 
defendwt  not  only  lived  in  the  house,  but 
carried  on  the  trade  of  the  deceased  vic- 
tualler, and  thus  became  executor  de  ion 
tort.  Here  there  was  no  evidence  at  all 
of  any  business  being  carried  on  aAer  the 

(1)  1  C.&J.SSl;s.o.9UwJ.Bep.Eieh.46. 
(ff)  Withtwkk,  16. 


death  of  Waterworth.  The  trade  of  a 
hair-dresser  is  a  personal  occupation,  and 
would  cease  with  the  person  who  had  car- 
ried it  on.  Secondly,  the  plea  is  good  in 
law ;  there  was  no  consideration  for  the 
note;  and  when  it  was  given,  there*waa 
nobody  liable  by  law  to  pay  the  plaintiff's 
debt;  and  if  so,  there  is  no  injury  to  him 
from  the  forbearance — Jones  v.  Askbum- 
ham  (3).  That  case  was  upon  demurrer, 
and  the  only  difference  is,  that  there  a 
promissory  note  was  given,  and  here  a 
security  of  a  different  kind.  The  mere 
existence  of  a  debt  due  from  A,  is  no  con- 
sideration for  a  promise  from  B.  If  the 
defendant  had  been  clothed  with  the  cha- 
racter of  executrix,  then  there  would  be  a 
good  consideration  to  support  the  notei 
from  the  bene6t  she  would  receive  from 
the  postponraient  of  the  day  of  payment. 
In  Jones  V,  ^<A&itniAaiii,Lord£Ilenborough 
says,  "  It  is  a  known  rule  of  law,  that  to 
make  a  promise  obligatory,  there  must  be 
some  benefit  to  the  party  making  it,  or 
some  detriment  to  the  party  to  whom  it  is 
made ;  otherwise  it  is  considered  as  iiw2um 
pactum,  and  cannot  be  enforced."  The 
defendant  may  be  considered  a  mere 
stranger;  she  is  not  said  to  be  the  widow. 
In  Ridout  v.  Bristow,  the  note  was  given 
by  the  widow,  "  for  value  received  by  my 
late  husband."  That  case  will  be  relied 
upon,  and  it  will  be  said  that  this  note  is 
valid  upon  the  face  of  it.  It  may  be  ad- 
mitted that  a  note  primd  facie  imports  con- 
sideration ;  but  that  may  be  met  by  evi- 
dence ;  and  here  the  defendant  has  got  rid 
of  the  consideration,  and  none  was  proved 
at  all ;  and  the  want  of  it  is  averred  in  the 
plea. 

fVightman,  contrft. — The  jury  were  mis- 
directed, or  rather  the  learned  Judge  de- 
cided, without  leaving  it  to  them,  that  the 
defendant  was  not  executrix  de  son  tort. 
She  had  clearly  become  so.  Her  husband 
died  on  the  3rd  of  October,  and  she  re- 
mained in  possession  from  that  time  till 
January,  when,  upon  apjdication,  she  gave 
the  note .  in  queatitm ;  and  two  months 
afterwards,  she  administers  to  her  hus- 
band's effects.  She  had  the  goods  valued, 
and  af^rwards  sold  them. 

[Aldbbsov,  B. — They  were  valued  in 

(3)  4  EMt,  4M. 
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December,  but  not  sold  till  after  flhe  had 
taken  out  the  letters  of  administratimi ; 
the  sale  can  bave  no  bearing  upon  whether 
she  were  executrix  de  son  tort  or  not.J 

Much  less  intermeddling  has  made  a 
perslin  liable — Noy.  61>.  But  secmdly, 
the  plaintiff*  is  entitled  to  judgment  non 
obstante  veredicto.  The  note  is  not  worth- 
less; but  suspends  the  plaintiflTs  right  to 
recover  for  twelve  months.  That  is  a 
good  consideration  for  it.  Suppose  she 
had  pleaded  she  was  in  possession  of  her 
husband's  goods,  and  was  about  to  take 
out  administration,  and  in  consideration  of 
being  pressed  for  this  debt,  she  gave  the 
note  in  question,  would  that  have  been  a 
good  plea  t  In  Rii^iut  v.  Bristow,  the  jury 
found  that  there  mu  consideration  for  the 
note ;  but  that  was  not  left  to  them  in  this 
case. 

[Aldbkson,  B. — The  question  there 
was,  whether,  as  the  note  was  expressed  to 
be  for  the  debt  of  her  late  husband,  it 
necessarily  imported  a  want  of  consider- 
ation,  and  it  was  held  that  it  did  not ; 
here  there  is  a  distinct  averment  that  tliere 
was  no  person  immediately  liable.] 

The  fact  of  her  being  entitled  to  admi- 
nistration, being  in  possession  of  alt  the 
goods,  and  admitting  the  claim  of  the  plain- 
tiflT,  is  sufficient  to  make  the  note  valid  as 
against  her.  .  The  plea  is  no  answer. 

LoKD  Abihoer,  C.B. — I  am  of  opinion, 
that  the  verdict  upon  the  issue  was  nght* 
and  that  there  was  no  sufficient  ground  for 
saying  that  the  defendant  was  executrix 
de  son  tort.  But  upon  the  other  point,  I 
think  judgment  must  be  entered  for  the 
plaintiff,  notwithstanding  the  verdict.  The 
plea  ought  to  exclude  every  consideration 
for  the  note ;  but  it  does  not  state  that 
there  were  no  funds.  The  real  question 
is,  whether  upon  the  face  of  the  declaration 
and  the  plea,  there  is  any  consideration  for 
the  note  as  between  the  plaintiff  and  de- 
fi>ndant ;  as  between  them,  I  think  there  is 
a  sufficient  consideration,  and  that  the 
plaintiS*  upon  receiving  it,  placed  himself 
in  the  situation  not  to  sue  the  defendant 
for  the  <lebt  of  Iter  husband  for  twelve 
months.  From  the  note  and  plea  together, 
it  does  not  appear  that  there  were  no  assets. 

Pabkb,  B. — I  think  that  the  plea  does 
not  sufficiently  shew  tfatt  there  was  no 


considerfttion  for  the  note;  it  does  not 
shew  that  there  were  no  assets.  Is  it  not 
a  sufficient  consideration  that  the  person 
taking  the  note  ties  up  bis  right  to  sue  for 
twelve  months,  though  at  the  time  he  takes 
it,  no  person  was  liable  for  the  debt  ?  If 
die  def«iduit  took  out  administratioiit  the 
l^intiff  would  be  bound  Bot  to  me  her 
for  twelve  months.  Hiat  is  u  relinquisli- 
ment  of  his  right  daring  that  time.  It 
might  be  doubtful  if  any  other  person  took 
out  administration,  but  I  think  it  is  bind- 
ing between  the  parties.  1  never  heard  it 
doubted,  that  if  a  man  took  a  note  at  twelve 
months,  payable  to  himself,  he  was  pre- 
cluded from  suing  for  that  time.  There 
is  a  sufficient  agreement  to  forbear,  to  con- 
stitute a  good  consideration,  if  the  defen- 
dant takes  out  administnitioD,  or  interferes 
in  the  course  of  twelve  months.  I  give  no 
opinion  as  to  what  the  eflfect  of  it  mi^ 
he,  if  a  third  penon  did  ao.  This  Tiew  of 
the  case  accords  with  the  opinion  expressed 
by  Bailey,  B.  in  RidoiU  v.  Brittem,  and 
judgment  must  be  entered  for  the  jriaintifl^ 
non  obstante  veredicto. 

BoLLAND,  6.  concurred. 

Aldersoh,  B.— All  the  averments  in 
the  plea  were  satisfactorily  proved ;  then 
the  only  question  is,  whether  it  is  a  good 
plea  or  not.  It  must  negative  all  consider- 
ation. Ridout  V.  Br  'utotB  determines  that 
a  note,  prmki/acte,  imi^ies  consideratioo, 
aiid  that  the  defendant  must  shew  that 
there  was  no  coiuideration.  I  think  chn 
plea  does  not  do  so. 

Judgment  for  the  plainlt^,  non 
Mgtante  veredicto. 


1838.  1 
,         ,      >      WHITB  V.  UlSLOr. 

June  1.  J 

Writ  of  Trial— Bill  of  Exceptions. 

Where,  ct  the  trial,  a  bill  ef  execptitmt 
had  been  tendered  to  the  under-ther^,  wAki 
he  declined  to  recristf, — The  Comi  refmsei 
to  interfere  to  stop  judgment  smdesceeatim. 

A  writ  of  trial  in  this  case  was  directed 
to  the  under-sheriflTc^tbe  county  of  York. 
The  action  was  in  assumpsit  for  goods 
sold  and  delivered,  to  which  a  set-off  was 
pleaded,  and  the  attorney  of  the  defendant 
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appeared  and  opened  his  caae;  but  the 
Joage  refuted  to  admit  any  evidence  of 
hi*  counter-balancing  debt,  upon  which 
the  attorney  of  the  defendant  produced  a 
bill  of  exceptions,  and  tendered  them  to 
the  Judge  for  his  signature,  which  be  re- 
fused to  put  to  them.  The  plaintiff  having 
obtained  the  verdict, — 

fVatton  now  applied  to  stay  the  execu- 
tion and  judgment,  upon  an  affidavit  of 
these  facts.  He  waa  not  prepared  to  move 
for  a  new  trial. 

Per  Ciiriam. — ^Tbe  object  of  the  power 
to  direct  writa  of  trial  to  inferior  conria, 
was  to  render  the  proceedings  less  expul- 
sive ;  and  the  id«a  of  taking  this  to  a  court 
of  error  is  quite  out  of  the  question ;  the 
Court  nill  do  nothing  to  further  such  an 
intmtion.  The  party  may  resort  to  his 
action  against  the  Judge. 

RuUrefiutd, 


1838 
June  8 


s.} 


THOMAS  t>.  JONBS. 


Arrest  of  JudgmeiU— 'Venire  de  novo. 

Before  the  new  rule  of  Hilary  term,  2 
lyUL  4,  a  no/ioft  to  arrest  thejuwmenlt  or 
for  a  venire  facias  de  novo,  miut  hate  been 
mode  within  the  four  fret  da.y»  of  the  fkU 
term  next  after  the  truU. 

Qu«re— ^  rule  65  of  Hilary  term,  2 
Will,  4.  appliet  to  trials  out  of  term. 

At  the  trial  of  this  cause,  before  Wil- 
liams, J.,  at  the  ^ring  Assizes,  1838,  for 
the  county  of  Carnarvon,  after  the  jury 
had  appeared,  the  defendant  challenged 
the  array,  upon  the  grimnd,  that  the  under- 
sheriff,  who  was  the  attorney  (or  the  plain- 
tifT,  had  summoned  the  jury.  This  was 
denied,  and  the  learned  Judge  was  applied 
to  to  appoint  triers,  which  he  refused  to 
do.  I'he  challenge  and  answer  were  put 
upon  parchment,  and  annexed  to  the  re- 
cord. The  cause  was  proceeded  with  and 
tried. 

Welsby,  in  Easter  term,  (but  not  within 
the  first  four  days,)  moved  to  arrest  the 
judgment,  or  for  a  oentre  de  note  He 
cited  The  King  t.  £dmoiid«afHlo(ACT-«(l). 

{i)  4  B.  Ic  AM.  471. 


JentM  shewed  canse. — ^The  application 
is  too  late,  not  having  been  made  within 
the  first  four  days  of  the  term  afler  the 
trial— Zane  v,  Crockett  (8),  and  IVeeton  v. 
Foster  {S). 

[Paxkk,  B. — The  point  is  abruptly  dis- 
posed of  in  Lane  v.  Crockett.'] 

The  practice  as  to  the  time  when  these 
motions  should  be  made,  conflicted  before 
the  6  jth  rule  of  Hilary  term,  2  Will.  4 ; 
the  intention  of  which  was,  to  assimilate 
the  practice.  But,  it  is  said,  that  that  rule 
apfuies  only  to  trials  in  term.  It  is,  "That 
no  motion  in  arrest  of  judgment,  or  for 
judgment  nor  ob^ante  vtfredjeto,  shdl  be 
allowed  after  the  expiration  of  four  days 
firom  the  time  of  trial,  if  there  are  so  many 
days  in  term,  nor  in  any  caae  after  the  ex- 
piration of  the  term,  provided  the  jury 
process  be  returnable  in  the  same  term." 
By  a  liberal  construction,  that  rule  is  ap- 
plicable to  all  cases ;  but  if  not,  the  old 
practice  must  be  resorted  to;  and  this 
Court  has  always  followed  the  practice  of 
the  Common  Pleas,  and  not  of  the  King's 
Bench — Lane  v.  Crockett.  But,  secondly, 
the  application  should  not  have  been  to 
arrest  the  judgment,  but  for  a  eentre  dt 
noeo.  If  the  defendant  rested  upon  his 
challenge  to  the  array,  he  should  have 
withdrawn,  and  not  fought  out  the  case — 
Brunskillv.  Giles  {4). 

Welabif,  contr^ — Upon  the  old  practice, 
this  motion  might  be  made  at  any  time 
before  the  judgment  was  signed,  and  the 
new  rule  has  not  altered  it,  as  this  waa  not 
a  trial  in  term. 

[Aldbrson,  B. — If  this  is  a  casus  omis- 
tus  in  the  new  rules,  the  inquiry  most  be  as 
to  the  cAA  practice  in  the  Exchequer.] 

It  was  assumed  in  Brook  v.  FmeA(5), 
that  the  rule  applied  only  to  trials  in  term. 
In  Manning**  Exchequer  Praetiect  35S, 
several  ibises  are  cited  upon  this  point. 

[ALBBRsoir,  B.— 7%e  King  v.  HoUt  a 
criminal  caae,  is  one  of  them.  That  was 
in  the  King's  Bench ;  but  as  that  is  a  court 
of  criminal  judicature,  which  would  be 
ready  to  interfoe  at  any  time  before 


(«)  7  Price,  566. 


Biag.  N.C.  693,  701  Uv  J.  B*p. 

(N.S.)  CP.  S4S. 
(4)  tUo.&So.41. 

m  6Doirl.  F.C.S13ss.e.lUwJ.1Up.(Nj.) 
CP.  143. 
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punishment,  the  practice  may  differ  from 
the  other  courts  in  which  civil  suits  are 
entertained.] 

But,  secondly,  it  is  said  the  application 
should  have  been  for  a  venire  de  novo,  and 
not  to  arreat  the  judgment.  If  ao,  that 
moticm,  which  differs  essentially  from  m 
new  trial,  need  not  be  made  within  the 
first  four  days  of  term. 

Parke,  B. — We  think  that  this  objectifm 
must  prevail.  I  think  that  now  every  ap- 
plication to  arrest  the  judgment,  and  I 
should  say  also  for  judgment  non  i^tante 
vereeUcto,  must  be  made  within  four  days 
of  the  time  of  trial,  if  in  term  ;  and  if  not, 
within  the  first  four  days  of  the  succeeding 
term.  The  object  of  the  new  rules  was  to 
assimilate  the  practice  in  all  the  conrta,  in 
casea  where  it  had  previondy  dtflfered ; 
and  if  this  case  is  not  witlun  tbnn,  atiU  the 
wplication  is  too  late,  aa  referenoe  must 
then  be  had  to  die  old  practice  of  this 
court.  It  appears,  that  formerly  in  the 
King's  Bench  the  motion  mi^ht  have  been 
made  at  any  time  before  the  judgment  was 
signed.  But  in  the  Common  Pleas,  the 
motion  must  have  been  made  within  four 
days  of  the  return  of  the  dutringas,  or  Aa- 
beas  corpora.  Now,  it  seems  from  Lane  v. 
Crockett,  that  in  this  respect  the  Court  of 
Exchequer  followed  the  practice  of  the 
Common  Pleas;  and  nothing  has  been 
cited  against  that  practice,  but  a  suggestion 
in  Mr.  Manning's  book  of  Practice ;  but 
which  is  supported  only  by  eases  from  the 
King's  Bench.  If  the  new  rule  and  its 
olgect  are  looked  at,  I  think  it  will  appear 
that  it  was  intended  to  apply  to  every  case ; 
and  that  if  a  cause  is  tried  out  of  term, 
the  motion  should  be  made  within  the  first 
four  days  of  the  term  next  occurring  after 
the  trial.  But  whether  this  be  within  the 
rule  or  not,  we  have  authority  for  saying 
that  this  Court  formerly  adopted  the  prac- 
tice of  the  Common  Pleas,  and  not  that  in 
the  King's  Bench.  This  application  then 
ia  too  late.  Hie  rule  is  not  an  unwise  one, 
as  the  one  puty  may  have  his  remedy  by 
writ  of  error,  and  the  other  has  the  benefit 
and  security  of  bail  in  error. 

Bollard,  B.— In  7W<  New  Practice^ 
588,  it  is  said,  "  within  the  time  limited  by 
the  ahove  general  rule,"  (which  in  the 
Common  Pleas  required  the  motion  to  be 


made  within  the  four  da^)  *'  the  defen- 
dant may  move  to  set  aside  a  verdict,  and 
have  a  new  trial ;  or  after  a  point  reserved, 
that  a  nonsuit  may  be  entered;  or  he  may 
move  in  arreat  of  judgment,  and  dtfaec 
party  may  move  fiir  a  repleader,  or  vmn 
faaoM  de  nom."  The  appication  aeenu  to 
me,  therefore,  to  be  too  late,  as  this  Court 
haa  required  the  api^cation  to  be  made 
within  the  first  four  days. 

ALDsasoN,  B. — Notwithstanding  the 
case  of  Taylor  v.  fmteheadi6),  I  think 
this  application  is  too  late.  If  this  Court 
had  followed  the  Court  of  King's  Bendi, 
and  not  the  Common  Pleaa,  I  should  have 
considered  whethw  it  was  not  within  a 
reasonable  construction  of  the  new  rok^ 
that  it  should  apply  to  all  casea  whedMr 
tried  in  or  out  of  term,  as  I  cannot  see 
why  the  party  ia  to  have  more  dun  ibor 
days  of  thie  enauii^  t«rm,  becanae  die  cause 
happens  to  be  trinl  out  of  term. 

Rule  £sekmrgtd. 


I8S8.  1 
June  IS.  I 

jittumpsit—  Writ  of  Trial. 

The  declaration  statedf  that  in  eoiMdera- 
tion  that  the  plaintif  would  bmif  t^tke  de- 
fendant a  horse  for  7L  2r.  6d.,  tJk  defeif 
dant  promised  that  it  was  a  qiw^  worker^ 
and  would  go  well  in  spare  haniess.  It  then 
averred  the  purchase  q/*  the  horsey  that  it  woe 
not  gtuet,  and  would  not  go  ia  harness, 
whereby  the  plaintiff  was  put  to  great 
charges,  ^c.  There  were  alto  the  common 
counts: — Held,  that  this  was  a  record  whack 
nught  be  sent  bv  of  trial  to  the  9ieri0', 
underS^^  WUL^.  c.  42.  «.17. 

Assumpsit.  The  declaration  stated, 
that  in  consideration  that  the  plaintiff  would 
buy  of  the  defendant  a  certain  horse,  for  a 
certain  sum,  to  wit,  7L  is.  6d.,  the  defan 
dant  promised  the  plaintiff,  that  the  hocae 
was  then  a  quiet  worker,  and  would  go  wdl 
in  spare  harness.  It  then  averred  the  pur- 
chase of  the  horse  by  the  plaintiff,  and  tbe 
payment  of  the  price,  and  a  breach  of  tbe 
defendant's  promise  in  this,  that  the  horae 

(6)  Doof .  745. 
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was  not  a  quiet  worker,  and  would  not  go 
in  spare  harness,  but,  on  tlie  contrary 
thereof,  was  unquiet  and  vicious,  and  be- 
came  of  no  use  or  value  to  the  plaintiff, 
whereby  he  was  put 'to  charges  and  ex- 
penses in  keeping  and  taking  care  of  it. 
There  were  also  counts  for  money  bad  and 
received,  and  upon  an  ^count  stated,  to 
the  plaiatiff's  damage  of  20/. 

FteoM — First,  non  assumpsit  generally ; 
— second  plea  to  the  first  countt  tliat  Uie 
horse  was|(a  quiet  worker,  &c.,  on  which 
issue  was  joined. 

At  the  trial,  before  Arabin,  Seij.,  at  the 
Sheriff's  Court,  in  London,  in  this  term,  it 
appeared,  that  in  the  month  of  April,  Uie 
plaintiff  went  to  look  at  the  horse  in  ques- 
tion, at  Aldridge's  Repository,  when  the 
defendant  speaking  of  the  horse  and  his 
price,  said,  "  That  if  he  did  not  work  well, 
and  go  quietly  in  spare  harness,  the  plain- 
tiff was  to  send  him  back,  and  he  should 
have  his  money  returned."  After  some 
fiuther  coRTersation,  the  plaintiff  bought 
the  horse  for  7L  2ff.  6^,  which  he  paid, 
when  the  defendant  gave  him  the  following 
memorandum 

"April  18th,  1888. 

"Bought  of  G.  Pink,  a  horse  for  the 
sura  of  7/.  U.  6d.    G.  Pink." 

Upon  putting  him  into  harness,  it  was 
found  that  the  horse  was  vicious  and  un- 
quiet, and  not  a  good  worker,  upon  which 
the  plaintiff  sent  him  back,  on  the  83rd 
of  April,  and  having  demanded  his  money 
again,  which  was  refused,  he  brought  this 
TCtion  to  recover  it.  The  following  were 
the  pUintiff  *s  particulars  of  demand :  '*  On 
the  MdffUtatw  counts,  the  plaintiff  seeks  to 
recover  71.  2i.  6d.,  the  price  of  a  horse, 
wbich  amn  was  fraudulently  received  by 
the  defendant,  under  cdonr  of  a  contract 
of  sale  thereof  to  the  plaintiff,  with  a  war- 
ranty, which  the  defendant  knew  to  be 
false,  and  which  horse  the  defendant  has 
subsequently  received  back."  The  writ  of 
trial  had  been  obtained  by  consent  of  the 
parties.  The  plaintiff  had  a  verdict  for 
71.  it.  6d. 

Bylet,  on  a  former  day,  obtained  a  rule 
fun  to  set  aside  the  verdict  and  for  a  new 
trial,  on  the  ground,  first,  that  this  was  a 
case  which  the  sheriff  was  not  empowered 
to  try ; — secondly,  that  the  terms  of  the 
contract  were  to  be  found  in  the  bought 


note,  signed  by  the  defendant;  and  no  evi- 
dence of  warranty  was,  therefore,  admissi- 
ble ;  and,  thirdly,  that  if  the  parol  contract 
was  to  be  taken,  there  was  no  warranty  in 
it  at  all ;  and  that  where  a  party  buys  a 
specific  chattel,  of  which  he  has  the  means 
and  opportunity  of  jutting,  he  must  bring 
his  action,  if  at  all,  for  unliquidated  da- 
mages. He  cited  Qardimier  Gray  (I), 
PomU  T.  Edmmdt  (%\  and  Street  v.  Blay 
(»). 

Ournev  now  shewed  cause. — It  may  be 
conceded,  that  if  the  Judge  bad  no  power 
under  the  statute  to  make  an  order  for  the 
trial  of  this  case  before  the  sheriff,  the 
sheriff  had  no  jurisdiction  to  try  it.  But 
the  1 7th  section  of  the  8  &  4  Will.  4.  c.  4S. 
does  not  prohibit  an  order  being  made  in 
this  case.  There  is  nothing  to  shew  that 
this  is  a  "  debt  or  demand  on  which  the  sum 
sought  to  be  recovered,  and  indorsed  on 
the  writ,  exceeds  20/."  There  was  no  evi- 
dence that  it  exceeded  that  sum,  and  as  the 
Judge's  order  was  obtained  by  consent,  it 
must  be  assumed,  as  the  contrary  was  not 
shewn,  that  both  the  sum  indorsed,  and 
sought  to  be  recovered,  was  under  tlwt 
amount.  Actions  of  tort  have  been  decided 
not  to  be  within  the  act — Watton  v,  JMxM 
(4),  and  Smith  v.  Brown  (5),  also  a  case 
where  the  sum  of  58/.  was  indorsed  upon 
the  writ — Edge  v.  ^Aa»(6).  But  no  case 
in  assumpsit  under  these  circumstances 
has  been  held  not  to  be  within  it — Price 
V.  Morgan  (7)  is  in  point.  There  the  ac- 
don  was  in  assumpsit,  and  the  damages 
were  unliquidated.  Parke,  B.  says,  "I 
am  of  opinion,  that  this  was  an  action  in 
substance  for  the  price  of  the  posy ;  and, 
therefore,  within  the  act."  In  tlua  case, 
the  verdict  was  for  7^  2*.  6d.,  the  price  of 
the  horse,  and  the  Court  will  not  set  it 
aside. — [He  was  then  stopped.] 

Bylet,  contr^. — Secuons  16  &  17  of  the 
act  referred  to  do  not  enable  a  Judge  to 

(1)  4Ctmpb.  144. 
(f )  12  Eut,  6. 

(3)  S  B.  &  Ad.  456. 

(4)  t  Dowl.  P.C.  tli  i  s. 0. 3  Ltw  J.  Rep.  (nj.) 
Exeh.SS. 

(5)  5  Dowl.  P.C.736;  s.e.6  UwJ.Rep.(M.B.) 
Eich.  S16. 

<6)  4  Dowl.  P.C.  189. 

<7>  S  Mm.  &  W«li.  93;  i.e.  6  Uw  J.  Rep. 
(N.S.)  Eseh.  18. 
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niftke  an  order  in  thii  case,  even  with  the 
consent  of  parties.  There  must  be  sneh  a 
debt,  or  certain  demand,  as  may  be  indorsed 
upon  a  writ  of  summons.  Tlie  rule  of 
Hilary  term,  2  Will.  4,  shews  the  meaning 
of  the  words,  "debt  or  demand,"  in  the 
statute  :  "It  in  further  ordered,  that  upon 
every  bailable  writ  and  warrant,  and  upon 
the  process  or  any  copy  served  for  the  pay- 
ment of  any  debt,  the  amount  of  the  debt 
shall  be  slated,  and  the  amount  of  what 
the  plaintiff's  attorney  clainu  for  the  costs 
of  such  writ  or  process,  arrest,  or  copy, 
and  service,  attendance  to  receive  debt  and 
costs."  The  17th  section  of  the  act  has 
reference  to  this  rule.  That  section  also 
directs  that  the  issues  shall  be  tried  before 
the  sheriff  of  the  county,  or  any  Judge  of 
any  court  of  record,^  the  recovery  tif  debt 
in  such  county. 

[Lord  Abinoer,  C.B. — What  meaning 
do  you  give  to  the  word  "demand"?] 

The  same  words  occur  in  the  Bankrupt 
Act,  under  which  you  cannot  prove  for 
unliquidated  danu^s.  They  are  also  to 
be  found  in  many  acts  establishing  courts 
of  requests,  where  they  have  not  received 
the  meaning  now  etmtended  for.  The 

Srinciple  applicable  to  this  case  is  laid 
own  in  Smtk  v.  BroKn.  All  the  evidence 
applied  to  the  first  count  only,  which  is 
upon  tlie  warranty.  The  verdict  was  ge- 
neral, and  upon  Uiat  count  there  was  no 
jurisdiction secondly,  the  contract  here 
was  in  writing,  and  no  evidence  was  ad- 
missible of  any  warranty  to  add  to  it. 

[Alderson,  B. — It  is  but  an  informal 
receipt.] 

It  was  a  writing  wfaich  ascertained  all 
the  necessary  terms  of  the  contract,  and 
was  s^ned  by  the  vendor.  As  soon  as  the 
contract  was  reduced  into  writing,  that 
must  be  looked  at,  and  the  former  pared 
agreement  disr^arded.  But.  thirdly,  if 
tut  is  n<^  so,  the  contract  that  was  proved 
contained  no  warrant  at  all — Street  v. 
Blatf. 

[Aldersok,  B.— It  was  for  the  jury  to 
say  what  was  the  meaning  of  the  parties 
as  to  any  warranty.] 

Lord  Abingbr,  C.B. — The  case  of  Price 
V.  Morgan  bears  a  stroi^  analogy  to  the 
present.  That  was  an  action  of  assnmpsit, 
and  the  Court  thought,  that  in  substance, 


the  action  was  brought  for  the  price  of  the 
pony.  The  word  "  demand  "  must  be  con- 
strued to  have  a  meaning  ^uedem  generis 
with  debt ;  and  in  that  case,  the  demand 
was  a  sum  certain — namely,  the  price  of 
the  pony ;  and  it  was,  therefore,  thought 
to  be  within  the  act.  This  is  precisely 
of  the  same  nature,  and  it  is  for  a  demand 
not  exceeding  SO/.  Upon  the  second  point, 
I  do  not  dispute  the  principle  laid  down 
by  Mr.  Byles,  that  if  there  has  been  a  parol 
agreement,  which  both  parties  afterwards 

tmt  into  writing,  that  that  writing  is  to  be 
ooked  at  to  ascertain  the  terms  of  their 
contract ;  but  that  principle  does  not  aeoa 
applicable  to  this  case,  as  here  there  was 
no  evidence  whatever  of  any  consent  the 

gardes,  that  the  bought  note,  aigned  only 
y  one  of  them,  should  be  substituted  for 
the  previous  parol  agreement  which  had 
been  concluded.  There  is  no  evidence 
that  the  plaintiff  assented  that  this  should 
be  the  contract ;  if  he  had,  be  would  |RO> 
bably  have  signed  it.  As  to  the  last  ol^ 
jection,  thejury  were  to  put  their  ctmstnic- 
tioa  upon  what  passed.  The  defendant 
Baying,  "  If  he  does  not  work  quiet  in  tpm 
harness,  bring  him  back,  and  yon  shall 
have  your  money  agaio,"  might  be  eon- 
sidered  by  ihem  as  an  emphatic  mode  of 
giving  a  warranty. 

BoLLAiTD,  B. — But  for  the  caae  of  Price 
V.  Morgan,  I  should  have  doubted  whether 
the  act  of 'parliament  applied  to  such  n 
case  as  this,  or  was  meant  to  have  reference 
to  any  other  than  money  demands.  How- 
ever, it  has  been  held  to  do  so,  and,  per- 
haps, restrictions  should  not  be  placed 
upon  its  operation,  omsidering  that  the 
two  objects  contemplated  by  it  are,  die 
lessening  of  expensei  and  me  preventioii 
of  delay. 

Alderson,  B. — I  consider  the  first  pcrint 
determined  by  Price  v.  Morgan,  This  caae 
does  not  fall  within  the  principle  of  AmCA 
V.  Brown,  as  that  was  for  unliquidated  da- 
mages altogether.  Here,  in  fact,  the  ac- 
tion was  for  the  price  of  the  horse  only. 
Upon  the  other  points,  I  concmr,  aoid  tluu 
that  the  verdict  was  right. 
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1838.  1 
June  1.  / 

Reward  —  Adver^temewt  —  Informalion, 
Meaning  of. 

An  advertisemmt  reapecting  the  robbery 
of  some  Bank  of  England  notes,  promised 
that  "  whoever  woHld  give  informatio»t  bg 
«AteA  the  same  might  be  traced,  iheuidt  on 
eoimction  of  the  parties,"  receive  a  reward 
oftOU  The  ^plttuU\f  gave  n^ffkient  infor- 
mation for  their  conviction,  but  not  vmtil  after 
other  sufficient  information  had  been  received: 
—Held,  that  as  the  plaintiff's  was  not  the 
first  information,  he  woi  not  entiUed  to  re- 
cover the  reward. 

Assumpsit.  The  declaration  stated,  that 
tbe  defendant,  on  the  29th  of  July  18S5, 
printed  and  published  a  certain  advertise- 
ment, by  which  it  was  stated,  that  on  Satur- 
day night  then  last,  two  Bank  of  England 
notes,  one  for  501.,  dated  June  SOth,  and 
one  of  801.,  dated  June  the  ISth,  and  other 
monies,  had  been,  and  were,  stolen  fimn  the 
person  of  the  said  defendant,tlierein  describ- 
ed, of  Hali&x,  while  on  his  way  home,  and 
that  the  said  defendant  did  thereby  then 
promise^  that  whoever  would  give  informa- 
tion, by  which  the  same  might  be  traced, 
should,  on  conviction  of  the  parties,  receive 
20/.  reward,  on  application  to  the  sMd  de- 
fendant ;  and  the  said  plaintiff,  in  &ct, 
saith,  that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant, 
afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  did  give  information,  by  which 
the  said  notes  and  monies  were  traced,  and 
did  give  information  of,  and  discover  and 
trace  one  Benjamin  Dyson  to  the  said  de- 
fendant, to  be  the  party  to  the  said  offence, 
aa  in  the  said  advertisement  mentioned; 
and  the  said  Benjamin  Dyson  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  was 
committed  to  prison,  to  answer  for  the 
aame  ofience ;  and  afterwards,  and  at  the 
genera]  sessions  of  oyer  and  terminer  and 
general  gaol  delivery  holden  for  the  county 
of  York,  on  the  27th  of  February  I83G, 
the  said  Benjamin  Dyson  was  in  due  man- 
ner, and  by  due  course  of  law,  convicted 
of  the  said  oflTence, — of  which  said  several 
premises,  the  said  defendant  afterwards, 
to  wit,  on  the  day  and  year  last  aforesud, 
had  notice ;  and  the  laid  ^aintiff  did  thm 
Naw  SaaiEs,  VU.— BuHtft. 


apply  to  the  said  defendant  for  the  said 
sum  of  20/.,  BO  being  such  reward  as  afore- 
said :  by  means  of  which  said  premises, 
the  said  defendant  became  liable  to  pay  to 
the  said  plaiotifT  the  said  sum  of  20/., 
when  the  said  defendant  should  be  there- 
unto afterwards  requested. 

There  were  ^so  counts  for  work  and 
labour,  and  upon  an  account  stated,  to 
which  the  defendant  pleaded  non  assumpsit. 

llie  following  were  the  pleas  to  the  first 
count,  and  upon  which  issues  were  joined. 
As  to  the  first  count,  defendant  says,  that 
the  plaintiff  did  not  give  information  in 
manner  and  form  as  in  the  declaration 
mentioned,  and  of  this  he  puts  himself 
upon  the  country.  And  for  a  further  plea 
as  to  the  first  count,  defendant  says,  that 
the  notes  and  monies  were  not  traced  by 
the  information  so  given  by  the  plaintiff 
in  manner  and  form  as  in  the  dedaration 
mentioned,  and  of  this,  &c.  And  for  a 
further  plea  as  to  the  first  count,  defendant 
■ays,  that  although  the  plaintiff  did  ^ve 
the  information  in  tlbe  first  count  mention- 
ed, yet  defendant  says,  that  another  person, 
to  wit,  James  lllingworth,  together  with 
the  plaintiff,  gave  the  said  information ; 
without  this,  that  the  plaintiff  alone  gave 
the  said  information  in  manner  and  form  as 
in  the  first  count  alleged,  and  of  this,  &c. 

At  the  trial,  before  Pattesoo,  J.,  at  the 
last  Summer  Assizes  for  the  county  of 
York,  it  appeared,  that  on  the  25ui  of 
July  1835,  the  defendant  was  robbed  by 
three  or  four  men,  near  Halifax,  of  90^, 
and  that  he  shortly  afUrwards  iiuerted  the 
following  advertisement  in  a  newspaper 
called  t^  ffaUfasE  E^ess : — 

*'  Twenty  pounds  reward. 

"  Whereas,  on  &turday  n^t  last,  two 
Bank  of  England  notes,  one  for  30/.,  dated 
June  SOth,  No.  19,994,  and  one  for  30/., 
dated  June  18th,  No.  3,148,  and  other 
monies,  were  stolen  from  the  person  of  Mr. 
Richard  Walsh,  of  Halifax,  on  his  way 
home ;  whoever  will  give  information  by 
which  the  same  may  be  traced,  shall,  on 
conviction  of  the  parties,  receive  the  above 
reward,  on  application  to  the  said  Richard 
Walsh,  Halifax.  July  29,  1835." 

Upon  the  1st  of  August  1835,  Brigg, 
the  deputy  constable  of  Bradford,  wrote 
as  follows  to  Brierley,  tfae  constable  of 
Halibx: — "I  have  hmd  this  morning 
IB 
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ffho  the  party  was  that  robbed  Mr.  Walsh, 
and  if  he  can  prove  the  number  of  the 
notes,  I  think  it  possible  to  make  it  out." 
Bri^  had  received  his  information  from  a 
person  of  the  name  of  Clark,  who  was 
called  upon  the  trial,  (as  Brigg  was  pre- 
vented by  an  accident  from  being  a  witness,) 
and  to  whom  Dyson  had  confessed  that  he 
committed  the  robbery.  Previous  to  this 
communication  by  Clark  to  Brigg,  Illing- 
worth,  the  constable  of  Wakefield,  had 
discovered  that  the  notes  had  been  cashed 
at  the  bank  there,  and  had  taken  the  par- 
ties who  cashed  them  (not  the  thieves,) 
into  custody.  Upon  the  4th  of  August,  the 
plaintiff  first  gave  information.  Dystm  was 
taken  by  Brigg  upon  the  14tb  of  August, 
and  convicted  at  the  York  I^ent  Assizes  in 
1836,  upon  his  own  plea  of  guilty.  The 
plaintiff's  name,  with  that  of  Brigg,  Hling- 
wortht  BrierleVf  and  others,  was  upon  the 
back  of  the  indictment,  as  a  witness  i^ainst 
Dyson.  After  the  conviction,  the  plaintiff 
applied  for  the  reward^  which  being  refus- 
ed, on  the  ground,  that  he  had  not  given 
the  first  information,  or  that  which  led  to 
the  conviction,  he  brought  this  action. 
The  learned  Judge  left  it  to  the  jury  to 
say,  whether  any  information  had  been 
'given  previously  to  that  given  by  the 
plaintiff,  which  could  lead  to  the  tracing 
of  the  notes,  and  the  conviction  of  the 
offender,  and  they  found  a  genend  verdict 
for  the  defendant. 

jileaamder  having  obtained  a  rule  to 
enter  a  verdict  for  Uie  plaintiff  on  the  6rst 
and  third  usues,  and  why  there  should  not 
be  judgment  non  abOmte  veredicto  upon 
the  second, — 

Creimell  and  Addison  now  shewed 
cause. — The  direction  of  the  learned  Judge 
was  clearly  right  in  this  case,  and  there  is 
no  ground  for  disturbing  the  verdict.  The 
information  upon  which  the  reward  was  to 
be  obtained,  was  to  be  information  upon 
which  the  notes  were  traced,  and  the  par- 
ties discovered,  not  by  which  they  might  be 
traced.  As  the  plaintiff's  information 
clearly  was  not  the  first,  it  must  be  cm- 
tended  on  the  other  aide,  that  any  penon 
giving  any  information  at  any  tnne  may 
daun  the  reward;  and  thus  a  reward 
might  be  claimed  by  ten  different  persons. 
But  one  reward  only  is  ofiered,  and  that 
to  the  first  peram  giving  such  information 


as  will  lead  to  conviction.  The  letned 
Judge  said,  it  was  not  sufficient  to  tnee 
the  notes  to  the  place  where  tbey  were, 
but  the  offenders  must  also  be  traced. 
When  the  plaintiff  first  had  any  knovlei^ 
of  the  matter,  is  immaterial ;  he  did  not 
reveal  it  until  after  Dyson  was  traced,  by 
means  of  IlHngworth,  Clark,  and  Brig^, 
and  after  Dyson  had  confessed  the  robbery. 
It  may  be,  that  if  Dyson  had  [beaded  not 
guilty,  he  would  have  been  convicted  uipoa 
the  joint  evidence  of  the  plaintiff  and  the 
others,  but  that  would  not  entitle  him  to 
the  reward.  The  whole  matter  wu  left 
to  the  jury,  who  were  asked,  wfaetber  P;f- 
son  was  apprehended  and  brot^t  to  jus- 
tice upon  ^e  information  of  Clark,  or  of 
the  plaintiff. 

[ALnskson,  B.— The  word  "traced" 
imports  that  ^e  plaintiff  was  the  fint  par- 
son giving  sufficient  ii^brma^ :  if 
other  person  had  previously  done  so^  tb^ 
were  dready  traced.} 

[Pabki,  B.— On  moving  for  the  nde^  it 
was  contended  that  the  hand-bill  most 
that  information  ahould  be  given  to  tbe 
defendant,  and  not  to  the  coutsble.] 

It  was  sufficient,  if  given  to  a  pewon 
authorized  to  receive  it.    The  noriU  ire, 
"information  by  which  the  same  my  be 
traced."    The  information  of  dw  pluai^ 
was  not  such  as  the  advertisement  requited 
—FaUick  v.  Bar6er(l).   Secondly,  4* 
plaintiff  can  only  have  judgment  sm 
staate  wrt^Seto,  upon  the  second 
he  is  entitled  to  a  verdict  on  tbe  oAerMO. 
It  is  said  to  be  cmsistent  widi  tbit  fW) 
that  the  {daintiff  gave  the  first  nfofnattss 
by  which  the  notes  might  be  traced,  ta* 
that  the  defendant  acted  upon  some  m 
knowledge ;  and  that  in  that  c«K  the  pla^ 
tiff  would  be  entitled  to  the  rewiid.  Tw 
declaration  states,  that  the  defendutt  pub- 
lished an  advertisement,  o&ring  » 
to  whoever  would  give  infonasiion^ 
which  the  notes  might  be  traced;  si^  >t 
contains  an  averment  that  the  pbintiffp*^ 
information  by  which  they  were  tiseesi 
and  the  plea  traverses  that. 

[ALDsasoN,  B. — He  proves  that  awr- 
ment  distinctly,  sulgect  to  the  qneitioB  of 
first  tracii^J 

[Pabkb,  B.— You  t^  iaine  upoo  wt 

(I)  1  Haa.  ft  flslw.  lOB. 
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BTenncnt :  in  whatever  tense  the  jdaintiff 
luea  it,  you  deny  it ;  and  the  jnry  haTe 
found  for  the  defendant.] 

It  is  not  aa  inunaterial  allegation.  The 
declaration  would  be  bad  without  it 

AUxandtTt  contra. — The  plaintiflf  made 
a  cfunmunicatioD  on  the  4th  of  August ; 
there  was  none  from  Brigg,  except  in  writ- 
ing, before  the  £th  ;  that  letter  ought 
not  to  have  been  admitted ;  Brigg  himself 
should  have  been  called.  Upon  the  night 
of  the  robbery,  four  persons,  and  Dyson 
among  them,  came  to  the  plaintiff's  house, 
and  spoke  of  the  notes  and  the  robbery. 
The  plaintiff  waited  six  days,  and  then 
told  die  defendant  on  the  5th  of  August. 
The  information  in  the  letter  from  Brigg, 
was  not  such  aa  could  be  acted  uipon  to 
convict  the  offender ;  it  was  not  aoffieient. 
The  letter  ought  not  to  have  been  admitted. 
It  was  no  part  of  the  re*  ^*^> 

[LoRD^iNOBR,C.B.— Surely,  the  letter 
is  the  best  evidence  of  the  information, 
that  Brierley  received  from  Brigg,  and  of 
Uie  date  of  it.  You  may  contend  that  it  is 
not  such  information  as  the  hand-biU 
meant.] 

The  first  plea  only  denies  the  fact  of  in- 
formation having  bttn  given  by  the  plain- 
tiff, either  before  or  after  that  by  any  other 
person. 

[Parke,  B. — Yes.  It  denies  such  in- 
formation as  is  meant  in  the  hand-bill.] 

The  "  information  bj  which  the  same 
mwht  be  traced,"  means  by  which  the 
ofl^nder  might  be  traced  and  convicted. 

[Parkb,  B. — You  reject  die  first  aver- 
ment.] 

It  is  divisible.  If  the  plaintiff  had  given 
no  information  by  which  the  notes  were 
traced,  but  merely  that  which  shewed  Dy- 
son to  be  the  robber,  the  plaintiff  would 
have  been  entitled  to  the  reward. 

[Alderson,  B. — You  are  to  give  infor- 
mation of  the  tracing  of  the  notes,  by  which 
you  may  convict  the  offender.] 

The  third  plea  concludes  with  a  special 
traverse—"  without  this,  that  the  plaintiff 
alone  gave  such  inf(»inatioD,"  &&  The 
dedaration  contains  no  averment  that  the 
plaintiff  alone  gave  the  niformation. 

Lord  Abinoer,  C.B. — The  rule  must 
be  discharged.  The  "  information  by 
which  the  same  may  be  traced,"  means  the 


first  infonnatifm  that  is  suflScient  for  that 
purpose.  After  that  haa  been  given,  a 
party  receives  no  information  by  anottier 
person  telling  him  the  same  thing.  Upon 
the  evidence,  the  information  given  by 
Clark  to  Brij^,  and  by  him  to  Brierley, 
was  the  first.  With  regard  to  the  plead-* 
inga,  the  plea  must  be  understood  in  the 
same  sense  as  the  declaration ;  and  the 
tracing  that  is  spoken  of,  means  such  a 
tracing  as  will  bring  the  matter  home  to 
the  robber.  I  also  think  that  the  letter 
from  Bri^  was  not  mdy  admissible,  but 
was  the  proper  evidence,  and  was  properly 
read.  That  fixes  the  date  of  Brira's  com- 
munication, which  was  the  1st  of  Au^st; 
whereas,  the  ^aintiff  made  none  until  the 
4tfa.  What  was  wanted  ftom  the  hand-bill, 
was  information  as  to  the  party  committing 
the  robbery  ;  and  that  was  rightly  com- 
municated to  the  constable ;  though  it 
did  not  appear,  nor  was  it  necessary  to  be 
proved,  that  he  had  disclosed  it  to  Uie  de- 
fendant. 

Parke,  B. — I'concur  with  the  Lord 
Chief  Baron,  that  the  rule  must  be  dis- 
charged on  the  first  and  third  issues ;  it  is 
therefore  immaterial  to  consider  the  appli- 
cation as  to  the  second,  though  I  entertain 
no  doubt  upon  that.  The  first  and  third 
plea,  in  fiict,  raise  the  same  question.  If 
It  had  appeared  that  the  plaintiff  and  beh 
other  gave  the  information  together,  then 
this  luintiff  could  not  have  maintained 
the  action  alooe ;  which  comes  to  the  same 
thing  aa  whether  the  phuntiffgave  the  first 
information.  Upon  reference  to  the  con- 
tents of  the  hand-bill,  as  well  as  to  the 
heading  of  it,  it  is  clear  the  defendant  only 
intended  to  offer  one  reward,  to  be  paid 
upon  conviction  of  the  parties.  The  plain- 
tiff must  make  out  his  case,  and  shew  that 
the  information  which  he  gave,  traced  the 
notes  to  Dyson,  and  procured  bis  convic- 
tion. He  must  be  the  first  person  giving 
such  information.  I  think  the  learned 
Judge  was  ri^t  in  saying,  he  was  not  the 
first.  Clark,  before  that,  had  had  a  eoa- 
fessioo  from  Dyson,  and  had  communicafc- 
cd  that  to  Br^^  Is  not  that  informatioa 
within  the  meaning  the  band-bill  t  The 
ctHnmonicatiimtoacoostable  was  sufficient, 
and  it  was  not,  I  think,  necessary  to  go 
further,  and  shew  he  informed  the  defen- 
dant. 
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BoLtAMD,  6. — I  am  of  the  same  opinion 
upon  both  points.  The  learned  Judge 
was  right  in  asking  the  jury  whether  the 
plaintiff*  gave  the  first  information,  in  the 
sense  of  the  hand-bill.  The  letter  was 
properly  received.  Brierley  being  asked 
whether  he  could  fix  the  time  when  he 
first  received  information  from  Bri^,  re- 
plied no,  until  the  letter  was  put  into  his 
band,  which  enabled  him  to  aay  it  was  on 
the  Ist  of  August. 

Aldbrsoh,  B. — Information,  and  first 
information,  are  tautologoas  expressions : 
when  that  word  is  used  in  the  declaration 
ex  vi  teTViimj  it  means  the  first  information. 
There  is  nothing  in  the  hand-bill  to  give 
any  other  meaning  to  iu  Then  the  plaintiff 
was  clearly  not  the  man  giving  the  first 
information,  and  was  not  therefore  entitled 
to  receive  the  reward. 

Atffe  «&tekarged. 


1838.     1  CUBSHAU  AND  OTBBRS  17.  KBW- 
Juoe  6.    /  LAND  AHO  OTHERS. 

Devise — Issue — Estate  for  Life  and  in 
Tail. 

The  testator,  after  tlirecting  his  trustees 
to  pay  certain  sums  of  money  to  the  children 
of  his  son  Richard,  or  to  other  persons  in 
certain  events,  then  devised  freehold,  copy- 
hold, and  leasehold  estates  to  his  son  and 
daughters,  and  their  lawfU  issue  respeetivel^t 
in  tail  general,  with  benefit  of  sureivorshsp 
to  and  amongst  the  issue  respectively,  as 
tenants  in  common,  and  not  asjmnt  tenants: 
—Held,  that  by  the  word  '*  issue,"  the  tes- 
tator must  be  taken  to  have  ineant  **  chil- 
dren," and  that  his  children  therefore  took 
life  estates  as  tenants  in  common,  nith  con- 
tingent remainders  to  their  children  in  tail, 
and  cross  remainders  over. 

The  Master  of  the  Rolls  sent  this  case 
for  (he  opinion  of  this  Court.  It  is  the 
same  as  was  sent  for  the  opinion  of  the 
Court  of  Common  Pleas  in  1835,  the  ar- 
guments and  certificate  in  which  are  re- 

Krted  in  5  Law  J.  Rep.  (h.s.)  CP.  1S7. 
Hilary  term,  1 8S7,  this  case  was  argued 
by— 

Hodgson,  for  the  plaintiflb.-— It  is  con- 
tended, on  behalf  of  the  plaintiffs,  who  are 


the  three  daughters  of  the  testator,  that 
they  take  estates  tail,  subject  to  certain 
limitations  over,  by  way  of  contingent  re- 
mainders to  their  children.  The  ease  de- 
pends upon  the  determinatkm  of  the  pro- 
per meaning  to  be  given  to  the  words 
*'  lawful  issue"  in  the  testator's  will,  whe- 
ther they  are  to  be  considered  as  words  of 
"  inheritance"  or  of  '*  purchase."  The 
neral  rule  for  construing  these  words  has 
been  given  in  Doe  d.  Jesson  v.  Wright  (1), 
and  fully  commented  upon  in  Lees  v.  Mas- 
ley  (i),  and  the  construction  there  givoi  is 
adverse  to  the  plaintiffs.  But  it  is,  never- 
theless, considered  that,  from  the  peculiar 
language  of  this  will,  that  the  Court  nny 
draw  the  conclusion  in  favour  of  construing 
them  as  words  of  inheritance.  The  ge- 
neral principle  is  established,  that  where  a 
testator  uaei  words  which  have  a  tedmieal 
meaning,  they  shall  be  construed  in  ooih 
formity  herewith,  unless  it  is  clearly  shewn 
that  he  did  not  intend  them  to  have  that 
meaning.  Here,  indeed,  there  is  great 
confusion  as  to  the  construction  of  the  re- 
siduary clause,  yet  the  testator's  inteotioo 
may  be  extracted  from  it.  It  disposes  of 
real  and  personal  property,  and  the  testa- 
tor evidently  contemplated  that  he  had 
given  different  estates  to  different  parues, 
and  that  some  would  have  only  life  estates; 
to  his  wife  he  gave  a  life  estate  expressly; 
the  question  is,  whether  he  gave  more  to 
the  children.  Now,  the  general  inMntkM 
of  the  testator  roust  have  been  to  give  an 
estate  tail,  but  be  wished  to  give  in  a  par- 
ticular form,  and  has,  in  consequence,  in- 
troduced some  inconsistency  in  his  devise. 
He  has  provided  that  the  issue  shall  not 
hnve  a  vested  interest  until  certain  events 
should  happen. 

[Lord  Abinobr.  C.B. — Then  yon  con- 
strue the  term  "  vesting  interest"  as  a  mode 
of  expressing  merely  the  vesting  in  poa- 
session.] 

Yea;  the  part  of  the  clause  where  it 
occurs  was  intended  to  provide  for  the 
personalty,  and  the  testator  has  inadver- 
tently applied  the  words  to  all  his  pro- 
perty. The  word  **  issue**  is  merely  used 
to  point  out  in  what  way  the  remainder  is 
to  go ;  it  cannot  be  said  there  is  any  gift 

(1)  t  Bli.P.C.  1. 

(3)  1  You.  &  Col.  &89;  s.  0.  5  Law  J.  Kep. 
(N.fl.)  Enh.  Eq.78. 
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or  Itraitation  over.  If  the  csm  on  thit 
subject  be  examined,  it  will  be  found  that 
tbey  range  ihemaelvet  in  five  daaiet.' 
First,  where  there  is  a  devise  to  a  man  and 
Uie  heirs  of  his  body,  which  includes  the 
cases  of  Wright  v.  Pearson  (3),  Ooodright 
V.  PuUyn{4,),  Doe  v.  Smith  (5),  Doe  v. 
Harvey  (6),  and  Doe  d.  Jetton  v.  Wright. 
The  second  is,  where  a  provisioD  is  made 
for  the  devisee  dying  under  twenty-one, 
and  includes  Doe  v.  Smith,  Doe  v.  Goff(7\ 
and  Crump  v.  Norwood  (8),  the  former  of 
which,  indeed,  is  overruled  by  Jetton  v. 
Wright,  and  the  latter  cannot  be  supported 
since  that  decision ;  and  it  is  now  held, 
that  such  inconsistent  modification  will  not 
afiect  the  previous  devise  to  the  heirs  of 
the  body.  The  third  is,  where  the  word 
"  children"  is  used,  as  in  Wotten  v.  Andrews 
(9).  Mortimer  v.  Wett(lO).  The  fourth  is, 
where  the  word  "  issue"  occurs,  as  in  Doe 
V.  j1pjm(\l\  Doe  v.  Gf«r(12),  Doe  d. 
Cock  V.  Cooper  QS).  The  fifth  is,  where 
the  term  "heir  male"  has  been  used  with 
superadded  words  of  limitation,  as  in 
Jrcher't  cate{li),  The  King  v.  BurektU 
(16),  Frankliny.  £ay(16),  Denn  v.Puckey 
{\7),Murthivaitev.  Jenkinson{l8),  Frank 
V.  Stoinn(l9),  Mogg  v.  Mogg  (20),  and 
Harvey  v.  Harvey  (8 1 ).  In  all  these  cases 
it  was  determined  that  an  estate  tail  was 
crmted.  Rytm  v.  Comley  (i22),  before  Lord 
Chancellor  Sudden,  where  there  was  a 
contrary  decision,  is  distinguishable,  be- 
cause there  was  a  power  of  appointment. 
And  Doe  v.  Bumtall{ftS)  and  Burntall  v. 
Davy  (24),  upon  the  same  devise,  turned 

(5)  1  Ed«n,  119 ;  ■.  c.  Amb.  358. 

(4)  t  Ld.  lUrn.  1437  ;  a.  e.  f  Stra.  7S9. 
(A)  7  Term  Rap.  631. 

(6)  4  B.  &  C.  623 i  a.  0.  4  Law  J.  Rep.  K.B.  18. 

(7)  11  Eait.  668. 

(8)  7  Tsont  362, 

(  9)  t  Binp.  1S6 ;  ■.  c.  2  Law  J.  Rep.  CP.  145. 

(10)  2  Sim.S7»;  B.o.5UwJ.Rsp.CbaM.181. 

(11)  4T«nn  Rep.  82. 
<1«)  *Wilf.S24. 
(IS)  1  Ewt,  229. 
<t4)  1  Co.  R«p.  66. 

(15)  1  Eden,  414;  i.  e.  Amb.  379. 

(16)  2  Bli.  59.  n. 

(17)  5  Term  R«p.  299. 
(IB)  t  B.&C.358. 
(19)  3  Eut,  M8. 

20)  1  H«r.  654. 

21)  Reg.  Book,  A,  Jo!^  1833-4. 

22)  1  LI.  &  Goo.  7. 
(23)  6  Term  Rep.  30. 
(S4)  1  BoK  fc  Pol.  215. 


Upon  die  fiut  of  there  bang  a  contingent 
remainder.  It  is  contended,  that  by  hold- 
ing this  to  be  an  estate  tail,  a  parent  may 
defeat  the  devise  over  to  his  children,  but 
it  is  by  no  means  clear  that  the  testator 
would  have  refused  to  give  them  that 
power.  There  is  one  clear  estate  tail  given 
to  each  of  the  children,  with  cross  remain- 
ders  between  them,  as  in  Doe  d .  Bean  v.  Hal- 
Uy  (25)  and  Doe  d.  Gallini  v.  GalOni  (26). 
This  latter  part  of  the  devise  is  not  ad- 
mitted by  Cne  defendants,  who  say,  that 
there  are  cross  remainders  between  the 
grand-children.  Now,  there  is  no  such 
provisitm  in  the  will ;  and  if  it  be  read  as 
giving  only  life  estatea  to  the  testator*a 
children,  it  will  be  necessary  to  add  some- 
tfiing  to  the  will,  in  order  that  it  may  have 
that  efiect ;  which  this  Court  will  not  readily 
do.  That  part  of  the  certificate  of  the 
Court  of  Common  Pleas,  which  says,  that 
cross  remainders  in  tail  were  given  among 
the  parents,  but  the  prior  part  that  cross 
remainders  in  tail  are  given  among  the 
grand-children  respectively,  is  wrong. 

Teed,  for  the  defendants. — The  true  con- 
struction of  the  will  is  a  devise  to  the  tes- 
tator's son  and  daughters  for  life,  remainder 
to  their  children  as  tenants  in  common  in 
tail,  with  cross  remainders  in  uil  among 
the  testator'a  grand -children,  subject  to 
the  contingency  of  any  of  his  children  dying 
without  children  capable  of  taking, — in 
which  event,  that  share  is  to  go  over  to 
the  other  children  in  like  manner.  The 
question  turns  undoubtedly  on  the  meaning 
of  the  word  **  issue,"  and  there  is  a  fair 
inference  to  be  drawn  from  the  other  parta 
of  the  will,  that  the  testator  meant  by  it 
**  children."  In  several  places  he  speaks 
of  the  issue,  where  it  is  manifest  he  means 
children,  especially  where  he  provides  a 
maintenance  during  the  minority  of  the 
issue  of  his  son  and  daughters,  and  refers 
expressly  by  the  use  of  the  "said,"  as  to 
which,  see  SibUy  v.  Perry  (27),  for  them. 
The  testator  has  therefore  explained  the 
sense  in  which  he  haa  used  the  word,  and 
shewn  that  he  did  not  mean  to  expreu  an 
indefinite  line  of  deseendanta,  but  merely 
the  children  of  his  children.    Aa  to  the 

(25)  8  Tenn  Rep.  5. 

(26)  5  B.  &  Ad.  6tl  ;  S.&  3  Law  J.  Rep.  (na.) 
K.a  71. 

(27)  7  Vas.  522. 
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cases  cit«d  on  the  other  side,  dim  ia  no  one 
where  there  baa  been  a  maiatenance  given 
during  minority  of  the  iisue.  Bat  TAomp- 
§on  V.  Brandwood(iB),  Lees  v.  Moulept 
and  Ryan  v.  Con>2ey,  are  authorities  in 
support  of  the  construction  contended  for 
by  the  defendants.  Where  there  is  a  gif^ 
over  on  failure  of  issue,  and  therefore  the 
testator's  intention  can  only  be  effectuated 
by  construing  the  devise  as  a  gifl  of  an  estate 
tail,  the  Courts  will  give  that  construction 
to  it.  Here,  however,  there  is  no  such 
gift  over,  and  the  intention  of  the  testator 
mil  be  ful611ed,  if  an  estate  tail  be  given 
to  his  grandchildren.  Then,  although  the 
point  is  not  of  much  eonsequence  to  the 
defendants,  die  gift  over,  on  failure  of  any 
of  the  issue,  is  to  bt  in  the  lama  manner 
as  their  original  shares,  that  is,  cross  re- 
mainders for  life  are  created  among  the 
children*  with  cross  remainders  in  tail 
among  their  children,  the  testator's  grand- 
children. 

W.  H.  tVatton,  Bird,  and  WalkeVy  ap- 
peared for  different  parties. 

Hodgson  replied. — The  testator  certainly 
uses  the  word  "  issue"  somewhat  loosely, 
when  he  applies  himself  to  the  personalty ; 
but  notwithstanding,  in  the  devise  of  the 
realty,  it  has  a  certain  and  definite  signifi- 
cation, and  although  what  fallows  creates 
some  confusion,  it  ^ws  not  contradict  the 
former.  The  question  really  ia,  whether 
there  ia  here  a,  gift  over  on  a  general  ftilara 
of  issue ;  and  it  is  cmiteDdea  that  there  ia. 
He  also  cited  Horne  v.  Barton  (Jt9)  and 
Jervmte  v.  tlieDuketjfNorthumberland(SO). 

C«r.  ath,  vuit. 

Lonn  Abihger,  C.B.  now  delivered  the 
judgment  of  the  Court. — This  case  was  sent 
for  our  opinion  by  the  Master  of  the  Rolls; 
and  the  question  was,  what  construction 
was  to  be  put  upon  certain  words  msde  use 
of  by  the  testator  tn  his  will.  [See  the 
will  setout  in  5  Law  Journal l{eport»,(n.».) 
CP.  188.]  There  is  no  possible  mode  of 
construing  this  will,  that  does  not  preaent 
much  doubt  and  diffleulty.  We  think  that 
we  come  nearest  to  the  intention  of  the  tea* 
tator  by  considering  the  word  "  issue"  aa 
meaning  children ;  and  then  the  construc- 
ts) 1  MmU.  381. 
C9)  Coop.  257. 
ao)  1  J.  &  W.  5H. 


tion  to  be  put  upon  the  words  "  their  law- 
ful issue  respectivdy,  in  tail  general,"  would 
be  to  emutme  diem  as  meaning  "  children 
lawfully  begotten."  The  beat  interpreta- 
tion to  put  npon  the  will  is  to  say,  that  die 
children  took  estatea  for  life,  as  tenants  in 
common,  wtdi  mnainden  to  their  children 
in  tail,  and  cross  remainders  over.  A  eer- 
tificMe  to  this  effect  will  be  sent  to  the 
Master  of  die  Bolls. 


June  S.  5  OTHBBS  v.  nousi. 

Arbitration  —  Verdict  entered  —  Qemg 
again  to  Trial — Irregularity^ 

AeauufMur^enedtmimverikteMnai 
for  the  plaml^t  wifset  to  the  mmard  of  «s 
arbitntart  who  mug^  after  the  fmmeL 
The  order  of  reference  not  having  heem  deli- 
vered to  Aim  until  the  time  for  mahmg  hie 
award  had  exm-ed,  the  referenoe  wot  net 
proceeded  in.  The  pkuntiffs  subtequentUf  eh- 
tmned  an  order for  examining  a  witneu  upon 
interrogatoriee,  when  the  d^endam^s  attor- 
neu  attended  and  crou-exaamed.  ThepUun- 
tiffi  afierwards  gave  notice  ^  trial  of  the 
same  cause,  wfutA  was  tried  aeem  umdefend- 
ed  cause : — Held,  that  it  was  an  irr^utmrilf 
to  go  to  trial  again  whUe  the  former  serdicf 
remmudt  and  that  the  irr^mUritjf  was  not 
mmmi        attendance  and  eraet-exmmna 

Prom  the  affidavits  it  appeared  that  thia 
cause  came  on  for  trial  at  the  Liverpo(4 
Summer  Assises,  1837,  when  the  pardes 
agreed  to  a  reference,  upon  which  an  order 
of  Nisi  Prius  was  drawn  up,  by  which  it 
was  ordered  by  the  Court,  that  (he  jury 
find  a  verdict  for  the  plaintiffs,  dam^ea 
l.OOOf.,  costs  40s.,  subject  to  be  reduced 
or  vacated,  and  instead  thereof  a  verdict 
for  the  defendant,  or  a  nonsuit  entered 
according  to  the  award  thereinafter  men- 
doned,  and  by  which  the  cause,  and  all 
matters  in  diflference,  w«e  referred  to  the 
award,  &c.  of  a  barrister  (naming  hlm\  so 
as  he  made  and  published  his  award  u 
writing,  on  or  before  the  1st  of  November 
then  next,  and  with  power  to  eolarger  die 
time,  as  he  should  think  fit.  It  then  con- 
tained the  further  usual  stipuladtHu.  The 
order  of  Nisi  Priua  was  oWuwd  by  die 
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damtiA*  atbjnwy,  but  he  onutted  to  de- 
InreT  it  to  the  arbitrator,  until  the  time 
within  which  the  award  waa  to  be  made 
had  expired.  It  also  further  appeared, 
that  afler  the  time  had  expired,  the  parties 
met  before  the  arbitrator,  when  the  defen- 
dant refused  to  go  on.  It  was  then  stated, 
that  the  cause  must  be  set  down  again  for 
trial ;  and  the  plaintifis*  attorney  obtained 
an  order  on  the  ISth  of  November,  to  exa- 
mine a  witness,  who  was  very  ill,  upon 
intenogatories,  pursuant  to  1  Will.  4.  c.  22. 
a.  4.  The  examiners  were  appointed  under 
thia  order;  and  the  attorney  for  the  de- 
lendant  attended  upon  the  examinatioo, 
and  cross-examined  the  witness ;  and  his 
•xaaaiaatioa  waa  concluded.  No  award 
having  been  made,  no  judgment  was  en- 
ured upon  the  record. 

The  plaintiff  afterwards  gave  notice  of 
trial  for  the  Spring  Assizes  at  Liverpool, 
1 8S8.  entered  the  cause  and  tried  it.  The 
counael  for  the  defendant  objected  to  this 
coarse  under  the  circumstances;  but  the 
trial  being  pressed  on,  they  offered  no  de- 
lenoe  to  de  action,  conceiving,  that  a  ver- 
dict for  the  defendant  or  a  nonsuit  would 
be  unavailing,  as  there  waa  already  a  ver- 
diet  taken,  which  had  not  been  in  any  way 
vacated  or  set  aside. 

CrenmtU  having,  on  a  fimner  day,  ob- 
tained a  rale  to  aet  aaidc  this  second  ver- 
dict, and  fiir  a  new  trial, — 

^9g^m  now  shewed  cause. — The  de- 
fendant is  not  now  entitled  to  make  this 
objection;  and  if  there  has  been  any  irre- 
gularity, he  has  consented  to  waive  it 
by  the  steps  he  has  taken  since  he 
was  aware  that  the  arbitrator  had  not  the 
power  to  make  an  award.  The  defendant 
has  expressly  recognized  the  propriety 
of  the  cause  being  sent  down  again  to  tiial, 
by  attending  upon  the  order  for  the  exa- 
Bunaticm  of  the  plaintiffs'  witness,  end  by 
croaa-examining  upon  that  occaaion.  That 
proceeding  comd  only  have  reference  to 
another  tnal ;  as  the  defendant  had  then 
reftiscd  to  go  on  before  the  arbitrator. 
Bvt,  aecondly,  nnder  these  circumstances 
the  r^ht  course  baa  been  pursued,  as  no 
award  has  been  made  in  time — Harper  v. 
jibraham$  (I),  Hall  y.  PhUiipt  («).  Those 

(1)  4  6.  Moo.S. 

(S)  9  Bing.  89;  s.  c.  1  U«  3.  Rap.  Cma)  CP. 
169. 


anthwitiea  ibew,  that  wherever  an  am- 
d«Bt  such  as  this  has  oceuzred,  the  cause 
is  opened  again  altogether. 

[Parke,  B. — In  one  of  those  cases  the 
arbitrator  had  died,  but  here  the  only  dif- 
ficulty has  occurred  from  the  lapse  of  time 
for  making  the  award ;  the  time  may  be 
extended  upon  application,  under  the  8  & 
4  Will.  4.  c.  42.  s.  S9.] 

Crettmll  and  J.  Henderson,  contra. — 
verdict  having  been  taken  in  this  case, 
subject  to  a  reference,  it  is  irregular  to 
take  the  cause  down  for  trial  again,  without 
applying  for  leave  to  do  so,  while  that  ver- 
dict exists~-£t»m«v./)ane<(S).  Itmakes 
no  difierence,  that  no  judgment  has  been 
entered  on  tlw  record,  whidi  could  not  be 
until  the  award  was  made.  Secondly,  there 
has  been  no  waiver  of  the  irregularity. 
The  order  of  reference  has  not  become  a 
nullity  by  no  award  having  been  made  in 
time,  as  either  party,  without  the  consent 
of  the  other,  might  have  applied  to  have 
the  time  enUrged  af^r  it  had  expired — 
Potter  V.  Newman  (4),  Bttrley  v.  Stevens  (5). 
Then,  as  the  order  of  reference  still  existed, 
there  has  been  no  waiver  of  the  irr^u- 
lartty  by  attending  and  cross-examining 
the  witness  upon  intem^tories,  as  an  or- 
der for  that  purpose  is  made  prospectively ; 
and  it  is  to  be  assumed,  that  the  party 
(riitainittg  it  wiU  do  all  that  is  necenary, 
and  put  himself  in  a  proper  situation  to 
enable  him  to  use  it  at  a  subsequent  trial. 
It  is  admitted  that  the  examination  is  good, 
and  that  the  order  taken  under  it  will  ba 
evidence  upon  a  new  trial. 

[Alderson,  B.«It  appears  from  Bacon 
V.  Cresswell  {6),  that  an  application  to  try 
de  novo  should  have  been  made ;  but  if  a 
new  trial  is  to  be  had,  the  examination 
must  be  considered  as  made  upon  a  valid 
order,  and  as  if,  in  point  of  form,  the  former 
verdict  had  been  set  aside.] 

Saving  only  such  exceptions  to  its  ad- 
misubility  as  evidence,  as  may  always  be 
made  in  aueh  cases. 

Parke,  B.— I  was  at  first  impressed 
with  the  idea  that  there  had  been  a  waiver 

(S)  S  Dowl.  P.C.  786. 

(4)  S  Cr.  M,&  R.74f :  s.e.  5  Uw  J.  Rep.- 
( H.S.)  Exch.  43,  n. 

(5)  Ha  Term.  1836. 

(6)  HodgM.  189. 
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of  thit  irregularity  ;  but  I  do  not  now  re- 
tain that  opinion.  There  seems  no  sub- 
stantial  difiference,  whether  there  has  been 
an  entry  of  the  verdict  upon  the  book  of 
the  associate,  or  upon  the  record ;  the 
order  of  reference  is  an  admission  that 
there  has  been  a  verdict ;  and  the  case  of 
Evans  v.  Davies  shews,  that  that  must  be 
got  rid  of.  It  is  irregular  to  suffer  it  to 
remain  ;  and  both  parties  do  not  appear 
to  have  agreed  to  waive  it.  The  plaintiffs 
have  shewn  their  intention  to  do  so,  and 
I  should  have  thought  the  defendant  had 
also  done  so,  if  there  had  been  any  express 
act  done  by  him,  not  merely  a  non-fea- 
sance, but  such  a  one  that  necessarily  im- 
ported that  a  second  trial  must  take  place. 
I  was  at  Brst  struck  with  the  argument  of 
Mr.  Hoggins,  who  contended,  that  the 
cross-examination  of  the  witness  was  such 
an  act ;  but  that  proceeded  upon  the  as- 
sumption that  no  valid  order  could  be 
made  for  the  examination  of  a  witness, 
while  that  verdict  remained.  But  it  appeu-s 
to  me,  that  an  order  made  prospectively 
for  the  examination  of  witnesaes  is  not 
invalid.  The  act  of  parliament  contains 
DO  words  of  restricdon.  It  seems  to  me, 
then,  that  there  was  no  waiver ;  and  that 
the  verdicts  roust  be  set  aside,  and  a  new 
trial  had,  upon  which  the  interrogatories 
are  to  be  received  without  any  objection 
to  the  order  under  which  they  were  framed. 

Alderson,  B. — I  am  of  the  same  opi- 
nion. The  case  of  Bacon  v.  Creamell  shews 
that  the  plaintiff  must  apply  for  leave,  not- 
withstanding he  has  a  verdict,  to  try  the 
cause  again.  That  is  the  regular  course. 
Tben  what  baa  been  done  in  this  case  to 
waive  that  regular  course  7  Though  the 
cross-examination  of  the  witness  by  the 
defendant's  attorney  may  be  clearly  an 
admission,  that  if  there  is  to  be  a  new  trial 
the  arbitration  is  to  be  at  an  end,  I  do  not 
see  how  that  is  a  waiver  of  the  former 
verdict,  inasmuch  as  that  might  have  been 
done  upon  a  tacit  condition,  that  the  party 
should  put  himself  in  a  situation  to  proceed 
to  trial  at  the  next  Assizes.  Though  an 
action  is  still  pending,  an  order  for  the 
examination  of  witnesses  may  be  made 
upon  the  faith  that  the  party  obtaining  it 
will  put  himself  into  a  condition  to  try  re- 
gularly.   For  these  reasons  I  think  the 


second  trial  was  irregular,  and  must  be 
set  aside. 
Gurnet,  B.  concurred. 


JOKKS  V,  mYDIE. 


1838 
June  4 

Statute  of  LtmAaXXim* — AehnomUdgmai 
— Account  stated. 

The  foUowittg,  "  Upon  demand  I  promiu 
to  pay  to  J.  J,  tke  tarn  of  ISL,  with  immfiU 
utterest  for  the  smie,  fmr  value  reeemed  tits 
Stk  dajf  of  January  1SS2"  eamnot  be  used 
as  on  agreement  for  the  purpose  of  barring 
the  Statute  o/*  Limitations^  and  exempted 
from  stamp  tatty  by  9  Geo.  4,  e.  14.  s.  8. 

A  mere  parol  statement  by  the  parties, 
within  six  years  of  Ike  commencement  of  the 
action,  of  a  debt  previously  existing  and  as- 
certained, is  not  sufficient  to  support  a  emait 
upon  an  account  stated,  to  as  la  dgfeaSL  tkt 
Statute  of  Limitations, 

Debt.  The  declaration  stated  that  the 
defendant,  on  the  20th  of  December  1837, 
was  indebted  to  the  plaintiff  in  ISL  for 
interest  upon,  and  for  the  forbearanee  by 
the  plaintiff  to  the  defendant  of  divers 
large  sums  of  money,  &c.,  and  in  iOL  for 
money  found  to  be  due  upon  an  account 
stated.  The  defendant  pleaded  nnnqmm 
indebitatus,  and  the  Statute  of  LimitatioiB, 
on  which  issues  were  joined. 

At  the  trial,  before  Williams,  J.  at  the 
Spring  Assizes,  1837,  for  the  county  of 
Montgomery,  the  only  witness  called  was 
a  sister  of  the  plaintiff,  who  proved  that, 
*'  on  the  jth  of  January  183S,  the  defendant 
came  to  the  plaintiff's  house,  and  said  be 
was  come  to  settle  with  him ;  and  the  de- 
fendant asked  for  the  old  note.  The  plain- 
tiff said  that  he  wanted  the  money,  the 
15^.  that  they  had  made  an  account  oL 
An  old  account  for  S2L  was  produced ; 
defendant  put  it  into  the  fire ;  it  was  for 
money  he  had  had  upon  use.  There  was 
12/.  from  the  old  account;  and  Si.  diey 
put  to  it;  they  reckoned  it  up  ISL  Tben 
defendant  made  a  new  note.  This  'u  the 
note ;  my  mark  was  put  by  me  at  ibe 
time  ;  defendant  signed  it  and  wrote  it." 

The  note,  which  could  not  be  read  as 
ft  promissory  note,  because  it  was  only 
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stamped  with  a  ahttliQg  stamp,  was  offered 
in  evideace  as  an  acknowledgmtfnt  by  the 
defendant,  within  six  years,  to  take  the 
caae  out  of  the  statute.   It  was  as  follows: 

**  Upon  demand,  I  promise  to  pay  to 
Jeremiah  Jones  the  sum  of  1 5/.,  with  law- 
ful interest  for  the  same,  for  value  re- 
ceived, this  5th  day  of  January  1S32. 

(Signed,)  R.  Ryder. 

The  mark  +  of  Elinor  Jones." 

Hie  learned  Judge  allowed  the  note  to 
be  read,  and  directed  the  jury  to  find  a 
verdict  for  the  plainiifF,  with  nominal  da- 
mages, and  they  found  the  debt  to  be  \  5l,, 
and  the  interest  4^  ISt.  6d.,  separately. 
Leave  was  given  to  the  defendant  to  move 
to  enter  a  nonsuit,  or  to  reduce  the  sum 
found  for  the  plaintiff  by  the  amount  of 
the  interest. 

Alexander  having  moved  accordingly, — 

Jervis  now  shewed  cause. — The  plaintiff 
was  entitled  to  recover  upon  the  account 
stated.  The  instrument  being  upon  a  wrong 
stamp,  it  may  be  admitted,  that,  as  a  note 
taken  simply,  it  could  not  be  read  as  evi- 
dence of  an  account  stated — Oreen  v.  Da- 
vies  (I),  JartUne  v.  Payne  (2).  But  the 
account  stated  might  be  proved  either  by 
the  parol  statem«it  of  the  account,  or  by 
this  note  as  a  memorandum  in  writing 
within  Lord  Tenterden's  Act,  9  Geo.  4. 
o.  14.  8.  8.  Here,  there  had  been  an  ori- 
ginal debt  of  98/,,  and  then  an  account  was 
come  to  between  the  parties,  which  gives 
the  plaintiff  a  good  cause  of  action  ui>on 
the  account  stated.  The  old  debt  was  then 
destroyed,  and  a  new  one  created  by  the 
transaction  between  the  parties — Smith  v. 
Forty  {S),  But  it  was  said,  that  no  parol 
evidence  could  be  given,  as  what  occurred 
was  put  into  writing,  and  that  the  writing 
coold  not  be  looked  at,  as  not  being  on  a 
sufficient  stamp.  The  cases  of  Green  v. 
Daviet  and  Jardine  v.  Payne  did  not  deter- 
mine that  you  could  not  shew  the  aceonnt 
atated  ofiiwde. 

[Paikb,  B. — There  was  no  new  consi- 
deration here.] 

The  note  is  a  security  suspending  the 
T^ht  of  payment.  The  old  note  was  asked 
for  and  produced,  and  the  defendant  put  it 

<1)  4B.&C.f95;i.e.3LawJ,IUp.K.B.i85. 
^S)  iaicAd.6634  s.e.  9Law  J.  Bep.K.B. 

(5)4Ch.IcP*j.  tt6. 
Kaw  Sbkies,  VII^Exchbq.  Fb. 


into  the  fire,  and  then  gave  the  note.  What 
passed  amounted  to  a  consideration  for  a 
new  promise. 

[Parke,  B. — There  must  be  a  new  con- 
tract, a  mere  parol  acknowledgment  such 
as  this  cannot  be  enough.] 

Secondly,  the  existence  of  an  old  debt 
was  proved,  and  this  was  an  acknowledg- 
ment signed  by  the  party  chargeable,  suf* 
ficient  to  take  the  case  out  of  the  statute. 
It  was  also  exempted  from  stamp  duty, 
by  section  8  of  9  Geo.  4.  c.  14;  being  a 
memorandum  made  necessary  by  that  act 
— Morria  v.  Dixon  (4).  But  it  is  said,  that 
that  section  only  applies  to  such  instru- 
ments as  are  in  their  nature  agreementa, 
and  not  to  such  a  one  as  this,  which  is  a 
promissory  note. 

[Aldbbson,  B. — If  the  sole  object  of  the 
psper  be  an  acknowledgment  to  save  the 
Statute  of  Limitations,  then  it  is  not  to  be 
deemed  an  agreement.] 

Tlie  question  is,  for  what  purpose  the 
paper  is  used.  The  judgment  of  Cole- 
ridge, J.,  in  Morris  v.  Dtxon,  applies  here. 
"  This  was  an  instrument  made  necesssry 
by  the  act  9  Geo.  4.  c.  14,  for  barring  the 
Statute  of  Limitations,  and  it  was  used  for 
no  other  purpose.  If  there  had  been  no 
other  evidenceof  the  original  debt,  I  should 
have  thought  it  was  used  to  prove  that." 

[Pakkb,  B. — The  distinction  between 
the  cases  seems  to  he,  that  there  the  in- 
strument could  be  stamped  only  with  an 
agreement  stamp ;  the  necessity  for  which 
was  done  away  by  Lord  Tenterden's  Act; 
but  the  only  stamp  that  could  be  imposed 
here  was  a  promissory  note  stamp.] 

It  is  not  necessary,  in  order  to  be  ex- 
empted from  a  stamp  by  the  8th  section, 
that  the  instrument  should  contain  an 
agreement.  The  debt  shall  not  be  proved 
by  the  paper  without  a  stamp ;  but  if  used 
as  an  acknowledgment  it  requires  none. 

[Aldbbson,  B. — ^The  meaning  of  Lord 
Tenterden's  Act  is,  that  if  any  paper  is 
produced  for  the  purpose  of  taking  a  case 
ont  of  the  Statute  of  Limitations,  you  shsll 
not  say  that  it  is  an  agreement,  and  requires 
a  stamp ;  but  this  is  a  promissory  note.] 

Such  a  view  tends  to  defeat  the  opera- 
tion of  the  act ;  the  inquiry  should  rather 

(4)  4  Ad.  &  El.  845 ;  s.  c.  5  Uw  J.  Rep.  (n.s.) 
K.fi(155. 
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be.  whether  the  paper  is  a  writing  made 
necessary  by  the  act,  and  whether  it  is 
used  for  the  purposes  of  the  act.  If  so, 
it  IB  exempted  from  any  stamp. 

Alexander  and  fVeltbtf  were  to  have  ar- 
gued contr&. 

Parks,  B. — I  regret  to  be  obli^d  to 
come  to  the  conclusion,  that  the  objection 
made  to  the  admissibility  of  this  paper 
must  prevail,  and  the  rule  for  entering  a 
nonsuit  be  made  absolute.  Two  points 
have  been  made  in  this  case.  It  is  said, 
first,  that  there  was  evidence  at  the  trial, 
to  shew  an  account  stated,  (independent 
of  the  promissory  note,)  and  that  the  action 
could  be  maintained  upon  that,  It  ap- 
peared that  the  parties  met  at  the  plain- 
tifTs  house,  wlien  the  defendant  said  he 
was  come  to  settle,  and  asked  for  the  old 
notei  when  an  old  account  for  Sil.  was 
produced,  which  the  defendant  put  into 
the  fire ;  Itl.  was  remaining  from  that, 
which  was  made  up  to  1 5/.,  and  then  the 
new  note  was  given.  Now,  nothing  oc- 
curred to  shew  that  the  parties  intended 
to  convert  the  interest  into  principal ;  if  it 
had,  perhaps  the  case  of  Smith  v.  Forty 
might  be  applicable.  It  was  there  agreed, 
that  interest  should  run  from  the  statement 
of  the  account.  No  case  has  been  taken 
out  of  the  statute,  on  the  ground  simply 
that  there  has  been  a  parol  acknowledg- 
ment of  a  debt  before  ascertained.  Se- 
condly, could  this  instrument  be  read  in 
evidence  at  all  t  Every  inatrument  should 
be  stamped  according  to  its  legal  opera- 
tion. This  clearly  is  a  promissory  note, 
and  cannot  be  used  as  an  agreement,  and 
aa  evidence  of  an  existing  contract.  Then 
does  Lord  Tenterden'a  Act  prevent  the 
•necessity  of  stamping  such  an  instrument? 
The  effect  of  the  8th  section  is,  that  if  the 
instrument  would  opefate  as  an  agreement, 
and  is  made  necessary  by  the  act,  no  stamp 
need  be  imposed  upon  it ;  but  here  no 
agreement  atamp  ever  could  have  been 
imposed.  Upon  this  ground,  the  case  ap- 
pears to  me  distinguishable  from  Morris  v. 
iHxoni  where  the  instrument  could  only 
operate  as  an  agreement.  The  result  is, 
that  where  parties  mean  to  make  an  in- 
strument solely  to  prevent  the  operation 
of  the  Statute  of  limitations,  they  must  be 
careful  not  to  import  into  it  terms  which 


will  make  it  liable  to  a  stamp  as  a  promis- 
sory note.  Here  the  instrument  upon  the 
face  of  it  is  a  promissory  note,  and,  being 
improperly  stamped,  cannot  be  used  at  all. 

BoLLARo,  B. — I  am  of  the  same  opinion; 
though  this  is  an  extremely  hard  case ;  and 
an  honest  intention  may  be  thus  defeated, 
by  terms  being  used  in  an  instrument, 
which  have  the  effect  of  making  it  a  pro- 
missory note,  and  which  render  >ic  useless 
for  the  want  of  a  proper  stamp. 

Aldebson,  B.  —  The  Stamp  Act,  SI 
Geo.  8.  c.  i5.  s,  19,  says,  "  that  no  promis- 
sory note  shall  be  pleaded  or  given  in  evi- 
dence in  any  court,  or  admitted  in  any  conn 
to  be  good,  useful,  or  available  in  law  or 
equity,  unless  the  same  be  duly  stamped." 
Thia  is  clearly  a  promissory  note  ;  so  it 
cannot  be  received  at  all;  and,  if  not,  there 
ia  nothif^  to  take  die  caae  out  ot  the 
sutute. 


May  84.  f  crafts. 
Plea  of  Payment — New  Assignment. 

A  general  plea  of  payment  tmut  he  taken 
to  he  pleaded  to  the  parttculoT  smmt  for 
which  the  action  is  hrought ;  and  where  the 
claim  is  for  a  balance  due  afier  dedmeimg 
such  payment,  the  plaintiff'^  may  neaverjar 
tf  without  a  new  assignmeia. 

Debt.  The  first  count  stated  that  tbe 
defendant  was  indebted  in  lOL  for  goods 
sold.  Second  count,  in  10/.  for  work  waA 
materials.  Third  count,  in  lOl.  on  an  ac- 
count stated. 

Plea— Thnt  the  defendant  paid  to  tbe 
plaintiff  divers  sums  of  money,  amountii^ 
in  the  whole  to  a  large  sum,  to  wit,  the 
amount  of  all  the  several  allied  debts  and 
monies  in  the  declaration  mentioned,  in 
full  satisfaction  and  dischaige,  &c.  Tra> 
vcrse. 

The  defendant,  on  the  trial,  before  the 
sberiff,  proved  that  he  had  paid  to  the 
plaintiff  a  sum  equal  to  that  mentioned  in 
the  declaration ;  bnt,  as  the  claim  was  for 
a  balance  due  after  deducting  the  sum  so 
paid,  the  pluntifF  obtained  a  verdict  for 
the  difierence,  leave  beii^  reserrcd  to 
move  to  enter  a  verdict  for  the  defondant, 


Digitized  by  Google 


TRINITY  TERM,  18A8. 


219 


if  the  Coart  should  think  that  the  plaintiff 
was  not  entitled  to  recover  without  a  new 
assignment. 

Corrie  now  moved  accordingly,  and  con- 
tended, that  the  plea  was  sustained  by  the 
evidence  of  any  sums  paid  to  the  amount 
claimed  in  the  declaration ;  and  that  if  the 
action  was  brought  for  other  sums,  that 
iact  should  have  appeared  on  a  new  assign- 
ment. He  referred  to  the  judgment  of 
Tindal»  C.J.  in  CoUiru  v.  ^ro»(l),  where 
it  seemed  to  be  assumed  that  a  plaintiff  in 
similar  circumstances  could  not  recover, 
without  increasing  the  claim  in  his  deela^ 
ration. 

Lord  Abinoeb,  C.B. — Your  plea  of 
payment  means,  that  you  have  paid  the 
sum  for  which  the  action  is  brought, — or  it 
means  nothing. 

Aldbesom,  B. — The  case  is  the  same  as 
that  of  a  plea  of  licence  in  an  action  of 
trespass,  where,  if  the  complaint  is  of  several 
trespasses,  and  the  plea  is  general,  the  de- 
fendant must  shew  a  licence  co-extensive 
with  the  trespasses  proved.  We  have  had 
occasion  to  consider  the  effect  of  a  general 
plea  of  payment,  and  have  come  to  the  re- 
solution of  not  allowing  new  aasignments 
to  such  a  plea. 

Ride  refuted. 


1838.     1       coos  AMD  AMOTHBR  V. 

May  26.  /  vaitoham. 

Praetke-^Proeeu — Copy  of  Captas. 

Where  a  writ  of  capias  described  the  de- 
fendant ae  a  **  geiUleaumf"  but  that  additim 
mu  omitted  in  ike  copy  aervedt — Heid,  thU 
the  staUtU  2  WM.  4.  c.  89.  «.  4,  was  not 
complied  mtA,  and  that  the  bail-bomd  given 
upon  the  amet  ta  euch  a  east  shoidd  be  am' 
celUd. 

Mantel  obtained  a  rule  to  shew  cause 
why  the  bail-bond  given  in  this  cause 
should  not  be  set  aside,  and  a  common  ap- 
pearance entered.  The  capiat  gave  ^e 
defendant  the  addition  of  "gentlemw." 

(1)  4  BiDg.  N.C.  S33;  s.  «.  r  Law  J.  Rap. 
(N.8.)  CP.  134. 


The  copy  served  on  the  defendant  omitted 
that  addition.  He  argued,  that  the  statute 
8  Will.  4.  c.  39.  s.  4,  meant  that  an  exact 
copy  should  be  served  on  the  party  on 
whom  the  process  was  executed,  and  that 
although  the  form  of  writ  given  by  that 
section  would  be  complied  with,  without 
inserting  the  defendant's  addition,  yet  tliat 
having  been  inserted,  it  became  a  material 
part,  and  should  have  been  retained  in 
the  copy. 

Wordtmnrtht  contr&.— The  act  does  not 
require  an  exact  copy,  and  the  Court  will 
not  set  aside  the  proceedings  for  any  tri- 
fling variance,  not  affecting  the  sense,  or 
calculated  to  mislead,  where  the  copy  is 
substantially  correct — Pococifcv.il/ason (I), 
Cooper  V.  Wheale{St),  and  Stittm  v.  Bur^ 
gest  (3). 

Pabke,  B. — In  Sutton  v.  Burgess,  the 
objection  was  not  to  the  copy,  but  to  the 
indorsement  on  it,  which  contained  words 
not  required  by  the  rule  2  Hilary  term,  S 
Will.  4;  and  I  remember  feeling  consi- 
derable doubt  whether  the  form  prescribed 
by  that  rule  was  not  incorrect,  and  whe- 
ther the  very  words  there  objected  to, 
should  not  have  been  contained  in  it. 
However,  the  objection  in  the  present  case 
arises  upon  an  alleged  non-compliance  with 
the  statute,  and  I  think  it  cannot  be  said 
that  this  is  a  copy  of  the  writ  itself.  The 
insertion  of  the  word  "gentleman,"  though 
not  re(|uired  by  the  act,  does  not  vitiate 
the  writ,  and  the  copy  must  contain  all 
that  the  writ  does. 

Aldebsoh,  B. — Smith  v.  PenneU  (4),  ia 
the  nearest  case  to  the  present.  The  ad- 
dition cannot  be  rejected  as  surplusage, 
and  it  must  therefore  be  retained  in  the 
copy.  Otherwise,  you  might  insert  some 
other  word  in  lieu  of  *'  gentleman,"  and 
contend  that  it  would  still  be  a  copy. 

^le  absotutCt  withoiU  costs.  No 
action  to  be  brought, 

(1)  1  BiaK.N.C.«45;i.e.4LawJ.Rsp.(M.s.) 

CP.  60. 
<3)  4  Dowl.  P.C  281. 

(S)  1  Cr.  M.  &  R.  770  ;  s.  e.  4  Law  J.  Rep. 
(h.s.)  Each.  109. 
(4)  >Dovl.P.C6&4. 
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1838.  V 
Junes,  f 

jitlomeyt — Rvle  to  Chmtge. 

A  person  who  has  acted  as  attorney  in  the 
cause,  and  been  so  treated  by  the  opposite 
party,  cannot  be  changed  without  a  rule  for 
that  purpose,  even  though  he  be  not  the  at- 
torney OH  the  record. 

Blair  shewed  cause  against  a  rule  for 
setting  aside  the  judgment  for  irregularity. 
— ^The  question  was,  whether  the  ^tlaintiff 
was  Justified  in  disregarding  certam  pro- 
ceedings taken  by  the  defendant^  without 
a  rule  for  changing  his  attorney.  It  ap- 
peared, that  an  appearance  had  been  en- 
tered by  the  plaintiff,  tee.  slat.,  and  that 
there  was  no  attorney  for  the  defendant 
on  the  record;  but,  that  a  Mr.  Dickenson 
had  accepted  the  declaration  as  his  attor- 
ney, and  was  so  treated  by  the  plaintiff. 
A  second  summons  for  leave  to  plead  seve- 
ral matters,  was  taken  out  by  a  different 
attorney,  and  the  plaintiff  treating  this  as 
a  nullity,  signed  judgment  when  the  pre- 
vious time  for  pleading  was  out. 

Pike  contended,  that  as  there  was  no  at- 
torney on  the  record,  no  rule  to  change 
the  attorney  was  necessary. 

Per  Curiam. — TTie  first  gentleman  had 
acted  as  the  attorney  in  the  cause  up  to  a 
certain  time,  and  he  could  not  be  changed 
without  a  rule  tar  that  purpose. 

Rule  Mtcharged, 

N,a«.-~Vf»\U  V.  Saeret.  S  Dowt.  447.  wu  eitwi. 
to  shew  thit  tbe  snnmons  operstod  M  a  itay  of 
proeeedingit  »nd  that  the  judgneat  wu  prema- 
tarely  signed. 


t         -      >      M  DONALD  e.  JOPLIHS. 

June  o.  ) 

Seamen^s  Wt^e* — Detertion. 

DeserHon  of  a  ship  by  a  seaman,  to  work 
a  total  forfeiture  of  wages,  under  6^7 
Wilt.  4.  c.  19.  *.  9,  must  happen  before  the 
arrival  of  the  ship  in  port.  Quilting  the 
ship  after  that  time,  and  before  the  discharge 
of  her  cargOt  u  punished  by  a  forfeUure  of 
one  montk*s  pay  only. 


Assumpiit  for  wi^^  due  for  lemra  on 
board  a  certain  ship  of  the  defendant**. 

Pleas— T'lrst,  the  general  issue  ; — se- 
condly, that  the  said  service  of  the  plain- 
tiff in  the  said  declaration  mentioned,  was 
by  him  done  and  performed,  under  and 
by  virtue  of  a  certain  agreement  in  writ- 
ing, msde,  to  wit,  on  the  14th  of  August, 
1836,  pursuant  to  the  direction  of  an  act 
of  parliament,  passed  in  Uie  sixth  year  of 
the  reign  of  His  late  Majesty,  king  Wil- 
liam the  Fourth,  being  an  act  to  amend 
and  consolidate  the  laws  relating  to  tbe 
merchant  seamen  of  the  United  Kingdom, 
and  for  forming  and  maintaining  a  register 
of  all  the  seamen  eng^ed  in  that  service; 
between  William  Gladson,  the  master  of  the 
said  ship  in  the  said  declaration  mCTtioocd, 
being  a  ship  called  the  Crystal,  of  the  port 
of  Newcastle,  and  of  the  burden  of  264  tons, 
and  the  several  persons  whose  names  are 
subscribed  to  that  agreement,  and  whereby 
it  was  agreed  by  and  on  the  part  of  the 
said  persons,  and  they  severally  thereby 
engaged  to  serve  on  board  the  sud  ship  in 
their  several  capacities  against  their  re- 
spective names  expressed,  in  a  voyi^  bom. 
the  port  of  London  to  Cardiff,  and  liienoe 
to  the  port  of  Palermo,  in  SieUy,  and  back 
to  a  port  of  delivery  in  the  Unitad  Kii^- 
dom ;  and  the  said  crew  further  engaged 
to  conduct  themselves  in  an  orderly,  faith- 
ful, honest,  careful,  and  sober  manner,  and 
to  be  at  all  times  diligent  in  tlieir  respec- 
tive duties  and  stations,  and  to  be  obedient 
to  the  lawful  command  of  the  said  master 
in  everything  relating  to  the  said  ship, 
and  the  materials,  stores,  and  cargo  there- 
of, whether  on  board  such  ship,  in  boats, 
or  on  shore,  and  should  not,  on  any  account 
or  pretence  whatever,  go  out  of  or  quit -the 
said  ship,  by  day  or  night,  without  leave 
beiiv  first  obtained  of  the  master  or  con- 
manding  officer  on  board.  In  considera- 
tion of  which  services  to  be  duly,  hmiestly, 
carefully,  and  faithfully  performed,  the 
said  master  did  thereby  promise  and  agree 
to  pay  to  the  said  crew  by  way  of  compen- 
sation or  wages,  the  amount  against  their 
names  respectively  expressed,  and  in  wit- 
ness thereof,  the  said  parties  tiiereto  sab- 
scribed  their  names,  on  the  days  against 
their  respective  signatures  mentioned,  as 
by  the  said  agreement,  reference  beiif 
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thereto  had,  will  more  fiilly  appear.  And 
the  defendant  further  saya*  tlwt  the  aaid 
agreement  specified  what  monthly  or  other 
wages  such  of  the  said  seamen  were  to  be 
paid,  the  capacity  in  which  they  were  to  act, 
and  the  nature  of  the  voyage  in  which  the 
•aid  ship  was  intended  to  be  employed ; 
and  the  said  agreement  contained  the  day 
of  the  month  and  year  in  which  the  same 
was  made,  and  the  same  was  signed  by  the 
master  in  the  first  instance,  and  by  the 
said  seamen  respectively,  at  the  port  or 
place  where  such  seamen  were  respectively 
shipped ;  uid  the  said  agreement  was  in  the 
form,  and  contained  true  entriea  under 
dieir  respecttve  heads,  of  the  several  par- 
tieulara  set  forth  in  the  said  schedule  to 
die  said  statute  annexed,  and  marked  A, 
so  fiir  aa  the  same  could  be  aacertained. 
And  the  defendant  further  aays,  that  the 
plaintiff,  to  wit,  on  the  said  I4th  of  August, 
in  the  year  of  our  Lord  1836,  subscribed 
and  signed  his  name,  and  became  a  party 
to  the  said  agreement,  to  serve  on  board 
the  said  ship,  in  the  said  voyage,  in  the 
capacity  of  a  mate,  and  that  capacity  was 
expressed  against  his  name,  so  subscribed 
as  aforesaid  at  the  wages  therein  and 
thereby  specified  of  51.  for  each  and  every 
calendar  month.  And  the  defendant  further 
says,  that  after  the  making  of  the  aaid 
agreement,  to  wit,  on  the  16th  of  Septem- 
ber, in  the  ycarof  ourliord  1836,  the  said 
ship  left  her  first  port  of  clearance,  and 
sailed  and  proceeded  oa  her  said  voyage 
in  the  aaid  agreement  mentioned ;  and  that 
afterwards,  and  before  the  period  for  ivhich 
the  plaintiff  so  agreed  to  serve  was  com- 
pleted, and  after  the  said  ship's  arrival 
at  her  port  of  delivery,  and  before  her 
cargo  bad  been  discharged,  to  wit,  at  the 
port  of  Liverpool  in  the  United  Kingdom, 
to  wit,  on  the  4th  of  February,  in  the  year 
of  our  Lord  18S7,  the  plaintiff  did  wilfully, 
and  without  the  leave  and  permission  of 
the  defendant,  or  the  said  master,  or  other 
person  in  coimnand  of  the  said  ship,  and 
without  any  previous  discharge,  absolutely 
desert  the  aaid  ship  to  whidi  he  so  belong* 
ed  aa  aforesaid,  and  the  eircumstances  at- 
tending such  desertion  were  then  at  the 
time  entered  in  the  log-book  of  the  said 
ship,  and  certified  "by  the  signature  of  the 
aaid  master,  and  the  said  desertion  was 


then  treated  by  the  aaid  master  of  the  said 
ship  as  an  sheolute  one,  whereby,  and  ac- 
etn^ing  to  the  autnte,  he  forfeited  to  the 
defhttdant,  the  owner  of  the  said  ship,  his 
said  wages  or  salary  to  which  he  might 
otherwise  have  been  entitled.  And  the  de- 
fendant further  aaith,  that  the  service  of 
the  plaintiff  was  not  done  otherwise  than 
under  and  by  virtue  of  the  said  agreement, 
and  in  the  said  voysge,  and  thia  the  de- 
fendant is  ready  to  verify,  &c. 

And  for  a  further  plea  in  this  behalf,  as 
to  the  sum  of  51.,  part  of  the  sum  of  28/. 
17 1.  Sd.,  and  no  part  thereof  being  the  said 
sum  of  12/.  lOt.,  so  paid  and  satisfied  by 
the  defendant  as  aforesaid,  the  defendant 
says,  that  the  plaintiff  ought  not  to  main- 
tain his  aforesaid  action  thereof  ^inst 
him,  because,  fae  aaya,  that  the  said  service 
of  the  plaintiff  in  the  said  declaration  men- 
tioned washy  him  done  and  performed,  only 
under  and  by  virtue  of  a  certain  agreement 
in  writing,  made,  to  wit,  on  the  1 4th  day 
of  August,  in  the  year  of  our  Lord  I8S6, 
pursuant  to  the  said  act  of  parliament,  in 
the  said  second  plea  mentioned',  between 
the  said  William  Gladson,  the  master  of 
the  said  ship,  in  the  said  declaration  men- 
tioned, being  a  ship  called  the  Crystal,  of 
the  port  of  Newcastle,  and  of  the  burden 
of  264  tons,  and  the  several  persons  whose 
names  were  subscribed  to  that  agreement ; 
and  whereby  it  waa  agreed,  by  and  on  the 
part  of  the  said  persons,  and  they  severally 
thereby  engaged  to  serve  on  board  the  said 
ship,  in  the  several  capacities  agamst  their 
respective  names  expressed,  on  a  voyage 
from  the  port  of  London  to  Cardiff,  port 
of  Sicily,  and  back  to  a  port  of  delivery  in 
the  United  Kingdom  ;  and  the  said  crew 
further  engaged  to  conduct  themselves  in 
an  orderly,  faithful,  honest,  careful,  and 
sober  manner,  mod  to  be  at  all  times  dili- 
gent in  their  respective  duties  and  stations, 
and  to  be  obedient  to  the  lawful  cwnmand 
of  the  said  master,  in  anything  relating  to 
the  said  ship,  the  materiab,  stores,  and 
cargo  thereof,  whether  on  board  auch  ship, 
in  boats,  or  on  shore,  and  should  not  on  any 
account  or  pretence  whatever  go  out  of  or 
quit  the  said  ship,  by  day  or  night,  without 
leave  first  obtained  from  the  msster  or 
commanding  officer  on  board.  In  consider- 
ation of  which  services  to  be  duly,  honestly. 
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carefully,  and  faithfully  performed,  the 
uid  master  did  thereby  promise  and  agree 
to  pay  to  the  said  crew,  by  way  of  com- 
pensation or  wages,  the  amount  against 
their  names  respectively  expressed ;  and  in 
witness  thereof,  the  said  parties  thereto 
subscribed  their  names  on  uw  days  against 
their  respective  signatures  mentioned,  as  by 
the  said  agreement,  reference  being  there- 
unto had,  will  more  fully  appear.  And  the 
defendant  further  says,  that  the  said  agree- 
ment specified  what  monthly  or  otbcrwages 
each  of  the  said  seamen  was  to  be  paid,  the 
capacity  in  which  he  was  to  act,  and  the 
nature  of  the  voyage  in  which  the  said  ship 
was  intended  to  be  employed ;  and  the  said 
agreement  contained  Uie  day  of  the  mmth 
and  year  in  which  the  said  entry  was  made, 
and  the  same  signed  by  the  master  in  the 
first  instance,  and  by  tiie  said  seamen  re- 
spectively, at  the  port  or  place  where  such 
seamen  were  lespectivdy  shipped.  And 
the  said  agreement  was  in  tnis  Sam,  and 
<»»ntained  troe  entries  under  their  respec- 
tive heads,  of  the  several  particulars  set 
forth  in  the  schedule  to  the  said  statute 
annexed,  and  marked  A,  so  far  as  the 
same  could  be  ascertained ;  and  the  defen- 
dant further  says,  that  the  plaintiff,  to  wit, 
on  the  said  14th  of  August,  in  the  year  of 
our  Lord  1 8S6,  subscribed  and  signed  his 
name,  and  became  a  party  to  the  agreement, 
to  serve  on  board  the  said  ship  in  the  said 
voyage,  in  the  capacity  of  a  mate,  and  that 
capacity^was  expreased  aganist  bis  name, 
so  subscribed  as  afiiresaid,  at  the  wages 
therein  and  hereby  specified,  of  5^  for 
each  and  every  calendar  month.  And  the 
deiendant  further  says,  that  after  the  mak- 
ing of  the  said  agreement,  to  wit,  on  the 
15th  of  S^tember,  in  the  year  of  our  Lord 
1836,  the  said  ship  left  her  first  port  of 
clearance,  and  sailed  and  proceeded  on  her 
said  voyaffe  in  the  said  ^reement  mention- 
ed, and  wat  afterwards,  and  before  the 
period  for  whidi  the  plaintiff  so  agreed  to 
serve  as  aforesaid  was  completed,  and  after 
the  said  ship  arrived  at  ber  port  of  delivery, 
and  befcare  the  cargo  had  been  disdiai|^ 
to  wit,  at  the  port  of  LiverpoiU,  in  the 
United  Kingdom,  to  wit,  on  the  4th  of 
February  18S7,  the  plaintiff  did  wilfully, 
and  without  the  leave  or  permission  of  the 
defendant,  or  the  said  master,  or  otiier 


person  in  command  of  the  said  ship,  and 
without  any  previous  discharge,  quit  the 
said  ship,  to  which  he  so  belonged  as  afore- 
said, and  remained  quit  and  absent  there- 
from for  a  long  time,  to  wit,  three  days, 
then  next  following ;  and  the  fact  of  the 
plaintiff's  having  so  quitted  the  said  sbip^ 
and  the  hour  of  the  day  at  whidi  the  same 
occurred,  and  the  period  du^il^;  which  the 
plaintiff  so  absented  himself,  as  aforesaid, 
were  then  entered  in  the  log-book  of  the 
said  ship,  and  certified  by  tlw  signatttre  of 
the  said  master,  whereby,  and  atMwrdin^  to 
the  said  statute,  he  then  forfeited  to  the 
defendant,  the  owner  of  the  said  ship,  one 
month's  pay  out  of  his  said  wages  or  a^ary, 
which  month's  pay  amounting,  to  wit,  to 
St.,  to  which  he  might  otherwise  have 
been  entitied.  And  the  defendant  furtiiR 
says,  that  the  said  services  of  the  said 
plaintiff  were  not  done  otherwise  than  ua- 
oer  and  by  virtue  of  the  said  agreemeat, 
and  in  the  aaid  vojmge ;  and  by  reason  of 
the  premises,  and  for  the  eanse  aforesud, 
the  defendant  claims  to  have  deducted 
from  and  out  of  the  said  sum  of  281.  7t.  id, 
the  said  sum  of  5Lf  parcel,  &c.  aforesud, 
being  one  month's  pay  out  of  the  plaintiff's 
said  wages.  And  tiiis  the  defondant  is 
ready  to  verify,  &c.,  wherefore,  he  prays 
judgment  if  the  plaintiff  ought  to  maintain 
his  aforesaid  action  thereof^  as  to  the  said 
sum  of  .5^,  parcel,  &e. 

Replication,  as  to  the  first  jdea,  jsaiifiter. 
Aa  to  the  seconc^  that  Che  pAaintiff  did  not 
absolutely  desert  the  said  diip  in  nanner 
and  form  as  the  defimdant  hath  in  Ua 
seotfnd  plea  in  that  behalf  alleged,  con- 
cluding to  the  country.  As  to  the  lut  plea, 
nolle  prosequi. 

Upon  the  trial  of  this  cause,  the  facts 
stated  in  the  second  plea  were  proved  oa 
behalf  of  the  defendant,  and  a  verdict  was 
found  for  him  accordingly. 

TempU  now  moved  for  a  rule  for 
judgment  non  oAttante  eere^cto,  on  die 
ground  that  the  quitting  of  the  ship  by  the 
mate,  after  its  arrival,  and  befme  the  dis- 
charge of  its  cargo,  was  DOt  a  deterliam, 
under  section  9  of  statute  5  &  6  WilL  4. 
c.  19,  which  worked  a  total  forfeiture  of 
the  wages,  but  an  ofienee  eontcmplated  by 
section  7,  and  puniahaUe  by  kna  of  om 
month 'a  wages  only. 
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H,  WaUm  vheired  cauu.— This  was 
a  desertion  both  by  the  maritime  law  in 
general,  and  within  the  meaning  of  this 
act.  Section  9  uses  the  word  "  desertion," 
which  word  is  omitted  in  section  7.  And 
the  case  contemplated  by  the  latter  section, 
must  therefore  be  of  a  different  kind ;  as, 
for  instance,  a  quitting  for  a  time  only,  or 
with  the  anhma  retertendu  Rrontine  v. 
Frott{l)  was  on  the  statute  S  Geo.  2. 
e.  3G.  a.  S,  and  has  no  application  here. 
So,  at  common  law,  this  was  a  contract  for 
a  voyage  to  Palermo,  and  back  to  a  port 
of  delivery ;  and  the  wages,  thou{^  ascer- 
tained at  Bo  much  a  month,  yet  were  not 
lecoTersble  until  the  end  and  performance 
of  the  contract,  which  took  |Uaee  upon  the 
dischai^eof  the  cargo,  and  not  earlier.  So, 
by  the  maritime  law,  and  independently  of 
the  statute,  desertion  from  the  ship  is  held 
to  be  a  forfeiture  of  the  wages  in  all  mari- 
time states — jfbbott  on  Shipping,  5th  edit. 
46S.  The  cases  there  cited,  illustrate  this 
doctrine,  and  also  the  position  that  "  the 
voyage  is  not  completed  by  the  mere  fiwt 
of  arrival,  but  that  the  act  of  mooring  is 
an  act  to  be  done  by  the  crew,  and  ^ir 
doty  extends  to  the  time  of  delivery  of  the 
cargo,"  ibid.  469. 

S.  Temple,  contrik. — Thm  are  three 
cases  contemplated  by  the  statute.  First, 
that  of  tempwanr  absence.  Secondly,  that 
of  desertion.  Thirdly,  that  of  ftuttiag 
the  ship  without  leave,  afUr  mooring  her, 
and  before  the  delivery  of  her  cargo.  This 
is  one  of  the  last  class.  That  quitting 
means  something  different  from  desertion, 
appears  from  the  use  of  different  expres- 
aioos  in  the  statute.  It  is  also  difierent 
from  a  mere  temporary  absence.  It  can 
only  mean  a  total  quitting  afler  arrival, 
and  before  delivery  of  the  cargo.  The 
word  "quittii^"  was  used  in  the  statute, 
on  account  of  the  uncertain^  of  the  law, 
whether  the  contract  lasted  beytrnd  the 
arrival  of  the  ship  or  not,  and  in  order 
to  avoid  all  question,  whether  such  a  quit- 
ting is  a  desertion  or  not. 

jXoRD  Abinoer,  C.B. — Much  of  the  dif- 
ficulty and  confusion  arises  from  the  cir- 
cumstance that  the  statute  embodies,  as 
matter  of  enactment,  a  great  part  of  that 

(1)  3  Bos.  &  Pul.  30*. 


which  was  contained  in  the  agreement  im- 
dw  the  former  act.] 

[Parks,  B. — The  clause  as  to  forfeiture 
of  wages,  is  copied  from  one  act  of  parlia- 
ment, and  the  clause  as  to  desertion  from 
another,  whidi  applied  only  to  desertion 
on  the  high  seas.  That  mewing  is  ex- 
pressly given  to  the  word-  in  X  Geo.  2. 
c.  36.  s.  3.] 

Section  9,  though  ambiguous,  yet  must 
receive  sn  interpretation  not  inccmsistent 
with  the  previous  enactment  of  section  7* 
The  seaman's  agreement  continues  only 
nntil  the  arrival  of  the  ship  in  port. 

[PabkBi  B. — ^Tben  how  are  the  subse- 
qumt  wages  to  be  obtained?  His  duty 
under  the  statute  does  not  terminate  untd 
discharge  of  the  cargo,  and  his  payment 
must  be  correlative  and  extend  to  the 
same  period.] 

If  the  agreement  continues  till  then,  it 
is  superfluous  in  the  l^islature  to  provide 
this  forfeiture  of  wages  for  desertion ;  when, 
according  to  the  argument  on  the  other 
side,  no  wages  would,  in  such  a  case,  be 
payable  at  common  law. 

[Loan  ABmoBR,  C.B.— This  is  a  case 
of  very  general  importance,  and  we  will 
take  time  to  consider  it.] 

Cur.  adv,  wU, 

On  a  subsequent  day,  the  judgment  of 
the  Court  was  delivered  by — 

Loan  Abihqkr,  C.B. — This  wau  motion 
for  judgment  noii  obstante  veretucto,  and 
the  question  turned  upon  the  construction 
of  an  act  of  parliament  passed  in  the  5  &  6 
Will.  4,  entitled,  '  An  act  to  amend  and 
consolidate  the  laws  relating  to  merchant 
seamen,*  &c.  The  action  was  indebitattu 
Mevmpnt  for  wages,  and  the  second  plea 
waa  as  follows— {Hia  Jjordahip.  stated  the 
plea].  UjMHi  the  construction  of  the  9th 
section  m  that  ststnte,  it  waa  contended 
on  one  aide,  that  an  absolute  desertion  at 
any  period  before  the  final  delivery  of 
the  cargo,  was  a  forfeiture  of  all  the 
wages  ;  but,  on  the  other  hand,  it  was  ar- 
gued that  Uiat  clause,  witb  reference  to 
others,  only  contemplated  desertion  either 
before  sailing,  or  during  the  stay  of  the 
vessel  in  foreign  parts,  but  not  a  desertion 
after  the  arrival  at  the  place  of  destination ; 
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uid  reference  wu  made  to  the  7th  section, 
where  a  particular  kind  of  desertion  is  spe- 
cially provided  for — [His  Lordship  read  the 
7th  section].  This  clause  expressly  pro- 
vides for  the  case  of  quitting  the  ship  under 
certain  circumstances.  It  was  said,  that 
this  case  was  provided  for  by  the  words 
there  used,  though  the  term  **  desertion" 
does  not  occur  in  that  section ;  and  that 
the  event  contemplated  happened  here, 
although  the  plea  uses  the  word  "deser- 
tion." It  is  said,  that  if  the  whole  wages 
■re  to  be  forfeited,  there  is  desertion  while 
the  ahip  is  in  foreign  parts,  and  in  that 
case  only.  We  wish  to  give  the  interpre- 
tation contended  for  by  the  plaintiff's  conn- 
ael,  if  we  can,  as  it  seems  a  much  more 
reasonable  construction  of  the  act;  and  we 
think  that  such  an  interpretatimt  may  pro- 
perly be  given.  In  the  former  statute, 
"  desertion"  means  quitting  the  ship  before 
the  voyage  is  completed ;  and  we  think, 
that  a  quitting,  under  the  circumstances  of 
the  present  case,  should  be  attended  with 
the  less  o£  51.,  a  month's  wages,  but  that 
the  plaintiff  ought  to  receive  the  remainder 
of  the  sum  claimed.  The  result,  therefore, 
is,  that  there  will  be  judgment  for  the 
plaintifffor  II/.  8s.  (or  17/.),  notwithstand- 
vag  the  verdict.  It  is  a  case  of  consider- 
aUe  importance,  and,  the  point  being  upon 
the  record,  the  party  may  bring  a  writ  of 
error,  if  be  is  dissatisfied,  with  our  judg- 
ment. 

Ride  absekUe, 


WICKBMS  P.  COX. 


1838.  \ 
June  9.  / 

Practice. — Order for  ParUcviare— Aban- 
donment— Demand  of  Declaration. 

An  order  fi>r  particuiart  must  be  got  rid 
of  before  a  demand  of  declaration,  or  it  it  an 
Ureg^Unity*  Qusere— wAeiAer  am  order for 
particulars  can  be  i^ndoned  afUr 
by  men  notice  to  that  effect. 

The  defendant  having  obtained  and  serv- 
ed an  order  for  particulars,  (which  ope- 
rated as  a  stay  of  proceedings,)  aAerwards, 
and  before  the  particulars  were  delivered, 
served  a  demand  .  of  declaration,  at  the 
bottom  of  which  was  a  notice  that  hr«ban- 


doned  his  order  for  particulars.  No  de- 
claration having  been  delivered,  jodgnmit 
of  Ron  pros,  was  signed^  which  Lee  moved 
to  set  aside. 

Cowling  shewed  cause. — The  questioa 
is,  whether  a  party,  who  obtains  and  serves 
a  Judge's  order,  can  abandon  it  at  his  op- 
tion upon  notice  given  to  the  opposite  side. 
It  is  submitted  that  he  ctn.  There  ii  no 
authority  upon  the  point ;  but  the  general 
rule  is,  that  even  a  rule  of  court  may  be 
abandoned,  unless  the  other  party  has  acted 
upon  it.  It  was  held,  in  M*i)omg«M  v. 
NicholU{l),  that  an  order  ma^  be  aban- 
doned by  the  party  obtaining  it ;  and  the 
language  of  the  Judges  is  wide  enongli  to 
comprehmd  every  case. 

[Parks,  B. — lliere,  Uie  order  had  not 
been  served ;  and,  till  then,  there  u  a  leau 
pcemtenita.  But  this  is  an  order  absolute 
at  the  time  for  a  stay  of  proceedings ;  and 
the  question  is,  whether  it  can  be  got  rid 
of  without  an  instmment  of  equal  fiirce  and 
authority.] 

How  is  this  order  to  be  got  rid  oft 
The  plaintiff  may  use  it  as  a  pretext  for 
standing  still  in  the  action,  and  cannot  be 
forced  to  discontinue  —  Kirbu  t.  Smom^ 
dm  (2). 

[Parks,  B. — The  defendant  may  get  rid 
of  the  order  by  a  lummons  and  Judge's 

order.] 

[Aldbrbon,  B. — The  Judge  would,  per- 
haps, make  such  an  order  ex  p^te.J 

Lee,  contr^ — It  is  unimportant  to  con- 
sider the  question  raised  on  the  other  aide. 
Here,  the  abandonment  was,  at  all  eventa, 
a  nullity,  for  the  notice  of  it  was  not  prior 
to  the  demand  of  declaration,  but  contem- 
poraneous, or  even  subsequent,  as  it  is 
written  at  the  foot  of  the  same  paper. 

Paekb,  B. — 7!*hi8  was  clearly  irr^ular. 
The  order  for  particulars  should  have  been 
disposed  of  before  the  demand  of  declara- 
tion was  given. 

BoLLAMD,  B.,  AiDBRioir,  B.,  and  Gua- 
MST,  B,  concurred. 

Rule  mbeolmU. 

(1)  S  Ad.  &  El.  813. 
(f )  4-Dowi.  rjC  191. 
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1858.  1  • 
April  25  /  wiHwooD.* 

PmBer-~— Execution — IntoloenL 

By  lease  and  release  of  the  %ltk  and  38M 
of  December  1819,  certoin  lands  were  set- 
tled to  such  uses  as  D.  and  his  wife  should^ 
at  any  time  or  times,  and  from  time  to  time, 
during  their  joint  lives,  by  deedor  other  in- 
Urument  in  writing  du^  exectUed,  direct 
oMd  appcMt !  and  in  digauU  of,  tmd  until 
s^eh  afpomimeiU,  to  the  ws  of  D.  for  Me, 
with  remainder  to  trustees,  to  preserve,  ^e., 
andthen  to  the  use  of  his  wife  for  life,  and  then, 
t«  like  manner,  to  the  use  n  hi*  tone  m  «Uc* 
ee$no»  in  tail  general,  ana  then  to  the  useof 
Au  daughters  tn  tail  general,  with  cross-re- 
mamders,  and  wUh  remainder  in  fee  to  D. 
In  June  1824,  D,  took  the  ben^t  of  the  In- 
solvent Act,  and  conveyed  to  the  provisional 
asagnee  all  his  interest  in  the  premises, 
wkiek  was  suhsequentty  transferred,  in  the 
usual  way,  by  him  to  J,  the  assignee  of  the 
estate.  D.  and  his  tm/c,  tn  1 8S8,  in  exe- 
cution  of  their  jmnt  power  of  appointment, 
canteyed,  by  lease  and  relmse,  the  pre' 
uutee  to  B.tH  fee,  upon  truAfortke  eredtt 
lore  of  D. 

Held,  first,  that  the  power  was  not  de- 
stroyed by  the  comeyance  to  the  protintmiU 
assignee, 

S«ondly,  that  the  power  was  well  exeeul- 
ed  by  the  tndenture  tf  1828,  was  to  convey 
the  tife  estate  of  D's  wife  and  the  estates  tail 
of  the  children. 

This  was  a  special  case,  sent  by  the 
Lord  Chancellor  fi>r  the  opinion  of  the 
Court  of  Exchequer. 

By  indentures  of  lease  and  release, 
beujog  date  respectively  the  27th  and  28th 
days  of  December  1819,  the  release  being 
made  between  Thomas  Hugli  Jones,  therein 
described,  of  the  first  part,  William  Davies, 
gent.,  and  Alice  his  wife,  therein  describ- 
ed, of  the  second  part,  the  aboTe^nsmed 
plaiotiS*,  William  Thomas  Davies,  of  the 
third  part,  William  Williams,  Esq.  of  the 
fourth  psrt,  Evan  Davies,  gent,  of  the  fifUi 
part,  William  Lewis,  Esq.  of  the  sixth 
part,  and  John  Lloyd  Williams  of  the  se- 
venth part,  and  by  a  fine  and  recovery 

*  This,  ud  tlM  Uirm  IbUoiriog  ones,  wwe  it- 
tamiiwd  in  £ut«r  tarm. 

New  Sbbibs,  VIL— ExcnEQ.  Pb 


levied  and  suffered  in  pursuance  of  the 
said  indentures,  a  certain  messui^e,  tene- 
ment, and  lands,  with  the  appurtensncea 
(hereunto  belonging,  commonly  called  and 
known  by  the  name  of  Voelallt,  situate, 
lying,  and  being  in  the  parish  of  Kilie 
Ayron,  in  the  county  of  Cardigan,  and  then 
or  late  in  the  tenure  or  occupation  of  tha 
Said  William  Thomas  Davies,  his  tenants 
or  assigns;  also,  all  that  other  messuagei 
tenement,  and  lands,  with  the  i^purte- 
nances  thereunto  belonging*  commonly 
calledand  known  by  the  name  of  Place-hack, 
situate,  lyingt  and  being  in  the  parish  of  Kilie 
Ayron  aforesaid,  in'the  ssid  county  of  Car- 
digan, and  then  or  late  in  the  tenure  or 
occupation  of  the  said  Jacob  Davies,  his 
under-tenants  or  assigns ;  and  abo  all  that 
other  messuage,  tenement,  and  lands,  with 
the  appurtenances  thereunto  belonging, 
commonly  called  and  known  by  the  name 
of  Younggare,  situate,  lying,  and  being  in 
the  parish  of  Kilie  Ayron  aforesaid,  in  the 
said  county  of  Cardigan,  and  all  other  the 
lanils  and  hereditamenta  of  them,  the  said 
William  Davies  and  William  Thomas  Da- 
vies, and  each  of  them,  in  the  said  parish 
of  Kilie  Ayron  or  elsewhere  in  the  said 
county  of  Cardigan,  were  setded,  after 
certain  uses,  wlw:h  have  determined,  to 
such  uses,  upon  such  trtuts,  and  ibr  such 
intents  and  purposes,  and  charged  and 
chargeable  in  such  manner,  and  subject  to 
such  powers  of  revocation  and  new  ap- 
pointment, and  other  powers,  provisoes, 
declarations, or  limitations  and  agreements, 
as  the  said  William  Thomas  Davies,  and 
Frances  his  wife,  sltould  at  any  time  or 
tiroes,  and  from  time  to  time,  during  their 
joint  natural  lives,  by  any  deed  or  deeda, 
instrument  or  instruments  in  writing,  to  be 
by  them  jointly  sealed  and  delivered,  in 
the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  direct,  limit,  or 
appoint!  and  in  default  of,  and  until  such 
direction,  limitation,  or  appointment,  or 
in  case  any  such  should  be  made,  then 
subject  thereto,  and  when  and  as  the 
estate  or  estates,  interest  or  interests, 
thereby  directed  and  appointed,  limited  or 
created,  should  respeciively  end  and  deter- 
mine, and,  in  the  meantime,  subject  there- 
to i  and  as  to  such  part  or  parts  of  the 
Bune  premises,  and  all  such  esute  and  in- 
terest therem,  of  which  no  such  directioni 
30 
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limitation,  or  appointment  shooM  be  eflfec- 
tually  made  as  aforesaid,  to  tfae  use  of  the 
said  WiHiam  Thomas  Davies  and  his  as- 
signs, for  and  during  the  term  of  his  na- 
tural life^  nithout  impeachment  of  or  for 
any  manner  of  waste ;  and  from  and  im- 
mediately afVer  the  determination  of  that 
estate,  by  forfeiture  or  otherwise,  in  his 
lifetime,  to  the  use  and  behoof  of  the  said 
Evan  Davies,  and  his  heirs,  for  and  during 
the  natnral  life  of  the  said  William  Thomas 
Davies,  upon  trust  to  preserve  the  con- 
tingent remainders,  thereinafter  limited, 
from  betn^  defeated  or  destroyed ;  and- 
from  and  immediately  after  the  deeeaie  of 
the  said  William  Thomas  Davies,  to  the 
otfe  of  Frances  Davies,  thewif^  of  the  said 
William  Thomas  Davies,  and  her  assigns, 
for  and  during  the  time  of  her  natural 
life ;  and  from  and  immediately  after  the 
determination  of  that  estate,  by  forfeiture 
or  otherwise,  in  her  lifetime,  to  the  use 
and  behoof  of  the  said  Evan  Davies,  and 
Itis heirs,  during  the  life  of  the  said  Frances 
Davies,  in  trust  to  preserve  the  contingent 
remainders,  thereinafter  limited,  from 
being  defeated  or  destroyed ;  and  from 
and  immediately  afbr  the  decease  of  the 
auiVivor  of  them,  the  said  William  Thomas 
DaTies,  and  Franoea  hia  wife,  to  the  use  of 
the  Brat  son  of  the  bbdy  of  William  Thomas 
Davies  on  the  body  of  the  said  Prances 
his  wife  lawfully  begotten  or  to  be  begot- 
ten, in  tail  general,  with  remainder  to  the 
use  of  the  second,  third,  fourth,  and  all  and 
every  other  son  and  sons  of  the  body  of 
the  said  WilHam  Thomas  Davies,  on  the 
body  of  the  said  Frances  his  wife  law- 
fully begotten  or  to  be  begotten,  succes- 
sively, in  tail  general,  with  remainder  to 
the  use  of  all  and  every  the  daughter  or 
daughters  of  the  body  of  the  said  WilHam 
Thomas  Davies  on  the  body  of  the  mid 
France!  hia  wife  lawfully  begotten  or  to 
be  begotten,  aa  tenants  in  common  in  tail 
general,  with  cros8*TeinainderB,  in  tail  ge- 
neral, between  and  amongst  the  same 
daughters  respectively,  with  remainder  to 
the  use  of  the  said  William  Thomas  Da- 
vies, his  heirs  and  assigns  for  ever. 

In  the  month  of  August  1 884,  the  said 
William  Thomas  Davies  took  the  beneftt 
of  the  acts  of  parliament  for  the  relief  of 
insolvent  debtors  in  England ;  and  by  an 
order  of  the  Court  for  the  reKefofwnli 


debtors,  dated  the  ITth  of  Jannary,  lie 
was  duly  discharged  under  the  said  acta ; 
and  by  an  indenture,  bearing  date  the  6tli 
of  August  1824,  and  made  between  the 
said  plaintilf,  William  Thomas  Davies, 
(then  an  insolvent  debtor,  and  a  priaon«^ 
in  the  gaol  of  Cardigan,)  of  the  one  part, 
and  Henry  Dsnce,  of  Lincoln's  Iim  Fields, 
in  the  county  of  Middlesex,  gent.,  thejpro- 
visional  assignee  of  the  estate  and  emcts 
of  insolvent  debtors  in  England,  porsoaat 
to  an  act  of  parliament  passed  in  1  Geo.  4, 
in  that  behalf,  of  the  other  part,  all  tha 
estate,  right,  title,  interest,  and  tnmtof  the 
said  William  Thomas  Davies,  to  aU  Us 
real  and  personal  estatevnd  eflfeeta  in  poa- 
session,  reversion,  remainder,  or  expec- 
tancy, except  the  wearing  apparel,  and 
other  such  necessaries  of  ihesiiid  insolvent 
and  family,  not  exceeding,  in  the  whole, 
the  value  of  20L,  were  conveyed  and  a»- 
signed  to  the  said  Henry  Dance,  aa  a«ch 
provisional  assignee  as  aforeaaidt  hi*  soe- 
cessors  and  assigns. 

By  an  indenture  of  assignment,  bearing 
date  the  18th  of  April  18S5,  and  made 
between  the  said  Henry  Dance,  aa  aveh 
provisional  aasignee  as  aforea^d,  o(  die 
oiie  part,  and  me  MMve-Mnled  pUinaff, 
laaae  Jones,  ef  the^Clier  part,  after  vaeii- 
ing  the  last-mentioned  inMnture,  it « 
nessed,  that  in  obedience  to  the  said  act  of 
parliammt,  and  to  an  order  of  the  said 
Court  for  the  relief  of  Insolvent  Debtopt, 
and  for  the  nominal  consideration -thereis' 
mentioned,  he,  the  said  Hmry  Dance,  at 
the  request  and  with  the  consent  of  the 
said  Isaac  Jones,  did  convey,  As^gn, 
transfer,  and  set  over  anto  the  aald  Isaac 
Jones,  his  heirs,  executors,  adminiatratora, 
and  assigns,  all  the  estate,  rwbt,  iMb,  ia- 
terest,  and  trust  of,  and  in,  ana  to,  tbe  f«al 
and  personal  estate  and  effecta  wtiataower 
and  whoreaoever,  and  of  what  nature  -and 
kind  soever,  which,  by  virtue  of  the  said 
recited  indenture,  then  were,  in  aAy  way, 
invested  in  the  said  Henry  Dance,  as  sach 
provisional  assignee  as  aforesaid,  t»  hold, 
receive,  and  take  all  and  every  the  said 
estate,  eflects,  and  premises,  and  every 
part  thereof,  with  their  appurtenances,  onto 
the  said  Isaac  Jones,  his  heirs,  execucora, 
administrators,  and  assigns,  accordii^  to 
the  respective  natures,  propertiesg  and 
tenures  thereof,  in  trust,  neverdielesa,  lur 
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Ifab  bencffit  of  the  severtl  ptraons  Ruined 
or  ipecified  aft  cmliton,  or  as  claiming  to 
|w  creditors,  of  the  said  iBsolvwt,;filed  in 
tlw  said  eoart»  mad  against  whose  demuida 
the  aaid  insfdvent  bad  been  disebaiged  by 
order  of  Uiis  Court,  and  to  and  for  such 
other  uses,  intents,  and  purposes,  and  in 
such  manner  and  fbrra,  as  were,  in  and  hjr 
the  said  act  of  parUament,  expressed  of 
and  concerning  the  same,  and  to  and  for 
no  other  use,  intent,  or  purpose  what- 
foever. 

By  indentures  of  lease  and  release  and 
appointmeiH,  bearing  date  the  16th  and 
^7th  of  September  1826,  and  made  be« 
IWCM  the  aaid  f^otiff,  William  Thonui 
Daviea,  inid  Francea  hia  wife,  of  the  one 
part,  and  the  said  pbintiff^  Patrick  Brown 
luid  Jeokyn  Benyon,  gents.,  of  the  other 
part,  (the  latter  of  whom  never  acted  in  the 
trasis  itf  Uw  bow  stated  deed,  and  haa  sinea 
diadainwd  the  trusts  tbereol^)  the  heredi^ 
tamenta  utA  premises  herelabefore  parti- 
cularly mentioned  and  described,  were, 
among  other  hereditaments,  by  the  said 
'William  Thomas  Davies,  and  Frances  hii 
wife,  pursuant  and  in  exereiie  of  the  power 
of  appotDtment  to  them  reaerred  or  given 
by  the  said  indeotore  of  release  nf  the  said 
28th  of  December  1819,.and  of  fine  and 
veeorery  suffered  in  punnance  thereof, 
aikd  of  all  and  every  power  and  powers 
enabling  them,  in  that  bsbalf  directed, 
limited  and  appointed,  granted,  banaihcd, 
aold,  aliened,  released)  tad  eonlrmedi 
imto  the  said  phintifi^  Patrick  Brown  and 
the  said  Jcnkyn  Beayon,  their  heira  and 
as^ns,  to  hold  the  same  unto  the  said 
Patrick  Brown  and  the  said  Jcnkyn  Ben- 
yon, or  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  upon 
trust  to  sen  and  dispose  of  the  said  here- 
ditaments and  premises,  and  to  apply  the 
monies  arising  therefrom  in  discharge  of 
the  debts  of  the  said  William  Thomas 
Daviea,  and  upon  other  trnsta  therein 
menticmed. 

By  articles  of  agreement  made  the 
Ifth  of  November  1833,  between  the 
said  plaiatifl^  Isaac  Jones,  beii^  the  said 
aaaigaee  of  the  said  William  Thomas  Da- 
vies,  the  aaid  Patrick  Brown,  and  the  said 
William  l*homas  Davies,  of  fhe  one  part, 
and  Henry  Quintyne  Winwood  of  the 
other  part,  they,  the  said  Isaac  Jones, 


William  Thomas  DaVies,  add  Patrick 
Brown,  each  of  them  according  to  their 
several  and  respective  estates  and  interest 
in  the  said  premises,  thereby  agreed  to  sell, 
for  the  consideration  thorein  mentioned, 
and  the  said  Henry  Quintyne  Winwood 
did  thereby  agree  to  purchase  and  take 
the  hereditaments  and  premises  herein- 
before described,  and  the  inheritances 
thereof  respectively,  free  from  incum- 
brances, excepting  a  lease,  if  any  such  there 
was,  of  the  tenement  called  Voelallt  Ueba. 

The  benefit  of  the  said  articles  of  agree- 
ment hss  become  duly  vested  in  the  said 
defiendant,  John  Winwood. 

Inthe  month  of  August  1 8S5,  the  above* 
named  plaintiffs  filed  dieir  bill  of  complaint 
in  the  High  Court  of  Chancery,  against  the 
aaid  daftmant,  John  Winwood,  ^r^y 
praying,  that  the  aaid  articles  of  agreement^ 
dated  the  Ifith  of  November  1838,  might 
be  specifically  perfbrmed  end  earried  into 
execution  by  the  said  John  Winwood. 

The  said  cause  yras  afterwards  at  issue, 
and  was  heard  .before  the  Iiord  High 
Chancellor  on  the  7th  of  April  1 837 ;  and 
by  the  decree  of  that  date  thereupon  made, 
it  was  ordered  and  decreed,  that  a  case 
should  be  made  for  the  opinion  of  the 
Barons  of  the  Exdiequer,  upon  the  foI« 
lowing  questions : — 

First,  whether  the  power  of  appointment 
contained  in  the  said  indenture  of  release 
<^the28Ui  of  December  1819,  was  or  waa 
not  destroyed  by  the  said  conveyance, 
bearing  date  the  6Ut  of  August  1884,  by 
the  insolvent  WQliam  Thomas  Davies,  of 
all  bis  estate  to  the  provisional  aas%nee, 
hereinbefore  mentioned ;  and— 

Secondly,  if  the  power  was  not  destroy- 
ed, what  estate  passed  under  the  appoint- 
ment made  by  the  indenture  of  the  17th  of 
September  18:^8,  hereinbefore  mentioned. 

51fr  ff.  JV.  Follett  for  the  plainttfT. 
Sir  F.  Pollock  for  the  defendant. 

The  Court  took  time  to  consider  their 
j  udgment,  and  it  was  subsequently  deliver- 
ed by — 

Aldibsok,  B. — In  this  ease,  we  propose 
to  give  the  reaaons  which  have  induced  ns 
to  give  our  Mrtificate  to  the  Lord  Chan- 
cellor in  favour  of  the  plaintiff.  By  the 
original  conveyance,  dated  the  S7th  and 
SSSi  of  December  1819,  certain  lands 
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were  settled  to  such  uses  as  W.  T.  Davies 
and  his  wife  should,  at  any  time  or  times, 
and  from  time  to  time  during  their  joint 
lives,  by  deed  or  other  instrument  in  writ- 
ing, duly  executed,  direct  and  appoint; 
and  in  defatdt  of,  and  until  such  aippoint- 
ment,  to  the  use  of  W.  T.  Daviet  for  life, 
with  remainder  to  tmsteeii  to  pmerve, 
&C.,  and  then  to  the  use  of  his  wife  for 
life,  and  then  in  like  manner  to  the  use  of 
his.  sons  in  succession,  in  tail  general,  and 
then  to  the  use  of  his  daughters,  in  tail 
general,  with  cross-remainders,  and  with 
remainder  in  fee  to  W.  T.  Davies  himself. 
In  1824,  W.  T.  Davies  took  the  benefit  of 
the  Insolvent  Act,  and  conveyed  to  the 
provisional  assignee,  on  the  6th  of  August 
1 824,  all  his  interest  in  the  premises,  which 
was  subsequently  transferred  by  the  pro- 
visional assignee  to  Isaac  Jones,  the  assig- 
nee of  the  estate,  in  the  usual  way.  Under 
these  circumstances,  W.  T.  Davies  and  his 
wife,  in  execution  of  their  Joint  power  of 
appointment,  conveyed,  on  the  ISth  and 
17tfa  of  September  1828,  by  lease  and  re- 
lease, the  premises  to  Patrick  Brown  and 
Jenkyn  Benyon,  in  fee,  upon  trust  for  the 
creditors  of  W.  T.  Davies.  And  the  point 
to  be  considered  is,  whether,  by  this  ap- 
pointment, any  estate  passed,  and  what 
estate,  to  the  trustees.  The  first  question 
is,  whetlier  the  power  was  revoked  by  the 
conveyance  to  the  provisional  assignee ; 
and  we  are  of  opinion  that  it  was  not :  in- 
deed, on  this  part  of  the  case  there  seems 
to  be  little  difficulty.  No  autiiority  was 
cited  for  the  proposition  contended  for  by 
the  defendant's  counsel,  that  where,  by 
previous  conveyance,  a  party  has  prevent- 
ed himself  from  executing  a  power  at 
fully  as  he  coald  have  originally  executed 
it,  the  power  isatanend.  Norcananysuch 
proposition  be  maintained.  Even  upon 
the  authority  of  the  decision  of  Badham  v. 
Mee{l)f  as  explained  by  Sir  J.  Leach,  this 
question  may  be  answered  in  the  negative, 
for  he  considered  the  power  as  not  well 
executed  in  that  case,  because  the  parti- 
cular limitations  made  by  the  appointment 
under  it  could  not  have  been  valid,  if  in- 
troduced into  the  original  deed  creating 
the  power.    But  if  the  previoaa  convey- 

(i)  TBing.  695;  s.c.  9Lsw  J.Ilep.C.P.  213 ; 
Mid  fi  Lmw  J.  Rep.  (n,s.)  Cbtno.  4. 


ance  bad  aht^edier  put  an  end  to  the 
power,  such  reasons  would  have  been 
wholly  unnecessary.  Now,  it  is  obvious, 
as  was,  indeed,  pointed  out  by  the  Court 
in  the  course  of  the  argument,  that  limita- 
tions might  have  been  made  subsequently 
to  the  conveyance  in  1824,  whidi  would 
apply  to  the  life  estate  of  the  wife,  and  die 
esMtea  tail  of  the  children,  and  which 
might  l^lly  have  been  introdaced  into 
the  original  deed ;  and  consequentJy,  npna 
the  principle  stated  in  Badham  v.  Mee, 
such  an  execution  of  the  power  would 
have  been  valid.  And  if  any  valid  execa- 
tion  of  the  power  could  have  been  made^ 
the  first  of  the  Ix)rd  Chancellor's  questions 
must  be  answered  in  the  native.  But  in 
truth,  the  whole  case  turns  upon  the  answer 
to  be  given  to  the  second  question — for,  if 
the  execution  of  this  power,  by  the  deed  of 
September  1 828,  be  invalid,  then  no  Mtate 
passed  by  it,  and  the  original  limitations 
contained  in  the  deed  of  1819  remain  stiQ 
in  force.  We  think,  after  full  cMtsider- 
ation,  that  this  power  was  well  execated, 
so  as  to  convey  the  estate  for  life  of  die 
wife,  and  the  estates  tail  of  the  diildreo, 
to  the  trustees  under  the  deed  of  1628. 
We  cannot  adopt  the  principle  laid  down 
by  Sir  John  Leach,  in  affirming  the  certi- 
ficate sent  by  the  Court  of  Common  Pleas 
in  Badham  v.  Mee,  It  is  not  dear  diat 
such  was  1!he  ground  on  which  that  Court 
made  their  certificate,  the  reasons  for 
which  were  not  given  by  them.  We  do 
not  think  that  it  ia  right  to  transbte  into 
words  the  effect  of  the  appointment  under 
the  power,  taken  in  conjunction  srith  the 
other  drcnmstancea,  and  then  to  coimder 
whether  soeh  limitatioia  could,  aeetnrding 
to  the  peculiar  rules  afl^ting^  the  tran»- 
mission  of  landed  property,  have  been  le- 
gally inserted  in  the  original  deed.  The 
utmost  extent  to  which  the  principle  could 
be  carried  (and  looking  at  the  principles 
which  govern  the  execution  of  these  powers, 
which  were  originally  mere  modificatiom 
of  equitable  uses,  taking  effect  as  direc- 
tions to  trustees,  which  bound  their  con- 
science, and  which  a  court  of  equity  would 
compel  them  to  perform,  it  may  be  ques- 
tionable whether  even  this  ought  to  be 
done,)  would  be,  to  insert  the  limitations 
actually  contained  in  the  appointment  itself 
in  the  original  deed,  and  then  to  ex«nuw 
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wbethier  snch  limitatMna  wouM  be  repug- 
nant to  any  known  rule  of  law.  Now,  if 
~we  do  that  in  this  case,  no  difficulty  will 
be  produced.  Here,  if  the  limitation  of 
the  estate,  made  by  the  appointment  under 
this  power,  had  been  inserted  in  the  ori* 
ginal  deed,  there  would  bare  been  no  in- 
coi^ruity  upon  the  fiu»  of  that  instrument. 
A  fee  would  hare  been  given  to  Brown 
and  Benyon,  the  trustees,  and  no  more* 
But  then,  in  considering  what  operation 
audi  deed,  good  in  point  of  form,  wilt 
have,  the  Court  looks  at  tlie  other  circum* 
stances;  and  finding  that  the  insolvent  had 
previously,  by  an  innocent  conveyance  (for 
such  the  assignment  under  the  Insolvent 
Act  must,  we  think,  be  considered  to  be), 
conveyed  away  his  life  estate  and  his  re- 
mainder in  fee,  it  adjudges  that  he  cannot, 
by  executing  the  power,  derogate  from  his 
own  previous  conveyance ;  and  concludes, 
diereforci  that  the  deed  does'not  operate 
on  the  estates  previously  assigned.  The 
Yesult,  therefore,  is,  that  by  executing  the 
power,  the  insolvent  conveys  to  the  trus- 
tees all  that  had  not  been  previously  as- 
signed, under  the  Insolvent  Act,  to  his 
assignees.  In  conformity  with  this  opinion, 
we  shall  send  our  certificate  to  tlie  Lord 
Chancellor.  We  have,  however,  to  ob- 
serve, that  no  notice  was  taken,  in  the  ar- 
gument, of  the  previous  mortgage  for 
1,400/.,  with  a  power  of  sale,  to  John 
Herbert  (2).  Our  opinion,  therefore,  is 
given  on  the  supposition  that  that  deed 
forms  no  part  of  the  case.  If  it  does,  we 
are  not  prepared  to  aay,  that  at  law  the 
execution  of  the  power  was  not  inconsis- 
tent with  that  coaveyance. 


riSCHBR  V.  AIDI. 


1838. 
May  5. 

PltatUng — Inconsistent  Pleas — Judgment 
—Damages. 

jfstumpsit.  The  first  count  was  on  an 
agreement,  whereby  the  defendant  engaged 
the  plaintiff  a*  courier  Jor  five  months,  at 
the  rate  of  ten  guineas  a  month,  and  ngreedf 
M  case  he  mu  discharged  before  t^tr  ex/»- 
ration,  to  pay  km  ^iy  guineast  and  Ait 

(t)  The  f«ots  with  r«fcrcnce  to  this  deed  are 
p«rposaly  omitted  from  the  case. 


journey  back  to  England  or  Paris.  It  then 
averred,  tltat  the  plaintiff  served  the  defen- 
dant two  months,  and  was  willing  to  serve 
the  remainder.  Breach,  that  the  defendant 
refused  to  keep  the  plaintiff  in  her  service, 
dismissed  him  before  foe  months  had  ex- 
jured,  and  refused  to  ^y  kirn  jifiy  gmneasi 
or  anything  tomardt  kts  journey  back,  Se* 
eond  count,  for  52l.  \0s.  for  wages  as  a 
servant.  Pleas,  frst,  to  the  first  count,  ex^ 
eept  as  toill.,  parcel,  ^c,  that  tfte  plaintiff 
improperly  absented  himself  from  her  ser- 
vice ;  secondly,  to  the  first  count,  except  as 
to  the  said  sum  of  21/.  parcel^  ^e.,  that  she 
dismissed  him  for  refusing  to  obey  lawfiU 
orders ;  thirdly,  as  to  the  second  count,  ex- 
cept as  toi^l.  parcel,  ^C,  non  assumpsit; 
fourthly,  a  plea  of  payment  of  84/.  18>. 
into  ctmt,  upon  the  lihole  declaration,  ac- 
cording to  the  form  in  the  new  rules.  The 
repUeatum  joined  %ssm  on  the  first  and  third 
pUasi  de  injuriA  murepfiei/fo  tA«  wcottrf; 
am/  to  the  fourth,  dami^es  ultri.  jlt'tlie 
trial,  the  plaintiff  had  a  verdict  on  the  first 
and  fourth  issues,  and  the  defendant  on  the 
second  and  third: — Held,  that  the  plaintiff 
was  entitled  to  judgment  for  nominal  da- 
mages  on  the  whole  record. 

Assumpsit.  The  declaration  stated,  that 
heretofore,  to  wit,  on  the  17th  of  May 
1887,  by  a  certain  agreement  then  made 
between  the  plaintiff  and  the  defendant, 
the  defendant  engaged  the  plaintiff  as  cou- 
rier and  travelling  servant  for  five  montlia 
certain,  at  the  rate  of  ten  guineaa  a  month, 
and  agreed,  in  cue  she,  the  defendant, 
should  discharge  the  plaintiff  before  the 
end  of  the  five  months,  to  pay  to  him,  the 
plaintiff,  the  fitly  guineaa,  and  his  journey 
back  to  England  or  Paris ;  and  the  plaintiff 
agreed  to  serve  the  defendant  with  faithful- 
nessj  and  to  do  his  best  and  his  utmost  for 
ihe  comfort  of  defendant  and  her  suite.  It 
then  averred  mutual  promises ;  and  that 
the  plaintiff  entered  into  the  service  of  the 
defendant,  and  continued  therein,  upon  the 
terms  of  the  agreement,  for  two  months, 
and  was  ready  to  remain  the  remainder  of 
the  term  of  five  months.  Breach — That 
the  defendant  would  not  continue  the  plain- 
tiff in  her  service  upon  the  terms  in  the 
agreement  menUoned,  but  wholly  refused 
to  do  so;  and,  on  the  contrarsr  thereof, 
ahe,  the  defendant,  after  the  plaintiff  had 
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served  and  travelled  with  tbe  defendant 
from  England  to  Carltbad.  and  before  the 
expiration  of  the  term  of  five  moatha*  to 
wit,  on  the  17th  of  July  1837,  at  Carlsbad, 
in  Bohemia,  dismissed  and  discharged  the 
plaintiff  from  her  service,  and  then  wholly 
refused  to  employ  him  any  longer.  And 
the  defendant,  further'  diaresarding  hvt 
agreement  and  promise,  refused  to  pay  tbe 
plaintiff  the  said  sum  of  fifty  guineas,  and 
wlH^ly  refused  to  pay  him  any  sum  or  sums 
of  money  whatever  for  and  towards  the 
expense  of  his  journey  baek  fi-fHoa  Carlsbad 
t«  Bn^aad  or  to  Paris,  contrdry  to  tier 
agreement  and  pfonmc ;  and  the  plaintiff 
necessarily  and  unavoidably  incurred  and 
was  put  to  great  ei^pense  of  his  monies, 
amountiog  in  the  whole  to  SOL,  about  his 
journey  from  Carlsbad  to  Paris,  whereof 
defendant  had  notice,  &c. 

The  soxmd  count  was  mdebiUUtu  at- 
$wmpnt  ibr  58/.  10«.  for  wages,  as  the  hired 
servant  the  defendant,  and  on  her  re- 
tainer. 

PUtu-^TmX,  as  to  the  6rst  count  of  the 
deelaration,  axmpt  as  to  the  sum  of  21/. 
pared  of  the  aaid  sam  of  &tl*  10<.  in  xha 
said  first  count. of  tbe  .dcdarttioa  men- 
tioned, aelitmem  non,  because  the  plaintiff, 
during  the  said-term  of  five' moiatha,  to  lyii, 
at  the  aaid  time  when,  &c,  that  is  to  say, 
on  the  said  17th  of  July  1S87,  wrongfdlly 
and  improperly  absented  himself  from  and 
quitted  and  left  the  said  service  and  em« 
ploy  of  thd  defendant  without  her  consent, 
and  did  not  at  any  time  afterwards,  end 
durii^  the  remainder  of  the  said  term  of 
five  months,  retnm  to  the  defendaot's  ser- 
Tioe,  or  render  the  defendant  any  service ) 
and  thencse,  until  the  expiration  of  the  said 
tfimi  of  five  months,  wrongfitlly  and  Jm^ 
piroperly  absented  hniuelf  from  tlie  service 
and  employ  of  the  defendant  without  her 
consent,  aliboH^  tbe  deftnduit,  darii^  all 
that  time,  was  ready  and  wtUiw  to  reeeivo 
and  continue  the  plaintiff  in  her  service 
and  employ  upon  the  terms  aforesaid,  of 
which  the  plaintiff  had  notice ;  without  thisi 
that  the  defendant  dismissed  or  discharged 
the  plaintiff  from  her  service,  or  refused  to 
employ  him  any  longer,  as  in  the  said  first 
count  alleged ;  and  of  this  the  deittodant 
puts  herself  upon  the  country,  &c. 

Second  plea,  as  to  the  said  first  count, 
except  as  to  tbe  said  aum  of  21/.  parcel,&c.( 


oetioitem  noM,  becanac  tfca  defiHsdant  Mjrsi 
that  tbe  plaintiff  did  not  nmr  woukl,  wfaibt 
he  was  sudi  servant  of  the  defendant,  and 
continued  in  her  service  as  aforesaid,  serve 
the  de&ndant  with  faithAdbeas,  or  do  fats 
best  or  utmost  for  the  comfort  bf  abe  de- 
fendant and  her  siate,  as  he  ought  to  hmc 
done;  and  tbe  phuntiff,  from  time  to  time, 
during  that  time  and  be&»«  hie  said  dia- 
missal,  neglected  and  refuaed  so  to  do,  and 
wilfully  and  obstinately  refused  to  obey 
divers  lawful  and  raaaonaUe  desasds  and 
orders  the  defendlot,  by  ber  to  bia 
given  M  audi  aervaift,  andmitdi  bn  nugh 
to  have  obeyed  aa  tuch  servabt  m  tbe  «n* 
pacity  aforesaid,  and  used  diweapectiU, 
insolent,  and  impri^wr  language,  and  be- 
haved in  an  insdent  manner  towarda  the 
defendant,  so  then  being  hia  employer  as 
aforesaid,  and  in  divers  respecti  aisfae- 
hared  and  mtscondoeted  himself  and  nag^ 
kcted  his  dutifts  as  such  eerrasi^ 
just  befbre  the  aaid  tine  «4ien  be  waa  dia* 
missed  as  afwcaud,  and.  by  rcMon  tbenof 
the  plaintiff's  smioea  became  and  worn 
of  little  or  no  uaeotf  n^e  to  the  defi  nihni, 
and  it  became  and  was  aeoeaaary  to  ber 
comfort,  &e.  that  the  plaintiff  s&old  ba 
discbaiged  frmn  her  acrviea;  wbeeifiifa 
the  defendant,  during  the  term  of  Ac  five 
months,  and  bafitre  the  wagies  tot  the  laat 
three  moatha  of  the  torm  became  due,  die- 
missed  and  discharged  the  {daintiff  from 
her  service,  end  refused  to  employ  him  any 
longer,  as  she  lawfully  might  tor  tbe  causes 
aforesaid,  being  the  suppoeed  breach  of 
promise.  Sec,  Verificatioo. 

Third  plea,  to  the  second  eoont  of  iba 
said  declaration,  except  as  to  tl/.,  pared 
of  the  sum  of  62/.  10«.  therein  mention^, 
non  assumpsit. 

Fourth  plea,  payment  into  oourt  of  the 
sum  of  S4f.  18r.  And  the  defendant  far- 
ther says,  that  the  plaintiff  baa  not  sus- 
tained damages  to  a  greater  amount  than 
the  said  sum  of  34/.  18«.,  in  respect  of  the 
causes  of  action  in  the  declaration  men- 
tioned. Veufication. 

The  plaintiff,  by  his  replication,  joined 
issue  upon  the  first  and  third  pJeas;  to 
the  second  he  replied  de  ngmridx  and  la 
the  fourth,  greater  damages,  an  whiob 
issues  were  joined. 

At  the  trial,  before  Parke,  B.  at  the 
I<ondon  Sittings  after  laat  Hilary  tera^ 


Digitized  by  Google 


TRINITT  TERM,  1838. 


the  pIsintifF  had  ■  verdict  umm  the  fiirit 
and  ftnirth  imuet,  and  the  denndaiit  upcm 
the  McAnd  and  third ;  but  leave  was  given 

to  the  plaintiflf  to  move  to  enter  a  verdict 
for  such  sum  as  the  Court  should  think  lit. 

Bompas,  Serf.,  on  a  former  daj,  accord- 
ingly obtained  a  rule  to  shew  cause,  why 
the  verdict  foand  for  the  defendant  should 
not  be  set  aside,  and  a  verdict  be  entered 
for  the  plaintiflT,  either  for  the  sum  of  S7/. 
12«.,  or  71.  its.,  or  nominsl  dnmages. 

Erie  ( fV.  //.  Waiaon  was  with  him)  now 
shewed  cause, — If  the  discharge  was  law- 
ful, the  plaintiff  would  be  entided  ttt  re- 
coTcr  Slh  upon  the  first  count;  or,if  that 
were  bad,  he  would  be  entitled  to  recover 
the  same  sum  upm  the  miMitefiu  count, 
as  his  paniculars,  which  are  confined  to 
that  count,  claim  5£/.  10#.  upon  the  agree- 
ment, and  16/.  for  trftvelling  expensesi 
He  might  have  an  option  of  receveiing  on 
either  of  those  counts,  but  he  could  not  do 
■o  on  both,  as  there  is  no  admission  upoii 
the  record  that  two  sums  of  jiU.  each 
are  due.    A  part  is  lefl  unanswered;  and, 
if  there  had  been  no  plea  of  ^yment, 
the  plaintiff  could  not  have  bad  juc^raent 
Ibr  4S/.,  but  for  til.  only.   Though  only 
MR  sum  ii  due,  diffcnrent  sums  may  be 
rlaiined  in  separate  utd^tOm  coiuMs— 
Jwrdam  v.  JMmmhi  (1),   There  Alderson, 
B.  says,    Does  the  lOOf.  in  an  wdeUtaUU 
count  mean  anything  more  than  some  sum 
not  exceeding  that  amount?"  There  is  ntf 
admission  of  my  precise  sum  in  the  nu^ 
Mtaluf  count,  but  the  proof  cannot  go  be- 
yond the  sum  stated.    In  Mee  v.  Tomlin- 
M»  (9),  identity  of  the  two  sums  was  aver- 
red ;  that  is  not  done  here ;  bat  the  Ck>urt 
will  not,  notwithstanding,  intend  that  two 
■ams  of  XI  I.  are  due. 

[Parks,  B.— The  first  plea  to  the  first 
feonnt  admits  certain  monthly  paymMts, 
not  exceeding  two,  to  be  due,  and  ofi^  no 
answer  as  to  them.  The  plea  to  the  second 
ooiMit  likewise  admits  certain  wages,  not 
exceeding  81^,  to  be  due.  Then  the  dif" 
fimilty  arises  upon  the  general  plea  of 
payment  into  court.] 

That  plea  must  be  crasidered  as  pleaded 
to  that  part  of  the  declaration  before  left 

<t)  «  Cr.  M.  it  R.  h6i;  co.  4  Ltw  J.  Rep. 
<K.B.>  Eieh.  4«. 

(9)  4Ad.&EI.9m;  s.e.5UwJ.  Rep.(H.8.) 
K.B.  41. 


inuttiBwered.  It  is  in  respect  **  of  the 
Cfinses  of  actiim  in  .the  declanuion  men- 
tioned ;"  and  is  according  to  the  form 
given  in  the  new  rnles. 

[AldersdiCiB. — That  form  supposes  that 
plea  to  be  the  only  plea.] 

That  is  not  necessarily  so ;  it  may  spply 
to  an  unanswered  part,  or  to  the  whole  of 
the  causes  of  action.  There  may  be  a 
general  allegation  of  actionem  nos  ;  and 
yet  if  the  plea  contain  matter  expressly 
confined  to  the  first  count,  it  will  be  held 
to  be  pleaded  to  that  count  only— tforvsy 
V.  G^vMaM(8)k  Because  this  plea  may 
apply  to  all  the  causes  of  action,  it  is  not 
necessary  to  hdd  that  it  must.  Here  the 
pleader  mtenticmidly  leaves  unanswered  a 
part  of  the  first  count,  and  a  part  <^  the 
second,  and  then  pleads  a  plea  clearly  ap- 
plicable to  those  unanswered  parts,  but 
which,  from  informality,  may  also  apply 
to  the  whole  declaration.  As  this  is  a  plea 
given  by  the  rules,  ati  adherence  to  the 
form  laid  down  will  receive  every  intend- 
ment in  its  favour,  end  not  be  construed 
so  strictly  as  if  no  form  were  ^ven. 

[Aldbrbom,  B. — It  is  to  be  pleaded,  as 
near  as  may  be,  in  that  form,  mutolu  aw- 

If  it  were  pleaded  to  the  whole  dedara^ 
tion,  it  is  ineonsisteat'wiUi  the  othtr  pleas, 
and  perhaps  a  ground  of  special  deitiorrer ; 
hut  that  has  been  passed  over.  Though 
there  be  an  admission  that  the  contract  has 
beeti  broken,  the  party  is  not  entitled  to 
recover  the  sum  claimed  as  liquidated  da- 
mages. If,  for  some  reason^  there  had 
been  no  plea  at  all  to  the  first  count,  (he 
plaintiff  would  not  have  been  necessarily 
entitled  to  691*  10».  An  inquiry  wonld 
have  been  made  of  the  actual  damages  the 
plaintiff  had  sustained.  If  that  be  so, 
why  may  not  S8/.  be  a  flill  satisfaetion  for 
tile  damages  suatsinedt  Though  there  be 
a  partnl  admission  by  a  plea  of  payment 
into  court,  the  defondant  may  shew  that 
the  plaintiff  was  not  entitled  to  recover 
sny  thing  at  all — Finlayton  v.  M*Kenme  (4). 
In  Reid  v.  Dickm$l5\  Parke,  J.  says, 
"  The  payment  of  ntoney  into  court  admits 

(S)  5  Ad.  &  El.  61  i  s.e.  A  J.  Rsp.  <RJ.) 
K.B. 

(4)  SBiiuL  N.C.8S4ifcc.6LswJ.Rep.(N.s.) 
C.P.*73. 

(ft)  5  U.  &  Ad.  499. 
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the  contract  as  alleged,  and  the  right  to 
recover  110/.,  but  beyond  that  sum  every 
defence  is  open." 

[Aldehson,  B. — Here  you  are  admit- 
ting the  truth  of  the  averments,  and  then 
contradicting  them  in  mitigation  of  da- 
mages.] 

The  defendant  only  admits  the  allega- 
tions, which  are  necessary  to  enable  the 
plaiatifl*  to  recover  the  sums  which  are 
admitted  to  be  due. 

[Paeke,  B. — That  is  all  I  meant  in  Reid 
V,  Dickon*.  I  should  say  here,  the  pay- 
ments might  be  given  in  evidence  in  miti- 
gation of  damages,  but  not  to  cut  down  the 
verdict  to  nothing ;  hut  if  it  were  con- 
ceded that  the  verdict  might  be  cut  down 
to  nothing,  wliat  is  there  to  do  it?] 

[Aloebson,  B. — Suppose  the  phuntifT 
were  properly  discharged,  would  he  have 
a  right  to  recover  anything  on  the  first 
count  7] 

[Pakee,  6. — Is  not  a  contract  for  five 
months  admitted  ?  The  substance  of  com- 
plaint, in  the  first  count,  is  the  improper 
discharge  before  the  end  of  that  time. 
Could  anything  have  been  recovered  under 
it  on  the  old  rules  of  pleading,  if  there 
had  heen  non  assumpsit,  without  shewing 
an  unjustifiable  discharge?] 

The  plaintiff  might  have  demurred  to 
the  third  plea,  and  is  not  now  to  be  bene- 
fited by  having  allowed  inconsistent  pleas 
to  remain  upon  the  record. 

[pAazi,  B. — We  all  agree,  that  the  plea 
of  paymoit  must  be  considered  as  appli- 
cable to  the  whole  declaration ;  but  then 
you  say  that  the  plaintiff  is  only  entitled 
to  recover  somethmg  upon  the  first  count, 
and  not  the  whole  sum ;  namely,  for  the 
two  months  which  he  actually  served ;  but 
it  may  be  said,  that  the  first  count  is  to  be 
considered  as  containing  a  double  breach ; 
and,  if  so,  something  would  be  admitted 
upon  each,  where  money  is  paid  into  court 
generally.  My  impression  is,  however, 
that  the  first  count  complains  only  of  the 
improper  discharge  befine  the  end  of  the 
five  months.] 

The  plaintifl^  upon  these  inconsistent 
pleas,  has  gone  to  the  jury,  who  have  taken 
into  consideration  at  the  same  time,  whe- 
ther there  was  proper  ground  for  dismis- 
sal, and  how  mach  damage  the  plaintifi'had 
sustained. 


[ALDBasoN,  B. — The  pleas  must  be 
taken  alone ;  then,  if  the  fourth  plea  is 
taken  as  if  it  were  the  only  plea,  the  plain- 
tiff is  entitled  to  a  balance  of  17^  IXs. 
Though  the  {deaa  are  inconsistent,  there  is 
no  one  that  goes  to  the  whole  action,  and 
entitles  the  defendant  Co  the  verdict.  Take 
the  case  of  the  inconsistent  pleaa  of  not 
guilty  imd  a  justification :  if  either  is  finrad 
for  the  tlffLiidant,  k  is  a  cumplelc  answer.] 

[Paiike,  li. —  Thu  plaiiitifi'  mil  St  be  en- 
titled to  nominal  dainaj^ca.] 

Bompas,  Serj.  and  Humfre^  were  to  have 
supported  the  rule. .  '  <  - 

PAazE,  B. — Whetlier  tha«  be  a  plea  of 
payment  or  not,  each  issue  must  be  con- 
sidered as  if  it  were  the  only  one  upon  the 
record.  In  Cousins  v.  /'otidon  (6),  what 
was  not  eorered  by  one  plea,  was  GOTsrad 
by  another ;  the  whole  dovetailed  in,  and 
the  whole,  taken  together,  cov«ed  dw 
whole  demand ;  but  that  is  not  so  here. 
If  inconsistent  pleas  are  lefl  upon  the  re- 
cord, by  which  the  cause  of  action  is  both 
admitted  and  denied,  the  plaintiff  must 
take  the  consequences  if  he  allows  them 
to  remain ;  and  tliey  must  be  dealt  with  by 
the  jury,  each  by  itself.  If  that  is  so,  let 
us  see  the  ciwditioa  of  the  pleadings  here. 
Upon  the  wQOQd  plea,  as  to  all  the  6rst 
count,  «»tpt  nn  undivided  portion  for 
services  notu^  perfi>rmed,  nn  iasne  is^ 
whethtt  or  no  the  plaintiff  was  inoperly 
discharged  for  a  breach  of  lawfid  oraers ; 
that  is  found  for  the  defendant.  There, 
an  undivided  portion  is  left  unanswered. 
Then  the  next  issue  applies  to  the  second 
count,  w  hich  was  also  found  for  the  defen* 
dant;  the  jury  finding  tliat  the  deftndant 
never  employed  the  plaintiff  beywd  the 
undivided  portion  of  time  therein  men- 
tioned. Then  follows  the  plea  of  payment 
of  money  into  court,  which  admiu  the 
causes  of  action  alleged  in  the  declaratioo, 
and  pays  into  court  the  sum  of  Si/.  Ifts. 
If  that  were  the  only  issue,  the  fdaintiff 
would  clearly  be  entitled  to  recover  aoiBe- 
thing  beyond  that  sum.  The  true  con- 
struction of  the  first  count  is,  not  that  the 
pluttUff  claims  for  any  particular  period 
which  he  has  served;  but  the  real  cause 

(6)  S  Cr.M.&R.M7i».o.5LawJ.RM>.(N.s.} 
Eich.  49. 
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of  compkint  it,  that  the  defbndant  im- 
properly diamitned  him  before  the  ter- 
mination of  his  engi^ement  had  arrired* 
and  he  seeks  to  recover  damages  for  that 
improper  dismissal.  If  the  count  contains 
enough  to  entitle  the  plaintiff  to  recover 
for  the  whole  five  months,  then  it  must  be 
considered  as  containing  a  double  breach, 
and  by  payment  of  the  money  into  court 
the  defendant  admits  that  something  is  due 
on  «ich  of  those  breaches.  As  this^  then, 
ia  an  agreemeDt  to  pay  a  stipulated  sum  for 
a  stipmated  duty,  in  either  way  this  issue 
must  be  found  for  the  plaintiff,  and  he  is 
entitled  to  recover  more  than  the  SH.  IS*. 
But  the  j  ury  have  found  no  damages  for  the 
vndefiDed  portion  of  the  first  and  secotid 
counts :  then  taking  the  payment  into  court 
to  meet  that,  we  think  that  the  verdict 
must  be  entered  for  the  plaintiff  for  no- 
minal damages. 

BoLLAMO,  B.  and  Aldebsoh,  B.  con- 
curred. 

Rule  alw^tUe,  to  enter  a  vereHet  for 
the  plaintiff t  for  U. 

Iftt*. — Sm  thtt  nszt  ease. 


r  TWBHLOW  AHD  OTUSKS  •.  ASXBT 
1838.   ^      AND  AKOTHaB,  ASSIGHEH  OW 
'      WEBSTBR,  A  BANKBUPT. 

Pleadiag — Pajfrnent  m  Court — Verdiii. 

AtntmpsU.  The  declaration  staled,  that 
the  plaintiff  had  agreed  Kith  the  bankrupt, 
before  his  bankruptcy,  that  he  should  take 
ttonet  from  the  plaintiff's  quarry  at  a  cer- 
tain price,  for  a  church,  nhtch  the  bankrupt 
wot  to  &utM,  and  that  he  took  stones  from  it 
to  the  amount  of  SOl. ;  that  after  hi*  banh- 
rmptcy,  the  defendants  (his  assignees )  adopt- 
ed He  agreement  for  building  the  church,  and 
thereby  became  liable  to  its  eqmtiest  oad  to 
pay  the  plaint^  the  501. ;  and,  that  they 
t^ierwards  fooXr  Oonet  to  the  amomtt  of  ¥H, 
Pleat — to  the  agreement  mth  the  bankn^t, 
non  assumpseruHt ;  to  the  residue  of  the  causes 
of  actum,  payment  into  court  of  61.  Mts.  11  d. 
The  jury  found  for  the  defendants  on  the 
first  issue : — Held,  that  the  admission  tn  the 
plea  of  payment  tnfo  courf,  (fid  nof  er^ii^le 
the  plaintiff  to  have  a  verdict  entered  for  htm 
on  the  other  issues. 

New  Scries,  VII.— Ezcheq.  Pl. 


Assumpsit,  The  declaration  stated,  that 
before  the  making  of  the  agreement  there- 
inafter mentioned,  the  plaintiffs  were  pos- 
sessed of  a  certain  stone-quarry,  and  agreed 
with  Webster,  before  his  bankruptcy,  to 
permit  him  to  take  therefrom  such  quan- 
tities of  stone  as  he  might  require  for  the 
purpose  of  building  a  certain  church  which 
he  had  undertaken  to  build,  at  a  certain 
price,  to  wit,  &c. ;  and  that  Webster  before 
he  became  bankrupt,  agreed  to  pay  for 
the  same,  and  that  in  pursuance  of  the 
said  contract,  he  did  take  therefrom  divers 
lai^  quantities  of  stone  for  the  said  pur- 
pose, and  was  indebted  to  the  plaintiffa 
for  the  same,  in  Uie  sum  of  501.,  whidi  sud 
sum  was  still  due  and  owing  to  the  plain- 
tiffs. The  declaration  then  stated,  that 
Webster  became  bankrupt,  and  the  de- 
fendants were  chosen  asMgnees,  and  that 
at  the  time  he  so  became  a  bankrupt,  the 
church  which  he  had  contracted  to  build 
was  unfinished ;  and  that  the  defendants, 
after  they  became  such  assignees,  adopted 
the  said  contract  of  Webster,  to  build  the 
said  church,  and  agreed  to  continue  and  to 
fulfil  the  contract  made  by  Webster,  and 
thereby,  as  assignees  as  aforesaid,  became 
and  were  liable  to,  and  bound  by  all  the 
equities  which  Webster  stood  under,  with 
respect  to  the  said  contract,  and  one  of 
which  equities  was,  to  p%y  to  the  plaintiffs 
the  said  sum  of  50/.,  for  the  said  stone 
which  he  had  so  taken  from  the  said  quarry 
of  the  plaintiffs,  and  applied  to  the  huild- 
ing  of  the  said  church  ;  and  thereupon 
afterwards,  in  consideration  that  the  plain- 
tiffs would  permit  them,  as  assignees,  to 
taki  such  quantities  of  stone  from  the  said 
quarry,  as  might  be  necessary  for  com- 
pleting the  contract  so  adopted  by  them, 
they  promised  to  pay  the  plaintiffs  the 
60/.  for  the  stone  taken  by  Webster,  before 
he  became  a  bankrupt,  and  also  for  such 

aoantittes  of  stone  as  they,  as  asngnees, 
tould  thereafter  teke  for  the  purpose  of 
building  Uie  church,  and  completing  the 
cOntracL  Averment^ — that  they  took  from 
the  quarry  a  certain  quantity,  to  wit,  &c., 
and  became  liable  to  pay  for  that,  together 
with  the  aforesaid  sum  of  50/.;  the  sum  of 
7BI.  in  the  whole.  Breach— non-payment 
of  any  part  thereof. 

Pleas— Vint,  as  to  the  said  causes  of 
action,  so  for  as  they  relate  to  the  supposed 
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promiBe  ftrst  mentioned,  and  whereby  it 
is  alleged,  thai  the  defendants,  asassigneei, 
promised  to  pay  for  the  said  quantities  of 
stone  taken  by  Webster,  to  wit,  the  sum 
of  50^.,  non  asiumpserunt.  Second,  as  to 
the  residue  of  the  causes  of  action,  pay- 
ment into  court  o(6l.  lis,  lid.  Replica- 
tion, acceptance. 

At  the  trial,  before  Alderson,  B.,  at 
Stafford,  the  jury  found  for  the  defendant 
on  the  first  plea. 

RlehardM  moTed*  and  obtained  a  rule  to 
shew  cause  why  that  verdict  should  not 
be  set  aside,  on  the  ground,  that  the  pay- 
ment of  money  into  court  upon  one  breadi, 
admitted  the  contract  alleged;  and  that 
the  finding  of  the  jury  on  the  first  issue, 
which  n^tived  that  contract,  was  a  find- 
ing inconsistent  with  an  admission  on  the 
record,  and  could  not  therefore  stand,  and 
he  cited  Dytr  t.  Asktm{}.)%  but  without 
argument,  per— 

ALnsRsoN,  B. — This  case  does  not  seem 
distinguishable  from  FUcher  v.  Aidiijt), 
already  decided  in  this  court.  The  prin- 
ciple there  laid  down,  is  clear,  that  each 
plea  mast  be  taken  separately,  and  consi- 
dered as  if  it  were  the  sole  plea  on  the  re- 
cord. The  rule  must  therefore  be  dis- 
charged. 

-  Holland,  B,  concured. 

RuIb  dtMckargtd, 


1 838.     \  ATtIB  AMD  OTHERS  V.  BACK- 

May  I.  J  HODSE. 

Excise — Money  had  and  received. 

The  ornners  of  certain  goods  seized  by  the 
Excise,  i^tied  for  the  restoration  of  them  in 
a  series'  of  letters  propontig  various  lerms, 
all  if  which  were  refused,  as  prejudiemg  tki 
rights  of  the  Crown.  A  fm(  of  tqapraiee- 
ment  of  the  goods  hatnag  been  wed  outt  an- 
other letter  was  addressed  to  the  eomms^ 
sumers,  in  wideh  a  proposal  was  made  to  pay 
the  aseeriemed  mAk  if  the  geodst  and  to 
give  up  all  elmm  to  the  seixare,  this  omere 
AoMif^  themseloe*  respoim6<r  for  such  pro* 
ceei^tgs  for  penalties  as  the  commsaonert 

(1)  1  B.&C.a;  a.c.  i  Law  J.  Rep.  K.B.  8. 
(fl)  8m  praoMUng  csss. 


n^ht  think  jit  <o  institute.  Upon  fArse 
terms,  the  goods  were  restored,  andthemomey 
paid  to  the  Excise  cffcers,  and  by  them  Imu- 
ferred  to  the  Receiver  General  of  the  Excise, 
An  action  for  money  had  and  rccfieed.  As*- 
ing  been  brought  against  him, — Heldj  not 
mainiainable,  even  though  the  seixure  wms  tsss 
Ulegalime,  theagreement  between  tkepartiea 
being  bon^  fide  and  Mnding. 

Money  had  and  received.  The  delim- 
dant  was  Receiver  General  of  Exdae,  and 
the  motiey  now  sooght  to  be  recovered 
was  paid  under  the  following  circumstances : 
— The  (daintiflb  wwe  disSlers  at  Wands- 
worA,  and  a  lurge  stock  of  apirite  of  afaoot 
6,100/.  value  having  been  seised  on  dwv 
premises  by  the  radse,  on  the  nig^  of 
September  1, 18S4,  from  allied  foriamre, 
a  series  of  letters  was  written  by  then  to 
the  Commissioners  of  Excise,  with  a  view 
to  its  restoration.  Ttie  first  letter  prayed, 
that  the  goods  might  be  restored,  on  their 
entering  into  security  to  give  bonds  for  the 
payment  of  whatever  penalty  might  have 
been  incurred.  The  next  contained  the 
like  prayer,  with  a  proposal  to  pay  6,5002. 
into  the  hands  of  the  Receiver  General,  to 
abide  the  result  of  trial  or  investi^tkm. 
They  then  offered  to  pay  the  like  sum  on 
restoratkm  of  the  goods.  Two  other  let- 
ters were  written  about  the  ^me  period, 
and  a  writ  of  appraisement  was  then  sued 
out.  On  the  llui  of  September,  another 
letter  was  addressed  to  the  Board,  which 
contained  the  following  : — "Withoat- en- 
tering now  upon  the  merits  of  the  case,  we 
are  most  anxious  to  avoid  the  great  anx- 
iety attendant  upon  any  l^al  proceedings, 
and  to  remove  the  grievous  hindrance  and 
interruption  whidi  the  seisure  of  oar  pn>- 
perty  has  unavoidably  occasioned  to  the 
prosecution  of  our  business ;  we  thn^na 
reepecfttUy  crave  of  your  Honours,  that  on 
our  paying  the  sum  of  5,96SJL  lis.,  toge- 
ther with  the  &00L  already  paid  by  us  to 
the  coUectoTff"  (whoi  eertwn  w^Egoas 
comprised  in  the  saann  were  given  up^) 
"  the  whole  of  the  property  seiaied  ahoud 
be  restored  to  us."  In  answer  to  this,  the 
Commissioners  of  Excise  wrote  as  follows: 
— "  Thk  Board  cannot  accept  any  offer  for 
the  restoraUon  of  the  seisare*  the  accept- 
ance of  which,  may  prejudice  such  pro- 
ceedings as  they  may  be  advised  to  inslitnte 
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for  penalties."  Upon  which,  on  the  1 1th 
of  September,  one  of  the  plamtiBs  wrote 
Ibia  letter : — "Honourable  Sirs, — 1  beg  to 
State,  that  by  our  payiiw  the  lam  of  6,162/. 
l4M.f  we  give  up.  all  ^im  to  the  seiaive, 
holding  ourselves  responsible  for  such  pro- 
ceedinga  for  penalties,  as  the  Board  may 
think  fit  to  institute."  The  sum  mentioned 
in  this  letter,  was  the  asceruined  value  of 
the  entire  stock  seised,  and  it  was  there- 
upon  paid  to  the  defendant,  and  the  goods 
restored.  An  inibrroation  for  pei^ties 
was  filed  against  the  plaintifis,  and  tried 
in  May  18SB,  when  a  verdict  was  taken 
by  agreement  for  the  Oown  on  all  the 
counts,  the  Crown  fiiregoii^  its  claim  to 
penalties,  beyond  the  amount  of  1,000/. 
That  sum  was  forthwith  distributed  ac^ 
carding  to  the  act  of  parliament,  (uw-httlf 
to  bis  Mueat^,  and  ue  odier  l^f  to  dbe 
Exoise.  Notice  of  the  praasnt  action  waa 
not  given  to  the  de&ndant  until  the  dose  of 
the  year  1886,  but  there  was  no  specific 
proof  that  he  had  paid  over  the  money  be- 
fore  that  tinje. 

Upon  this  state  of  dreurostances.  Lord 
Abingcr,  C.B.,  at  the  trial  before  him,  at 
the  bst  London  Sittings,  nonsuited  the 
plaintifis,  his  Lordship  being  of  opinion, 
that  the  action  did  not  lie,  as  the  money 
was  paid  voluntarily,  for  a  good  consider- 
ation, and  with  full  knowledge  of  the  facts. 

A  motion  having  been  made  by — 

EHe,  to  set  that  nonsuit  aside,  and  for  a 
new  trial, — 

TJk  Attorney  General,  The  SoUcUor 
wni^  Ttmcred,  and  Kaye,  shewed  cause. — 
The  attempt  to  dispnte  the  legally  of  the 
seixore,  and  to  recover  back  the  momy 
paid  on  account  of  it,  in  this  form  of  actimi, 
must  &il  on  two  grounds.  First,  it  is  not 
open  to  a  party  who  has  entered  into  a 
voluntary  and  valid  contract  for  a  good 
eonsideration,  afterwards  to  rescind  it ; 
and  secondly,  the  money  paid  is  not  re- 
coverable from  the  defendant,  who  is  only 
a  receiver,  and  the  medium  of  transfer  to 
others,  and  who  must  be  taken  to  have 
paid  it  over  in  due  form  and  time  before 
any  notice  of  this  action.*  The  compro- 
mise made  by  the  Excise  officers,  is  ex- 

*  Som«  doobt  exitling  whether  the  fact  of  the 
defendant'!  having  paid  over  the  monert  was  suffix 
cwolly  proTsd  or  MBtttad  at  the  ttiu,  the  trgu- 
■nent  is  to  that  point  is  not  noticed. 


prcasly  authorised  by  statute  7  &  8  Geo.  4. 
c.  £3.  s.  9S(  in  any  case  where  "asuit  is 
;"  and  here  a  suit  had  been  com- 
by  means  of  the  writ  of  appraise- 
ment. 

[Parks,  B. — You  are  to  assume  for  the 
sake  of  the  argument,  diat  the  goods  were 

improperly  or  illegally  seised,  and  consi- 
der whether,  in  dut  case,  this  action  would 
be  maintainable.  If  the  legality  were 
doubtful,  there  are  authorities  that  the 
giving  up  of  a  suit  respecting  such  doubtful 
seisure,  is  a  good  consideration — Lmg^ 

ridge  v.  Doroille{X)-\ 

ft  must  be  admitted  on  the  other  side, 
that  this  waa  at  least  a  doubtful  questioo 
in  law  or  in  fact.  But  even  if  the  seianre 
waa  illegal,  the  iU^aUty  was  waived,  in 
conttderatioB  of  the  (piods  being  restored. 
There  was  a  bmefit  on  the  one  nde,  by 
dw  reatoration  of  the  goods,  and  a  pngu- 
dice  on  the  othw  by  »e  abandomnent  of 
the  right  to  proceed  to  a  condemnation. 
The  cases  cited  on  movii^f  for  the  ndei 
are  no  authorities  for  the  present  action. 
In  Irving  v.  Wilton  (2),  there  was  no  bona 
jidet,  the  defendants  personally  miscqn^ 
ducted  themselves,  the  money  was  paid  by 
wrong -and  compulsion,  and  for  these  rea- 
sons was  recoverable  back.  The  circum- 
stances in  HUh  V.  Strwt  (8)  are  unlike  the 
present  in  many  respects,  and  the  payment 
there  proceeded  at  the  instance  and  by  the 
extortion  of  the  other  party.  But  if  this 
distinction  in  fact  is  not  recognised,  the 
authori^  of  the  case,  in  point « law,  may 
be  questioned.  WtUoughhy  t.  Boekkmm  • 
(4)  is  not  in  point.  All  that  waa  there 
decided  is,  that  the  right  of  action  for  an 
excessive  distress,  is  not*  waived  by  an 
agreement  entered  into  by  the  tenant  with 
his  landlord,  after  the  distress,  upon  the 
general  principle,  that  such  a  right,  once 
vested,  can  only  be  destroyed  by  a  satis- 
facticm  in  law,  or  a  release  under  seal.  To 
the  contrary  effect,  ro%ht  be  cited  Limdon 
V.  Hooper  {5\  that  nxmey  had  and  receiv- 
ed, does  not  Ite  to  recover  back  money 
paid  to  release  goods  taken  as  «  distress. 

(1)  5  B.  &  Aid.  117. 

(2)  4  Term  Rep.  485. 

<3>  A  Bins.  37 ;  ■.  o-    Law  J.  Rep.  CP.  SIS. 

(4)  t  B.  &  C.  8t9 ;  s.  c.  S  Law  J.  Rep.  K.& 
174. 

(5)  Cowp.  414. 
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So  also,  wliere  a  party  threatened  with  a 
distress  for  rent,  pays  money,  against 
which  payment  he  might  legally  have  de- 
fended himself,  this  is  not  deemed  a  pay- 
ment by  compulsion,  nor  can  he  set  it  off 
against  another  demand — Knibhs  v.  Hall 
(6).  Cases  of  money  paid  to  redeem 
goods  taken  under  a  distress,  are  widely 
diO^rent.  There,  the  goods  are  taken  as 
a  pledge ;  here,  they  were  taken  absoluteljr. 
Secondly,  this  money  was  not  paid  to  the 
defendant  for  his  own  use,  but  in  order  to 
be  paid  over ;  and  it  was  paid  over  accord- 
ingly. 

[Parkk,  B. — The  foandation  of  this  ac- 
tion is,  that  the  seizure  was  ill^I,  and 
the  defendant  a  wrong-doer.  But  how  is 
he  a  wrong-doer  in  merely  receiving  the 
money  which  it  was  his  duty  to  receive, 
and  which  he  has  since  paid  over  ?] 

Snomdon  v.  Davit  (7)  will  be  oiud  con- 
trft.  But  the  action  there  was  againat  the 
party  who  committed  the  wrong;  and 
thoi4;fa  the  defendant  could  not  protect 
liknaelf  1^  paying  over  the  moneys  if  he 
himself  had  made  a  wrongful  seiaure,  yet, 
being  no  party  to  the  seizure,  he  has 
qwrdy  discharged  his  duty,  and  is  pro- 
tected. Qnenamty  v.  Hurd  (8)  shews  that 
this  action  cannot  be  maintained  wainst 
an  Excise  officer  who  has  taken  duties 
after  the  statute  imposing  them  is  repeal- 
ed, if  he  has  paid  them  over  to  his  superior. 

Erie  and  W.  H.  WaUon,  contrd.— At 
the  time  the  contract  for  paymml  of  the 
monies  was  made  between  the  parties,  the 
possession  of  the  goods  had  been  changed, 
and  it  is  contended,  ille^ly.  There  was 
a  coercion  of  the  goods,  therefore,  which 
destroyed  the  voluntary  character  of  the 
agreement.  The  agreement,  for  this  rea- 
son, is  not  a  binding  one.  Atlky  v.  Asy- 
moldg{9)  ia  an  authority.  There,  a  pay- 
ment was  made  under  coercion  of  the 
plaintiff's  goods,  and  the  Court,  in  decid- 
mg  that  it  was  recoverable  back  in  an  ac- 
tion for  money  had  and  received,  said  that 
"  it  was  a  payment  by  compulsion  j  the 
plaintiff  might  have  such  an  immediate 
want  of  his  goods,  that  an  action  of  trover 
might  not  do  his  business." 

(6)  1  Esp.  84. 

(7)  1  Twou  SM. 

(8)  4  Term  R«p.  553. 

(9)  S  Stra.  915. 


[Parkk,  B.^Yon  em  hardly  talk  of 
duress  of  goods.] 

The  parties  were  not  in  the  same  situa- 
tion, and  this  ia  enough  to  prevent  the 
agreement  between  them  being  a  voluntary 
one.  It  was  so  pot  in  the  argument,  and 
ad(^ted  by  Lord  Tenterden  in  bis  jodg* 
ment,  ib  Morgam  v.  Palmer  (10).  Skam  v. 
Woodeock(U),  and  Cadaaaly,  CoOmMili}, 
support  the  priocMe  that  raooey  ^id  na- 
der  any  apeciet  of  coercion,  is  recoverable 
back.  In  Lindtm  v.  Hooper,  the  piainttff 
might  have  got  back  his  goods  immeaiattly, 
and  so  payment  was  not  under  ceerora. 
In  Knibbi  v.  HaUt  there  was  a  mere  threat 
to  distrain,  and  no  actual  coercion  of  the 
goods.  The  language  of  the  letter  in  whidi 
a  relinquishment  of  the  seisure  is  atated, 
carries  the  matter  no  further.  If  there 
was  such  coercion  with  respect  to  the  pay; 
ment  of  the  mraey,  that  it  is  in  law  reco- 
verable back,  a  cratinnance  of  that  coer- 
cion will  invalidate  an  i^reement  that  it 
ahall  be  irrecoverable. 

[Loan  AsmoKa,  C.B. — ^The  parties  at 
(he  time  of  the  compromise,  were  aat 
agreed  as  to  the  ansnre  being  iU^aL] 

[Pauk,  B. — U  was  only  treated  as 
something  doubtful.] 

The  arrangement  is  invalid,  if  the  aei* 
sure  was  illegal,  though  the  partiea  thought 
it  doubtful  only. 

[Parke,  B. — Is  there  not  a  good  consi- 
deration 7  Do  you  not,  by  your  compro- 
mise, induce  the  Crown  to  give  up  a  valut 
able  right,  that  of  proceeding  in  a  summary 
way  2  They  had  a  right  to  have  the  ques- 
tion decided  iitaUmter,  by  a  proceeding  tm 
rem,  which  is  a  right  unknown  to  tbe  sub- 
ject. They  would  also  be  entitled  to  costs. 
By  your  compromise,  you  put  them  in  a 
worse  positira,  for  they  fiN^RP>  tfaeic  right 
to  these  two  advantages,  ^lere  ia  a  re* 
aemblance  so  iar,  to  tEe  caae  of  Zoi^grM^ 
V.  DorvUle.'] 

Neither  uie  benefit  on  the  one  side,  nor 
the  prejudice  on  the  other,  was  greater, 
than  existed  in  all  the  cases  cited.  Nor 
is  this  money  irrecoverable,  by  reason  of 

(10)  t  B.  &  C.  799;  s.  c  t  Law  J.  2Up.  ICA. 
145. 

(11)  7B.&C.rS;  1.0.5  Uw  J.  Bm.  K.B. 
«94. 

(IS)  4  Ad.  &  Et.  858;  s.e.  5  Law  J.  Rap, 
(NA)  K.B.  171. 
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bifing  been  paid  under  any  compromise 
MUboriiedbytheitatate.  The  first  branch 
of  the  aeetion  relatii^  to  sadi  compromiaet 
by  the  Crown,  comprehendi  cnly  eaiea 
wMre  a  forfeiture  has  been  incurred, 
wbereas  here,  by  the  hypothesis,  none  has 
been  incurred  ;  and  the  latter  branch  ap- 
plies to  seiaores  under  and  by  virtue  of 
this  act  or  any  other  act.  That  means 
socb  seisures  as  are  anthoriied  by  the  act, 
and  not  those  which  are  colourable  only. 

[Paeke,  B. — The  words  of  the  proviso 
whieh  follow,  seem  to  extend  the  protec- 
tion of  the  CommissioDert  to  cases  also  of 
the  latter  class.] 

This,  moreover,  was  no  compromise  at 
all,  ibr  the  whole  marketable  vune  of  the 
goods  wtt  paid ;  and  if  the  Crown  had 
proceeded,  all  that  they  would  have  ob^ 
tnned,  would  have  beoi  that  ver^  sum. 
But  there  was  no  good  consideration  for 
this  i^reement,  aa  uie  Crown  had  no  rwht 
of  suit,  and  forbearance  of  suit  in  such  a 
ease  ia  no  ctmsideration.  Com.  Dig.  *  Ac- 
titm  Bur  case,*  '  Assumpsit,'  and  Barber  v. 
Fo*  (1  S%  where  all  the  cases  are  collected. 
The  question  is  not,  whether  the  transac- 
tion has  been  bond  Jide,  but  whether  the 
party  had  a  right  to  act  as  he  did.  If  the 
present  defendant  is  not  liable,  no  one  is, 
A.  uses  force,  and  B.  receives  the  money 
obtained  by  it ;  anunst  him  must  the  ac- 
tiim  for  it  lie.  The  defendant  received, 
not  aa  a  servant,  but  as  an  independent 
oflBeer  under  the  Crown. 

LomDABiHoaa,  C.B.— All  the  cases  that 
have  been  cited,  if  they  are  examined  pro^ 
perly,  wiU  be  found  to  be  cases  of  this  na- 
ture— where  property  has  been  unlawfully 
seised  for  the  purpose  of  enforcing  a  sum 
of  money,  or  where  it  has  been  unlaw- 
fully detained  for  the  purpose  of  enforcing 
money  that  is  not  due.  In  all  those  cases, 
(and  there  is  a  long  series  of  them,)  the 
party  whose  goods  have  been  wrongfully 
seized  or  detained,  is  entitled,  after  fay- 
ment  of  the  money,  to  bring  an  action  for 
moaey  had  and  received,  to  try  the  right ; 
aa  in  the  case  of  tolls,  where  a  man  seizes 
prc^wrty  for  toll|  and  exacts  more  than  ia 
due,  the  party  is  entitled  to  bring  anaetion 
Ibr  money  had  and  received.   So,  in  all 

(13)  tSsuad.  136. 


the  other  cases,  it  will  be  found  that  the  ' 
aeiiure  or  detention  was  for  die  purpose 
of  exacting  money.  Now,  this  ease  is  not' 
of  that  diuacter.  These  goods  were  not 
enied  for  the  purpose  of  obtaining  money  v 
neither  the  seizing  officer,  nor  the  commis- 
sioners, nor  the  defendant,  applied  for 
money.  The  application  to  pay  the  money 
was  made  by  the  plainti^  themselves. 
They  solicited  the  Commissioners  of  Ex- 
cise to  do  the  act ;  they  offered  to  pay  the. 
value  of  the  goods:  the  Commissioners 
refiiaed  to  accede,  so  long  as  any  rigbta  that 
the  Crown  possessed  might  be  compro-, 
mised ;  a  negotiation  took  place,  and  in 
the  course  <n  that  negotiation  the  Com- 
missioners are  aotioig  bmd  JUe  upon  the 
supposition  that  they  are  mUy  doing  their 
duly  to  the  public,  and  that  tbnr  ought  hot 
to  oomply  with  a  request  made  to  diem, 
which  left  any  belief  or  doubt  of  the  right 
of  the  Crown  to  prosecute  this  claim  to  the 
utmost.  But  when  ^1  these  doubts  are 
cleared  up  by  tbe  plaintiffs*  proposition, 
that  they  will  give  the  estimated  value  of 
the  property,  upon  condition  that  the 
Crown  will  restore  the  property  to  them,' 
and  will  for^^  the  process  of  information 
for  penalties,  and  that  they  moreover  wiU 
hold  themselvea  responsible,  that  that  com- 
pact so  made  shall  not  prejudice  the  r^ht 
of  the  Crown  in  proceeding  for  the  penalty 
for  duties,  then,  and  not  till  then,  is  the 
arnuq[ement  entered  into.  Then,  what  ia 
the  situation  of  die  Crown  {  Having  the 
right  of  proceediiw  in  a  summary  way  for 
a  condematioD,  ai^  with  costs,  the  Com- 
missimera  acting  for  the  Crown,  without 
any  influence  upon  their  minds,  but  a  de^ 
sire  to  do  their  duty  to  the  public,  and,  as 
far  as  they  can,  to  accommodate  the  plain- 
tiifs,  enter  into  this  compact,  that  they 
will  not  proceed  to  condemn  tbe  goods, 
but  give  the  goods  np  to  them  upon  their 
making  no  claim  to  the  seizure.  And  this 
beii^  done,  the  plaintiffs  call  it  a  duress 
w^oa  them,  and  claim  a  right  at  any  time 
within  the  next  six  yean  to  bring  an  ae^ 
tioii  against  the  Crown,  to  try  the  same 
question,  which  they  would  otherwise 
have  been  compelled  to  try  immediately, 
after  inducii^  others  to  forbear ;  and  in 
which  action,  if  the  Crown  fhil,  it  iaat 
their  expense ;  whereas,  if  they  had  foiled 
in  the  mfonnation,  the  fdaintifli  would 
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have  got  back  the  goods,  but  the  expense 
would  have  fallen,  not  upon  the  Crown, 
but  upon  themaelvea.  Under  these  cir- 
cumstances, it  appears  to  me,  that  if  we 
were  to  lend  ourselves  to  this  argument, 
we  should  make  it  quite  impossible  for 
the  Crown,  that  is,  the  Commistiooera 
of  Esccise  or  Customs,  to  come  into  any 
species  of  arrangerarait,  unless  they  were  in 
a  condition  to  proye  that  the  seisure  was 
just,  and  that  at  any  distance  of  time  within 
six  years.  It  appears  to  me,  that  to  hold 
this,  would  be  most  unreasonable  and  un-* 
just. 

ParrBi  B. — I  also  concur  in  thinking 
the  rule  ought  to  be  discharged.  I  Uiink 
we  must  assume  that  it  was  one  of  the  facts 
of  the  esse,  that  the  money  which  had  been 
paid  by  theplaintiflTs  to  the  Excise  officers, 
and  by  the  direction  of  the  Commissioners 
to  Mr.  Backhouse,  the  treasurer  of  the 
Excise,  had  been  paid  over  by  him  accord- 
ing to  the  act,  befot%  notice  was  received 
that  the  idaintiflb  meant  to  dispute  the 
validity  of  the  seiiure ;  and  if  that  was  the 
case,  no  action  could  lie  against  Mr.  Back- 
house, even  upon  an  illegal  seisure,  sup- 
posing there  was  no  compromise  in  the 
case.  An  action  might  be  brought  for 
money  had  and  received,  against  the  Excise 
officers  who  had  been  a  party  to  the  illegal 
act ;  but  it  does  not  follow  that  an  action 
will  lie  against  the  person  to  whom  they 
pay  over  the  money  for  the  purpose  of 
that  being  paid  over  to  other  persons. 
The  ground  upon  which  an  action  will  lie 
against  a  bailiff,  who  is  the  mere  officer  of 
the  sheriflT,  is,  that  the  money  is  not  paid 
for  the  purpose  of  handing  over  to  the 
sheiiS;  but  of  getting  rid  of  an  ilkgal  ex- 
ecution, and  ^hat  is  toe  ground  upon  whidi 
it  is  put  by  Lord  Chief  Justice  Mana0eld 
in  the  case  of  Sntmdm  v.  Damtt  where  he 
says,  "The  plaintiff  pays  the  money  under 
the  terror  of  process,  to  redeem  his  goods, 
not  with  the  intent  that  it  should  be  deli* 
vered  over  to  any  one  in  particular." 
Therefore,  in  this  ease,  in  the  absence  of 
any  other  circumstances,  the  action  might 
He  against  the  officer  of  Excise  who  made 
the  seizure,  but  it  would  not  lie  against 
Mr.  Backhouse,  who  was  merely  Uie  hand 
to  receive  it,  to  be  paid  over  to  other  per- 
sons, unless  notice  had  been  given  to  re- 
tain it,  whilst  the  money  was  in  his  hamk. 


Assuming  that  to  be  the  case,  there  is  no 
doubt  that  the  plaintifis  were  properly  mm- 
suited.  But  Mr.  Erie  has  urged,  that  was 
not  the  exact  ground  upon  which  the  non- 
suit proceeded ;  and  I  will  therefore  obserre 
upon  the  ground  upon  which  U  did  pro- 
ceed. The  ground  upon  which  It  did  pro- 
ceed ma,  that  this  pajmoent,  baviK  beai 
made  to  the  ConmiBnoneni  of  Excise, 
upon  the  i^reement  made  wi^  diem,  ooold 
not  be  recovered  back;  and  I  think  diat  it 
could  not  In  the  first  place,  I  think  die 
[daintiffs  are  precluded  from  recovering  it 
Iwck,  in  consequence  of  the  provisions  of 
the  act  of  parliament,  which  was  very  pnn 
perly  brought  before  the  Court,  wboi  Ais 
motion  was  made  by  Mr.  Erie,  bat  to 
which  I  did  not  pay  so  much  attentioB  as 
I  have  since  done.  It  appeara  to  me  that, 
whether  the  seisure  was  r^tfy  or  wroi^y 
made,  the  Commissioners  cauMtbe  called 
npon  to  refund  the  money  under  the  aeeood 
branch  of  the  act,  whidb,  in  the  emt  of  a 
compromise  taking  place,  dedares  that  the 
money  cannot  be  recovered  back.  That 
is  the  efibct  of  that  clause,  and  it  aeenw  to 
me  to  be  a  provision  wisely  iatrodaced  for 
the  purpose  of  preveoUngquestiMMof  this 
kino,  for  it  was  of  great  importance  to 
prevent  questions  of  revenue  from  rematn- 
mg  long  unsetUed ;  and  tberefim  the  l^;is- 
lature  has  said,  that  if  there  be  a  compro- 
mise, by  the  payment  of  the  value  of  the 
goods,  that  shall  be  final  and  cooclBsive, 
and  shall  not  be  brought  into  lit^adoa. 
Upon  that  eronnd,  it  appears  to  me  that 
the  plaintim  cannot  recover  in  this  aetitm. 
When  the  matter  was  first  brought  before 
the  Court,  I  felt  considerable  dmibt  in  mj 
mind,  whethw  this,  in4«pfflidaidy  of  the  act, 
could  be  considered  as  a  binding  conqira- 
mise  betwem  the  parties;  but,  open  fiiU 
consideration  of  the  matter,  it  aeena  to 
me,  that  this  is,  independendy  of  die  act  of 
IMtrliament,  a  binding  engagement.  Tbete 
IS  no  doubt  of  the  truth  of  the  propoaitioa 
laid  down  by  Mr.  Erie,  that  if  goods  ara 
wrongfully  taken,  and  a  mm  of  money  is 
paid,  and  simply  for  the  pui^>oBe  of  ob- 
taining possession  of  those  goods  bade 
again,  widiout  any  agreement  at  all,  espe- 
cially if  it  had  been  paid  under  protest, 
that  money  could  be  recovered  back  ^»n; 
not  on  the  ground  of  duress,  because  I 
think  that  the  law  is  clear,  thotigh  thejp 
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H  Mttie  case  in  Viner't  Ahrygmeitt  to  the 
contrary,  that  in  order  to  avoid  duress 
dwre  must  be  duress  of  a  man's  person, 
not  of  liis  goods ;  and  it  is  so  laid  wWn  in 
SkepparcTM  TotKkstone,  and  I  take  it  to  be 
cleer  Iftw;  but  the  ground  is,  that  it  is  not 
a  vduntary  payment.    If  my  goods  have 
been  wrongfully  detained,  and  I  pay  m<mey 
for  them,  I  pay  it  under  a  species  of  du- 
ress, and  I  may  recover  that  back  again, 
for  it  is  nothing  more  than  a  simple  pay- 
ment.   But  if,  while  my  goods  are  in  the 
possession  of  anodier  person,  I  make  a 
binding  agreement  to  pay  a  certain  sum  of 
money  and  to  receive  them  back,  that  can- 
not be  avoided  on  the  ground  of  duress ; 
and  then  the  question  is,  whether  Utis  was 
a  bindii:^  agreement  between  die  Commis- 
simers  ana  the  plainiiffii.    There  is  no 
doubt,  diftt  the  parUes,  when  they  came  to 
tbe  agreoDbnt,  meant  it  to  b^  a  final  ^ree- 
mentt  that  the  goods  should  be  delivered 
up  by  the  Commissioners  to  the  plaintiff, 
and  on  the  other  hand,  that  the  plaintiffs 
should  never  call  in  question  the  seizure, 
and  should  not  seek  to  recover  the  money 
back  again  for  which  tbe  agreement  was 
made ;  and  the  question  is,  whether  there 
was  consideration  for  that  agreement,  to 
make  it  binding  in  point  of  law ;  and  it 
seems  to  me,  upon  the  best  consideration  I 
can  give  it,  that  there  was  sufficient  con- 
sideration to  support  that.  Neither  of  the 
parties  must  be  taken  to  have  treated  it  as 
an  ill^ptl  amnire;  the  plaintiA  did  not 
treat  it  as  an  ill^pd  seinire,  and  the  Com- 
missitmers  did  not  treat  it  as  an  illegal 
seisnrte.    If  they  had  known  it  to  be  an 
ill^al  seisure,  diere  might  have  been  a 
question  as  to  the  agreement;  but  both 
parties  enter  into  the  agreement,  believing 
it  to  be  a  legal  seizure ;  and  the  contract 
on  the  part  of  the  plaintiffs  is,  that  they 
will  pay  a  certain  sum  of  money.  The 
contract  on  the  part  of  the  Commissioners 
is«  t^t  Uiey  will  give  up  tbe  goods,  and 
r^nquish  that  suit  which  the  Crown  has  a 
right  to  commence,  and  which  the  Crown 
iutt'  the  right  to  institute,  and  which  is  the 
peculiar  privilege  of  the  Crown,  for  the 
aipeedj  ^termination  of  the  q^uestion; 
and,  therefore,  the  contract — is  *  m  consi- 
dMration  of  you,  the  Crown,  givii^  up  poa- 
•eui«Hi  of  the  goods,  I  do  not  know  whe- 
ther rightfully  taken  or  not,  and  also  the 


<^portnnity  of  having  this  niatteir  finally 
and  completely  dispowdof  upon  the  ques- 
timi  of  die  seizure  of  the  goods,  we  will 

S've  you  6,I00<.'  The  Crown  then  forego 
e  present  benefit  of  the  suit,  and  also  the 
benefit  of  obtaining  costs,  in  case  the 
plaintiff  should  not  succeed  in  bis  claim 
for  the  goods ;  and  that  appears  to  me  to 
be  a  relinquishment  of  a  benefit  which  the 
Crown  possessed,  and  which  has  been 
given  np.  On  that  ground,  also,  it  appears 
to  me  that  this  action  cannot  be  supported. 
In  the  case  of  Longridge  v.  Donillet  there 
was  somethii^  more  required :  there  was 
not  merely  an  agreement  to  d^ver  up  the 
ship,  but  a  limitation  of  the  amount  to  be 
para  for  the  repairs ;  and  one  of  the  cir- 
cumstances that  exists,  in  this  ease,  existed 
in  that  case,  the  fiir^oing  of  the  valuable 
right  of  keeping  the  ship,  in  order  to  have 
the  qnestim  htigated.  It  seems  to  me, 
that  upon  the  lut  ground  also,  though  I 
entertained  some  doubt  at  the  time  the 
matter  was  before  the  Court,  this  rule 
ought  to  be  discharged. 

BoLLAMD,  B. — I  am  of  the  same  opinion. 
Upon  looking  at  the  letter,  from  whence 
the  nature  of  the  transaction  is  to  be  as- 
certained, it  appears  to  me  clear,  that  on 
the  part  of  the  plaintiffs  it  was  a  voluntary 
settlement  that  was  propcwed,  and  that 
there  was  full  consideration  for  that  volun- 
tary settlement..  Then,  on  the  face  of  the 
earlier  letter  it  is  shewn,  that  it  was  the 
ottjeci  of  Messrs.  Atlee  ft  Co.,  if  tb^  joos- 
sibly  could,  to  have  got  tbta  return  of  thtf 
goods  in  question,  upon  giving  tbe  value 
of  them,  and  to  reserve  to  themselves  all 
right  of  afterwards  contestmg  the  validity 
of  the  seizure.  That  was  repudiated  on 
the  part  of  the  Commissioners  of  Excise; 
they  then  made  a  proposition,  in  which 
thtiy  offered  to  give  security,  which  was 
refused ;  and  having  made  (tee  or  two  pro- 
posals of  money,  all  of  which  are  refused 
to  be  acceded  to,  they  finally  put  to  the 
Commissioners,  that  they  will  pay  the  sura 
of  6,162/.  and  a  firaction,  and  will  forego 
all  question  with  respect  to  the  validity  of 
the  seisure,  leaving  to  the  Commissioners 
of  Excise  the  right  of  proceeding  for  the 
penidties.  That,  waa  acceded  to  on  the 
part  of  Commissioners  of  Excise,  and, 
having  reserved  to  themselves  that  ripht 
so  to  proceed,  the  money  is  paid ;  and  im- 
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mediately  afler  tliere  is  a  letter  written,  by 
referring  to  which,  I  think,  it  will  be  plainly 
seen,  that  the  interpretation  put  on  this 
transaction  by  the  parties  themselves,  was 
that  which  I  feel  myself  bound  to  put  upon 
it.  Having  paid  the  whole  of  the  money, 
then,  this  letter  was  written  by  Messrs, 
Atlee  &  Co.  to  the  Connnissioners  of  Ex- 
cise, under  the  date  of  the  ISth  of  Septem* 
ber  :'^**We  b^  to  inform  your  Honoorst 
that  on  the  1 1  th  initant,  in  accordance  with 
your  permission,  we  paid  to  the  Receiver 
(jeneral  of  Excise  the  sum  of  5,952/.  14j., 
for  the  release  of  the  spirits,  vat,  and  other 
property  seized  upon  our  premises,  on  the 
1st  of  September  inst.  It  is  far  from  our 
wish  or  inclination  to  enter  into  any  argu- 
ment with  your  Honours  upon  the  question, 
biit  we  beg  most  respectfully  to  submit  to 
your  Hononrs,  that  as  to  twdve  pipes  of 
the  spiriu  seised,  there  is  room  for  your 
Honours'  &Toiinble  consideration."  They 
do  not  pretend  to  touch  the  other  question 
in  terms:  in  the  earlier  part  of  the  letter, 
they  say  to  the  Commissioners  of  Excise, 
"  tlut  is  all  settled ;  we  do  not  inean  to  raise 
may  question  at  all  about  that,"  and  they 
request  the  Commissioners  of  Excise  to 
take  into  consideration  the  question  as  to 
a  .certain  quantity  of  spirits.  It  appears 
to  me,  that  the  framers  of  these  letters 
themselves,  have  put  that  interpretation 
upon  it ;  and,  therefore,  I  am  of  opinion, 
that  this  rule  must  be  discharged. 

GuBNET,  B. — I  am  of  the  same  opinion. 
I  think  this  rule  ought  to  be  discharged  ; 
because  it  appears  to  me,  at  least,  to  be  a 
ease  of  compromise,  in  which,  I  think,  there 
was  «  good  consideration.  The  Crown 
give  up  possession  of  the  goods.  They 
giTe  up  an  advantageous  position,  and  they 
give  np  the  right,  which  of  course  ^y  ha<^ 
of  proceedii^  to  a  condemnation  at  the 
earliest  possible  period.  If  the  argument 
in  support  of  this  rule  were  allowed  to  pre- 
vail, the  Crown  would  be  placed  in  this  ex- 
traordinary position — that  they  would  be 
obliged  to  try  the  question  at  any  time  the 
other  parties  chose  to  bring  their  action 
within  six  years,  when  the  witnesses  might 
be  dead,  and  all  means  of  proving  the  case 
gone.  It  appears  to  me,  farther,  that  the 
compromise  is  strictly  warranted  by  the 
act  of  parliament,  and  that  the  act  meant 
to  indiide  a  case  of  this  description.  It  is 


a  inercy  to  the  subject  to  enable  the  Com- 
missioners of  Excise  to  compromise  npoa 
such  terms  as  the  Commisstoners  should 
think  proper  in  the  exercise  of  their  dis- 
cretion. It  is  not  necessary  to  advert  to 
the  other  part  of  the  case,  beeanse,  I  think, 
upon  the  first  ground,  there  is  quite  aaffi- 
cient  to  dischai^  thu  rule. 

Rule  ditehargwd. 


1838 
June  8 


COOPER  a.  WHITMAUB. 


iSTofice  of  Trial — CotmtermaiuL 


Where  notice  ^  trial  i$  givtn  for  on  adr 
jottmtKent  day,  a  notice  of  eow^ermimd,  too 
days  before  the  day  to  hmcA  lAe  tidfaiinmat 
takes  place,  is  too  late, 

■  Richards  shewed  cause  against  a  rule 
obtained  by  Cunvood,  calling  npon  the 
plaintiff  to  cause  why  be  ahouM  not 
pay  the  coats  of  the  day,  for  not  ^ooaed- 
ing  to  trial  parsnuit  to  his  notice. 

Issue  was  joined  on  (he  3rd  of  May,  and 
notice  of  trial  given  for  the  Sittings  which 
were  on  the  12th.  The  vaioe  was  Loodoa, 
and  the  defenc^t  resided  within  forty 
miles.  It  appeared  by  the  ^ttings  paper, 
that  May  the  12th  was  w  adjonrnment 
day  only  unto  the  16th.  Upon  the  Utb 
the  plaintiff  gave  notice  of  couutenbaDd. 

Per  Curiam. — The  notice  of  connlnr- 
mand  is  clearly  too  late.  The  plaintiff 
must  pay  these  costs. 

Rule  aktolmte. 


18S8.  ) 
June  II.  /     RASDALLP.  aioBY. 

Amudty  charged  on  Land—D^ — Ceec- 
fumt. 

By  iiuknlure,  certain  lands  were  grai^ai, 
bargained,  mM,  ^c,  to  A.  H.  amd  the  de- 
fendant, to  the  use  amd  intent  that  the  ptaa^ 
tiff"  should  receive  mU  of  the  land  a  dear 
yearly  rent  or  sum  of  69/.,  with  m  cenenemt 
by  the  defendant,  that  the  said  A.  H.  mad 
the  defendant  would  fsetU  and  (mfy  pay  er 
ootue  to  be  pmd  to  the  plaintiff,  fJhe  »md 
yeariurent  so  Umted:—Held,  that  an  aetiam 
of  debt  for  arrears  of  ike  eaamiy  mould  met 
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lie  agmnit  the  defendant,  but  that  an  action 
of  eooenant  woe' Ike  proper  remedy. 

Debt.  The  declaration  stated,  that 
heretofore,  to  wit,  on  the  17th  of  October 
18S7t  in  and  by  a  certain  indenture  then 
nude,  between  the  plaintiff  of  the  first 
part,  William  Brookes  of  the  second  part, 
and  Richard  Hollins  and  the  defendant  of 
the  third  part,  the  eoonterput  of  which, 
4c.,  certain  land  and  premises  were  grant- 
ed, ba^pined,  sold,  aliened,  enfeoffed,  and 
GonBrmed  onto  the  said  Richard  Hollins 
and  the  defendant,  their  heirs  and  assigns, 
to  hold  the  same  unto  the  said  Richard 
Hollins  and  the  defendant,  and  their  heirs, 
to  the  use,  intent,  and  purpose  that  the 
plaintiff,  his  heirs  and  assigns  for  ever, 
should  and  might,  out  of  the  said  land  and 
the  dwelling-houses  and  other  buildings 
erected  thereupon,  with  the  appurtenances, 
lecetve  and  take  one  clear  yearly  rent  or 
swn  of  63/.  of  lawful  money  of  Great  Bri- 
tain, to  be  payable  half-yearly,  free  from 
all  deductions  whatsoever,  and  to  the 
further  uses,  intents,  and  purposes  in  the 
said  indenture  mentioned.  And  the  said 
defendant  did,  by  the  said  indenture,  for 
himself  and  for  his  heirs,  executors,  admi- 
nistrators, and  assigns,  covetiant,  promise, 
and  agree  with  and  to  the  plaintiff,  his 
heirs  and  assigns,  that  they,  the  said  Ri- 
chard Hollins  and  the  defendant,  their 
heirs,  executors,  admmistrators,  and  as- 
signs, or  some  or  one  of  them,  should  or 
would,  for  ever  thereaAer,  well  and  truly 

Ey,  or  cause  to  be  paid,  unto  the  plaintiff, 
I  heirs  and  assigns,  the  said  yearly  rent 
of  6S/.,  by  the  said  indenture  limited,  in 
use  to  him  and  them,  on  the  days  and 
times  therdnbefore  appointed  for  payment 
thereof  and  hereinbefore  mentioned,  with- 
out any  deduedon  or  abatement  whatso- 
ever. And  the  plaintiff  saith,  that  after 
the  making  of  the  said  indenture,  to  wit, 
on  the  S5th  of  March  18S8,  which  day 
elapsed  before  the  commencement  of  this 
auit,  a  large  sum  of  the  yearly  sum  or  rent 
aforesaid,  to  wit,  SI/.  lOf.,  became  due  to 
the  plaintiff,  according  to  the  said  cove- 
nant, for  one  half  of  a  year,  ending  on  the 
day  and  year  last  aforesaid,  and  then  last 
elapsed.  And  the  pluntiff  further  saith, 
that  the  said  Richard  H(^ins  was  then, 
and  thence  to  the  commencement  of  this 
New  Sbbies,  VII^EzcBBfi,  Pl. 


suit,  alive.  Breach,  that  neither  Hollins 
nor  the  defendant  paid ;  but  therein  made 
default,  contrary  to  the  said  covenant  of 
the  defendant,  whereby  an  action  hath  ac- 
crued, to  demand  the  sum  of  31/.  10s. 

General  demurrer  and  joinder. 

The  cause  of  demurrer  stated  in  the 
margin  by  the  defendant  was.  that  accord- 
ing to  the  cases  of  Kelly  v.  Ciubbe  (1)  and 
Webb  V.  Jigg*  (2),  debt  will  not  lie  for  Uie 
arrears  of  rent  or  annuity  in  fee. 

Wigktman,  in  support  of  the  demurrer. 
—An  action  of  debt  will  not  lie  in  this  ease 
for  the  arrears  of  an  annuity  issuing  out  of 
land— Ife66  v.  Jiggt,  Kelly  v.  Ciubbe. 
Here,  there  is  a  covenant  by  the  grantor 
for  the  payment  of  the  annuity,  as  there 
appears  to  have  been  in  the  case  last  cited. 
But  the  subject  was  more  fully  considered 
in  Webb  v.  Jiggt.  There,  the  annuity  was 
payable  out  of  certain  lands  by  devise,  and 
It  was  decided  that  debt  would  not  lie ;  here, 
it  arises  by  grant,  and  there  is  a  covenant 
to  secure  its  payment.  There  is  no  sub- 
stanUal  difference  in  the  cases,  but  the 
same  principle  applies  to  both.  The  cove- 
nant is  a  collateral  security,  but  the  annuity 
issnes  out  of  land.  It  is  not  denied  but 
that  the  defendant  may  be  liable  upon  his 
covenant,  but  he  is  not,  in  debt. 

[Lord  Abinoer,  C.B. — The  estate  is  in 
one  person,  and 'another  covenants  to  pay : 
a  mere  duty  is  created  on  the  part  of  the 
defendant.! 

The  land  may  be  in  the  hands  of  tome 
other  person. 

Crompton,  contri. — It  is  conceded,  that 
this  is  merely  a  collateral  covenant ;  and 
in  such  a  case,  debt  will  lie  as  well  as  cove- 
nant— Ingledew  v.  Crwj^  (3), 

[Parke,  B. — It  is  laid  down,  that  debt 
wiD  not  lie  on  a  conditional  covenant,  that 
if  C.  do  not  pay  to  B.  10^,  then  A.  will 
pay  it—Wentteorth'i  Qfiee  of  Executor t. 

If  there  is  a  gross  collateral  covenant, 
there  is  no  authority  for  saying,  that  debt 
will  not  lie,  as  well  as  covenant,  against  a 
stranger.  In  Wel^  v.  Jigge,  there  was  no 
covenant :  that  was  the  case  of  a  devise, 
and  proceeded  upon  the  ground  of  want  of 
privity. 

(1)  3  Brod.  &  BiOff.  130. 
(«)  4  Maa.  &  Selw.  114. 
(3)  t  LA.  Rnm.  814. 

si 
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[Parkb,  B.— Rather,  that  daring  the 
continuance  of  the  freehold,  debt  would 
not  lie  fbr  the  urrears  of  an  «inuity ;  but 
the  remedy  ia  a  real  remedy.] 

But  where  there  is  a  collateral  covenant 
between  strangers,  there  either  action  will 
lie:  it  is  just  as  if  the  other  part  of  the 
deed  did  not  exist.  This  covenant  is  in 
gross,  and  would  not  go  with  the  land,  or 
pass  with  the  debt.  So,  in  Kelly  t.  Clubbe, 
there  was  no  covenant,  either  collateral  or 
in  gross.  Milnes  v.  Branch  (4)  is  like  this 
case.  There,  there  was  a  collateral  cove- 
nant similar  to  this;  and  it  was  held,  cove- 
nant would  not  lie.  So  in  Cook  v.  Herle  (5) 
there  was  a  collateral  covenant. 

[Parke,  B, — It  is  not  doubted  that  this 
is  a  collateral  covenant ;  but  take  the  case 
of  a  lease,  with  a  covenant  by  the  lessee, 
his  executors,  administrators,  and  assigns, 
to  pay  the  rent,  the  lessee  assigns,  and  the 
assignee  enters  and  is  accepted  as  tenant 
by  the  lessor,  there  the  lessor  may  bring 
debt  against  the  assignee,  but  can  only 
bring  covenant  against  the  lessee,  because 
the  privity  of  estate  is  determined — MiUt 
v.  Auriol  (6).  How  is  this  case  distin- 
guishable from  that?] 

Those  seem  to  be  questions  as  to  how 
far  debt  will  lie  when  the  privity  of  estate 
is  determined,  but  are  hardly  strong  enough 
to  apply  to  the  case  of  stran^rs,  where 
the  covenuit  in  its  inception  is  the  same 
as  if  it  were  between  A.  B.  and  C.  D.  to 
pay  a  sum  certain.  There,  the  contract 
originally  was  on  the  privity  of  estate  ; 
this  is  a  covenant  that  the  defendant  will 
pay  the  money,  and  does  not  sound  in  da- 
mages, as  those  cases  did. 

Wightman,  in  reply. — If  the  covenant  is 
collateral,  there  is  no  such  direct  duty  be- 
tween the  plaintiff  and  the  defendant  as 
will  enable  the  former  to  maintain  debt. 
Cook  T.  Herk  is  express  to  shew  that  the 
covenant  is  collateral.  The  effect  of  it  is, 
*  I,  the  defendant,  will  take  care  that  this 
annuity,  which  issues  out  of  land,  is  paid.* 
If  it  is  not  paid  from  the  land,  the  defen- 
dant is  looked  to,  and  is  only  properly 
answerable  in  covenant,  as  it  sounds  in 
damages. 

(4)  dMan.  &S«iIw.  411. 

(5)  t  Mod.  138. 
(6>  1  H.  DL  438. 


Lord  Abihoer,  C.B. — The  questioti 
here  is,  whether  the  defendant  is  liable  in 
this  form  of  action.  It  is  an  aetiim  on  a 
collateral  covenant,  Inr  which  the  defen- 
dant and  another  nndertake  for  the  Fo- 
ment of  an  annuity,  secured  on  land.  The 
defendant's  situation  is  like  that  of  a  leasee 
who  has  assigned  his  lease.  In  ^f^U$  t. 
Auriol,  the  position  of  a  lessee  under  such 
circumstanceswas  much  considered.  There 
Wilson,  J.  says,  *' An  action  of  covenant 
remains  after  the  estate  is  gone ;  but  gene- 
rally speaking,  when  the  land  is  gone,  the 
action  of  debt  is  also  gone,  debt  beii^ 
maintainable  because  the  land  is  debtor. 
Covenant  is  founded  on  a  privity  collateral 
to  the  land."  To  the  same  effect  ia  the 
note  to  the  ease  of  Tkitr^  atd  HaU 
Plant  (7).  Here,  the  relatioD  of  the  plain- 
tiff to  the  defendant  is  the  same  as  that  of 
the  original  lessee  to  the  lessor  in  the  cases 
cited.  Judgment  must  be  entered  for  the 
defendant. 

Parks,  B. — I  am  of  the  same  opinion. 
This  may  be  called  a  collateral  covenant 
in  gross  in  one  sense,  as  it  does  not  ran 
wi&  the  land ;  and  it  is  also  collateral  in 
the  sense  insisted  upon  by  Mr.  Wightman, 
as  it  is  not  a  covenant  to  perform  any  duty 
accruing  from  the  defendant  to  the  plain- 
tiff^ but,  under  cert^n  circanutaaees,  to 
secure  the  payment  of  the  annuity.  Upon 
this  nndertakiiu;,  covenant  Is  the  premier 
remedy;  and  the  jury  are  to  asscas  the 
damages.  This  case  ranges  itself  withio  the 
principle  of  the  case  from  WeOmnlk,  and 
Millt  V.  Auriolt  which  has  been  referred 
,to  by  my  Lord.  Here,  there  is  no  direct 
duty  fi-om  the  plaintiff  to  the  defendant. 

Bollamd,  B.  and  ALDiasoir,  B.  con- 
curred. 

Judgment  far  the  d^mdmi*. 


11138.  1 
JuneO.  /  ""Oi*- 

WiU,  CoMtrwtioH  ijf, 

jf  will  is  in  general  to  he  ctm^med  from 
(Ae  tvm  of  its  aote,  unless  eiratmslmnees  or 
its  tenor  shew,  that  the  death  of  the  Ustmior 
was  the  time  intended.  The  tnterme^KtOt  time 
is  not  to  be  regarded. 

The  testatrix,  after  devising  her  real  estate 
Cr>  1  Sniad.  tSO. 
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to  S,  K^for  and  ihm  to  J.  K.for  life, 
{/* he  turvived  hertgaveand  devised  the  tame 
to  their  '*  second  fon,  and  the  heirs  and  (w- 
eigMM  oj  such  second  eon  for  ever."  At  the 
Urns  ^  naHng  the  mil,  they  had  bad  three 
miu,  ha  one  onlg  teat  livings  which  circumi' 
ttaneet  the  tettairix  wat  aware  of.  Afier* 
warde,  and  b^ore  the  death  of  the  tettatrix, 
a  fotarih  tan  mu  bom,  and  d»ed,  and  then  a 
Jtflh  torn  wat  horn,  who  outlived  the  tettatrix. 

Held,  that  after  the  deatht  of  S.  K.  and 
J.  K,  this  fifth  am  was  entitled  to  lake  wufer 
the  words  of  the  devite. 

The  followiog  case  was  stated  for  the 
opinion  of  the  Court,  b;  the  consent  of  the 
parties,  upon  an  order,  nuule  by  Parke,  B., 
the  Court  being  at  liberty  to  refer  to  the 
pleadings  as  port  of  the  case. 

CASE. 

On  the  25th  of  May  1887,  the  plaintiff 
up  ibr  sale  by  public  auction,  a  dwell- 
ing-house and  premises  in  the  county  of 
Gloucester,  subject,  among  others,  to  the 
foUowiog  conditions  of  sale : — That  the 
vendor  should,  before  the  1st  of  July  next, 
prepare,  and  have  ready  for  delivery,  an 
abstract  of  his  title  to  the  property,  and 
should  deduce  a  good  title  thereto.  That 
the  purchaser  sliould,  on  or  before  the  1st 
of  August  then  next,  delivers  statement 
in  writing  of  his  objections,  if  any,  to  ^ 
title,  and  in  default  thereof,  should  be  con- 
sidered as  having  accepted,  and  all  objec- 
tiona  not  then  made  should  be  considered 
as  waived:  and  in  ease  any  objection  should 
be  taken  to  the  title,  it  should  b«  in  the 
power  of  the  vendor  to  annul  the  sale,  and 
to  return  the  deposit-money  to  the  pur- 
chaser, in  full  satisfaction  of  all  damages, 
costs,  and  charges  which  such  purchaser 
should  sustam. 

Sarah  Hewitt  being  seised  in  fee  of  cer- 
tain premises,  and  among  others,  those  put 
up  for  sale  as  aforesaid,  by  her  will,  bear- 
ing date  the  2Srd  of  December  1811,  and 
duly  executed  to  pass  real  estates,  devised 
the  said  premises  so  put  to  sale,  as  follows : 
I  give  and  devise  my  messuages,  out- 
houses, coiurts,  gardens,  orchards,  and  three 
closes  of  ground,  with  the  tithes  and  ap- 
purtenances thereof,  situate  at  Killcott 
aforesaid,  now  in  the  occupation  of  Hiscox, 
unto  the  said  John  Morris,  and  Ann  his 


wife,  and  the  survivor  of  them,  for  and 
during  their  lives,  and  the  life  of  such  sur- 
vivor; and  fr(^m  and  afler  the  death  of  such 
survivor,  I  give  and  devise  the  said  last- 
mentioned  messuages,  onthoutes,  courts, 
gardens,  orchards,  closes,  tithes,  and  pre- 
mises, unto  Sarah  the  wife  of  John  King, 
&q.,  and  one  of  the  daughters  of  the  ssid 
William  Holborow  the  elder,  for  and  dur- 
ing her  life,  and  after  her  decease  unto  the 
said  John  King,  if  he  survives  her,  for  and 
during  his  life,  and  from  and  after  the  de- 
cease of  the  survivor  of  them,  the  said 
John  King,  and.  Sarah  King  his  wife,  I  give 
and  devise  the  same  last*roentioned  mes- 
suage8,outhou8e8,court8,gardens,orchards, 
closes,  titltes,  and  premises  unto  the  second 
son  of  them,  the  said  John  and  Sarah  King, 
and  the  heirs  and  assigns  of  such  second 
son  for  ever.  At  the  time  of  making  this 
will,  the  said  John  and  Sarah  King,  in  the 
said  will  named,  had  had  three  sons,  that 
is  to  say,  Elisba,  John,  and  William  €reorge, 
but  William  George  was  the  only  one  then 
living,  Elisha  having  died  in  the  month  of 
August  1809,  and  John  having  died  in  the 
monthof  May  1811.  At  the  time  of  mak- 
ing her  will,  the  testatrix  was  acquainted 
with  the  state  of  the  family.  She  died  in 
the  year  1821.  In  the  month  of  May  I81S, 
the  said  John  and  Sarah  King  had  a  fourth 
son,  Henry  King,  who  died  in  the  month 
of  April  1814  ;  and  io  the  year  1815,  they 
had  a  fifth  son,  John  Henry  King,  the  pre- 
sent plaintiff.  William  George  King  is 
now  alive.  John  Morris,  and  Ann  his  wife, 
and  John  and  Sarah  King,  who  are  respec- 
tively named  in  the  wul,  were  all  dead 
some  time  before  the  said  sale.  At  the 
sale,  the  defendant  was  the  highest  bidder, 
and  the  plaintiff  within  the  time  mentioned 
in  the  condttions,  prepared  and  delivered 
an  abstract  of  title,  to  the  premises,  wherein 
he  assumed  himself  to  be  entitled  thereto 
in  fee  as  the  second  son  of  John  and  Sarah 
King,  by  virtue  of  the  will  of  Sarah  Hew- 
itt ;  and  the  defendant,  within  the  time 
mentioned  in  the  conditions,  objected  to 
the  title  so  produced,  on  the  ground,  that 
the  plaintiff  was  not  the  second  son  of  John 
and  Sarah  King,  according  to  the  true 
construction  of  the  will  of  Sarah  Hewitt. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiff  has  a  good 
title,  in  fee  simple,  to  the  premises  so  put 
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up  to  sale.  If  he  has,  a  judgment  is  to  be 
entered  for  the  plaintiff  by  confession  for 
SU/.  10«.  If  the  Court  sKall  be  of  opinion 
that  he  has  not.  judgment  of  nelkproMe^ 
is  to  be  entered  tor  the  defendant. 

B.  V.  RicbartUt  for  the  plaintiff. — John 
Henry  King,  the  present  plaintiff,  takes 
this  estate  in  fee  as  the  second  son,  accord- 
ing to  the  terms  of  the  will.  The  case 
finds  that  the  testatrix  knew  the  state  of 
the  family,  when  she  made  her  will,  that 
Elisha  and  John  had  died,  and  that  Wil- 
liam George  was  the  eldest  and  only  son 
then  living.  The  state  of  the  family  must 
be  looked  at,  either  at  the  dale  of  the  will, 
or  at  the  time  t^  the  death  of  the  testatrix, 
and  not  at  any  intermediate  time.  In 
Lomax  t.  HoitMen  (1),  Lord  Hardwicke 
aaya, "  It  must  be  admitted,  the  general  rule 
in  the  construing  of  a  will  ia,  that  the  time 
of  making,  not  of  the  death  of  the  testator, 
is  to  be  regarded.  The  making  and  the 
death,  not  the  intermediate  time,  are  only 
to  be  regarded,  in  construing  wills.  If 
the  testator  could  not  mean  the  time  of 
making,  he  must  mean  the  time  of  his 
death,  when  the  instrument  would  be  com- 
plete." Now  here,  the  state  of  the  family 
excludes  the  time  of  making  the  will,  aa 
that  which  was  to  be  looked  at,  as  there 
was  then  no  second  son ;  the  time  of  the 
death  must  therefore  be  resorted  to,  when 
the  present  plaintiff  was  the  second  son. 
J)river  d.  Frank  t.  Frank  (i)  may  be  cited 
by  the  defendant,  but  the  state  of  the  fimiily 
there  waa  very  different,  and  the  question 
waa,  whether  a  particular  estate  Tested. 

Stephen,  for  the  defendant.  —  It  must 
be  admitted,  that  if  Lomax  v.  HtUenden 
was  well  decided,  the  facts  of  that  case 
come  very  near  the  present  one;  but  that 
decision  has  not  received  much  approval 
in  some  later  cases.  What  is  the  meaning 
of  the  **  second  son"  of  John  and  Sarah 
King?  It  must  mean  the  person  who 
should  be  born  second  son  to  them  after 
the  date  of  the  will.  That  was  Henry 
King,  and  if  he  had  survived  the  testatrix, 
there  can  be  no  doubt  that  he  would  have 
had  the  estate.  Then,  as  far  at  the  present 
plaintiff  is  concerned,  it  makes  no  differ- 
ence that  he  died  in  her  lifetime.  The 

(1)  1  Vea.sao.290. 
<.«)  3  Usu.  &  Selw.  25. 


plaintiff  must  contend,  that  the  term  "  ae^ 
cond  ton**  means  any  one ;  but,  aa  the  in- 
tention ia  to  govern  in  these  eaaea,  it  is 
much  more  reasMiable  to  auppoae  the  tea* 
tatrix  mant  the  son  next  bom  after  the 
date  of  the  wiU~Ulrieh  v.  lUekJield (Sy. 
If  the  devise  had  been  to  a  second  soo, 
and  there  had  been  none  at  the  time,  but  a 
second  son  had  been  bom  afterwards,  who 
ultimately  became  the  eldest  son,  he  would- 
still  retain  the  property— ■ZVo^brrfv.  jtsk- 
ton  (4).  In  fyeit  v.  the  Lord  PrhmaU  of 
Irelttnd(5),  the  ease  of  Lomax  v.  Holendm 
was  referred  to,  but  the  principle  was  not 
supported ;  and  the  decision  shewa  that  yoa 
are,  in  counting,  to  include  those  who  are 
dead.  That  ia  to  in  the  preient  caae,  and 
if  Henry  had  left  issue  aceordii^  to  die 
true  intention,  that  iatne  couU  not  be  ex- 
cluded imder  the  devise  to  AeeeamdaOD, 
"his  heirs  and  attigns  for  ever.**  The 
will,  as  to  real  property,  tpeaka  from  ita 
date,  but  aa  regarded  personal  property 
from  the  time  of  the  death  until  the  recent 
tutute  7  Will.  4.  &  1  Vict,  c  26.  t.  S4; 
since  which  enactment,  the  time  of  death  is 
to  be  regarded  in  both  cases.  It  is  the 
same  at  if  the  testatrix  had  devited  to  the 
"next  born  son,"  then  there  oould  have 
been  no  doubt,  though  he  had  died,  he 
would  have  been  the  true  object  of  her  in- 
tention, and  the  devise  would  bare  lapacd. 
Driver  d.  fVwiifc  Frank  ii  meteiMl  to 
ahew  that  the  p&rti«  are  to  be  counted 
aceording  to  their  order  of  Iniib.  Ic  m 
difficult  to  reconcile  these  cues  with  the 
doctrine  contended  for  by  the  plaintiff. 

R.  V.  Richard*,  in  reply, —It  is  admitted, 
that  if  Lomax  v.  Holemlen  be  law,  this  ia 
not  distir^uishable.  In  Tra^erd  v.  Atk- 
ton,  and  Wett  v.  the  Primate  of  IreUmd, 
the  parties  were  bora  after  the  tettator't 
death ;  but  here,  Henry,  who  it  is  con- 
tended was  the  object  of  the  bounty  of  the 
testatrix,  died  long  before  the  wiU  coidd 
take  effect.  At  what  time  then,  mutt  the 
Btate  of  the  family  be  looked  at?  Cleariy, 
at  the  time  of  the  death  of  the  teatatrix. 

Lord  Abixgir,  C.B.— I  thmk  tfaia  a 
plain  quettion,  and  that  all  die  argument 
on  the  part  of  the  defendant  it  put  to  Bight, 

(3)  t  Atk.  S7«. 

(4>  S  Ver.  660 ;  ■.  c.  1  Equ.  Cs.  Abr.  tIS. 
C-V  3  Bro.  C.C.  143. 
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when  you  put  out  of  the  queition,  that  the 
second  son,  in  order  of  birth,  was  to  take 
the  property.  He  could  not  be  intended, 
as  the  testatrix  knew  he  was  dead  at  the 
time  she  made  her  will.  I  do  not  agree 
that  she  must  have  intended  to  count  as 
the  first,  Williain  George,  who  was  then 
living;  he  might  have  died  in  her  lifetime. 
The  second  in  order  of  birth  then  being 
excluded,  die  tettabrix  must  be  taken  to 
have  meant,  the  one  next  to  Uie  eldest, 
whoever  he  might  be.  It  was  asked, 
whether,  if  tbe  second  son  dying,  had  left 
issue,  tliey  woidd  not  take:  to  answer 
which,  the  will  must  be  looked  to,  to  see 
whether  it  was  intended  to  make  provision 
for  the  second  branch.  It  must  be  con- 
strued with  reference  to  the  date,  or  the 
death  of  the  testatrix,  snd  not  any  inter- 
mediate time.  Then  the  first  being  Exclud- 
ed, the  plaintiff*  is  the  only  person  who  can 
satisfy  the  words  at  the  time  of  the  death. 
This  case  falls  within  the  principle  laid 
down  in  Lomax  v.  Holenden ;  and  no  case 
having  been  cited,  to  shew  that  the  deci- 
aion  there  was  not  correct,  this  case  must 
be  governed  by  it. 

BoLLAMD,  B. — I  am  of  the  same  opinion. 
When  the  will  was  made,  there  was  one 
ami  alive.  He  never  could  be  considered 
the  Bea>nd  aon.  Then  in  I8I3  another 
was  bom,  who  died,  and  then  die  present 
plaintiff  was  born,  who  was  the  fifth  son  in 
order  of  birth,  but  the  second  at  the  death 
of  the  testatrix,  which,  for  the  reasons 
already  given,  must  be  the  period  to  be 
looked  at  in  this  case.  It  is  probable,  that 
the  eldfst  son  was  already  provided  for, 
and  that  the  intention  was  to  give  this 
property  to  the  second  son,  whoever  he 
might  be. 

Aldessok,  B. — If  you  take  the  time  of 
making  the  will,  then  the  testatrix  muat 
have  contemplatefl  a  son  to  be  bom  after 
that  time,  as  there  was  then  no  second  son ; 
but  rather  than  that,  Lord  Hardwicke  says, 
**  You  shall  look  at  the  time  of  the  death." 
If  that  is  so,  it  ia  clear  the  plaintiff  was 
the  second  son.  It  is  suggested  by  the 
defendant,  that  an  intermediate  broilier, 
Henry,  answered  the  description,  but  Lo- 
max V.  Holenden  decides  that  he  ia  not  to 
be  considered.  The  case  of  that  interme- 
diate brother  having  left  issue  was  sup- 
posed ;  if  such  had  been  the  case,  the  con- 


sequence would  have  been,  that  they  would 
have  lost  the  property.  In  the  case  of 
ffest  V.  the  Primate  of  Ireland,  the  plaintiff 
W88  clearly  out  of  the  question,  as  he  was 
neither  the  seventh  child,  nor  the  youngest. 
No  seventh  child  was  living  at  the  time  of 
the  testator's  death;  Upon  the  death  of 
the  seventh  child,  who  was  born  afterwards, 
nobody  but  Lady  Matilda  could  answer 
the  terms  of  the  hequest. 
GuKMBY,  B.  concurred. 

Jvdlgmeittfor  tkg  pkmtif. 


1888.  1  THB  ATTOEHBT  OBKEBAL  0. 
June  11.  /  SBWBLL. 

TVuwf — InformatioH — DeU  Kpoa  Record, 
Recovery  of, 

Arreart  of  a$te»$ed  taxe*  cannot  be  reco- 
vered in  a  popular  action  of  deU,  under  tke 
BtaiuUt  4S  Qeo.  3.  c.  99.  t.  45.  ami  5  ^  6 
Will.  4.  c.  20.  a.  13,  a*  the  latter  section 
prooidett  that  tuck  sum  "  shall  be  recover- 
aJAe  from  the  person  and  persons  making 
d^wm  of  payment  thereof,  as  a  debi  vpan 
record  to  the  King's  Majesty."  The  pro- 
ceeding must  be  by  scire  facias,  e3cUKt,.or 
on  tnfirmation  m^on  the  record* 

This  was  an  information  filed  by  her 
Mijesty's  Attorney  General  against  the 
defendant,  to  recover  certain  arrears  of 
assessed  taxes. 

The  first  count  stated,  that  the  defen- 
dant was  indebted  to  hi%  Majesty  in  the 
sum  of  80<.,  for  that  before  and  at  the 
time  of  making  the  assessment  in  that 
count  mentioned,  to  wit,  &c.  in  the  year 
1 834,  at  the  parish  of  St.  George,  Hanover 
Square,  the  defendant  was  a  person  charge- 
able to  Mrtam  duties  of  assessed  Uses, 
payaUe  to  his  Majesty,  by  virtue  of  the 
statutes  in  that  case  made  and  provided ; 
and  that  being  so  chargeable,  afterwards, 
he  was,  in  due  manner,  according  to  the 
form  of  the  statute,  &c.,  assessed,  for  the 
said  duties,  in  the  sum  of  40/.  for  the  year 
ending  the  5ih  of  April  1835,  whereof  he 
had  notice ;  and  that  afterwards,  to  wit,&c.. 
at  the  parish  aforesaid,  a  ceruin  warrant  for 
collecting  and  levying  the  said  duties,  was 
in  due  manner  made,  issued  out,  and  deli- 
vered, to  a  certain  collector  of  tbe  said 
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duties  for  the  said  paruli.  And  the  Attor- 
ney General  further  says,  that  the  said 
sum  of  money,  being  the  amount  of  the 
said  duties  assessed  as  aforesaid  on  tbe 
defendant,  have  not  been,  nor  couUl,  nor 
can  be  levied  or  collected,  under  or  by 
virtue  of  the  said  warrant,  and  that  the 
same  and  every  part  thereof  still  remained 
and  was  due  and  in  arrear  and  unpaid  to 
his  Majesty ;  and  that  the  ssid  defendant 
still  owed  the  same  and  every  part  thereof 
to  bis  Majesty,  whereby  an  action  hath 
accrued  to  his  Majesty  to  demand  the  said 
sum  of  402. 

The  second  count  was  the  same  as  the 
first,  except  that  it  sought  to  recover  401. 
for  the  year  ending  the  5th  of  April  1836. 

Plea — The  general  issue. 

At  the  trial,  before  Lord  Abinger,  C.B. 
at  Westmiiuter,  in  the  sittings  after  Hilary 
term,  1S37,  the  evidence^  upon  the  ]Murt  of 
the  Crown,  consisted  of  ue  parwment 
schedule  of  defaulters  for  assessed  taxes* 
made  pursuant  to  the  49  Geo.  3.  c.  99. 
s.  45  (1),  produced  from  the  head  oflftce  of 

(1)  8MtioQ45.  "  And  be  it  further  essetod. 
tbst  the  colleetors  appointed  ai  Bforeiaid,  thtU 
mtkt  a  dns  return  fBirlj  written  on  paper  under 
thsir  bands  to  such  commissioners,  containing^  the 
names,  ■umames,  aad  ptaoet  of  abode,  of  erer; 
peraon  witbto  their  reapectire  coUeotioot,  from 
whom  aucb  collector  or  coUectors  aball  not  bare 
been  able  to  collect  or  receire  Bocb  duties  for  any 
of  tbe  eanaea  before  mentioned,  and  wbidi  abaft 
bare  bees  duly  Terified  on  tbe  oath  of  snob  col* 
lector  ai  aforesaid,  and  the  particular  reason  for 
returning  each  defaulter,  and  tbe  sum  and  stuns 
charged  upon  every  such  person  ;  and  auch  com> 
misstoners,  after  doe  examination  thereof,  on  the 
oatba  or  aflmatiens  as  aforesaid  of  Ae  oolleotors, 
sball  aaositsiii  the  ssou  wbioh,  atoerdine  to  the 
proTtsipBS  of  any  of  tbe  said  acta  hareia  men* 
tioned,  aball  have  been  discharged  from  assess- 
ment, for  any  eanse  therein  specially  allowed ;  aud 
the  said  eommiaaioners  sball  aleo  make  ont  tbeir 
schedules  eootainiog  lbs  smns  so  disobarged,  and 
ths  snm  witb  wbicb  eseb  and  ersry  defiuilter  ought 
to  be  ebarged,  and  tbe  ssms  wbicb  shall  not  have 
been  collected  by  occasion  of  the  collector's  oeg- 
lect,  and  which  ought  to  be  re-aaseaaed  on  tbe 
parish,  wsfdfor  place, as  aforesaid,  and  shall  eaose 
the  said  sereral  particnlau  to  be  inserted  in  a 
schedule  fairly  written  on  parchment,  under  the 
hands  and  sealfl  of  such  commissioners,  or  snr  two 
or  more  of  them,  containing  the  names  ana  sur- 
names of  tbe  said  eollaotora,  and  the  same -to  be 
delivered  to  the  Receiver  Geoeiml,  to  be  returned 
by  such  Receiver  General  into  his  Majesty's  said 
Court  of  £zcbequ€r,  whereiipon  every  person  .so 
making  default  of  paymeot,  and  rach  pariah,  ward, 
•r  place,  so  in  ds^slt.  Bay  bs  charged  by  (u-oeess 


Stampsand  Taxes  at  Somerset Honae,  fhrni 
which  it  speared  that  the  dtefendant  wmm 
a  defaulter  in  those  two  years,  to  die 
amount  of  59/.  7s.  Qd. ;  and  the  connari 
for  the  Crown  contended,  thiU  by  tbe  5  &  6 
Will.  4.  c.  20.  a.  lS(t),such  •ehedul^  om- 
taining  Ae  namea  of  defiiakers,  waa  made 
conclusive  evidence  uainat  ai^  peraon 
whose  name  appeared  therein. 

Pricet  for  tbe  defendant,  contended,  that 
this  proceeding,  by  perswal  inlbrmatioa, 

of  eonit,  according  to  Ae  oonrse  thereof  in  tbat 
behalf.  Asd  if  any  snob  eoUaetor  absU  neglect  oc 
refnse  to  atahe  sacb  rstara  in  Mimei  bmn«  di- 
rected, every  soeb  edIsotOT  shsU  ftrlot  ths  sasa 
oflOOi." 

(t)  3&dWffl.4.o.SO.s.lS."Andw1i«reas.b]r 
SB  set  passed  in  A*  40  Geo.  8,  intittiled.  Ice.,  4. 
it  ia  enacted,  '  that  tbe  CaaasuasHwan  of  Taaas 
shall  make  ont  their  schedules  oentainiT^  tbe  anas 
diacbar^  from  asseaaments,  for  any  cause  spe- 
oislly  showed  hw  Isw,  and  soau  witb  wbid 
each  sad  every  ietmAtmt  ought  to  be  shsigsd,  ai 
tbe  snass  whieb  sbdl  not  bare  been  eollected  by 
OCCBsion  of  the  colleetor'a  oegleot,  and  which  em^ 
to  be  re-assessed  on  the  parish,  ward,  or  place,  aad 
aball  canse  the  said  several  particalan  to  be  in- 
serted in  s  sobsdnle  fhMy  written  en  perebaant, 
under  the  heads  and  seels  irfsadi  oeasaiaBiaMn^ 
or  auy  two  or  more  of  them,  conteining  tbe  nmes 
and  surnames  of  the  said  collectors,  and  the  saaaa 
to  be  delivered  to  the  Receiver  General,  to  be  re- 
tttmed  by  snob  Reooiver  General  into  his  M^esty*s 
Coort  of  Eiobequer.  whereupon  erasy  penon  so 
msking  de&slt  of  payment,  snd  each  pandi,  ward, 
or  place,  so  in  denult,  may  be  cbsmd  by  process 
of  court  accoiding  to  the  coarse  tnereof  in  tbat 
behalf;  and  wbereas  it  is  expedient  Aat  soeb  aebe- 
dulea,  aa  afinssaid.  sheold  be  deposited  and  iwiais 
with  the  said  Commiasioners  of  Stamps  and  Taxes 
at  their  head  office ;'  be  it  therefore  enacted.  That 
all  such  schedules  aa  aforesaid,  wbidi  abaU  be 
made  out  at  any  time  ^ter  tbe  eo— sneemesrt  of 
this  aot,  sbsU  be  dsUvsrsd  over  oi  tssBanittad,  by 
tbe  Receiver  General,  Receivii^  Inspeetor,  or 
other  receiver,  to  whom  the  same  aball  nave  been 
delivered,  to  the  Commiaaiooera  of  Stampa  aad 
Tases,  and  aball  be  depoaited  and  reaaain  in  the 
bead  offioe  of  tbe  said  hat-aaeatioswd  eQewasso** 
era,  and  the  production  of  any  tehedole  so  d^e- 
sited,  and  purportiog  to  contain  tbe  osmeor  naaiaa 
of  any  audi  oefaolier  or  defaulters  aa  aferenid, 
shall  be  conclusive  evidence  agaonst  any  peteon 
named  therein  as  making  default  of  payment,  aad 
against  eveiv  pariah,  ward,  or  place  named  tberaia 
as  in  default,  of  tbe  sum  or  aoms  mentioned  ia 
sny  sueb  schedule,  being  doe  and  owii^,  and  is 
arrear  and  aimaid  to  bis  M^eety,  hia  bein.  and 
snocesaora,  valsss  psymeot  thereof  shall  be  pmedi 
and  every  socb  snm  shall  be  recoverable  mm  ik» 
person  and  persons  making  default  <^  paymeat 
thereof,  aa  a  debt  upon  record  to  the  Kind's  Mt- 
jeaty,  bis  heirs  and  ancceasors,  witb  full  coats  of 
suit,  and  all  charges  attending  ibe  same." 
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could  not  be  supported,  as  no  information 
ht  perwtutm  could  be  founded  upon  matter 
of  record,  which  this  was  declared  to  be 
by  the  concluding  words  of  the  ISth  sec- 
tion, and  that  the  proper  proceeding  upon 
that  record  would  be  by  a  writ  of  scire 
facia*  or  extent,  as  this  record  was  already 
a  judgment  on  which  no  personal  infor- 
mation, in  the  nature  of  an  action  of  debt, 
could  be  founded.  The  Lord  Chief  Baron 
wu  inclined  to  think  the  objection  was  a 
good  one ;  but  a  verdict  was  entered  for 
the  Cnwn  for  the  sum  claimed,  with  li- 
berty to  the  defitndant  to  move  to  enter  a 
verdict  for  him. 

Price  having,  in  Baster  term,  1887,  ob- 
tained a  rule  nut  to  enter  a  verdict  for  the 
defendant  or  for  a  new  trial, — 

The  Solicitor  General  (Sir  T.  Rolfe)  and 
Amo$  shewed  cause  in  Trinity  term  in  the 
same  year. — ^Thia  question  depends  upon 
the  construction  of  the  acts  relating  to  the 
assessed  taxes,  the  43  Geo.  3.  c.  99,  the 
43  Geo.  3.  c.  161,  and  the  0  &  6  Will.  4. 
c.  SO ;  and  the  question  is,  whethn-,  upon 
this  information,  which  does  not  profess  to 
be  founded  upon  any  record,  but  is  in  the 
nature  of  a  popular  action  of  debt,  the 
Crown  can  recover  these  arrears  of  as- 
sessed taxes.  The  defendant  contends, 
that  the  statute  has  made  this  a  debt  upon 
record,  and  that  it  can  only  be  recovered 
by  tcire  faeiat,  or  extent,  or  an  informa- 
tion founded  upon  the  record. 

[Lord  Abingbb,  C.  B. — Formerly  the 
aehedule,  wfaidi  you  used  as  conclusive 
evidence,  was  a  record  of  the  Exchequer ; 
but  the  ISth  section  of  the  5  &  6  Will.  4. 
c.  CO.  now  requires  that  it  should  be  depo- 
sited and  remain  with  tlie  Commissioners 
of  Stamps  and  Taxes,  and  be  a  record 
there.] 

Notwiihttanding  that  section,  upon  at- 
tention to  the  acts,  it  is  submitted,  diat 
the  Crown  may  proceed  to  recover  this  in 
the  ordinary  mode,  as  they  may  any  other 
debt.  By  the  43  Geo.  3.  c.  99.  b.  9,  the 
commissioners  are  to  meet  annually,  and 
appoint  assessors  of  the  duties  of  the  dif- 
ferent parishes  and  places,  who,  upon  a 
certain  day,  are  to  bring  in  their  certifi- 
cates of  assessments  in  writing,  verified 
upon  their  oaths ;  and,  at  the  tame  time, 
they  are  to  return  the  names  of  two  per- 
sons to  be  collectors.    By  the  12th  sec- 


tion, the  assessments  delivered  in  by  the 
assessors,  shall  be  signed  by  the  commis- 
sioners ;  and  they  shall  also  sign  three  du- 
plicates of  the  assessments,  and  deliver 
them  to  the  collectors,  with  warrants  under 
the  hands  of  the  commissioners  for  col- 
lecting the  same,  upon  which  the  collectors 
are  to  make  demand  of  the  sums  changed 
upon  the  respective  parties  at  their  last 
places  of  abode;  and,  upon  payment,  to 

five  acqnittanoes,  which  shall  be  perfect 
isehargps,  &c.  By  section  20,  inspectors 
and  surveyors,  for  the  duties  under  the 
management  of  the  commissioners,  are  ap- 
pointed. Section  34  gives  power  of  appeal 
in  cases  of  surcharge  to  the  commissioners. 
By  section  29  their  decision  is  final.  Sec- 
tion 33  gives  the  collectors  a  power  of 
distraining,  upon  payment  of  the  duties 
being  refused,  and  of  selling;  and,  in  cer- 
tain cases,  of  imprisoning  the  parties.  By 
section  44  collectors  are  not  to  include  in 
the  schedule  of  defaulters  to  be  returned 
into  the  Exchequer  any  persons,  except 
upon  oath,  that  the  sum  for  which  such 
person  is  returned  in  defiinlt  is  due,  and 
wholly  unpaid.  Section  45  i> — (fully  set 
out  in  note).  Then  the  act  of  Uie  same 
year,  c.  161,  makes  further  provisions  upon 
this  subject,  but  the  only  material  section 
is  the  23rd  (3).  That  clause  first  directs, 
"  that  what  cannot  be  recovered  under  the 
proceedings  of  the  former  act,  shall  be 
recoverable  as  a  debt  Hue  upon  record  to 
his  Majesty."  The  course  taken  here  was 
in  accordance  with  thfit  act;  the  assess- 
ments were  made  and  delivered  to  die  col- 
lectors, and  a  schedule  of  defaulters  made, 

(3)  Section  tS.  "And  be  it  fbrtber  snaoMd, 
tbU  srary  uSMtment  to  be  mide  of  the  said  dnties 
ia  pursnsnce  of  tbii  set,  &e.,  shsU  be  in  force  for 
one  whole  yotr.  commoneing  from  tfao  ftth  of  April . 
tte.,  sod  the  dotisa  sbsll  ba  paid  by  qmrterly  ti»- 
sldiBSnts,  tu.,  and  it  diall  be  Inml  Jbr  the  re- 
spectiTecoBiniasioiiers,  or  any  two  or  more  of  then* 
and  th»j  ere  hereby  required,  as  soon  as  the  aa< 
seaament  shall  be  nude,  to  iiaue  out  and  deliver  to 
the  reapeetire  collectors,  their  warrants,  for  ths 
apeedv  and  effeotosl  lerrtn;  sad  oolleotiaf;  the 
Baid  duties,  aa  the  same  aball  become  pejable,  by 
quarterly  instalments  as  aforeaaid;  and  such  part 
thereof  as  cannot  be  ao  levied  and  collected  may  be 
recoverable  aa  a  debt  upon  record  to  the  Kin^'a 
Majesty,  his  heirs  and  sncceesors,  with  full  ooau 
of  sni^  and  all  charges  sttendite  the  same ;  and 
when  so  recovered,  the  said  doues  shall  bs  paid 
to  the  Receiver  General  in  aid  of  the  pariao  or 
place  aaawenble  (or  the  asms." 
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and  returned  to  the  commiwioner^  who 
made  a  copy  of  it*  and  returned  it  to  the 
Receiver  General,  by  whom  it  was  trant- 
mttted  to  the  Court  of  Exdiequer.  That 
remained  so  until  the  act  5  &  6  Will.  4. 
c.  20.  s.  13,  by  which  it  is  enacted,  **  That 
the  schedules,  instead  of  beingreturned  as 
before  into  hit  Majesty's  Court  of  Exche- 
quer by  the  Receiver  General,  should  be 
transmitted  by  him  to  the  Commissioners 
of  Stamps  and  Taxes,  and  deposited  at 
their  head  office."  It  has  been  contended, 
that  if  the  proceeding  here  had  been  by 
scire  fackut  the  defendant  would  have  been 
let  in  upon  the  merits ;  but  it  is  submitted, 
that  clearly  is  not  so;  and  the  only  quea- 
tion  would  have  been,  whethar  there  waa 
a  record.  .  But  this  enactment  did  not 
mean  that  the  proceeding  must  be  upon 
this  achedule  aa  if  it  were  a  record,  but 
only  that  the  production  of  the  parchment 
record  shall  be  conclusive  evidence,  and 
that  the  debt  shall  be  recoverable  as  a 
debt  on  record. 

[Lord  Abinoir,  C.  B. — It  is  possible 
to  conceive  that  particular  clauses  were 
drawn  by  persons  who  had  not  a  very  con* 
cise  and  accurate  knowledge  of  the  form 
of  proceeding  and  form  of  action;  and 
these  difficulties  probably  never  occurred 
to  them.] 

The  Crown  might  have  had  a  more  sum- 
mary remedy  by  extent,  or  actre  faaat 
upon  the  parchment  at  the  Stamp  Office. 

[Almesoii,  B. — If  you  had  proceeded 
in  that  way,  there  would  have  been  a  diffi- 
culty  as  to  the  evidence.  You  are  in  a 
difficulty  either  way.] 

But  in  neither  way  could  the  merits  of 
the  case  have  been  gone  into.  The  party 
may  appeal,  as  he  did  here,  in  an  earlier 
stage,  and  the  judgment  of  the  commit- 
sioners  is  conclusive. 

[Aldirsok,  B. — Yes ;  in  neither  way 
could  he  have  entered  into  the  merits.] 

[LoBD  Abikobb,  C.B.— The  43  Geo.  3. 
c.  161.  8.  S3,  requirea  the  commissionera 
to  issue  their  warrant  to  the  collector,  and 
such  part  as  cannot  be  collected  may  be 
recoveraUe  as  a  debt  on  record  to  the 
King— tjierefbre  the  record  was  a  record 
of  this  court.] 

Then  the  subsequent  act  says,  **  it  shall 
not  be  a  record,  but  shall  be  lodged  with 
the  commiasioners,  and  not  in  thia  court." 


If  it  were  a  record,  there  was  no  oeeaaioo  to 
say  it  should  be  condiuive  evid«Me ;  it  is 
made  conclusive,  by  express  words,  both 
of  the  sum  due  and  of  the  debult  of  pay- 
ment. 

[Loan  Abimobr,  C.B. — It  also  says  that 
the  schedule  shall  be  lodged  with  the  com- 
missioners, and  not  in  this  court ;  and  it 
is  to  be  conclusive  evidence  of  the  sum 
due  and  recoverable  upon  record.  The 
difficulty  is  upon  the  nature  of  the  action.] 

[Aldkrsom,  B. — Should  you  not  have 
file^  the  schedule  in  court!  How  can  the 
Court  proceed  on  a  record  whidi  is  not  ia 
court,  but  which,  by  the  act  of  parliameat, 
has  been  transferred  to  another  place  ?] 

The  l^ior  dear  worda  may  be  adojMed 
by  the  Court,  and  those  that  produce  the 
inoonvmieDce  be  rejected  aa  inapptieable. 

Prtcr,  contrft. — ^This  queatim  moat  de- 
pend upon  the  nature  of  the  debt, — the 
nature  of  the  proceeding  here  upon  the 
duty  given  by  the  l^slature,  and  the  old 
mode  of  enforcing  it.    The  debt  is  un- 
questionably in  its  nature  a  debt  of  record 
to  the  King,  and  to  be  recovered  aa  such. 
A  debt  of  record  to  the  Crown  ih  in  the 
nsture  of  a  judgment,  on  whidi  nothing 
further  is  to  be  done.    It  is  necessarily  a 
judgment.   The  Crown  may  have  mere 
aimple  contract  demands,  bat  they  casi 
have  no  debt  not  of  record.   It  haa  been 
aaid,  that  a  debt  upon  a  bond  ia  not  a  debt  of 
record ;  but  no  instanoe  can  be  adduced  of 
an  information  filed  by  the  King  to  reeorer 
abonddebt.  1*hiaismoredianabooddeltt, 
which  is  recoverable ;  it  is  sctuaUy  en* 
rolled,  though  now  in  the  head  Commu- 
sioner's  office  of  Stamps  and  Taxes,  inatead 
of  being  on  the  King's  RemembraDCcr*a 
side  of  this  court ;  hut  being  lodged  there, 
that  plaM  becomes  part  of  the  Court  of 
Exchequer.    Every  person  concerned  in 
the  collection  of  the  King's  revenue  ia  aa 
officer  of  this  Court,  and  imder  iu  coo- 
troul.    The  Crown  has  a  particular  procesa 
ff>T  the  recovery  of  ita  debta,  whidi  cooMt 
be  departed  from.  Expedition  in  recovery 
of  them  haa  alwaya  been  a  main  object. 
But  here  the  debt  is  delayed,  and  raked 
by  this  proceeding.   This  debt  lie*  in  d»- 
tress,  not  in  demand.    The  mode  of  pro- 
ceeding, and  much  useful  mitter,  as  to  the 
nature  of  the  debt,  is  to  be  found  in  Lord 
Chief  Baron  Oilbert'a  Trmtue  m  the  £^ 
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chequer,  p.  96  f  fVom  that  it  appears,  that 
proving  the  payment  is  of  no  consequence 
at  all.  The  party  cannot  be  diichafged  till 
be  has  bis  diacliarge  upon  record,  which, 
m  tlie  Exchequer  language,  is  called  a 
auietug.  By  this  the  nature  ortbe  King's 
oebt  is  clearly  shewn,  as  well  as  the  mode 
of  recovery ;  and  these  proceedings  ara 
informal,  though  they  may  have  been 
adopted,  as  it  is  said,  since  the  43  Geo.  3. 
What  is  the  meaning  of  the  words  "con- 
clusive evidence"  t  that  no  evidence  at  all 
is  to  be  gone  into ;  an  information  makes 
that  matter  in  pais,  which  is  already  of  re- 
cord. Lord  Chief  Baron  Gilbert  upon 
*  Uses,*  has  these  words,  **  For  debts  tn 
fieri  an  information  is  the  proper  course ; 
but  when  once  they  are  reduced  to  a  cer- 
tainty, the  proceeding  must  be  by  distress." 
And  also,  **  A  debt  recoverable  as  a  debt 
of  record  is,  in  other  words,  leviable  by 
di6  sheriff."  In  that  way,  he  translates 
the  words  "recoverable  as  a  debt  of  re- 
cord." From  these  words  it  will  appear, 
that  these  sums  are  now  to  be  considered 
bA  a  part  of  the  general  revenue  of  the 
Crown,  and  to  be  calculated  upon  as  so 
much  duty  to  be  recovered.  Blackstone 
and  other  writers  put  the  revenue  of  taxeis 
upon  the  ground  of  ancient  duties  to  the 
Crown,  which  were  leviable  without  any 
proceeding  at  all.  It  is  therefore  clear 
that  this  is  a  de6ned  and  settled  debt,  upon 
which  the  great  privilege  of  the  Court  of 
Exchequer  ought  to  be  executed,  for  "  its 
ajwedy  levy,  and  for  the  soonest  satisfac- 
tion of  the  King's  debt."  It  is  submitted, 
the  course  should  be  by  a  levari  at  once* 
It  is  clearly  intended,  that  that  writ  should 
supersede  every  other  process. 

[AiosasoK,  B. — ^That  turns  upon  the 
second  rule  of  the  43  Geo.  3,  which  says^ 
"That  every  such  schedule,  beii%  certified 
under  the  hand  of  the  Receiver  General, 
or  his  deputy,  of  the  county  or  division 
where  the  said  arrears  accrued,  to  the  Court 
of  Exchequer  of  Westminster,  shall  be  re- 
ceived and  taken  as  sufficient  evidence  of 
a  debt  due  to  his  Majesty,  and  shall  be  a 
sufBcient  authority  to  the  Barons  of  the 
said  Court,  or  any  one  of  them,  to  cause 
process  to  be  issued  against  such  defaulters 
named  in  the  said  schedules,  to  levy  the 
whole  sum  in  arrear  and  unpaid  by  such 
defaulters ;  and  the  sheriff,  or  other  officer 
New  Series,  VII.— Excheq.  Pi. 


to  whom  the  same  process  shall  be  directed, 
shall,  without  delay,  cause  the  whole  sum 
in  arrear  to  be  levied."  Therefore,  upon 
the  schedule  being  returned,  there  is  an 
express  power  to  issue  a  levari  facias..^ 

The  same  writ  is  to  issue  in  all  similar 
cases,  and  the  debts  to  ha  recovered  as  of 
record. 

[LoBD  Abihoeb,  C.B. — The  proper  pro- 
cess for  recovering  a  debt  of  record  by  the 
Crown  is  a  lemri  facias;  and  if  the  party 
against  whom  it  issues  has  equitable  pleas 
to  plead,  he  may  plead  thehi,  or  apply  by 
motion,  which  is  the  more  ordinary  case, 
to  remove  the  hands  of  the  sheriff,  and  let 
in  the  equitable  claim;  but  the  point  that 
arises  here  is  this — whether  in  the  con- 
struction of  this  statute  the  Crown  has  not 
a  right,  if  it  thinks  fit,  to  resort  to  the  po- 
pular form  of  action  for  the  recovery  of  a 
debt  of  record.] 

Secondly,  as  to  the  acts  of  parliament. 

[Aldebsoit,  B. — ^The  question  is,  whe- 
ther the  sch^ule  does  not  prove  all  the 
facts  contained  in  the  infornution.  The 
act  says,  "  that  the  sdiedule  shall  be  con- 
clusive evidence  of  the  debt  due  and  ow- 
ing," and  it  can  only  be  due  and  owing  if 
those  facts  exist.] 

By  the  43  Geo.  3.  c.  09.  s.  S3,  a  power 
of  distress  is  given  where  payment  has  been 
refused.  By  the  35th  section,  when  per- 
sons remove  without  paying  their  taxes, 
that  fact  is  to  be  certified  to  the  commis- 
sioners of  the  place  where  the  party  can 
be  found,  which  commissioners  are  to  cause 
the  amount  to  be  levied,  and  paid  to  the 
collector  of  the  parish  where  the  assess- 
ment was  made.  Then  the  41st  section  is 
materia :  by  it  collectors  refusing  to  at* 
tend  commissioners  with  their  usessments 
are  to  forfeit  SQL ;  and  if  there  is  money 
in  the  hands  of  the  collectors,  which  cannot 
be  recovered  under  the  hand  of  the  com- 
missioners, or  the  commissioners  shall  neg- 
lect to  issue  such  warrant,  the  amount 
shall  be  recoverable  as  a  debt  upon  record. 
That  clause  shews  that  the  Crown  has 
taken  an  express  distinction  between  those 
duties  which  are  recoverable  as  matters  of 
record,  and  those  which  are  recoverable 
by  information.  In  the  45th  section  a 
distinction  is  taken  between  the  person  and 
the  parish,  and  it  makes  express  provision 
that  care  shall  be  taken  that  all  sums  that 
2K 
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•re  in  orrear  and  unpaid,  may  be  speedily 
recovered.  Then  the  47th  section  requires, 

that  where  there  has  been  a  failure  in 
assessing  the  duties  or  returning  the  dupli- 
cates, the  Receiver  General  shall  certify 
the  same  to  the  Barons  of  the  Exchequer, 
with  the  names  of  the  commissionerst  as- 
sessors, &c.,  who  shall  be  respectively  lia- 
ble to  process  from  time  to  time  by  writ  of 
distringtu."  Then  comes  the  act  A  &  6 
Will.  4.  c.  HO,  upon  which  it  is  expressly 
admitted  that  this  proceeding  is  founded. 
Now,  it  it  submitted,  that  by  the  ISth 
sectioDj  the  head  office  of  the  Commis- 
sioners for  Stamps  and  Taxes  is  made  an 
office  of  this  court,  by  requiring  what  was 
formerly  delivered  here,  to  be  now  trans- 
mitted to  that  office. 

[Aldeeson,  fi. — You  say,  that  when  it 
was  in  the  Receiver  Greneral's  hands,  it  was 
in  the  Court  of  Exchequer;  but  the  act 
says,  that  the  Receiver  General  is  to  retam 
it  into  the  Court  of  Exchequer.] 

It  is  not  attempted  to  go  ao  far  as  that. 

[Lord  Abihobr,  C.  B. — You  contend 
that  it  was  the  intention  of  the  act  to  give 
now  to  a  document,  that  is  not  actually 
brought  into  court,  the  same  force  and 
effect  as  formerly,  when  it  was  brought 
into  court.] 

The  delivery  into  the  Stamp  Office  meant 
a  delivery  into  court.  The  latter  part  of 
the  ISth  section  aiys,  that  the  schedule 
"  shall  be  conclusive  evidence  against  any 
person  named  therein,  &c.,  and  i^ainst 
every  parish,  &c.,  and  every  such  sum  ahall 
be  recoverable  as  a  debt  upon  record,  with 
full  costs  of  suit,  and  all  charges  attending 
the  same."  If  that  is  compared  with  the 
language  of  the  levari  Jacku  and  distringas^ 
it  is  conclusive  that  this  proceeding  by 
informaii<m  is  erroneous ;  the  making  it 
of  record,  is  the  foundation  for  that  im* 
mediate  and  speedy  process,  which  it 
throughout  contemplated.  When  it  it 
shewn  that  there  is  a  ditUnction  taken  in 
thit  very  act,  it  it  to  be  said,  "  pray  pro* 
eeed  by  informadon,  and  do  not  let  these 
penalties  be  by  reoord"?  The  act,  in  fact, 
•ayt,  "  Wherever  we  say  a  debt  shall  be 
recovered  as  a  matter  of  record,  you  ahall 
issue  a  hvari  facias  or  dittrntgas,  but  you 
shall  not  recover  as  a  matter  in  pait,'^ 
Upon  the  whole,  it  is  submitted,  that  the 
construction  contended  for  is  in  aid,  rather 


tliAn  in  deterioration  of  the  riglit  of  the 
Crown,  as  to  the  mode  of  the  recovery  of 
its  debts ;  that  this  proceedii^  is  not  only 
repugnant  to  a  sound  construction  of  the 
acts,  hut  also  at  variance  with  all  the  re- 
cognised practice  of  the  revenue  laws ; 
and  that  this  rule  must,  therefore,  be  made 
absolute. 

The  SoUcilor  Gntrml  replied. 

Cur.  ado*  mtft. 

And  now  the  judgment  of  the  Court  was 
delivered  by — 

Lord  AaXMaiB,  C.B. — ^Tbit  was  an  te- 
formation  filed  by  the  Crown ;  not  par- 
porting  to  be  filed  upm  wiy  docomenl 
or  any  record,  stating  that  the  defendant 
had  been  assessed  in  certain  taxes,  tsd 
that  a  warrattt  bad  issued  against  him 
signed  by  the  commissioner*,  but  that  the 
sum  had  not  been  nor  could  be  collected 
under  it,  and  that  the  same  remained  due 
and  in  arrear  and  unpaid,  whereby  an  ac- 
tion had  accrued,  &c.  The  information 
was  supported  at  the  trial  by  the  pro- 
duction of  the  assessment  ittelf  from  ^ 
Tax  Office,  in  whidi  the  party  appeared 
at  in  arrear  for  the  sum  tonght  to  be 
eovered.  It  wat  contended,  on  ifa  part 
of  the  Crown,  that  by  the  statute  S  8t$ 
Will.  4.  c.  20.  t.  13,  thit  anettment  was 
mtde  condusive  evidence ;  but.  on  the 
other  hand,  it  was  objected  by  Mr.  Price, 
that  the  same  section  made  the  debt  re- 
coverable as  a  debt  of  record,  which  eomH 
only  be  recovered  by  scire  /adMt,  extent, 
or  by  filing  an  information  upon  the  re- 
cord itaelf.  My  impression  ortginaUy,  at 
the  trial,  was,  Amt  the  objection  most  pre« 
vail ;  we  have  taken  time  to  consider 
and  have  come  to  the  conclusiim,  with 
some  reluctance,  that  the  objection  matt 
succeed,  and  that  a  verdict  oi^ht  to  be 
entered  for  the  defendant.  It  it  very  n* 
markable  that,  by  thit  aet  of  parlittnent^ 
the  assestments  Uiat  nted  to  he  iretamed 
into  this  court  are  noir  returned  to  tin 
Committionert  of  Taws,  and  are  to  be 
kept  there ;  and  yet  the  person  who  ia  im 
arrear  is  made  liable  to  pay  the  arrear  na 
a  debt  upon  record.  The  document,  wbidi 
It  made  returnable  by  the  act  of  parlia- 
ment, ii  kept  by  the  oomnrissioners  in  So- 
merset House ;  and  though,  doubtlesa,  tbc 
object  of  tlie  act  was  very  correct,  it  it 
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nry  unlortunate  diat  the  words  "  iball  be 
recorcnible  as  a  debt  npon  record"  wers 
used.  We  know  of  no  means  to  recover 
it  as  a  debt  upon  record,  but  by  scire  fa- 
eimt,  or  extent,  or  filing  an  information 
upon  the  record  itielf.  Here,  there  is  no- 
thing stated,  but  that  there  was  an  assess- 
ment and  a  warrant. 

Ferdici  for  the  defendant. 


EDMUNDS  tf.  CATBS. 


1838.  \ 
June  5.  } 

Co$t9 — Notice  of  Taxation. 

i/oliaqf  taxation  given  beforemmefehckt 
P.M.,  for  twelve  o'clock  on  the  foUamng 
dofft  u  a  good  "  one  dtw's  notice"  mthin  tSe 
ntle  Trimiig  term,  1  WilL  4. 

Knomle*  moved  to  set  aside  the  taxation 
of  coats.  Notice  of  taxation  was  given 
aflter  eight  o'clock,  p.m.,  on  Friday,  for 
twelve  o'clock  next  day ;  and  he  submitted 
that  this  was  not  **  one  day's  notice"  within 
the  rule  Trinity  term,  1  Will.  4.  But— 

The  CovKT  said,  that  auch  a  notice, 
given  any  time  before  nine  o'clock,  p.m.,  of 
one  day,  was  good  for  the  following  day ; 
and  therefore 

Aafe  r^fiutd. 


CaOTTHBB  V.  ELWELL. 


1838.  \ 

June  7.  / 

Coste  of  Witnetses — Several  Issues, 

Where  a  defendant  succeeds  on  some  of 
several  tfiuei,  he  mil  be  entitled  to  the  costs 
of  the  mtnetses,  who  are  called  exclusiveUf 
in  support  of  thou  ietuet,  but  not  of  those 
who  are  subpoenaed  or  examined  to  Msprooe 
the  iasuee^mndfor  the  pUuntf^. 

The  defondant  had  succeeded  upon  two 
of  the  issues  raised  in  this  cauae,  and  daim- 
ed  to  be  allowed  the  eosts  of  certain  wit- 
nesses in  respect  of  them.  The  Master 
refused  to  allow  their  costs  without  an  affi- 
ilaVit  of  increase,  to  the  effect  that  "  they 
were  material  and  necessary  in  support  of 
those  issues,  and  that  their  evidence  did  not 
Hp^y  in  any  d^ree  to  the  issues  found  for 
the  plaintiff.*'  The  defendant  tendered  an 


affidavit,  stating,  that,  "although  their  evi- 
denoe,  referred,  to  a  certain  extent,  to  the 
issues  found  against  the  defendant,  still 
that  the  said  witnesses  were  subpcenaed  by 
the  defendant  principally  and  specifically 
with  the  view  to  support  the  issues  found 
for  the  defendant,  and  that  such  witnesses, 
in  the  judgment  and  belief  of  the  depo- 
nent, spoke  only  gea«rally,  and  not  mate- 
rially to  the  issues  found  against  the  de- 
fendant." Hie  Mastert  eonsidering  this 
affidavit  insufficiett,  disallowed  the  costi 
of  the  witnesses. 

Lee  moved  for  a  rule,  calling  on  the 
Master  to  review  his  taxation. — ^awAl  v. 
HWe(l)  is  in  point.  The  Court  of  Com- 
mon Pleaa  there  held,  that  a  defendant  is 
entitled  to  the  costi  of  witnesses,  called  to 
establish  the  issues  on  which  be  eventually 
aucceeds,  though  they  may  also  give  evi- 
dence incidentally  on  the  other  parts  of 
the  caae  ;  and  the  test  aeems  to  be,  what 
is  the  issue  to  which  their  evidence  is  sub- 
stantially directed  ?  That  case  recognised 
and  adopted  the  principle  laid  down  to 
the  same  effect  in  Rkkardt  v.  CoAen  (2) 
and  Eadet  v.  Everatt  (8). 

Aldeesok,  B. — I  do  not  understand  the 
meaning  of  the  expression,  that  the  wit< 
nesses  were  subponaed  **  spedficaUy"  with 
a  view  to  the  issues  found  for  the  defen- 
dant. In  Eadei  v.  EmraU,  it  waa  sworn 
that  they  were  subptnnaed  "  exclusively" 
for  such  issues.  Neither  is  it  here  stated 
that  they  were  not  examined  in  diief,  with 
reference  to  the  other  issues.  And  if  they 
were  used  to  disprove  any  part  that  has 
been  found  for  the  plaintiflT,  how  can  the 
defendant  have  the  costs  of  them  ?  The 
only  definite  rule  is  that  laid  down  in 
Lamder  r.  Z)tcA(4),  that  the  defendant  is 
not  to  be  allowed  the  coats  of  witnesses 
called,  as  well  to  disprove  the  issues  found 
for  the  plaintiff,  as  to  prove  those  found 
for  the  defendant 

Rule  refused. 


ci' 


1)  SBiBg.  N.C.  534;  s,  e.  6Lnr  J.Rep.(iiA) 
'.  136. 
(t)  1  Dowl.  P.C.  633. 

(S)  3  Dotrl.  P.C.  €87;  8.  0.  *  Law  J.  TLvp. 
(v.i.S  Esch.  tti. 

(4)  tDowl.P.C.S33iS.cSUwJ.IUp.(NX) 
£xch.  140. 
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t         ,  1     ^  JOMSt  AND  0THBB8  t).  SENIOR. 

June  11>  J 

Pica — MtUterofDuekttTge — RepUeatwnf 
De  Injurid, 

Atsamptit  by  the  indorters  agmtut  the 
acceptor  of  two  biUs  of  exchange,  for  SOOL 
and  220i.  each,  drawn  by  J.  Mabwry,  upon 
and  accepted  by  the  defendant,  and  payable 
two  months  after  date  to  the  drawer's  order, 
and  by  him  iridorsed  to  the  plaintiffs. 

Plea,  that  before  the  acceptance,  the  said 
defendant  was  indebted  to  Mabury  in  8072., 
and  that  the  bills  were  accepted  in  respect  of 
520/.,  parcel  of  those  debts,  and  that  after 
the  acceptance,  and  before  the  bills  nere  datt 
the  defendant  being  also  indebted  to  divert 
other  fermn*t  and  beit^  in  d&ffiadiies,  made 
a  eompotition  mth  his  creators,  to  pay  to 
them  before  the  \st  of  March  then  next,  a 
eum  of  7  s.  in  the  pound  uptw  their  respective 
debts,  which  composition  was  to  be  in  full 
satisfactioH  and  discharge  of  all  his  debts, 
including  those  to  Mabury,  and  was  to  free 
the  defendant  from  any  smt,  ^c.  in  respect 
of  any  of  them.  It  then  stated,  that  the 
several  creditors,  on  receipt  of  the  composition, 
were  to  deliver  up  to  the  defendant,  all  bonds, 
Wis,  rtotes,  or  other  securities  given  Am 
in  respect  of  such  debts.  It  then  averred 
payment  of  the  amount  of  con^sition  upon 
the  debt  of  Mabury,  to  one  Fellowes  for 
M^mryt  of  which  he  had  noticef  and  was 
then  requested  to  deliver  up  to  the  dtfendant 
the  Inlls  m  the  declaration  men^ned ;  and 
thereupon  that  Mabury  requested  the  defen^ 
dantt  and  he  agreed  that  Mabury  should 
have  further  time  to  deliver  up  the  bills.  It 
then  averred  payment  of  the  amount  of 
cmnposition  to  the  other  creditors.  It  then 
contained  an  averment,  that  afterwards, 
and  before  the  commencement  of  the  suit, 
Mabury  paid  to  the  plaintiff's  divers  sums  of 
money,  suj^cient  to  discfiarge  and  satisfy  all 
consideration  whatever,  in  respect  of  the  m- 
(lorsement  of  the  bills  in  the  declaration  men- 
tioned, and  all  sums  of  money  whatsoever 
then  due  from  or  by  Mabury  to  the  plaintiffs, 
in  respect  of  the  said  bills,  or  either  of  them, 
orotmrwise,on  the  stud  Mabury,  to  mt,^c,, 
in  fiUl  satisfaction  and  discharge  of  the  same 
bias,  and  of  all  claim  and  demand  whatso- 
ever, in  respect  of  them  or  either  of  them,  or 
otherwise,  and  so  that  the  plaintiff's  became 


and  were  holders  (f  the  biUs  withomt  any 
consideration,  and  in  fraud  of  the  defendant 
and  his  creditors;  concluding  with  a  veryt- 
cation.  To  this  the  plaint^  replied  de  in- 
juril.: — Held,  upon  special  demurrer,  that 
the  replication  was  bad,  as  the  plea  eeiUaimed 
matter  of  Recharge,  and  not  wure  matter  of 
excuse  only. 

Assumpsit.  The  first  count  was  upoo 
a  bill  of  exchange,  dated  the  20th  of  De- 
cember 1 834,  drawn  by  one  Joseph  Ma- 
bury, (by  John  Mabury,  his  agent,)  npon 
and  accepted  by  the  defendant*  for  300/., 
payable  two  months  after  date,  to  the  order 
of  Joseph  Mabury,  and  indorsed  by  him 
to  the  pluntiflRi. 

The  second  count  was  i^n  a  nmnar 
bill  between  the  aaifie  parties,  for  SttOL, 
dated  December  ft*,  18S4. 

The  first  two  pleas  d«iied  the  indorse- 
ment by  Mabury,  «■  stated  in  the  first  and . 
second  counts. 

The  third  plea  was  as  follows : — The  - 
defendant,  for  a  further  plea  to  the  declara- 
tion, says,  that  before  and  at  the  time  of 
accepting  of  the  said  bills  in  the  declara- 
tion mentioned  as  aforesaid,  the  defendant 
was  indebted  to  the  said  Joseph  Mabury 
in  the  sum  of  807/.,  and  that  the  same  Irilk 
rrapectively  were  accepted  on  account  and 
in  respect  of  520/.  parcel  of  the  same 
debts ;  and  the  defendant  further  saith, 
that  after  the  accepting,  as  in  the  decla- 
ration mentioned,  of  the  said  biU^  and 
before  the  said  bills,  or  either  of  them, 
became  doe  and  payable,  according  to  the 
tenor  and  effect  thereof  respectively,  to 
wit,  on  the  lOtV day  of  February  18S5,  he, 
the  defendant,  was  also  indebted  to  dtvers 
other  persons,  (naming  them,)  in  divers 
sums  of  money,  and  then  was  embarrassed 
in  his  circumstances,  and  unable  to  pay  his 
debts  in  full ;  and  thereupon  the  defendant 
being  so  indebted  as  aforesaid,  by  a  certain 
instrument  in  writing,  then  made  by,  be- 
tween, and  among  the  said  Joseph  Mabury, 
and  the  said  several  otlier  persons  of  the 
first  part,  and  the  said  defendant  of  the 
second  part,  and  bearing  date  on  die  day 
and  year  last  aforesaid,  and  whidi  said  u- 
strument  was  then  subscribed,  as  «reQ  by 
the  said  other  persons,  who  then  respec- 
tively set  under,  thereunto,  and  opposite, 
to  their  respective  names,  the  respe^rt 
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amounts  of  tbeir  .sud  respective  debts*  as 
by  the  said  Joseph  Mabury,  who  then  set 
under,  theieuoto,  and  opposite  to  his  name* 
the  said  sum  of  8072.,  reciting,  that  the 
defendant  was  indebted  to  the  several  per- 
smu,  parties  thereto  of  the  first  part,  in  the 
several  sums  of  money  thereunder  set 
opposite  to  their  respective  names,  and 
that  a  proposal  had  been  made  by  the  de- 
fendant to  the  said  several  parties  thereto 
of  the  first  part,  and  agreed  to  by  tbem, 
that  the  defendant  should,  on  or  before  the 
let  day  of  March  then  next,  pay  to  the 
said  several  creditors,  in  mamier  tberdn- 
after  mentioned,  a  coniposition  of  7«.  on 
the  amount  of  their  laidt  respective  debts, 
and  that  the  defendant  should  relinquish 
and  transfer  to  and  for  the  benefit  of  the 
said  creditors,  certain  claims  of  him  the 
defendant,  upon  certain  mercantile  houses 
in  Great  Britain,  and  parts  abroad,  which 
composition  of  7«.  in  the  pouod,  and  trans- 
fer of  such  claims,  were  to  be  in  full  satis* 
fection  and  discharge  of  the  said  several 
debts  owing  to  the  said  creditors,  parties 
thereto  of  the  first  part  as  aforesaid,  who 
had  agreed,  in  consideration  thereof,  to 
enter  into  and  execute  that  instrument; 
and  further  reciting*  that  by  an  indenture, 
bearing  even  date  therewith,  the  defendant 
had  relinquished,  and  transferred  the  said 
seyerai  claims  to  the  said  creditors,  parties 
thereto  of  the  first  part,  in  consideration 
of  the  premises  and  of  the  said  composition, 
the  said  several  creditorsi  parties  thereto 
of  the  first  part,  did  thereby  for  themselves 
severally  and  respectively  promise  and 
agree  with  and  to  the  defendant,  that  after 
delivery  on  or  before  the  said  first  day  of 
March  then  next,  to  the  said  several  ere-* 
ditors,  or  any  one  or  more  of  them,  for  and 
on  account  of  the  rest,  of  the  said  inden- 
ture, bearing  even  date  therewith,  and  pay- 
ment on  or  before  the  said  last-mentioned 
day  to  the  said  several  creditors  parties 
thereto  of  the  first  part,  of  the  said  compo- 
sition of  7*.  in  the  pound,  on  their  said  se- 
veral debts,  in  manner  following— namely, 
5s.  in  the  pound,  in  cash,  and  Si.  in  the 
pound  by  the  defendant's  acceptances,  at 
six  months'  date,  with  a  sufficient  personal 
goarantie  for  the  due  payment  thereof,  and 
all  which  was  to  be  in  full  discharge  of  the 
said  several  debts,  owing  to  tfaem  respec- 
tively, by  the  defendant,  they,  the  said 


several  creditors,  or  any  of  tfaem,  their  or 
an^  oftheir  heirs,  executors,  administrators, 
principals,  partners,  or  assigns,  should  not 
nor  would  sue,  arrest,  attach,  imprison,  or 
prosecute  the  defendant,  his  heirs,  executors 
or  administrators,  or  his  or  their  lands  or  te- 
nements, goods  or  chattels,  or  any  of  them, 
for  or  op  account  of  any  accounta,  claims,' 
debts,  or  demands,  whatsoever,  then  due  to 
or  claimed  by  them,  or  any  of  them,  from 
the  defendant;  and  that  in  case  they -or  any 
of  them,  th6  said  several  creditors,  parties 
thereto  of  the  first  part,  their  or  any  -f^ 
their  heirs,  executors,  administrators,  or 
assigns,  principalsi  partners,  or  assigns^ 
should  act  contrary  thereto,  tiiat  instrument 
should  be  a  full,  absolute,  and  suflBcient 
release  and  disi^arge  of  uid  for  such  ac- 
counts, claims,  debts,  and  demands,  and 
the  defendant,  his  heirs,  executors,  and  ad- 
ministrators, and  his  and  their  lands  and 
tenements,  goods  and  chattels,  should  be 
for  ever  acquitted,  released,  and  dischai^;ed 
therefrom  ;  and  that  instrument  might  be 
pleaded  in  bar  to  any  action  or  suit  accord- 
ingly. And  also,  that  they,  the  aaid  seve- 
ral creditors,  parties  thereto  respectively, 
should  and  would,  on  tender  or  payment  of 
the  composition  aforesaid,  give  up  and 
deliver  to  the  defendant,  his  emecutors, 
administrators,  or  asugns,  all  bonds,  bills, 
notes,  and  other  securities  held  by  them, 
the  said  several  creditors  respectively,  for 
or  in  respect  of  their  said  several  debts, 
save  and  except  any  such  to  which  there 
might  happen  to  be  parties  jointly  or  col- 
laterally liable.  And  the  defendant  further 
says,  that  by  a  certain  indenture,  bearing 
even  date  with  the  said  instrument  in  writ- 
ing, and  then  made  between  the  defendant 
of  the  one  part,  and  Richard  Saunders  and 
J.  Bishton  of  the  other  part,  and  then 
sealed  with  the  seal  of  the  defendant,  he, 
the 'defendant,  assigned,  relinquished,  and 
transferred  to  the  said  R.  Saunders  and 
J.  Bishton,  the  said  claims,  of  him,  the  de- 
fendant, upon  the  said  mercantile  houses 
in  Great  Britain  and  parts  abroad,  to  and 
for  the  benefit  of  the  said  creditors, 
parties  to  the  said  iiutrument  in  writing. 
And  the  defendant  further  says,  thst 
afterwards  and  before  the  1st  of  March 
1835,  to  wit,  on  the  said  10th  of  February 
1835,  the  defendant  delivered  the  said  in- 
denture to  divers,  to  wit,  two  of  his  said 
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creditors,  to  wit*  the  raid  R.  Saunders  and 
J.  Bishton,  on  account  of  the  rest  of  his 
■aid  creditors.  And  the  deiimdant  further 
says,  that  after  the  making  of  the  said  in*- 
strument  in  writing,  and  hefinre  the  said  1st 
of  March  ISS5,  he,  the  defendant,  at  the 
request  of  the  said  Joseph  Mabury,  paid 
to  a  certain  person,  to  wit,  one  William 
Fellowes,  for  the  said  J.  Mabury,  5s.  in  the 
pound,  on  the  debt  of  the  said  J.  Mabury, 
to  wit,  on  the  said  sum  of  8072.,  to  wit,  the 
sum  of  201/.  15c.,  and  then  and  before  the 
said  1st  of  March  1835,  to  wit,  on  the  said 
10th  of  February  1885,  at  thelike  request, 
also  delivered  to  the  same  person,  for  the 
said  J.  Mabury,  his,  the  defendant's,  ac- 
ceptance, with  a  sufficient  personal  gua- 
rantie  for  the  due  payment  thereof,  at  six 
months  date,  for  the  amount  of  2s.  in  the 
pound,  on  the  said  debt  of  the  said  J.  Ma« 
bury,  to  wit,  on  the  said  sum  of  807L,  to 
wit,  for  the  sum  of  80/.  14f.,  whereof  the 
said  J.  Mabury  then  had  notice,  and  then 
was  requested  to  deliver  up  to  the  defen* 
dant  the  said  two  IhIIs  in  the  declaration 
mentioned,  and  thereupon  the  said  J.  Ma* 
bury  then  requested,  and  the  defendant,  at 
the  request  of  the  said  J.  Mabury,  then 
agreed,  that  the  said  J.  Mabury  should 
have  farther  time  to  procure  and  deliver 
up  to  the  defendant  the  same  two  bills. 
And  the  defendant  further  says,  that  after 
the  making  of  the  said  instrument  in  writ- 
ing, and  before  the  said  1st  of  March  1 885, 
to  wit,  on  die  said  10th  of  February  1 885, 
the  defendant  pud  to  the  said  several  other 
creditors,  parties  thereto  of  the  first  part, 
the  said  composition  of  7s.  in  the  pound, 
on  their  said  several  debts  in  manner  fol- 
lowing— namely,  5s.  in  the  pound  in  cash, 
and  2«.  in  the  pound  by  tlie  defendant's 
acceptances,  at  six  months  date,  with  a 
Bufiicient  persMial  guarantie  for  the  due 
payment  thereof  respectively,  of  all  which 
premises  the  plaintifis  then  had  notice. 
And  the  defendant  avers,  that  afterwards, 
and  long  before  the  eommeneement  of  this 
■nit,  to  wit,  on  the  said  10th  of  February 
1 8Sfi,  the  aiud  J.  Mabury  paid  to  the  plain- 
tiffs, and  they  the  plaintifi  tlisn  received, 
fVvtn  and  mi  account  of  the  aaid  J.  Mabury, 
divers  sums  of  money,  in  die  whole  amoimt- 
ing  to  a  sum  sufficient  to  discharge  and 
satisfy  all  conuderation  whatsoever,  for  or 
in  respect  of  the  said  indorsement  of  the 


said  bills,  in  the  declarati«i  mentioned  ve- 
spectively,  and  all  sums  of  money  whatso- 
ever then  due,  firom  or  Iqr  the  aud  J.  If  a- 
bnry  to  the  plaint!^  in  reject  of  the  said 
bills,  or  eidier  of  than,  or  odwrwiae  how- 
soever, and  all  claims  and  demands  what- 
soever of  the  plaintiffii,  in  respect  of  the 
said  IhUs,  or  either  of  them,  or  otherwise, 
on  the  said  J.  Mabury,  to  wit,  the  sum  of 
£,000/.,  in  full  satiafitetion  and  diadiarge 
of  the  same  lulls,  and  oi  all  chum  and  de- 
mand whatsoever,  in  respect  of  them  or 
either  of  thera,  or  otherwiw ;  and  so  the 
defimdant  says,  diat  the  plaintiffii  dien  be- 
came and  firam  thenceforth  contomed  to 
be,  and  at  the  time  of  the  coaunenceinait 
of  this  suit  were,  tike  holders  of  the  smne 
hills  respectiveljr,  wiihoot  uiy  conndem- 
tion  whatever,  m  reflect  of  tbeir  being 
holders  of  the  sune  bills,  or  either  of  then, 
or  to  entitle  them  to  the  security  or  benefit 
thereof,  or  of  either  of  them  in  anywise, 
and  in  fraud  of  the  defendant  and  h^i  said 
creditors— -and  this  the  defendant  is  ready 
to  verify. 

Replication,  ek  mfttrid ;  to  which  there 
was  a  demurrer  and  joinder. 

The  points  set  down  for  ai^ument  by  the 
^aintina  were,  that  the  plea  is  ill,  becanae 
It  does  not  allege  that  Jose[di  Maboiy  was 
holder  of  the  bills  when  the  instmment  of 
eon^oBitimi  was  entered  into;  nor  that  the 
debt  was  discharged  by  die  corapositian ; 
nor  that  the  pbmdft  wem  otherwise  than 
bond  fide  holdws  for  valne ;  and  becaose  it 
must  be  taken,  that  the  p^rments  by  J. 
Kfabury  to  the  plaindfis  were  before  die 
bills  fell  due ;  and,  becaase  it  does  not 
idlege  that  J.  Mabury  paid  die  bills,  but 
merely  alleges,  that  be  paid  them  moniea 
sufficient  to  pay  them  ;  and  because  it 
alleges  an  insufficient  excuse  for  the  non- 
payment of  the  bills  to  the  plaindb. 

The  defendant's  points  were: — Thtttiie 
replication  is  ill,  because  it  purpom  to 
deny  die  excuse  rat  iq>  by  the  plea,  where 
no  excuse  for  non-Hymentof  the  biUs  when 
due  ia  alle^,  and  thon^  the  fden  ahewv 
matter  in  diachaj^  of  an  andtmra  liability, 
and  breadi  of  proiwse  to  nny,  acecHdii^  to 
the  tenor  and  effect  of  the  bills  and  indorae- 
menta.  Because  it  assumes,  that  the  ma- 
terial matters  of  the  plea  are  merely  ia 
excuse,  although  those  mattera  do  not  as 
pleaded  appear,  nor  are  by  any  matters 
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dleged  in  the  replkationi  sliewa  to  be 
merely  nutter  in  excuse.  Because  the  de- 
fendant has  hy  his  plea  shewn  and  claimed 
an  interest  in  the  bills  on  which  the  action 
is  founded:  and  because  die  repUcatiou  is 
double  and  multi&rions. 

J.  ffmdemmi  in  support  of  the  denuirrer. 
— This  replication  is  applicable,  as  the 
plea  does  not  consist  of  mere  matter  of 
excuse,  and  where  that  is  the  case,  de  in- 
jurid  is  not  Only  informal,  but  insensible* 
It  was  established  in  Crogate's  0036(1), 
"that  the  general  plea,  de  injurid  txtd  pro- 
pridt  is  proper,  when  the  defendant's  plea 
doth  consist  merely  upon  matter  of  ex- 
cnse*  and  of  no  matter  of  interest  what* 
soerer."  That  law  has  been  recognized 
in  all  the  subsequent  cases.  This  plea 
oontains  matter  of  discharge,  and  says,  in 
faet,  that  the  plaintifis  are  not  entitled  to 
reeorer,  because  they  have  received  satis- 
faction for  the  bill  from  the  drawn. 

[Pabxs,  B. — One  part  of  the  plea  seems 
matter  of  excuse,  and  another  part,  of  ac- 
cord and  satisfaction.  Would  it  be  good 
if  all  about  the  composition  were  struck 
out!] 

Probably  it  would  not,  as  the  drawer  must 
be  dischai^ed  as  well  as  the  plaintiffs.  It 
is  by  no  means  clear,  that  the  matter  respect- 
ing the  composition  does  not  amount  to 
matter  of  disdurge  i  as  regards  the  indor- 
sees, it  is  mere  matter  of  discharge ;  and  the 
early  part  is  as  mudi  a  plea  of  discharge, 
as  the  latter  is  of  accord  md  satisfaction— 
Imaes  T.  Farrar{i).  The  plea  ^ewa,  that 
tbere  was  no  ri^t  to  recover  upon  the  UIls 
when  tbey  becinne  due.  If  the  drawer  had 
sued  the  diefendant,  it  might  be  that  the 
replication  is  good,  but  not  as  regards  these 
plaintiffs.  If  it  is  doubtful,  whether  the 
plea  consists  of  mere  matter  of  excuse,  or 
of  discharge,  the  plaintiffs  may  not  con- 
strue it  in  the  former  sense,  and  use  this 
particular  traverse.  The  whole  plea  must 
be  matter  of  excuse,  to  justify  this  replica- 
tion. The  plea,  in  effect,  admits,  that 
when  the  bills  became  due,  the  plaintiffs 
might  have  sued  the  defendant,  and  does 
not  attempt  to  purge  the  breach  of  the 
defendant's  promise. 

<i)  8  Cokfl,66. 

(3)  1  Mm.  &  Wels.  6!i ;  a.c.  5  Law  J.  Rap. 
(II.S.)  Ezoh.  94. 


[Lord  Abimgir,  C.B. — The  plea  says, 
"and  the  defendant  avers,  that  aflerwar^" 
&c. ;  but  does  not  say,  "  and  after  the  b^ 
became  due."] 

The  plea  expressly  states,  that  the  said 
Joseph  Mabory  paid  the  plaintiff's  the  um 
of  2,0002.,  in  full  satisfacuon  and  discharge 
of  the  same  bills,  and  of  all  claim  and  de- 
mand whatsoever,  in  respect  of  them,  or 
either  of  them,  or  otherwise."  That  is  in* 
sensible,  unless  the  bills  were  due. 

[Parks,  B. — Therefore  you  say  it  is  an 
averment  of  payment  afVer  the  bills  became 
due.] 

Chantullt  contr^ — The  replication  Is 
good ;  and  it  cannot  be  contended,  that  it 
is  not  applicable  in  assumpsit— /mwcs  v. 
Farrar,  and  Gry/m  v.  YoUs  (S).  The  plea 
consists  of  matter  of  excuse,  and  shews  a 
cesser  of  all  consideraticm  on  the  part  of 
tbepIaintiSs.  Suppose  Uie  payment  to  have 
been  made  when  the  bill  was  running,  then 
it  is  clearly  matter  of  excuse — Reynolds  v. 
Blackburn  and  another  (4).  Payment  by 
the  drawer  might  be  an  excuse  for  non-pay- 
ment by  the  acceptor.  But  even  supposing 
this  were  a  payment  after  the  bills  became 
due,  a  payment  by  the  drawer  would  not 
discharge  the  acceptor ;  he  might  still  be 
sued  for  nominal  damages  on  his  breach  of 
contract, 

[Parke,  B. — The  plainti£&  have  been 
paid  all  the  money  in  respect  of  the  bills, 
and  accepted  it  in  satisfaction  *'of  all 
claims  and  demands  whatsoever,  in  re- 
spect of  them,  or  either  of  Uion,  or  other- 
wise."] 

They  received  from  fuid  on  account  of 
Mabury.  The  wh<At  of  the  languwe  has 
reference  to  Mabury.  Where  the  emct  of 
the  plea  is  to  destroy  the  consideration,  or 
shew  that  none  ever  existed,  that  is  matter 
of  excuse — Isaacs  v.  Farrar.  Here,  there 
is  a  composition  with  the  drawer  *hile  the 
bill  is  running,  to  which  the  plaintiffs  are 
not  privy.  It  is  then  necessary  that  the 
plea  should  go  on  and  destroy  the  con- 
sideration between  the  drawer  and  the 
plaintiff's,  and  so  it  alleges,  "  that  the  plain- 
tiff then  became,  and  from  thenceforth 
continued  to  be,  and  at  the  time  of  the 

(3)  S  Bing.  N.C.  579}  «.  o.  5  Uw  J.  lUp.  (h.i.) 
CP.  164. 

(4)  6  Dowl.  19. 
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connnencemcnt  of  this  suit,  were  holders 
of  the  same  bills  respectively,  without  any 
consideration  whatever,  for  or  in  respect 
of  their  being  holders  of  Uie  same." 

Pakki,  B. — It  18  no  more  than  a  plea  of 
accord  and  satisfaction,  by  matter  that  has' 
arisen  since  the  bills  became  due.  The 
meaning  of  the  plea  must  be  taken  to  be, 
that  since  the  bills  became  due,  Mabury 
has  paid  monies  in  full  satisfaction  of  them. 
But  it  is  said,  that  the  plaintiffs  might  hold 
the  bills  as  trustees  for  Mabury.  f  am  not 
sure  that  the  plea  discloses  enough  to  place 
them  in  that  situation.  It  is  in  substance 
a  plea  in  discharge.  I  am  not  sure  the  plea 
would  not  be  an  answer  to  the  action,  if 
the  last  averment  stood  alone.  That  clearly 
is  not  matter  of  excuse.  The  plaintifi^ 
liad  better  amend. 

Lord  Abwobr,  C.B.  and  Aldbrson,  B. 
concurred. 

Leaoe  to  imend. 


1888.     \     HATWASD  D.  OIFPARD  AMD 

June  6,  )  OROVB. 

Cost* — Parties — Jurudictwn* 

The  Court  mil  not  interfere  to  make  a 
stranger  to  the  record  pay  the  costs  of  an 
actum,  though  he  is  swstanliaUy  a  party 
to  it, 

A  rule  had  been  obtained  fay  Jervis,  call- 
ing  on  one  George  Spencer  to  shew  cause 
he  should  not  pay  forthwith  to  the 
defendant,  the  sum  of  IIXL  4s.  Sd.,  the 
amount  of  the  taxed  costs  on  judgment  as 
in  case  of  nonsuit,  in  this  cause,  and  also 
the  costs  of  the  application.  The  defen- 
dant Oiffard  was  clerk  to  the  Trustees  of 
Tothill  Fields,  acting  under  ^n  act  of  par- 
liament, for  paving,  lighting,  and  improving 
the  district  called  Tothill  Fields ;  and  the 
other  defendant,  Crrove,  was  a  constable, 
employed  by  the  trustees  in  making  a  dis* 
tress  for  rates,  upon  certain  premises  in  the 
district,  occupied  by  the  pluntiff,  as  tenant 
of  Spencer.  The  distress  so  made  was  the 
fouudation  of  the  present  action,  and  the 
affidavits  alleged  a  variety  of  facts,  to  shew 
that  Spencer  was  the  real  plaintiff,  and  not 


Hayward,  who  was  a  pauper,  and  had  ab- 
sconded. 

Rogers  shewed  cause,  and  contended, 
that  were  was  no  authority  for  making  a 
person  not  a  party  to  the  record,  liable  for 
the  costs  of  the  action.  That  in  case  where 
security  for  costs  is  prayed  and  obtained, 
the  rule  is  only  for  a  stay  of  proceedings 
— Adanu  v.  Bwmn  (1),  and  that  the  prac- 
tice in  ejectment  afforded  no  analogy.  He 
cited  Berkeley  v.  Divtery  (jf),  where  the 
principle  is  explained. 

Jervis  and  Turner,  contri. — The  sub- 
stantial party  should  be  made  responsible 
for  costs,  as  is  frequently  done  in  eject- 
ment. In  Hentett  v.  Tregonning{S\  an  ^ 
plication  similar  to  the  present  was  heard, 
in  an  action  of  trespass ;  and  though  it  was 
refused  for  the  insufficiency  of  the  affida- 
vits employed,  yet  no  question  was  made 
as  to  the  jurisdiction  or  power  of  the  Covit 
to  grant  it 

Lord  Abihobr,  C.B. — If  this  matter 
were  to  be  determined  on  general  jnia- 
ciples  of  equity,  there  can  be  no  doubt  chat 
we  ought  to  grant  this  rule.  But  courts  of 
law  have  no  authority  over  those  who  are 
not  parties  to  the  record,  unless  it  be  in  tb^ 
case  of  officers  of  their  own  courts,  ox 
where  it  is  shewn,  that  the  party  against 
whom  the  application  is  made,  has  been 
guilty  of  some  crime  or  ctmtcmpt.  Hvn, 
all  that  is  shewn  is,  that  Spencer  is  inter- 
ested in  the  cause.  The  cases' where  this 
interference  by  die  Court,  or  something 
like  it,  is  permitted,  are  cases  of  exceptiDo. ; 
and  even  there,  die  order  is  made  in  Uk 
cause,  and  the  immediate  tbii^  Com- 
manded is  a  stay  of  proceedings,  by  which 
means  the  ulterior  object  of  a  security  for 
costs  is  obtained.  So,  in  ejectment,  the 
form  of  the  action  is  based  upon  a  fiction, 
and  the  Courts  take  notice  of  the  real  par^. 
But  the  general  rule  is,  that  courts  of  ja»- 
tice  have  no  power,  except  over  parties  to 
the  record. 

Rede  duckargti. 

<1)  9Biiig.81;  ■.o.lUwJ.IUp.(B.s.)CJ*. 
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1SS8.  \  rimin  o.  tRb  oriat  westbrh 

May  SO. /  RAILWAY  cohpahy. 

Con^aetuMim — Default  in  Payment  of— 
Pleadings. 

The  WeetemRaiheayAet,  1  Vv:t.cAQ7. 
«.  C8.  etMdccI,  **  that  wkerau  the  intended 
railway  and  works  are  intended  to  pau 
nearly  contiguou*  to  m  maneion  house  and 
twehe  acres  lami  belonging  to  WiUiam 
Penney,  Esq.,  be  it  enacted,  that  in  case  the 
said  WilUtm  Penney,  by  notice  m  writmg, 
shall  require  the  company  to  purchase  the 
said  mansion  house  and  land,  U  shall  be 
lawful  for  them,  and  they  are  reqmred,  to 
treat  for  the  purchase  thereof,  and  for  the 
eompenmtion  to  be  made  to  the  said  niltiam 
Penney,  his  heirs,  executors,  administraiorsi, 
and  eusigus,  in  respect  of  the  same ;  and  in 
case  the  parlies  shall  not  agree  as  to  the 
tetlme  or  the  eomptrtsatien  to  be  given,  them 
the  amount  shall  be  ascertained  by  the  ver* 
diet  of  a  jury,  m  the  manner  pronded  by  a 
farmer  act;  and  in  eate  defintU  shall  be 
made  Ay  lAeeoii^Mmy  m  payment  of  the  sum 
or  emns  to  be  setttedj  md  agreed  upon,  or 
aseerUuned  by  the  verdict  of  a  jury,  for  the 
space  of  tm  calendar  months  after  the  same 
shall  hane  been  settled,  agreed  upon,  or 
awarded,  then  it  shall  be  lawful  for  the 
person  to  whom  such  money  ought  to  be  paid, 
to  sue  for  and  recover  the  same  by  action  of 
debt  in  any  of  Her  Mtgestifs  courts  at 
Wettnunster,"  Under  this  section,  a  jury 
had  been  imparuUed,  and  awarded  the  sum 
of  7,b0il.  as  compensation  to  the  plaintiff", 
for  which  this  action  of  debt  was  broiuht. 
The  declaration  stated,  that  the  plaintiff,  by 
a  notice  in  writing  leh  at  the  c&ce  if  the 
defendants,  reqiured  them  to  purchase  a  cer- 
Uun  mansion  house  and  land  belonging  to 
lam,  the  saidptmn^,  and  MenlmtM  m  ike 
act  of  parliament*  It  then  stated  tie 
moning  of  the  jury,  and  that  they  gave  a 
verdict  for  7,B0Sl.,  as  compensation  to  the 
fdmtUig';  <md  that  long  before  the  com- 
mencement of  this  suit,  two  calendar  months 
had  elapsed  after  tfu  time  at  which  the 
ammaU  had  been  awarded ;  that  the  defen- 
dants  had  not  paid,  but  therein  had  wholly 
failed  and  made  default.  Pleas,  that  from 
the  time  when  compensation  was  so  awardedt 
the  d^endants  had  always  been  ready  to  pay 
the  smn,  upon  theptaintiff' smaking  or  shew- 
ing d  good  and  siffficienl  title.  SecmuUyt 
Nbw  Sbkibs,  VII.— ExcaEQ.  PL. 


that  at  the  time  when  the  jury  ascertained 
the  stud  sum  of  7,50fil.,  and  from  thence 
hitherto,  the  plaintiff'  had  not  any  good  and 
sufficient  title  to  the  mansion  house  and  land. 

Held,  upon  demurrer  to  the  pleas,  that 
the  declaration  was  insufficient,  in  not  ra^ 
dently  shewing  a  default  of  payment,  pur- 
euaiiU  to  the  act  of  parliament,  Hpoa  wkiek 
d^suk  alone  the  action  of  deU  was  num- 
tainable. 

Semble.  thU  the  words  "  belonging  to 
JVilliam  Penney,  Esq."  were  not  conchisive  of 
the  plaintiff's  title,  so  as  to  dispense  with  the 
necessity  of  his  shewing  it,  before  the  sum  far 
compensation  was  paid  to  him. 

Debt.  The  declaration  atated,  that 
heretofore,  and  after  the  making  of  a  cer- 
tain act  of  parliament,  made  in  die  5  &  $ 
Will.  4,  intituled,  "An  act  for  making  a 
railway  from  Bristol,  to  join  the  London 
and  Birmingham  Railway  near  London,  to 
be  called  the  Great  Western  Railway,  with 
brandies  dierefrom  to  the  towns  of  Brad- 
ford and  Trowbridge,  in  the  cotmty  of 
Wilts,"  and  also  after  the  making  of  a 
certain  other  act  of  parliament,  made  in  the 
1  Victoria,  intituled,  "An  act  to  enable  the 
Great  Western  Railway  Company  to  ex- 
tend the  line  of  such  railway,  and  for  other 
purposes  relating  thereto,  the  plaintiflT, 
by  notice  in  writing  then  left  at  the  office 
of  the  defendants,  required  the  defendants 
to  purchase  a  certain  mansion  house  and 
land  belonging  to  him,  the  said  plaintiff, 
and  mentioned  in  the  act  of  parliament 
hereinbefore  secondly  mentioned ;  and 
whereas  the  plaintifTand  defendants  did  not 
thereafter,  nor  at  any  time,  agre'e  as  to  the 
value  of  such  mansion  house  and  land,  nor 
•a  to  the  compensation,  recompense,  or 
aatu&ction  to  be  made  to  the  plaintiflT  in 
respect  thereof^  of  all  which  premises  the 
defendants  afterwards,  to  wit,  &c.,  had 
notice  ;  and  whereas  also  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  the 
defendants  issued  a  warrant,  under  their 
common  seal,  to  the  sberiff  of  Middlesex, 
commanding  him  to  impanel,  summon,  and 
return  a  jury,  &c.,  qualified,  &c.,  to  be 
returned  for  the  trials  of  issues  in  Her 
Majesty's  courts  of  record  at  Westminster ; 
and  the  plaintiflT  says,  that  the  said  man- 
sion house  and  land  were  and  are  situate 
in  the  coimty  of  Middlesex;  and  that 
2L 
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neither  the  said  Blien6f  nor  bis  uader- 
iheriff,  at  the  time  of  giving  luch  notice  ai 
aforesaid  by  the  plaintiff  to  the  dcfeadahta, 
nor  at  any  time  before  or  sincet  was  one  of 
the  defendants,  nor  enjoyed  any  office  of 
trust  or  profit  under  them,  nor  was  in  any 
ways  interested  in  the  matter  in  question, 
of  alt  -which  the  defendants,  to  wit*  &e., 
had  notice.  And  the  plaintiff  further  saidi, 
that  afier  the  issuing  of  the  warrant,  to 
wit,  &c.,  seven  days'  notice  in  writing  of 
the  time  and  place  at  which  tuch  jury 
were,  by  the  warrant,  appointed  and  re* 
quired  to  be  returned,  was  given  by  the 
defendants  to  the  plaintiff,  by  delivering 
such  notice  to  the  plaintiff.  And  the 
plaintiff  further  saith,  that  after  tlie  issuing 
of  the  warrant,  to  wit,  in  November  1837, 
che  sheriff  did,  in  obedience  to  the  warrant, 
impanel,  summon,  and  return  a  jury  of 
sufficient  men,  qualified,  &e.,  whereof  the 
defendants  had  notice.  And  the  plaintiff 
further  says,  that  afterwards,  to  wit,  on  the 
day,  &c.,  and  at  the  place  in  the  warrant 
mentioned,  and  at  wnich  the  jury  were, 
by  the  warrant,  appointed  and  required  to 
he  returned,  to  wit,  on  the  SOth  of  Novem- 
ber 1887,  at  the  Sheriff^s  Office  ia  Red 
JUon  Square,  in  the  said  county,  the  per- 
sons so  impanelled,  summoned,  and  re- 
turned, did  appear  before  (he  sheriff,  and 
a  jury  of  twelve  men  were  afterwards,  to 
wit,  &c.,  drawn  by  tlie  sheriff,  as  juries 
are  by  law  directed  to  be  drawn  ;  and  the 
said  jury  afterwards,  to  wit,  on  the  1st  of 
December  18S7,  did,  upon  their  oaths, 
inquire  of,  assess,  ascertain,  and  give  a 
verdict  for  the  amount  to  be  paid  to  the 
plaintiff,  as  and  for  the  value  of  the  aaid 
mansion  house  and  land,  and  the  compen- 
sation, recompense,  and  satisfaction  Co  be 
made  to  the  plaintiff  in  respect  thereof, 
and  did  then,  by  ■  their  verdict,  ascertain 
and  assess  such  amount  to  he  7,60SA  of 
lawful  money,  Arc,  and  did  then  and  ther« 
duly  give  their  verdict  for  the  said  sum, 
to  be  paid  to  the  plaintiff  by  the  defen- 
dants ;  and  the  said  amount  was,  to  wit, 
Brc,  ascertained  by  the  verdict  of  the  jury 
in  the  manner  provided  by  the  act  of  par- 
liament first  mentioned,  for  ascertaining 
and  settling  the  value  or  recompense  for 
other  lands,  tenements,  &c.,  to  be  taken  or 
purchased  for  the  purposes  of  the  said  act 
of  parliament,  hereinbefore  fii^t  mentimed. 


And  the  sheriff  did  afterwards,  te  wit,  &c., 
adjudge  and  fwder  the  said  sum  (o  be  paid 
by  the  defendants  to  the  plaintiff,  of  all 
which  the  defendants  afterwards,  to  wi^ 
&c.,  had  notice.  And  the  plaintiff  further 
says,  that  long  before  the  eommenoenent 
of  this  suii,  to  wit,  on  the  Snd  of  February 
1838,  the  space  of  two  calendar  poplha 
had  elapsed,  froaa  and  after  tiK  jtiig»>aft 
which  the  suit]  Eum  of  money  bad  besaa* 
awarded  by  the  jury  as  aforMaid.  And. 
that  the  defendants,  both  hefim  aod  after 
the  said  space  of  two  calendar  months  had 
elapsed,  to  wit,  See,  and  on  divers  otiier 
days  and  times,  were  requested  by  ihe 
plaintiff  to  i)<iv  bim  tlie  html  of  7,30-'/.,  bui 
that  the  di  ti. miauls  Itave  not  [laid  tbe  same, 
nor  any  p:irt  tliereof,  but  have  tliereiD 
wholly  failed  and  made  default,  and  stitl 
refuse  to  pay.  Sec,  and  the  same  r^nains 
wholly  napaid  to  tbe  plaiutiff,  whese^  a« 
action  hath  M(»«ed,  &c.  «a  dnimawi  iIm 
said  sum. 

Piea$ — First,  the  defendanu  say,  that 
from  the  tiaoe  wlien  tbe  n^aauni  to  be  paid 
to  the  phintiff  fW  the  valne  <»f  tiw  mmaim 
house  aqd  laadin  the  dedaratioa  niendon- 
ed|  and  thf  cMipensation,  raoompense, 
and  satisfkctioai  to  be  made  to  the  plaiataff 
in  respect  thereof  was  ascertained  aad 
assesseil  by  die  jury  at  tlie  ^.li'l  btnn  of 
7,502/., liiilierto,  the  tli  tenilants  have  been 
always  rtaily  and  willing  la  pay  lo  tin- 
plaintiff  the  said  sum,  upon  tlie  plaintill' 
making  or  shewing  to  the  defcmtants  3 

good  and  sufHcient  title  to  the  saiJnawisiaii 
ouse  and  lands.  And  tbe  defthiMii 
further  aayi  that  long  before  the*  com- 
meacemcgl  *«f  this  suit,  and  within  the 
space  of  two  e^letidw'  knontbs  after  tbe  said 
sum  of  monegr-  waMwaaeertained, 
ed,  and  nAaHfe^/Mbke  jvjb 
ilrrhrafiin  mrfrHilp,  lip 
nf  December  1881 
request  the  plaintiS^'to'' 
them,  the  defendanta,  a  good  and  soAcinit 
title  to  the  said  mansion'  bouse  and  land, 
and  then  offered  to  pay  to  the  plaintiff  tbe 
said  sum  of  7,503/.,  upon  his  making  oe 
shewing  to  them  a  good  and  safficicat  tith 
to  the  same,  but  that  the  plaintiff  4id  not» 
when  so  requested  as  Bforeaaid,  or  at  mtf 
other  time,  meke  or  shew  lo  tbe  defen- 
dants a  good  and  safflcient  title  to  tbe 
8«id  mansion  liouse  and  land,  bat  hath 
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to  do.  Verification. 

SeoMld  plM— And  the  defendants,  for 
a  further  plea  in  thii  behalf,  say,  that  the 
plaiotilf  bad  not,  at  th«  time  when  the  said 
jury  aaeertained  and  assessed  the  said  sum 
•f  7(502/.,  as. in  the  declaration  mentioned, 
POT  from  thence  hitherto,  any  good  or  suf- 
6cient  title  in  him,  the  plaintiff,  to  the  said 
npnaioo  houee  aitd  land ;  and  that  the 
plaintiff  haa  been,  from  the  time  when  the 
••id  jury  ao  Mcertslned  and  assessed  the 
••id  sum  H  aforesaid,  hitherto  unable  to 
nklie  or  procure  a  good  and  sufficient 
Udt  to  tbe  laid  nwuion  boote  and  Und, 
or  td  convey  to  or  Teat  in,  or  procure  to 
W.  tfODToyed  to  or  Tested  in  the  defen- 
dsBta,  a  good  and  suSIeient  title  to  the 
same,  nor  would  a  good  and  auflfieient  title 
to  the  aiune  have  passed  to  or  vested  in 
the  defiwdantt,  upon  the  payment  of  the 
••id  sum,  at  any  time  after  the  said  sum 
was  so  aneertained  and  assessed  M  afore- 
said,. .Yerifiealion. 

Special  demurrer  and  joinder. 

The  points  stated  for  argument  by  the 
plajfftfff'  were,  that  tlie  right  of  action  is 
gir«kbystat.  1  Vict.  c.  92.  s.  S8  (local  and 
petton*!,  publia),  upon  the  e:tpiration  of 
two  months  froaa  the  verdict  withoat  proof 
•f  tide,  and  that  the  plaintiff's  title  is  re- 
tOglliied  by  ihe  same  aeotion*  The  points 
■lated  by  tihe  defendanta  were,  that  upon 
tlui  true  oonatvuetion  of  the  statutes  men- 
twBtd  in  the  dcdnratiott,  the  plaintiff  ia 
not  entitled  to  claim  the  sura  of  money 
•eo^t  to  be  recov^ed,  without  having 
and  oiBktog,  or  at  least  without  having,  a 
tide  to  the  premises ;  also^  that  assuming 
ihe  statute  1  Vict.  e.  9ft.  s.  28^  does  reeog- 
nise  a  titk  In  the  plaintiff,  vet  thai  such 
raw^aitioo  does  not  extend  to  any  time 
•vhaequent  to  the  passing  of  the  said  act ; 
also,  Uiat  it  does  not  appear  on  the  record 
what  eatau  the  plaintiff  pretends  to  have, 
^  lo  convey  to  the  de&ndaBts. 

Sir  F,  PoUoek,  in  stt^rt  of  the  de- 
murrer.—Tbla  quesdoD  will  turn  upon  the 
cvnatmeiieii  to-  be  put  upon  certain  clauses 
fn  two  aetB  of  partiwaoent  irtiieh  have  been 
obtaiacd  by  the  Great  We»tnn  Railway 
Company— nsMdy,  the  5  &  6  Will^  4. 
c.  107.  and  the  1  Vict.  c.  92  (local  and 
peraonal,  public) ;  and  it  is  upon  the  28th 
aectieo  of  the  htCer  act  tfa«t  this  action 
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has  been  brought  (4).  This  is  an  express 
statutory  provisionj  applicable  to  the  estate 
of  Mr.  Penney,  and  expressly  inserted  for 
his  protection ;  and  therefore,  sections  39 
Bnd40ofthe£&6  Will.4. c.  107(2). which 

(1)  Seet.  98.  "And  wbcreis  Ae  sud  isteoded 
railway  and  works  ar«  iatendod  to  pass  nearly  caa- 
tiguoua  to  a  HiansioB  beuge  and  tweln  aorss  sf 
land  at  Weatbonte,  in  the  said  pariah  of  Padding- 
toa,  belonging  to  Willtaoi  Penney,  £aq.,  be  it 
tbarvTore  enaoted,  that  in  aaw  iba  said  W^iam 
t*«iuwy,  bis  heirs  or  saaigas,  shall,  bj  nutiee  in 
writiDg  to  be  left  at  the  office  of  tbe  said  oompaa^, 
lequire  tbe  aaid  company  to  purobase  tbe  said 
maniion  house  and  land,  it  shall  be  lawful  for  the 
aaid  compaBy,  and  they  are  hereby  required,  withia 
thirty  days  after  tbe  aerrice  of  som  notice,  to  tr«Bt 
for  the  purchase  of  the  aaid  aaaaioD  bonae  and 
Isad,  ana  for  the  eoaipen«itioa,  reooapense,  oc 
sati^hetioa  to  be  made  to  tbe  said  WilUem  Penney, 
his  heirs,  executors,  administrators,  or  sseigns,  in 
respect  of  the  sane ;  and  ia  case  the  partv  so  giving 
such  notice  and  the  said  company  shall  not  agree 
as  to  the  nine  of  aucb  nwnaion  house  and  land«  or 
as  to  tbe  e(»npeiMatioa«  reoonpenae,  M-.gatisfactivn 
to  be  Ends  to  siieh  pnlnf  ia  respect  linreof,  then 
tbe  uwnat  to  be  paid  to  sueh  pw^  sball  be 
ascertained  by  the  Terdtotof  a  jury,  in  the  nanaer 
provided  by  tbe  aaid  fint-mentioned  act  fotascer* 
taining  aau  settling  the  valua  or  recompense  for 
other  landfl,  tenements,  bereditanentB,  and  pre- 
mises to  be  taken  or  poicbased  for  the  parpoees  of 
the  said  act;  and  that  in  case  defraltewUl  beaiade 
by  the  said  compnny  in  payment  of  the  sum  er 
sums  of  money  to  be  settled  and  agreed  upon  or 
aacerlained  by  the  verdict  of  »  jury,  as  and  for 
sash  vtdve,  cwipsnaation,  reoompanse,  and  aatia- 
^tion  as  aforesaid,  or  of  any  part  of  sach  sum  or 
sons  ^mooey,  forthe  space  of  twoealendar  months 
after  tfie  suae  sball  have  been  settled  and  agreed 
apon.er  nwwded  by  such  jurv  aa  aforesaid,  then 
and  ia  every  each  case  it  shall  be  lawful  for  tbe 
person  or  persons  to  whom  such  awn  or  sums  of 
money  ought  to  be  paid,  to  aae  for  uid  recover  the 
same  by  action  of  debt  or  on  tbe  ease  in  say  of  Her 
Uajesty's  conrU  of  record  at  Westminstsr.^ 

8ect.l,  lVicU«.9S.  "  Be  it  eaactad,  that  all 
the  powers,  anthwities,  previsions,  directions,  po- 
oaltMS,  fotfeitores,  paynenta,  etemptions.  reme- 
dies, ragnlatioas,  olaasea,  matters,  and  things  con- 
tained in  tbe  said  recited  act,  or  either  of  ihem, 
(  except  sooh  of  them,  or  sveb  parts  thereof  respeo- 
tirely  as  ere,  by  the  said  last  reoited  act,  repealed, 
alured.  or  otherwise  provided  for,)  shall  *>xtend 
and  be  coostreed  lo  extend  to  this  act,  and  lo  the 
aeveral  works  and  things  hereby  authorized  or  re- 
quired to  be  made  and  done,  and  shall  operate  and 
be  in  force,  in  lespeot  to  tbe  objeoU  and  purposes  ot 
Ibis  act,  as  fiiUy  and  affeetoally  to  all  inteoia  and 
purposes  whatsoever,  as  if  the  same  powers,  antho< 
ritiea,  provisions,  directions,  penalties,  forfeitores, 
payments,  exemptions,  remedies,  regulations, 
dauses,  matters,  and  things,  were  repeated  and  re- 
•naoted  in  ibis  act." 

ft)  Sect.  39  enacU,  "  that  in  case  any  party, 
to  whom  any  mmMy  shall  be  agreed.or  awardwl 
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■re  extended  to  this  act  by  it«  first  see- 
tioD,  are  not  applicable  to  ihu  case,  as  it  is 
a  case,  within  l^e  words  of  that  first  sec- 
tion, *'  otherwise  provided  for."  When  the 
bill  was  io  committee,  there  must  have 

to  Iw  paid  for  the  purcbue  of  any  lands  to  bs 
taken  or  used  under  or  by  Tirliia  of  the  power* 
of  this  aet,  or  ftir  any  intereat,  or  for  eompeo- 
aation  aa  aforeaaid,  afaall  refuse  or  neglect  to  ao* 
cept  the  aame,  or  to  convey  tbe  premiaca  or  in< 
tereat  in  tbe  premiaea  pnrebaaed,  or  shall  refuse, 
B^laet,  or  be  unriile  to  main  a  title  to  aaeh  pre- 
miaea, or  to  aoeh  intereit  in  tlie  premiaea,  to  tbe 
■atiafactioD  of  tiie  aaid  oompanj,  or  aball  be  nbsent 
fran  England,  or  aball  not  be  convenienlly  finind, 
or  if  any  party  entitled  onto,  or  to  convey  such 
lands,  or  aoeh  intereat  therein,  cannot  be  conve- 
ntently  knowb  or  discovered,  or  be  not  shewD  to 
tbe  ■atiaftotion  of  the  said  eoaapany  to  be  snch 
party,  then  and  in  every  anoh  ease  it  shsU  be  law- 
ful for  tbe  aaid  oompany  to  order  the  money  ao 
ap«ed  or  awarded  aa  aforeaaid  to  be  paid  into  tbe 
Bank  of  England,  in  the  name  and  with  the  privily 
of  tbe  Accountant  General  of  the  aaid  Court  of 
Excbeqaer,  to  be  plaoed  m  bia  aeeount,  to  the 
credit  of  die  partiea  interested  in  tbe  aaid  lands, 
anbjeet  to  tbe  contnml  and  dispodtion  of  tfaa  aaid 
Court;  wbioh  aaid  Court,  on  the  application  of 
any  par^  making  claim  to  auch  money,  or  to  any 
part  ihereof,  by  petition,  ia  hereby  empowered,  is 
a  aummary  way  of  proceeding  or  oUierwise,  to 
order  the  same  to  be  laid  out  and  inveated  in  tbe 
pabHo  ftiod%  and  to  order  the  diatribution  tbeveof, 
or  payment  of  tbe  dividends  thereof,  according  to 
the  estate,  title,  or  intereat  of  the  party  making 
claim  thereunto,  and  to  make  auch  other  order  in 
tbe  premises  aa  to  tbe  aaid  Court  aball  aeem 
|a<oper," 

Sect  40.  "  Provided  alwava,  and  be  it  ensetod, 
Ibat  where  anj  question  shall  ariae  ia  reference  to 
the  proviaions  aforesaid,  or  etherwiae  upon  tbia 
act,  touching  tbe  title  of  any  party  to  any  lands,  or 
10  any  interest  in  any  land,  or  to  any  eompenaation 
money,  in  respect  of  damage  done  to  any  laoda, 
or  to  any  money  to  be  paid  into  tbe  Bank  of 
Kngland  for  tbe  purchase  of  any  laada,  or  of  any 
eatato,  right,  title,  or  intoreat  in  any  lands  to  be 
taken  or  used  in  pnrananee  of  tbia  act,  or  for  eom- 
penaation as  aforesaid,  or  to  any  annuities  or  aeon- 
ritiea  to  be  parohaaed  with  any  auch  money  aa 
herein  mentioned.or  to  the  dividends  or  intereat  of 
any  anoh  annuitiea  or  seearitiM,  the  parties  reapeo- 
tively  who  aball  hare  been  in  pooeaaion  or  receipt 
of  tbe  rents  or  profits  of  sucb  lands  at  the  time  of 
such  purchase,  and  all  persona  and  corporations 
claiming  under  such  parties,  or  under  or  consis- 
tnntly  with  tbe  possession  of  sucb  parties,  shall  be 
deemed  to  have  been  lawfully  entitled  to  auch 
lands,  or  aocb  interest  therein,  or  to  auch  money 
as  aforeaaid,  according  to  such  possession,  until 
the  contrary  shall  be  shews,  to  the  satisfaction  of 
the  said  Court ;  and  the  dividenda  or  interest  of  tbe 
aonoitiea  or  seouritiea  to  be  purchased  with  such 
money,  and  also  the  capital  of  auch  anoutties  or 
soonnUes,  shall  be  paid,  applied,  and  disposed  of 
Moordingly." 


been  either  proof  or  an  admitston  that  tbe 

plaintiff  had  a  good  title. 

[ALosasoH,  B. — Cannot  the  deftiiduita 
make  this  a  good  title,  by  paying  the  mm 
awarded  into  court  f  There  are  dedsiooa 
that  a  party  need  not  make  a  title  to  enable 
him  to  set  it  out.  I  held  so  in  a  case  in 
which  ^ard  Ellenborough  applied  againat 
the  Cheltenhsm  Railway  Company.] 

It  is  submitted,  that  sections  39  and  40 
are  provisions  for  the  benefit  of  the  com- 
pany, and  in  onlcr  to  prevent  their  works 
being  stopped,  in  ordinary  cases  ;  but  tbat 
tiiis  case  is  not  within  tl»m.  If  it  is,  the 
ilefentiants  have  not  complied  with  them, 
in  not  baving  paid  tbe  money  into  die  BUdc 
of  England.  The  plaintiff  has  alrie^ 
onmplied  with  the  Anns  of  tbe  ««tlk  «W- 
tion,,  in  all  Ita  jttniculars ;  and  tbe  mowy 
awarded  not  iBtrlng  been  paid  widua  two 
months  of  the  re^iet  of  Ae  jar^^i  W  li 
elearly  entitled  to  bring  this'ftedott. ' 'A 
clause  similar  to  this  is  to  be  found  in  the 
Paddinston  Canal  Act,  St  Geo.  3.  c.  195. 
s.  1 86  (local  and  personal).  But  secondly, 
both  the  pleas  are  bad,  as  puttii^  in  tssne 
matter  of  law ;  and  this  Is  assigned  as  a 
cause  of  demurrer.  They  propose  is  an 
issue,  whether  a  good  and  sufficient  title 
would  have  passed  to  the  defendants  or 
not.  The  28th  section  is  oonclusire  apwi 
the  plaintiff's  title  originally  ;  and  if  it 
was  intended  to  say,  tbat  since  tbe  passing 
of  the  act  he  has  ceased  to  hare,  or  haa 
parted  with,  his  title,  tbe  plea  ahotild  have 
expressly  abewn  ht  •  wfaa^  MUMT,  mA 
proposed  some  dcfinfte^iiiu  tSetim^^ 
PickeriMg(9),  Wb^re  landis  vmA  ftrttw 
purposes  ofthe  railroad,  itcannotbettKh^l- 
ed  until  the  money  is  paid  ;  but  this  is  not 
used  at  all  by  the  oompany,  but  so  mocb 
injured,  from  being  so  contiguous  to  the 
Tosd,  that  tbe  act  requires  the  company  to 
take  it. 

[^LoRD  Abikoek,  C.B. — Does  yoor  de- 
claration identify  this  land  with  that  spoken 
of  in  the  28th  section?  It  does  not  say  tbat 
the  company  agreed  to  purchase  a  certnin 
mansion  house  and  land  "  tnentiooed  in 
the  said  act  as  belonging  to  the  ptaintiff.**  j 

[Ai:.nBBS0if,  B. — 'There  is  no  poairiv* 
averment  in  the  declaration,  that  the  lawl 
does  belong  to  him.  j 

« 

(S)  4  Ding.  4» ;  a.  0.  G  Uw  J.  Rep.  CP.  53. 
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-  The  company  attorn  to  him,  fbr  it  is 
upon  his  requisition  that  a  jury  is  sum- 
moned. 

[AuiiBSOK,  B.— Has  the  plaintifF a  right 
to  the  money,  without  conveying  the  land  t 
There  is  no  averment  of  a  tender  of  a  con- 
veyance, but  merely  tliat  the  compensation 
was  assessed,  and  that  two  mimths  have 
elapsed  and  it  has  not  been  paid,  lliat 
may  all  be  true,  without  the  company  hav- 
ing made  any  default,  as  they  would  not 
be  bound  to  pay  until  a  conveyance  was 
tendered  to  them.] 

The  plaintiff  has  followed  the  provisions 
of  the  seetim,  and  it  was  not  fbr  him  to 
tender  a  conveyance.  If  the  company  had 
tendered  one  which  the  plaintiff  refused 
to  execute,  the  matter  would  be  different. 
That  raises  the  question  of  whether  the 
declaratioa  is  open  to  a  general  demurrer. 
The  declaration  aven  that  the  company 
have  made  dafiiuh. 

[Aldibsoh,  B.  —  Do  not  the  words 
*'defiiiilt  of  payment"  mean  someAina 
more  than  your  declaration  states,  which 
is  a  mere  omission  to  pay  ?] 

The  first  plea  says  that  the  plaintiff  has 
not  shewn  "a  good  and  sufficient  title;" 
that  n  shewn  by  the  act  of  parliament,  and 
the  plaintiff  was  not  called  upon  to  do 
more  tlian  follow  the  words  of  the  section, 
which  do  not  require  any  tender  of  con- 
veyance before  he  may  bring  his  action. 
Up«i  the  second  plea,  they  should  have 
shewn  in  what  manner  the  plaintiff's  title 
had  passed  out  of  him.  If  the  defendants 
ue  entitled  to  fudgment,  the  plaintiff  can 
have  DO  mnedy  mm  this  oause,  which 
was  to  protect  him. 

iSir  m  W.  FiOlettt  contri.— The  28th 
aection  of  the  act  of  Victoria  is  altogether 
to  the  detriment  of  the  company,  and  is 
not  therefore  to  be  omstrned  most  strongly 
against  them.  The  property  in  question 
cannot  be  held  by  the  company,  as  they 
can  only  hold  what  thpy  require  for  the 
parpoaes  of  the  act ;  but  still  they  are  ob- 
liged to  buy  it,  which  they  can  only  do  to 
sell  again.  This  clause  has  already  re- 
ceived a  construction  in  equity  ;  and  the 
propoaition  on  the  other  side  is  too  pre- 
posterous to  be  maintainable.  Upon  the 
contention  of  the  plaintiff,  he  may  have 
parted  with  all  his  estate,  or  be  in  posses- 
sion of  a  leasehold  interest,  or  mere  te- 


nancy at  will,  and  yet  ha  is  to  recover 
7,60X1.,  the  price  of  the  fee.  First,  as  to 
the  plnidings.  The  declaration  containa 
no  averment,  that  the  pluntiff  was  seised 
or  possessed,  or  that  the  estate  beloi^ed 
to  him.  It  emtaina  an  averment  of  notice 
of  the  amount  found  by  the  jury  as  com- 
pensation, and  that  two  mtmths  had  elapsed 
after  it  was  ascertained,  befora  the  action 
was  brought,  without  payment;  and  that 
the  delendants  have  therein  wholly  failed, 
and  made  default.  The  pleas  state,  that 
the  defendants  were  always  resdy  and 
willing,  and  ofifered  to  pay,  before  com- 
mencement of  the  suit,  upon  their  receiv- 
ing a  good  title;  and  secondly,  that  the 
plaintiff  had  no  title.  Then,  upon  the 
pleadings,  tlie  question  is,  whether  the  de- 
fendants are  to  pay  this  sum  of  money, 
and  receive  nothing  in  return.  This  is 
a  bai^in  between  the  parties,  sanctioned 
and  confirmed  by  act  of  parliament ;  a 
contract  to  be  governed  by  the  nanal  inci- 
d«iu  of  a  contract  made  elsewhere.  Must 
not  the  plaintiff  have  the  power  to  convey 
what  the  defendant  stipulates  to  pay  fbr  t 

[Aldkbson,  B. — It  may  be  worth  con- 
*sideration,  whether  this  is  not  land  tsken 
by  virtue  '*  of  the  powers  of  the  act,"  within 
the  S9th  section  of  the  5  &  6  Will.  4;  the 
clauses  enabling  parties  to  pay  money  into 
court  should  be  construed  liberally.} 

Secondly,  on  referring  to  the  acts  of 
parliament,  it  will  appear  that  the  clauses 
of  the  first  act  are  not  applicable  to  this 
case.  The  S6th  section  of  the  second  act 
refers  to  the  24th  section  of  the  former 
one ;  but  that  section,  and  the  39tb,  40th, 
and  4Xnd  (4)  of  the  former  act,  may  be 

(4)  Section  4S.  "  And  be  it  further  enacted, 
that  upon  p&ymeat,  or  legil  tender  of  such  «ums  of 
monej  u  tball  hnve  been  agreed  npon  between  the 
Mrties,  or  swftrdcd  by  a jurytn  manner  iforenid, 
for  the  parchuM  of  aaj  luida,  &o.,  or  u  »  com- 
pensation for  anj  lota  or  injury,  as  aforesaid,  to  tb« 
respective  proprietors  of  such  laads,  or  other  per- 
sons respectirely  ioterested  therein,  and  entitled 
to  rscaiTo  soob  moner,  or  compeosation  reapec- 
tivalr,  witUn  tluae  ealaodai  moatbs  after  the  aams 
tfaatl  bar*  been  lo  agraed  opon,  or  awarded,  or  if 
the  parties  cannot  be  founa,  or  shall  b«  absent 
from  England,  or  shall  refuse  to  reoeireaacfa  money 
as  sforeaaid,  or  shall  refuse,  neglect,  or  be  unubl* 
to  make  a  good  title  to  ouch  lands,  or  if  any  party 
entitled  unto,  or  to  eonvey  such  lands,  shall  not  M 
koown,  or  shall  be  abaent  from  England,  or  shall 
refose,  neglect,  or  be  unable  to  eoanj  the  aaae, 
than,  upon  payoMat  of  auoh  moBey  into  the  Bank 
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lodied  at  for  the  purpoK  of  ibewtn^  that 
in  all  caaei  it  is  timilied  that  a  good  title  is 
lo  be  made  out.  By  the  latter  section,  the 
■oMisy  is  to  be  paid  within  three  moDtha 
•f  the  sward  of  the  jury ;  lo  that,  if  that 
is  applicable,  the  actioo  being  two  months 
aitcrt  m  br4Might  too  soon. 

{Aldsbson,  B. — PiUttDgthe  4SnJ  clause 
•fthe  first  sct^and  the  98th  of  the  second 
together,  there  will  not  appear  to  be  any 
iaeonsistencyt  ss  the  words,  "within  three 
ntontlis^"  when  applied  to  the  plaiDtiflf,  are 
tQ.be  reduced  to  two  months;  but  should 
you  not  have  pleaded  that  the  plaintiff 
could  not  make  a  good  tide,  and  that  you 
bad  therefore  paid  tlw  noaey  into  the 
Bttnkof  Enghud?] 

At  all  events,  it  would  not  be  until  after 
two  tttonths  bad  elapsed,  and  even  then 
no  sufficient  defaidl  is  STerred  in  the  de- 
darstion.  If  the  clauses  of  the  fbrsser 
act  apply,  they  are  an  answer  to  this  de- 
claration, as  under  them  the  defendants 
nay  be  oompelled  to  pay  in  the  money  to 
the  Bank  of  Eogtand ;  but  if  they  are  not 
api^able,  as  the  defendants  contend,  then 
a  payment  into  the  Bank  of  England  wonlil 
give  them  no  protection.  As  this  action* 
is  brought  upon  sectioH  28  of  the  second 
act,  it  will  fail  (if  *t  all)  from  the  plaintiff's 
making  m  title,  net  because  the  defen- 
dants nay  have  paid  the  money  into 
the  Bank  «f  England.  Thia  is  a  rary  nn- 
usunl  Mctioa;  Uiough-tt  is  aaida  snnilar 
one  ia  to  be  found  m  the  Paddingtan  Canal 
Aet;  but  under  section  186  of  that  act.  a 
party  is  not  entitled  to  receive  the  money 
merely  upon  bis  statement  that  he  is  a 
leascfaolder;  he  must  produce  his  lease  as 
evidence  of  his  title.  The  plaintiff  con- 
tends, that  he  xtiny  maintain  this  action, 
jnerely  because  two  months  have  elapsed 
since  the  verdict  of  the  jury»  without  even 
delivering  an  abstract  of  title.  It  is  said, 
that  the  defendanta  shoold  have  tendered 
a  conveyance ;  but  how  could  they  do  that  2 

•f  EnglSBd,  to  tfae  cn^t  •(  tbe  partiM  interMtMl, 
to  aa  aeeoant  £j  |Mrtf  TA«  Gnat  Wttttru  Rmit- 
wmjf  Cmwmh,  tbea  ud  ia  •rsiy  af  aaob  maw,  It 
ahall  be  Iswral  for  tfca  oowmy  to  oatar  apon  aneb 
laada.aBd  Ihersapoaaaeh  liRBte,and  tbe  fMaiwpl* 
and  iiriMrit«BO«  tbareof,  togatkn  witb  tbe 
wofita  tberoof,  aad  all  Uw  sauta,  use,  tout  nd 
iQiareat  of  all  partiaa  tlianio,  ahall  thaoaefbrth  ba 
Teatad  ia  and  bacoae  the  aole  prof»atlv  of  tbe  aaid 
atmprnj  far  tbe  ptUfoaM  af  tin*  act.' 


ISir  P.  PMock  ntund  lo  iba  \Sik  mc- 
tion  of  the  firat  act.  which  enablea  all  per- 
sons, whether  under  legal  disability  or  noif 
to  sell  and  convey  lands  for  the  purpocea 
of  tbe  act,  and  enacts,  "  that  all  contracts, 
salvs,  aiul  eonveyaooeo  shaU  b«  na<le  at 
the  expense  of  the  company,"  and  also 
givea  tlie  fmrm  of  a  conveyance.] 

[Aldkbson,  B.-"That  ai^liea  to  landa 
intended  to  be  taken  or  uaed  for  the  pnr- 

poac^  nf  ilu;  act."] 

'1  li:it  SLCiiun  !ias  no  reference,  aa  tbu  ia 
to  hv  t.ikL'i)  Liniler  an  agreement  with  tbe 
plaiiuiir,  and  not  for  the  purposes  of  the 
aet.  i'liis  is  not  land  "set  out  sod  ascer- 
laineil, "  aa  apoken  of  in  that  aectioB,  hot  ia 
taken  un4cr  ad  expresft  etotml,  Im  nhiflh 
is  necaeaarihr  Sttvalvod  that  •  good  titla.  be 
made  out^iFlbirwflMT.  TkonAiU{$^  Smtet 
v.  Drake {G\  Z>ec  d.  Cray  v.  S*aMiemi7), 
Skejiherd  v.  Keatley  (8).  The  S8th  sec- 
tion iiHt'iuIed  to  LjivL' tlie  plaintiff  ilie  op- 
tion ol  coiiiptlling  the  company  to  buy. 
If  tlie  words,  "  belonging  to,"  contain  any 
statutory  recognition  of  tlie  plaintiff  's  title 
at  all,  iliey  cannot  extend  beyond  the  itnit; 
of  the  passing  of  the  act;  but  ihey  are 
men  ly  intended  to  designate  the  property. 
Sup|i<)se  tlie  cotnpensation  badbeenaward- 
ed,  li\  L'  or  eix  years  after  the  iet  passed  i 
B«ill«  accorcUMa..|».4lMa|MiiM^fialk» 

othw  ^^fm^immm^^miiSm 

for. 

[I<ou>  AauivtR,  C.B.— It  ia  quite  oon- 
aistent  with  the  daclnratioii,  that  the  plain- 
tiff might  have  conveyed  to  somft  asaignse; 
Uie  words  designate  tbe  peraon  who  may 
Compel  the  company  to  parchaae.] 

If  the  plaintiff  had  died,  uid  the  action 
had  been  brought  by  his  heir,  oouU  no 
title  have  been  asked  for?  But  it  has 
been  objected,  that  npon  the  pleas  Hoattat 
of  law  is  put  to  the  jtiry  t  that  ii  an,  akn. 
in  all  qHestiona  of  deposit  and  m«iy  oAcra. 
It  is  submitted,  that  the  pleaa  are  a  parfect 
answer  to  the  action,  and  that  tbe  wotds 
**  belonging  to^'  did  not  condade  iIm  tam- 
paay  at  any  tinM»  and  that  the  ^knOeX 

(.■>)  t  W.  Blaok.  lors. 

(6)  SB.I[Ad.99t;a.o.SUiwJ.  Bar.(ji.s.) 

K.B.Sl. 

(7)  1  Mee.  &  Wela.  699;  a.  c.  5  J.  Bap. 
(n.s.)  txclu  S5S. 

<8)  1  Cr.  H.  &  R,  ifT;  s.  e.  3  Lav  J.  Ibp. 
(N3.>K«ab.  SW. 
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euuot  vetover  wiAiout  proof  of  bis  tide, 
nuth  leH  with  an  admisaion  opon  the  re- 
oord       be  hu  none. 

Sir  F.  PoUoek,  in  reply — If  the  13th 
faction  of  the  firat  act  appliea,  and  ia  to  bo 
taken  oa  if  repeated  word  for  word  in  tho 
SSth  aection  of  the  aecond  act,  iben  tfaere 
iaan  end  of  every  difficulty.  Section  79  of 
the  firii  act  (9)  shena  that  the  13th  aection 
ia  applicable  to  landa  taken  upon  ibe  reqai*^ 
•ition  of  the  owner.  The  plaintiff't  » 
such  laod,  and  is  taken  "  in  the  exeoadan 
of  the  powera  of  the  act,"  and  for  the  pnr- 
poeea  of  the  act.  The  plaintiff  is  in  tbc 
saaae  situation  as  the  ownem  of  such  ainai] 
portiom,  which  ave  not  aet  out  and  aaoer- 
tained  t&e  tlie  railroad,  bat  for  ilie  parpooo 
of  infermation  to  the  jaxy,  Thia  abinra 
that  the  defendants  are  to  prepare  m  co^ 
reyance,  and  tender  it,  and  then  they  tab« 
the  land.  The  eaaea  that  have- been  oiiod 
do  not  shew,  «h|it  a  litta  «ny  be  ctfled  fiir 
in  auch  a  case  as  this,  where  there  is  no 
•tipalnkion  for  it.  The  title  ia  admitted 
by  ihe  act,  otherwise  a  provision  would 
uve  been  made  in  ease  of  disputed  title, 
as  there  it  regarding  other  lands  to  be 
taken.  It  is  said,  that  there  is  no  aver- 
ment that  property  was  die  plaintiff's ; 
but  there  is  a  notice  to  the  defendants  to 
bny  land  "  beloi^^ing  to"  the  plaintiff,  which 
haa  not  been  travereed.  The  stand  ^old 
have  been  made  before  the  jury  was  sum-' 
moned.  Th^  are  to  award  cmnpenaation 
lo  the  plaintiff,  not  to  any  one  ehe.  Upon 

(9)  Section  r9.  "And  be  it  further  entcted, 
tfait  if,  ID  the  execQtioa  of  my  of  the  powera  of 
tUs  aet,  aay  land  ahall  be  cut  tbronifh  and  divided, 
e»  Oat  what  AM  be  hit  tfaereef  on  betb  eidei,  n 
qD  wither  aide  ef  tha  said  rMlw«j|r,  ■bell  be  Um 
waa  half  a  sututa  sere  in  (mmtity,  eiul  if  the 
owner  of  nay  6ucfa  land  shall  not  have  any  other 
laod  adjoioiiig  to  thit  whioh  shall  be  so  left  on 
•itber  1^  of  tbe  eai4  nibray,  tbea  end  bi  every 
each  esse,  if  sueh  9wmut  wbm  wo^mmiH,  bnftaol 
otherwiia,  the  said  oompany  shall  also  porehase 
tbs  land  so  left  on  both  or  on  either  of  the  aides 
of.  the  said  railway,  beings  less  than  half  a  statute 
acre  ia  quaati^  as  afiftKnid,  the  Tahie  thereof  to 
b«  ascertained  (if  the  parties  diflar  aboet  the  same) 
ia  tbe  same  nanner  aa  is  cUresied  ccaceming  aoy 
laod  to  be  taken  or  used  for  tlia  purposes  of  this 
act;  or  to  essa  such  owner  ks  aforesaid  shall  have 

SoAer  lead  adjmiung  to  Asfwhieh  aball  be  ae 
,  be  aiay  reoatre  the  ssid  eompatir,  afthe  as-' 
penee  of  the  aaia  «(sapai«,'4o  throw  tlie  asne  iotq 
the  adjoining  land  of  such  owner,  by  remorin^  the 
fencca,  sad  leveHing  the.^le8  thereof,  and  soiUdr 
n»e  sane  in  a  saKeleM«ad  werbasiflifie  nsaaer.^ 


the  dauses  respecting  paymcwt  Intio  the 
Bonk  of  England,  they  do  not  afieet  iho 
phnntiff's  right  to  recover  here,  whetbee 
tbey  be  ap{rfieable  or  not.  If  it  would  bo 
a  defeaee,  it  should  haw  been  pleaded ; 
bat  It  ia  aaid,  dial  the  neord  admiu  that 
the  plaintiff  baa  no  title  now ;  that  is  not  so. 
I'he  dernnrrer  says,  yoa  have  nd  right 
to  aay ,  wc  have  no  tide :  if  you  Iwre,  yoit 
have  not  said  so  in  the  proper  way,  us  you 
should  have  ^hewn  in  what  it  is  defioieat." 
The  mere  payment  of  tlw  money  would 
h«vo  vieated  the  right  to  the  hmd  in  ^ 
deAndamta  without  a  eonvayaaee. 

Loui  ABiiran,  CB, — Hiis  ia-a  alatoof 
very  eomideraUe  impoitanee.  It  is  ee»< 
tended,  on  the  one  hand,  that  the  AStli 
•actio*  the  second  act  of  parliament 
oomludea  the  deffudanta  aa  to  the  title  t 
and,  upon  the  other  hand.  Sir  W.  Follett 
oonteDd^  tlut  the  aet  ia  nothing  more  than 
tbe  l^'datorial  reeogMtion  of  a  coatraot 
between  the  parties :  that  fwms  me  vesy 
OtneideraUe  branch  of  tbe  case  iindoubt- 
edly,  and  one  which  nny  eventually  be  of 
very  great  tmportaitee  to  tbe  parties  in  the 
tndividiMl  case.  I  do  not  wish,  however, 
tipen  this  occa«on  to  pnmonnce  any  defi- 
nite and  conclusive Hpinion  upon  tiuit  part 
of  the  ease,  because  I  think  it  is  not  neces- 
sary on  these  pleadings;  but  I  must  aay, 
that,  aceording  to  tbe  received  ofunion  of 
private  acts  ol  parlisment  between  parties, 
they  are  consideired  more  in  the  natuse  of 
eontntcta  than  anytfaii^  else.  I  romeaaber  * 
bearmg  that  laid  dvwo  by  an  oninait  an* 
thovity^  Lord'Kenyon,  who  aaidi  *'  he  never 
tveatod  privdte  aets  of  parlianent  aa  any 
ditng  more  than  ocmtracts  between  indivit 
duids;"  and.'in  tins  particular  ease,  w«  must 
conclude,  that  -Mr.  Penney  waa  disposed 
to  make  some  contratrt  with  ike  compviy, 
and  they  with  him,  before  this  chrase  could 
havf  found  iu  way  into  tbe  act  of  parlia* 
ment ;  and  having  made  such  a  contract,  it 
covId  not  have  been  l^alised,  without  a 
parliamentsry  recogiution,  because,  ean- 
siatently  witli  the  terms  of  the  former  act 
of  ptrliamaat,  die  company  couM  not  have 
ha^ht  an  eetate  of  him  whMi  they  did 
not  want  far  die  porpoeee  of  the  railway, 
as  diey  are  only  empowered  to  bay  what 
is  wanted  for  duse  parpoeesf  if  they  had 
wmted  any  part  of  it,  leavipg  Mmnamoro 
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than  half  an  arre  on  each  Bide*  it  would 
have  come  within  the  79th  clause,  and  he 
could  hare  obliged  them  to  take  the  re- 
mainder, but  they  wanted  no  part  of  it  at 
all.  The  whole  question  turns  upon  this, 
whether  the  insertion  of  the  words  "  be- 
longing to,"  in  the  act  of  parlianent,  is  to 
be  considered  as  a  condusive  declaration 
upon,  the  title.  I.  must  own,  the  inclina- 
tion of.  my  opinion  would  be,  that  it  was 
stiU  left  open  to  the  company  to  contend 
that  the  lands  actually  belonged  to  some* 
body  else,  and  that  Mr.  Penney  was  not  the 
owner.  But,  however,  I  do  not  mean  to 
pronounce  any  opinion  upon  (hat  subject 
now,  because  it  appears  to  me  that,  upon 
this  record,  Mr.  Penney  cannot  recover; 
because,  even  assuming  that  he  had  a  title 
at  the  time  the  act  passed,  it  was  competent 
for  him  at  any  time  afterwarda  to  cotiTcy 
the  title,  such  as  it  was,  to  any  other  per- 
son :  and  it  appears  to  me  to  be  perfectly 
eonsistcnt  with  the  dcdarttion  and  with 
the  second  plea,  that  Mr.  Penney,  after 
the  time  of  this  act  of  parliament  passing, 
and  even  after  the  time  wbra  the  jury 
were  summoned  for  the  purpose  of  ascer- 
taining the  value,  had  parted  with  all  he 
had  ;  and  if  he  had  done  so,  I  cannot  see 
how  that  can  be  better  stated  than  by  this 
plea.  This  baa  been  likened  to  the  case 
of  landlord  and  tenant,  where  it  is  said, 
under  similar  circumstances,  the  latter 
could  not  plead  nil  habuit  in  tenememtitt  but 
the  analogy  does  not  hold.  With  respect 
to  good  and  sufficient  title,  I  think  itmeaoa 
any  title  in  law — any  legal  title.  Now,  if 
he  had  conveyed  away  his  estate  to  some- 
body else,  who  really  had  a  title  anch  as 
he  had,  (and  he  had  none  at  this  tiow,  as 
this  plea  affirms,)  could  it  be  said,  by  thia 
act  <^  parliament,  the  company  undertook 
to  pay  him  the  money  upon  the  construe- 
tton  of  the  words,  that  "  such  party  ia  the 
party  who  is  to  bring  the  action"  ?  1  appre- 
hend that  would  be  no  correct  application 
of  the  words  of  this  act ;  it  did  not  mean 
to  controul  Mr.  Penney,  and  to  make  him 
sell  bis  esute,  and  that  if  he  did  so,  he 
should  receive  its  value  from  the  jury  by 
their  verdict,  or  by  the  private  ureemeot 
of  the  ^rties,  when  be  himsdf  had  con- 
veyed his  title  away,  because  it  is  the  sane, 
whether  the  value  is  ascertained  by  private 
conlraot,  w       the'  terdiet  of  the  jniy. 


We  cannot,  therefore,  X  think,  ptonouaae 
judgment  here  on  this  record  in  fiiTour  of 
the  plaintiff,  that  he  sboold  receive  a  snm 
of  money  at  that  time,  .when  it  may  be 
upon  the  pleadings  that  he  had  no  legal 
interest  whatever..  I  agree,  that  by  the 
rules  of  pleading  nothing  is  admitted  that 
is  not  well  pleaded ;  and  Sir  F.  PoUock 
says,  that  if  the  fact  had  been  ao,  that 
the  defendants  ought  to  have  pleaded  that, 
and  said,  notwithstanding  you  had  ■  title 
at  tbe  time  when  this  act  passed,  yet  you 
have  since  conveyed  this  title  away.  1  do 
not  think  that  was  necessary.  It  was  suf- 
ficient to  say,  at  the  time  when  thia  demand 
was  made,  there  is  no  title  whatever.  It 
appears  to  me,  that  presents  an  iasac  which 
m^ht  have  been  taken.  I  see  no  objec- 
tion tojoininff  issue  upon  that;  bnt  the 
plaiatiflf'  has  demurred,  and,  it  appeus  to 
me,  he  is  precluded  fnnn  asking  thia  Coart 
for  judgment^  upon  ^  grounds  I  have 
sutcd. 

fioLUJCD,  B.-— lamof  diejaine<HttBmk 
ALDsasoK,  B. — It  appears  to  me  that  dw 
plainjtiff  cannot  recover  in  this  caae.  Oa 
looking  at  the  clauses  of  these  acts  of  par^ 
liamuit,  it  aeems  very  doubtful  whether 
there  is  any  conclusive  admission  of  title 
for  the  plaintiff,  and  the  inclination  of  my 
mind  strimgly  is,  that  the  words  "  belong- 
ing to  William  Penney,  Esq.,"  ought  not 
to  have  the  construction  contended  for  by 
tbe  plaintifi^  but  leave  it  open  to  the  par- 
ties to  qnestion  whether  Mr.  Penney  bad 
any  title  at  all ;  otherwise  this  absurdity,  as 
it  seems  to  me,  would  follow,  that  the  party 
who,  under  that  construction  of  this  act  of 
parliament,  would  be  entided  to  receiva 
the  money,  might  so  recetve  the  nine, 
without  being  the  person  to  whom  Ae 
money  ought  to  be  paid ;  and  when  we  cooie 
to  consider  what  is  the  nature  of  tbe  qnes- 
tion, and  also  what  the  pleadings  are,  I 
think  that  the  declaration  is  not  snfficient, 
in  not  sufficiently  averring  any  defMilt, 
upon  the  existence  of  which  alone  it  is  that 
this  action  of  debt  is  maintainable.  The 
act  speaks  of  '*  land  belonging  to  William 
Penney,  Esq.,"  and  gives  him  tbe  powo-, 
if  he  chooses,  to  require  the  company  to 
take  it,  and  if  tbe  parties  cannot  agree  aa 
to  the  nine,  a  jury  it  to  be  impandled  to 
determine  the  value,  not  to  determine  in 
wbwn  the  -pmpettj  is.   Well,  them  that 
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beii^  doiWi  I  take  the  rerdiet  of  the  jury 
so  aBMmbliDg,  to  be  coiwideTed  jnat  aa  if 
the  partiea  nd  arranged  and  agreed  be- 
tween themaelvcB  as  to  what  should  be  the 
value  of  the  land ;  and  then  it  comes  to 
this,  suppose  the  one  had  required  the 
other  to  purchase,  and  the  other  had  agreed 
to  take  land,  and  they  had  arranged  be- 
tween themselves  that  the  value  was 
7,S0tl. ;  does  it  follow  from  thence  that 
within  two  months  the  company  is  to  pay 
that  sum,  without  any  further  act  on  the 
part  of  Mr.  Penney  to  shew  that  he  has 
anything  lo  convey  to  the  company  for  this 
sum  of  7,502<.?  It  strikes  me,  that  the 
dc&ult  of  jpayment,  in  respect  of  which 
the  action  is  to  be  broi^ht,  ia  default  of 
payment  parauant  to  the  act  of  parlia- 
ment; and  ifformer  clausea  of  formeracta 
of  parliament  apply,  there  would  be  no 
default  of  payment  until  either  they  had 
omitted  to  pay  to  Mr.  Penney  himselft  or, 
under  certain  circumstances,  into  the  Bank 
of  England,  subject  to  the  opinion  of  the 
Court,  and  to  be  paid  out  under  the  direc- 
tion of  the  Court ;  because  the  words  are, 
in  default  of  payment  generally,  which 
means,  I  think,  in  default  of  payment  ac- 
cording to  the  provisiofu  of  the  act  of  par- 
liamenL  If  it  stood  there,  then  it  would 
icem  to  me  that  the  declaratioti  was  insuf- 
ficient in  not  averring  a  default,  upon 
which  alone  the  action  of  debt  eould  be 
mainuined.  But  it  is  not  left  there,  be- 
cuae  Uie  plea  goea  on  to  atate,  dwt  after 
the  time  when  the  jury  had  assessed  the 
amount  of  the  damages,  and  from  that 
time  until  the  commencement  of  this  action, 
the  company  have  been  always  ready  and 
willing  to  pay  to  the  plaintiff  the  sum  of 
money,  upon  his  making  or  shewing  a  good 
add  sufficient  title :  that  shews  that  they 
beM  themselves  in  perfect  readiness  to 
pay,  provided  they  had  a  good  title  shewn 
to  them.  Bat  it  does  not  stop  there,  be- 
cause upon  the  second  plea,  the  company 
undertake  to  shew,  that  at  the  time  the 
jarr  ascertained  the  value,  the  plaintiff 
nad  no  title  at  all.  Therefore,  putting  a 
oonatruetion  moat  favourable  for  uie  plain- 
tiff, we  cannot  go  beyond  this,  that  it  ia 
frimAfaaa  to  m  considered  his  property, 
till  the  cmtrary  is  shewn.  Well,  then,  by 
the  second  plea,  the  company  undertake 
tto  prove  the  contrary,  and  they  brii^[  it 
Maw  SaaiBs,  VII.— £zcaB«.  Ft.         .  . 


within  the  rule  of  this  Court,  as  laid  down 
in  the  ease  of  S/uf^terd  v.  Keatley,  namely, 
that  where  a  party  had,  by  a  specific  agree- 
ment, undertaken  not  to  ask  for  the  title 
of  the  lessor,  supposing  it  was  complete, 
yet  it  was  competent  for  the  party  buying 
to  shew  that  the  vendor  had  no  title  at  all. 
I  cannot  carry  the  construction  of  these 
clauses,  as  agreed  between  the  parties,  fur- 
ther than  as  making  it  unnecessary  for  Mr. 
Penney,  in  the  first  instance,  to  shew  a 
title :  that  is  the  utmost  extent ;  and  it 
seems  to  me,  that  the  second  plea  ia  a 
complete  answer. 

GuRMiT,  B.— If  the  summoning  of  the 
jury,  to  assess  the  sum  to  be  paul  to  Mr. 
Penney,  were  to  preclude  the  company 
from  disputing  hia  title  afterwarda,  they 
would  be  precluded  from  diaputii^  it  in 
every  case. 

Judgment  for  the  defendanttt  with  liberty 
for  the  plaintiff  to  amend,  on  pay- 
ment of  the  costa  of  the  day,  and  of 
the  argument. 


June  IS  /    cowLiMG  v,  hiooiksom. 
Way — Evidence. 

im  timtort  of  a  plea  of  a  wag  for  Imeitljf 
year$f  far  carriage*,  ^e.,  evidence  was 
giveHt  that  the  way  had  been  used  for  aU 
parpoeeefor  whkh  tl  had  been  wanted  dar- 
ing that  timet  hat  that  coate  had  never  bee» 
emried  along  tl,  nor  had  anff  been  produced 
for  twenty  year*,  from  the  land  inreepect  of 
which  the  way  was  claimed : — Held,  that  it 
woM  a  question  of  fact  for  the  jury,  whether 
a  way  for  coals  was  established  by  such  evi- 
dence;  and  thtU  thedrcumstaneesofthecase 
led  to  no  inference  of  faw,  ia  esteanm  or 
Halation  of  the  right. 

Trespass  for  breaking  and  entering  a 
close  called  the  Birchen  Acre,  and  with 
divers  horses  and  the  wheela  of  divers 
carts,  waggons,  and  other  carriages,  crush- 
ing and  damaging  the  grass  of  the  plain- 
tiff, of  great  value,  to  wit,  6L,  there  thm 
also  growing  and  being,  &c. 
'  P&M— First,  the  general  issue.  Second- 
ly, that  the  defendant,  from  a  period  long 
before  and  at  the  said  several  times  when, 
&c.,  in  tlw  aaid  declaration  mentionedi 
tu 
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hath  been,  and  then  wat,  and  still  is  in  the 
lawful  posseuion,  and  the  occupier  of 
part  of  a  certain  close  called  Little  Marl 
Field,  near  to  the  said  close  in  which,  &c. 
And  he  further  saith,  that  on  the  north  of 
the  said  close,  in  which,  &e.  there  was,  and 
during  all  the  time  hereinafter  mentioned, 
hath  been,  and  tt  the  said  several  times 
when  &c.  there  was.  and  still  is  a  certain 
common  and  public  highway  leading  be- 
tween a  certain  place,  to  wit,  Leigh,  and  a 
certain  other  place,  to  wit,  Tildesley,  and 
from  each  of  those  places  to  the  other  of 
them,  in  the  county  aforesaid.  And  the 
defendant  further  ssiih,  that  he  and  sll  the 
occupiers  of  the  said  close  in  this  plea  first 
above  mentioned,  have  actually,  as  of  right, 
used  and  enjoyed  without  interruption,  in 
respect  of  such  occupation,  for  the  full 
penod  of  twenty  years  next  preceding  the 
commencement  of  this  suit,  and  of  right 
ought  to  have  so  used  and  enjoyed,  and  he, 
the  said  defeodsnt,  being  such  occupier 
as  aforesaid,  at  the  several  times  when  &c. 
as  of  right  used  and  enjoyed,  and  still  of 
right  ought  to  use  and  enjoy  the  power, 
liberty,  privilege,  benefit,  snd  easement,  as 
often  as  he  or  they  might  have  occasion  to 
go,  return,  pass,  and  repass  on  foot,  and 
with  horses,  carls,  waggons,  and  carriages, 
frohi  the  said  close  first  above  mentioned, 
to  (he  said  highway  between  Leigh  and 
Tildesley  aforesaid,  and  back  again,  of 
going  aiul  to  go  from  and  out  of  the  said 
close  first  above  mentioned,  and  to  pass 
and  repass  on  foot,  and  with  horses,  carts, 
waggons  and  carriages,  from  the  said  dose 
into  and  along  a  ccrlatn  way  leading  from 
the  said  close  first  above  mentioned,  to  the 
said  close  in  which,  Sic,  and  from  tbence 
unto,  into,  by,  through,  over,  ^ong,  and 
■cross  the  said  close  in  which,  &c..  onto 
and  into  a  certain  other  way  leading  from 
the  said  close  in  which,  &c.  to  the  said 
highway  so  on  the  north  side  of  the  said 
close  in  which,  &c.  as  aforesaid,  and  so 
back  again  from  the  said  highway  into  the 
said  last- mentioned  way,  and  from  thence, 
into,  unto,  by,  through,  over,  along,  and 
across  the  said  close,  in  which,  &e.,  and 
thence  into  the  said  first-mentioned  way, 
unto  and  into  the  said  close  first  above 
mentioned,  at  all  reasonable  times  of  the 
>etr>  at  his  and  their  free  will  and  plea- 
anre.    Wherefore,  the  defendant,  at  the 


said  several  times  when  &e.,  the  tame 
then  bcii^  reastmable  times  for  dmlt  pur- 
pose, having  occasion  to  use  the  way  in 
this  plea  mentioned,  then  went,  pasted, 
and  repassed  on  foot,  and  widi  the  aaid 
horses,  and  with  the  aaid  carta,  waggoot, 
and  other  earrii^es,  frim  and  oat  of  the 
said  close  first  above  mentioMd,  into  the 
said  firat  mentioned  way,  aad  thnee  vatto, 
into,  by,  through,  over,  akmg,  and  across 
the  said  close  in  which,  &c.  into  the  nid 
other  way,  as  aforesaid,  and  thence  unto 
and  into  the  said  highway  so  on  the  north 
side  of  the  said  close  in  which,  &e.,  and 
so  back  again  from  the  said  hi^way  into 
the  aaid  other  wsy  above  mentioned,  and 
tbence  unto,  into,  by,  through,  over,  along, 
and  across  the  said  dose  in  which,  &e., 
and  thence  into  the  said  first-mentioned 
way,  unto  and  into  the  said  close  first  above 
mentioned,  using  the  ssid  way  there,  fiM- 
the  purpose  and  on  theoccastonsaibreaud, 
as  he  lawfully  might,  for  the  cauae  afore- 
said;  and  in  so  doing,  the  said  defendant, 
witH  the  said  horses,  and  with  ^  wbesls 
of  the  said  earts,  waggons,  and  odier  car^ 
riagea,  unavoidably  a  little  crushed  snd 
damaged  the  said  grass  of  the  plaintifi^ 
then  growing  and  being  in  and  epon  the 
said  dose  in  which,  &c.,  and  with  the  feet 
of  the  said  horses,  and  with  the  wheeU  of 
the  said  carts,  ws^ons,  and  other  car- 
riages, a  little  tore  up,  subverted,  and 
damaged  the  said  earth  and  soil  of  the 
aaid  close,  doing  im  uimeeeaaary  dam^e 
to  the  plaintiff,  or  the  occupiers  afitfesaid ; 
which  are  the  said  several  tre^asaca  ia 
the  decUration  above  nemiuicd,  and 
whereof  the  plaintiff  hath  above  thereof 
corapkined  against  him.  Travene. 

Thirdly — ^A  similar  plea  of  user  for 
forty  years,  and  traverse. 

At  the  irisl,  befora  Coleridge,  J.,  at  the 
last  Liverpool  Assises,  it  was  proved  that 
a  right  of  way  had  immemoriidly  existed 
over  the  locus  in  9110,  and  that  it  had  been 
used  for  all  the  purposes  of  the  farm  to 
which  it  led;  but  that,  until  lately,  no  coal 
hwl  ever  been  carried  over  it;  and  that 
certain  coal  which  about  sixty  years  ^o 
had  been  taken  from  under  the  defeodant'a 
land,  was  invariably  conveyed  thence  by  a 
different  road.  The  main  question  was, 
whether  a  general  r^ht  for  carnages,  &e. 
as  pleadei^  waa  anpported  by  evideneft 
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which  shewed  a  non-user  for  omdeecription 
of  produce,  luch  eoak  i  and  a  ■ufaoirdi* 
nate  point  was  alio  raited,  that  die  plain- 
tiff, if  he  intended  to  except  the  couTey- 
anee  of  this  particular  produce,  should  have 
new  assigned.  The  learned  Jud((e  over- 
ruled the  latter  objection  ;  and  the  defen< 
dant's  i»unsel  not  claiming  to  have  it  left 
as  a  question  for  the  jury,  whether  the  evi- 
dence proved  a  general  right  of  way,  in- 
clusive of  coals,  the  jury  were  directed  to 
find  for  the  plaintiff,  with  liberty  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 
j4lexander  having  moved  accordingly— 
CreitipeU,  StarkUt  and  Wortley,  shewed 
cause. — The  learned  Judge  was  correct  in 
his  ruling,  as  to  the  sufficiency  of  the  ge- 
neral traverse  of  the  right  as  p»aded.  The 
use  of  a  new  assignineiit  ia  to  pwnt  to 
•ometbii^  indoded  in  the  dedaration,  but 
not  included  in  the  plea.  Here,  the  plea 
ia  large  enongh  to  cover  the  trespass  for 
which  the  plaintiff  declares.  And  no  form 
of  new  assignment  can  be  suggested  on  the 
other  side.  Then  as  to  the  effect  of  the 
evidence.  None  was  given  to  shew  a  use 
of  the  way  for  the  purpose  of  carrying 
coal ;  and  by  the  non-user  of  it  for  that 
purpose  sixty  yeara  ago,  an  inference  arises 
that  no  way  then  existed  for  the  transport 
of  such  an  article.  This  is  a  plea  of  user 
under  Lord  Teoterden's  Act,  and  it  can  be 
supported  only  by  proof  of  actual  enjoy- 
ment of  the  'way  for  all  purposes.  The 
right  is  here  claimed  in  the  most  general 
manner  possible,  and  any  exception  or 
variance  is  fatal— AiUord  v.  Z)yMm(l), 
and  The  King  v.  tke  Marqm»  efBwI^ig' 
Aan(2). 

[Parke,  B.— In  Ballard  v.  Dyson, 
Cfaarabre,  J.  differed  from  the  other 
Judges.] 

Jackton  V.  Stacey[Si)  is  precisely  in 
point ;  and  there  Wood,  B.  laid  it  down, 
that  a  user  of  a  way  for  agricultural  pur- 
poses only,  did  not  lead  to  an  inference  of  a 
right  of  using  it  for  all  purposes.  The 
King  V.  Lyon  (4)  is  no  authority  on  the 
other  side ;  for  there  was  no  necessary 
variance  in  that  case  between  the  allegation 
and  the  proof;  on  the  contrary i  the,  rea- 

(1)  ITtuot.  «79. 
(«)  4  Campb.  189. 
(S)  Holt,  N.P.R.  495. 
(4)  B.bU.lSl. 


sonable  construction  of  the  allegation  was 
such  as  corresponded  with  the  proof. 

[Paaxi,  B. — Supposing,  instead  of  a 
plea  under  the  statute,  it  had  been  a  plea 
of  prescription  in  the  terms  in  which  it  is 
usually  pleaded ;  would  not  that  have  been 
supported  by  evidence,  thst  every  cart  that 
was  required  to  go  that  way  daring  that 
period,  had  done  so  ?  If  used  for  all  ne- 
cessary purposes,  does  It  not  become  a 
way  for  all  purposes  whatever?  Can  you 
refer  the  Court  to  a  plea  of  right  of  tray 
for  agricultural  purposes  only  ?] 

One  is  to  be  found  in  Heignold  v.  Ed- 
wards{6),  and  precedents  of  limited  rights 
are  to  be  found  elsewhere — fVamer  v. 
Or«eii(6).  If  pleaded  too  largely,  it  is 
fiital,  as  in  Dremll  v.  Tomltr(7). 

[Pauxe,  B. — Your  limit  to  i^ieultoral 
purposes  u  arbitrary.  The  exceptimi  of 
coal  in  this  case  is  not  proved,  but  only 
attempted  to  be  implied.] 

In  the  absence  of  the  grant  on  which 
the  right  is  supposed  to  be  founded,  user 
limits  the  right,  and  no  user  is  shewn  to 
extend  the  right  to  the  carriage  of  coal, 
whilst  the  plaintiff,  on  the  other  hand,  dis- 
proves it  as  to  that  extent. 

[Lord  Abinoer,  C.B. — But  the  fact  on 
which  you  rely  as  evidence  of  that  excep- 
tion did  not  occur  within  either  thirty  or 
forty  years.] 

[Parkk,  B.— Supposing  that  Lord  Ten- 
te^en's  Act  shortens  the  time  of  prescrij>- 
tion,  the  shorter  pretcr^tion  is  not  dis- 
proved.] 

The  statute  makes  no  alteration  as  to 
the  mode  in  which  auch  a  way  may  origi- 
nate. 

[Lobb  Abihoxr,  C.B. — It  makes  no  dif- 
ference as  to  the  manner  in  which  it  may 
be  gained,  but  only  allows  it  to  be  gained 
in  a  shorter  time.] 

But  the  condition  on  which  it  is  to  be 
gained,  ia  actual  enjoyment  without  inter- 
ruption. Here,  there  has  been  no  enjoy- 
ment for  coals,  and  could  have  been  no  in- 
terruption, for  coala  were  an  unknown 
produce  during  the  whole  period.  The 
way  must  be  continued  according  to  the 
intent  of  the  original  creation,  and  without 

(5)  Wills*,  283. 

(6)  1  Com.  B«p.  114;  s.p.  Lord  Ravm.  701. 

(7)  3  B.  &  Ad.  rS5 }  s.  c  t  Law  J.  Rep.  (n.s.) 
K.B. SS8. 
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prejudice  to  the  grantor^ — HomU  v.  King 
(8) ;  and  see  Com.  Dig.  *  Chim.  Priv.*  (B ), 
Vin.  j4br.  'Chim.'  1  Roll. /fbr.  S9\.  It 
may  be  more  prejudicial  to  the  grantor,  to 
alter  the  user  as  in  this  ease,  than  to  alter 
the  way  by  a  change  at  its  termination,  as 
by  conTerting  a  private  buildii^  into  a 
manuftetory,  &c. 

[Pabkb,  B. — If  your  argmnent  were 
taken  strictly,  the  way  would  be  confinecl 
to  the  identical  carriages  that  had  pre- 
viously been  used  on  it,  and  it  would  be 
forbidden  to  make  any  the  slightest  alter- 
ation in  the  carriage,  or  the  loading,  or  the 
purpose.  You  must  generalize  to  some 
extent.] 

It  must  be  here  considered  as  if  the 
jury  had  negatived  the  right  to  use  the 
way  for  the  carriage  of  coal,  and  the  argu- 
ment on  the  other  side  must  go  to  this 
lengthf  thata  way  for  agricultural  purposes 
necessarily  inTolvei  a  right  to  carry  coals. 
There  cannot  be  any  such  principle  of  law. 
In  all  cases,  this  is  a  question  for  the  jury; 
and  the  defendant  is  now  too  late  ia  re- 
sisting their  verdict. 

Alexander  »m\  Wightman,  contriu—Tha 
language  of  the  plea  is  supported  by  the 
evidence.  The  defendant  is  charged  with 
committing  a  trespass  with  carts  and  car- 
riages, and  he  shews  that  he  has  a  right  to 
enter  with  carts  and  carriages ;  and  as 
there  was  no  proof  of  any  stoppage  or  ob- 
struction, the  issue  in  its  terms  was  proved 
by  him.  The  nature  of  the  loading  ia 
foreign  to  the  issue. 

[Parke,  B, — You  certainly  should  have 
insisted  on  going  to  the  jury,  to  shew  that 
this  right  was  not  confined  to  a  way  for 
particular  purposes.  That  question  ought 
now  lo  be  determined  by  a  jury,  as  it  ia 
one  of  lact,  depending  on  the  inference 
they  draw  from  the  evidence  before  them.] 

Loan  ABmoEa^CB. — Ishould  certainly 
uy  that  it  is  not  a  necessary  inference  of 
law,  that  a  way  for  agricultural  purposes 
is  a  way  for  all.  Each  particular  case  is 
to  he  referred  to  a  jury,  and  according  to 
the  infinite  variety  of  circumstances  that 
may  occur,  each  is  to  be  determined.  If 
a  way  has  been  used  for  several  purposes, 
there  may  be  a  ground  for  inferring  that 

(0)  1  Mod.  191. 


there  is  a  right  fi>r  all;  but  if  used  for  one 
purpose,  or  for  one  elua  of  purposes  only, 
such  an  inference  could  hardly  arise.  I 
wish  to  say  nothing  as  to  the  inference  to 
be  drawn  by  the  jury  in  tbia  particular 
case.    It  is  entirely  for  them. 

Parkb,  B. — It  is  quite  dear,  that  cbe 
defendant  ia  not  entitled  to  anecead,  1^ 
reason  of  a  new  asakpnment  not  being 
pleaded.  To  nuuntaia  the  plea,  it  ia  neeea- 
aary  to  ahew  an  eiiioyment  of  die  way  ge- 
nerally, as  of  right,  for  the  period  durii^ 
which  it  is  stated  to  have  been  used;  and 
user  for  all  the  purposes  for  which  it  was 
wanted  during  that  period,  would  be  evi- 
dence to  go  to  the  jury,  of  such  general 
right.  Under  a  plea  of  prescri|Hion  of  a 
way,  there  must  be  proof  of  user  of  it  for 
all  purposes,  as  of  right,  time  out  of  mind, 
according  to  the  usual  terms  in  wbidi  amek 
a  plea  is  pleaded.  It  is  neeesiary  to  abew, 
not  only  an  uter.  when  occasion  required, 
but  an  user  of  right;  and  the  oaer  forso^ 

Curposea  is  very  strong  evidence  (particn- 
irly  if  those  parpoaes  are  various  in  tbeir 
diaracter),  from  which  a  jury  may  infer  a 
general  right.  So,  in  this  particular  e»e, 
the  user  is  evid«ice  for  the  jury  that  the 
defendant  had  a  right  to  a  way  for  all  pur- 
poses for  twenty  years.  As  to  the  eflect 
of  such  evidence,  it  is  unnecessary  to  speak. 
If  the  way  is  confined  to  one  purpose, 
doubdess  the  jury  would  notexteodit;  if 
used  for  a  variety  of  purposes,  then  they 
might  be  warranted  in  findii^  a  way  £or 
all.  You  must  generalise  to  a  certain  ex- 
tent ;  and  whether,  in  this  ease,  to  the  ex- 
tent of  establishing  a  right  for  agricultural 
purposes  only,  is  a  qnestkm  for  the  jury. 

Nm  trial  granted  <m  payment  of  eedSm 


1838.     j-      HUGHES  e.  UES. 

Libel  —  Separate    Cbmb  — jietiunabU 

Words. 

The  declaration  contained  Jbmr  chmrget 
against  the  plaintiff,  each  eontaiiumg  dM^r- 
ent  matter^  and  extracted  Jrom  a  newspaper 
published  on  differetU  dags.  The  second, 
third,  and  fourth  counts  commenced^  '*  tkmt 
dtfendant  aftemmrds^  to  wtf,  4^.,  Jwriker 
ii^nd&ng  mid  contrioing  su  ^foretaid,  m  m 
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certain  other  number  of  the  uttdnempapeTf** 
4«.  The  third  anmt,  after  a  wfe/atarif 
§tatement,conebukdat  /olu>in^"We  agmm 
aseert  the  eaaee  Jvrmerljf  put  by  ta  en 
record.  We  oieert  them  againtt  A*  S, 
and  A.  H.  (memting  the  taid  pkmttiff). 
We  agmn  aseert  that  they  are  such  at 
no  gentleman  nor  honest  man  mttdd  re- 
eort  to."  AJler  a  general  verdict  for  the 
plaint^,  upon  a  motion  in  arrest  of  judg- 
menty — Held,frttt  that  the  declaration  was 
not  composed  of  one  county  but  contained 
eeeeroi  counts;  and  tecondly^  that  the  words 
in  the  third  count  were,  after  verdict,  to  be 
taken  m  an  accusatory  sense,  and  were 
KbelUms, 

Libel.  The  first  count  of  the  declara- 
tion stated,  that  certain  pieces,  called  the 
Caernarvonshire  boroughs,  returned  and 
were  entitled  to  return  a  member  to  serve 
in  parliament  for  the  borough  of  Caernar- 
von, pursuant  to  a  certain  act  of  parlia* 
ment,  &c. ;  and  that  there  had  been  an 
election  on  the  25th  of  July  1837,  when 
the  plaintiff  and  one  Charles  Paget  were 
opposing  candidates,  and  the  plaintifT  was 
returned,  and  was  and  is  the  member. 
Yet  the  defendant,  contriving,  &c.,  hereto- 
fore, to  wit,  on  the  23rd  of  September 
1837,  in  a  certain  number  of  a  certain 
newspaper  puUicatioD,  called  *  The  Car- 
narvon and  Denbigh  Herald,  and  Nortli 
and  South  Wales  Independent.'  &lsely 

fiubHshed,  &e.  a  malicioos  and  de&matory 
ibel  concerning  the  plaintiff,  and  concern- 
ing the  boronghs,  and  concerning  the 
election  of  a  member  for  the  same  ;  that 
is  to  say :  '*  When  political  warfare  is 
conducted  on  anything  like  honourable 
principle,  we  are  the  last  to  keep  up  the 
excitement ;  and  had  the  honourable 
member  for  Criccieth  (meaning  the  said 

{ilaintifF)  been  content  to  wear  his  short- 
ived  honours  with  some  regard  to  deco- 
rum, be  (meaning  the  plaintiff)  would  have 
had  peace  from  us;  but  when  his  (meaning 
the  said  plaintifTs)  first  acts  towards  what 
he  (meaning  the  said  plaintiff)  calls  hia 
constituents,  are  to  coerce  persona  who 
voted  against  him,  (meaning  thereby  per- 
sons who  voted  against  him,  the  said 
plaintiff,  at  the  said  election  of  a  member 
to  serve  in  parliament  for  the  Camarvmi- 
shire  boroughs  aforesaid,)  and  to  interftre. 


that  persona  ahould  lose  their  employment 
who  were  hostile  to  his  return  (meaning 
thereby  his,  the  said  plaintiff,  being  so 
returned  as  such  member  of  parliament  as 
aforesaid) ;  and  when  the  support  or  oppo- 
sition to  his  election  (meaning  the  said 
plaintifTs  said  election)  as  such  member 
of  parliament  as  aforesaid  is  made  the 
pretext  upon  which  Mr.  Asheton  Smith 
'  does  what  he  likes  with  his  own,*  then 
we  find  a  sufficient  excuse  for  exposing 
the  ill^itimacy  of  his  connexion  with  these 
boroughs,  (meaning  the  connexion  of  him, 
the  said  plaintiff*,  with  the  said  Carnarvon- 
shire boroughs  as  such  member  of  parlia- 
ment as  aforesaid,)  and  his  (meanii^  the 
aaid  plaintiff's)  un-English  predilectiona. 
We  do  not  shelter  ourselves  under  vague 
or  general  diargea,  but  deliberately  assert, 
that  we  are  in  possession  of  individual  acta 
of  oppression,  both  against  Mr.  Smith  and 
Mr.  Bulkeley  Hughes  (meaning  the  said 
plaintiff,)  dert^atory  of  their  character  as 
gentlemen,  and  subversive  to  every  prin- 
ciple of  manhfiod." 

Second  count,  that  defendant  afterwards, 
to  wit,  on  the  SOth  of  September  1837, 
further  intending  and  contriving  as  afore- 
aaid,  in  a  certain  other  number  of  the  said 
newspaper,  called  &c.,  published  of  and 
concerning  the  plaintiff,  and  of  and  con- 
cerning the  plaintiff  as  member  aa  afore- 
said, a  certain  fidse,  scandalous,  and  nuli- 
cious  libel,  &c. ;  that  is  to  say:  "But our 
gentle  cotemporary,  who  never  shuffles, 
who  never  quibbles,  who  never  quirks,  and 
who  always  redeems  a  pledge,  whether  to 
print  or  to  flagellate,  defies  us  to  prove 
any  act  of  oppression  or  coercion  to  which 
Mr.  Hughes  (meaning  the  said  plaintiff) 
has  been  a  party  ;  so  after  all  the  vapour- 
ing about  the  virtue  of  the  ex-member  for 
the  county,  there  have  been  some  acts,  but 
Mr.  Hughes  (meaning  the  said  plaintiff) 
has  not  been  a  party  to  them.  We  do  not 
see  the  strict  morality  of  that  Ic^c,  that 
can  draw  the  distinction  between  benefit- 
ing by  an  offence,  and  not  being  the  actual 
perpetrator  of  it.  In  our  estimation,  the 
mfamy  is  the  same;  but  Mr.  Hughes 
(meanhig  the  said  plaintiff)  did,  so  for  aa 
his  limited  power  vent,  coerce  and  oppress, 
(meaning  that  he  had  been  guil^  of  im- 
proper and  unworthy  conduct  at  the  said 
election).   A  cur  may  not  have  the  power 
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to  bite,  but  his  intent  is  the  same  if  he 
shews  his  teeth.  We  assert,  that  after  his 
election,  (meaning  his,  the  said  plaintiff's, 
said  election  aa  a  member  of  parliamentas 
aforesaid.)  he  (meaning  the  said  plaintiff) 
called  upon  parties,  who  had  opposed  him, 
and  threatened  that  he  would  interfere  to 
deprive  them  of  their  holdings  as  tenants, 
and  in  one  case  interfered  that  a  workman 
should  be  deprived  of  his  employment." 

Third  comit,  that  defendant  afterwards, 
to  wit,  on  the  21st  of  October  1887,  fur- 
ther intending  and  contriving  as  aforesaid, 
and  to  cause  it  to  be  suspected  and  believ- 
ed that  the  said  plaintiff  had  been  guilty 
of  some  bad  and  improper  conduct,  in  a 
certain  other  number  of  die  said  newspaper 
publication,  called  'The  Carnarvon  and 
Denbigh  Herald,  and  North  and  South 
Wales  Independent,' falsely  and  maliciously 
did  publish,  uid  cause  and  procure  to  be 
published,  of  and  ccmcerning  the  said 
plaintiff,  a  ceruin  false,  scanddous,  mali- 
cious, and  defamatory  libel,  containii^  the 
false,  scandalous,  maticioui,  deftmatory, 
and  libellous  matter  following,  of  and  con- 
cerning the  said  plaintiff ;  t£at  it  to  say : 
"  We  again  assert  the  cases  formerly  put 
by  us  on  record.  We  assert  them  against 
Aaheton  Smith  and  Achilles  Hughes 
(meaning  the  said  plaintiff).  We  again 
assert  .they  are  such  as  no  gentleman  nor 
honest  man  would  resort  to." 

Fourth  count,  that  defendant  afterwards, 
to  wit.  on  the  4th  of  November  1837,  fur- 
ther intending  and  contriving  as  aforesaid, 
in  a  certain  other  number  of  the  said  news- 
paper publication,  called  &c.,  falsely  and 
maliciously  published  concerning  the 
plaintiff,  and  concerning  the  election,  a 
false,  scandalous,  malicious,  and  defiimatory 
libel,  in  a  certain  part  of  which  is  contained 
the  acandalous,  malicious,  libellous,  and 
defamatory  matter  fbllowmg;  that  ia  to 
sajr :  *'  When  the  member  of  parliament  for 
Criccieth(meaningthesaid  plaintiff)  wishes 
to  build  himself  a  fame  by  analogical 
statemenu,  be  (meaning  the  said  plaintiff) 
should  be  careful  that  his  ground  is  cor- 
rect. We  did  not  assert  that  he  was  the 
nominee  of  Smith,  because  he  had  not  a 
tenant  in  the  boroughs,  (meaning  the  said 
C^unarvonsbire  boroughs,)  but  merely 
stated  the  fact  in  answer  to  his  futile  boast 
that  he  (meaning  the  said  plaintiff)  had 


not  coerced  a  tenant  (meaning  be  had  not 
coerced  a  tenant  to  vote  for  him,  the  said 
plaintiff,  at  the  said  election),  because 
forsooth  he  had  not  one  to  coerce.  Not 
even  his  (meaning  the  said  plaintiff's)  la- 
boured abuse  will  either  elevate  him(me«i- 
ing  the  said  plaintiff)  to  the  level  of  the 
hMiourable  gentlemen  (meaniiw  the  other 
members  of  the  parliament  aforesaid)  he 
(meaning  the  said  plaintiff)  wishes  to  be 
thought  equal  to,  nor  degrade  them  to  hia 
(meaning  the  said  plaintiff's)  disqnaliBca- 
tions  (meaning  disqoalifieationa  to  be  sncfa 
member  of  parliamentasafbresaid),  namely, 
mental  incapacity  and  political  dishonesty. 
The  now  holder  of  Plas  Cock  landa  should 
be  careful  how  he  tries  a  sarcasm  at  his 
respectable  neighbour.  Perhaps  the  Rev- 
erend gentleman  may  not  a^n  be  so 
eouly  moved  by  an  apologetic  weeping 
scene ;  nor  can  he  feel  mudi  sympaAy  for 
the  man  who  threatened  to  disiidberit  Ins 
own  brother  for  being  a  whig.  We  oongr*- 
tulate  ourselves,  that  whatever  chmage  msf 
be  our  destiny,  that  in  our  peroona  dtere 
exists  no  cause  of  bis  small  wit.  We  be- 
lieve a  similar  preserip^iHi,  in  the  ]msent 
exhausted  state  of  the  Plas  Cock  tenancies, 
will  not  be  unscceptable.  The  election 
(meaning  the  said  election  of  a  member  o( 
parliament)  and  his(meaning  the  plaintiffs) 
omnibus-driversmusthavemodeaad  work, 
where  all  before  was  barrenness.  We  fear 
his  (meaning  the  said  plaintiff's)  patji<Misn 
would  scarcely  withstand  the  tempCation 
of  a  convenient  eomnusiionersfaip  of  the 
same  value.  The  only  difficulty  would  be, 
to  6nd  one  low  enough  for  hit  (meanii^ 
the  said  plaintifTs)  capao^  ;*' — by  means 
of  the  committing  of  which  several  grie- 
vanoea  by  the  said  defendant  aa  aforesaid, 
he,  the  said  plaintiff,  hath  been  and  is 
greatly  ii^ured  in  bis  good  name,  fame, 
and  credit. 

Plea — Not  guilty ;  upon  which  issae  wm 
joined. 

At  the  trial,  before  Gurney,  B.,  at  the 
last  Spring  Assises  at  Shrewsbury,  the 
jury  found  a  general  verdict  for  the  plain- 
tiff. 

WhaUly  having,  <m  a  forrner  day,  ob- 
tained a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  the  judgment  shonld  not 
be  arrested,  as  there  waa  no  oction^de 
(natter  in  the  third  count — 
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MtmUt  TaW^Mrd,  Serj.y  and  Rickarda, 
on  a  fonner  ^y,  shewed  cause. — First,  it 
is  open  to  great  doubt  whether  the  deda* 
ration  is  composed  of  more  than  one  count* 
though  it  has  been  assumed  that  the  matter* 
whidi  is  said  not  to  be  libellous*  is  con- 
tained in  one  of  several  separate  counts. 
The  rule  is,  that  if,  in  the  same  count,  there 
is  matter  which  is  actionably  and  also 
some  which  is  not  so,  and  there  is  a  gmo- 
ral  verdict  for  the  fdainuflT,  that  verdict 
will  be  supported.  One  count  may  con- 
tain several  distinct  matters  and  allega- 
tions* and  they  are  not  DeceBssrily  separate 
counts,  because  they  may  have  a  separate 
heading.  Nor  do  the  words  "  further  con- 
triving and  intending,"  and  another  date* 
under  a  videlicet,  make  separate  counts. 
These  are  nothing  more  than  new  aver- 
ments in  the  old  count. 

[I<oaoABii(OEa,C.B. — Youmayputinto 
a  count  for  libel  or  riander  sll  words 
spoken  or  written  at  one  time ;  but  I  aiq 
not  aware  that  -you  may  put  into  one 
count  matters  publuliedat  different  times.} 

Even  supposii^  the  words  olyected  to 
are  not  libellous,  they  do  not  vitiate  the 
whole  count.  The  objection  comes  to  no 
more  than  this  :  that  something  is  stated 
to  have  been  done  by  the  defendant,  which 
may  have  been  done  innocently.  But  that 
is  not  sufficient  to  arrest  the  judgment,  as, 
after  verdict,  even  tf  the  words  will  bear  a 
double  interpretation,  the  Court  will  pre- 
sume that  the  jury  have  found  the  malicious 
meaning — Ttmlvmm  v.  BntUebamk  {X)* 
But  secondly,  if  the  counts  are  separate, 
there  is  no  ground  to  arrest  the  judgment 
on  the  third  count.  It  clearly  contains 
libellous  matter :  *'  We  agam  assert  the 
cases  formerly  put  by  us  on  record ;  we 
assert  them  against  Asfaeton  Smith  and 
Achilles  Hughes:  we  again  assert  they 
are  such  as  no  gentleman  or  honest  man 
'  would  resort  to."  Where  the  Court  must 
intend  that  the  jury  have  given  some  da- 
Boages  for  that  which  they  ought  not  to 
have  given  any,  they  will  arrest  the  judg- 
ment ;  but  af\er  verdict,  it  must  be  quite 
plain  that  they  must  have  given  damages 
for  unactionable  matter.  It  is  mt  enough 
chat  they  may  have  done  so.    Here,  ^ 

( 1)  4  B.  &  Ad.  630 :  •.  c.  S  Lrw  J.  Rep.  ( N.t.) 
K.B.  105. 


declaration  contains  statements  from 
various  newspapers,  from  September  to 
December,  relative  to  the  conduct  of  the 
plaintiff.  Suppose  it  had  been  published 
at  once,  in  succeeding  paragra}^  and  all 
that  had  been  published  Ium  been  set  out* 
the  judgment  would  be  sustained,  thoi^h 
matter  not  libellous  might  be  picked  out. 
The  injury  is  d<me  by  the  united  operation 
of  the  statements.  The  third  count  ex- 
pressly refers  to  the  antecedent  numbers, 
of  which  it  is  stated  that  the  defendant 
was  the  publisher.  It  re-asserto  "the 
cases  formerly  put  upon  recmrd :"  those 
cases  are  set  out  in  the  declaration.  But 
it  is  said,  the  word  "  against"  may  mean, 
"  contrary  to  some  assertion  made"  by 
Asheton  Smith  and  Achilles  Hughes.  But 
after  verdict,  they  must  be  taken  in  an 
accusatory  sense,  as  it  will  be  supposed 
that  the  jury  have  given  some  damages  in 
respect  of  them.  1^  sense  in  which  the^ 
«re  used  is  shewn  by  the  context,  where  it 
is  said  diey  are  such  as  **  no  gentleman  or 
hrniest  man  would  resort  to." 

JAldeksok,  B. — All  that  may  be  true, 
yet  the  cases  nuy  apply  to  a  third 
person ;  as  if  it  were,  "  In  opposiUon  to 
some  statements  made  by  the  plaintiff  and 
Mr.  Smith,  we  again  assert  the  cases  for- 
merly put  by  us  on  record ;  we  assert  them 
against  what  has  been  said  by  those  gen- 
tlemen."] 

The  whole  declaration  has,  in  point  of 
&ct,  been  found  to  be  true ;  and  the  third 
count  must  now  be  clearly  read  in  con- 
nexion with  the  other  parts  of  the  decla- 
ration. The  Court  cannot  take  judicial 
notice  that  a  "number"  means  another 
publication.  It  may  be  a  paragri^  in  a 
different  column ;  and  upon  their-ordinary 
meaning,  the  words  are  libellous — Harvey 
V.  French  (2).  Since  Woolnolh  v.  Afm- 
d(m»{p)t  the  question  is,  whether  the  words 
may  have  a  libellous  meaning :  Adam*  v* 
Meredere  (4). 

[LokdAbinoeb,  C.B. — There,  the  words 
naturally  imported  a  charge.  The  words 
are  not  explained  by  innuendo ;  and  where 
that  is  so,  and  the  words  are  ambiguous, 
the  verdict  will  not  help  you.] 

(9)  1  Ct.&  Mee.  n;«.o.  t  Ltw  J.  Rep.  (h.s.) 
Esch.  »1. 

(3)  5  Eaat,  463. 

(4)  S  Yoa.&J«r.4ir. 
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In  Woolnoth  v.  Meadtmis,  there  wat  no 
innuendo;  and  though  that  was  upon  special 
demurrer,  still  this  u  a  stronger  case,  being 
after  verdict. 

Whately  and  Busby,  contra. — It  does 
not  affect  the  case,  that  this  question 
arises  after  verdict,  as  it  is  for  the  Court 
to  say,  whether  any  particular  count  con- 
tains actionable  matter  or  not.  It  has 
been  contended,  that  this  is  not  a  separate 
count;  but  it  is  clear,  that  the  plaintiff' 
might  have  taken  a  verdict  upon,  the  first, 
aecond,  and  fourth  counts,  and  omitted 
the  third  entirely.  Each  count  refers  to 
a  separate  number,  and  a  dilferent  day. 
The  common  money  counts  are  separate 
counts,  though  they  have  no  separate 
heading.  Id  Ckitty  upon  Pleading,  vol.  2, 
p.  6i5y  tit.  '  Case  for  Libel.'  the  second 
count  begins  just  as  the  third  does  in  this 
case.  It  was  formerly  doubted  whether  it 
was  a  proper  commencement  of  a  second 
count  to  say,  '*  And  whereas  also,"  &c. ; 
but  it  has  been  held  to  be  sufficient  (5). 
Here,  it  must  be  taken  as  if  there  was  a 
fresh  recital  in  the  third  count.  It  should 
have  contained  special  introductory  mat- 
ter, with  which  the  supposed  libellous 
mstter  should  have  been  connected  by 
innuendo.  But  it  is  said,  that  the  words  are 
eqtuTocal.  If  that  be  so,  the  idatntiff  must 
soew  their  meaning— .ffowifcffs  Hawkey 
(6).  If  the  words  may  have  been  used 
without  imputing  an  offence,  the  judgment 
will  be  arrested.  As  there  is  no  prefatory 
matter  or  innuendo,  this  case  is  governed 
by  Sweetappie  v.  Je*$e(J).  In  TomUneon 
T.  Brittlebank,  words  were  used  which  had 
a  statutory  meaning.  So  in  Harvey  v. 
French,  the  words  were  sufBcient  without 
any  innuendo.  So  in  Adamt  v.  Meredem  a 
clear  offence  was  imputed.  A  test  of  trial 
is  afforded,  by  asking  whether  this  would 
have  been  bad  on  general  demurrer.  These 
words  do  not  necessarily  impute  any  of- 
fence. In  KelUf  T.  PartingUm  (8),  the 
seefmd  count  was  similar  to  this,  and  the 
meaning  of  the  words  spoken  was  doubt- 
ful. The  judgment  was  therefore  arrested. 

(»)  t  L«r.  193 1  a.  c.  3  L«t.  338. 
(6)  8  EaU,  4Sr. 

<7)  A  B.  &  Ad.  f  7  i  s.  II.  S  Uw  J.  R«p.  (n.s.) 
K.B. 181. 

(8)  Ibid.  645 ;  a.  o.  9  Uw  J.  Bap.  (mj.)  K3. 
104. 


Lord  Denman,  C.J.  aays  there — **Tbe 
question  is,  whether  there  be  any  count  in 
the  declaration  which  contains  words  not 
actionable  in  themselves.  It  seems  to  me, 
that  the  second  count  does  contain  auch 
words,  for  they  may  undoubtedly  be  con- 
sidered  as  having  been  spoken  in  the  sense 
ascribed  to  them  by  the  Solicitor  General." 

[Loan  Abimobe,  C.B. — Does  not  the 
word  assert"  impute  a  charge  ?  That  is 
the  difficulty  you  have  to  grapple  with.^ 

Reading  the  words  in  connexiim  with 
the  context,  it  cannot  be  said  that  they 
convey  any  charge  or  imputatimi  against 
the  puintiff.  Suppose  Asbeton  Smiui  and 
the  plaintiff*  had  been  chaiged  with  turning 
out  their  tenants,  because  they  had  not 
voted  as  their  landlords  wished,  and  then 
the  paragraph  in  question  appeared,  it 
could  not  be  contended  that  it  was  libel- 
lous. There  are  many  familiar  instances 
where  the  word  "  against"  will  not  bear 
the  sense  contended  for.  If  these  words 
had  stood  alone,  nobody  would  have 
thought  of  sending  the  case  down  to  trial 
without  avmaent  or  innuendo. 

Cttr.  tkb.  vuU. 

And  now,  the  judgment  of  the  Court 
was  delivered  by — 

Loan  Abimoer,  C.B. — ^The  qneatioD  ia 
this  case  arose  upon  a  motion  in  arrest  of 
judgment,  on  the  ground  that  the  third 
count  contained  matter  which  was  not 
libellous.  The  first  answer  given  on  the 
part  of  the  plaintiff*  was,  that  the  declara- 
tion consisted,  in  fact,  of  but  <Hie  cooot; 
and  that,  in  such  a  case,  the  Court  wouU 
not  arrest  the  judgment,  if  there  appeared 
to  be  some  libellous  matter  in  the  declara- 
tion, even  though  they  should  be  of  opt- 
nion  that  some  also  was  notao.  Upm  thia 
ground,  however,  we  clearly  think  that 
die  declaration  omtaina  several  counts. 
But  the  more  important  ansvrer  to  the  ob- 
jections urged  by  the  defendant  was,  that 
this  motion  is  made  after  verdict,  and  thM 
the  jury  must  be  taken  to  have  given  that 
sense  to  the  words  which  makes  them 
libellous.  The  words  complained  of  are, 
"  We  again  assert  the  cases  ftmneriy  put 
by  us  on  record ;  we  assert  them  agamst 
Asbeton  Smith  and  Achilles  Hoghes ;  we 
again  assert  they  are  such  as  no  gwdensn 
nor  honeat  man  would  resort  to."  Now, 
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if  the  meaiUng  of  theie  tiorHn  is  again  to 
tvpeat  M-  siMrtiDn  previouily  made  by 
the  defendUit.  Mid  whitih  assertion  is  con- 
trary to  statements  made  by  Mr.  Smitb 
fend  the  plaintiff',  they  do  not  contidn  a 
UbeL  But  if  the  words  imply  an  accusadori 
of  the  plaintiff*  and  Mr.  Smith,  then  they 
are  libeUous.  Upon  consideration,  we 
ihink  that  the  latter  is  the  more  natural 
construction  to  be  put  upon  them;  and 
that  therefore  the  rule  to  arrest  the  judg- 
ment ought  to  be  discha^ted. 

Rule  Mtekarged* 


June  4.   J  »•  SKITHOTMT. 

CaM$e  tf  Ac^um—SUibiU  ^  LmkU»&am, 

A.  hatiw  a  cause  of  action  agamtt  B,  tit 
1889,  B.  md  in  1830,  A.  not  having  com- 
menced any  action  agmnil  him.  In  1 835, 
lettera  of  admnittration,  nritk  the  will  an- 
nexed of  B,  were  granted  to  C,  and  in  the 
tame  year  A.  brought  hit  action  against  C, 
for  the  debt  of  B  :—HtU,  that  he  was  barred 
by  it  plea  of  the  Statute  of  Limitations,  and 
that  he  was  not  entitled  to  deduct  from  the 
«fx  years  the  time  bHween  the  death  of  B* 
Md  tkt  granting  of  aimvAsiral&on  to  C, 

Assumpsit.  Tbe  first  count  df  the  de- 
claration stated,  that  one  James  Hobson, 
in  his  lifetime,  and  before  the  eommence- 
nent  of  this  suit,  to  wit,  On  the  ISth  day 
of  May  1818,  made  his  promissory  note  in 
writing,  and  thereby  promiaetl  to  pay  to  the 
plarotiff'  or  his  order,  on  demand,  S,500/., 
together  with  lawful  interest  for  the  same, 
from  the  date  thereof  until  |>aid,  for  value 
received  bf  him.  And  the  said  James  Hob- 
son  then  delivered  the  said  note  to  the 
plaintiff,  and  then,  in  consideration  of  the 
premises,  promised  the  plaintiS*  to  pay  the 
same  according  to  the  tenor  and  efl*ect 
thereof;  yet  the  said  James  Hobson  in  his 
lifotime,  and  the  defendant,  administratrix 
as  afbrtesaid,  since  his  death,  have  disre- 
garded the  add  promise  of  the  said  James 
'Hobson,  and  have  not,  nor  hath  either  of 
-them,  paid  the  said  «um  of  money  in  the 
taid  promissory  note  specified,  or  the  in- 
terest for  the  same,  but,  on  the  contrary 
thereoi^  there  were  at  the  time  of  the  com- 
Hbw  SaaiBs,  VII.— Excheq.  Pl. 


friencement  of  this  suit,  and  still  are,  due 
and  owii^  to  tlie  aaid  plaintifl^  said 
[Principal  sum  of  2,500^.,  in  the  (aid  pro- 
missory note  specified,  and  a  large  sum  of 
money,  to  wit,  the  sum  otllil*  Bs.  9d.,  as 
and  for  lawful  interest  for  the  same,  con- 
trary to  the  tenor  and  effect  of  the  said 
note.  The  declaration  contained  other 
counts,  which  are  not  material.  The  third 
plea  was :  "And  for  a  further  plea  to  the  first 
four  counts  of  the  said  declaration,  the  de- 
fendant, administratrix  as  aforesaid,  says, 
that  the  said  several  supposed  causes  of  ac- 
tion in  the  Mid  first  four  counts  mentioned, 
did  not,  nor  did  any  or  either  of  them,  or 
any  part  thereof,  accrue  to  the  plainuff  at 
any  time  within  six  years  next  before  the 
commencetnent  of  this  suit,  in  manner  and 
form  as  the  plaintiff'  has  above  thereof  in 
those  skid  counts  complained,  and  this  the 
defendant  Is  ready  to  verify,"  Stc. 

Replication — And  as  to  the  said  third 
plea  of  the  defendant,  so  far  as  the  same 
relates  to  the  said  first  count  of  the  said 
declaration,  the  plaintiff  saith,  that  the 
said  causes  of  action  in  that  count  men- 
tioned accrued  to  the  plaintiff  within  six 
years  next  before  the  time  of  the  death  of 
the  said  James  Hobson,  to  wit,  on  the  1st 
day  of  .May  1829;  and  that  afterwards,  to 
wit,  on  the  ISth  day  of  May  1830,  the  said 
James  Hobson  died,  bavins  heretofore,  to 
viti  on  the  8th  day  of  February  1617, 
signed  a  certain  testamentary  paper,  pur* 
porting  to  be  the  last  will  and  testament  of 
him  the  said  James  Hobson,  and  thereby 
then  named  and  appointed  the  plaintiffanu 
one  Betty  Hobson,  which  said  Betty  Hob- 
son died  in  the  lifetime  of  the  said  James 
Hobson,  executor  and  executrix  thereof; 
and  having  afterwards  in  his  lifetime,  to 
wit,  on  the  11th  day  of  December  1829, 
sighed  a  certain  other  testamentary  paper, 
also  purporting  to  be  the  last  will  and  tes- 
tament of  him  the  said  James  Hobson, 
wherein  no  person  was  named  as  executor 
thereof.  And  the  plaintiff'  further  saith, 
that  shortly  after  the  death  of  the  said 
James  Hobson,  and  before  the  grant  of 
administration  of  the  goods  and  chattels, 
rwhts,Bnd  hereditaments  of  the  said  James 
Hobson,  deceased,  at  the  time  of  his  death, 
to  the  defendant  or  any  other  person,  to 
wit,  on  the  1st  day  of  October  1830,  the 
plaintiff  applied  to  tlie  proper  eccleaiastical 
SN 
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court,  that  is  to  say,  the  Consistory  Court 
of  Chester,  that  probate  of  the  said  testa- 
mentaryjiaper  hereinbefore  firstly  mention- 
ed, as  the  last  will  and  testament  of  the  said 
James  Hobson,  deceased,  might  be  granted 
to  him  the  plaintiff,  as  the  executor  thereof 
therein  named ;  whereupon,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  defendant 
tlien  claiming  to  be  next-of-kin  to  the  said 
James  Hobson,  deceased,  produced  to  the 
said  last-mentioned  Conn  the  said  testa- 
mentary paper  hereinbefore  secondly  men- 
tioned, and  then  required  of  the  said  last- 
mentioned  Court,  that  administration  of  all 
and  singular  the  goods,  chattels,  and  cre- 
dits of  the  said  James  Hobson,  deceased, 
at  the  time  of  his  death,  with  the  said  last- 
mentioned  testamentary  paper  annexed  as 
the  last  will  and  testament  of  the  said  James 
Hobson,  deceased,  should  be  then  granted 
to  her  the  defendant,  as  such  next-of-kin 
of  the  said  James  Hobson,  deceased,  as 
aforesaid ;  and  thereupon  it  beiw  opi- 
nion of  the  said  last-mentioned  C^urt,  that 
the  plaintiff  was  entitled  to  probate  of  the 
said  teatamentary  paper  hereinbefore  firstly 
mentioned,  as  the  last  will  and  testament 
of  the  said  James  Hobson,  deceased,  it  was 
af\erwards,  to  wit,  on  the  22nd  day  of  No- ' 
vember  1832,  by  the  Reverend  and  Wor- 
shipful Henry  Kaikes,  clerk,  master  of  arts, 
vicar  general  and  official  principal  of  the 
Right  Rev.  Father  in  God,  John  Bit^d,  by 
divine  providence  Lord  Bishop  of  Chester, 
decreed,  that  probate  of  the  said  testamen- 
tary paper  hereinbefore  6r8tly  mentioned 
as  the  last  will  and  testament  of  the  said 
James  Hobson,  deceased,  should  be  granted 
to  the  plaintiff ;  whereupon  the  defendant 
then  ajppealed  against  the  said  decree  to 
the  Chancery  Court  of  York,  and  anch 
proceedings  were  therefore  had,  ^at  after- 
wards, to  wit,  on  the  S6th  of  July,  a.d. 
1 833,  the  said  decree  of  the  said  Consis- 
tory Court  of  Chester  was  by  the  Right 
Worshipful  Granville  Harcourt  Vernon, 
M.A.,  official  principal  of  tlie  said  Chan- 
cery Court  of  York,  reversed,  annulled,  and 
rescinded,  and  the  defendant  was  then,  by 
the  said  Granville  Harcourt  Vernon,  as 
sucli  official  principal  of  the  said  last- 
mentioned  court,  declared  to  be  entitled, 
as  the  next-of-kin  of  the  said  James  Hob- 
son, deceased,  to  the  administration  of  all 
and  singuhtr  the  goods  and  chattels,  rights. 


and  credits  of  the  said  James  Hofaaoo,  de- 
ceased, at  the  time  of  his  death,  with  the 
said  testamentary  paper  hereinbefore  se- 
condly mentioned,  as  the  last  will  and  tes- 
tament of  the  said  James  Hobson,  deceased ; 
whereupon  the  plaintiff  then,  to  wi^  on 
the  day  and  year  last  aforesaid,  appealed 
against  the  said  last-m«itioiied  decree*  to 
the  Most  Noble  and  Right  Honoorable  the 
Judicial  Committee  of  the  Priry  Couaal 
of  bis  late  Majesty  King  William  the 
Fourth,  and  such  proceedings  were  there- 
upon had.  that  afterwards,  to  wit,  on  the 
2nd  of  February,  1835,  liy  a  certain  re- 
port then  made  to  his  said  late  Majesty 
in  and  by  the  said  judicial  committee,  it 
was  then  reported  and  recommended  that 
the  said  decree  of  the  said  Chancery  Court 
of  York  should  be  affirmed  ;  and  that  ad- 
ministration of  all  and  singular  the  goods, 
chattels,  rights,  and  credits,  which  were  of 
the  said  James  Hobson,  deceased,  at  the 
time  of  his  death,  with  the  said  testamen- 
tary paper  hereinbefore  secondly  moi- 
tioned  as  the  last  will  and  testament  of  the 
said  James  Hobson,  shotdd  be  granted  to 
the  defendant,  which  said  report  was  af- 
terwards, to  wit,  on  the  18th  of  the  said 
month  of  February,  by  his  late  Majesty  in 
council,  duly  affirmed ;  in  pursuance  where- 
of, afterwards,  and  not  at  any  earlier  period, 
to  wit,  on  the  18th  of  June  1835,  admi- 
nistration of  all  and  singular  the  goods, 
chattels,  rights,  and  credits,  which  were  of 
the  said  James  Hobson,  deceased,  at  the 
time  of  his  death,  with  the  said  last  will 
and  testament  of  the  said  James  Hobson, 
deceased,  annexed,  was  duly  granted  to 
the  defendant ;  and  the  plaintiff,  in  &ct, 
further  saith,  that  imtU  the  said  grant  of 
administration  lo  made  to  the  defendant 
as  aforesaid,  there  was  not  at  auy  time, 
from  the  time  of  the  death  of  the  aid 
James  Hobson,  any  legal  personal  repre- 
sentative of  the  said  James  Hobson,  de- 
ceased, or  any  other  person  whomsoerer, 
liable  to  the  plaintiff,  and  against  whom 
the  plaintiff  could  commence  any  action 
or  suit  in  respect  of  the  said  causes  of 
action  in  the  said  first  count  mentioned; 
and  that  within  a  reasonable  time,  that  is 
to  say,  within  the  space  of  three  •mouths 
after  the  said  grant  of  administration  to 
the  said  defendant  as  aforesaid,  to  wit,  on 
the  12th  of  September  1835,  the  plaimiflf 
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issued  his  writ  of  summons  out  of  the  said 
Court  here,  and  thereby  coinmcnced  his 
said  action  against  the  defeodant  as  such 
administratrix  as  aforesaid,  in  respect  of 
the  said  sums  of  money  and  causes  of  ac> 
tion  in  the  said  first  count  of  the  said  de- 
claration mentioned ;  and  the  plaintiff,  in 
fact,  says,  that  the  said  period  which  re- 
spectively elapsed  between  the  accruiog 
of  the  said  causes  of  action  in  the  said  first 
count  mentioned,  as  hereinbefore  men- 
tioned, and  the  time  of  the  death  of  the 
said  James  Hobson,  and  between  the  said 
grant  of  administration  to  the  defendant  as 
aforesud,  and  the  time  of  the  commence- 
ment of  this  f  uit,  do  not  t(^ether  amount 
to  the  period  of  six  jearst  but  only  to  a 
much  less  time,  to  wit,  to  the  period  of 
one  year  and  four  months,  and  this  the 
plaintiff  is  ready  to  verify. 

Rejoinder — And  the  defendant,  as  to 
the  said  replication  of  the  said  plaintiff  to 
the  said  third  plea  of  the  said  defendant, 
so  far  as  relates  to  the  first  count  of  the 
said  declaration,  says,  thlit  the  said  causes 
of  action,  in  that  count  mentioned,  did  not 
accrue  to  the  plaintiff  within  six  years 
next  before  the  time  of  the  death  of  the 
said  James  Hobson,  in  manner  and  form 
as  the  plaintiff  has  above,  in  his  said  re- 
plication in  that  plea,  so  far  as  relates  to 
the  said  first  count,  allqjed. 

At  the  trial,  a  verdict  was  found  for  the 
plaintiflT  upon  all  the  coants  of  the  decla- 
ration. A  rule  having  been  obtained  to 
arrest  the  judgment  upon  the  first  count, 

now  shewed  cause. — 
This  question  turns  upon  the  validity  of 
the  replication,  which  relates  that  a  cause 
of  action  accrued  to  the  plaintiff  in  May 
18S9,  against  James  Hobson;  that  he  died 
in  May  18S0;  that  administration,  with 
the  will  annexed,  was  granted  to  the  de- 
fendant on  the  18th  ^  June  1895;  and 
that  this  action  was  commenced  within 
three  months  of  that  time,  namely,  in  Sep- 
tember 1685 ;  and  that  there  was  not  till 
then  any  legal  personal  representaUve  of 
the  deceased,  against  whom  an  action  could 
be  commenced.  It  is  clear  upon  this  re- 
cord, that  .though  there  have  been  six 
years  altogether,  yet  that  six  years  have 
not  -  elapsed  during  which  the  plaintiff 
might  have  sued,  but  only  one  year  and 
four  months,  in  which  he  could  have  com- 


menced an  action  against  anybody.  The 
statute  SI  Jac.  1.  c.  16.  s.  3.  provides, 
'*  That  all  actions  upon  the  case  shall  be 
commenced  and  sued  within  six  years  next 
after  the  cause  of  such  actions  or  suit,  and 
not  af^er."  Are  there  to  be  six  years, 
during  all  which  the  party  could  commence 
his  action,  or  merely  six  years  whether  he 
could  or  not  ?  7*his  act  of  parliament  has 
received  a  liberal  construction  in  many  in- 
stances, and  has  not  been  construed  lite- 
rally. There  is  no  express  decision  at 
hw  upon  this  point ;  but  there  are  cases 
in  equity  resembling  it.  It  is  not  coo- 
tended,  Uiat  if  a  cause  of  action  accrued 
to  A,  and  he  died,  and  probate  was  granted 
to  B,  that  he  should  have  six  years  from  the 
grant  of  probate ;  nor  in  case  of  a  forme- 
don,  under  statute  21  Jac.  1.  c.  16,  that 
each  successive  tenant  in  tail  is  to  have 
twenty  years — Hickman  v.  Walker  (1), 
Tolson  V.  Kaye  (2).  The  equity  and  spirit 
of  the  act  has  prevailed  against  the  letter. 
Thus,  in  section  8,  actions  upon  the  case 
are  specially  mentioned ;  but  in  section  7, 
actions  upon  the  case,  except  for  words, 
are  specially  excluded ;  yet  the  last  sec- 
tion has  been  held  to  include  actions  of 
assumpsit.  So  upon  section  7,  in  the  case 
of  an  infant,  it  was  objected  that  he  could 
only  bring  his  action  within  this  clause 
after  he  was  of  full  age ;  but  there  again 
it  was  decided  against  the  letter  of  the 
section — Chandler  v.  Vilett  (3),  Crosier  v. 
Tomlintm{4i).  The  action  of  trover  was 
also  decided  to  be  within  the  3rd  section, 
though  omitted  in  the  enumeration  of  ac- 
tions at  the  close  of  it — Snayn  v.  Stephens 
(5).  So  in  Matlkewa  v.  PhiUmt{6),  the 
words  of  the  act  were  departed  from.  The 
Court  has  not  deprived  the  plaintiff  of  hit 
remedy,  unless  he  has  been  guilty  of  laches 
— Hall  V.  WybimrH  (7).  There  an  original 
should  have  been  filed.  Nor  does  the  7th 
section  apply  to  any  cases  where  an  action 
might  not  have  been  commenced.  In 
WucocJu  T.  Huggha  (8X  which  was  an  ac- 
tion by  an  executor,  it  is  said,  **  If  the 

(1)  WiUei,  sr. 

t)     Brod.  tc  Bing.  fir. 
9)  t  S«aad.  ISO. 
4)  t  Mod.  71 ;  I.  c  Fits.  81. 

(5)  Cro.  Car.  «45. 

(6)  t  Stlk.  424. 

(7)  Cutfa.  136. 

(8)  S  Stra.  90r. 
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aeamd  executor  had  been  retarded  by 
Huita  about  the  will  or  administratioiit  and 
he  had  shewn  that  in  pleading,  it  would 
have  been  otherwise,  because  then  the 
n^lect  would  have  been  accounted 
Similar  cases  are  in  Fttxgibbon,  171  and 
289,  and  in  Com.  Dig.  tit.  *  Temps'— il/ui- 
dUlon  T.  Forbes  and  mfe,  in  a  note  to 
JCarver  v.  Jairiea  (9).  But  secondly,  there 
are  cases  bearing  more  directly  upon  the 
question,  where  the  plaintiff  is  unable  to 
proceed  from  want  of  a  person  whom  he 
can  sue.  It  is  said,  that  if  a  cause  of  ac- 
tion has  once  accrued  to  him,  no  matter 
for  how  short  a  time,  and  he  is  impeded 
in  his  suit,  from  there  being  no  one  in  a 
aituation  to  be  auedi  that  ue  statote  will 
nevertheleu  run  against  bim :  but  that  is 
not  so.  The  statute  will  not  run,  if  time 
be  no  executor,  until  adnunistration  be 
taken  oat— Joliffe  t.  Pit<(10).  The  rule, 
that  when  the  statute  has  once  begun  to 
run,  it  does  not  stop,  only  applies  to  cases 
where  the  plaintiff  might  have  proceeded 
with  his  action,  but  is  inapplicable  where 
the  law  prevents  him — Curry  v.  Stephen- 
fOR(ll).  That  seems  precisely  in  point; 
but  the  difference  is,  that  there  the  moaey 
was  received  after  the  death  of  the  testa- 
tor, and  a  cause  of  action  accrued  alter  hia 
death,  but  stUl  the  principle  applies  here 
— Murray  v.  the  East  l»dia  Compamy  ( 1 2). 
Those  were  easea  of  a  plaintiff  subw-r 
quently  acqairiiw  a  right,  and  being  then 
first  clothed  with  that  character;  but  this 
is  the  caae  of  a  defendant  not  having  taken 
out  letters  of  administration,  and  there 
being,  therefore,  nobody  whom  the  plainr 
tiff  could  sue.  IVebtier  v.  fVebster  (13), 
Perry  v.  Jenkins  (14),  Douglas  v.  Forrest 
(IB),  are  upon  the  same  principle.  The 
latter  case  was  decided  upon  the  ground 
that  the  plaintiff  was  not  guilty  of  laches, 
as  there  was  no  one  whom  he  could  sue. 
By  the  statute  of  Anne,  he  was  not  bound 
to  sue  Hunter,  while  he  was  beyond  the 
•eas.  The  "cause  of  action"  in  the  su- 
tute  applies  to  the  tesutor,  not  to  his  per- 
sonal representative. 

(9)  Will«s,  969. 

(10)  t  Van.  694. 

(11)  Cattk.  S3». 
(It)  5  B.  &  Aid.  t04. 
(13)  10  Vm.  93. 

(U)  1  Hyl.&Cr.ll8. 

(15;  4Bug.6B6}  s.e.6UwJ.R«p.C.P.lfi7. 


[ALDEasoit,  B.— "nie  cause  of-  aeUoq 
gainst  the  teatatw  nuw  be  sued  at  any 
time  within  rix  years  after  his  return,  but 
if  he  dies  abroad,  then  a  new  cause  aprii^ 
out  of  the  former  right  of  acticm  against 
the  executor :  then,  are  there  not  to  be 
six  years  from  the  time  of  his  appoint- 
ment ?] 

It  cannot  bo  said  the  cause  of  action  ac- 
crued from  granting  tiie  probate,  wiihout 
overruling  the  case  oi  Hickman  \.  Jt  alker. 
The  decisions  furnish  no  case  in  favour  of 
the  Statute  of  Limitatioc^  ^SfSM' 
cumstances.  It  haf's^y^  ^gi'MP^ 
apply  where  there  was  ^ot  •  oontinuing 
riglit  to  sue  during  the  six  ycffs.  The 
plaintiff  is  not  (p  be  deprived  pf  1^  ^i^^ 
frhw  it  aj^^evs  upon  the  record  that 
Acre  have  peeo  o«4y  one  yesx  and.  four 
months,  during  which  there  was  any  peraon 
whom  he  couhl  Bue. 

Sir  f.  Polloik,  contra. — It  cannot  be 
dt-nied  in  this  case,  that  the  Statute  of  Li- 
mitation's had  begun  to  run  against  thii 
dtbt,  at  t!ie  time  of  the  death  of  Hobson ; 
and  that  being  so,  it  will  continue  to  run, 
and  the  plaintiff  is  barred  by  the  efflux  of 
time,  {t  i%  hMi  ^  would  b*  •^g''**^ 
ship  to  app^y  tbff  (it^tute  to  #  fafn  nVff.f 
party  has  a  ipai^  pf  K^uai  (fXtflHiB 
pnly,  and  then  dies,  witbai^  h]^m^H 
menced  it.    No  doubt,  extreme  eases  off 
be  put ;  but  a  nipoh  greater  inconyoMMa 
would  result  from  the  doctrine  0[iWl|ft 
for  by  the  plaintiff,  which  is,  luRUmi 
must  be,  during  every  part  of  the  six  years, 
a  plaintill'  who  may  sue,  and  a  party  who 
niuy  be  sued,  and  that  if  any  interruption 
of  titlier  occurs,  so  much  of  the  time  is  toi 
he  taken  out  of  the  calculation,  and  a  spe-t 
cial  inquiry  is  to  be  instituted  «a  to  liw' 
time  of  the  testator's  death,  and  the  oai^-*' 
menc^ent  of  a  representative  cbfMFVterr 
by  an  executor  or  adonioistrat^  4^1^ 
the  sfiine  principle,  it  might  be  eOBBm^ 
that  no  Sundays,  or  days  when  offices  are 
closed,  should  be  included  in  tha  calcoU- 
tion,  as  a  disability  as  great  arisen  at  tboaa 
times,  as  the  want  of  a  plaintiff  or  defendant 
creates.  But  here  tbe  disability  is  entirely 
the  act  of  the  plaintiff,  in  carrying  on  the 
contest  for  the  office  of  executor,  and  be 
is  not  to  derive  any  advantage  from  his 
own  ect.    Where  a  disability  has  exiated, 
if  it  be  once  removed,  tbe  etatnle  ^Mfn^fnuft 
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to  raOj  ootwiditUndiqg  tubsequont  disaliie 
Ittiet — Z>oed,Z)itr0«ivv.^one«h6).  Ther^ 
ft  principle  is  distinctly  laid  down,  which 
has  not  been  broken  ip  upon ;  and  Ashurf 
J.  appUp*  it  more  sUrongly  to  tlie  persoq 
^0  has  himself  created  the  disability. 
Secondly,  the  atatiftes  have  made  no  ex- 
ception for  such  a  case  as  this.  'f^Ue  fta* 
tnte  il  Jac.  1.  c.  IC.  c^nuins  nothing 
about  defendants.  In  Prideaux  v.  Webber 
(17X  to  a  pW  of  the  Statute  of  Limitations, 
the  {^nti4'rcpl|e<li  tluU  cer^in  rebels  had 
usurped  the  gorernment,  and  none  of  the 
King's  fpurts. were  open;  but  the  plea  was 
htfld'a  jgoo4  bar,  because  there  is  npt  ^y 
exception  in  the  act  pf  such  a  case ;  and 
infants  had  b^en  bound  thereby,  if  not 
excepted.  In  the  statute  1 W.  &  M.  c.  4, 
in  consequence  of  Hilary  terra,  1688,  not 
being  kept,  a  certain  time,  from  the  10th 
of  December  to  the  12th  of  March,  utal^en 
out  of  the  compiftation  in  the  Statutes  of 
Limitations,  which  would  not  have  been 
necessai^r  if  the  doctrine  contended  for  by 
the  plaintiff  can  be  supported.  So  fii  the 
24  Geo.  2.  c.  23,  for  changing  the  stylcf 
a  clause  is  inserted,  preserving  all  iate|;ef  ts 
that  would  be  affected.  The  next  statute 
is  the  4  &  ^  Anne,  c  16,  which  extended 
the  7th  section  of  tl^  Sutute  of  James  ^ 
deiendants. 

(l^KS  Asniox^  C.B.— There  is  alsq 
case  of  iSnode  f,  fVard(\S),  upon  fh^ 
^tute  of  William  and  Mary.] 

fiiat  shews  that  the  old  pte^  of  the  sta- 
tutft  was  preserved,  and  no  pew  modp  io- 
tr9d^ccd,  though  ninety-two  days  we^e 
taken  out  of  the  time  ;  but  it  is  naid  th^U 
though  you  might  sue  a  de&ndant  by  the 
sutute  of  ^nne,  in  qase  of  his  dying 
abroad,  you  could  not  sue  his  exect|tor 
without  the  assistance  of  the  Court. 

£AtDiBsoH,  B. — ^If  you  are  to  Iving  u 
action  agaiqit  his  executor  six  years  after 
the  return  of  the  testator,  and  he  never 
returns,  the  effect  of  it  is,  that  you  mfty 
sue  the  executor  at  any  time.] 

Murray  v.  tJu  Eatt  IiuUa  Company  and 
Cvrrie  v.  Steven^  shew  diis,  thst  the  Sta- 
tute of  Limitations  does  not  apply  till  there 
is  somebody  capable  of  suii^  and  of  being 
sued ;  but  if  what  is  now  contended  for 

(S6)  4  Tcim  Rep.  310. 
(in  1  Ur.SI. 
(18)  a  Lav.  S8S. 


V  correct,  it  was  unneeetsary  ill  tbefimer 
case  to  inquire  at  all  M  to  the  time  olt 
i^cpptance.  That  case  is  decidedly  at  va?' 
riance  with  Uie  argument  of  the  ^aintiff. 
^eift,  the  eases  in  equity  do  not  support 
the  proposition  contended  for.  In  JoUffit 
V.  Pott  all  the  parties  were  abroad.  Ther^ 
tbe  statute  iQf  Anne  passed  before  the 
plaintiff  was  barred.  The  courts  of  equity 
also  pxe  not  bpund  by  the  Statute  of  Limi- 
tations, but  have  only  adopted  and  taken 
them  as  a  guide,  as  far  as  tlwy  suitul  them 
by  way  of  analogy*  .  When  it  is  asked  to 
revive  a  biUi  the  Covtrt  will  look  at  the 
ciroauutaaees  of  the  ease — /Vrry  v.  /e»* 
ffintt  WiAittr  r.  ffVbfrr.  In  Doitgbu  v. 
Forrest  the  statute  had  never  b^nn  to 
run.  inhere  is  no  current  of- autliuDriiies 
to  shewt  that  esses  have  ever  been  decided 
on  the  ground  of  laches  or  no  laches,  i|ndet 
such  circumstances  as  the  present. 

Sk  W,  Follett,  in  reply.— There  is  a 
distinction  between  the  case  of  a  person 
who  by  law  msy  sue,  and  has  a  defjendaut 
whom  he  m^y  pue*  but  is  prevented  by  the 
disability  of  being  an  infont.  or  non  ctmpot 
ewfifM,  and  the  case,  where  there  is  no  one 
1*j)9Qi  Ae  |rf«intiff  can  sue.  Dve  d.  Z)tt* 
Tourfi  /mw  belongs  to  the  former  cUss. 
(fa  pvty  ill  under  ft  disability,  from  being 
«o  infant,  mm  eompot  noHii*  &e.  when  the 
cause  of  a«cdon  aicCrued,  lb«D  the  7th  aee^ 
tipn  applies  to  proCeot  liini ;  but  this  cas» 
if  not  wiUiin  that  section  al  all,  but  withqi 
the  3rd  section,  upon  tlie  words  of  which 
it  is  nepesMry  that  the  cause  of  iaction 
should  be  a  continuing  one,  which  the  party 
may  prosecute  at  any  time  within  ihe 
six  years.  As  to  /'Hdootu  v.  Webber^  the 
answer  if,  Aat  there  has  been  an  act 
confirming  what  w*s  dotie  in  the  couru 
during  tlw  rebellion.  It  need  not  be  eon-r 
tended,  that  every  uolbreseen  event,  which 
could  not  have  been  contemplated,  is  prf»v 
Tided  for  by  the  words  of  the  act  of  par- 
lisroent,  and  the  time  lost  by  sudi  events 
is  not  to  be  calcuhtad.  The  legislatan 
specially  interfeKes  when  such  cases  occur. 
Sudi  matters  onlyas  occur  in  the  ordinary 
course  of  events,  are  in  the  contemplation 
of  the  sutute,  and  aided  by  it.  So  in  the 
case  of  Smde  v.  fPar^,  the  sUtute  of  W.  & 
M.  had  been  passed  to  provide  for  an  un- 
foreseen event.  Nest,  it  has  been  said* 
that  the  delay  is  the  act  of  the  plaintiff* 
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He  wn  ippoinied  executor  by  a  court  of 
competent  jtirisdictioD.  ihou^  the  appoint* 
ipent  was  afterwants  reversed.  No  answer 
has  been  giren  to  the  mode  that  has  pre- 
vailed of  construing  Uw  act,  in  order  to 
carry  out  the  intention  of  the  legislature. 
The  9  Geo.  4.  c.  14.  has  been  passed  to 
prevent  so  equitable  a  construction.  In 
Murray  t.  the  East  India  Company,  it  was 
necessary  to  decide  when  the  cause  of  ac- 
tion accrued:  that  was  the  only  question-. 
Here  the  cause  of  action  accrued  from  the 
grant  of  administration.  There  is  no  au- 
thority whatever  to  shew  that  the  statute 
is  applicable ;  nor  even  a  dictum  to  sup- 
port the  proposition,  that  where,  during  a 
part  of  the  six  years,  there  is  no  person 
m  esse  capable  of  being  sued,  the  Statute 
of  Limitfttions  will  contmue  to  run  during 
that  part. 

Lord  ABiitciBm,  C.B. — The  Court  oiter- 
tains  no  reasonable  doubt  upon  this  case, 
or  they  would  take  time  to  consider  their 
judgment.  The  question  appears  to  lie  in 
a  narrow  compass.  It  is  said,  that  such  a 
case  as  this  has  never  occurred,  but  I  ap- 
prehend it  will  be  found  that  similar  cases 
have  very  frequently  occurred  in  practice. 
A  party  in  England,  against  whom  a  cause 
.of  action  exists  in  1829,  (his  creditor  also 
being  in  England,)  dies  in  1880;  after  his 
death,  some  litigation  takes  place  reipect- 
ing  hit  wiU,  and  some  time  elapses  befine 
letters  of  administration  are  granted  to  the 
defendant.  They  are  granted  in  1835, 
and  in  September  of  that  year,  the  creditor 
commenoes  his  suit  against  the  administra- 
trix. The  wholeperiod  from  the  fifstaccru^ 
ing  of  the  action,  embraces  more  than  six 
years.*  Dutthen  itis  contended,  that  although 
a  cause  of  action  accrued,  and  there  was  a 
party  to  sue,  and  another  to  be  sued ;  yet, 
because  some  litigation  ensued  at  the  death 
of  the  debtor,  tlie  plaintifT s  right  was  sus- 
pended then,  and  that  time  is  not  to  be  in- 
cluded in  the  six  years.  Upon  a  plea  of 
ocfto  noil  aecrevii,  &c.,  or  non  attttmptit  in- 
fra  t€x  mmts,  1  have  never  known  that 
portion  of  the  time  deducted,  which  was 
occupied  in  pnvving  the  will.  It  is  said, 
that  the  3rd  section  of  the  statute  of  James 
contemplates  tliat  a  complete  cause  of  ac- 
tion, with  the  parties  to  sue  and  be  sued, 
should  pxist  during  the  whole  six  yean. 


The  meaning  of  the  statute  clearly  appears 
to  me  to  be  this,  that  where  a  cause  of  ac- 
tioB  has  once  accrued,  with  a  capacity  of 
suing  and  being  sued,  and  the  statute  has 
begun  to  run,  it  wiU  continue  to  do  so ; 
and  I  concur  in  the  doctrine  laid  down  in 
fVilcOcki  T.  Hugghu.  But  then,  it  is  said, 
that  there  are  cases  in  equity  in  favour  of 
the  plaintiff.  The  cases  in  equity  depend 
upon  such  a  variety  of  circumstances  on 
which  the  equity  has  arisen,  that  they  can- 
not be  cited  as  authority  in  courts  of  law, 
especially  where  they  contravene  their  de- 
cisions. In  some  cases,  courts  of  equity 
may  see  manifest  injustice  in  barring  the 
debt,  and  may  wish  to  do  right  between 
the  parties.  Jotiffe  v.  Pitt  has  been  re- 
ferred to.  There,  at  the  time  the  debt  ac- 
crued, both  debtor  and  creditor  were 
abroad,  and  no  action  could  have  heoi 
brouffht  Hie  creditor  returned  in  1702, 
and  then  he  commenced  his  suit  ^iainst 
the  debtor,  which  he  kept  alive  for  fimr 
years,  when  the  debtor  died  abroad,  bar- 
ing appointed  an  executor,  who  was  »Uo 
abroad.  In  the  meantime,  the  statote  of 
the  4  &  5  Ann.  c.  16.  passed.  In  1710, 
the  executor  came  to  England  and  proved 
the  will,  and  in  1714  the  plaintiff  filed  his 
bill.  There,  the  legislature  had  shewn 
that  the  case  of  a  debtor  bein^  beyond  the 
sea,  was  a  reasonable  exception  from  the 
statute  of  James.  But  there,  it  must  be 
observed,  that  the  par^  had  commemeed  his 
action  by  original,  within  the  six  years  of 
his  return.  Whether  that  case  n  founded 
on  an  equitable  construction  of  the  statute* 
or  whether  it  can  be  sustained  by  the 
words  of  the  statute,  it  is  not  necessary  ta 
inquire,  because  in  the  present  case  there 
was  a  power  to  commence  an  action,  and 
none  was  commenced.  Murray  y.  tlte  Eatt 
fndia  Company  stands  upon  a  totally  dis- 
tinct ground.  There,  Nr.  Hope,  being 
abroad,  dispatched  some  bills  of  excfaai^ 
to  his  aeent  in  England ;  on  the  passage 
home,  Mr.  Hope  perished ;  the  agent  act- 
ing under  a  power  of  attorn^,  indorsed 
the  bills,  and  it  afterwards  turned  out  Uiat 
the  agent's  authority  did  not  extend  to  the 
indorsement  of  bills,  .so  that  the  company 
Goiild  not  defend  themsdves  against  the 
action.  There,  no  administntioi  of  the 
effects  of  Mr.  Hope  was  taken  out  until 
afler  the  six  years,  and  no  cause  of  action 
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existed  &t  his. death,  ai  the  bills  were  not 
due ;  so  no  power  of  bringing  an  action 
by  or  against  anybody  existed  till  adnii- 
Distration  was  granted.  The  cases  divide 
themselves  into  two  classes  :  first,  where  a 
creditor  has  conunenced  his  suit,  which  is 
interrupted  by  his  death,  and  his  represen- 
tative haa  comracoiced  a  new  action,  by 
analt^  to  the  case  of  a  judgment  reco- 
vered, it  has  been  held,  that  the  represen- 
tative is  not  barred  by  the  statute,  but  is 
to  prosecute  his  suit  within  a  certain  rea- 
sonable tine ;  secondly,  where  no  action 
has  been  commenced,  on  account  of  the 
party  having  no  capacity  to  sue.  This 
case  falls  within  neither  class,  as  there  was 
a  capacity  to  sue,  but  no  action  has  been 
commenced.  The  argument  of  the  plain- 
tiff supposes  the  legislature  to  have  fore- 
seen all  the  cases  of  interruption  by  death, 
and  to  have  intended  the  statute  ahould 
not  apply  to  them  at  all.  I  should  rather 
say,  toat  the  legislature  did  not  think  it 
neceasary  to  make  any  provision  respecting 
such  cases,  as  the  statute  ran  when  the 
action  first  accrued.  But  we  find  a  decla- 
ratory law  was  necessary  in  the  1  W.  &  M, 
c.  14,  to  prevent  part  of  a  year  from  being 
included,  in  computation  upon  the  Statute 
of  Limitations,  as  there  was  a  suspension 
of  all  law ;  therefore,  the  legislature,  by 
its  own  enactment,  has  negatively  shewn 
that  in  ordinary  cases,  where  an  action  has 
accrued,  and  the  statute  lias  begun  to 
run,  and  during  a  part  of  the  time  there 
could  by  no  possibility  be  both  a  plaintiff 
to  sue  and  a  defendant  to  be  sued,  yet  that 
such  time  is  to  be  ioduded  in  the  compu- 
tation. 1  am  therefore  of  opinion,  from 
the  universal  practice,  the  opinion  of  the 
legislature,  and  the  reason  of  the  thing, 
that,  in  this  case,  the  time  which  occurred 
after  the  testator's  death,  and  before  admi- 
nistration wfs  granted,  must  be  included 
in  the  computation ;  and  that  therefore 
the  judgment  must  be  arrested. 

BoLLAMD,  B.— During  a  great  portion 
of  the  argument,  I  have  doubted  whether 
the  plaintiff  was  not  entitled  to  our  judg- 
ment, and  I  . concur  with  some  hesitation 
with  the  rest  of  the  Court. 

AtoaasoN,  B.— I  concur  in  the  judg- 
ment given  by  my  Lord.  It  appears  that 
the  usual  rule  is,  that  if  the  statute  once 


b^ns  to  run,  it  will  continue,  that  ia  to 
say,  that  as  soon  as  there  is  a  cause  of  ac- 
tion, with  a  plaintiff  to  sue  and  a  defendant 
to  be  sued,  the  date  ia  fixed.  Much  incon-- 
veoience  would  result  If  it  were  otherwise ; 
there  would  be  a  great  many  b^nnings 
and  a  great  many  endings  to  add  up,  to 
ascertain  whether  the  atatate  had  fully  run 
or  not.  It  ia  &r  better  that  there  should 
be  a  particular  injury  to  one  individual, 
than  a  general  ihconvenience  to  all  persons. 
But  the  question  is,  what  is  the  true  con- 
struction of  the  Statute  of  Limitations  ?  In 
cases  where  the  testator  has  commenced  a 
suit,  an  equitable  construction  has  b^n 
put  upon  the  statute;  but  that  constructiiMi 
is  inapplicable  here,  and  cannot  be  extend- 
ed to  this  case.  Upoi^  the  same  equity, 
the  executor  has  a  limited  time  to  com- 
mence his  action,  and  where  he  is  guilty  of 
no  laches,  it  is,  as  it  were,'  appending  his 
action  to  the  fitrmer  suit;  and  in  such 
cases,  8  hmger  period  dian  twelve  months 
has  be«i  sometimes  allowed.  So,  in  the 
case  of  a  removal  from  an  inferior  court, 
the  defendant  prevents  the  party  from 
going  on,  and  there,  if  the  new  suit  is  com- 
menced within  a  reasonable  time,  it  will 
date  from  the  original  suit.  So  of  the 
woman  who  marries  after  action  brought, 
if  the  husband  and  wife  promptly  <!om- 
roence  a  new  suit,  it  shall  be  considered  a 
continuation  of  the  first.  I  do  not  say 
that  these  cases  are  founded  upon  a  good 
principle,  but  they  proceed  upon  an  equit^ 
able  construction  of  the  statute.  JoUjfe  v. 
IHtt  appears  to  have  been  decided  eitlm 
upon  me  ground,  that  the  statute  of  Anna 
appUed,  whidi  may  be  very  doubtful,  or 
that  being  a  suit  in  equity,  and  the  statute 
of  Anne  having  passed  before  the  Statute 
of  Limitations  completely  ran,  it  might 
have  been  thought,  that,  from  analogy  to 
the  statute  of  ^ne,  it  was  not  within  the 
Statute  of  Limitations.  Douglat  v.  Forrest 
was  after  the  statute  of  Anne  passed  ;  there 
the  creditor,  while  he  had  no  cause  of  ac- 
tion, died  abroad ;  and  the  statute  could 
not  be  considered  to  run  until  there  was 
some  one  capable  of  suing.  Murray  v. 
the  East  India  Company  proceeded  upon 
the  same  principle.  So  also  in  Curry  v. 
Stephenson.  But  in  the  preaent  case,  there 
was  a  complete  right  of  action  in  the  tea- 
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taior's  Itlbtime,  which  continued  fbr  som^ 
time  with  a  capacity  to  sae  a  party  who 
was  in  Bngtand.  Extreme  cases  may  be 
put  on  both  sides ;  for  them  the  legisla- 
ture does  not  provide  ;  and  we  are  to  de- 
cide according  to  the  provisions  of  the 
statute.  1  therefore  think  that  the  refiU- 
cation  is  bad ;  that  the  plea  ia  well  fonnd-^ 
Cd,  and  that  tliejudgmentrnnatbs  arretted^ 
.  GuBHBT,  Bi  concunedi 


183B,    \   DOB  dim.  HOLDKft  r.  Eoata- 
June  13.  f  WORTH. 

-  Ejwtmetd—l  Gto.    e.  87.    1— Coffee 

to  appidr, 

Tke  iatke  nt  the  foot  of  iht  (bcbnt/tofi 
reymred  tlu  tenmt  to  appear  "  in  next  TrU 
mty  tern,"  generaUy.  Before  the  end  if 
the  term,  he  not  hading  appeared,  the  uttiat 
ride  nisi  had  been  obtmnedf  oalUng  Aim 
to  ehm  etnue  rtAy,  bendet  being  adnuUed 
defenduUi  ^e.,  he  dmUd  mt  eiHer  into  the 
toraif  and  MuHfiont «  Ml  forth  m  thsfb-et 
eectidn  of  the  OH : — IMdi  trpoo  cuun  sMim 
agahut  the  rub,  that  the  stalnte  woe  not 
eompUed  mithi  it  requiring  the  notite  to  bti 
to  appear  on  thkfirei  day  of  the  temn 

Martin  had  obtained  a  rule,  calling  upnl 
Rushworth,  the  tenant  in  poisession,  to 
shew  cause  Why,  upon  b^ng  admitted  de^ 
fendant,  be  ^ould  not,  besides  entetiiig 
into  the  commoa  rule,  abd  giving  die  oom-t 
mon  undertakiiu,  nndertake  in  ca^  of  a 
ftrdiet  for  the  pkintlff,  to  give  him  a  fud^i 
ment  to  entered -against  the  real  defeft^ 
dam,  of  the  terni  next  precedina  the  timt 
of  trid.  And  also  whv  he  shoUld  not  eate^ 
into  a  reewdBanee  by  faimfeelfi  ud  two 
snfllelent  svletfes,  in  a  reaaaulbls  stnti  tif 
be  fixed  by  the  Cdurt,  and  «ndiih  any  thne 
the  Court  should  di^^ci,  coiiditioiled  to  pay 
the  costs  atid  dtimages  which  should  be 
recovered  by  the  plaintiff  in  the  action;  or 
why  in  default  thereof,  judcinent  should 
not  be  entered  fiir  the  phuntilT,  pui^naht  td 
the  statute  I  Geo.  4.  c.  87.  a.  1. 

This  was  a  country  cause ;  and  it  appear- 
ed by  afildavita,  that  the  folUnring  wutht 


form  of  the  notice  n  the  foot  df  the  ded»* 
ration : — 

"Take  notice,  according  to  the  form  of 
the  statute  in  siich  case  made  and  provided, 
that  you,  and  each  of  you,  do  appear  *  in 
next  Trinity  term,'  then  and  there  to  be 
made  defendants  in  this  action  of  f^eefenoM^ 
and  then  and  there  to  enter  into  a  reco^ 
nixance  by  yourself,  and  two  suflBdent 
sureties,  in  such  sum  at  the  said  Conrt 
slwU  think  reasonable,  conditioned  to  pay 
^  coats  and  damages  whidi  sludi  be  re- 
covered in  this  aefiMi,  if  the  uaA  Covrt 
shall  so  order.    Yours/*  &c; 

Piatt  and  /frchbokt  now  shewed  cause. — 
As  the  notice  requires  tbe  defendabo  to 
appear  "in  next  Trinity  term."  diit  ap|di^ 
cation  is  made  too  soon,  as  they  have  Ae 
whole  terrt)  fbr  that  purpose.  The  notic* 
is  getieralj  attd  is  defective  in  not  fbDow- 
ing  the  directioas  In  the  first  section  of  the 
act.  Here,  Uid  parties  have  not  appemd  t 
and  the  aet  pteacribet  for  such  a  eaae  hf 
sayingi  *' ot  ttt  case  of  nog^mieainea^" 
Aat  i^  Bon*«ppeatanee  acoordkiig  to  Aa 
tehns  of  the  notice,  which  here  gives  the 
defMidinttbtf  wtKdeterm.  lltfyuto  nude 
oAer  objetitions,  Which  it  is  oot  imtwrtant 
to  noHcci  as  the  decision  of  tiie  Cmitt  did 
not  proceed  upon  Uieifl. 

Jifar<iii,  eohtrAi— :The  notice  Use*  the 
words,  "  accordmg  to  the  form  of  die  8ta< 
tute  in  such  case  made  and  provided."  It 
Is  therefore  to  be  Cetistrned  with  reference 
to  the  statute,  whieh  requires  the  at^iear- 
anee  to  be  "on  thk  first  day  of  the  tenii." 

-  Per  Cttriant.— Those  words,  '*  aeeonliag 
to  the  form  of  die  statute,"  &e.,  refer  more 
to  tbe  entering  into  snffieicnt  recognlaaneet, 
dian  to  the  dme  of  ap|tearaace.  If  Ukit 
trere  a  notice  in  a  towti  teosa  in  a  comiMNi 
qeiitmenti  we  are  infohned  by  tfie  Maslet 
it  koold  be  iusttfllci«it  This  Is  a  eooatfy 
cause,  and  though  in  sucb  ease  the  noties 
is  general,  still  rtferentn  must  be  had  lo 
tbe  statute;  and  this  rnk  mnat  be  dii- 
chargid,  as  we  think  Uie  direction  of  the 
statute;  that  die  botice  to  appear 
have  been  on  the  first  day  frf*  die  tertt, 
ought  to  have  been  contgli^  vridi; 
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,         -      y      JORDAN  V.  MOHTOK. 

June  8.  j 

Warranty  —  jfcceptance  —  Contract  — 
Principal  and  Agent. 

Upon  treaty  for  a  mare,  the  defendant 
wrote  to  the  plaintiff,  "  /  wiH  take  the  mare 
at  twenty  gnineas,  of  course  warranted,  and 
at  the  lays  outf  tarn  Iter  out  my  mare;"- 
tmd  agavfi  he  rorotet  **  My  mm  will  be  at  the 
WorlS*  End  on  Mmday,  when  he  mU  take 
the  mare,tmd  pay  you;  i/*  yw  want  to  go 
^sewheret  tend  anybody  with  a  recent  and 
the  money  shall  be  paid,  onlv  say  in  the  re- 
ceipt, sound,  and  quiet  in  naraess."  The 
plaint^  m  answer,  wrote,  "  She  is  warranted 
sound,  and  quiet  in  double  harness ;  /  never 
put  her  in  single  harness,  as  I  never  wanted 
it."  The  mare  was  sent  to  the  World's 
End,  but  wilfuntt  any  receipt  or  warranty ; 
and  the  son  of  the  defendant  took  her  away 
without  paying  the  price,  and  she  was  kept 
some  days,  but  afterwards  returned  as  not 
sound. 

In  an  action  for  the  price,  the  jury  Jbund 
there  woe  no  acceptance  upon  the  incomplete 
warranty,  and  for  the  defendant : — Held, 
upon  motion  to  enter  a  verdict  for  the  plain- 
t^,  firttf  that  there  mur  no  comtlete  am* 
tract  in  writing;  secondly,  that  toe  son  had 
Miy  a  Utmted  authority  as  agaU,  and  that 
the  defindant  was  not  bound  by  his  act  of 
hrsi^tng  the  mart  home  under  the  drcum^ 
stances. 

This  was  an  action  of  assumpsit  for  the 
price  of  a  mare  sold  and  delivered,  with  a 
count  on  an  account  stated. 
•  Plea — Non-assumpsit  only. 

At  the  trial,  before  Gurney^  B.,  at  the 
Oxford  Spring  Assizes,  1838,  it  appeared 
that  the  plaintiflTand  defendant  lived  about 
thirty  miles  from  one  another,  and  in  Oc- 
tober 1897,  at  the  request  of  the  defendant, 
the  ouure  in  question  was  sent  to  a  public 
house  called  "The  World's  End,"  situated 
about  half  way  between  tlwir  houses,  for 
trial  by  defendant,  whose  son,  in  his  pre- 
sence, rode  the  mare,  and  defendant  then 
o^red  twenty  guineas  for  her,  which  the 
plaintiff's  servant  refused,  having  direc- 
tions from  the  plaintiff  not  to  take  less  than 
ZUL,  and  he  took  away  the  mare.  Sub- 
sequently, however,  the  plaintiff  agreed  to 
lei  defendant iiave  her  for  twenty  guineas, 
Nbw  Ssaias,  VIL— EKaeo.  Fl. 


and  wrote  to  him  to  that  effect.  Defen- 
dant wrote  in  answer, "  Uxbridge,  October 
17,  1837,~Sir,  I  will  take  the  mare  at  the 
twenty  guineas,  of  course  warranted ;  but  as 
you  say  you  will  have  another  horse  that 
I  shall  buy,  the  same  expense  will  bring 
the  two  up ;  therefore,  as  the  mare  lays  out, 
turn  her  out  my  mare,  and  I  will  meet  you 
at  West  Wycombe,  Saturday  or  Monday, 
which  day  you  like,  end  pay  you  at  once." 
The  mare  was  sent  accordingly,  but  defen- 
dant was  not  there.  Two  appointments 
were  subsequently  ma<le,  oneat  the  World's 
End, 'and  another  at  Wycombe,  but  not 
kept  by  the  defendant,  who  in  reply  to  a 
letter  from  the  plaintiff,  wrote,  "  Uxbridge, 
October  86th,  1837, — Sir,ofcourseIinean 
to  have  the  mare;  and  if  you  had  read  my 
note  properly,  it  would  have  saved  you  a 
great  deal  of  trouble.  I  now  say,  my  son 
will  be  at  the  World's  End  on  Monday, 
the  SOth  instant,  when  he  will  take  the 
mare,  and  pay  you.  If  you  want  to  go 
elsewhere,  send  anybody  with  a  receipt, 
and  the  money  shaU  be  paid,  only  say  in 
the  receipt,  fouad,  and  quiet  in  hvrness." 
In  answer,  the  plajntiff,  on  the  27th  of 
October,  wrote  to  say  he  would  send  the 
mare  and  receipt  at  the  time  appointed, 
atating,  "  she  is  warranted  sound,  and  ^tuet 
in  domle  hwmess;  I  never  put  her  in  single 
harness,  as  I  never  wanted  it."  On  the 
SOth,  the  mare  was  sent  to  the  World's 
End,  but  the  plaihtifTs  servant,  who  took 
her  there,  not  finding  defendant's  son,  re- 
turned home,  and  lefl  the  mare  in  care  of 
the  laiullord,  with  directions  not  to  give 
her  up  to  the  defendant  without  payment. 
After  his  departure,  the  defendant's  son 
came,  and  took  away  the  mare  without 
paying  for  h«r,  riding  her  home,  a  distance 
of  eighteen  miles,  to  the  defendant's  stable, 
where  she  remained  two  days.  The  son, 
when  called  for  the  defen^nt,  said  her 
legs  were  swollen ;  that  his  father,  on  send* 
ing  him  to  the  World'*  End,  had  told  him 
not  to  bring  away  the  mare  without  the 
warruiW,  and  was  angry  with  him  on  his 
return  mr  having  done  so.  The  mare  was 
sent  back  for  untounines^  but  the  plaintiff' 
refused  to  receive  her,  and  she  was  put 
out  of  the  yard,  and  it  did  not  appear  what 
had  become  of  her.  The  witness  who 
took  her  back,  as  well  as  the  son;  said  the 
mare  was  not  sound.  This  evidence  was 
SO 


Digitized  by 


283 


EXCHEQUER  OF  PLEAS : 


objected  lo,  but  afterwards  admitted  in 
Tnitigation  of  the  damages.  The  learned 
Judge  told  the  jury,  that  the  plaintiff  was 
bound  to  prove  a  delivery  of  the  mare, 
but  tliat  there  could  be  no  delivery  without 
an  acceptance  upon  the  part  of  the  defen- 
dant. That  the  defendant  required  two 
things,  a  receipt  and  a  warranty  inserted 
in  it.  That  the  plaintiff  had  given  neither, 
and  therefore  the  question  was,  had  the 
defendant  waived  them  by  accepiiog  the 
mare  ?  which  would  depend  on  whether  or 
not  he  had  returned  her  withii)  »■  reason- 
able  time.  If  they  thought  he  had  returned 
her  within  a  reasoradile  time,  to  find  a  ver- 
dict fiir  the  defendant ;  if  not,  for  Ibe  plain- 
tiff. They  would  also  say,  whether  the 
defendant's  son  had  authority  to  take  away 
tlie  mare  without  a  warran^.  The  jury 
found,  that  the  defendant  had  not  accepted 
the  mare,  and  that  the  defendant's  son  had 
not  authority  to  take  away  the  mare.  The 
Jeamed  Judga  directed  a  verdict  for  the 
defendant,  giving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict,  if  the  Court  should 
think  both  the  direction  and  admisnon  of 
evidence  of  soundness  wrong. 

Talfourd,  Serj.  accordingly  obtained  a 
mle  to  that  effect,  or  for  a  new  trial,  or  to 
enter  a  verdict  for  the  defeadant  for  nomi- 
nal damages,  upon  ibe  ground  of  misdirec* 
tirni  md  improper  reo^tion  of  evidence! 
■gainst  whieh, — 

LwUom,  Serj.  now  shewed  cauae,  and 
contended,  that  the  defendant's  son  had 
acted  without  authority,  and  that  therefore 
the  defendant  was  not  bound  by  his  act ; 
that  the  plaintiff  ought  to  have  seat  a  re- 
ceipt with  a  warranty,  and  that,  not  bavti^ 
done  BO,  the  defendant  was  not  obliged  to 
take  and  pay  for  the  mare,  unless  he  ao* 
cepted  her,  which  the  jury  had  found  be 
had  not  done. 

[Paekk,  B.-— I  see,  on  liraking  through 
the  defendant's  letters,  that  die  letter  of 
the  X6th  requires  a  warranty  of  "  sound, 
and  quiet  in  harness,"  but  Uie  |rfaintiff  io 
his  answer  only^ves  a  warranty  ofaonnd- 
neas,  and  quiet  m  dtmMe  hameas.] 

The  warranty  not  bang  eo-extcnaiva 
with  tbat  required  by  the  defendant,  leaves 
the  contract  open ;  and  nothing  but  an  ac- 
ceptance of  Uw  mare,  and  waiver  of  the 
warranty,  could  render  him  liable  to  pay 
the  price.    The  jury  have  found  he  did 


not  accept  the  mare,  and  consequently  he 
was  entitled  to  a  verdict. 

Talfourd,  Serj.  and  Keating,  contri. — 
The  verdict  cannot  be  supported,  as  there 
was  a  complete  delivery  of  the  mare  at  the 
World's  End ;  and  an  acceptance  of  her 
by  the  son  of  the  vendee,  who  was  hn 
agent  for  all  purposes.  But  it  was  misdi- 
rection on  the  part  of  the  learned  Judge  to 
ask  if  the  defendant  had  accepted ;  as  there 
waa  a  complete  bindii^  contract,  and  no 
acceptance  waa  necessary.  The  letter  of 
the  17  th  of  October  must  be  looked  to. 
Now,  before  that,  the  son  had  ridden  the 
mare,  and  the  defendant  offered  twenty 
guineas  for  her,  whieh  waa  lefiiBecl,  end 
the  mare  taken  back.  Then  cornea  tbe 
letter  of  the  defendant,  upon  the  terms  of 
which  there  was  a  complete  contract,  sub- 
ject to  a  warranty.  The  warranty  then 
required  imported  soundness  idone ;  the 
o{Hnion  of  the  jury  should  have  been  adccd 
as  to  that.  The  defendant  afterwards  in- 
troduces a  new  term  as  lo  the  warran^,  le 
which  the  plaintiff'  never  nssented.  There 
was  no  consideration  for  importiqg  any 
new  terms. 

[Aldkbboh,  B.— I  think  it  is  dear,  that 
at  tbat  time  the  plaintiff  was  not  only  lo 
fpwe  a  warranty,  but  that  the  tema  of  that 
warranty  were  unsettled.] 

If  the  word  "wamntcd,*'  in  the  ktter 
of  tbe  1 7 th,  imported  more  Aan  sowidnesat 
it  should  have  been  left  to  tbe  jury ;  and 
the  mode  of  trial  of  the  mare,  being  only  by 
riding,  was  evidence  that  beiiq^  qntet  tnhar- 
ness  was  not  contemplated  until  afterwards. 
In  the  cases  of  special  dedarations  upon 
a  contract,  a  substantial  perforanaee  is 
enough.  But  secondly,  if  the  cootract  re- 
mained open,  the  sets  of  the  defcadaat 
were  sufficient  to  fix  him  with  an  implied 
promise ;  and  it  was  nusdireetion  nader 
these  circumstances,  to  ask  the  jury  whe- 
ther the  mare  had  been  kept  b^ond  a 
reasonable  time.  The  son  rode  the  mare 
twenty  mSes ;  the  defendant  kept  her  Iwe 
or  three  days,  and  thai  she  waa  returned 
widi  her  Iqp  swollen,  whan  tbe  pbuniiff 
refiised  to  take  her  back.  Theee  acts  of 
the  defendant  eenelnde  faim  aa  tbe  p«r- 
chasei — Street  v.  Blayil). 

[Aldbbsok,  B. — If  the  caatnet  was  not 

(1)  tB.&Ad.4«0. 
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executed^  then  the  question  would  be, 
whether  the  delirery  was  such  as  to  diff- 
peiue  with  that  which  was  in  dispute.] 
'  Then  the  evidence  which  was  offered  as 
to  the  uucundeess  of  the  mare,  was,  in 
effect,  put  to  the  jury  in  bar  of  the  action, 
wUdi  was  not  correct,  at  it  could  only  go 
IB  nutation  of  damage*.  The  jury  were 
nerer  asked  what  the  aurc  waa  worth  ia 
mk  VBSonnd  state;  nor  were  they  erer  told 
tbu  tbe  eTidence  of  nnsovadtton  wa*  not 
in  bar  of  Ae  action.  The  effect  oS  the 
omiaaioo  to  do  so,  coupled  mUt  their  bnng 
asked  if  the  return  was  withtoa  reaaonable 
time,  was  calculated  to  make  them  think 
that  the  defendant  had  a  right  to  rescind 
the  contraet  if  the  mare  was  unsound,  and 
that  the  only  questicn  for  them  was,  whe- 
ther he  had  done  so  within  a  reasonable 
time;  but  the  ease  of  Street  v.  Blay  shews, 
that  having  had  an  opportunity  of  exercis- 
ing bis  judgment  upon  the  mare,  previous 
to  the  psrcbate,  be  might  have  accepted 
■nd  received  her,  so  na  to  precbide  himself 
from  returning  her,  on  discovering  a  non- 
compUHKe  wku  the  wamnty,  ana  yet  tbo 
return  migfat  have  beenwitfam  a  reasonalde 
dme,  usnmiog  ham  not  to  have  so  preelnded 
bhnaelf  from  it  The  direction  of  the 
learned  Judge  in  effect  made  the  questinns 
of.  iiea-atee|>tance,  and  a  return  within  a 
reasonable  time,  identical. 

[Parks,  B.— That  would  be  so,  had 
there  been  a  purckate ;  here  the  question 
is,  whether  there  ever  was  a  purcbaae.] 

It  is  submitted,  that  the  acceptance  and 
receipt  alhided  to,  would  constitute  a  pur- 
chase. 

[PAEKa,  B.— It  appears  that  the  learned 
iadge  did  state  to  counsel  that  theevidenee 
was  to  be  revived  only  in  mitigatioa  of 
danagea ;  and  it  wa*  so  leenv^  in  the 
bcariiu:  of  the  Jury,  who  miiat  thevafon 
hava  Known  the  eflRfct  of  its  admiaaion ; 
bat,  however,  the  first  thing  for  the  plain- 
tiff to  establish  was,  a  complete  ctmtraot ; 
then  a  delivery*  Whether  th^  jury  conu- 
dered  thisevidenee  in  mit^tion  of  damages, 
or  as  a  bar  to  the  action,  could  not  affect 
the  question,  whether  tbeie  waa  an  ac- 
eeptaaca  or  not.] 

Paexx,  D. — I  am  of  opinion  that  tjiia 
rule  must  be  discharged.  The  first  ques- 
tion is,  was  there  evidence  of  a  complete 


contract  in  writing  ?  If  tliere  was,  ttien 
the  plaintiff  has  only  to  shew  a  delivery  to 
entitle  him  to  recover.  Now,  the  mare 
had  been  seen  and  ridden,  and  twenty 
guineas  offered,  which  the  plaintiff  was 
not  willing  to  take.  The  defendant  then 
-writes  the  letter  of  the  17th  of  October ; 
that  eontaina  a  proposal,  and  one  of  the 
terma  was  not  then  ^reed  to.  That 
amounts  only  to  a  proposal,  provided  the 
mare  is  warranted ;  the  stipuladons  as  re- 
garded the  warranty,  were  not  then  agreed 
on;  they  remained  to  be  settled;  and  if 
not  agreed  upon,  there  was  no  com[dete 
contract.  Then  the  defendant  writes  the 
letter  of  the  SGth,  by  which,  lie  agrees  to 
be  bound  by  the  contract,  on  receiving  a 
warraQty  of  a  particular  description,  namely, 
that  the  mare  is  quiet  in  harness;  that 
means  in  all  harness.  The  plaintiff  answers 
that,  by  giving  a  warranty  as  to  double 
harness  only ;  there  is  no  warranty  as  to 
^ngle  harness;  and  so  there  ia  no  contract 
in  writing  ai2  uieot.  Then  is  that  supplied 
either  by  parol  or  the  conduct  of  the  par- 
ties 7  Nothing  passes  by  parol.  Tbcn  af 
to  the  conduct  of  the  pities ;  does  the 
acc^tanoe  by  the  son,  amount  to  u  ae* 
ceptance  npon  the  new  terms  %  It  ia  eon- 
tended,  that  the  defendant  is  bound  bya^ 
the  acu  of  the  son :  I  think  not ;  as  he 
had  only  a  limited  authority.  There  is  no 
hardship  upon  the  plaintiff  by  this  con- 
struction t  as  he  was  informed  by  die  letter 
of  the  f  6tb,  upon  what  terms  the  son  was 
to  receive  the  nuure.  The  act  of  the  son 
is  not  enough  to  bind  the  defendant.  Then 
has  the  defendant  himself  accepted  upoq 
the  new  terms  7  The  jury  have  found  he 
never  did.  There  never  waa  a  comjdeta 
bindii^  contract 

BoiIaho,  B. — I  am  of  die  same  o|Hnion. 
It  is  ai^  that  after  the  son  had  taken  the 
mare  boone,  she  waa  kept  so  long,  as  to 
amount  to  an  acquiescence  by  the  defen- 
dant in  what  be  had  done,  and  an  accept- 
tance  upon  the  new  terms.  That  reason- 
ing may  be  better  applied  to  «  specific 
chattel,  and  where  the  party  has  had  an 
opportunity  of  exercising  his  judgment 
upon  it.  Here  the  plaintiff  never  gave  a 
warranty  as  to  all  harness,  which  was  re- 
quired, but  only  warranted  the  mare  quiet 
in  double  harness. 

Aldebsoh,  B. — If  the  contract  was  corn- 
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picte,  there  was  a  good  delivery ;  and  if 
the  son  was  authorized  to  receive  the  mare 
upon  the  limited  terms,  there  was  delivery 
-enough.  But  I  am  of  opinion  that  the  con- 
tmct  was  not  completed,  and  that  the  son 
had  noauthority  to  receive  upon  any  limited 
terms.  His  father  repudiated  them*  and 
sent  back  the  mare  in  a  reasonable  time. 
GcRNBT,  B.  concurred. 

Rule  ditcharged* 


1838.  1 
June  f 

Mitjmndar  of  Count* — Venire  de  novo. 

A  venire  de  novo  mil  be  awarded, 
teliere  there  is  a  misjoinder  of  counts. 

A  rule  to  arrest  the  judgments  in  this 
cause,  for  misjoinder  of  counts,  was  ob- 
tained in  Easter  term  (vide  3  Afee.  4"  f^fl** 
850,  8.  c.  ante,  Exch.  p.  105);  and  after- 
wards, in  the  same  term — 

Ptatt  moved  to  vary  the  terms  of  that 
rule,  and  for  a  venire  de  novo  to  issue. 

Channell  shewed  cause. — This  applica- 
tion is  too  late.  It  should  have  been  made 
pending  the  rule  for  arresting  the  judg- 
ment, and  before  its  determination.  More- 
over, a  twntre  de  novo  would  be  improper 
in  this  case,  as  the  objection  raised  is  to 
the  whole  declaration.  It  mast  be  ad- 
mitted, since  the  case  of  Leach  v.  Thomas 
(1),  that  where  there  is  a  general  assess- 
ment  of  damages,  and  one  count  is  defec- 
tive, the  Court  may  award  a  venire  de  nooot 
diough  not  where  there  is  no  defective 
count;  but  all  counts  are  equally  good, 
and  the  vice  consists  in  joining  them,  and 
taints  the  whole  declaration.  In  the  one 
case,  the  party,  by  regulating  his  proceed- 
ings at  the  trial,  may  counteract  the  error; 
in  the  other,  as  here,  it  is  incurable. 

Piatt,  contril.— A  venire  de  novo  is  here 
the  proper  course.  In  the  first  place,  the 
application  is  not  too  late. 

[Parkb,  B. — The  Court  have  no  diffi- 
culty upon  that  point.  There  was  no 
formal  judgment  for  arresting  the  judg- 
ment, and  the  application  made  so  Boon 
afterwards  was  in  time.] 

(1}  t  Mee.  &  Welt.  4«7;  i.  c.  6  Uw  J.  Rep. 
(n.s.)  Exch.  If 6;  see  lUo  Airey  v.  Fasmaides, 
poit,  288. 


Clement  v.  Lema  (S)'  is  ad  inttance  of 
the  issuing  of  a  venire  de  novo,  though  all 
the  counts  were  good. 

[Parke,  B. — In  that  case  the  jury  had 
misconducted  themselves,  in  not  assessii^ 
the  damages  on  some  of  the  counts.J 

If  the  jury,  where  the  record  contained 
some  good  and  some  bad  counts,  had  found 
separately  on  the  diflferent  counts,  and  the 
plaintiff  bad  entered  a  renutUtnr  danma  as 
to  those  that  were  bad,  the  verdict  would 
■tand  for  the  residue.  If  this  rule  is  nec 
made  absolute,  the  plaintiff^  who  has  one 
good  and  one  bad  count  on  the  record 
will  be  in  a  better  utuation  than  he  who 
has  two  good  counts  wrongly  joined. 

[Aldbrson,  B.— *It  is  die  dn^  of  the 
jury  not  to  find  damages  on  the  bad 
counts,  though  they  must  on  all  th<Me  that 
are  good ;  and  the  question  ia«  whether 
they  are  bound  to  sever  them.] 

[Parke,  B. — You  say,  that  it  is  the  duty 
of  the  jury  to  find  separate  damages  oo 
each  coun^  as  each  is  supposed  to  contain 
a  separate  cause  of  action,  and  they  should 
form  their  judgment  on  each.  The  point 
is  new,  and  worth  considering.]  < 

Grant  v.  Attie,  2  Doug.  7*t,  Wiikam 
T.  Lems,  1  Wils.  55,  7W«  Pne.  1«9S, 
were  also  cited. 

Cmt.  ad»,  wft. 

The  judgment  of  the  Court  was  snhse- 
quently  delivered,  in  this  term,  by — 

Parke,  B. — In  this  case  a  rule  was  pro- 
nounced, in  Easter  term  last,  to  arrest  4he 
judgment,  on  the  ground  of  miqoinder  of 
counts,  two  being  against  the  defendant  in 
his  own  right,  and  one  against  him  as  exe- 
cutor. During  the  same  term  a  rule  mm 
was  obtained  to  vary  the  former  rule,  and. 
foraiietitr«<fefioMtoi8sue;  andeatuewas 
shewn  against  the  rule. 

One  objection  was,  that  the  appUcatkm 
came  too  late  after  the  former  role  pro* 
nounced ;  but  the  Court  disposed  of  that 
olmction  on  the  ai|piment. 
.  The .  other  was,  that  a  venire  de  new 
could  not  be  awarded  in  such  a  case.  It 
had  been  decided  in  Leach  v.  Thomas,  that 
where  general  damages  are  assessed  on  a 
declaration  containing  one  breach  ill  aa* 
signed,  a  de  soM  ought  to  be  award- 
er) 3  Brod.  Ic  Bins.  t9r. 
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ed;  a  question  which,  before  that  time, 
had  been  considered  doubtful,  as  there 
were  apparently  conflicting  authorities 
upon  it.  Yet  it  is  remarkable  that  such  a 
doubt  should  exist,  as  this  case  had  been 
proTided  for  by  an  ancient  rule  of  the 
Court  of  King's  Bench,  Michaelmas  termi 
■1654,  which  states,  *'  that  where  a  verdict 
finds  entire  damages,  where  damages  are 
the  principal,  and  part  not  acdonable,  the 
judgment  may  be  arrented ;  yet  by  ft  rale 
of  court,  a  venire  faeioM  de  novo  may  issue 
as  upon  an  ill  verdict ;  and  upon  the  new 
trial  the  party  may  sever  his  damages ;" 
find  a  similar  rule  exists  of  the  date  of 
1654,  in  the  Common  Pleas,  which  was 
acted  upon  in  that  court,  in  the  cases  of 
Smith  V.  Howard  (3)  and  jiuger  v.  Wilkins 
(4) ;  and  see  Eddmet  v.  Hmkine  (5). 
■.  But  it  is  admitted,  that  there  is  no  pre- 
cedent of  such  a  proceeding  when  there  is 
a  miqoinder  of  counts,  and  the  damages 
have  not  been  severally  assessed ;  and 
jodgment  has  been  arroted  absolutely  in 
some  reported  cases.  It  was  dime  m  Gsr- 
ktt  V.  pMkmgton(S)t  and  judgment  waa 
reverted  for  a  similar  objection  in  Herre»' 
deny.  Palmer (7),  No  question  appears 
to  have  been  raised  in  either  case  as  to 
the  right  or  duty  of  the  Court  to  award  a 
ventre  de  novo,  and  therefore  none  of  these 
cases  are  decisive  authorities  upon  this 
question.  But  the  absence  of  any  intima- 
tion in  the  cases  or  hooks  (and  we  have 
not  been  able  to  find  any),  as  to  the  power 
to  grant  a  twnire  de  novo  in  such  a  caae, 
make*  us  ^use  before  we  adopt  this  pro- 
ceeding. The  difierence  between  this  case 
and  that  provided  for  by  the  rule  of  court, 
and  sanctioned  by  the  aecisi<m  in  Leack  v. 
■ThomaM,  is  slight:  still  there  is  a  difference 
hi  the  principle ;  and  we  do  not  feel  our- 
selves, in  the  absence  of  all  anthori^, 
warranted  in  disregarding  it.  . 

A  venire  de  novo  can  only  be  granted  on 
#hat  spears  to  the  Court  on  record ;  and 
unless. the  record  warrant  it,  it  will  be 
error  to  grant  it ;  and  it  proceeds  (where 
the  jury  have  been  regiuarly  summoned 

(5)  Bam.  Notes,  478. 
U)  Ibid.  480. 

(A>  Doug.  375. 

(6)  6  B.  &  C.  t68;  ■.«.  5  Uw  J.  Rep.  K.B. 
IM. 

(7)  Hob.  88. 


and  impanelled)  on  a  suggestion  of  their 
misbehaviour — Lewit  d.  Ike  Earl  of  Derby 
V.  fVitham  (8).  Where  there  is  an  imper- 
fect or  defective  verdict,  on  which,  if  per- 
fect, the  Court  could  give  judgment,  the 
jury  have  misconducted  Uiemselves ;  and 
the  case  of  a  general  assessment  of  da- 
mages on  a  declaration,  with  a  bad  count 
or  breach,  may  fiiU  within  this  rule,  for  it 
may  be  presumed,  that  the  jury  were  in- 
structed as  to  the  law,  and  told  to  disre- 
gard the  part  of  the  declaration  which  was 
not  actionable,  or  to  assess  the  damages 
severally;  and  in  such  a  case  an  award 
of  venire  de  novo  may  be  made,  "  as  on  an 
ill  verdict,"  to  use  the  language  of  the  old 
rule.  In  that  case,  the  verdict,  if  good, 
and  confined  to  the  good  count  or  breach, 
or  capable  of  being  applied  to  it,  would  at 
once  authorize  and  require  a  verdict  for 
the  plaintiff,  and  the  Court  ex  officio  would 
be  bound  to  award  it,  overlooking  the  bad 
count  or  breach.  But  where  the  counts 
are  both  good,  but  misjoined,  the  jury 
ought  to  assess  the  damages  on  all  the 
counts,  ^ch  is  actionable ;  and,  but  for 
the  misjoinder,  judgment  might  be  given 
on  each ;  and  if  the  damages  had  been 
assessed  on  each  severally,  that  would  have 
been  of  no  avail,  for  the  Court  could  not 
have  given  any  judgment  at  all,  ex  officio; 
and  further  acta  of  the  plaintiff  in  releasing 
the  damages,  on  one  or  the  other  counts, 
would  be  necessary.  If,  indeed,  it  were  a 
matter  of  discretion  in  ^e  Court  to  grant 
or  refuse  such  a  writ,  it  would  admit  of  a 
question,  whether  it  would  not  be  reason- 
able to  do  it,  in  order  to  enable  the  plain* 
tiff  to  make  an  election,  which  he  had 
omitted  to  make  at  the  proper  period  be- 
fore ;  and  in  that  case,  it  would  be  fitting 
also  to  consider  whether  he  ought  not  to 
pay  the  cosU  of  such  a  proceeding.  '  But 
it  is  clearly  a  maUer  of  duty  on  the  Court 
to  grant  the  writ  or  to  refuse  it ;  an  im- 
proper refusal  is  a  ground  of  error,  and  it 
cannot  well  be  error  in  the  Court  to  refuse 
a  writ,  the  granting  of  which  would  not 
necessarily  enable  the  Court  to  give  a  judg- 
ment  one  way  or  the  other. 
.  For  these  reasons,  we  think  that  the  rule 
must  be  dischai^ed. 

RtUe  discharged, 
(8)  Stia.  118A. 
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,  }       COMPTON  W.  TAYLOR. 

June  11.  j 

Pleading  —  Mitjmnder  —  DeU  —  As- 
sumpsit. 

The  declaration  siaiedt  that  the  plaintiff 
complained  of  the  defendant  being  detaittedf 
J^e.,  "  in  an  action  on  promises^  and  he  de- 
mands of  him  the  sum  of  ^e.^  which  he  ones 
to,  and  unjustly  detains  from  him,"  The 
Jirst  tn>o  counts  ware  upon  bills  of  exchange, 
emd stated  titat  defendant  "promised  the 
plaintiff  to  pay  the  same  according  to  the 
tenor  and  effect  thereof,  and  his  said  accept' 
mtoe  thereof  but  the  defendant  £d  not  pay 
the  cotnw  fiAe*  dm"  The  deelaratum  a£M 
contained  the  common  counts  in  debt,  and  con- 
cluded, "whereby  on  wfani  kath  aceraed  to 
the  plaintiff  to  demand  and  have  the  said 
several  monies  reapeeiioelu,  ^e.  Xet  the 
defendant  hath  not  paid,"  ^c.  :—Held,  that 
the  first  two  counts  were  in  debt. 

Thia  was  a  demurrer  to  the  following 
declaratkm: — Joseph  Coropton,  the  plain* 
tiff  in  this  luit,  hy  Williani  Smith,  his  at* 
bomey,  complains  of  John  Taylor  being 
detained  at  the  suit  of  the  said  Joseph 
Compton,  in  the  cnilody  of  tlw  duriffof 
Surrey,  in  an  actiim  on  jmnniaet;  and  he 
demands  of  him  the  ram  of  45(M.|  v^iieh 
be  owea  to,  and  imjnatly  detains  from  him : 
ibr  that  whereas  the  plaintilT,  on  the  lat 
of  February  1 837*  made  his  biU  of  ex* 
chaise  in  writing,  and  directed  the  same 
to  the  defendant,  aad  thereby  required  the 
defendant  to  pay  the  plaintiff  the  uun  of 
SO/.,  four  months  after  the  date  thereof, 
vbich  period  haa  now  dapsed;  and  the 
defendant  thev  accepted  the  said  bill,  aad 
promised  the  plaintiff  to  pay  the  same  ac- 
cording to  the  tenor  and  effect  thereof, 
and  of  his  said  acceptance  thereof,  bnt  the 
defendant  did  not  pay  the  same  when  due ; 
and  whereas  the  plaintiff  en  the  day  and 
year  laat  aforesaid,  made  one  other  bill  of 
exchange  in  writing,  and  directed  the  sane 
to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  plaintiff  the 
sum  of  20/.,  four  months  aAer  the  date 
thereof,  which  period  has  now  elapsed. 
And  the'  defendant  then  accepted  the  said 
bill,  and  promised  the  plaintiff  to  pay  the 
same  according  to  the  tenor  and  effect 
thereof,  and  of  his  said  acceptance  thereof, 


bnt  the  defendant  did  not  pay  the  same 
when  due;  and  wbereaa  the  defmdaat 
on  the  lOUi  of  November  1837,  was  in- 
debted to  the  plaintiff  to  200/.,  for  the 

{)rice  and  Talue  of  goods  then  sold  and  de- 
ivered  by  the  plaintiff  to  the  defendant  at 
his  request,  and  in  lOOL  for  interest  due 
and  owing  from  the  defeodant  to  the  plain- 
tiff, for  the  forbearance  of  divers  large 
sums  of  money  due  and  owing  from  the 
defendant  to  the  ^intiff,  and  by  the  plain- 
tiff for  a  long  space  of  time  forborne  to 
the  defendant  at  his  request^  and  in  lOOA 
for  money  found  to  be  duf  from  the  de- 
fendant to  the  plaintiff,  on  an  aoeovoc  then 
stated  between  them,  whidi  said  several 
monies  wero  to  be  rcneetivcly  paid  by  the 
defenAant  to  the  pUntiff  <m  request; 
whereby,  and  byreaseraof  the  Mm-jwymeat 
thereof  an  action  hath  aoeiued  to  the 
plaintiff,  to  demand  and  have  of  and  frino 
the  defendant  the  sud  several  monies  re* 
spectively,  amounting  to  the  anm  of  450/., 
above  demanded.  Yet  the  defendant  hath 
not  paid  the  aaid  snm  aboTC  demanded,  or 
any  part  thereof,  to  the  fdaindff*sdamaga 
of  450/.,  and  therenpmi  M  brings  his  suit. 
Demurrer  and  joinder. 
The  grounds  af  dcnmrrer  (anoMgat 
others)  wert,  that  there  is  a  HaqoiDder  of 
action  in  tbe  deobnrion,  part  of  the  da- 
daration  hsing  in  an  action  on  promisesi 
and  the  remainder  in  an  aetiea  of  debt. 

Thomast  in  su{^M)rt  of  the  demurrer.— 
The  first  two  counts  are  in  assumpsit^  and 
are  counta  npra  pvonusea  ;  the  odien  are 
elearly  in  debt;  and  if  this  had  been  before 
the  new  rules,  the  defendant  wooU  have 
pleaded  non-oasumpsit  to  the  ficst  two»  aad 
"  never  indebted"  to  the  others. 

[Paekb,  B. — May  net  the  wot&  in  the 
writ,  **  on  promises,  and  be  donands  of 
him  4t5QL,  whidi  he  owea  to  and  nqaatly 
detains  from  himi"  be  ^geeted  aa  ewplBe* 

fmft  y  1 

J)ttller  V.  feiitAO),  and  Bn/I  v.  Natk 
(St),  shew  that  there  is  a  mtsgeindw. 

[Loan  Abumeb,  G,B. — No  breach  was 
alleged  in  those  cases ;  why  ts  it  the  tees  a 

debt  because  the  defendant  has  promised 
to  pay  it?] 
Secondly,  the  first  two  counte  do  not 

(1)  «  Snith,  618. 
(S)  SB.&Ald.«0B. 
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contain  the  words,  for  "  value  received," 
without  which,  they  are  not  good  counts 
in  debt. 

Peacocke,contTk.— Clones  v.  WilUams{3) 
clearly  sliews  that  the  first  two  counts  are 
in  debt ;  and  as  to  the  omission  of  the 
words, "  for  value  received,"  that  objection 
applies,  not  to  the  whole  declaration,  but 
to  the  first  two  counts  only,  and  the  de- 
murrer therefore  is  too  large. 

Pahkb,  B, — Cloves  v.  Williams  shews 
that  these  counts  are  in  debt.  In  the  old 
form  of  debt  upon  a  bill  of  exchange,  the 
word  **  agreed"  is  used,  but  there  is  no 
substantial  distinction  between  '*  promised" 
and  "agreed."  On  the  other  objection,  the 
demurrer  is  too  large. 

Aldbbson,  B. — This  declaration  follows 
the  ibrms  given  by  the  Courts  in  the  new 
rules,  which  are  appUcable  to  debt  as  well 
as  assumpsit. 

Jw^metitfaf  ike  ptmntiff, 


18S8.  1 
;uneU.| 

jisswi^psit — Several  Count* — Oeneral 

Setoff. 

Where  there  are  several  counts  for  several 
equses  of  action,  a  plea  qf  set-off  of  a  smaller 
sum  it  good;  though  it  it  pleaded  generaUtf 
Ift  the  whole  dgclaratimt  mid  not  ajqj^ed  to 
any  particular  count  or  turn. 

Assumpsit.  The  declaration  contained 
a  count  for  100/.  for  work  and  labour,  and 
materials ;  a  second  count  for  the  like  sum 
as  money  paid ;  and  a  third  count,  for  the 
like  sum  upon  an  account  stated. 

The  second  plea  was,  "and  for  a  further 
plea  in  this  behalf,  as  to  the  sum  of  27/. 
1  Ss.  4d.,  parcel  of  the  monies  in  the  said 
declaration  mentioned,  the  defendant  aaitb, 
that  the  plaintiff,  before  and  at  the  time 
of  the  commencement  of  this  suit,  was  and 
still  is  indebted  to  the  defendant  in  a  large 
sum  of  money,  to  wit,  the  sum  of  ill.  ISs. 
4d.f  upon  a  certain  bill  of  exchange,  bear- 
ing date,  to  wit,  the  S4th  of  OctolKr  1835, 

(3)  S  hiog.  N.C.  868. 
New  Sbxies,  VII.— Exchbq.  Pl, 


hentofore,  to  wit,  <m  the  day  and  year 
last  aforesaid,  made  and  drawn  by  one  E. 
J.  Sydney,  upon  and  then  accepted  by  the 
plaintiff,  whereby  the  said  £.  J.  Sydney 
requested  the  plaintiff,  three  months  after 
the  date  thereof,  to  pay  to  his,  the  said  B. 
J.  Sydney's  order,  the  sum  of  27/.  ISs.  44., 
for  value  received,  and  which  period  of 
three  months  bad  elapsed,  before  the  com- 
mencement of  this  suit,  and  which  said 
bill  of  exchange,  he,  the  said  E.  J,  Sydney, 
to  wit,  on  the  day  and  year  last  aforesaid, 
indorsed  and  delivered  to  the  defendant, 
which  said  sum  of  ill.  ISs.  4d.  so  due  to 
the  defendant,  as  aforesaid,  equals  the  said 
sum  of  27/.  ISs.  4d.,  parcel,  &c.,  as  afore- 
said, and  which  said  sum  of  money,  so  due 
to  the  defendant  as  aforesaid,  the  defen- 
dant is  ready  and  willing,  and  hereby  offers 
to  set  off,  and  allow  to  the  plaintiff  afore-r 
sud,  the  said  nvm  of  ftll.  ISs.  4d.,  parcel, 
&Ci,  as  aforesaid,  accordii^  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided ;  and  this  the  defendant  is  ready  to 
verify,"  &c. 

Special  demurrer,  assigning  for  causes, 
amongst  others,  that  the  second  plea  "  does 
not  sufficiently  state  against  how  much  of 
the  monies  in  each  or  either  of  the  counts 
of  the  declaration  the  set-off  is  pleaded.** 

Jervis,  in  support  of  the  demurrer. — 
This  plea  is  bad  for  the  objection  stated 
in  the  detnurrer— iVee  v.  Tom^ntom{\)* 
The  identity  of  die  sums  contained  in  tho 
di^ent  counts  of  the  dealaratioOf  should 
have  beep  averred,  as  in  that  case.  By 
this  course,  the  difficulty  of  ascertaining 
how  much  of  each  cause  of  action  is  an- 
swered, is  thrown  upon  the  pisintiff. 

[Pabke,  B. — The  defendant  confesses 
something  to  be  due  on  each  count,  but 
does  not  say  how  much.] 

That  he  should  have  done.  If  this  were 
an  action  of  debt,  where  the  plea  is  simi- 
lar, from  which  count  is  27/.  tp  be  de- 
ducted  ? 

R.  y.Richards,  contri. — In  order  (o  make 
the  plea  good,  ^e  defendant  most  answer 
all  the  declaration  in  some  way  or  other,  or 
the  plaintiff  would  be  entitled  to  sign  judg- 

(1)  4  Ad.  &  El.  ITS;  s.q.5lMJ.  IUp.(liA) 

K.B.  41. 
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ment ;  but  there  is  a  difficulty  in  shewing 
how  that  is,  as  all  the  pleadings  are  not 
before  the  Court.  The  old  established 
form  of  plea  of  tender  was  always  general) 
and  open  to  this  same  objection.  This 
plea  is  not  distinguishable  from  that. 

Parkb.  B. — The  plea  is  sufficient.  The 
judgment  of  the  Court  in  Mee  v.  TVmfiiMon, 
aa  to  the  plea  of  payment,  has  been  cor- 
rected in  MarMhaU  v.  Whiietide(i).  To 
make  the  plea  good,  no  doubt  the  whole  of 
the  declaration  must  be  answered  in  some 
way.  or  the  plaintiff  would  sign  judgment. 
It  -  would  be  extremely  inconvenient  to 
oblige  the  defendant  to  plead  his  set-off 
expressly  to  any  particular  count.  The 
defendant  is  entitled  to  judgment. 

Aldexson,  B. — The  plaintiff  is  to  prove 
what  he  can,  and  from  that  the  defendant 
proposes  to  deduct  87/.  IS$.  4d.  i  I  cannot 
see  that  this  it  any  hardahip  upon  the 
plaintiff. 

Lord  ABixasRt  C.B.,  and  Bollams,  B., 
concnrred. 

Judgment  /or  the  defendant. 


JuneU./  ""«»-"ARNSIDB. 

Promiiiory  Note — Venire  de  novo. 

An  instrwnentf  whereby  A.  promises  to 
pay  to  B,  or  orders  a  certain  ttm,  and  all 
fanei  according  to  rule,  ia  not  a  promiitory 
note;  and  if  declared  upon  a*  nek,  the  de- 
elaration  it  bad  afUr  vereUct. 

But  if  there  be  alw  a  count  on  an  account 
tUa^  and  thepltUntiff  have  a  general  ver- 
ilic<,  a  Tenire  de  novo  nnU  be  granted,  that 
the  damage*  nap  be  aeteesed  on  the  good 
count. 

Assumpsit.  First  count,  on  a  promissory 
note  made  by  the  defendant,  by  which  he 
promised  to  pay  to  the  plaintiff,  or  order, 
— I.  for  value  received,  with  interest,  &c. 
and  all  fines,  according  to  rule.  Second 
count,  on  an  account  stated.  After  verdict 
for  the  plaintiff, — 

(S)  lMe0.&  Wels.191;  s,c.A  Lnr  J.  Bsp. 
(R.S.]  Exch.133. 


jy.  H.  Watton  obtained  a  rule  to  shew 
cause  why  the  judgment  should  not  be 
arrested,  on  the  ground,  that  the  instru* 
ment  declared  upon  was  not  a  promissory 
note,  but  an  agreement;  and  that  being 
such,  the  consideration  for  the  promise 
should  have  been  alleged. 

Wighlman  shewed  eanse. — The  words, 
"  and  all  fines  according  to  rule,"  have  no 
intelligible  meaning,  and  may  be  rejected. 
Sappoae  these  words  formed  a  separate 
contract,  and  were  declared  upon,  it  ia 
contended  that  auch  an  action  could  not 
be  maintained  for  the  reason  atated.  Thn 
distinguiahes  the  present  case  from  those 
where  an  instrument  in  the  form  of  a  pro- 
missory note  has  been  vitiated  by  the  intro- 
duction of  words,  making  the  amonot 
uncertain  for  which  the  instrument  was 
given.  Of  such  a  nature  was  Smtk  v. 
NightingiUe  {I).  That  was  the  case  of  a 
note  given  for  65/,,  **  and  also  all  other 
sums  which  may  be  due:"  and,  as  the 
latter  words,  which  created  the  uocertain^, 
could  not  be  rejected,  the  whole  was  too 
indefinite  to  be  considered  as  a  promissOTj 
note.  The  insensible  addition  U>  the  note, 
which  is  otherwise  specific,  has  no  effiwC 
whatever. 

fViUton,  contrA. 

Parkx,  B. — ^This  instrument  cannot  be 
declared  upcm  as  a  promissory  note.  It 
contains  a  promise  to  pay  a  specific  sum  aod 
something  else.  The  additional  words  can- 
not be  rejected,  for  they  are  not  clearly 
insensible.  They  must  import  that  some- 
thing further  is  to  be  paid.  Then  if  so, 
the  fines  alluded  to  are  probaUy  pecuniary 
fines.  At  all  events,  Uiey  are  something 
plus  the  money  secured,  and  therefine  the 
count  is  wrong;  but,  as  there  is  another 
good  count,  and  the  verdict  is  for  the  plain- 
tiff, he  is  entitled  to  claim  a  ventre  denovot 
that  the  jury  may  assess  the  damages  sepa- 
rately, as  in  Leach  v.  Thomas  {i). 

RiUe  for  venire  de  novo 
accor£nghf. 

(1)  t  Stulc.  37-5. 

(S)  f  Mes.  &  Wsls.  4S7  ;  a.  o.  6  Uw  3.  B•^ 
(H.8.]  Ezch.  It6. 
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1838.     j-      WILLIAMS  V.  U08TTK. 

Escape — Damage — Action, 

Jf  a  party  nho  u  m  cuttodg  m  tneine 
procets,  be  suffered  to  go  out  of  the  limitt  of 
the  gaol  t^ier  ike  return  day  of  the  wrttt  it 
•*  am  eteape. 

But  NO  action  for  it  is  maintainabk  agiutut 
the  slteriff,  unlesi  tfie  plaintiff  can  skew  that 
he  has  suttaixed  actual  damage  in  conse- 
quence. 

Case  against  the  sberifT of  Flintshire  for 
an  escape.  The  declaration  stated,  that 
the  defendant  on  tlie  7th  of  September 
1887,  arrested  one  Lan^ord,  under  and 
by  virtue  of  a  writ  of  eapiast  indorsed  for 
47L,  in  an  action  upon  promises,  at  the 
auit  of  the  plflintiflT ;  but  that  the  defen- 
dant, not  regardii^  his  duty,  but  intending 
to  injure  the  plaintiff,  and  to  delay  and  in- 
jure him  in  and  from  the  recovery  of  hit 
debt,  afterwards  and  after  the  time  when 
the  said  writ  ought  to  have  been  returned 
by  the  defendant,  and  after  the  time  for 
putting  in  special  bail  for  the  said  Lang- 
ford,  as  in  the  writ  mentioned,  bad  expired, 
to  wit,  on  the  10th  of  October  In  the  year 
aforesaid,  without  the  leave  and  licence, 
Mid  against  the  will  of  the  plaintiff,  and 
without  any  special  bail  having  been  put 
in  for  the  said  Langford,  as  required  by 
the  said  writ,  voluntarily  suffered  and  per- 
mitted the  said  Langford  to  escape,  and 
go  at  large,  wheresoever  he  would,  out  of 
the  custody  of  the  defendant,  die  said 
debt  &r  which  the  said  Langford  was  ar- 
rested as  aforesaid,  and  every  part  thereof, 
dien  and  still  being  wholly  unpaid  to  the 
plaintiff.  And  the  plaintiff,  in  fact,.say8 
that  the  said  Langford  did  not  cause 
special  bail  to  be  put  in  for  him, in  the  said 
action,  or  otherwise  obey  the  said  writ, 
according  to  the  exigency  thereof;  but 
therein  wholly  failed  and  made  default, 
whereby  the  plaintiff  has  been  and  is 
greatly  injured  and  delayed  in  the  recovery 
of  his  aforesaid  debt,  and  is  likely  to  lose 
the  same,  and  thereby  also  the  plaintiff 
has  lost  and  been  deprived  of  the  means 
of  recovering  hia  debt,  costs,  and  charges 
by  him  paid,  laid  out,  and  expended,  in 
and  about  the  suit  so  commenced  and  pro- 
secuted against  the  said  Langford,  amount- 
New  Sbbies,  VII.— Excueq.  Pl. 


ing  t<^ther,  to  a  lai^  sum  of  money,  to 
wit,  the  sum  of  SOOt,  to  the  damage  of  the 
plaintiff,  of  iOOt.  &c. 

Piea — ^The  general  issue. 

This  causa  was  tried,  before  Alderson, 
B.,  at  the  Middlesex  Sittings  in  last  Hilary 
term,  when  it  appeared  that  a  writ  of  • 
capias,  returnable  on  execution  thereof, 
had  been  sued  out  by  the  plaintiff  against 
one  Langford,  and  that  he,  having  been 
arrested  under  it,  on  the  7th  of  September, 
was  lodged  in  the  gaol  at  Flint,  and  there 
kept  till  October  8th,  bail  not  having  been 
put  in,  nor  the  writ  returned,  nor  any  fur- 
ther proceedings  taken  in  the  action.  Lang- 
ford had  been  employed  in  serving  notices 
of  objection  under  the  Reform  Act,  and 
his  evidence  being  required  before  the 
revising  barrister,  who  was  at  that  time 
holding  his  court  for  the  revision  of  the 
lists  of  electors  at  Mold,  an  authority  from 
the  nnder-sheriff  was  given  to  the  gaoler, 
and  under  it,  Langford  was  taken  by  the 
gaoler  to  Mold,  and  there  kept  by  him 
during  the  3rd  and  4th  of  October,  after 
which,  he  was  brought  back  again  to  the 
gaol  at  Flint.  On  the  13th  of  December, 
Langford  was  discharged  under  the  Insol- 
vent Debtors  Act,  no  steps  in  the  action 
at  the  suit  of  the  plaintiff  having  in  the 
meantime  been  taken.  At  the  trial,  it  was 
contended,  on  the  part  of  the  defendant, 
that  these  circumstances  did  not  constitute 
an  escape ;  and,  even  if  they  did,  that  the 
plaintiff  had  no  right  of  action,  as  he  had 
sustained  no  actual  damage,  (whidi  fact 
was  found  by  the  jury).  His  Lordshi|^ 
however,  thoi^ht  that  it  was  an  escape ; 
and  that,  from  the  breach  of  duty,  the  law 
presumed  damage.  Accordingly,  under 
his  direction,  a  verdict  was  found  for  the 
plaintiff,  with  Ir.  damages,  and  leave  was 
given  to  move  to  enter  a  nonsuit. 

In  Hilary  term, — 

Jerois  obtained  a  rule  -  for  that  purpose, 
against  which,  in  Easter  term, — 

fVightman  shewed  cause. — An  escape 
after  the'  return  day  of  the  writ,  stands 
upon  the  same  footing  as  an  escape  by  a 
party  in  custody  on  final  process.  The 
sheriff  in  the  latter  case  is  bound  to  keep 
his  prisoner  in  talvd  et  arctd  eustodid,  and 
the  letting  him  go  abroad  at  all  is  an  escape. 
It  is  enough  to  allege,  that  ad  largum  ire 
jtert9i*it;  though,  when  the  escape  is  from 
SP 
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custody  on  mesne  process,  it  it  necessary 
to  add,  et  non  comperuU  ad  diem — Noy,  78. 
If  iliere  be  any  liberty  granted  after  that 
day,  it  is,  in  law,  an  escape.  The  reason 
of  tin's  rule  arises  out  of  the  nature  of  the 
writ,  which  is  one  to  compel  an  appearance 
on  a  day  named.  The  plaiatiff  is  not  pre- 
judiced by  the  defendant's  having  been 
suffered  to  go  at  large  in  the  interim,  as 
during  that  time  no  step  could  have  been 
taken ;  but,  after  that  day,  be  is  entitled 
to  call  upon  him  at  any  rooment;  and  may 
sustain  injury  by  an  improper  liberation 
of  the  prisoner.  Secondly,  as  it  was  a 
breach  of  duty  in  the  sheriff  to  allow  his 
prisoner  to  be  out  of  his  custody,  for  how- 
ever short  a  time,  the  law  will  imply  a 
damage  to  the  party  who  was  interested 
in  the  performance  of  that  dttty. 

[Parke,  B. — Uow  do  you  maintain  that 
proposition,  except  in  eases  of  contract  ?] 

In  Barkery.  £rreen(l),  the  Court  in  terms 
Iwld,  that  "  if  there  was  a  breach  of  duty, 
■the  law  would  presume  some  damage ;" 
and  that  principle  is  cmfirmed  by  the  de- 
cision in  BiafieU  t.  PaifM{i).  Fimck  t. 
^iidier«0R(3),  which  may  be.rited  on  the 
other  side,  is  not  strictly  in  point,  as  it 
determined  rather  what  circumstances  did 
«ot  amount  to  an  escape,  than  that  it  was 
necessary  in  every  case  of  breach  of  duly 
to  prove  damage: — vide  Bac.  Ahr.  tit. 
'  Escape  in  Civil  Cases,*  (B),  and  authori- 
ties there  collected. 

Jervit  and  Wkately,  contrft.~It  may  be 
:doubted,  whether,  according  to  the  old 
eases,  this  would  be  an  escape  even  on  final 
process.  The  party  did  not  "come  to  his 
liberty  contrary  to  Isw,"  within  the  defini* 
tion  given  in  die  Temut  de  la  Ley.  Not 
do  £e  facts  fall  wtthm  any  of  the  ckfini- 
tions  in  Boil.  Abr.  tit.  *Bscape/  806. 
The  case  would  have  been  difiercnU  if  the 
sheriff  had  allowed  a  departure  into  an- 
other county,  even  in  the  actual  custody  of 
an  officer,  for  the  custody  should  be  a 
lawful  one.  So,  also,  if  the  liberty  granted 
bad  been  for  the  ease,  or  pleasure,  or  busi* 
ness  of  the  party  himself  in  the  same 
county.   Balden  t.  Temple  {4i)  is  no  au- 

(1)  f  BiDg.  317 ;  ■.  0.  3  Law  J.  Uep.  CP.  3. 

(2)  4  B.  &  Ad.  410;  s.  c.  3  Law  J.  Rep.  (N.ak) 
K.B.  68. 

(3)  5  Tenn  Rep.  sr. 
■  (4)  llDb.XO«. 


thority,  for  there,  the  prisoner,  when  allow- 
ed to  be  abroad,  was  only  for  the  most 
part  attended  by  a  custot. 

[Alderson,  B. — The  reasons  given  by 
the  Court  for  their  judgment,  would  com- 
prehend the  present  case.] 

The  authorities  vdiich  are  collected  in 
Vin»  Abr,  'Escape/  exclusively  refer  to 
escape  upon  final  process.  Moreover,  be- 
fore commeneii^  this  action,  the  aheriff 
should  have  been  ruled  to  return  tin  writ. 
Then,  as  to  the  second  p(»nt,itit  submitted 
that  the  case  of  Barker  V.  Oreen  is  not  a 
sufficient  authority.  It  is  remarkable,  diat 
the  previous  case  of  Planck  v.  AiuUrmm  is 
noteven  mentioned  in  it.  There  undoubtedly 
are  some  instances  of  actions  of  tort,  which 
are  maintainable  withoat  proof  of  actual 
damage,  e.  g.  for  words  actionable  per  «r, 
where  it  is  implied  by  law.  On  the  otlw 
hand,  actions  of  trespass  for  injuries  to 
common,  &c.,  or  by  a  reveraioner  for  actt 
not  immediately  irgurious,  are,  in  fact,  of  a 
different  class  ;  for  the  mere  assertion  of 
a  right,  is  a  dami^e  to  him  against  whom 
it  is  asserted,  and  the  repetition  of  the  act 
may  become  evidence  of  a  ri^t.  The  Jaw 
regards  the  possilulity  of  damage,  where  it 
does  not  rest  wholly  in  speculattoa.  In 
Planck  V.  Anderson,  Buller,  J.  lays  down 
the  difference  between  escapes  from  cus- 
tody in  execution  and  in  mesne  proeeMtt  as 
to  the  necessity  of  actual  damage.  In 
Marxetti  v.  fVillianu  {5),  tlie  absence  of 
damage  was  not  deemed  any  answer  to  the 
claim,  but  the  action  was  founded  on  a 
contract,  and  the  plaiadffwaa  not  to  lose 
his  right,  by  merely  altering  the  form  of 
action.  In  Scott  Henley  (6%  altliangh 
the  point  did  not  exactlhr  arise,  yet  in  ua 
anmming  up  of  Littledaie,  J.,  the  dami^ 
really  austained  is  taken  aa  the  meaanrt 
of  damages  recoverable.  A  atronger  an- 
thority,  however,  u  to  be  found  [in  the 
observaii<Hia  of  the  Lord  Chief  Baron,  in 
Brown  v.  Jervoise{7),  and  in  those crfLocd 
Teoterdcn  in  L^s  v.  Morland(fi% 

Cur.  odr.  TCift. 

(5)  1  B.flcAd.415i  S.0.9LSW  J.IUp.K.a 
4S. 

(6)  1  Mtw.  &  Rob.  K7. 

(7)  1  Mas.  &  W»U  711 ;  s.  c.  5  Law  J.  B*-^ 
<as.)E»;h.  t71. 

(fi>  S  B.  0c  AM.  64. 
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In  the  prMent  tmn,  judgment  was  de-' 
livertd  by— 

Lord  Abihoer,  C.  B.— In  tliie  euef 
an  action  was  brought  against  the  dieriff 
lor  an  eBoape,  to  which  there  was  a  {^a 
of  not  guilty.  It  was  tried  before  my 
Brother  Alderaon.  The  facts  appeared 
to  be,  that  the  pUuntifF  issued  a  writ  of 
Mfptoj  i^Dst  Luigford,  returnable  on  the 
execation  thereof.  On  the  5th  of  Sep- 
tember Langford  waa  arrested,  and  bail 
above  was  not  put  in  in  due  time,  Lai^- 
ford  continued  in  the  custody  of  the  she- 
nff,  but  on  the  3rd  of  October  waa  out  of 
the  county  gaol,  attending  the  court  of  a 
revising  barrister,  in  the  char^  of  a  she- 
riflT'a  officer.  This  waa  the  escape  relied 
upon.-  It  did  not  appear  that  the  plaintiflT 
had  issued  a  kabtas  eorpiu,  to  bring  up 
the  body  of  die  defendant,  in  order  to 
charge  him  with  the  declaration,  nor  that 
he  had  been  preVentetl  froin  declaring 
against  him  in  the  custody  of  the  sheriff, 
and  the  jury  negatived  all  actual  damage. 
The  learned  Judge  directed  a  verdict  for 
the  plaintiff^  with  nominal  damages,  and 
certified  to  deprive  the  plaintiff  of  costs, 
but  reserved  liberty  to  move  to  enter  a 
nonsuit.  A  rule  to  shew  cause  was  granted, 
and  two  questicms  were  very  fully  discussed 
on  the  ai^ument.  The  firat  was,  whether 
the  sheriff  was  bound  to  keep  fwisonen  ia 
hie  enatody  after  the  return  day  of  MeiM 
jmeeis,  and  before  they  are  charged  in 
execution.  The  second  question  was,  whe- 
ther the  plaintiff  could  maintain  this  action, 
unless  he  had  sustained  actual  damage. 

That  a  debtor  in  execution  must  be 
kept  in  prison,  and  not  allowed  to  go  out, 
though  with  a  keeper,  is  a  matter  beyond 
doubt,  although  it  was  slightly  questioned 
at  the  bar ;  and  the  authorities  in  Plottt. 
96,  Hob.  208,  SmaWt  ca*e{9),  Dmit.  561, 
S  CoAe,  44  (jBoyton'acaw),  Roll.  Ahr.  806, 
are  distinct  upon  this  point.  And  we 
^ink  that  the  law  is  the  same,  in  the  case 
of  defendants  in  custody  of  the  sheriff, 
after  the  return  of  the  writ  of  capiof  ad 
retfomdendwrnt  ukl  before  they  are  charged 
■n  execution.  It  ia  clear,  it  is  ao  with  re; 
apect  to  those  in  oustody  of  the  marshal,  ot 
the  wftrden  of  the  Fleet,  by  the  resolution 
of  the  Judges  in  Cro.  Car,  466 ;  and  by 

<9)  t  Balst.  48. 


dM  expsess  pgrovisiMis  of  the  statute  8  &  9. 
Will.  S.  e.  27,  it  is  laid  down,  with  respect 
to  sheriffk,  to  be  tlie  duQr  the  aheriff  to> 
carry  his  prisoner  to  the  county  gaol,  (by 
BuUer,  J.,  in  the  caae  of  Planck  v.  binder- 
mm,)  and  that  he  ought  to  do  it  at  the 
return  of  the  writ ;  but  that  is  subject,  of 
course,  to  the  qualification  introduced  by 
the  Lords  Act,  32  Geo.  2.  c.  28,  that  a 
jn-isoner  is  not  to  be  carried  there,  until 
after  twenty-fbur  hours  from  his  arrest.- 
The  statute  4  &  5  W.  &  M.  c.  21,  by  its 
recital,  shews  that  it  was  the  practice,  be- 
fore the  passing  of  the  act,  that  prisoners 
af^er  the  return  of  the  writ*sbottld  be  in 
guA  I  and  its  enactments  provide  for  the 
delivery  of  a  declaration  to  the  gaoler  oi! 
keeper  of  the  prison,  and  not  to  any  one 
else,  lliereby  proving  that  the  prisoner 
oi^t  to  be  kept  in  prisim  after  the  reinm 
of  the  writ  We  think,  thereibre,  that  the 
sheriff  was  wrong  in  permitting  the  pri-t 
soner  to  be  out  of  the  limits  of  the  gaol. 

The  second  question  tlien  arises,  whether 
the  fact  of  the  prisimer  being  out  of  gaoli 
though  with  a  sheriff's  officer,  be  actiona- 
ble, without  proof  of  some  damage.  If  ihe 
prisoner  ia  in  execution,  there  is  no  quea-> 
tion  about  it,  for  it  is  clear,  that  the  ere< 
ditOT,  when  he  is  ascertained  to  be  such 
by  a  judgment,  and  has  chained  the  debtor 
in  execution,  has  a  right  to  the  body  of 
hia  debtor  every  hour  till  the  debt  is  psid 
—per  Bnller,  fi  Term  Rep.  40.  He 
has  a  right  to  have  tJie  body  in  gaol,  and 
the  escape  of  the  debtor  for  ever  so  short 
a  time  is  necessarily  a  dam^  to  him,  and 
the  action  for  an  escape  lies.  Lord  Holt 
says,  in  Athby  v.  fyhUe{10),  "Every  in- 
jury to  a  right,  imports  a  damage  in  the 
nature  of  it,  though  there  be  no  pecuniary 
loss."  But  the  question  upon  which  we 
have  entertained  some  doubt  is,  whether 
the  plaintil^  before  judgment,  can  maintain 
sHch  an  action  upon  proof  of  the  escape 
alone ;  and  upon  this  point  the  authorities 
are  apparently  eonflieting.  We  think  that 
the  action  is  not  maintainable.  The  na- 
ture of  the  sheriff's  duty  before  the  sta- 
tute  4  &  0  W.  &  M.,  was  to  keep  the  pri- 
soner in  gaol  after  the  return  of  the  writ, 
ready  to  be  removed  at  any  time  that  the 
plaintiff  chose,  by  AoAeos  corputt  into  the 

(10)  Lord  VLtym.  936. 
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superior  court,  there  to  be  charged  with  a 
declaration.  Since  that  statute,  the  nature 
of  his  duty  is  to  have  him  ready  either  to 
be  so  remoTed,  or  to  be  declared  against 
as  in  custody  of  the  sheriff,  and  the  right 
of  the  plaintiff  is  correlative  to  the  duty  of 
the  sheriff ;  it  is  a  right  to  have  the  dewn- 
dant  in  custody,  whenever  he  chooses  to 
remove  or  declare  against  him,  in  order 
that  his  suit  may  be  conducted  with  due 
expedition  ;  and  Mr.  Justice  Buller  states 
the  nature  of  the  sheriff s  duty  to  be,  that 
after  the  return  of  the  writ,  he  must  keep 
the  defendant  at  his  peril,  in  case  the  suit 
be  delayed.  'There  would,  we  think,  be 
no  doubt  that  if  the  plaintiff  had  sued  out 
his  writ  of  habeas  ciirpiUt  during  the  defen- 
dant's absence  from  prison,  and  been  pre- 
vented from  executing  it,  or  had  offered 
to  deliver  a  copy  of  die  declaration  durit^ 
auch  absence,  and  been  prevented  by  the 
absence  from  doii^  so,  he  would  have 
had  a  right  of  action,  for  then  his  suit 
would  have  been  delayed ;  and  delay  of 
suit,  however  short,  is  necessarily  a  damage. 
The  case  of  Planck  v.  Anderson  is  not  to 
be  understood  as  laying  down  a  rule  that 
any  other  damage  is  necessary,  but  only 
that  damage  to  this  extent  is;  for  the 
judgment  proceeds  upon  the  assumption 
that  the  verdict  of  the  jury  was  right,  thaf 
there  had  been  no  delay,  though  Mr.  Jus- 
tice Buller  intimates  that  it  ought  to  have 
been  to  the  contrary.  But  if  the  plaintiff 
neither  sues  out  a  writ  nor  declares,  hi^ 
suit  is  not  delayed,  and  there  has  been  no 
impediment  to  tlie  exercise  of  his  ri^t, 
for  he  has  not  chosen  to  exercise  it.  We 
think,  therefore,  that  this  is  a  case  in  which 
there  has  been  no  damage  in  fact  or  in 
law,  and  we  adhere  to  the  authority  of 
Planck  V.  Anderson,  rather  than  that  of 
the  more  recent  case  of  Barker  v.  Green, 
which  is  very  shortly,  and  certainly  inac- 
curately, reported.  It  appeared  that  the 
sheriff  had  not  the  defendant  in  custody 
at  the  return  of  the  writ,  but  had  the  day 
after  ;  the  Judge  left  it  to  the  jury  to  say, 
what  damage  the  plaintiff  had  sustained, 
observing  that  he  did  not  see  what  possible 
damage  there  could  he.  The  jury  found 
damage  to  the  amount  of  one  farthing ;  and 
the  Court  are  said  to  have  held,  that  if 
there  was  a  breach  of  duty,  the  law  would 
presume  damages,  and  yet  to  have  also 


held  tliat  the  direction  to  die  jury  was 
correct ;  which,  on  that  assumption,  it 
could  not  have  been.  This  must  be  an 
inaccuracy  in  the  report.  The  ease  of 
Planck  v.  Andersom  was  not  cited,  nor  iSke 
question  as  to  the  natnre  of  the  sheriff** 
duty  discussed,  uid  we  think  that  we 
ought  not  to  give  the  same  weight  to  this 
audiority,  as  to  the  more  fully  reported 
case  of  Planck  v.  Anderson.  For  these 
reasons,  the  rule  for  a  nonsuit  moat  be 
made  absolute. 

RuU  aeeordmglif. 


1838.     \     STEWART  AJIO  OTHEKa  V, 

June  11.  7  ABiEDBXir. 

Principal— Broker — Underwriter,  Dis- 
charge fl/l 

Where  an  inswance  broker  has  been  em- 
ployed to  receive  money  for  his  principal,  in 
the  general  course  of  his  ImsinesSt  and  where 
the  known  general  course  of  business  is,  for 
the  broker  to  keep  a  runmi^  aeootatt  with 
the  principal,  and  to  credit  him  with  smwu 
which  he  may  have  received  by  credits  in  ac- 
count with  the  debtors,  ( with  whom  he  also 
keeps  naming  accounts,)  and  wot  merebf 
with  monies  actually  received ;  the  origimd 
debtor  is  discharged,  and  the  broker  fceanves 
the  debtor,  according  to  the  meaning  and  in- 
tention, and  with  the  authority  of  the  prim- 
eipaL 

This  was  an  action  to  Teeover  a  total  or 
salvage  loss  of  97/.  11<.  Sd.  per  cent.,  on 
the  defendant's  subscription  of  lOOl.  to  m 
policy  of  assurance,  on  the  /^row  £<ua&efA, 
at  and  from  Liverpool  to  Narva,  duHag 
the  vessel's  stay  there,  and  thence  to  Dant- 
zig.  There  were  also  count*  for  money 
had  and  received,  for  interesl^  and  wpom 
an  account  stated. 

First  plea  to  first  count — Widi  respect 
to  97/.  Us.  8d.,  parcel,  &c,  that  Messrs. 
Douglas,  Anderson,  &  Co.,  as  agenu  for 
the  plsiniiffii,  sdjuated  a  loss  on  the  policy 
to  that  amount,  and  being  indebted  to  the 
defendant  exceedii^  that  amomt,  the  de- 
fendant, by  the  ctnisent  of  dw  plainciS, 
paid  that  sum  to  Messrs.  Douglas,  Ander- 
son, &  Co.,  by  giving  them  credit  in  their 
account  to  that  amount,  which  aettlement 
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uid  payment  the  plaiDtiflfa  accepted  in  full 
■atisAiction  of  the  aum  of  972.  lit.  Sdi 
And  as  to  the  residue  of  the  sani  in  the 
first  count,  that  no  loss  was  sustahied  on 
the  policy  beyond  the  sum  of  97L  1 U.  8d. 
BO  paid  as  aforesaid. 

Second  plea  to  the  first  eonnt— As  to 
97^.  lis.  8d.,  that  Messrs.  Douglas,  An- 
derson, &  Co.  were  insurance  brokers, 
and  the  defendant  was  an  underwriter  in 
the  city  of  London.  That  accounts  existed 
between  them,  and  on  which  Messrs. 
Douglas,  Anderson,  &  Co.  were  indebted 
to  the  defendant,  exceeding  the  sum  of  972. 
11*.  6d,  The  plea  then  stated  a  usage 
and  custom  amongst  underwriters  and  in- 
surance brokers,  on  the  settlement  of  losses 
on  policies,  to  set  off  the  premiums  due  to 
the  underwriter  against  the  lost;  and 
that  the  broker  ^ould  hold  himself  ac- 
countable to  the  assured,  for  the  payment 
of  the  loss,  of  which  custom  the  pisintiflji 
had  notice.  That  the  loss  was  settled  and 
adjusted  at  the  amount  of  072.  lis.  8(2., 
(as  in  the  first  plea) ;  and  that  the  defen- 
dant set  off  against  the  loss  premiums, 
for  which  he  had  credit  in  the  account  with 
Messrs.  Douglas,  Anderson,  &  Co.,  who 
held  themselves  accountable  to  the  plaintiff 
to  that  extent.  That  the  plaintiffs  acqui- 
esced in  the  premises,  and  relinquished 
their  claim  against  the  defendant,  in  respect 
of  that  sum,  and  accepted  Messrs.  Douglas, 
Anderson,  &  Co.  as  their  debtors  in  lieu 
of  the  defendant,  who  was  Uiereby  induced 
to  give  fresh  credit  to  them,  whereby  the 
cause  of  action  with  respect  to  972. 1  Is.  8ili 
became  extinguished.  And  as  to  the  re- 
sidue of  the  cause  of  action,  that  the  loss 
in  the  first  count  mentioned,  wss  a  partial 
loss  only,  and  did  not  exceed  the  rate  of 
982.  llf.  8(2.  on  (he  1002.  insured  by  the 
plaintiffs.  To  the  residue  of  the  declara- 
tion, non  assumpsit. 

At  the  (rial,  before  Lord  Abinger,  C.B. 
and  a  special  jury,  in  London,  at  the  Sit- 
tings ^er  Michaelmas  term,  1887,  the 
fblhiwing  facts  appeared  : — The  plaintiffs 
were  general  merchants,  and  partners  in  a 
firm  at  Liverpool,  under  the  name  of  Stew- 
art, Bold,  &  Co.  i  and  the  defendant  was 
an  underwriter  at  Lloyd's  Coffee  House, 
in  London.  The  policy  was  effected  on 
the  S6th  of  September  1885,  by  Douglas, 
Anderson,  &r  Co.,  broken  io  London,  as 


agents  for  the  plaintiflb,  and  the  defendant 
was  an  underwriter  upon  it  for  1002^  The 
loss  appeared  upon  Lloyd's  books  in  May 
1886.  At  the  time  of  the  loss  thus  ap> 
pearing,  Douf^las,  Anderson,  &  Co.  were 
indebted  to  the  defendant  in  a  balance  of 
2 )  72.  St.  8d.,  on  their  underwriting  account 
of  the  previous  year  up  to  March  1836  ; 
and  in  the  month  of  June  1886,  their  clerk 
agreed  this  account  with  the  defendant's 
clerk,  and  paid  him  1002.,  leaving  1172. 
Sr.  6(2.  on  the  account,  which  was  retained 
to  meet  the  loss  on  the  Vrm  Elizabeth. 
The  docnroents  to  establish  the  loss  were 
not  brought  forward  until  September  1886, 
and  upon  the  80th  of  that  month,  it  was 
adjusted  by  the  defendant  and  all  the  un- 
derwriters, except  two,  at  072. 1  Is.  Bd.  per 
cent.  A  memorandum  was  written  on  the 
policy,  stating  the  loss  to  be  payable  at 
one  month,  and  the  defendant's  subscrip- 
tion was  struck  through,  and  the  loss  waa 
then  passed  into  the  accounts  of  Douglas, 
Anderson,  &  Co.  and  the  defendant,  in 
their  respective  books,  but  the  accounts 
were  not  formally  agreed  between  them. 

Messrs.  Douglas,  Anderson,  &  Co.  bad 
a  general  account  current,  as  well  as  an 
insurance  account,  with  the  plaintiffs,  each 
being  kept  quite  distinct,  and  the  balance 
of  the  insurance  account,  being  at  certain 
periods  carried  into  the  general  account  as 
cash.  The  further  information  required 
by  the  two  underwriters,  who  had  not  ad- 
justed the  loss  in  September,  was  laid  be- 
fore them  m  ihe'early  [Mrt  of  November ; 
and  Douglas.  Anderson,  &  Co.  having  ad- 
vised tlie  plaintiffs  of  the  loss  being  about 
to  be  settled  by  them,  the  plaintim  drew 
two  bills  for  6002.  each,  on  the  16th  and 
17th  of  November,  and  on  the  19th  of 
November  Douglas,  Anderson,  &  Co.  en- 
closed them  a  credit  note,  on  account  of 
the  settlement  of  the  whole  loss,  the 
amount  of  which,  l,I5fi2.  Ss.  10(2.,  they 
credited  to  the  credit  of  the  insurance  ac- 
count, of  which  they  sent  an  extract,  and 
then  debited  them  with  premiums  to  tlie 
end  of  September,  leavii^  a  balance  of 
8862.  lis.  7(2.  doe  the  Slst  of  February, 
in  Stewart,  Bold,  &  Co.'s  favour,  which 
they  transferred  to  the  credit  of  the  general 
account.  At  the  bottom  of  the  credit 
note,  was  written,  "Above  is  the  credit 
note  of  the  loss  per  Vnm  EUzabetht  1,1562. 
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8<.  lOd.,  but  without  oiir  prejudice^  un^ 
in  cash  from  the  under  writers." 

On  the  aist  of  November  1836,  the 
ptuntiSk  acknowledged  the  receipt  of  these 
MOCHiQts,  and  stated  that  they  would  be 
nunined.  On  the  26tb  of  November  in 
th«  iMM  year,  Douglas,  Anderson,  &  Co. 
■topped  payment,  and  as  soon  as  the  plains 
tiSs  were  aware  of  this  eireumstanee,  one 
of  them  came  up  to  Loodoo,  and  demanded 
payment  of  the  underwriters,  which  was 
tenmed,  when  this  and  other  aetions  were 
brought.  The  usage,  as  stated  in  the  pleas, 
was  proved,  and  stated  to  be  w^  luiown 
at  Liverpool.  It  was  contended  by  Cress- 
wellt  on  the  part  of  the  plaintiflTs,  that  the 
set-off  between  the  brokers  and  under- 
writers was  not  binding  upon  the  plaintiffs, 
who  were  not  expressly  shewn  to  have  any 
knowledge  of  the  us^e ;  and  it  was  also 
contended,  that  the  memorandum  at  the 
foot  of  the  credit  note,  shewed  that  the 
bcokcts  did  not  treat  the  settlement  as 
condnsire,  as  a  payment  to  them  fVem 
the  underwriters.  The  Lord  Chief  Baron 
expressed  hie  o|»nian,  that  the  matter  of 
actual  payment  in  cash  had  been  pushed 
loo  far,  and  that  it  appeared  to  him,  (J»t 
if  one  man  has  to  pay  another  money  on 
account  of  his  principu,  and  there  is  money 
dne  to  Iiim  from  such  other  person,  that  it 
makes  no  difference  to  the  principal,  whe- 
ther there  is  an.  interchange  of  Bank  notes, 
or  a  mere  transfer  of  accounts  from  one 
nde  to  the  other,  and  that  it  is  equally  a 
payment,  if  done  without  fraud.  He,  how- 
ever, left  the  whole  facts  to  the  jury,  and 
directed  them  to  cfnakler,  whether  parties 
effecting  iasnrances  for  their  own  benefit, 
through  an  agent,  must  not  be  taken  to 
know  what  ts  the  habit  of  dealing,  between 
the  brokers  and  underwriters,  ami  whether 

to  settle,"  must  net  mean  that  the  broker 
should  settle  in  the  same  way  as  is  the 
custom  to  settle  with  underwriters.  If  so, 
that  he  considered  the  brt)ker  to  be  liable 
to  his  principal  after  such  settlement,  and 
that  the  pleas  were  proved ;  but  if  it  was 
only  expected  that  the  payment  should  be 
a  payment  in  cash,  then  the  plainti%  were 
entitled  to  a  verdict.  The  jury  found  for 
the  defendant.    In  Hilary  term, — 

Cressmell  obtained  a  rule  to  set  aside 
the  verdict,  and  fbr  a  new  trial,  on  the 
ground,  that  diere  was  no  evidence  that 


the  plaintiffs  had  any  knowledge  of  the 
usage ;  and  also^  that  the  leanwd  Judge 
had  misdireeted  the  jury  as  to  what  was 
c^led  the  credit  note.  In  Easter  term— 
Mauie  shewed  canee.-^Thc  mode  of 
conducting  business,  as  stated  in  the  pleas, 
■■d  provS  et  the  trial,  is  not  contnuy  to 
reason  or  common  sense,  but  especially 
suited  to  the  trade  in  which  it  is  q»pKea, 
and  coi^nBable  te,  and  ■■iJryns  widi 
the  genera)  pracHee  of  mereaatue  aAirs. 
If  there  was  no  evidence  of  the  usage  lo 
go  to  the  jury,  then  clearly  the  verdict  was 
wrong^;  but  the  evidence  upon  that  was 
very  strong,  and  also  that  die  course  of 
dealing  was  known  to  the  plaintiflb.  This 
ease,  therefiire,  is  distinguishable  from 
Todd  V.  ReidH),  RusteU  v.  BamgUy{%\ 
BartUtt  V.  Pentlaad  (S),  and  Scott  v.  hvmg 
(4).  In  most  of  those  nses,  the  ussgs 
was  but  slightly  shewn,  and  it  could  net 
be  intended  to  say,  that  if  it  was  Mipvessly 
found,  it  could  not  prevail.  In  Bartlett  v. 
Paalmd,  Lttrd  Tenterden  eays,  "sser- 
ehents  residing  in  London,  and  eCeeting 
insurances,  may  reaaonably  be  expeetea 
to  be  ao^nmnted  with  the  usage,  and  to 
act  upon  It."  That  observatioa  is  -equally 
applicable  to  merchaou  at  Idverpool,  ae 
the  plaintilft  are.  There,  it  appeared  ex- 
pressly that  the  plaintiflb  were  ignorant  of 
the  usage ;  but  here,  there  was  strong 
evidence  to  go  to  the  jury  that  it  was  known 
and  adopted  by  the  plaintiffs,  and  the  jury 
have  found  it  was  so.  Secondly,  it  is  said 
that  there  was  misdirection  upon  the  letter 
from  Douglas,  Anderson,  8c  Co.  of  the 
1 9th  of  November,  containing  the  cfcAt 
note,  at  the  foot  of  whidi  appesrsd, 
*'  without  our  prejudice,  until  in  cani  from 
the  underwriters  i"  and  it  is  aaid,  thst 
this  expression  shews  that  Dovglas,  An* 
derson,  &  Co.  had  no  andiortty  to  recnvc 
except  in  cash,  and  therefore  that  the  set- 
off in  accoimt  between  them  and  the  de- 
fendant, does  not  bind  the  plaintiA.  Baft 
the  whole  meaning  of  the  letter  was  left  ts 
a  jury  of  merchants,  who  have  put  Aeir 
construction  upon  it.  There  waa  no  error 
in  saying  that  the  words  till  in  caab,* 
did  not  exchide  the  uaage.    It  was  statsd 

1)  4  B.  &  Aid.tlO. 
t)  Ibid.  S95. 

(3)  10B.&C.r60iS.e.8UwJ.R«.KJ1.16«. 

(4)  1B.& Ad.«09;s.a.»LnrJ.Rep.K3.S9. 
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to  the  jury  at  law,  that  if  a  brdcer  chooie 
to  aetUe  in  account  with  the  imderwriter* 
aa  between  hisa  and  the  uoderwriterf  the 
broker  would  be  liable  to  the  assured  at 
once,  and  cannot  defend  himielf  in  an  ac- 
tion by  him  for  money  had  and  received — 
Awirem  ▼.  Ao6niwn  {h\ 

CmnfeU  and  ComUngi  oontrL — ^It  wat 
not  proved  that  any  actual  adjuatment  of 
accounts,  that  could  amount  to  payment, 
ever  took  place  between  Douglas,  Ander- 
son, &  Co.  and  the  defendant,  nor  was  any 
such  agreement  shewn  as  is  alleged  in  the 
6rBt  plea ;  by  the  plea,  the  defendant  is 
to  prove  that  the  plaintiffs  gave  authority 
lo  the  brokers  to  make  the  settlement  re- 
lied upon.  The  custom  is  said  to  be  rea- 
aonalde,  but  if  so  at  all,  it  is  only  to  the 
underwriters  and  bn^ers,  ss  it  is  mvdi 
more  convenient  to  the  assured  to  have 
the  security  of  several  underwriters,  ratlier 
than  tl»t  of  ft  single  broker. 

[PAftKB,  B.  —  Wbea  does  the  broker 
consider  himself  Indebted  to  the  principal 
as  between  turn  and  the  underwriter  ?  la 
it  necessary  that  the  account  should  be 
actually  gone  into  by  them?  Does  the 
custom  go  so  far  as  that  the  parties  are 
bound  just  in  the  same  way  n  If  die  money 
was  handed  over  7] 

[Aldebson,  B, — There  mast  be  some 
transaction  between  the  underwriters  and 
the  broker,  which  binds  both  parties.] 

{MauU, — It  was  not  supposed  that  the 
existence  of  the  usage  was  at  all  to  be  dis- 
cussed, or  that  the  rule  was  granted  at 
on  that  ground,  but  merely  whether  the 
pJaintiflTs  had  knowledge  of  it.  1'be  course 
of  dealing  is  well  ehewn  in  Scott  v.  Inhgt 
mnd  was  found  not  only  to  exist,  but  to 
mist  to  the  phuntlfla*  knowledge  in  tbis 
case.] 

In  that  case,  striking  the  name  off  the 
policy,  did  not  amount  to  payment.  But 
here  it  is  wiriied  to  have  a  conairuetive 
aeeount  stated,  which  is  carrying  this  case 
further  than  any  other.  The  jury  should 
have  been  asked  whether  they  found  that 
the  plaiatifib  had  a  speci6c  knowledge  of 
tbia  custom,  and  adopted  it.  It  is  not  like 
the  usage  of  a  particular  trade.  The  only 
dealing  of  the  plaintiff  is  an  autbonty  to 
the  broker,  to  ap^  a  certain  sum  in  a 
particular  way,  and  upon  certain  eventa  to 
receive  money  for  him.   This  is  a  mere 

.     '  (5)  dCmpb.  199. 


private  arrangemem  between  the  broker 
and  underwriters,  with  which  the  plaintiffs 
cannot  be  fixed  without  express  notice. 
Knowledge  of  the  principals  cannot  be 
presumed — BartUtt  v.  Pentland.  It  is 
said»  the  principal  may  interfere,  but  be 
must  have  knowledge  first  of  what  is  go- 
ing on. 

TLord  Abinobk,C.B. — ^Tbe  underwriter 
is  dischai^d  when  the  broker  ia  charge- 
able ;  he  has  had  authority  .from  his  prin- 
cipal to  settle  with  the  underwriter,  and 
up  to  the  time  of  the  settlement  the  prin- 
cipal may  interfere.] 

The  case  of  Todd  v.  lUid  is  directly 
against  the  plaintiffs. 

[pARKB,  B. — That  case  is  not  quite  cor- 
rectly reported,  aa  I  see  by  a  note  of  mine* 
It  would  appear  by  the  books,  not  oidy 
that  there  was  an  adjustment  of  the  ac- 
count, but  also  an  agreement  ta  it,  as 
settled  between  the  broker  and  the  under- 
writer; but  there  waa  no  such  agnement:] 

It  is  not  enough  to  shew  dint  the  plain- 
tiffs knew  the  custom ;  it  must  be  shewn 
further,  that  they  consented  to  be  bound 
by  the  operation  of  it— Lord  Tenterden's 
judgment  in  Scott  v.  hvmg.  In  RusseUv. 
Bmgietf,  it  was  held  that  there  waa  no  dis- 
eharge  of  the  underwriters,  even  though 
the  broker  had  bound  himself.  The  plain- 
tiffs at  Liverpool,  are  not  to  be  bound  by 
a  general  notoriety  of  the  existence  of  any 
such  custom  in  London,  as  they  had  only 
bem  in  business  two  or  three  years,  during 
which  time  only  there  could  have  been 
any  accounts  between  the  parties.  Second- 
ly, as  to  the  misdirrcdon:  it  is  quite  clear 
from  the  lettera,  that,  at  tin  time  of  the 
supposed  adjustment,  aome  of  dieimder> 
writers  etill  bdd  out.  From  the  wonda 
"  without  prejudice,  until  in  ea^,"  it  would 
appear  that  there  had  been  no  such  settle*- 
ment,  as  to  make  the  broker  alone  respoiw 
sible.  If  everything  was  then  settled,  diat 
expression  can  have  no  meaning.  It  was 
stated,  that  this  is  like  the  case  where  an 
underwriter  is  presumed  to  have  under  his 
consideration,  the  nature  of  a  voyi^e  to  be 
performed,  and  the  usual  course  and  nnm- 
ner  of  doing  it,  and  that  everything  done 
in  the  usu^  course,  must  have  been  fore- 
aeen  and  in  contempladon  at  the  time  he 
ci^ged — Petty  V.  the  ihjfal  Estelmmge 
jtf«mr«nce(6).  Bat  here  it  finrma  no  part 
(6)  1  Bnr.Ml. 
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of  the  stipulationt  in  the  policy,  that  the 
itoderwriter  may  settle  in  this  maaner  to 
the  prejudice  of  the  assured. 

Cur.  ado,  twA. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Lord  Abikoer,  C.B. — This  was  an  ac- 
tion on  the  policy  of  insurance  on  the 
Vrom  Elizabeth.  The  defendant  pleaded 
first,  that  Douglas,  Anderson,  &  Co.  were, 
the  insurance  brokers  and  agents  of  the 
plaintiflb ;  that  afker  the  loss  Iwd  occurred, 
they  were  authorized  by  the  plaintifis  to 
adjust  and  settle  the  loss,  which  they  did, 
at  the  sura  of  i)7l.  l\s.  Rd. ;  that  Douglas, 
Anderson,  &  Co.  (as  such  brokers)  were 
indebted  to  the  defendant  at  the  time  of 
such  adjustment,  in  a  larger  sum  of  money 
than  the  amount  so  settled,  and  that  by  the 
authority,  and  with  the  sanction  of  the 
plaintiflb,  Douglas  &  Co.  accepted  a  credit 
in  account  with  the  defendant,  as  a  satis- 
faction and  payment  of  the  sum  of  971. 
lU.  Sd.,  and  made  themselves  liable  to 
the  plsiniilTB  for  the  same,  who  discharged 
the  defendant  therefrom.  This  is  the  sub- 
stance of  the  plea,  or  all  that  need  to'  be 
proved  to  entitle  the  defendant  to  a  verdict 
in  regard  to  the  971.  \U.  8d.  There  is  is 
second  plea,  which,  in  addition  to  these 
material  facts,  sets  forth  a  custom  between 
the  insurance  brokers  and  the  underwriters, 
in  London,  to  make  these  settlements  in 
account,  by  way  of  payment  and  discharge, 
according  to  a  certainn  sage,  set  forth  in 
the  plea ;  it  thrn  alleges  that  the  plaintiffs 
had  knowledge  of  that  custom,  snd  assent- 
ed to  it,  and  that  the  settlement  was  made 
accordingly.  The  jury  found  a  verdict 
for  the  defendant,  upon  which  there  was  a 
rule  to  shew  cause  why  there  should  not 
be  a  new  trial,  on  the  ground,  that  there 
was  no  evidence  that  the  plaintiffs  had  any 
knowledge  of  the  custom  alleged,  or  had 
as8eQte<l  to  it;  and  secondly,  that  there 
had  been  a  misdirection,  as  to  the  inter- 
pretation of  a  leupr  of  the  plaintiffs'  to  the 
defendant,  containing  what  was  called  the 
credit  note.  This  case  has  been  very  fully 
and  ably  argued  on  both  sides,  and  in  the 
course  of  the  argument  a  point  has  been 
discussed,  which  was  not  suggested  on  the 
original  motion  for  a  new  trial,  and  which 
was  not  brought  into  controversy  at  the 
trial  at  all;  namely,  whether  there  was 


any  evidence  that  the  defendant  ever  did 
come  to  such  a  settlement  in  account  with 
the  insurance  brokers,  as  is  by  him  in  the 
pleading  alleged.  The  Court  has  taken 
the  whole  argument  into  full  consideration, 
and  has  come  to  the  conclusion,  that  there 
was  evidence  of  the  settlement  inaeeonnt; 
that  there  was  no  misdirection  vprni  the 
letter,  the  meuii^  of  which,  as  part  of  a 
mercantile  correspondence  using  mercantile 
and  technical  expressions,  was  lefi  to  the 
judgment  of  a  jury  of  merchants,  nor  was 
it  material  to  Uie  issue ;  and  finally,  that 
even  if  the  custom  was  not  spedficaUy 
proved,  as  alleged,  or  if  it  was  not  proved 
that  the  plaintitf  had  a  precise  knowledge 
of  the  custom,  as  all^d,  yet  there  was 
sufficient  evidence  to  prove  the  first  plea, 
if  not  the  second, — of  a  custom  between 
the  brokers  and  underwriters,  to  make 
settlements  in  account,  by  taking  credits 
as  payments,  and  also  of  the  knowledge  of 
the  plaintiffs  of  such  a  custom,  and  of  their 
authorizing  the  brokers  to  settle  with  the 
underwriters,  and  to  give  them  (the  plain- 
tiffs) credit  in  account  for  the  loss,  aiod  to 
permit  them  to  draw  on  the  brokos  fiir 
the  amount.  It  must  not  be  considered 
that  by  this  decision  the  Court  means  to 
overrule  any  case  decidii^  that  where  a 
principal  employs  an  agent  to  receive 
money,  and  pays  it  over  to  him,  the  agent 
thereby  requires  any  authority  to  pay  a 
demand  of  his  own  upon  the  debtor,  by  a 
set-off*  in  account  with  him.  But  the  Court 
is  of  opinion,  that  where  an  insurance  bro- 
ker, or  other  mercantile  agent,  has  been 
employed  to  receive  money  for  lus  prind- 
pal,  in  the  ^nerat  course  of  lus  business, 
and  where  the  known  general  coarse  of 
business  is  for  the  agent  to  keep  a  rnnnii^ 
account  with  the  principal,  and  to  credit 
him  with  sums  which  he  may  ban  reeeived 
by  credits  in  account  widi  the  debtors, 
with  whom  he  also  ke^  running  accoimtB« 
and  not  merely  with  monies  actually  re- 
ceived,— the  rule  laid  down  in  those  cases 
cannot  properly  apply ;  but  Uiat  where  an 
account  is  bond  ^de  setUed  according  to 
that  known  usage,  the  original  debtor  is 
discharged,  and  the  agent  becomes  the 
debtor,  according  to  the  meaning  and  in- 
tention, and  with  the  authority  of  the  prin- 
cipal. The  rule,  therefore,  must  be  die- 
charged. 

Ride  di^mrgei.. 
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Practice, — Affidaoiis. 

/fJ^davHs,  once  Jiledy  mag  be  used  by  the 
opposite  party,  thm^h  the  party  JiliMg  thm 
mtay  deaiine  to  use  lAem. 

Piatt  shewed  cause  against  a  rule  ob- 
.  taoned  hy  Rxhatds,  and  was  proceeding  to 
fead  an  aflSdavit  filed  on' moving  for  the 
fnle,  when  Rkim^  Directed,  tiiat  he  did 
not  intend  to  nee  it ;  nid,  therefore,  that 
it  could  not  be  used  by  the  opposite  party. 

The  Court  reftrred  to  the  officers  of  the 
other  courts,  and  stated,  Hiat  the  practice 
was  to  allow  affidavits,  when  once  filed, 
to  be  used  Irf  the  mposite  party.  Ac- 
cordingly, Pliti  was  ulowed  to  proceed, 
and — 

The  rult  wa$  maie  ahtataU, 


1888 
June 


TBB   ATtOftHBt    OKMUAt  0. 
BOtnrKHfe  AKD  OTHXBS,  KXK- 

GOTons,  &e. 


Rusndn,  Danish,  and  Dutch  Bonds—' 
Probate  Duty. 

A  l/MtUrix,  at  the  tme  of  Aer  death,  had 
property  within  the  provinee  of  Canierbury, 
eonsisting  of  certain  written  instruments, 
called  Russian,  Danish,  and  Dutch  bonds, 
which,  by  a  special  verdict,  were  found  to 
be  maricetable  securities  within  this  kingdom, 
transferred  by  delivery  only,  and  that  it 
never  has  been  nor  is  necessary  to  do  any 
act  whatsoever  out  of  the  kingdom  of  Eng- 
land, in  order  to  make  the  transfer  of  any 
of  the  said  bonds  vaUd,  The  verdict  also 
found,  that  all  the  bonds  came  la  the  posses- 
sion of  the  executors,  aspartof  thepersonal 
estate  of  the  testatrix,  and  were  mdd  and 
delivered  by  them  for  7,0002,  and  upwards, 
wHkout  doing  any  act  oui  t^the  jurudietion 
of  the  Prerogative  Court : — Held,  that  pro- 
bate duty  was  payable  in  respect  of  this 
property. 

This  was  an  information  for  probate 

daty. 

At  the  trial,  before  Lord  Abinger,  C.B. 
at  the  Sittings  after  Hilary  term,  1838,  a 
spedal  Terdfet  was  taken  by  consent  of 
Haw  Ssan^  TIL—Bzcno.  Pl. 


the  parties,  and  which  stated,  diat  Mary 

Pelfaam,  in  the  information  mentioned,  on 
theSeth  day  of  March  18ij6,made  her  Inst 
will  and  testament  in  writing,  duly  exe- 
cuted, and  thereby  devised  and  bequeathed 
idl  her  estate  and  eflfects,  goods  and  chat- 
tels, and  all  her  property  of  every  nature 
and  kind  whatsoever,  to  certain  persons, 
m  the  said  will  mentioned ;  and  also  no-i 
minated  and  appointed  the  said  Theodore 
Bouwens,  Eliza  Penelope  Bouwens,  and 
Giristopher  Hodgson  to  be  executors  and 
exeeotriic  therec^.   Hiat  tiie  said  Marv 
Fclham  afterwards,  on  the  SOth  of  Mar^ 
1837,  died  without  rerokii^  or  alterim 
her  said  will,  and  that  die  said  T.  Bou- 
wens. E.  P.  Bouwens,  and  C.  Hodgson, 
on  tlie  27th  of  April  1837,  proved  (he 
said  will  in  the  Prerogative  Court  of  Can- 
terbury,  and  took  upon  themselves  the 
burthen  of  the  execution  of  the  same. 
And  the  jurors  fVirther  say,  that  the  said 
Mary  Pelhsm  was,  at  the  time  of  her 
dea^,  and  for  Ibree  years  next  preceding 
that  event,  resident  in  Conuannit  Place, 
in  the  parish  of  Paddington,  in  the  county 
of  Middlesex,  and  within  the  jurisdiction 
of  the  said  Prerogative  Court ;  and  that, 
at  the  time  of  the  death  <^  the  said 
Mary  Pelbam,  she  was  posMsaed  of  per- 
sonu  estate  and  effects  to  the  amount  of 
88,509/.  is.  id.;  that  a  lai|;e  part  of  the 
said  personal  estate  and  effects,  amounting 
to  the  sum  of  7,3772.  ISf.  7d,,  was  and 
is  as  follows  : — that  is  to  say,  8802.  is.  9d* 
parcel  of  the  said  sum  of  7,8772.  ISs.  7d., 
was  and  consisted  of  six  written  instru- 
ments, called  Russian  bonds,  and  of  ceruin 
other  written  instruments,  thereto  attach- 
ed, and  called  dividend  warranu,  whereof 
at  the  time  of  her  death  she  was  the  bolder. 
(Here  the  forms  of  a  Russisn,  Danish,  and 
Dutch  bond  were  set  out  respectively,  but 
nothing  turned  lipon  their  form.) 

And  the  jurors  further  say.  that  the  said 
Russian,  Danish,  and  Dutch  bonds  respec- 
tively, were  and  are,  and  always  have  been, 
miarketable  securities  within  this  kingdom, 
and  were  and  are,  and  always  have  been, 
sold  and  transferred  within  this  kingdom, 
by  delivpry  only,  and  the  bearers  or  bearer 
thereof  respectively,  have  or  hath  always 
been  deemed  and  reputed  to  be,  and  have 
always  been  dealt  with  as  being,  legally 
entitled  to  thn  principal  monies  secured  by 
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the  said  bonJs  respectively,  and  to  the 
interest  or  dividends  from  time  to  time 
arising  or  accruing  in  respect  of  the  same. 
That  it  never  has  been  or  is  necessary  to 
do  or  perform  any  act  whatever  out  of  the 
kingdom  of  England,  in  order  to  render  a 
transfer  of  any  of  the  said  bonds  valid,  and 
the  bearer  or  bearers  of  the  said  bonds 
respectively,  hath  and  have  always  been 
treated  and  dealt  with  by  the  agents  of  the 
empire  of  Russia,  and  of  the  kingdoms  of 
Denmark  and  Holland  respectively,  as  the 
person  or  persons  duly  entitled  to  the  prin- 
cipal monies,  secured  by  the  said  bonds 
respectively,  and  the  interest  or  dividends 
from  time  to  time  arising  and  accruinjf 
in  respect  of  the  same ;  and  such  agents 
have  always  paid  all  monies  due  and  pay- 
able for  or  in  respect  of  the  said  bonds 
respectively,  according  to  the  tenor  and 
effect  thereof,  to  the  bearer  or  bearers  of 
the  same.  That  in  regard  to  the  said 
Danish  and  Russian  bonds,  there  hath  al- 
ways been,  in  the  kingdom  of  England,  a 
lawfully  authorized  agent  of  the  empire  of 
Russia,  and  of  the  kingdom  of  Denmark 
respectively,  for  the  purpose  of  paying  the 
interest  or  dividends  from  time  to  time 
arising  or  accruing  in  respect  of  the  same 
bonds  respectively,  to  the  bearers  thereof 
respectively.  But  as  to  the  said  Dutch 
bonds,  there  is  not,  nor  ever  has  been,  in 
tliis  kingdom,  a  lawfully  authorized  agent 
of  the  kingdom  of  Holland  for  the  pur- 
pose of  paying  the  dividends  or  interest 
from  time  to  time  arising  or  accruii^  in 
respect  of  the  same  Dutch  bonds ;  but 
such  dividends  or  intereist  are  payable 
solely  at  Amsterdam.  That  no  part  of  the 
principal  money,  secured  by  the  said  bonds, 
has  yet  been  paid  upon  any  of  the  said 
bonds  to  the  holders  or  holder  thereof,  but 
that  all  the  dividends  or  interest  arising 
and  accruing  upon  or  in  respect  of  the  said 
bonds,  have  and  hath  been,  and  still  con- 
tinues to  be,  regularly  paid  to  the  said 
holders  or  holder  thereof  in  due  manner. 

And  the  jurors  further  say,  that  the  said 
Mary  Pelham,  at  the  time  of  her  deaUi, 
being  so  possessed  of  the  said  Rusaian. 
Danish,  and  Dutch  bonds,  to  the  amount  of 
7)3771. 13«.  7d.  as  aforesaid,  the  said  bonds, 
and  each  and  every  of  them,  at  the  time 
of  the  death  of  tlte  said  Mary  Pelham,  were 
and  was  at  the  said  residence  of  the  said 


Mary  Pelham,  and  within  the  jurisdiction 
aforesaid,  and  immediately  after  the  death 
of  the  said  Mary  Pelham,  the  said  bonds, 
and  each  and  every  of  them  came  into  the 
custody  and  possession  of  the  said  T.  Bou- 
weiis,  E.  P.  Uouwens,  and  C.  Hodgson,  as 
being  part  of  the  personal  estate  and  eflects 
of  the  said  Mary  Pelham,  together  with 
the  residue  of  the  said  personal  estate  and 
effects  of  the  said  Mary  Pelham,  and  the 
said  T.  Bouwens,  E.  P.  Bouwens,  and  C. 
Hodgson,  as  such  executors  and  executrix 
as  aforesaid,  afterwards  and  without  doing 
or  causing  to  be  done  any  act  out  of  the 
kingdom  of  England,  or  out  of  the  juris- 
diction of  the  said  Prerogative  Coart,  sold 
and  delivered  them  to  eeruin  persns,  to 
the  said  jurors  unknown,  and  received  as 
the  price  of  and  for  the  said  bonds  certain 
monies,  amounting  to  the  said  aum  of 
7.377A  IS*.  7d. 

And  the  jurors  further  say,  that  the  said 
T.  Bouwens,  E.  P.  Bouwens,  and  C.  Hodg- 
son, upon  the  occasion  of  proving  the  said 
will  of  the  said  Mary  Pelham  as  aforesaid, 
made  oath,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided, 
that  the  estate  and  effects  of  the  said  Mary 
Pelham,  which  she,  in  any  way,  died  pos- 
sessed of  or  entitled  to,  and  for  and  in 
respect  of  which  probate  of  the  said  will 
was  to  be  granted,  were  under  the  value 
of  35,0002.,  to  the  beat  of  the  knowledge, 
information,  and  belief  of  them,  the  sud 
T.  Bouwens,  £.  P.  Bouwens,  and  C.  Hodg- 
son, and  that  the  said  T.  Bouwens,  E.  P. 
Bouwens,  and  C.  Hodgson,  then  duly  p«d 
the  sura  of  4501.  for  the  duty,  payable 
upon  the  said  probate,  in  respect  of  the 
said  sum  of  35,000/. 

And  the  jurors  further  say,  that  the  said 
sum  of  7,S77l.  ISs.  7d.  so  vested  in  the 
said  bonds  as  aforesaid,  was  not,  nor  was 
any  part  thereof,  comprised  or  included  in 
the  said  sum  of  35,000/.,  but  that  the  said 
sum  of  7,377/.  13f.  7d.,  and-every  part 
thereof,  was  altogether  omitted  from  the 
same  by  the  said  T.  Bouwens,  E.  P.  Bou- 
wens, and  C.  Hodgson,  at  the  time  of  their 
swearing  that  the  estate  and  effects  of  the 
said  Mary  Pelham,  for  or  in  reapect  of 
which  probate  of  the  said  will  was  m 
granted,  were  under  the  value  of  35.000/., 
as  hereinbefore  mentioned,  under  the  ap- 
prehension and  belief  that  no  probate  du^ 
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wai  payable  in  respect  of  the  said  lum  of 
7,S77l.  ISt,  7d.t  or  any  part  thereof. 

And  the  jurors  further  say,  that  more 
^an  six  mtrnths  before  the  exhibiting  of 
the  within  contained  information,  the  said 
T.  Bouwens,  E.  P.  Bouwens,  and  C.  Hodg- 
son, were  informed,  on  the  part  and  on 
behalf  of  the  Commissioners  of  Stamps 
and  Taxes,  that  probate  duty  was  payable 
in  respect  of  the  said  sum  of 7,377/.  1  St.  Id., 
and  they  then  claimed  and  demanded  pay- 
ment of  the  sum  of  75/-,  as  being  the  sum 
wanting  to  make  up  the  duty,  which  ought 
to  hsve  been  paid  at  first,  in  respect  of 
the  said  probate  of  the  said  will  of  the  said 
Mary  Pelham,  but  that  the  said  T.  Bou- 
wensi  E.  P.  Bonwena,  and  C.  Hodgson, 
have  hitherto  wholly  neglected  and  refused 
to  pay  the  said  sum  of  7bl,,  or  any  part 
thereof. 

And  the  jurora  further  say,  that  if  pro- 
bate duty  be  payable  in  respect  of  the  said 
sum  of  7,877/.  IS*.  Id.,  that  the  said  pro- 
bate duty  amounts  to  the  said  sum  of  75/,, 
but  whether  or  not,  upon  the  whole  matter 
aforesaid,  by  the  jurors  aforesaid  found,  the 
said  T,  Bouwens,  £.  P.  Bouwens,  and  C. 
Hodgson,  do  owe,  or  are  liable  to  pay  to 
her  said  Majesty,  the  said  several  sums  of 
money,  or  either  of  them,  in  the  said  in- 
formation mentioned,  in  manner  and  form 
as  ID  and  by  the  said  information  is  alleged, 
the  jurors  aforesaid  are  altogether  igno- 
rant, and  therefore  they  pray  &e  advice  of 
the  Barona  of  our  said  Ijady  the  Queen,  of 
her  Court  of  Exchequer,  &c. 

The  points  for  argument  on  the  part  of 
the  Crown  were  as  follows  : — 

The  Attorney  General  claims  the  pay- 
ment of  duty  under  the  65  Geo.  S.  c.  184. 
schedule,  part  3,  tit. '  Probate,'  and  intends 
to  argue,  that  the  facts  disclosed  on  the 
apecial  verdict  shew,  that  the  said  Rus- 
sian, Danish,  and  Dutch  bonds  therein 
mentioned,  were  respectively  liable  to  pro- 
bate duty,  in  the  handa  of  the  Rev.  T. 
Bouwens,  E.  P.  Bouwens,  and  C.  Hodg- 
son, the  executora  and  executrix  of  Mary 
Pelbam,  becauae,  at  the  time  of  the  decease 
of  the  said  Mary  Pelham,  the  said  bonds 
respectively  formed  part  of  the  personal 
estate  and  effects  of  the  said  Mary  Pelham, 
vrithin  the  jurisdiction  of  the  Prerogative 
Court  of  Canterbury,  by  which  Court  ^o- 
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bate  of  the  will  of  the  aald  Mary  Pelham 
was  granted. 

The  points  on  the  part  of  the  defendants 
were — ^The  defendants  will  contend,  that 
probate  duty  is  not  payable  in  respect  of 
any  or  either  of  the  securities  mentioned 
in  the  special  verdict.  That  such  securi- 
ties being  evidence  only  of  debts  due  to 
the  testator's  estate,  from  debtors  out  of 
the  jurisdiction  of  the  spiritual  court,  are 
not  any  estate  or  effects  within  the  mean- 
ing of  the  statute  55  Geo.  A.  c.  184,  or 
any  other  act  or  provisions  relating  to  the 
payment  of  probate  duty.  That  such  se* 
curities  must,  in  reference  to  such  duty, 
be  taken  as  and  deemed  to  be  property 
in  a  foreign  country,  and  only  legally 
available  there. 

I'his  case  was  argued  in  the  early  part 
of  the  present  term,  by— 

The  Solicitor  Oeneral,  for  the  Crown. — 
This  case  Aomes  before  the  Court  upon  a 
special  verdict ;  but  before  particularly 
adverting  to  it,  it  may  not  be  inexpedient 
shortly  to  consider  the  taw  upon  this  sub- 
ject, as  laid  down  in  the  cases  of  The  At- 
torney General  v.  Dimond{\)  and  The  At- 
torney General  v,  Hope^  afterwards  con- 
firmed on  appeal  in  the  House  of  Lords, 
(2),  lately  considered  in  this  court ;  the 
one  concerning  probate  duty  upon  French 
rentes,  and  the  other  upon  American  stock ; 
inasmuch  as  the  decisions  in  those  cases 
were  adverse  to  the  Crown,  and  will  be 
much  relied  upon  to-day.  It  will  be,  there- 
fore, the  duty  of  the  Crown  to  except  this 
case  from  the  principle  there  estabhshed; 
and  it  will  be  found,  from  the  terms  of  the 
special  verdict,  that  it  is  clearly  distin- 
guishable, and  not  governed  by  those  de- 
cisions. In  those  cases  it  was  decided, 
that  French  rentes  and  American  stock, 
which  are  part  of  the  national  debt  of 
France  and  America  respectively,  and  are 
transferable  there  only;  and  debts  due 
from  persons  in  America  were  not  asseta 
locally  situated  here,  and  therefore  not 
liable  to  probate  duty ;  but  here  the  ver- 
dict finds  that  the  Russian  bonds,  dividend 
warrants,  Danish  bonds  and  Dutch  bonds, 

(1)  I  Cr.  &  J«r.  S56 ;  a.  c  9  Law  J.  Rep.  Exch. 
90. 

<t)  1  Cr.  H.  &  K.  S50;  s.  o.  8  BU.  44. 
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were  part  of  the  personal  estate  and  efiecta 
of  Mrs.  Pelham  at  Paddington,  in  the 
connty  of  Middlesex,  where  ahe  died  in 
1837 ;  that  ihe  wu  the  bolder  of  them,  and 
that  the  said  instruments  were  and  always 
have  been  marketable  securities  within  this 
kingdom,  and  sold  and  transferred  in  this 
kingdom  by  delivery  only,  and  the  bearers 
have  always  been  deemed  and  reputed  and 
dealt  with,  as  legally  entitled  to  the  prin* 
cipal  monies  secured  by  the  said  bonds 
iiespectively,  imd  to  the  interest  in  respect 
of  the  same,  and  that  it  never  has  been  nor 
is  necessary  to  do  or  perform  any  act  what- 
ever out  of  the  kingdom  of  England  to 
render  a  transfer  of  the  said  bonds  valid. 
Od  this  finding,  it  is  submitted  as  clear, 
that  probate  duty  is  payable  m  reapect  of 
these  three  chases  of  instrumeiUs,  notwith- 
standing the  above  decisiona.  It  would 
not  be  allowed  to  attempt  to  controvert 
^e  decision  in  The  AUomey  General  v, 
Hope;  nor  is  it  necessary,  as  upon  this 
fine  ling  this  property  of  Mrs.  Pelham  is  to 
be  treated  and  dealt  with  in  precisely  the 
same  way  as  any  other  {uroperty  she  might 
have  bad  at  the  time  of  her  death.  The 
principle  of  those  two  decisions  was,  that 
probate  duty  is  payable  in  respect  of  the 
property  upon  which  the  |ffobate  was 
given,  and  that  neither  the  French  reotei!* 
which  were  only  receivable  in  France,  and 
transferable  there,  nor  the  United  States 
atock,  which  was.  only  receivable  in  Ame- 
rica, and  transferable  there,  was  property 
VI  rMpect  of  which  probate  was  granted 
But  were  not  these  bonds  instruments  in 
respect  of  which  probate  wss  granted  T 
Suppose  an  action  had  been  brought 
against  the  executors,  and  they  had  pleaded 
piene  adminutracerunt,  and  it  was  abewn, 
that  they  had  paid  70.000/.  in  discharge  of 
debts,  and  that  they  had  sold  these  bonds 
the  day  after  the  testatrix  died,  and  pos- 
sessed 7,000/.  in  their  hands,  could  it  be 
said  that  they  had  administered  all  the 

aperty?  Or, again, suppose  that  the  bonds 
been  in  posaessioa  of  bankers,  who 
had  refused  to  deliver  them  to  the  exe- 
cutors, and  they  had  brought  trover,  could 
they  maintain  the  action  without  having 
paid  the  probate  duties  on  them  f  Or  if 
the  bankers  had  sold  the  bonds,  trover 
mi|^t  still  have  been  maintained  for  da- 


mages to  their  value,  but  they  wouU  be 
recovering  dami^es  as  executors  upon  die 

Srobate,  which  would  have  paid  no  probate 
uty,  or  a  probate  duty  Jesa  by  7,000/. 
than  the  amount  of  the  bonds,  which  would 
be  at  variance  with  all  the  law  on  the  sub- 
ject.   If  it  appears  that  tbe  executor  ia 
suing  for  a  larger  sum  of  money  than  be 
has  obtained  probate  for,  it  is  a  bar  to  tbe 
action.    It  has  been  ao  decided  in  actions 
of  trover — HuiUr.SteveuM{8).  Now,  in  die 
ease  of  tbe  French  rentes,  though  the  par- 
ties would  have  been  bound  to  administer 
what  they  had  recovered,  still  it  wo^ 
have  been  property  recovered,  not  by  vir- 
tue of  the  probate,  but  of  the  buri^  oerci- 
ficate,  the  notarial  extract  of  the  entry  of 
the  death,  and  different  other  instrnineiits, 
sU  of  wbieh  were  finwd  in  that  case  to  be 
necessary  to  enable  the  party  to  obtuQ 
possession  of  tbe  property.    In  both  the 
cases  of  The  AWrmeif  GenenU  v.  Dimei^ 
and  The  Attorney  General  v.  Hope,  in  order 
to  obtain  posseaaioa  of  tbe  property,  raast 
important  acts  were  obliged  to  be  done 
out  of  the  jurisdiction  of  that  court  whicfa 
grants  the  probate.    In  tbe  latter  ease, 
also,  it  was  strongly  pressed  sguost  tbe 
Crown,  that  as  the  property  could  only  be 
received  in  America,  where  soaae  staaap 
duty  was  imposed,  if  it  was  also  to  be  pod 
here,  it  would  be  fi>rciiig  people  to  pay  a 
double  probate  duty.  T&t,  evidently.  haA 
much  weight  m  the  dedaioo  in  the  Hoaao 
of  JLords,  as  appears  Irom  the  judgmeat* 
Thoae  obaervatuna  have  ao  appUcatian 
here,  as  it  ia  found  that  these  bonds  are 
transferable  by  delivery,  and  have  alw^ra 
been  marketable  securities  wUhin  tl^ 
kingdom  j  and  that  it  never  baa  been  ne- 
cessary to  do  any  act  whatever  out  of  this 
kingdom  to  render  the  transfer  valid.  U 
is  presumed,  thai  the  decision  in  G«rgier 
V.  MieviUe{i)  will  not  be  controverted- 
Nothii^  appeara  to  turn  upon  tbe  peeciBa 
form  of  the  instrnmoits ;  if  it  had  been  a 
simple  blank  piece  of  paper  with  a  staai^ 
upon  it,  provided  it  was  aaleable  ia  tfaa 
market*  and  transferable  by  ddiverf*  k 
would  make  no  dil^«nce. 
[Lord  Aameia,  C.  B. — Suppose  thsaa 

(8)  STsiint  lis. 

(4)  3B.&C.4d;  «.o.SL«r  J.Bap.K.B^M(. 
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bwdsmnBDiMngiMnn  tfian  the  evidtDee 
of  a  mortgage  given  by  a  private  mdividual 
upon  the  state  of  Denqm k  ta  Ruitia,  how 
would  you  direct  your  at|[uniettt !] 
^  If  tbe  jury  had  found  it  to  be  a  aeenrity 
within  diii  kii^om  alwayi  saleable,  and 
transferable  by  delivery  only,  without  any 
act  to  be  done  out  of  the  kingdonit  it  would 
be  tbe  same,  whether  it  was  a  sort  of  de* 
benture,  or  charge  upon  a  mortgage,  or 
whatever  else  it  might  be. 

[Parke,  B.— Suppose  the  testator  had 
died  possessed  of  a  large  number  of  foreign 
bills  of  exchaDse*  all  payaUe  abnoad,  you 
say,  ihey  woiUd  be  sul^ect  to  probate 
duty.] 

If  trawforable  on  delivery.  This  case 
may  be  put :  at  Liverpool,  Irish  bank  notes 
circulate  to  a  considerable  extent;  and  in 
puUin.  bank  notes  of  the  Bank  of  England 
circulate  as  ihey,  do  here.  If  two  peesoM 
died  in  DuUin,  one  poesessed  «f  1,000^ 
in  Elfish,  and  the  other  of  the  saow  9una 
in  Irish  notes,  could  it  be  said  that  there 
was  to  be  a  different  probate  duty?  The 
answer  would  be,  the  whole  rosy  be  turned 
into  sovereigns  the  next  morning.  Upon 
Uiese  grounds  it  is  submitted,  that  this 
case  is  distinguishable  from  the  authorities 
alluded  to,  and  that  the  judgment  must  be 
for  the  Crown, 

.  SirCharUMmtkereU^tarlhedeSmiMatM. 
<*— It  is  admitted,  that  unleu  this  case  ean 
be  taken  out  of  the  decisions  of  The 
4fUanu]f  General  v.  Dimond  and  The  Attar* 
me$  GemenU  v.  Hone,  the  judgment  mst 
be  ibr  the  defendants.'  It  would  seem, 
that  this  ia  in  effect  an  appeal  from  those 
decisions,  because,  speaking  generally, 
what  solid  distinctioaor  difference  is  there 
between  the  holder  of  80,000/.  in  the 
French  rentes  or  American  stocks,  upon 
which  the  probate  duty  has  been  negatived, 
and  the  holder  of  the  same  sura  in  securi- 
ties  of  St.  Peteraburgh,  Denmark,  and 
Holland  X  The  arguments,  while  they  at- 
tempt a  distinction,  equally  apply  to  the  one 
case  and  the  other.  The  distinction  be- 
tween [vc^rty  cidlcetedebroad,  and  liable 
tp  the  payment  of  legacy  duty,  and  the 
liability,  under  similar  eireunsstanees  of 
property  to  prohnte  doty,  waa  much  ad- 
verted to  in  tbe  cases  cited.   The  probme 


duty  grows  out  of  aud  is  fiMnded  upon 
property  locally  situate  within  the  juris* 
diction  of  the  Court  of  Probate;  and 
though,  after  probate,  {woperty  from  an- 
other quarter'  of  tbe  gl<^  may  come  to 
the  hands  of  tbe  exseut«f,  and  which  he 
is  bound  to  adnunister  as  usets,  stDI  that 
would  not  shew  at  ^1  that  that  is  liable  to 
probate  duty,  as  that  depends  entirely  upon 
locality,  which  has  been  rigidly  adhered 
to  in  all  the  cases.  Judgments  upon  tbe 
records  of  any  of  the  Queen's  Courts  at 
Westminster  are  honm  sofafri/ia  within  ^ 
province  of  Canterbury,  and  a  bondi  under 
the  seal  of  tbe  obligor,  which  is  a  speeislty, 
upon  the  aaiue  principle  has  localiQr  whm 
it  happens  to  be ;  yet  it  has  been  invariably 
held,  that  simple  contract  debts  have  nut 
locali^  at  the  place  where  the  party  enti- 
tled to  them  lives— Ahr.  '  Ai^ittis- 
tvation,'  A,  Cam.  Dig,  '  Admfaiistratkm,* 
A.  and  B ;  also  in  ^itw,  *  Exeeutors,'  vcL  S« 
p.  79.  From  thie  it  will  appear,  dnt  tbe 
two  former  debts  hsve  locaU^,  but  that 
the  third  has  none.  If,  tlwn,  the  provinoe 
of  Conteibury  cannot  touch  «  simfde  con- 
tract  debt,  where  the  debtor  Hves  in  De- 
vonshire, much  less  can  it  do  so  in  tha 
caaes  of  the  Emperor  of  Russm,  the  King 
of  Denmark,  or  the  King  of  Holland,  who, 
in  truth,  are  the  same  as  mere  simple  con- 
taraot  debtors;  at  all  events,  the  certificates 
given  and  sigiied  in  the  cases  of  these  in- 
struments, are  not  of  the  smne  force  as  a 
judgment  entered  upon  the  records  oC 
Westminster  Hall ;  eor  are  they  a  bond  or 
specials  according  to  the  jua  ehik  of  the 
law  of  En^and.  They  may  be  likened  to 
the  case  of  a  Inll  of  exehange,  which  the 
financial  officers  of  those  governments  have 
accepted.  It  has  been  held,  that  such  a 
bill  and  a  simple  contract  debt  have  ne 
locality  where  the  holder  dies— K«esum  v. 
Bradebam  (5) ;  although  such  a  hill  has 
had  many  advsntages  conferred  upon 
and  has,  by  the  law  of  merchants,  been 
made  negotiable,  which  is  denied  to  most 
choses  in  artion.  This  case  does  not  ap- 
pear to  have  been  noticed  in  the  judgment 
of  Lord  Lyndhurst,  C.B.,  in  The  AUomef 
Qeneml  v.  Dimand;  but  is  very  applieaUe 

(5)  9  Stlk.  70;  s.  e.  It  Mod.  107;  Holt,  4t; 
Csrth.  S73;  Conb.  SM. 
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here,  though  these  pieces  of  paper  are  mia- 
called  bonds,  to  which  they  bear  no  re- 
semblance at  al),  and  cannot  be  carried 
further  than  bills  of  exchange,  or  simple 
contract  debts,  which  are  of  a  fugitive 
character,  and  have  no  locality.  If,  then, 
this  property  is  held  to  be  locally  situate 
within  the  province,  such  a  decision  will 
localize  within  the  province  debts  owing 
to  people  abroad,  and  property  which  they 
have  abroad,  while  the  principle  of  lo- 
cality it  denied  to  property  here ;  and  the 
law,  »  to  bilb  of  exchange  and  simple 
contract  debts,  would  avail  nothing.  The 
necessary  consequence  of  giving  locality  to 
these  foreign  instruments  would  be  to  give 
locality  to  that  class  of  debts,  which,  in 
iotOj  have  been  held  to  have  no  locality  at 
all,  but  that  you  must  sue  the  debtor  where 
you  can  get  hold  of  him. 

[Lord  Abinoeb,  C.  B. — I  think  it  is 
held,  that  locality,  in  a  simple  contract 
debt,  is  where  the  debtor  lives.] 

In  Byron  v.  Byron  (6),  there  was  a  sim- 
ple contract  debt  owing  in  Dorsetshire, 
upon  which  a  judgment  was  recovered, 
and  entered  in  one  of  the  king's  courts, 
and  that  judgment  gave  the  debt  locality ; 
that  illustrates  the  principle  now  contended 
for.  With  regard  to  the  case  of  HmU  v. 
Stnentt  where  administration  was  taken 
out  for  1,000<.,  and  an  action  of  trover 
brought  for  1,500/.,  it  does  not  appear  that 
all  the  property  was  not  in  England,  and 
that  the  goods  were  not  within  the  province 
of  Canterbury.  But  here  we  say,  that  the 
property  was  never  locally  situate  within 
the  province,  and  so  that  case  has  no  ap- 
plication. In  The  Attorney  General  Du 
mond.  Lord  Lyndhurst,  C.B.  alludes  to  the 
distinction  between  the  title  under  the  pro- 
bate, and  that  under  the  will,  and  refers  to 
a  passage  in  PUmden,  £80.  It  is  not  enough 
to  say.  that  this  is  property  under  the  will 
(that  is  admitted) ;  but  it  is  not  to  be  in- 
ferred from  that,  that  it  is  property  under 
the  probate,  as,  though  not  locally  situate 
within  the  jurisdiction,  if  aflerwards  it 
comes  into  the  hands  of  the  executors,  it 
is  properly  under  the  will,  yet  it  is  not 
locally  situate  within  the  jurisdiction  which 
grants  probate. 

(£)  Cro.  Elit  472. 


[PAKKa,  B. — Is  there  any  deciaion  npoD 

Exchequer  bills  ? 

It  is  believed  not.  Upon  these  grounds 
it  is  submitted,  that  this  case  is  not  dis- 
tinguishable from  the  two  cases  diat  have 
been  alluded  to ;  where  the  law  has  been 
completely  settled,  and  by  which  these 
instruments,  whether  called  personal  con- 
tracts, or  peraooal  liabilities  of  the  officers 
of  fiiuince,  or  engagementa  .of  the  state, 
must  be  governed. 

The  SoHeitor  General,  in  rejJy. — The 
argument  has  been  principally  a^ressed  to 
the  supposed  anaft^y  betvreen  this  ease 
and  the  case  of  Yeomm  t.  Bradtham^  aa  to 
bona  notabilia ;  but  it  is  submitted,  that  the 
questions  are  not  at  all  the  same,  but  rather, 
what  these  bonds  are,  and  whether  they 
are  of  such  a  nature  as  to  have  locality  in 
the  place  where  they  are  found,  or  are 
nothing  more  than  evidences  of  the  secu- 
rity, that  foreign  countries  give  upon  tbeb 
revenue. 

[PxaKB,  B, — Are  they  anything  mace 
than  pieces  of  paper  that  have  a  Tune  at- 
tached to  them? J 

They  are  raluable  pieces  of  paper,  ftfr 
which  7,0002.  may  be  received. 

[Loan  AaiNQBa,  C.B.— That  is  the  case 
with  regard  to  the  bill  of  exchange.] 

Some  difficulty  may  arise  upon  that  doc- 
trine; but  is  it  intended  to  say,  that  if  a 
party  holds  a  bill  of  exchange  with  half-a- 
dozen  indorsements  upon  it,  and  the  drawer 
and  acceptor  residing  within  the  diocese  of 
Winchester,  that  the  Winchester  probate 
would  not  be  available,  if  it  could  be  shewn 
that  any  one  of  the  indorsera  lived  out  of 
that  diocese  2  In  Yeoman  v.  Bradeham,  the 
action  was  against  the  drawer,  upon  adiin- 
nistration  granted  by  the  Bishop  of  Dor* 
ham.  It  does  not  aippear  where  the  acceptor 
lived,  but  the  drawer  lived  in  London,  not 
only  not  within  the  diocese,  but  not  widiis 
die  province;  and  so  there  was  no  loem* 
stm^  at  all  upon  the  Durham  probate 
against  the  party  in  London.  Wherever 
the  acceptor  resided,  a  Durham  probate 
could  not  be  available  to  sue  a  party  in 
London.  That  is  all  Lord  Holt  decided. 
But,  if  the  suit  had  been  brought  upon  the 
Durham  probate  against  the  acceptor  resi- 
dent at  Durham,  could  be  have  said,  **  you 
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have  not  a  proper  probate/'  because  another 
party  who  is  liable  in  the  nature  of  a  surety 
is  out  of  the  diocese  ?  Tliat  would  go  to 
annihilate  local  probates  altogether. 

[Parke.  B. — It  certainly  lias  been  an 
established  rule,  that,  with  respect  to  bills 
of  exchange,  they  are  bona  nolalntia.^ 

It  must  be  shewn,  that  there  is  nothing 
here  valuable  mthm  the  kingdom,  before  the 
doctrine  of  6onanofa6i/iacanbe  madeappli- 
cable.  This  depends,  not  upon  the  fact  of 
there  being  a  local  debt,  or  quasi  debt,  re- 
coverable elsewhere;  but,  upon  the  circum- 
stance of  there  being  in  the  possession  of 
the  testatrix  certain  valuable  securities 
of  the  nature  and  description  found  by 
the  jury.  They  cannot  be  distinguished 
from  any  other  valuable  chattels,  which 
are  assets,  and  might  be  recovered  by 
trover. 

Cur,  adv,  wU, 

IjOho  Abinoer,  C.B.  now  delivered  the 
judgment  of  the  Court. — The  question  in 
this  case  arose  upon  a  special  verdict,  on 
an  information  against  the  executors  of 
Mrs.  Pelham.  The  point  to  be  decided  is, 
whether  probate  duty  is  by  law  payable 
upon  the  value  of  certain  written  instru- 
ments, called  Russian,  Danish,  and  Dutch 
bonds,  which  were  the  property  of  the 
testatrix,  and  were,  at  the  time  of  her  death, 
in  the  province  of  Canterbury.  The  spe- 
cial  verdict  gives  a  description  of  these 
instruments,  which  are  called,  though  incor- 
rectly, bonds,  and  finds,  that  all  these  were 
marketable  securities,  within  this  kingdom, 
transferred  by  delivery  only,  and  that  it 
never  has  been,  nor  is  necessary  to  do  any 
act  whatsoever  out  of  the  kingdom  of  Eng- 
land, in  order  to  make  the  transfer  of  any 
of  the  said  bonds  valid.  That  there  has 
always  been  an  agent  in  England  of  the 
Russian  and  Danish  government  to  pay  the 
dividends  due  on  these  bonds  respectively, 
but  the  dividends  on  the  Dutch  bonds  are 
payable  solely  at  Amsterdam.  All  these 
mstruments  have  been  clearly  framed  with 
a  view  to  their  becoming  subjects  of  sale, 
and  easily  transmissible  from  hand  to  hand. 
The  special  verdict  also  finds,  that  all  the 
bonds  came  to  the  possession  of  the  execu- 
tors, as  part  of  the  personal  estate  of  the 
testatrix,  and  were  sold  and  delivered  by 


them,  wttfaont  doing  any  act  out  of  the 
jurisdiction  of  the  Prerogative  Court,  for 
7,000/.  and  upwards,  which  they  had  re- 
ceived. By  the  55  Geo.  3.  c.  184,  a  cer- 
tain duty  is  granted  on  probates,  in  pro- 
portion to  the  value  "  of  the  estate  and 
effects,  for  or  in  respect  of  which  such 
probate  shall  be  granted."  The  law  has 
been  settled  by  the  two  cases  of  The  Attor- 
ney General  v,  Dimond,  and  The  Attorney 
General  v.  Hope,  that  the  duty  is  to  be 
regulated,  not  by  the  value  of  all  the  assets, 
which  an  executor  or  administrator  may 
ultimately  administer  by  virtue  of  the  will, 
or  letters  of  administration,  but  by  the 
value  of  such  part  as  are  at  the  death  of 
the  deceased  within  the  jurisdiction  of  the 
spiritual  Judge,  by  whom  the  probate,  or 
letters  of  administration,  are  granted.  The 
question  therefore,  is,  whether  these  secu- 
rities are  to  be  considered  as  assets  locally 
situate  within  the  province  of  Canterbury,  at 
the  time  of  the  death  of  the  testatrix.  The 
two  cases  above  cited,  decided,  that  French 
rentes,  and  American  stock,  which  are  part 
of  the  national  debt  of  France  and  America 
respectively,  and  are  transferable  there 
only,  and  debts  due  from  persons  in  Ame- 
rica, were  not  assets  locally  situated  here. 
But  it  is  contended,  and  we  think  rightly, 
that  the  property,  which  is  the  subject  of 
this  inquiry,  is  distinguishable,  and  had  a 
locality  in  England.  Whatever  may  have 
been  the  origin  of  the  jurisdiction  of  the 
ordinary  to  grant  probate,  it  is  clear,  that 
it  is  a  limited  jurisdiction,  and  can  be  ex- 
ercised in  respect  of  those  effects  tmly, 
which  he  would  have  had  himself  to  admi- 
nister, in  cases  of  intestacy;  and  which 
must,  therefore,  have  been  so  situated,  as 
that  he  could  have  disposed  of  them  in  piot 
unit.  As  to  the  locality  of  many  descrip- 
tions of  effects,  household  and  moveable 
goods  for  instance,  there  never  could  be 
any  dispute:  but,  to  prevent  conflicting 
jurisdiction  between  different  ordinaries, 
with  respect  to  choses  in  action  and  titles  to 
property,  it  was  established  aa  law,  that 
judgment  debts  are  assets,  for  the  pur- 
poses of  jurisdiction,  where  the  judgment 
is  recorded;  leases,  where  the  land  lies; 
specislty  debts,  where  the  instrument  hap- 
pens to  be,  and  simple  contract  debts, 
where  the  debtor  resides  at  the  time  of  the 
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tesutor'Bdeath{7);  and  tt  watiho  decided, 
that,  as  bills  of  exchange  and  promissory 
notes  did  not  alter  the  nature  of  simple 
contract  debts,  but  are  merely  evidences 
of  them,  the  debts  due  on  these  instruments 
were  assets  where  the  debtor  lived,  and  not 
wliere  the  instrument  was  found — Yeoman 
T.  BTodihan.  In  truth,  with  respect  to 
simple  contraet  debts,  the  only  act  of  ad- 
mioistratioD  that  could  be  performed  by 
Uie  ordinary  would  be  to  recover  or  recein 
payment  of  the  debt,  and  that  would  be 
done  by  bun,  within  whoie  juriadictiim  it 
happened  to  be.  These  dtstinetions  beii^ 
well  established,  it  seems  to  follow,  diat  no 
ordinary  in  Enfjland  could  perform  any  act 
of  administration  within  his  diocese,  with 
respect  to  debts  due  from  persons  resident 
abroad,  or  with  respect  to  shares  or  inter- 
ests in  foreign  funds  payable  abroad,  and 
incapable  of  being  transferred  here;  and, 
therefore,  no  duty  would  be  payable  on 
the  probate,  or  letters  of  administration  in 
Kspect  of  such  eflfects;  hut,  on  the  other 
hand,  it  is  clear,  that  the  ordinary  could 
administer  all  chattels  within  his  jurisdic- 
tion; and,  if  an  instrument  is  created  of  a 
chattel  nature,  capable  of  being  tranafenred 
by  act  done  here,  and.  scAd  for  money 
here,  there  is  no  reason  why  the  ordinary, 
or  his  appointee,  should  not  administer 
that  spedes  of  property.  Such  an  instru- 
ment is,  in  eifect,  a  saleable  chattel,  and 
follows  the  nature  of  other  chattels  as  to 
the  jurisdiction  to  grant  probate.  In  this 
case,  assuming  that  the  foreign  govern- 
ments are  liable  to  be  sued  by  the  legal 
holder,  there  is  no  conflict  of  authorities, 
for  their  governments  are  not  locally  within 
the  jurisdiction,  nor  can  be  sued  here ;  and 
no  act  of  administration  can  be  performed 
in  this  country,  except  in  the  diocese  where 
the  instrument  are,  which  inay  be  dealt 
with,  and  the  money  received  by  their  sale 
in  tfaia  country.  Let  ua  suppose  the  ease 
of  a  person  dying  abroad,  all  whose  pro- 
perty in  England  consists  of  foreign  bills 
of  exchange,  payable  to  order,  which  bills 
of  exchange  are  well  known  to  be  the  sub- 
jeeu  of  commerce,  and  to  be  usually  sold 
on  the  Royal  Exchange.  The  only  act  of 
administratim  which  his  administrator 

(T)  Djer,  SOS  {  Cio.  EUa.  4n. 


could  perfbrm  hent  would  be,  to  cell  the 
MHs,  and  apply  the  money  to  the  payment 
of  his  debts.    In  order  to  make  titles  to 
the  bills,  to  the  vendee,  he  must  have  let- 
ters of  administration ;  in  order  to  sue  in 
trorcr  fbc  them,  if  tliey  are  improperly 
withheld  from  him,  he  must  have  letters  of 
administration  (for  even  if  diere  were  a 
foreign  administration,  it  is  an  established 
mle,  that  an  administration  is  necessary  in 
the  country  where  the  dmt  u  instituted — 
Stortjf  on  tke  Conjliet  of  lams,  p.  421);  and 
diat  these  leitera  of  admfaiistratian  most  be 
stamped  with  a  duty,  according  to  die  sde- 
able  value  of  the  bflls,  the  ease  of  Hwtt  t. 
SUvent  is  an  express  authority.  If  this  be 
the  law  in  the  supposed  cases,  it  is  impos- 
sible to  distinguish  it  from  that  under  coo- 
aideration.  Here  are  valuable  instmmentt 
in  England,  the  subjects  of  ordinary  sale; 
the  debtors,  by  virtue  of  such  instrume&ts, 
(if  there  are  any,)  resident  abroad,  out  of 
the  jurisdiction  of  any  ordinary ;  and,  eeo- 
aequentiy,  diere  being  no  fear  of  conflicting 
r%hts  between  the  jurisdictions  who  are 
to  grant  probate.    If  these  were  die  «e% 
efieetfl  in  England  ci  the  deceaaed  (a  sup- 
position which  would  simplify  the  ease)^ 
there  would  be  no  quetticm  as  to  the  neee*' 
sity  of  probate:  not  only  to  make  title  to 
diem  by  sale  to  any  one,  who  knew  that 
they  were  the  property  of  the  deceased,  or 
chose  to  inquire  into  the  title,  but  cerCamly 
in  order  to  sue  for  them  against  a  wrong 
doer,  against  a  banker  for  instance,  who 
had  received  them  from  the  deceased,  and 
refused  to  deliver  diem  to  the  executor  or 
administrator ;  and  the  probate  must  surely 
be  stamped  according  to  the  value  of  the 
only  effects  which  could  be  sold,  disposed 
of,  or  recovered  under  it.   And,  if  this  be 
true,  if  they  were  the  only  eflfects,  it  must 
be  true  that  the  duty  must  be  paid  on  their 
value,  if  they  form  part  of  (he  eflfeeta  of 
the  deceased.  We  think,  therefore,  that  ia 
this  case  these  instruraenuare  of  the  nature 
of  valuable  chattels,  saleable  here,  and 
which  can  be  administered  here,  and,  there- 
fore, that  their  amount  should  be  included 
in  the  value  of  the  effecta  of  the  teatatrix. 
The  judgmmt,  therefore,  must  be  for  the 
Crown. 

Judgment  for  the  Cram. 
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1838        ("siVCLAia  AMD  AMOTHBlt,  At- 

Mav  2*9    i    ■lOHK'*      SIX,  A  BAMS- 

Bankrupt — Date  of  Account — Evidence^ 

An  account  signed  by  a  bankrupt,  and 
bearing  date  b^ore  his  bankruptcy^  it  to  be 
pretumed,  a*  against  hi$  tUMigneet^  to  have 
been  made  when  dated. 

.  Debt,  by  the  plaiDtiffs,  as  aaaigneea  of 
Gee»  a  bankrupt,  for  goods  aold. 

Plea— Set-off. 

At  the  trial,  before  Littledale,  J.,  at  the 
lait  Aasices  fisr  Notiinghanuhire,  the  de- 
fendant ofiered  a  paper  in  evidence,  con- 
taining a  atatement  of  mutual  accounts 
between  himaelf  and  the  b«ikrupt,  by  whom 
it  was  signed,  and  bearing  date  previous 
to  the  bankruptcy,  by  which  a  batanoe  was 
shewn  to  be  due  to  the  defendant.  The 
pbintiffs'  counsel  objected  to  its  reception 
without  proof  being  given  that  the  luink- 
rupt  had  signed  it  before  he  became  bank- 
rapt.  The  learned  Judge,  however,  being 
of  opinion  that  the  instrument  was  to  be 
taken,  t)nni<l facie,  at  having  been  written 
when  wited,  allowed  it  to  be  read,  and  the 
defendant  had  a  verdict. 

Humfrey  obtained  a  rule  to  shew  cause 
why  this  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  on  the  ground  that 
the  evidence  was  improperly  received. 

Witttehuret  and  Jlt/m*  shewed  cause. — 
The  document  in  ^uestiui  was  admissible 
as  against  the  assignees,  though,  if  it  had 
been  produced  by  them^  Airthw  evidence 
m^ht  have  been  required  of  the  time  when 
it  was  made.  That  the  dale  is  in  general 
presumed  to  be  the  time  of  writing  any 
instrument  offered  in  evidence,  is  esta- 
blished by  a  variety  of  cases — Hunt  v. 
Ma$tey{\\  Smith  v.Battem(%).  InGood- 
title  V.  Miihum  (3),  the  same  principle  was 
admitted ;  and  Wright  v.  Ltmuon  (4)  is 
not  at  variance  with  it,  for  there  the  assig- 
nees were  striving  to  raise  a  presumption 
in  their  own  favour,  as  to  the  date  of  a 
document,  which  was  the  foundation  of  the 

(1)  SB.fltAd.  90S. 
(S)  1  Hoo.  &  Rob.  341. 

(3)  t  Mm.  &  W«U.  B53 ;  «.  c.  6  Law  J.  Rep. 
(n.s.)  Excb.  t09. 

(4)  t  Mm.  &  Wels.  739 ;  «.  e.  6  Utr  J.  Rep. 
Eich.  197. 

New  Sebics,  VII.— Excbbo.  Pi, 


cotnmisuon,  and  which,  therefore,  muht 
have  been  proved.  Of  this  nature,  also, 
were  the  cases  of  Hoare  v.  Coryton(S\ 
Smalkombev.  Bruget{6).  On  the  other 
hand,  Dickton  v.  Evans  (7)  was  determined 
on  the  particular  circumstances  of  the  case. 
And  if  Taylor  v.  Kintoch(S)  can  be  con- 
sidered law,  it  is  an  authority  that  even 
when  used  by  the  assignees  as  proof  of 
the  petitioning  creditor's  debt,  the  period 
of  its  existence  would  be  presumed  from 
the  date  of  the  instrument.  The  date 
must  be  taken  to  indicate  the  day  of  die 
signature,  unless  the  Court  is  asked  to 
presume  a  fraudulent  intent  to  defeat  the 
other  creditors,  which  cannot  be  presumed 
—  fViUiams  v.  the  East  India  Company  (9). 

Balguy  and  Humfrey,  contrA. — Any  de- 
ckrations  made  after  the  bankruptcy  are 
inadmissible  against  the  assignees;  and 
there  is  nothing  to  shew  that  this  dedara- 
titm  by  him  was  made  previously.  The 
party  attempting  to  make  it  evidence,  is 
bound  to  prove  diis  beyond  doubt.  If  the 
statement  had  been  by  word  of  mouth  in- 
stead of  writing,  the  witness  who  narrated 
it  would  be  expected  to  state  when  it  had 
taken  place. 

Loan  Abihobr,  C.B. — The  cases  where 
notes  and  other  documents  made  by  bank- 
rupts have  been  rejected  without  extrinsic 
evidence  of  their  date,  stand  on  peculiar 
grounds.  The  petitioning  creditor  is  in- 
terested in  supporting  the  commission,  and 
the  law  requires  that  a  document  between 
himself  and  the  tmnkrupt  used  for  that 

Sturpose,  especially  if  it  has  not  been  trana- 
erred  to  third  persons,  should  be  shewn 
aliunde  to  have  existed  at  the  time  of  the 
bankruptcy ;  but  where  the  instrument  is 
offered  in  evidence  against  the  bankrupt 
or  his  assignees,  the  same  jealousy  does 
not  exist,  and  the  date  on  the  face  of  it  is 
primA  facie  evidence  that  it  was  then  actu- 
ally made.  That  rule  applies  to  the  case  of 
bills  of  exchange  and  other  negotiable'  in- 
struments, bearing  date  before  the  bank- 
ruptcy, as  well  as  to  such  a  paper  as  that 
now  in  question.    It  lies  on  the  party  ob- 

(5)  4Tsunt.  560;  •.  o.  S  Rom,  158. 

(6)  13Pri.l36i  s.  c.  M'Clel.  45. 

(7)  .  6  Term  R«p.  57. 

(8)  1  Stark.  Rep.  175. 

(9)  3  East,  19X. 
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jecting  to  itg  admisBibility,  to  ^ew  that 
the  date  was  falsely  attached  to  it.  The 
authorities  support  this  view  of  the  case» 
and  therefore,  1  think,  that  there  should 
be  no  new  trial. 

BoLLAMD,  B.— I  am  of  the  same  opinioBi 
Whether  proof  of  the  actual  date  ia  necea- 
ssry,  depends  ujKon  the  queation  which 
party  offiers  the  instrument  in  eridence. 
It  is  in  this  case  offered  by  the  defendant, 
and  no  fraud  is  suspected.  I  think,  there- 
upon the  rule  must  be  discharged. 

AiDSBSOM,  B.  —  If  this  account  were 
given  after  the  bankruptcy,  it  would  be 
fraudulent,  and  fraud  is  not  to  be  pre- 
sumed. It  must,  therefore,  be  presumed 
tliat  it  was  given  at  the  time  it  bore  date. 

Gdmbt,  B.  concurred. 


1838     r™**"^*  OTHESa,  ASSIGNUS 

Junefi."^      "  CHBEMAM, 
BAHKRUPia,  V.  conmLL. 

Evutenee  —  DeelanUioiu  —  InsohnU  — 

DeclanUioiu  bg  a  penon  m  m»ol»ent  ctr- 
cwmstances,  tendmg  to  then  thai  he  knew  of 
hit  tiMo^tency,  are  admissibie  for  that  pur- 
potet  though  not  aecomfonying  an  act  done, 
if  the  fact  of  inMhency  be  proved  aliunde. 
Such  a  fact  shotUd  properly  be  to  ^oeed 
htfore  hu  declaration*  are  tffferedin  evtdenee. 
Semble — per  Parke,  B. 

Assumpsit  for  money  had  and  received 
to  the  use  of  the  plaintiflb,  aa  ass^ees  of 
Brown  and  Cheetham,  bankrupt^  and  on 
an  account  stated. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Liverpool  Spring  Asaiaea,  it  appeared,  that 
the  sum  claimed  in  the  action,  was  alleged 
to  have  been  paid  by  Cheetham,  to  the 
defendant^  by  way  of  fraudulent  prefer- 
ence; and  before  any  evidence  was  ofibred 
of  the  bankruptcy  or  insolvency,  a  wimess 
was  asked  what  bad  been  saiid  to  him  by 
Cheetham  in  November  1 830,  with  refer- 
ence to  a  debt  due  to  one  Maguire.  The 
question  was  objected  to,  on  the  ground, 
Uiat  the  supposed  declaration  was  uncon- 
nected with  any  act  done  by  the  bankrupt, 
but  the  learned  Judge  overruled  it,  and 
received  the  answer  as  evidence  that  the 


bankrupt  at  that  time  was  acquainted  with 
hia  own  insolvent  conditifm,  and  intended 
a  fraudulent  preference  in  the  pasrmeat 
afterwards  made  to  the  defendant  A  ver- 
dict having  been  obtained  by  theplaintiffi, 

Sir  F,  PoUoek,  in  Easter  torm,  moved 
to  set  that  Terdkt  aside,  aad  for  a  new 
trial ;  and  in  Ibis  tnmif— 

Cr&umU,  Aleautnitr,  and  WigkhM, 
shewed  cause  against  the  rule. — The  atate- 
mcnt  of  Cheetmim  was  admissible  crvidence 
for  the  purpose  of  shewing  that  be  was  »o- 
quainted  with  the  state  of  his  afiaira  at 
that  time,  and  as  a  step  towards  sbewii^ 
the  fraudulent  preference.  There  im 
many  cases  where  similar  declarations  &r 
the  purpose  of  shewing  motive  or  know- 
le^e,  have  been  admitted,  as  in  Batemm 
V.  At/ey  (IX  Ridiey  v.  Gyde{%\  Smith  v. 
Cramer  {9%  and  yacker  v.  Coek»{4). 

[An  argument  was  also  raised  upon  the 
questitm,  whether  or  not  the  facta  proved 
justified  a  finding  of  a  fraudulent  prdfep- 
ence.] 

fV,  H,  Watmm  and  Joht  ffendermh 
contriL — Thededaration  was  not  evidence^ 

becMise  it  did  not  aceoinpany  any  act  dona 
by  the  bankrupt.   Hiis  baa  almiys  been 

considered  as  the  criterion  of  admisstfaality. 
And  the  judgment  of  X<ord  Denaoan  in  ^eo- 
cocJb  T.  Harrit  (6),  where  the  fMmcr  cases, 
including  that  of  Vacker  t.  Cocib,  were 
considered,  establishes  the  doctrine,  diai 
mere  insulated  declarations,  not  connected 
with  any  act,  are  not  admissible. 

Lonn  Abikobb,  C.B. — Upon  dw  qnsa- 
tion  of  the  admissibility  in  evidence  of  the 
declaration  of  the  bankrupt,  it  ia  ckss^ 
that  if  takan  by  itself,  and  wiuiout  eonncssn 
with  the  other  evidence  in  the  ttnse,  sadi 
a  declaration  would  not  be  receivable. 
But  by  the  subsequent  evidence^  the  bet 
of  insmven^  at  the  dniie  was  estaUiAsd, 
and  the  baakropt'a  knowledge  of  it  was 
shewn,  as  it  best  could  be,  by  bis  dedva>> 
tion  respecting  it.  Therefore,  one  atcf 
waa  gained  towards  maktog  oat  the  ydtaa^- 

(1)  5  Tena  R«p.  51t. 

(S)  9  Biag.  349;  1.0.  t  Law  J.  Rm.  (bj.) 

CP.  «5. 

(3)  1  Binf.  N.C.3U ;  B.aL4  Law  J.  Rsp.  (kju) 

CP.  190. 

(4)  Moo.  &  Hal.  353.  358. 

(5)  5Ad.  <(£I.4M;  J.  Bpp.(iks.] 
K.B.  261. 
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tary  prefereoee,  the  ground  beit^  laid  by 
other  ftaof  of  the  fkct  of  inaolveney.  The 
qoestion,  whether  or  not  there  was  suffi- 
eteot  evidence  of  a  voluntary  prtferance, 
WIS  entirely  for  the  jury. 

Pabkb,  B.— I  concur  in  thinking  this 
rule  must   he   discharged.    I  certainly 
donbt  wfaetk^  the  statement  made  by  the 
fankmpt  was  properly  admissible  at  that 
partieuUr  stage  of  the  cause  in  whidi  it 
was  ofliered.    I  have  always  wideratood 
the  general  role  to  be,  that  a  verbal  state- 
■ent  is  not  receivable  in  evidence,  unless 
made  at  or  about  the  time  of  an  act  done ; 
aid  in  order  to  explaia  diat  act;  as,  for  in- 
ttuoe*  if  it  ia  omred  to  ex^n  a  person'i 
absenee  from  home*  and  is  made  tnst  be* 
five  or  jnat  after  his  departnve.    But,  on 
the  other  hand,  if  a  (act  be  proved  ofimiir, 
it  is  dear,  diat  a  particular  person's  know- 
ledge of  that  fact  may  be  proved  by  his 
declarations,  as  was  the  case  in  Vacker  v. 
Cockt,    And  under  the  impression  that 
sach  evidence  was  admissible  after  proof 
of  die  fact  to  which  it  related,  I  postponed 
the  reception  of  such  declarations  in  a 
cause  of  Craven  v.  HalUday^  tried  by  me 
at  York,  until  after  the  fact  was  proved. 
And  this,  I  diink,  would  be  the  correct 
eowae  in  all  cases  oi  the  aort.  But  taking 
the  evidcnee  in  eonjuneUtm  with  the  other 
evidanoe,  JU  we  now  must,  it  cannot  be 
laid  tm  be  iMdmissiUe. 
BoLLAw,  B.  concurred. 
OtrEKBT,  B. — It  is  perfectly  clear,  that, 
at  a  later  ati^  of  the  cause  at  least,  this 
iraiild  have  been  good  evidence.  Then, 
if  coupled  with  the  acts  that  were  afUr*- 
warda  proved,  it  is  clearly  evidence  that 
he  knew  of  faia  then  atate  of  insolvency. 

Rnie  Ataharged, 


■  OOB.       I  r 

June  8    f         '  •coiT  amd  siltbe. 

Parliament —  Cotta  for  not  eupporting 
Petition — Action  of  Deal, 

Under  the  9  Geo,  4.  c.  S2.  m.  5.  60,  and 
65,  jf  a  poll tMM  he  preaented  to  the  Hoaee 
mgainet  tie  return  ef  a  inm&er,  and  the  re- 

cogniaances  on  behalf  of  the  petitioner  ac- 
cording to  the  above  act  are  entered  into, 
and  on  the  day  appointed  for  taking  the 


same  into  eontideratltn  he  do  not  appetar 
to  tupport  the  petition^  and  the  order  for 
takmg  it  into  connderatien  is  discharged, 
the  leaker  hat  the  power,  under  the  60th 
ncd'oji,  to  ascertain  the  amount  of  costs  bg 
taxation,  and  certify  the  same  to  the  peti- 
tioner for  payment;  and  upon  default  of 
payment,  to  certify  the  reeogni*anees  of  the 
petitioner  and  his  sureties  into  the  Exche- 
quer at  forfeited  to  the  Crown. 

Semble — Th(U  the  legislature  intended  to 
^ioe  no  remedy  for  these  costs  by  action,  as 
tt  had  done  ttnekr  the  53  Oeo.  3.  c.  71,  but 
that  the  remedy  on  the  reatgrn^umee  was  stitt 
toeoioinue, 

Maule  had  obtained  a  rule  calling  upon 
the  Attorney  General  and  others  interested 
ia  this  matter,  to  shew  cause  why  the  re- 
cogntaances  which  had  been  entered  into 
and  certified  into  this  court  as  forfeited, 
should  not  be  vacated.  The  rule  was 
drawn  up  in  accordance  with  the  act  9 
Greo.  4.  c.  a.  The  circumstances  of  the 
case  appeared  to  be  these : — An  election 
had  taken  place  for  the  county  of  Merio- 
neth, when  Mr.  Richards  was  elected,  and 
Mr.  Scott  was  the  vnsnceeasful  candidate. 
A  petition  against  the  return  was  presented 
by  him ;  and  he,  and  Silver  as  his  surely, 
entered  into  the  recognizance  required  by 
the  5th  section  of  9  Geo.  4.  c.  iS  ( 1).  On 
the  day  appointed  for  takii^  the  petition 

(1)  Whidi  enets,  '^Tlat  no  praModing: shtU 
ba  hid  apoo  tatj  taoh  petitiAn,  anless  th*  pvTson 
or  psness  Mibwribiair  th«  ssnu,  or  womo  oat  or 
nor*  of  them,  ■fa«l],  withia  fMUteea  4iaf»  after  th« 
Mm*  shall  havo  baea  praaanted  to  tha  Hooao,  or 
withia  auoh  furthM  tiaw  H  ahsU  be  limited  by  the 
HoM«,  pacMBsUy  eater  wto  a  rMogfoissaea  lo  our 
Sovw^gB  LomI  ths  King,  aosotdiag  to  the  tatm 
haiwuuo  iDBexedt  in  tlia  9nm  of  t,W)OL,  with  two 
saficiont  sarotiesi  in  iheamn  of  5001.  «aeh,  or  four 
a«flieiaat  luretiM,  in  the  sun  of  t!tOl.  ««oh,  ibr  tho 
paymmit  of  all  eoata,  espenaaa.  and  faea.  which 
■liaU  baooaa  dao  to  aaj  witutas  asmaoBatl  hi  be- 
Mloftho  ptnon  or  pamn*  w  eabaeribiss  sack 
potkioD,  ra  to  soy  oUnc  or  oOoer  of  tba  oooso. 
opon  tha  trial  of  such  patition,  or  to  any  party  who 
shall  ifipear  bafora  tba  Houae,  or  any  oommittaa  of 
tha  House,  ia  oppoaitioo  to  atioh  petitioD,  in  case 
aacfa  pttaon  or  persona  ahall  fiul  to  appaar  befom 
tha  House  at  anch  tima  or  timea  aa  ^sU  ba  fined 
by  the  HouM  for  tsking  snob  patitim  into  conai- 
darationi  or  in  oaaeraoh  patition  shall  bo  with- 
drawn by  tba  permisaion  of  tha  Hooae  ;  or  in  ouae 
such  oommitua  ahall  report  to  tha  Hooae,  that 
sach  petition  appears  to  them  to  bo  friroloas  and 
ventuns." 
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into  consideration,  the  petitioner  not  ap- 
pearing, the  order  for  taking  it  into  con- 
sideration was  discharged,  whereupon  the 
Speaker  caused  the  costs  of  the  sitting 
member  to  be  taxed,  anH  delivered  his  cer- 
tificate of  the  amount,  pursuant  to  the  60th 
section  (2)  of  the  same  act.  The  peti- 
tioners having  ne({lected  to  pay  the  amount, 
the  Speaker  certified  the  recognizancea 
into  this  court  under  the  65th  section  (8). 

(f)  Which  enacta,  "That  the oMtasnd  expensHl 
of  proavcutiDg  or  oppoaing  anj  petition  presented 
under  the  proriaioos  of  this  sot,  and  the  costa,  ex- 
penses, and  fees  which  shall  be  due  and  payable 
to  any  witness  aummoned  to  attend  before  aueh 
cominittee,  or  to  any  clerk  or  officer  of  the  House 
of  Commons,  upon  the  trial  of  any  soch  petition, 
shall  be  ssoertained  io  manner  feUowing ;  (that  is 
to  Bay,)  that  on  applic^ition  made  to  the  Speaker 
of  the  House  of  Commons,  within  three  months 
after  the  determination  of  the  merita  of  soch  peti- 
tion, by  any  each  petitioner,  party,  witneas,  or 
officer,  as  before  mentioned,  for  ascertaining  such 
coats,  expenses,  or  feea,  the  Speaker  ahall  direct 
the  same  to  be  taxed  by  two  persons,  (dasmbinc 
who  they  are  to  be,)  and  the  persons  soisuthoriieo 
and  directed  to  tax  such  coau,  expenaes,  and  feea. 
ahall,  and  they  are  hereby  required  to  exemine  the 
same,  and  to  report  the  amount  thereof,  together 
with  the  name  oi  the  party  liHble  to  pay  (he  same, 
to  the  Speaker  of  the  said  House,  who  shall,  upon 
spfdiestien  mads  to  hin,  delirer  to  the  party  or 
psrtiea,  a  certificate  signed  by  himself,  expreasina 
the  amount  of  the  costs,  expenses,  and  fees,  allowed 
in  such  report,  together  with  the  nsmeofthe  party 
liable  to  pay  the  aame;  and  such  certificate  so 
signed  by  the  Speaker,  alull  be  oonduaiTO  eridenoe 
of  the  amount  of  auch  demands  in  all  cues,  and  for 
all  purposes  whalaoerer." 

(S)  Which  enacts,  "That  if  any  petitioner  or 
pentionenwbo  ahall  have  entered  into  such  reoog- 
niaanoe  as  aforesaid,  ahall  neglect  or  refuae,  for 
the  spaoe  of  seven  days  after  demand  to  pay  (o  any 
wittien  who  shall  have  been  snmmonca  on  his  or 
their  behalf  before  the  House,  or  such  select  oom- 
mittee.  onthe  trial  of  such  petition,  the  sum  so 
certified  as  aforesaid,  by  the  Speaker,  to  be  due 
to  ouch  witneaa,  together  with  the  further  sum  of 
40j.  per  diem,  for  every  day  during  which  such 
petitioner  or  petitioners  shall  delay  to  satisfy  the 
Nune ;  w  if  such  petitioner  or  petitioners  ahull  osg- 
leot  or  roiuse  for  the  spaoe  of  six  naonths  after  de- 
mand, to  pay  to  may  officer  of  the  Houae,  or  to  any 
party  who  ahull  appear  in  opposition  to  the  said 
petition,  the  aum  so  certified  by  the  Speaker,  as 
aforesaid,  to  be  due  to  such  officer  or  party  tor 
their  fees,  costa,  or  expenses,  and  that  such  neglect 
or  rtfiiBal  sbsll  be  proved  to  the  Speaker's  satisfsc- 
tioo;  in  every  auch  case,  sncb  person  or  persons 
shall  be  held  to  have  made  default  in  bis  or  their 
ssid  rect^iaance ;  end  the  Speaker  of  the  House 
of  Commons  sh<ill  thereupon  certity  auch  recogni- 
sance into  the  Court  of  Exchequer,  and  ahall  also 
eertify  that  such  person  or  peraons  have  made  de- 
fault therein  j  and  such  teriificate  shall  be  cooclu- 


This  rule  was  obtained,  on  the  groood 
ihatt  by  the  words  of  the  60th  sectkm,  the 
Speaker  had  the  power  to  direct  the  costs 
to  be  taxed  in  dioee  cases  only  wliere  dme 
had  b^n  "  a  deteraunation  of  the  merita 
of  such  petition,"  and  that,  as  in  this  case, 
the  parties  had  not  appeared  to  support 
the  petition,  no  such  deteyninatioo  hsd 
been  come  to,  and  the  amount  of  costs 
certified  was  not  due,  and  that  therefiHe 
the  recognizance  had  not  been  forfeited. 
In  Easter  term — 

Sir  W.  W.  FoUett  shewed  cause  against 
the  rule ;  and  Maule  supported  it:  but  the 
case,  and  the  acts  of  parliament  bearing 
upon  it,  are  so  fully  gone  into  in  the  judg- 
ment, which  was  delivered  afker  conuder- 
ation,  that  it  ia  not  deemed  neocaaaiy  far- 
ther to  allude  to  die  aigumentt. 

C^.  adv.  mtt. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Pakb,  B. — An  application  was  made 
some  terms  ago,  but  not  argued  until  late 
in  the  last  term,  to  take  a  rccognixance  off 
the  file,  which  had  been  certified  into  this 
court  by  the  Speaker  of  the  Hoosc  of 
Commons,  pursuant  to  the  9  Geo.  4.  c.  2t. 
s.  65.  The.  facts  were,  that  a  petititm  was 
presented  against  the  return  for  the  conn^ 
of  Merioneth,  and  the  usual  recognixance 
was  entered  into,  but  the  petitioner  omitted 
to  appear  before  the  Houae  on  the  day 
fixed  for  hearing  the  petition,  in  conse- 
quence of  which,  BO  committee  was  stmclc 
for  the  trial  of  the  merita  of  the  dection. 
The  Speaker,  however,  catiied  the  easts  t» 
be  taxed  by  the  peraons  pointed  -oat  by 
the  60th  section ;  and  the  peiiticnker  harioc 
refused  for  six  months  aAer  the  demsnd 
of  the  amount,  to  pay  them  to  the  party 
petitioned  against,  the  Speaker  certified 
the  default  and  recognizance  into  this 
court.  The  question  is,  whether  be  had 
power  to  do  so,  and  the  recognisanee  can 
be  enforced. 

This  question  depends  upon  the  con- 
struction of  the  statute  9  Geo.  4 ;  and  the 
only  difficulty  in  the  case,  upon  the  &ce  of 
the  statute  itself,  arises  from  the  wording 
of  the  OOth  section,  which,  taken  to  the 

sive  evidence  of  such  default,  end  the  rccognissDce 
b^ing  so  certified,  shall  have  the  same  effect  sa  if 
the  same  w«e  estreated  from  s  court  of  bw.** 
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letter,  appears  to  authorize  a  taxation  of 
c(»ts,  only  in  the  case  where  there  has 
been  a  determination  of  the  merits  of  (he 
petition ;  and  the  Speaker  is  to  ceriify 
tucfa  costs  only,  and  in  the  event  of  the 
non-payment  of  the  costs  so  certified,  and 
those  only,  is  he  authorised  to  certify  the 
rcci^isance  into  the  Exchequer.  It  is 
not  contended,  ion  the  part  of  the  Crown, 
that  the  Speaker  can  certify  such  a  rect^* 
niiance  into  this  court  at  common  law. 
Ceruinly  his  certificate  of  the  defaidt 
would  not  be  binding  and  conclusive;  and 
it  is  therefore  argued  on  the  part  of  the 
ctmusorB,  (hat  in  the  event  which  has  bap* 
pened,  as  the  recognizance  could  not  be 
certified  under  the  statute,  it  has  never 
been  forfeited  at  all,  and  ought  to  be  taken 
off  the  file. 

The  act  in  question  is  not  very  carefully 
drawn,  and  there  are  difficulties  in  the 
way  of  the  construction  contended  for  on 
both  side*.  In  order  to  give  effect  to  that 
i^red  on  the  part  of  the  Crown,  the 
worda  of  the  60th  section  must  be  qualified, 
BoA  cmutrucd  to  mean,  that  the  coats  are 
to  be  taxed  within  three  months  after  the 
determination  of  the  merits  of  such  peti- 
tion, if  such  determination  should  take 
place,  otherwise  at  any  time:  on  the  other 
hand,  the '  construction  proposed  by  the 
conusors,  renders  one  clause  of  the  condi- 
tion of  the  recognizance  inoperative.  The 
recognizance  is  rendered  defeasible,  if  the 
conusors  "  shBll  pay  the  costs  and  expenses 
of  ihe  party  who  shall  appear  before  the 
Houae  in  opposition  to  the  petition,  in  case 
the  petitioner  shall  fail  to  appear  before 
the  House,  at  the  time  fixed  for  taking  the 
said  petition  into  consideration,  or  in  case 
the  petition  shall  be  withdrawn,  or  in  ease 
the  select  committee  shall  vote  the  petition 
to  be  frivolous  and  vexadous  ;'and  it  is  not 
merely  a  clause  in  the  recognisance  stated 
in  the  schedule,  which  might  have  been 
copied  incautiously  from  that  in  the  53 
Geo.  3 :  but  in  the  enacting  part  of  the 
sutute  itself,  section  5,  it  is  provided,  (hat 
the  recognizance  shall  be  so  conditioned. 

We  must,  therefore,  in  construing  the 
statute,  either  modify  the  language  of  the 
60th  section,  or  wholly  strike  out  a  part 
of  the  recognizance,  and  read  it  as  if  the 
condition  were  to  pay,  only  in  case  the 
petition  was  voted  frivolous  and  vexatio(u ; 


of  these  two  courses,  if  we  are  to  determine 
the  question  of  construction  by  the  terms 
of  the  act  itself  alone,  the  one  which  does 
the  least  violence  to  the  words  of  the  legis- 
lature, is  to  modify  the  language  of  the  60th 
section  in  the  manner  proposed,  and  that 
done,  we  give  efl^ect  to  every  enactment  of 
the  statute.  We  make  every  part  of  the 
rect^izance  operative,  and  enable  the 
Speaker  to  direct  the  eoata  to  be  taxed  in 
every  case ;  and  not  only  does  this  con- 
struction of  the  act  do  the  least  violence 
to  its  words,  but  is  most  consistent  with 
one  of  the  manifest  objects  of  the  legisla- 
ture, the  prevention  of  vexatious  petitions. 
If  the  contruction  contended  for  on  the 
part  of  the  petitioner  were  to  prevail,  peti- 
tions might  be  presented  for  the  purpose 
of  vexation  and  annoyance,  or  with  a  view 
of  disabluig  a  member  from  serving  on 
committees,  and  abandoned  at  the  last  mo- 
ment, without  any  evil  consequence,  under 
the  act,  to  the  parties  petitioning,  or  their 
sureties;  and  the  petitioners  might  thus, 
by  their  own  mere  authority,  in  effect, 
withdraw  a  petition,  which,  by  the  Oth 
lection,  the  House  itself  is  prevented  from 
permitting  them  to  do,  except  in  certain 
cases.  The  argument  on  the  other  side  is, 
that  it  would  be  an  advantage  to  the  sit(ing 
members,  that  their  opponents  should  have 
this  locu$  pcenitentue,  by  which  they  might 
save  both  parties  the  expense  of  litigation 
before  a  committee ;  but  thisargomentmay 
be  answered  on  the  other  side,  by  the  ob- 
servation, that  according  to  the  construc- 
tion contended  for  by  the  Crovni,  there 
will  be  the  same  heui  pcemtentux,  if  the 
sitting  member  chooses  to  give  it,  by  agree- 
ing, uat  provided  the  petitioner  should 
aMtain  from  appearing  before  the  House, 
on  the  day  fixed,  he  would  for^  the 
claim  for  his  coaU,  and  not  procure  them 
to  be  uxed. 

The  view,  therefore,  that  we  take  of  the 
act  itself,  adopting  the  usual  rules  of  con- 
struction, and  considering  the  object  of 
the  l^islature,  apparent  on  the  face  of  the 
act,  is,  that  the  recognizance  has  been  for- 
feited in  this  case,  and  duly  certified  iqto 
thia  court. 

But  it  is  said,  that  a  reference  to  the 
statutes  on  this  subject,  which  the  9 
Geo.  4.  was  to  consolidate,  amende 
and  simplify,  ought  to  lead  ns  to  a  dif- 
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ferent  conclusion ;  and  that  from  that  re- 
ference, coupled  with  the  act  in  question, 
it  will  appear  to  have  been  the  intent  of 
the  legislature,  to  have  taken  awa^  from 
the  party  petitioned  against,  the  n^ht  t» 
hm  costs,  if  the  petition  waa  abandoned, 
and  the  petitioner  <Ud  not  appear  in  the 
Houae  at  the  day  appmnted.  The  exami- 
nation of  the  provision  of  thew  atatutes, 
though  it  has  indueed  ua  to  entertain  mom 
doubt,  than  we  ahoidd  hare  done  on  tho ' 
purview  of  dw  atatute  9  Geo.  4.  alon^ 
does  not  lead  na  to  thia  eoncluaioa. 

The  atatutes  to  be  examined,  are  the 
28  Oeo.  9.  c.  52.  and  6S  Geo.  3.  c.  71. 
Hie  £8  Geo.  3.  c.  52.  is  the  first  statute 
which  requires  a  rccognixanec ;  section  6 
enacts,  that  no  proceeding  shall  be  had  on 
any  petition,  unless  a  ree<^niaanee  is  en- 
tered into  in  a  certain  time,  io  the  sum  of 
200/.,  with  two  sureties  in  100/.  eaiA.  the 
ccmdition  of  which  is,  that  the  pettitoner  is 
to  app«»r  on  the  day  fixed  for  the  taking 
the  petition  into  consideration,  and  also  to 
appear  before  -any  select  committee  that 
ahall  be  appointed  for  die  trial  of  the  peti- 
tifHi,  and  shall  renew  the  aame  until  the 
committee  should  hare  been  appointed,  or 
the  petition  withdrawn  1^  permission  of 
the  Houae.  Thia  remgniiance,  it  ia  to  bo 
obaerved,  ia  not  for  payment  of  coata,  but 
becomes  absolute,  in  de&ultof  appearance ; 
and  section  9  empowers  the  Speaker  to 
certify  it  to  ihe  Cmirt  of  Exchequer.  See- 
tions  19,  SO,  and  21.  give  costs  to  the  sit< 
ting  member,  if  the  petition  is  voted 
frivolous  and  vexatious,  and  to  the  peti- 
tioner, if  the  opposition  to  the  petition  ia 
voted  to  be  of  thai  character ;  and  alao 
provide  for  costs  in  the  caae  where  no 
party  appears  b^ore  the  committee  in  op- 
poaition  to  the  petition ;  all  which  cosM 
tbe  Speaker  ia  aadioriied,  upon  iqiidiea- 
tion,  to  cause  to  be  taxed  m  the  man- 
ner pointed  out  by  the  22ad  aeecion,  ud 
the  coata  iriien  certified  may  bo  ntcavered 
by  en  action  of  debt.  Aa  the  law  atood, 
tfaerefors  by  diia  a^  there  waa  no  specifio 
remedy  for  the  coata  of  a  eitting  raemlwr, 
ini:urred  in  preparing  to  defend  his  seat, 
in  case  the  petitioner  did  not  appear  before 
Uie  Houae  on  the  day  appointed  to  take 
the  petition  into  consideration,  but  the  re- 
cognisance was  forfeited  by  non-appear- 
ance ;  it  cottU  not  be  saved  by  the  payment 


of  any  costa,  and  the  penal^  beeaow  a 

debt  to  the  Crown. 

The  £3  Geo.  3.  c  71,  reciting  that  it  ia 
expedient  to  nuke  provision  to  secure  the 
more  punctual  paymentof  costa,  expensea, 
and  fees  which  may  beeome  due  to  wit- 
nesses, oflflcers  of  the  HonaOt  and  partiea, 
by  reason  of  the  triid  of  coBtrovertM  elec- 
tions, requires  an  additional  recogniaanoe, 
in  1,000/.,  with  two  auretiea  in  fiOO/.  ends 
for  the  payment  of  cosu  to  wtioeaaes^ 
clerks,  and  officera,  and  likewise  to  the 
party  appearing  before  the  Houae  in  ep- 
poaition  to  auch  petition,  in  ease  the  peti- 
tioner ^11  fail  to  appear  before  the  Hooae, 
at  the  time  fixfd  for  taking  the  pedtton 
into  consideration,  as  also  if  the  petition 
shall  be  withdrawn,  as  well  as  for  the  pay- 
ment of  costs  in  case  the  committee  shsU 
vote  the  petition  frivolons  and  vexatious. 
This  statute  also  providea  by  aection  9, 
that  in  all  cases  where  the  petitioner  shaU 
foil  to  appear  before  the  Houae,  at  the 
time  fixed  for  the  appointment  of  the  adeet 
committee,  the  order  for  taking  the  petitisn 
into  consideration  shall  be  thereupon  di>< 
charged,  and  the  partiaa  ^tt^Mjiifg  m  oppo- 
sition  to  Uie  petiti<m,  ahall  be  cntitM  to 
recover  from  the  petitioner,  the  expenaas 
which  they  shall  have  incnrred  by  raessa 
of  the  petition,  and  they  an  to  be  reeo* 
vered  m  the  same  mannw  aa  the  oAcr 
costs  provided  for  by  that  statute,  that  is, 
aa  costs  were  levied  under  the  fi>rmer  sta- 
tute when  the  petition  was  voted  frivoloos 
and  vexatioua.    By  section  12,  in  deliialt 
of  payment,  the  recognizance  is  to  be  ca- 
treated.    By  aection  13.   the  Speaker'a 
certificate,  with  respect  to  costa  nader  that 
act,  or  the  28  Geo.  3,  waa  to  openrte  aa  a 
warrant  of  attprncy. 

'llie  effect  of  this  act  waa  to  ^ve  a  re- 
medy for  the  cosu  incurred,  m  caae 
non-appearance,  both  by  the  forfeituf*  of 
dw  reeogaiianoe,  and  fay  actitm  of  debt  on 
the  Speaker'a  certificate.  The  aet  aba 
provides,  for  the  first  time,  by  the  fom  «f 
the  recf^iaance,  tor  the  payment  of  eoata, 
in  case  the  petition  diould  be  fritbdrawn, 
which  is  permitted  by  section  8,  Am  former 
statute  of  28  Geo.  3.  having  prohUNtad 
the  House  from  allowing  it,  unless  in  the 
event  of  the  vacancy  of  the  seat  by  death 
or  otherwise.  But  it  is  worthy  of  remark, 
that  the  53  Geo.  8.  nowhere  givea  any 
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pawer  in  exprm  words  to  the  Speaker  to 
ux  ihe  co*u  ia  tbia  caie.  Ths  9  Geo.  4. 
was  then  passed,  in  order  to  consolidate 
the  law  relating  to  the  trial  of  controverted 
elections.  At  the  time  it  passed,  two  re- 
ooonisances  were  required,  (and  they  are 
reduced  into  one,)  and  the  provisions  for 
the  taxing  and  recovery  of  costs  were  con- 
tained in  different  sections  of  the  two  acta 
of  the  28  Geo.  3.  and  5S  Geo.  3.  Tb* 
19th,  20th,  and  21st  sections  of  the  former 
Sbct  provided  for  the  case  of  a  rommittee 
■itttng  and  voting  the  petition  or  oppoutied 
fi-ivoknn  end  vexatioua,  or  Uie  return  oor> 
mpt  or  Texackms,  in  which  aereral  case* 
lication  ia  to  be  made  to  the  Speaker, 
the  OMts  taxed.  The  7th  section  of 
the  88  Oeo.  3.  applied  to  the  cosu  and 
fees  of  witnesses,  clerks,  and  oiBcers,  and 
the  9th,  10th,  and  llth  sections  of  the 
same  statute  provided  for  the  case  of  the 
petitioner  fiulmg  to  appear  before  the 
House  on  the  day  fixed ;  and  there  was  no 
provision  at  all  for  such  taxation  in  tht 
case  of  the  petition  being  withdrawn.  The 
57th,  58th,  and  59th  sections  of  the  9 
Geo.  4.  re-enact  the  provisions  as  to  costs 
given  in  case  the  committee  meet.  By  the 
19th,  20th,  and  21st  sections  of  the  SIS 
Geo.  8.  then,  the  mode  of  taxation  of 
costs  of  prosecuting  or  opposing  ■  petition, 
which,  in  the  28  Oeo.  8.  c  5t.  s,  22,  is 
oon&ied  to  the  three  caies  before  men- 
tiwied,  is  by  the  GOtb  sectioa  of  9  Geo.  4. 
left  at  large;  and  this  last  section  provide* 
for  "  tlie  costs  and  expenses  of  prosecuting 
and  oppoung  any  petition,"  not  for  the 
costs  and  expenses  in  the  several  esses 
before  mentioned,  as  had  been  done  by  the 
23ml  section  of  the  28  Geo.  8.  The  same 
60th  section  also  provides  for  the  costs 
due  to  witnesses,  clerks,  or  officers,  which 
had  been  provided  for  by  section  7  of  the 
63  Geo.  3 ;  thus  incorporating  the  two  see* 
ttons  bwether,  and  providing  for  the  tax- 
ation of  costs,  whether  myable  to  parties, 
witneaies,  clerks,  or  officers.  There  is, 
however,  no  clause  corresponding  with  the 
9th  section  of  tffe  53  Geo.  3,  expressly 
making  the  petitioner  liable  to  the  costs, 
in  case  of  not  appearing  in  the  Honse  on 
the  day  fixed ;  and  it  is  <m  the  absence  of 
each  provision,  that  much  stress  was  laid 
on  the  part  of  the  petitiimer.  We  do  not 
mean  to  say,  that  the  ai^ument'is  not  en- 


ti^d  to  much  consideraUon,  and  that  ie 
has  not  created  some  doubt  in  our  minds 
upon  the  present  question ;  but  we  think 
that  its  omission  may  be  accounted  for, 
by  supposing  that  the  legislature  may  have 
intended  to  give  no  remedy  for  these  costs 
by  action,  as  it  had  done  under  the  53 
Geo.  3,  but  the  remedy  on  the  recogniiance 
would  still  continue. 

Upon  the  whole,  we  think,  that  upon  the 
true  construction  of  the  9  Oeo.  4,  the  re* 
cognizance  has  been  forfeited ;  uid  thia 
view  of  the  case  is  fortified  by  the  opinion 
of  the  Court  of  King's  Bench,  expressed* 
though  extrajudicially,  in  tibe  case  of  Brv' 
yert  t.  Halcomb  (4). 

Rule  diicharged. 


June  12    /  AHUBXTIltB. 

BaU—Co$t$-—4jgSdavU, 

Where  the  affidavit  aceompawittg  the  no- 
tice of  bail,  pursuant  to  rule  3,  Trinity  term, 
1  fVilt.  4,  Mtates  that  the  bail  have  sufficient 
property  at  a  particular  place,  but  on  esm- 
mination,  it  turns  out  that  the  reqmnte 
aammt  i»  made  up  by  pnmeriy  elemhere, 
tht  coste  ef  Jtut^ieatiim  miU  be  easts  m  the 
muse. 

In  this  casct  the  notice  of  bail  had  been 
aecompamed  by  an  aflBdavit  of  each  of  the 
bail,  pursuant  to  rule  8,  TVinity  term,  1 
Will.  4,  which  affidavit,  in  fonn,  complied 
with  that  given  in  the  above  rules,  and  in 
which  it  was  sworn  that  the  bail  had  suffi- 
eient  property  "at  their  countit^'houses, 
at  &c."  1  he  plaintiff*  excepted  to  the  bail, 
and  it  appeared  that  they  had  not  property 
of  sufficient  amount  there,  but  that  the  pro- 
perty there,  with  some  thejr  had  elsewhere, 
and  which  was  not  desenbed  in  the  affi- 
davit, was  sufficient.  They  were  allowed 
to  jiutify. 

upon  this  contended  ,.on  a  for* 
met  day,  not  only  that  the  plaintiff  waa  ex- 
cused from  paying  the  costs  of  the  justift- 
cstion,  under  these  eirenmataDces,  as  he 
bad  been  led  to  oppose  by  the  misdeeerip- 

S)  3  Ad.  &  El.  981;  s.  o.  4  Uw  J.  Rep.  (H.S.) 
.M8. 


Digitized  by 


su 


EXCHEQUER  OF  PLEAS : 


tion ;  but  thst  he  was  to  receive  hit  coeto, 
although  the  bail  had  not  been  r^ected. 
He  relied  upon  the  words  of  tlie  above  rule, 
and  cited  Hemming  v.  Blake {l)t  which 
he  said  had  been  acted  upon  lately  in  the 
Common  Pleds,  in  a  case  not  reported. 

Per  Curiam. — We  will  inquire  about  it 
in  that  court.    And  now,  per — 

Pabke,  B. — Upon  looking  into  the  rule, 
we  think  the  costs  should  be  costs  in  the 
cause. 

Rule  r^fiued. 


1838.     \      OOOOa  AMD  AKOtBXK  0. 

June  12.  /  HOWELL. 

Compoeition /or  Tithe — Notice. 

A  nofuw  to  defemune  a  Mkhaelmas  coat' 
position  far  tithe,  given  on  March  24,  and 
statiag  that  the  farmer  "shoidd  and  woutd 
from  time  to  time,  at  often  at  was  required, 
set  out  and  throw  apart  the  great  and  small 
tithes  due  on  hit  farm"  is  a  bad  notice  for 
the  next  Michaelmas. 

Debt  for  tithes. 
.  Plea — General  issue. 

The  action  was  brought  for  IH.  15;,, 
claimed  to  be  due  as  a  composition  in  lieu 
of  tithes,  up  to  Michaelnuu,  1836  ;  and  (at 
the  trial,  biefore  Coltman,  J.,  at  Carmar- 
then,) the  question  was,  whether  the  com- 
position had  been  before  that  time  deter- 
mined by  a  suflBcient  notice.  It  was  proved 
that  the  composition  had  been  paid  as 
from  Michaelmas  to  Michaelmas,  and  that 
the  defendant  had  ^iven  two  noticea  to 
determine  it.  The  first  was  dated  March 
24,  1 835,  to  the  effect,  that  the  defendant 
"  should  and  would  from  time  to  time,  as 
often  as  was  required,  set  out  and  throw 
apart  the  great  and  small  tithes  due  on  his 
farm."  The  second  notice  ran  thus : — 
"Take  notice,  that  I  shall,  on  and  from 
the  25th  of  March  next,  give  out  and  pay 
in  kind  all  the  great  and  small  tithes  aris- 
ing out  of  a  certain  farm  which  I  now  oc- 
cupy. Dated  this  1 9th  of  September 
1835.  William  Howell."  The  plaintiff 
contended,  that  neither  of  these  notices 
was  sufficient  to  determine  a  Michaelmas 

(1)  1  DowL  P,C.  170. 


onnposition  tor  Uthes*  (of  com.  kmbs, 
wool,  &c.),  and  the  learned  Judge  lefk  it 
to  the  jury  to  say,  whether  the  compoaition 
was  a  Michaelmas  or  a  Ijady-day  one. 
They  found  the  latter,  and  the  defendant 
had  a  verdict.  A  motion  having  been 
made  by — 

Chilton,  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  evidence, 
and  that  if  it  were  a  Micliaelmas  composi- 
tion, it  was  not  legally  determined, — 

Evans  and  Nicholl  shewed  cause.— 
Conceding  that  this  was  a  composition 
from  Michaelmas  to  Michaelmas,  and  ^so 
that  there  is  a  general  analt^y  between 
notices  to  determine  compositions,  and 
notices  to  quit ;  yet  it  is  submitted  that  the 
notice  given  in  March  was  sufficient.  The 
Courts  lean  to  such  a  constmctim  of  no- 
tices, as  will  make  them  operative — DeeA. 
Rodd  T.  Archeri\).  In  Doe  d.  BeJ^^, 
Kightley  (2 ),  the  donrt  corrected  a  mistake 
in  a  notice,  by  substituting  the  intended 
year  for  that  which  was  in  fact  mentioned. 
Doe  d.  Lord  Hvntingttmer  t.  CnWfordii), 
is  another  instance  of  the  same  kind.  Ever 
since  the  case  of  Doe  d.  PkiUips  t.  Bmtier 
(4),  a  practice  has  prevailed,  where  any 
uncertainty  exists  as  to  the  end  of  the 
tenancy,  not  to  specify  the  day  of  the  ex- 
piration of  the  notice,  but  merely  to  so- 
nify an  intention  to  quit  at  the  l^al  expi- 
ration of  the  tetm.  If  the  tenant  is  not 
likely  to  be  misled,  the  language  of  the 
notice  will  be  strained,  so  as  to  receive  a 
sensible  construction,  as  in  Doe  d.  H^ilHsm* 
V.  Aiu(A(5).  The  first  notice  in  the  i»e- 
sent  case  was  a  good  notice,  for  auch  linie 
as  it  could  legally  take  eflfeet ;  and  it  woaJd 
not  be  vitiated  because  it  included  a  por- 
tion of  time  during  whidi  it  was  inoperative. 

[pAaxE.  B.— What  would  be  the  eflect 
of  a  notice  given  on  the  S5th  of  March,  ia 
this  form,  "  I  will  quit  and  deliver  posses- 
sion," without  more  1  Could  you  construe 
that  a  good  notice  T] 

[Lord' ABiNOBa,  C.B. — Or  a  general 
notice  given  three  months  before  the  end 
of  the  tt  rm?] 

(1)  14  £ait,«45. 
(S)  7  Tarm  Rep.  63. 
<3)  4  Dowl.  &  Ryl.  S49. 

(4)  t  EUp.  589. 

(5)  b  Ad..&  EL  S50 ;  a.  c  5  Law  J.  R«p.  (SJ.) 
K.B. tl6. 
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.  [Pamcb,  B.— 'It  is  deaf  that  a  notice  to 
quit  at  a  wrong  time  is  bad,  and  the  land* 
lord  may  wholly  disregard  it ;  but  it  is 
not  so,  if,  by  a  fair  and  reasonable  eoostruti- 
tton,  it  can  be  taken  to  mean  that  the 
party  is  to  quit  at  the  legal  end  of  the 
term.] 

The  forms  suggested,  would  point  to  no 
time  whatever;  and  a  notice  under  such 
circnmstances,  would  probably  be  bad. 
But  here,  the  intended  termination  may  be 
implied.  However^  the  analogy  between 
a  composition  for  tithes,  and  an^olding  of 
landf  IS  not  eonplete  in-  thb  mpeot.  It 
is  true,  that  tVt  general  understanding 
•toce  tbe-'deeision  ot HemU  v.  ddam$(B% 
—eit'tdeFdl^.  ^ftboti  (7),~has  been^tliat 
six  months*  notice  of  determining  a  lithe 
cora]k)shion,  is  in  all  cases  necessary  ] 
but  il^t  point  was  not  there  decided,  and 
all  that  wassaid  upon  it,  was  extra-judicial. 
Oa  the  other  hand,  in  Wyimrn  v.  Tuck  (8)) 
this  doctrine  was  disputed  by  Byre,  C.J. 

[Lord  Abinobb,  C.B.--^Biit  bis  reason- 
ing would  lead  to  tlie  necessity  of  even  a 
lower  notice  than  one  of  six  months.] 

[^LLAHD,  B.  —  Have  you  looked  at 
Htkm  V.  Pmiot  (9)  I  One  of  the  Judaea 
in  that  case  was  by  no  meus  clear  that 
the  notice  need  expire  with  the  year  of 
the  earrent  holding.  J 

And  in  Fell  v.  H^2son,  neither  of  the 
Judges  seraoed  to  consider  tliat  a  six 
noBths*  notice  was  essential.  Leeok  v. 
Beulie{\Q)  is  an  authority  for  the  validity 
of  this  notice.  There  the  plaintiff  gave 
notice  to  his  pariahionerB,  that  **  for  the 
time  to  come  he  should  require  the.  tithes 
to  be  paid  in  kind,"  a  fonn  of  expression 
quite  as  general  as  that  used  here. 

[Parkb,  B. — Was  the  composition  la 
tbitt  Case  nude  prospectively  lor  the  year 
next  following  7  If  it  was,  then  the  notice 
was  deady  oSe  for  a  year.] 

From  the  raportf  it  would  asam  not,  and 
therefore,  upon  that  authority,  this  notice 
is  a  good  one,  unless  it  is  vitiated  by  there 
heuig  somA  portion  of  the  first  year  ioclud- 
cil  in  it. 

ChiUomyConttit  was  stopped. 

(0)  7  Bro.P.C.«4 

(7)  13  £ut,  84,  n. 

<8)  1  Bm.     Pnl.  4.'i8. 

(9>  M'ChU.39S;  a.  e. U  Ptke,  fi8«. 

(10)  6  Fries,  506. 

Hew  Sbbies,  VIL— Exeaxo.  F]u. 


Lord  Abinobr,  C.  B. — The  Judge  re- 
ports, that  this  was  a  perverse  verdict; 
and  the  question  then  is,  whether  in 
law,  this  was  a  good  notice  to  expire  at 
Michaelmas  or  not.  I  am  not  convinced 
by  the  able  argument  addressed  to  us^ 
thu  this  is  a  good  notice.  It  would  be 
unfortnnate^  if,  by  any  judgment  of  ours, 
we  should  bring  into  question,  that  which 
has  long  been  treated  as  settled  law, 
namelyi  that  a  notice  to  end  a  composition 
fiw'iiihe,  shonhl  be  the  latn  as  a  mtma 
to  quit  land.  This  hat  been  ao  cmuidered 
and  acted  upon  at  Nisi  Prius,  ever  since 
the  decision  in  the  House  of  Lords.  I 
thiafc  this  notice  cannot  be  held  good.  If 
the  defeodant  meant  that  he  would  set  out 
his  tithes  at  the  time  when  legally  he 
might,  and  had  expreased  this  meaning  by 
any  circumlocutory  form  of  expression, 
which  clearly  so  indicated,  the  case,  would 
have  been  different ;  but  I  thiok  he  does 
not  express  any  such  meaning  by  his  notice. 
He  says  in  March,  that  he  will  set  out  his 
tithes  from  time  to  time:  that  must  mean 
from  the  present  time.  I  see  no  difference 
between  it,  ami  .a  notice  to  a  landlord  to 
quit,  without  mentioning  any  time  at  all, 
which  would  clearly  be  bad* 

Parks,  B. — I  am  of  the  same  opinion. 
The  verdict  was  clearly  against  evidence 
as  to  the  period  of  the  year  at  which  the 
composition  commenced  and  ended.;  and 
the  question  therefore  is,  whether  Mr. 
Evans  is  right  in  hts  able  alrgument,  upon 
the  sufficiency  of  the  notice,  as  a  notice  to 
determine  the  composition  at  Michselmas. 
I  am  not  cMwinced  by  that  argument.  In 
the  first  place,  1  think  the  Ibw  is  establish" 
ed,  that  if  there  is  V composition  fortithes, 
it  moat  be  det^mined  by  a  notice  analo- 
gous to  a  nqtioe  to  quit.'  It  is  ssid,  tha 
tliere.  is  a  ^ifferencei  between  land  wd 
tithe,  which  would  cause  a'  corre^ondh^ 
difi^rence  m  the  noricea;  and  I  albw  that 
may  be  so,  where,  from  the  natave  of  the 
tithes,  or  from  what  took  place  between 
the  parties  at  (he  time,  a  less  notice  may 
be  required  than  that  which  would  be 
necessary  in  the  case  of  land.  And  if  the 
oireumstjinces  here  warranted  such  an  in- 
ference. Leech  V.  Bailie  wonld  be  an  au? 
tfaoffity  for  a»  depaztiog  from  the  general 
rule.  That  case,  however,  is  not  so  fully 
reported,  as  to  ahew  whether  the  notica 
S8 
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tliere  given,  was  a  year's  notice  or  riot. 
It  is  quite  possible*  consistently  with  the 
&cts  as  stated,  that  the  tithe  owner  may 
have  given  a  year's  notice.  But  the  ground 
on  which  the  Chief  Baron  went,  is,  that 
from  the  nature  of  the  tithes,  the  notice 
given  must  be  deemed  to  have  been  suffi- 
cient. That  doctrine,  however,  does  not 
apply  here,  for  the  .notice  was  given  in 
March,  with  reference  to  tithes,  some  of 
which  were  not  payable  till  May.  Il  could 
not,  therefore,  from  the  nature  of  the  dthes, 
be  a  good  notice  for  m  tunc,  falUog  wiUiin 
that  period. 

Bo&LAiTD,  B. — I  am  of  the  same  opinion. 
Without  repeating  the  reaaona  already 
nrged,  I  may  refer  to  a  case  not  yet  cited, 
that  of  Bishop  v.  CMcheMter  (11),  where 
Ix>rd  Thurlow  laid  it  down,  that  the. ana- 
logy was  strict  between  notices  to  deter- 
mine a  tenancy  and  those  t6  dfetaminc 
eompositiona  for  tithe. 

Hide  iAtolute. 


June  14.  J 

Altaehmmt^Sherif—jiffidavit. 

Tk»  i^dtmit  in  support  a/*  a  ruU/or  di$- 
charging  an  attachment  agaitut  the  sheriff, 
j^.,  in  pursuance  of  ruii',  Hilary  term,  7 
Will.  4,  mtist  state  thai  the  apptieatiom  is 
made  "for  his  indemniiy  only." 

Cromptan  shewed  for  cause  against  a 
riile  of  tioggmt  for  setting  aside  an  attach*- 
ment  wainst  the  sheriff,  tliat  the  form  of 
the  affidavit  on  which  U  was  moved  was 
incorreoti  as  it  stated  the  application  to  be 
made  for  the  sheriff's  *'  only  indemnity," 
MmI  not  ".for  his  indemnity  only,"  as  di- 
rcoted  lay  the  laie  rule  in  the  Sxehequer, 
HUary  term,  7  Will.  4,  following  the  ana- 
logons  mk  in  the  King's  Bench,  69  Geo.  3. 
.  Hag^ne,  eontrft,  contended,  that  the 
affidavit  followed  the  Ibrm  as  printed  and 
commented  upon  in  ArchboUCs  Coantry 
Attorney'*  Practice,  17S,  which  also  tallies 
with  that  set  forth  in  2  Bam.  ^  Aid.  240. 
Even  if  the  worda  are  not  in  their  proper 
ordw,  an  elight  an  error  will  sot  ntiate. 

(11)  e  Bre.  C.C.  itil. 


Parkk,  B. — The  exact  form  must  be 
adhered  to.  The  recent  rule  in  this  court 
is  an  exact  transcript  of  that  in  the  King's 
Bench,  which  is  erroneously  reported  in  t 
Bam.  ^  Aid. 

Itule  diaeharged. 


1838.     j-    SHEDLXT  0.  FaiLPOT(l). 

Executor — Assets — Costs.  '  '  ' 

,    .  ,,  .    ...       ^  J.  'I  ii»L.i--.-'.r;  c 

'  A.'employedi»arCitmoery-9ak  BJm0^ 

as  her  solicitors  successively.  They,  tn  im% 
reiinqmshed  it,  and  D.  took  it  up,  and  eon* 
ducted  it  till  /Vs  death.  Afterwards,  E, 
her  ejceculor,  fled  a  i/ill  of  reiitor,  and  D. 
conlinucd  to  act  as  hi x  solicitor  till  \8S3, 
w/icn,  by  u  decree,  it  n-as  ordered  that  the 
Master  should  settle  the  easts  of  all  the  par- 
ties, and  that  the  same  vhen  taj:ed  and  set' 
tied,  should  be  paid  out  of  the  fund  in  the 
following  manner  :  viz.  the  pUunt'^s  costs 
( consisting  of  the  costs  of  A.  amd  -M. }  ArU^ 
fas  iaiiitster,<aiid  tAe  costs  of  tk^defemduiU 
to  Utektieemil  ao^S&ors.  The  plnidiff^s 
costs  therS  t&aedi  idtd  iertai»eam,  in  n^fct 
of  them,  paid  to-it'  "Ci  iaed  E,  m»  ea^mtar 
of  A,  for  the  amount  of  ^  Mtt,  iad  hid 
judgment  of  assets  quando  aoeidennt.>  £s 
an  action  subsequently  hro'iffht  on  this  judg- 
ment, and  after  notice  of  trial  had  been  given, 
an  agrcciitent  was  entered  into,  th/it  vjwn 
C"s  withdrawing  the  record,  E.  would  then 
pay  h  'nn  1 00^  on  account  of  his  bill,  and  tlte 
remainder  out  of  the  assets  nhich  shoiddjirst 
eome  to  his  ha^,  ks  exeentor  of  A,  mad 
tie  record  aas  accordmg^  nnihdrtntn,  A 
further  smm  was  afiensards  ptud  out  tie 
Court  ftf  f^imncery  to  D,  in  respet^  «f  ike 
sameeosts: — ^fU,  (by  Parke,  B.and  Aldcr- 
aon,  B.,  Lord  Abinger,  C.B.»  dissesitiente.) 
that  this  sum  mu  assets  hi  lAs  Aeisdla  ^  S, 
iekiuM  tkeimeamng  of  ike  tgMcwiaU* 

Assutnpsit. 

This  action  waa  tried  before  Lord  Abin- 
ger, C.B.,  at  the  Middlesex  Sittings,  after 
Trinity  term,  1 837 ;  and  the  qpatioa  in 
the  cause  was,  whether  certain  monies  re- 
ceived by  a  Mr.  Johnson,  were  aaseta  a 

(1)  Tlus  OSS*  hss  -bMo  poatponsd  &wm 
STMasUe  cirouautaocM. 
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Hie  hands  of  ihe  defkidant,  within  the 
meaning  of  a  ipeeial  i^reenent  on  whitzfa 
dieaetion  was  broagbt.  The  circiinMtances 
were  as  ftillows  :— 

Jane  Carter,  the  deieadant's  testatrix, 
lad  tncoeMively  employed  one  Jones  and 
the  plainCtfiPt  aa  her  splieitors,  in  &  siiit  in 
Chaneety}  and  spon  dieir  relinquishing  it| 
irlthotatdisaliarge  of  tfaisir  bills,  Mr.  Jobn'- 
•on  Allowed  them  in  tlte  condnctof  tha 
wit,  until  the  daath  of  Jane  Carter,  mA 
tfftenmrds  Was  so  einployed  b^  the  defen- 
dant, who  fil^d  a  tnu  of  revivor  against 
sever^  representatives  of  the  original  de-' 
fendantstben  dead.  In  18S3,a  decrcut 
order  was  made  by  the  Master  of  th« 
Rcrfis,  whereby  the  rights  of  the  several 
parties  were  uedared,  tiad  it  was  ordered 
(amongst  other  tMngs)  that  the  Master 
dbould  settle  the  costs,  charges,  and  ex- 
penses of  all  the  partin,  and  that  tht  same, 
when  taxc^  and  settled,  thoald  be  paid  out 
of  the  Ihnd  in  court  in  thfe  folkrwii^  man-' 
net:  vis;  the  plaintiir'B (die  n6w  defen- 
dant's) costs  to  Mr.  Johnson,  his  solicitor, 
and  the  cOsts  of  the  several  defendants  to 
dieir  respective  soKcitbrs,  (by  name,)  and 
if  the  find  was  insnffleient,  the  balance 
svas  to  be  paid  by  the  receiver  of  the  d^ 
Vised  estates  to  the  difibrent  solicitors,  in 
proportions  to  be  settled  by  the  Master  ; 
and  it  was  also  declared,  that  the  costs 
ought  td  be  bt>me  by  the  several  persons 
interested  in  tlie  annaitjes  bequeathed,  and 
die  reatduary  estate  of  tlie  tetftator,  and 
die  pAnoml  represmtativw  of  such  of  the 
petwms  so  interested  as  were  dead,  rate- 
ably  and  in  proportion  to  the  amounts  of 
their  a^enl  annmdes  and  shares  of  the 
residue.  The  Bfaatet  taxed-  d»e  costs  of 
die  plaiatitf^n  tho  ivat  (di«  now  deftndant), 
M  a$.  M.t  whii^  sum  induded  th« 
coats  of  Jane  Carter,  and  those  of  the 
defendant  as  her  excfcutor.  The  fund  in 
court  being  insufficient,  the  various  claims 
payable  out  of  it  were  abated,  and  the 
sum  of  485^.  9s.  l  id;  was  apportioned  by 
die  Master  to  the  plaintHT,  for  his  costs, 
ihe  residue  to  be  discharged  oat  of  the  an- 
nual balances  of  the  receiver  ap[iDinted  in 
the  cause.  Mr.  Johnson  received  from 
the  Aind  in  court,  the  above-mentioned 
eum  of  4:861.  St.  ill?.,  and  subscquendy 
from  the  receiver,  varioua  sums  nnountiDg 
to  ]30A7t.  StLt  of  which,  84^  St.  8d.m 


paid  aller  the  agre^ent  hereinafter  men- 
tioned, on  account  of  these  coats.  The 
present  plaintiff,  after  the  date  of  the  de-i 
cTeei  brought  an  action  against  the  defen<> 
dant,  as  executor  of  Jane  Carter,  for  the 
amount  of  his  bill,  and  had  jttdgmeut  of 
Msets  f  tfiuido.  He  broaght  a  subsequent 
action  upon  diat  judgment,  and  gave  notice' 
of  trial;  but,  on  the  12th  of  December 
1884,  a  written  agreement  was  entered 
iQto  betwen  him  and  the  defendant^ 
whereby,  m  consideration  of  the  plaiutiflrir 
withdrawing  the  record,  the  defiendant 
agreed  to  pay  him  tlie  sum  of  100/.  oa  ac-' 
cotmt  of  his  bill  widiin  a  week,  and  the  re- 
mainder  out  of  the  first  assets  that  should 
come  to  his  hands  as  executor  of  J.  C, 
and  the  proceedings  were  discontinued 
accordingly.  It  appeared  also,  that  the 
defendant  would  have  been  wiUing  to  pay' 
die  plaintiff  the  amount  of  his  bill,  out  of 
the  several  monies  so  received  by  htm,  but 
diat  be  was  infbrmed  by  Johnson  that  the 
jdaintiffhad  eommenced  ui  flctioo  against 
bim,  whereupon  the  defendant  desired 
Johnson  to  pay  Jones's  bill,  wbidi  he  ac<' 
eordingly  did.  After  payment  of  Jones's 
bill,  ami  after  xetaining  the  amount  of  his 
owti,  it  was  alleged,  but  not  specifically 
sliewn,  that  he  (Johnson)  bad  accounted 
with  the  defendant  for  the  rctnainder  of 
the  money  received  by  him. ' 

Upon  the  trial,  the  Lord  Chief  Baron 
thouglit  that  none  of  the  sums  so  paid  by 
order  of  the  Court,  were  assets  in  the 
bands  of  die  defendant,  within  the  meaning 
of  the  agreement  between  him  and  die 
plaintiff,  and  accordingly  dirtcted  a  nbn* 
sflit.    In  the.  following  term — 

Kelly  obtained  a  rare  nin  for  a  new  trials 
en  the  ground  of  miadirccden. 

Phtt  and  Hwrnfrty  shewed  cause,  and — 

Kelly  and  Mantel  supported  the  rule. 

The  decision  of  tbe  Court  was  post- 
poned till  Easter  term,  when,  the  learned 
Judges  differing,  their  opmions  were  deli- 
vered Kriafm. 

AtniRsoH,  B.— In  this  case,  the  defen- 
dant, by  the  agreement  stated  in  the  deela* 
ration,  undertook  to  p^  the  debt  due  to 
the  plaintiff  from  the  estate  of  Jane  Carter, 
out  of  the  first  aaaets  that  should  come  to 
his  bands  as  executor ;  and  the  question 
is,  whedier,  subsequently  to  this  agrees 
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ment,  any  anch  assets  hare  come  to  his 
liuids.  The  contract  was  made  on  the 
12th  of  December  1834.  It  appeand. 
that  many  years  ago  the  testatrix  had  filed 
a  biU  in  equity,  for  reKef  in  respect  of  cer- 
tain claims  which  she  had  upon  the  estate 
of  a  deceased  person.  Tliis  suit  was  at 
first  conducted  by  a  solicitor  named  Jones, 
who  hsd,  during  her  life,  discontinued 
proceeding  with  it.  his  bill  remaining  un- 
paid. Hie  cause  wss  then  taken  up  hy 
the  plaintiff  as  her  solicitor,  and  a  similar 
result  took  place.  Lastly,  it  was  condneted 
by  Mr.  Johnson,  who  remained  solicitor 
till  the  death  of  the  testatrix.  The  suit 
was  (ben  revived  by  the  defendant  as  her 
executor,  and  conducted  by  Johnson  as 
his  solicitor^  to  a  decree.  A  decree  was 
made  in  by  the  Master  ot  the  Rolls, 
by  which  he  ordered  the  eosu  ot  the  par- 
ties to  the  suit  to  be  taxed  by  the  proper 
officer,  and  paid  out  of  the  fund  in  court. 
This  decree  directed  that  the  defendant's 
eosts  should  be  paid  to  his  solicitor,  Mr, 
Johnson.  Under  this  decree,  the  costs, 
which  included  those  of  Jones,  of  the  plain- 
tiff, snd  of  Mr.  Johnson,  were  accordingly 
taxed  altogether,  amoiintii^  to  678^  ;  but 
the  fund  in  court  proving  insuflScient,  the 
costs  of  the  different  parties  were  reduced 
rateably,  and  ultimately  the  sum  of  4lj5j., 
or  thereabouts,  was  paid  by  the  officer  of 
the  Court  of  Chancery  to  Mr.  Johnson,  as 
the  defendant's  coats,  (including  the  whole 
eosts  incurred  in  the  lifetime  of  the  testa- 
trix,) in  that  suit.  And  after  deducting 
the  whole  amount  of  the  costs  due  to  Mr. 
Johnson,  both  as  solicitor  for  the  defendant 
in  that  suit,  and  as  solicitor  for  the  testa- 
trix in  her  lifetime,  there  remained  in  Mr. 
Johnson's  hands  a  sura  considerably  ex- 
ceeding the  plaintiff^s  demand,  and  out  of 
which,  by  the  defendant's  desire,  Johnson 
paid  the  bill  due  to  Mr.  Jones,  and  after- 
wards settled  the  remainder  in  account 
with  the  defendant,  either  by  paying  it  to 
him,  or  to  other  persons  by  Lis  desire.  It 
'  distinctly  appeared  that  Ji^nson  had,  sub- 
sequently to  the  12th  of  Pecember  1834, 
received  84^  8i.  Sd.,  part  of  the  money  in 
question,  from  llw  officer  of  the  Court  of 
Chancery. 

Now,  opon  these  facts,  the  plaintiff' con- 
tends, that  all  the  amount  received  by 
Jpluupn,  evceedin^  his  lien  for  hit  own 


bill,  was  assets  in  the  hands  of  die  clefo»> 
dant;  and,  after  full  cmtudcntion,  1  km 
come  to  diat  ccmclanon.  lo  Skmmi^t 
TouchiUme,  496,  assets  are  thai  deGaed— 
**  All  those  goods  and  chittels,  Mtiow  and 
commodities  which  were  of  the  deceased 
in  right  of  action  or  poaseBsioh  ashia  own, 
and  so  continued  to  the  time  of  hii  death, 
and  which  after  his  death  the  execuior 
doth  gel  into  his  hands,  as  duly  belonging 
tSohim  in  the  right  of  his  executorship,  and 
all  such  things  as  do  come  to  the  executor 
in  lieu  or  by  reason  of  that,  sod  nothiog 
else,  shall  beaaid  to  be  assets  inhishsndi, 
to  midte  him  chargeable  to  a  creditor  or 
l^tee." 

'  It  is  perfectly  clear  diat  it  is  not  nccts- 
•ary  in  all  cases,  that  the  money  orcbatteb 
shall  have  come  to  the  actual  possesiiossf 
the  executor.  It  iauiffieient  if  itbeinUi 

Sower  to  ireoeiv^  them,  nd  he  has  vam^ 
ealtwiththeto  as  received.  As,ifdainaga 
to  the  testator's  estate  under  an  award  be  ft- 
leaSed  by  the  executor,  the  release  ii  eq»* 
Talent  to  a  receipt ;  so.  if  the  money  coiw 
into  the  hands  of  bis  agent,  and  he  directs 
him  to  pay  it  over  to  a  third  fenoa,  the 
payment  by  the  agent  is  in  fact  a  ptyisent 
by  him,  and  the  money  to  paid  must  be 
considered  as  having  come  to  Uie  ha&i><»f 
the  executor. 

Here,  therefote,  if  the  monieapsidto 
Mr.  Johnson  were  ta  the  nataie  of  ssiet^ 
thedlreetian  to  pay  apurt  owirtoJoeefc 
and  the  settling  ^e  balance  afierwardim 
account  between  Johnson  and  the  d^s* 
dant.  Would  make  thu  money  assetit  ia  As 
hands  of  the  defendant.  The  questioa  dw 
is,  what  was  the  nature  of  this  moneyvm 
eame  to  the  hands  of  Jc^nson. 

Let  us  see  how  the  estate  of  the  testatm 
atood  at  die  time  of  her  deaA.  It  **• 
liable  to  the  three  attomies  for  the  snooit 
of  costs;  no  doubt  can  be  entertanedM 
to  that.  On  the  other  hand,  the  estate  bw 
aclarm  to  be  rehnbursed  in  respect  of  these 
billsQutofthefundin  theCourtefCbsottrjr, 
depending  on  (he  oonrae  of  that  court,  aod 
to  be  determined  by  4he  Jod^  of  tkit 
court,  on  the  principles  ^ovemii^  csaW 
of  equity.  It  seems  to  me,  that  tUt,  sc- 
Cording  to  tlie  definition  above  cited,  im 
"a  commodity  which  nas  of  the  dece»ed, 
in  right  of  action,  as  her  own,  at  the  tine 
of  her  d^."  It  can  inaHe  no  difieicace, 
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I  Ihiak,  in  prioesple,  whether  the  teitatrix 
bad  paid,  or  wat  atiU  lUde  afc  the  tine  of 
her  death  to  pay -those  btUs,  the  amount 
of  which  coMtitated  tlua  clain.  In  an 
actioo  for  daibaga*  aciaing  out  of  an  ii^ury, 
aplainiiS*  redoren  equally  the  damages 
which  have  been  paid,  and  thoee  which  he 
has  incurred  a  liability  to  pay.  No  dis- 
tinctioa  is  ever  drawn  between  thenu 
llien,  if  BQt  this  olain,  when  recovered, 
ftdfiJa  almost  to  the  letter,  the  defioition  of 
Mseta  which  1  have  cited  from.the  Touch- 
afeae.  It  was  said  in  the  argument,  that 
coatam  equity  differ  materially  from  costs 
at]aw,  being*  as  it  is  called,  in  the  discre- 
tioa  of  the  Court.  And  so  in  one  sense 
they  are— that  ia  baaay,  ^ey  do  not  follow 
file  dedaioo  of  the  cause  aa  at  law,  and  are 
DM  ^nsAed  by  any  such  geneial  rul^. 
But  m  no  other  sense  are  they  in  the  dis- 
cretion of  the  Court.  They  form  the  suh< 
jcct  bf  a  distinec  abdication,  dependiiu; 
oil  tbe  particular  circumstances  of  each 
oase,  lulled  to  certwn  rules.  But  they 
are  of  right,  according  to  the  prDt)er  appli- 
cation of  -those  rules.  This  is  fully  dia- 
eusaed  by  Lord  Eldon  in  the  case  of  Faif 
eeuiwr  v.  Blit${Z),  In  this  case,  therefore, 
the  claim  of  the  estate  to  be  indemnified 
from  the  liabilily  incurred  by  it  in  the  life- 
time of  the  testatrix,  was  equally  a  right 
of  action  st  the  time  of  her  deaths  whether 
auch  claim  were  to  be  enforced  at  law  or 
jn  equity,  altliough  the  priacipleB  on  which 
aueh  claim  would  be  allowed  nwht  diSar 
in  the  two  courts.  Nor  do  1  think  that 
Ihe  cireumstance,  thst  the  costs  are  direct* 
ed  to  be  paid  to  Mr.  Johnson,  can  make 
any  difference,  excrpt  as  to  the  costs  due 
to  liim.  That  portion  of  the  sum  awarded^ 
although  in  the  nature  of  assets,  so  far  as 
^tegards  tlie  amount  due  to  him  from  tliie 
testatrix,  is  not  assets  which  have  come  to 
the  bands  of  the  tWfendant ;  for,  by  the  de- 
eree,  the  defendant  never  had  the  right  to 
receive  them.  But,  as  the  decree  ia  wholly 
■ilent  both  as  to  Mr,  Smedley  and  Mr. 
Jones,  the  defendant,  and  the  defendant 
alcmc,  as  I  ihinkt  had  the  right  to  demand 
the  surplua  from  Johnson.  The  decree  ia, 
that  tho  dcfendaiu'a  costs  shall  be  paid  to 
Mr*  Johnton*  This  only  gives  Johoaon  a 
limited  Hen  for  his\owo  costs — no  more; 

(s>  1  Vfls  joo.  46t. 


as  to  all  the  aurplua,  it  is  the  defendant's, 
Md  to  be  paid  to  him.  And  so  the  partiet 
have  acted,  for  it  has  been  disposed  of  b^ 
Jtdinson  aecordii^  to  the  defendant's  di* 
rections.  It  ia  ssid,  that  inconvenient  re- 
sults will  follow  from  hoUii^'thia  to  be 
assets,  liable  toi  the  general  distribntioa 
according  to  the  rules  of  law,  and  that  this 
money,  intended  by  the  Chancellor  for 
Mr.  Smedley  and  Mr.  Jones,  will  be  inter- 
cepted in  that  case  by  creditors  of  the  es- 
tate of  higher  degree.  If  the  estate  be 
insolvent,  it  will  be  so ;  but,  in  that  case, 
these  gentlemen  had  only  to  apply  to  the 
Ijord  Chancellor,  who  wotdd  have  aaved, 
in  his  decree,  their  lien  by  a  special  direc- 
tion. To  troU  Johnson  as  the  trusted  for 
llie  other  twd  solicitors,  will  involve  the 
case  in  great  ^flSculUea.  In  the  jrst  places 
he  will  Toae  his  own  lien  in  part,  or  dae 
be  trustee  for  the  surplus  only.  Now, 
surely  the  Chancellor  could  not  mean,  in 
making  him  trustee,  to  give  him  a  prefer- 
ence over  the  otlier  solioitora.  Secondly, 
if  trustee,  Ite  must  be  trustee  for  the  estate 
as  to  the  surplus,  in  case  the  other  solici- 
tors have  been  previously  paid,  either 
wholly  or  in  part,  and  then  be  cannot  safely 
pay  over  the  residue  to  the  other  solicitors 
without  taking  the  account  between  them 
and  the  estate.  How  is  he  to  do  that  ?  Is 
it  rcascmabU  to  suppose  that  the  Chancellor 
meant  thia  decree  to  be  the  foundation  for 
otber  two  suits  in  equity  T  Or,  if  this  be 
mcm^  had  and  received  to  the  use  of  the 
other  stdicitors,  how  mack  is  so  teoeived  t 
It  is  impossible  not  to  see  that  these  ap- 
parently inconvenient  consequences  must 
follow,  if  we  ahould  depart  from  the  plain 
words  of  the  decree,  and  if  we  do  not  liold 
it  to  mean  an  award  of  a  given  sum  of 
money  to  the  defendant  for  bis  costs,  aa 
the  representative  of  Jane  Carter,  but  to 
be  paid  to  Johnscm,  in  order  that  Johnson 
might  retain  thereout  the  amount  of  his 
own  bill,  and  pay  over  the  balance  to  the 
defendant  himself,  as  an  indemnity  to  the 
estate  for  the  liabilities  incurred  in  the 
suit  with  the  otfier  two  solicitors.  If  so, 
then  this  anrplus  ia  asseu  in  his  hands. 
,  .  But  thim  there  is  another  question,  wba- 
tfaer  the  whole  of  die  surplus  be  assets 
which  fall  within  this  i^reement.  And  as 
to  that,  I  tbuik  that  only  the  portion  re- 
ceived by  Johnaon  mm^pieaUjf  to  th« 
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agrecunent,  is  within  the  terms  of  theagvee* 
ment;  that  amount  was  84/.  ft/.  Sd, ;  and 
to  this  extent  I  think  the  defenduit  waa 
responHble.  And  ib  is  satisfactory  to  me 
to  find  that  this  view  of  the  law  meets  the 
•xaet  justice  of  this  case :  for  if  Smedley 
l»d  proceeded  in  his  original  suit,  he  wouldi 
as  a  jadgmeat  ereditori  have  obtained  a 
preferowe.  and  the  agreement  of  the  de* 
nndantonlygiTeahim  the  sBmeadranta^ 
If  the  defendant,  in  wo  agreeing,  has  placed 
himself  in  a  disadvantageous  situation  at 
to  other  creditors,  it  is  his  own  fault  for 
not  letting  tlie  law  take  its  course  in  the 
case  of  an  insolvent  estate.  I  think/  there*- 
lore,  that  there  should  be  a  new  trial. 

Parke,  B. — In  tiiis  rase,  the  plaintiff 
had  a  claim  on  Jane  Carter,  the  defendant's 
testatrix,  for  a  bill  of  costs  of  3l7i.  odd^ 
and  having  brought  an  action  thereon 
i^inst  the  defendant,  which  was  at  issue 
and  stood  for  trial,  an  agreement  was 
entered  into  between'  the  plaintiff  and  tba 
defendant,  1^  whiah,  ia  consideration  of 
the  plaintiff's  withdrawng  the  record,  the 
defendant  promised  to  pay  lOOt.  in  part, 
and  the  residue  whenever  assets  of  Jane 
Carter  should  come  into  his  hands.  Thia 
agreement  was  the  subject  of  the  present 
ution,  and  the  pleadings  raised  the  single 
question,  whether,  after  the  making  of  diat 
i^eement,  any  such  assets  had  come  to  the 
hands  of  the  defendant.  On  the  trial,  my 
Lord  Chief  Baron  was  of  opintoa,  tbat 
there  was  no  proof  of  that  &et,  and,  disre^ 
fore,  directed  a  nonsuit. 

Upon  the  argument,  on  a  rule  aut  for  a 
aew  trial,  the  crnly  quesdon  was,  whether 
a  sum  of  B\Sli  lis.  8<{.,paid  by  order  of 
4ibe  Court  of  Chaaceiy  to  Mr.  Johnson,  the 
Bolicitor  of  tbe  defendant,  or  any  part  of  it, 
was  assets.  It  seems  to  nie  that  a  part  of 
that  sum  was  assets. 

In  order  to  understand  the  question,  it 
is  not  necessary  to  give  more  than  a  short 
outline  of  the  Chancery  suit.  It  was  in- 
stitHted  originally  by  Jane  Carter,  against 
the  executors andlegateesof  annuities  under 
the  will  of  her  fa^er,  for  the  purpose, 
amongst  other  things,  of  having  her  rights, 
and  those  of  the  other  l^^tees,  declared, 
and  for  an  account  of  the  testator's  estate. 
The  suit  was  afterwards  revived  againat 
die  repreaentatives  of  some  of  the  defen* 
Janta,  and  by  Uie  now  defendant,  as  exe* 


aiter  of  tiie  plalndff;  some  of  the  defen- 
dants and  tbe  plaiBtiff  baving  died  daring 
the  progress  of  the  auitf  and  in  183S,  a 
decretal  order  was  pronoooced  by  the 
Master  of  the  Rollsy  deelarii^  the  rights 
of  the  parties,  and  ordering  that  tbe  Mastet 
should  aetde  tbe  costs,  (barges,  and  ex^ 
penseaofall  the  partita,  and  tbat  die  aaawt 
ivfaen  taxed<»dsrttl<dyd«wM  be  pasi  iM 
of 'tbe  Aid  fci-baqHtfifcHfc>l>nasiM|tk«Mbii 
ner : '  tin  phiiftiffv  vM^'  «■>  If  v..  Jiihtfllii 
his  af^eEtHHif'and  the  costs  of  die  diSerent 
defendants  to  their  respective  solicitors, 
(naming  them,)  and  if  tlie  riintl  was  in;?uf- 
ficient,  tiie  balance  was  to  be  paid  by  tfie 
receiver  of  tlie  esuites  to  tbo  diDfTttu 
solicitors,  in  proportions  to  be  settled  by 
the  Master.  And  it  was  also  declared, 
that  the  costs  ought  to  be  bc*ne  by  the 
several  persons  interested  in  the  annuities 
beqneathed  b^j^  testator's  will,  and  the 
residuary'  ettM^9(ul'  the  testator,  and  tbe 
personal  ^  iBUiMiajaliiaea  ofc^ww^  the 
pavBooa^ira  ■iihiMiiid:  wistefc'HWjA  w*» 
a^jb  •ad'iiMpv^portipa' te^dw  'AmnvkMtfnt 
dfelr  ifeiteral  annuities  and  ahaiea  of^ka 
residue;  so  that  the  partiea  contribute  fa 
the  fund  in  different  proportions  than  those 
of  tbe  expenses  actually  incurred  by  them 
respectively  in  the  suit.  Many  other  di- 
rections were  given,  immaterial  to  tbe  pre- 
sent purpose. 

The  Master  taxed  the  costs  of  the  plain- 
tiff in  equity^  the  now  defendant,  at  6784 
gfciftAti'yMsUant  to  this  order,  and  after- 
wards there  was  paid  to  Mr.  Johasoa  for 
those  costs,  out  of  the  fimd  in  ooart,  486t 
3».  lid.,  and  by  the  deceiver,  «t  a  subse- 
quent date,  13^.  &i;  9dj,  and  after  Ifae  dMe 
of  Uifl  agreement;  UL  «s.  8d:  The  bitt  af 
costs'  so  taxed  was-  made  up  ef  fihe  eoattf  bf 
Jane  Carter  in  lier  lifetimeh'«i4llW|li4liib 
first,  Mr.  Jones,  and  afterWaede  tbe  JmN^ 
t^,  as  her  solicitora;  and  of  die  now  de- 
fendant's costs  as  exeoKor,  who  bad  en- 
ployed  Mr.  Johnson.  Tbe  question  is, 
whether  any  part  of  that  sum,  so  received, 
was  assets  received  by  the  defendant. 

For  the  purpose  of  having  a  dear  un- 
derstanding of  this  quesdon,  it  is  necessary 
to  bear  in  mtnd  what  the  reladve  situatiOB 
of  solicitor  or  attorney  and  party  is,  as  to 
costs.  The  party  employa  die  aolicitw, 
whose  remedy  for  tbe  bill  of  costs  is  against 
hia  employer,  by  an  acdon  fer  hia  wwk. 
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Ubonr,  and  skji\,  whkh  Uei  equally,  if  the 
s^citor  hiis  done  hia  dutyi  whatsoever  the 
event  of  the  suit  be.  He  has  a  lien  upoBi 
bat  no  interest  in,  the  aasta  recovered. 
Xheae  oostSr  whidi  are  payable  from  the 
adverse  side,  are  only  by  way  of  an  indem* 
»^  to  the  -party,  for  the  costs  incurred  by 
biui  aad  me  receipt  of  tbem  by  the  par^ 
in  no  way  afleets  tbe  r^t  of  action  of  thd' 
attoney  or  aolicilsr,  could  not  ana 
bis  client  for  money  had  and  rocdvad.  It 
it  wholly  immaterial  to  the  r^t  of  action 
•f  die  selideDr  agunst  the  cheat,  whether 
the  dient  has  toeeived  casta  from  the  sdr< 
Verse  side  or  no^aad  wbeUy  immaterial  to 
the  right  of  thr  party  to  recover  his  «Mti 
from  his  antagonist,  whelber  ,  the  'party 
bas  paid  them  to  his  8<^ioitor  or  not. 
Upon  these  podnta,  I  apprehend  there  iq 
no  doubt. 

-  thereforei  a  -person-  recover  a  jndg^ 
meat  at  law  far  his  cUbt  and  coats,  botii 
beeocae  a  duty  p^able  to  him  ;  aaU  if  be 
dia^  bodi  are  payable  to  his  executor,  and 
are  assets  wfaen  received  by.  him  {  but  if 
the  .attorney  employed  by  Jie  deeenaed  ss 
napaid,  he:retBias  a  lien  on  the  ju^;mani 
ibr  his  unpaid  cosat  -  If  the  teaiator  ne* 
cover  a  judgment  for  debt  and  costs,  and 
his  executor  sue  oiit  a  aci»fa.  upon  that 
}bdgment,  the  dfebt-aud  obsts  due  to  i3a» 
testator  are  assets  when  received  :  die  sunt 
due  for  costs  tOrlthe  exedutor,  ik  only  by 
way. of  idderonily  to  faiBsaelf,  and  ia  Mt 
assets.  Upon  this  part  of  the  ea8e,.alu»1 
conceive  that  no  doubt  exists. 

But,  not  only  are  debts  oc  duties,  to 
which,  a  deceased  had  a  rqght  of  action,  and 
which  come  to  the  exeoator'a  liands,  assets, 
bat'alao  sudi  thii^  as  eoau  to 'die  cxeoa- 
bv  by  reakm  of  faise«catorsbip.  slthwigfa 
tb^  were  never  vested  in  right  or  poeses- 
■on  in  die  testator. 

Tbenftiiev  aMwt^  the  tcetatrix  had  no 
decree  tot  costs  in  this  case,  the  amount 
decreed  to  be  paid  oat  of  the  fund  to  the 
eiieoator,  in  thst  dwracter,  by.  way  of  in-* 
demnhy  for  tlw  costs  imiurred  by  the  tes- 
tatrix and  himkelf  (for  such  is  the  real 
nature  of  the  trflnssctisn)  would,  so  far  as 
related  to.  the  costs  of  the  testatrix,  be  as- 
sets when  received  by  the  executor;  and.  if 
thedecrtt  had  directed- the  amoont  of  the 
lestattix's  costs  to  be  |nid  torthe  executor, 
and  they  bad  been  paid  to  the  defendant, 


diere  would,  I  conceive,  have  been  no  doi^ 
but  that  they  would  have  been  assets. 

The  doubt  which  has  arisen,  is  created 
entirely  by  the  language  of  the  decretal 
order,  which  directs  the  plaintiff's  costs  to 
be  paid  to  Mr.  Johnstm,  his  solicitor :  and 
it  is  contended,  that  this  has  the  effect  of 
making  him  a  trustee  for  both  the  solictors 
employed  by  the  testatrix ;  and,  therefore, 
the  receipt  by  him  is  no  receipt  by  Mr. 
PhilpoC  die  defendant.  But  I  cannot  see 
any  proof  of  such  intention  in  any  part  of 
thin  decretal  oiidar.  Primd  facie,  where  a 
fdaindflT's  oost^  or  any  o^r  san  due  to 
him,is  ordered  to  be  paid  out  of  a  fond  in 
court  to  his  solicitor,  1  should  say  the  only 
rebson  ia,  because  the  solictor  is  tike  per- 
son, w&e  rfprnm/a  the  litigsnt  -party /or 
all  pttrfoset^  before  the  Court,. and  is  the 
person  to  whom  the  actual  payment  by  the 
Court  would  be  made;  and  the  only  coo- 
sequence  of  such  an  order  is,  that  if  the 
toliciter  be  uiqiliid  for  the  costs  of  the 
cause,  or  have  any  other  demand  On  hia 
client,  he  has  a  more  efiecbud  mode  of 
secarmg  his  lien,  for  be  -may  retain  this 
amount  of  such  costs  or  demand  nut  of  the 
money  reoeivM  by  him.  There  is  nothing 
in  this  case  to  shew  that  more  was  intend* 
ad  than  a  payment  of  a  part  of  the  fund  in 
court  Co  die  solicitoi',  as  rcfmsenCing  the 
party.  The  solicitors  employed  by  the 
testatrix,  were  not  before  the  Court ;  they 
have  not  applied  to  have  any  part  6f  the 
amount  to  be  taxed  ibr  oosts^  se<tered  oc 
appro|iriated  for  their  use,  on  the  ground 
that  they  could  imt  obtain  from  their  own 
elient,  or  her  representaxiTs^  the  aasoont 
due  to  them  for  their  kbowt  and  skill  ib 
oonducting  die.suit'in  an  eariier  staae. .  If 
they  had,  the  Court  would  have  de^  wbb 
the  applieatitm  as  it  thought  eqaitaUa  t 
but  it  aeems  to.me  fo  be'  a  very  foned  ecnn 
stroetioa  of  each  aii  order  aa  this,  to  aayt 
dnt  the  Coart  meant  to  protect  the  interest 
of  persons  who  hwl  never  soughtproteetioh, 
and  who,  it:  may  be  presamed,  never  wattf« 
ed  it ;  for,  as  Uiey  had  ceased  to  be  the 
solicitors  employed,  they  would,  primd 
Jkeie,  be  taken  to  have  been  either  paid  of 
satisfied  by  their  own  dient  the  amount  of 
their  demand,  or  to  have  been  content  to 
look  to  the  personal  reaponalbility  at  tfaaf 
client  for  iL 

.  The  conckmen,  tberefiir^>  to  which  I 
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come  H,  that  all  the  money  received  hy 
Johnson,  over  and  above  what  paid  the 
amount  of  his  own  hill,  was  received  on 
account  of  the  executor,  and  was  equiva- 
lent to  a  receipt  by  him  in  point  of  law : 
and  for  that  amount  the  defendant  would 
have  been  responsible  as  executor  in  an 
ordinary  action,  and  liable  in  this  action, 
on  his  special  agreement,  for  whatever 
Jobnion  received  over  ajid  above  the 
amount  for  which  he  had  a  lien,  after  the 
date  of  the  agreement  on  which  the  acticm 
was  brouglu :  for  he  is  bound  by  ibaC 
agreement  to  apply  all  future  assets  re- 
ceived by  him  to  the  payment  of  theplah^ 
tiff's  demand  only.  But  without  doubt,  any 
part  which  Johnson  paid  over  to  the  de- 
fendant Philpot,  either  actually  or  con- 
structively, by  payment  on  account,  (and 
of  this,  from  my  Lord's  note,  there  ia  evi- 
dence for  the  consideration  of  the  jury,) 
would  be  assets. 

If  it  should  appear  that  Johnson  had 
i^reed  with  the  platntiflT  Smedley  or  Jonea, 
in  such  a  way  as  to  preserve  their  respec- 
tive liens  on  the  papers,  given  by  the  act 
of  the  teatMrix,  in  the  same  manner  aa  if 
they  had  ecmUnned  to  have  diem  up  to  the 
time  of  the  receipt  of  the  money,  (suppos- 
ing this  could  have  been  done,)  then,  in- 
deed, the  amount  for  which  such  Hens 
existed  would  be  a  charge  on  the  fund, 
created  by  the  act  of  the  testatrix  herself, 
and  the  balance  only  (if  any)  after  satisfy- 
ing such  liens,  would  be  assets.  But  it  it 
enough  to  say,  for  the  present,  that  no 
such  agreement  was  made  out  in  point  of 
•videnee.  I  think,  therefore,  that  the  rule 
diould  be  absolute  for  a  new  trial. 

Loan  Abinobr.  CB. — ^The  declaratioa 
was  upon  a  special  contract,  hearii^  date 
the  Uth  of  December  18S4,  whereby,  in 
eoDsideration  of  the  fAslntiff  withdrawing 
a  record  in  an  action  then  pending  agamst 
the  defendant,  as  executor  of  Jane  Carter, 
the  defendant  undM-took  to  pay  100/. 
then,  and  to  pay  the  further  demand  which 
the  plaintifF  had  against  Jane  Carter,  de- 
ceased, out  of  the  first  assets  of  Jane 
Carter,  which  shoeld  come  to  his  hands. 
It  then  averred,  that  asarts  had  come  to 
bis  hands,  and  assigned  a  breach  of  non- 
payment. The  defendant  pleaded  that  no 
asseu  had  come  to  his  handa  since  the 
agTcementt'  upoo  which  issue  wu  joined. 


There  was  also  a  plea  of  non  anumpnt^ 
on  which  the  plaintiff  proved  Ae  cootnwt 
as  alleged,  which  was  made  and  dated  ISth 
December  1SS4.    It  appeared  that  Jat 
Carter,  to  whom  the  defendant  was  excev> 
tor,  liad  filed  a  bill  in  equity  tweaiy^era 
years  ago  fiir  takii^^  the  acooont  sod  ^ 
tribntii^  the  estate  of  •  deceased  persoo, 
in  which  abe  had  an  interest  as  one  of  ^ 
next-of-kin  among  whan  the  estste  of  the 
testator  was  to  be  divided,  after  the  pay* 
ment  of  rarums  incurobranees.  The  plaiB* 
tifi*  had  been  employed  as  her  soSdtor 
during  part  of  the  proceedings,  but,  fn 
some  reason  which  did  not  appear,  bad 
given  up  the  suit,  which  had  been  trau* 
(erred  to  another  solicitor,  Mr.  JohDsoa, 
ia  her  lifetime,  who  conducted  it  to  tbe 
period  of  tlie  decree  in  I-S3il.  Tbe 
tiff's  bill  had  not  been  paid  when  be  tnuw- 
ferred  the  papers  to  Mr.  Johnson.  Jute 
Carter  died  in  prison  a  few  moothi  after 
Mr.  Johnson  became  her  solicitor,  lesvisg 
DO  property  or  claim  to  any  property,  ea* 
eept  that  which  might  be  expected  apm 
the  reault  of  the  airit  in  eqoity,  in  caw 
there  should  be  any  aurplus  of  the  lesb* 
Urr'a  estate  to  be  divided.   The  defendaot 
Philpot,  as  her  executor,  filed  a  biO  of 
revivor  to  continue  the  anit,  which  mi 
conducted  for  him  also  by  Johnaon.  A 
final  decree  waa  made  in  the  soit  some 
time  in  18J13,  by  which  certain  somi  of 
money  were  ordered  to  be  paid  into  tbe 
Bulk  to  the  account  of  the  Accouotaat 
General,  as  part  of  the  testator's  estate;  s 
receiver,  who  bad  been  before  appoiaied, 
was  to  continue  to  receive  certain  anaoi* 
ties  and- leasehold  rents,  part  of  the  eswe^ 
and  a  certain  leasehold  intereat  was  to  W 
sold.    It  appearwl  by  tbe  redtala,  that  dM 
estate  was  liable  to  varioaa  inennibraiieiB, 
which  need  iwt  be  specified,  which  were 
all  to  be  satisfied  bcfiire  any  aurirfos  tam\A 
be  divisible  amongM  the  next-of-kn.  It 
appeared  aUo,  that  one  of  tlie  parties  to 
the  suit,  who  was  directed  to  pay  maoey 
into  the  bank,  had  also  employed  Mr. 
Srat-dley,  the  plaintiff,  ai  his  solicitor,  avl 
had  paid  his  bill  of  costs,  aihoeati^  to 
about  181.    Tbe  decree,  iherelbre,  direct- 
ed that  this  party  should  deduct  from  the 
amount  he  was  to  brmg  in.  the  bill  of  costs 
so  paid.    The  decne  then  directed  that 
the  Master  should  lax.  the  cost*  of  all  die 
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{Mrties.  and  that  out  of  the  fund  in  court, 
if  BuflBcifiit,  the  Accountant  General  should 
pay  to  Mr.  Johnson,  the  plaintifTs  solicU 
For,  the  plaintiff's  costs,  and  to  the  other 
ultcitorB  respectively,  their  costs;  and  if 
the  fund  in  court  were  not  sufficient  for 
that  purpose,  then  the  rcceirer  was  ordered 
to  supply  the  deficiency  out  of  any  funds 
which  lie  might  thereafter  receive,  or  it 
waa  to  be  supplied  out  of  any  further 
Aioda  that  might  arise  from  the  teatatbr's 
e«t«te,  when  sold  and  broQ^it  into  court ; 
tad  after  pavment  of  these  eoatt,  the  de* 
crec  dupceted  that  the  Aceonntant  General 
should  pay  the  incumbrances,  debts,  and 
legacies  out  of  the  same  funds,  as  far  as 
they  would  go,  and  in  case,  after  payment 
of  all  these  charges,  any  surplus  should 
reraaw,  the  same  was  to  be  divided  into 
two  portions,  one  of  which  was  to  be  paid 
to  the  defendant  Philpot,  Uie  plaintiff  in  that 
suit,  as  the  personal  representative  of  the 
original  plaintiflP,  Jane  Carter,  who  was  en* 
titled  to  the  same  as  one  of  the  next*of-kin. 

It  appeared  in  evidence,  that  the  bill  of 
jcosta  of  Mr.  Jones,  the  first  solicitor  em- 
ployed by  Jane  Carter  in  that  suit,  and  the 
bill  of  costs  of  the  plaintiff,  Mr.  Smedley, 
had  been  placed  before  the  Master  by  Mr. 
Johnson,  the  then  solicitor,  along  with  hb 
own  bills,  and  the  whole  together  had  been 
uxed  at  the  sum  of  678/. :  and  that  the 
fund  in  eonrt,  with  the  addition  of  certain 
sums  since  paid  by  the  receiver,  was  not 
sufficient  to  satisfy  all  the  claims  of  difTer- 
tnt  parties  to  the  suit  for  costs.  It  was 
clear,  however,  that  if  all  the  taxed  bills 
were  reduced  rateably,  a  certain  amount, 
it  was  said  186/.,  would  be  ascribed  to  tbe 
bill  of  the  plaintiff.  Mr.  Johnson,  the 
solicitor,  received  the  rateaUe  portion  due 
upon  taxation  of  the  bills  presented  by 
himt  and  some  further  payments  <rom  the 
recmver,  and  would  have  paid  the  plaintiff 
Smedley  his  portion,  had  not  the  defen- 
dant, aa  he  alle^,  prevented  him,  by 
stating  that  Smedley  had  an  action  pending 
against  him.  He  had  therefore  paid,  by 
the  plaintiff's  desire,  to  another  solicitor 
of  die  name  of  Jonn,  who  had  preceded 
Mr.  Ssiedley  in  the  suit,  the  surplus  of 
what  satisfied  his  own  bMl  out  of  the  monies 
he  received  from  the  Accountant  General, 
and,  as  he  sai4>  had  accounted  to  the  de- 
fendant for  the  payments  .since  made  by 
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the  receiver.  Whether,  by  accounting  to 
him,  he  mesnt  that  he  had  paid  the  money 
to  him,  or  paid  it  to  others  by  his  order, 
did  not  appear;  but,  it  .ippeared  that  since 
the  date  of  the  agreement,  I  Stb  of  Decem- 
ber 1834,  Johnson  had  received  two  sums 
from  the  receiver,  amounting  to  84/.  8x.  8d. 
■  Upon  this  state  of  facts,  the  plaintiff's 
counsel  contended  that  such  portion  of  the 
fimds  which  Mr.  Johnson  had  received  for 
costs  under  the  decree,  as  was  the  rateable 
portion  of  the  taxed  costs  of  the  plaintifl^ 
were  assets  of  Jane  Carter,  and  were  in 
the  hands  of  the  defendant,  because  die 
receipt  of  his  attorney  was  his  receipt.  I 
thought  that,  under  the  circumstances  of 
this  case,  Mr.  Johnson  received  this  money 
on  behalf  of  the  plaintiff  Mr.  Smedley,  and 
not  on  behalf  of  the  defendant ;  and  that 
being  no  part  of  the  testator  Jane  Carter's 
estate,  nor  a  sum  to  which  she  had  any 
claim  or  (ttle,  it  was  not  assets  in  her  ex- 
ecutor's hands;  and  directed  a  nonsuit,  to 
set  aside  which,  this  rule  has  been  granted. 
.  It  is  very  true,  that  the  plaintiff  is  fiiirlj 
entitled  to  have  the  benefit  of  that  portion 
of  the  taxed  costs  which  is  ascribable  to 
his  bill:  but  the  question  wliether  that 
sum  was  assets  of  the  testatrix  in  the  hands 
of  the  defendant,  is  not  to  be  tried  by  that 
criterion ;  but  it  is  to  be  decided  in  the 
same  manner,  and  upon  the  same  princi- 
ples, as  if  any  other  creditor  of  the  testa- 
trix had  brought  an  action  against  him  aa 
executor,  and,  upon  a  plea  of  no  assets, 
had  given  these  fscts  in  evidence  to  prove 
assets.  If,  for  example,  a  creditor  on  a 
bond  had  brought  an  action  against  the 
defendant  as  executor  :  if  this  sum  be  not 
assets,  such  bond  creditor,  upon  a  plea  of 
no  assets,  would  not  have  been  entitled  to 
a  verdict ;  but  if  this  sum  be  assets  in  the 
executor's  hands,  then  he  would  be  entitled 
to  a  verdict,  even  thuugh  Mr.  Johnson, 
the  solicitor,  bad  paid  the  whole  sum  to 
Mr.  Smedley,  as  he  ought  to  have  done. 
The  executor  could  neither  protect  himself 
by  a  plea  of  no  assets,  nor  by  a  plea  of 
plene  admimtlratntt  as  he  could  not  justify 
the  payment  to  Smedley,  a  creditor  by 
simple  contract,  whilst  the  bond  remained 
unsatisfied. 

It  has  been  contended,  that  the  decree 
in  this  case,  directing  costs  to  be  paid  to 
the  plaintiff^s  solicitor,  is  like  a  judgmrM 
8T 
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at  Inw,  which  includes  the  costs  as  part  of 
the  debt  recovered,  though  the  plaintiff 
may  not  have  paid  the  costs  taxed  to  hts 
attorney.  In  (hat  case,  it  cannot  be  denied 
that  all  the  money  due  upon  the  jud^ent 
is  a  debt  due  to  the  plaintifT;  nor,  if  he 
dies,  (hat  his  personal  representative  alone 
could  have  a.Mcire  Jacias  upon  the  judf^- 
ment ;  nor,  that  the  sum  received  by  him 
upon  that  judgment,  including  the  unpaid 
costs  of  the  attorney^  would  be  assets  of 
,  the  decessed  in  his  hands.  And  it  has 
been  said,  thqughthe  testatrix  did  not  pay 
the  coats,  yet,  by  the  decree  of  the  Court, 
she  or  her  executor  became  entitled  to  re- 
ceive them,  as  if  she  had  paid  them. 

Now,  if  this  had  been  a  decree  in  favour 
of  the  testatrix,  with  costs  to  be  paid  by 
the  defendants  in  equity,  to  her  executor, 
as  between  party  and  party,  there  might 
be  some  analogy  to  the  case  of  a  judgment 
at  law;  but  this  is  the  case  of  a  suit  to 
administer  the  estate  of  a  person  deceased, 
in  which  there  are,  properly  speakin<;,  no 
hostile  parties.  In  such  a  suit,  the  Court 
first  make  a  decree  that  the  personal  re- 
presentatives of  the  deceased  shall  come 
to  an  account  before  ihe  Maater.  Upon 
the  Master's  report,  or  upon  the  answer, 
if  the  funds  are  admitted,  the  Court  orders 
the  funds  in  hand  to  be  thought  into  court, 
and  when  all  proper  parties  are  before  the 
Court,  and  all  claims  are  duly  investigated 
and  ascertained,  a  6nal  decree  is  made  for 
the  distribution  of  tlie  funds.  It  is  most  usual 
in  such  cases  to  direct  that  the  costs  of  all 
parties  shall  bu  taxed  as  between  attorney 
«nd  client,  and  paid  out  of  the  corpus  or 
fund  in  court,  or  within  the  controul  of  the 
Court,  but  it  is  by  no  means  necessary,  or 
a  matter  of  duty,  that  the  Court  should  do 
so.  Costs  of  all  kinds  are  in  the  discretion 
of  a  court  of  equity.  No  party  has  any 
right  or  interest  in  them  till  the  order  of 
the  Court  is  pnmounced,  and  then  the  costs 
are  to  be  paid  only  to  a  person  designated 
to  receive  them  by  the  order  or  decrre. 
The  Accountant  Gent-ral  can  pay  them  to 
no  other  person.  If  they  are  ordered  to 
be  paid  to  the  plaiotifTs  solicitor,  he  cnn-f 
not  pay  them  to  the  plaintiff ;  and  ctce 
tiersd,  if  to  the  plaintiff,  he  cannot  pay 
them  to  the  solicitor.  Moreover,  the 
Court  will  permit  any  solicitor  in  the  suit 
or  party,  on  motion  or  by  petition,  to  sug- 


gest the  interest  he  may  have  in  any  order- 
or  decree  the  Court  may  be  disposed  to 
make  regarding  cosu.  For  example,  in  ■ 
long  pending  suit,  where  there  have  been 
several  solicitm,  or  several  successive 
parties,  the  Court  will  hear  applicaticma 
from  the  solicitors,  or  from  the  represen- 
tatives of  deceased  parties,  for  the  purpose 
of  modifying  the  decree  for  costs,  so  as  lo 
prevent  their  falling  into  hands  not  entitled 
to  them.  If  a  solicitor  has  given  op  the 
Buit  without  receiving  his  costs,  and  does 
not  choose  to  trust  his  eoeeessor,  the  Court 
will  alkiw  him,  on  petition,  to  hiterveae, 
■o  as  to  make  the  costs  doe  to  Inm,  pay- 
able to  him  only,  and  iMt  to  the  party  or 
his  present  solicitor.  Or,  if  tfae  bill  of 
that  solicitor  has  been  paid  by  the  existti^ 
party,  or  by  a  deceased  party,  whose  per- 
sonal representative  he  is,  the  Court  wiH, 
upon  a  proper  su^estion,  direct  tMat  por- 
tion of  the  cosu  to  be  paid  to  the  party 
himself,  whilst  the  remainder  ia  paid  to 
his  solicitor. 

In  the  case  now  in  question,  it  is  dear 
that  Mr.  Smedley  delivered  up  the  papers 
in  the  suit  to  Mr.  Johnson,  without  pay- 
ment of  his  bill  by  Jane  Carter ;  but,  in- 
stead of  intervening  before  the  finid  decree, 
by  a  petition,  that  the  costs,  if  any  should 
be  allowed,  might  pro  tanto  be  paid  to  him, 
his  bill  was  laid  by  Mr.  Johnson  before 
the  Master,  as  well  as  Mr.  Jones's,  the 
first  solicitor,  to  be  taxed,  t<^tlier  with 
his  own,  as  the  costs,  not  of  the  plaiadff 
Mr.  Philpot,  but  of  .ill  the  plaintiff  from 
first  to  last  in  the  suit ;  and  the  decree 
directed  that,  wlien  taxed,  they  should  be 
paid,  not  to  the  plaintiff  in  equity,  but  to 
Mr.  Johnson.  A  court  of  equity,  in  sniti 
of  this  nature,  when  it  thinks  proper  to 
direct  the  cents  out  of  the  fund  in  comt, 
Is  especially  careful  of  the  interest  of  the 
solicitor,  and  will  therefore  dways  direct 
the  costs  to  be  paid  -  to  him,  anieaa  upon 
some  special  apjtlication  it  should  appear 
that  he  has  been  already  paid,  in  which 
case,  the  cosu  so  psid  to  him,  are  directed 
to  be  repaid  out  of  the  fund  to  the  party. 
I'his  very  decree  furnishes  an  example  of 
that  nature,  where  one  of  the  acconntii^ 
parties  having  paid  18/.  to  Mr.  Smedley, 
upon  some  incidental  proceeding,  is 
rected  to  deduct  that  sum-from  the  noney 
he  is  to  bring  into  court. 
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The  quealion  then  it,  in  wliat  capacity 
did  Mr.  Jobnton  receive  that  part  of  the 
costs  which  were  taxed  in  respect  of  the 
plaintiff  Smedley'i  bill  ^  That  he  did  not 
receive  it  aa  his  own  is  quite  clear — tliat 
he  miide  use  of  the  materiali  and  docu- 
nents  of  Mr.  Smedley  to  obtain  it,  is  quite 
clear — and  it  is  equally  clear  that  he  used 
those  materials  and  documents  for  tliat 
purpose,  by  Mr.  Smedley's  authority. 

It  appears  to  me,  therefore,  that  he  re- 
ceived the  money  to  the  use  of  Mr.  Smed- 
ley,  without  whose  authority,  expressed  or 
implied,  he  could  not  have  received  it  at 
all.  The  fallacy  of  the  argument  on  the 
other  aide,  appears  to  turn  upon  the  sup- 
|H»ition,  that  Jane  Carter,  the  deeeated,  had 
«  her  ^ttime  «ome  «or<  of  interett  in  these 
cottB,  Mcause  she  was  indebted  to  her  at- 
torney in  respect  of  them,  and  that  this  in- 
terest became  vested  in  the  plaintiff  as  her 
personal  representative.  But  she  had  no 
anch  interest — she  had  no  inchoate  right 
to  costs  out  of  the  fund  in  court :  it  was 
purely  in  the  Judge's  discretion  whether 
the  costs  incurred  by  her  should  be  paid 
out  of  that  fund,  or  not  paid  at  all ;  or 
even  whether  the  costs  of  other  parties 
should  not  be  paid  by  her,  or  out  of  her 
assets,  if  she  had  any.  It  could  not,  there- 
fore, be  said,  (ill  the  Chancellor  pronounc- 
ed his  decree,  that  any  person  had  a 
right  to  receive  those  costs,  or  an  inchoate 
interest  in  them.  As  Jane  Carter  had  no 
such  right  or  interest,  none  such  could  vest 
in  her  personal  repreaentative.  If  she  had 
actually  paid  Mr.  Smedley'a  bill  in  her  liie- 
time,  or  if  the  executor  had  paid  it  oat  of 
her  assets,  he  might  Iwve  received  the 
amount,  at  the  discretion  of  the  Chancellor, 
to  replace  tliat  part  of  her  estate,  by  an 
oi^er  to  have  them  paid  to  himself,  or,  if 
he  permitted  the  order  to  be  made,  to  pay' 
them  to  his  solicitor.  Mr.  Johnson  would, 
in  that  case,  have  received  them  to  his  use 
as  executor,  and  been  liable  to  account  to 
him  for  them.  Then,  indeed,  the  amount 
of  those  costs,  when  paid  either  to  the 
executor  or  his  solicitor,  wotdd  have  been 
assets  of  Jane  Carter  in  his  hands ;  not 
upon  the  ground  that  they  wt-re  a  debt 
4ue  to  her,  or  that  she  had  left  to  iiim  any 
claim  or  interest  which  she  had  in  them, 
because  it  pleased  the  Chancellor  to  order 
that  the  portion  of  her  estate  which  had 


been  so  expended,  should  be  replaced  out 
of  the  funds  to  her  executor.  But  as 
neither  he  nor  Jane  Carter  had  ever  paid 
these  costs,  Mr.  Johnson,  who  alone  could 
receive  them  from  dte  Accountant  General 
under  the  decree,  lield  them  for  the  person 
who  was  entitled  to  them,  and  that  person 
was  Mr.  Smedley,  for  whose  use  the  Clian- 
cellor  intended  them  to  be  paid.  Perhaps 
the  best  mode  of  illustrating  this  argument 
is,  to  suppose  that  the  facts  as  they  here 
appear  had  been  brought  by  a  petition  from 
the  defendant  Philpot  before  the  Chancellor, 
stating  that  part  of  the  costs  of  the  plain- 
tiffin  the  suit  consisted  of  a  bill  still  due 
to  Mr.  Smedley,  a  Ibrmer  solicitor  in  the 
suit,  and  pr-aying  that  this  bill  should,  when 
taxed,  be  paid,  to  enable  him  to  satisfy 
Mr.  Smedley.  What,  in  that  case,  would 
the  Chuicellor  have  done?  He  must 
either  have  made  the  order  to  pay  tha 
amount  of  Uiat  bill  to  Mr.  Smedl^,  or  to 
jHiy  it  to  the  plaintiff,  that  he  might  there- 
with discharge  Smedley's  bill — that  is,  to 
th^  use  of  Smedley.  There  would  have 
been  an  appropriation  of  the  sum  by  the 
very  terms  of  the  order  which  directed  it 
to  be  paid.  In  that  case,  would  this  sum 
have  been  assets  of  Jane  Carter,  or  would 
the  executor  have  been  bound  to  pay  a 
bond  creditor  of  hers  in  preference  to  Mr. 
Smedley  ?  The  case,  though  different  in 
form,  is  substantially  the  same.  The  very 
object  and  design  of  the  decree,  that  the 
costs  shall  be  paid  to  the  plaintiff's  solici- 
tor in  the  suit  in  equity,  is,  that  those  costs, 
before  they  come  to  the  hands  of  the  party, 
shall  be  appropriated  to  the  discharge  of 
all  the  unsatisfied  bills  which  have  been 
taxed.  It  is  the  pleasure  of  the  Chancellor 
that  all  the  costs  shall  be  paid  out  of  the 
fund  before  it  is  divided,  and  it  is  also  his 
pleasure  to  direct  that  for  that  purpose  the 
amount  of  the  taxed  costs  shall  be  paid  to 
the  solicitor.  The  solicitor,  therefore,  re- 
ceives it,  not  as  part  of  the  debt  due  to  his 
client,  or  as  a  claim  in  which  his  client,  no( 
having  paid  any  coitf,  has  any  interest,  hut 
for  the  purpose  of  satiaQring  all  the  costs 
which  have  not  been  paid,  and  exonerating 
his  client  therefrom. 

Let  me  suppose  that  Mr.  Johnson  had, 
with  or  without  the  consent  of  the  defen- 
dant, paid  to  Mr.  Smedley  the  portion  of 
the  coats  due  in  respect  of  his  claim,  aitd 
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that  afterwards  a  bill  in  equity  should  be 
filed  by  a  creditor,  to  take  the  accounts 
and  administer  the  estate  of  Jane  Carter, 
and  that  she  had  specialty  as  wtU  ai  simple 
contract  creditors.  I  desire  to  ask  whether 
the  Chancellor  would  charge  tlie  executiw 
with  this  payment,  as  a  misapplication  of 
the  teatatOT*  estate,  to  satia^  a  limple 
contract  creditor,  before  the  debts  on  spe- 
cialty  were  discharged?  It  appears  to  me, 
thai  it  would  be  quite  impossible  he  should 
do  so,  and  that  in  answer  to  an  application 
for  that  purpose,  he  could  not  say  otber-4 
wise  than  that,  Jane  Carter  never  having 
paid  these  costs,  the  decree  was  not  made 
for  the  purpose  of  discharging  any  debt 
due  to  her,  for  none  was  due,  nor  to  replace 
any  sum  which  she  had  expended  in  costs, 
for  she  bad  expended  nothing,  but  sub- 
stantially, if  not  Bpeciffcally,  to  be  applied 
in  the  payment  of  the  bills  of  the  solicitors, 
from  first  to  last,  which  had  not  been  paid; 
Again,  suppose  that  Philpot,  having  no  as- 
sets of  Jane  Carter,  had  psid  Mr.  Smedley's 
bill  with  his  own  money,  can  it  be  doubted 
that  he  would  have  had  a  right  in  that  case 
to  repay  himself  out  of  the  sum  received 
by  Johnson  for  these  costs?  and  yet  if  that 
sum  could  be  considered  assets  in  his  hands, 
it  is  clear  that  as  againsta  specialty  creditor 
of  Jane  Carter,  he  could  not  have  discharg- 
ed himself,  because  Smedley  was  a  creditor 
by  simple  contract  only ;  and  if  an  executor 
pays  with  his  own  money  a  creditor  by 
simple  contract,  though  he  shall  be  allowed 
this,  and  repay  himself  out  of  the  assets, 
as  affainst  creditors  of  the  same  degree, 
yet  he  cannot  apply  the  assets,  when  he 
receives  diem,  in  that  manner,  as  againat 
a  creditor  fay  specialty.  Ag*>i>»  die  pi^- 
ment  or  accounting  by  Mr.  Johnson  to  Air. 
Philpot,  appears  to  me  to  make  no  differ- 
ence in  this  case.  If  Mr.  Philpot  had 
commenced  an  action  against  Johnson  for 
this  money,  it  appears  to  me  that  Johnson 
might  have  defended  himself  by  shewing 
the  facts,  that  he  had  received  the  money 
on  account  of  a  bill  of  Smedley,  which 
had  never  been  paid,  and  that  he  was  ac- 
countable to  him  for  it ;  and  if  Johnson 
might  hare  made  such  a  defence,  the  vo- 
luntary payment  made  to  the  defendant 
does  not  exonerate  him  from  Mr.Smedley'a 
claim. 

Upon  these  grounds  I  retain  my  opinion 


thst  a  nonsuit  was  right ;  not  because  the 
money  ought  not  to  have  been  paid  to  Mr. 
Smedley,  but  because  I  think  it  was  ia 
eflect  sppropriated  by  the  order,  and  the 
circumstances  of  the  case,  to  him,  and  did 
not,  therefore,  form  any  part  of  Jane  Gar- 
ter's aaaeu. 


1858.  ) 

June     f  HOROAK. 

£te»— 29  Car.  2.  c.  7.  *.  1. — Waioer — 
Tender. 

A.  K»t  a  mart  to  By  a  farmtr^  to  beeo* 
oered  by  a  ataiUm  belong'mg  to  him.  The 
contract  and  itg  perJarmaMa  both  took  place 
on  a  Sunday.  B.  afterwards  detmmed  the 
mare,  and  refuted  to  deliver  her  op,  nmleot 
paid  a*  mU  the  feet  dm  wpon  Utai  oceaaum, 
a*  a  certain  earn  eltumed  upon  their  geiteral 
aceoml  i—Held,  JirH,  that  B.  wa$  emUOed 
to  a  lien  for  the  feet ;  tecondly,  that  tmeh  a 
contract  wot  not  void  mthin  timbUe  29  Ccr. 
2.  c.  7.  r.  1 ,  s(  not  hang  one  made  by  B.  in 
the  exercite  of  hit  ordinary  trade ;  thir^y^ 
that  even  if  it  were  txni,  the  contract  haoing 
been  exeeutedf  the  Hen  attached;  fomrtUyt 
thtU  the  claim  made  by  B.to  retain  thewmre 
in  rewpect  of  two  suew,  for  one  ^  wiaeh  the 
Uen  catld  not  he  tupportedj  wat  not  a  waiver 
of  hu  lien  at  to  the  other  wai,  and  did  not 
diipaue  with  the  neeeuUy  ejf  a  tender  ef 
that  mm. 

Trover  for  a  mare. 

At  the  trial,  before  Parke,  B.  tlwdeicaec 
set  op  was  grounded  on  a  claim  of  lievk 
under  the  foUowii^  circumstances.  IW 
mare  had  been  sent,  on  more  than  one  o^ 
casion,  to  the  premises  of  the  deicndaotv 
who  was  a  farmer  in  Saffblk,  to  be  covered 
by  a  stallion  belonging  to  him,  and  the 
charges  on  the  last  occasion  not  beiog 
paid,  the  mare  was  detained.  Demand  of 
restitDtim  was  afterwards  made  on  the 
plaintiflTs  behalf;  and  the  defendant,  in- 
stead of  claiming  a  lien  for  those  cbwges 
only,  insisted  upon  certain  sums  due  on 
another  account,  and  stated,  that  he 
was  determined  to  have  a  general  settle- 
ment. It  was  also  proved,  that  Sunday 
was  the  day  advertised  by  the  defendant, 
and  on  which  the  plaintiff's  mare  was  inp 
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Ttriably  neeind  by  him.  For  Uw  idahi- 
liff  it  wu  argued,  that  no  Ikn  conld  ever 
ociit  in  inch  a  cate :  at  all  evcBls,  not  in 
the  particular  case;  first,  because  the  con- 
tract was  made  on  Sunday ;  and  secondly, 
because  the  defendant,  by  claimiag  a  lien 
for  his  general  balance,  had  waived  his  lien 
in  respect  of  these  particular  charges. 
The  {Jaintifl*  had  a  verdict)  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit. 
ByU*  having  moved  accordingly — 
iu%  and  Qvmin^  shewed  cause.— 
First,  the  nature  tff  ihis  transaction  is  snch 
aa  to  exclude  the  idea  of  any  right  of  lien. 
Such  a  right  IB  diaallowed  in  the  caae  of 
a  livery  sUble>keeper — Judun  t.  £<Ae- 
rM^(l)l  and  it  is  doubtful  whether  it 
extsta  even  in  the  ease  of  a  training'groom, 
notwithatanding  the  labour  he  bestows,  and 
die  increased  value  communicated  by  that 
labotu-  to  the  horse  intrusted  to  him — Ja^ 
cebt  V.  Latour(i).  So,  it  is  doubtful  whe- 
ther a  farrier  has  a  lien  on  a  horse  for 
shoeing  him.  The  assertion,  on  this  point, 
in  argument,  in  Mnsprait  v.  Gregory  {S)^ 
seems  at  variance  with  the  observations  of 
Lord  EUtfBboTougb,  in  BmhforOt  v.  Had' 
jield{4t).  Moreover,  the  inconvenience  of 
exerciung  such  a  right,  may  fairly  be  ang* 
vested  as  one  reason  against  its  existenoe. 
If  the  bailee  is  entitled  to  diis  lien,  the 
amount  due  to  him  would  be  contiuttaHy 
increasiag,  aeeordii^  to  aecnnnlatiM 
af  chai^  for  keep,  in  additicn  to  the  ori- 
ginal sum  due.  Bnan  v.  Wiiter${$)  is 
only  a  Nisi  Prius  decision ;  and  no  other 
can  be  fonnd  to  support  the  present  claim. 
Seoandly,  this  contract  was  made  on  Sun- 
day, and  therefore  void.  The  object  of 
the  statute  29  Car.  St.  c.  7.  a.  1.  will  be 
frosirated,  unless  it  is  made  to  embrace 
cases  like  the  present— parte  MkkUa^ 
ton  (6). 

[Parks,  B.  —The  question  is,  not  whe- 
ther yon  could  recover  on  snch  a  cimtract 
if  executory ;  but  whtiher  this,  which  is 
sonelhii^  annexed  to  the  omtract,  does 

(1)  lCr.&M.743;  s.  s.  >  Law  J.  Rap.  (ha) 
Exeb.  Ml. 

S)  5  Biiw.  130}  a.  e.6Uw  J.  Rep.  CP.  US. 
S)  1  H.  &  W.  6SS ;  s.  e.  fi  Uw  J.  Rep.  (na) 
Each.S4. 

<4)  7  Eut.  m. 
(A>  I  Moo.  &  HaL 

(6)  3  B.&  C.  164 ;  S.O.  S  Uw  J.  Rep.  K.B.  ttO. 


not  continue  in  force.  The  efihet  of  the 
tnmasction  is  to  make  the  mare  n  pledg* 
for  the  perfennanee  of  die  contract.] 

Thirdly,  it  is  settled  law  Uiat  a  lien  is 
lost  by  a  claim  to  detain  goods  either  for  a 
diflfereot  or  for  a  larger  sum  than  that  to 
which  the  party  is  reially  emttled ;  and  in 
that  case  tender  of  the  smaller  sum  due  is 
unnecessary — Boardnum  v.  SiU(7),  White 
V.  Gainer  (8),  and  Knight  v.  Harrieon  (9). 

[Qdehxy,  B.— Can  that  be  so,  where 
die  bailee  claims  not  a  gross  sum,  include 
ing  that  to  which  he  is  entitled,  but  two 
distinct  smns,  of  which  that  ia  one  7] 

In  every  i^im  of  a  balance,  the  distinct 
sums  of  whidi  it  is  composed  •  must  be 
taken  as  known  to'die  parties. 

[OuanzY,  B. — Then,  why  was  not  the 
smaller  sum  tendered  ?] 

/iyling  V.  tVilHam»i\0)  shews  that  it  is 
unnecessary  to  do  so. 

[AwBBsoN,  B. — There  was  no  adjudi- 
cation there  upon  the  point.  The  rule  is 
diit :  if  a  person  claim  to  hold  goods  in 
respect  of  lien  A,  that  is  a  waiver  of  his 
right  to  hold  them  for  lien  B.  But  if  he 
claim  to  faokl  them  in  respect  of  A.  and  B, 
and  there  is  no  foundation  for  lien  B, 
still  it  is  no  waiver  of  his  rig^t  to  lien  A.] 

[BoiLAHD,  B,— Green  v.  Farmer  (11) 
seems  applicable  to  this  point] 

Bifle$  and  O'MaUeff,  contti,  were  di- 
rected to  address  themselves  to  the  first 
qnestion  ody. — ^The  right  to  Ken  in  this 
case  is  snpforted  by  analogy.  Hat  a 
farrier  is  entitled  Co  sarh  lien,  ia  established 
by  the  express  authority  of  Yeiterton,  67, 
(cited  in  Smtmd.  on  Pkatling  and  £et- 
denae).  So,  a  carviage  sent  to  a  builder  is 
subject  to  his  lien  for  repairs  done  to  it ; 
and  a  caae  at  Nisi  Frins,  before  Parke,  B*, 
with  reference  to  another  point,  may  be 
cited,  in  which  a  claim  of  lien  was  urged 
in  respect  of  repairs,  some  of  which  had 
been  ordered,  and  some  not ;  and  it  was 
objected,  that  the  party  claiming  it  had 
lost  his  right,  because  be  had  not  severed 
the  prntions  of  his  claim ;  but  the  learned 
Judge  hdd  otherwise,  and  though  the  point 

(7)  1  CsBpb.  410.  o. 

(8)  t  Bi^.  tS ;  s.  o.  t  Uw  J.  Rep.  CP.  101. 

(9)  Cited  in  Saanden  on  Pltadii^  and  Eri- 
dence,  641. 

110)  5  Car.  &  Fay.  S99. 

(11)  4Burr.«14i  a.e.lW.  BLfi5U 
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was  reurred,  no  motion  wis  afterwards 
made  upon  iL 

[Parke,  B. — I  hare  referred  to  my 
notes,  and  find  that  the  point  did  arise, 
and  was  disposed  of  as  stated.  The  name 
.of  the  case  was  Green  t.  Shewell.'] 

It  is  also  consistent  with  the  spirit  hy 
which  the  Courts  are  guided,  not  to  abridge 
this  right,  as  was  said  by  Lord  Kenyon, 
in  Kirkman  v.  Shan>CTotg{\%).  But  the 
circumstances  here  fall  within  the  general 
principle  upon  which  the  right  of  lien  is 
based.  Ckasev,  fl'M(ntore(IS)establishes, 
that  wherever  value  is  communicated  to  a 
chattel,  there  a  lien  upon  it  attaches.  Till 
then  the  doctrine  had  been,  that  no  lien 
existed  where  a  apecifit  price  was  agreed 
upon  for  the  work  to  be  done ;  but  the 
authorities  to  that  effect  were  there  over- 
ruled. If  any  value  was  so  communicated, 
it  matters  not  that  it  was  not  through  the 
instrumentality  of  human  labour  (though 
even  that  was  not  wanting  here),  for  many 
instances  msy  be  put  of  a  recognized  Hen, 
though  no  work  be  done  upon  the  chattel, 
as  in  the  case  of  warehou8e>rooni — The 
King  V.  /fum/rey  (14).  In  Boardman  v. 
Sill,  the  expression  of  Lord  Ellenborongh 
to  the  contrary,  amounts  only  to  a  doubt. 
Now,  such  a  claim  can  only  rest  upon  the 
ordinary  ground  of  value  being  commu- 
nicated. So  is  it  also  in  the  case  of 
whariage. 

■  [AtDKiaoir,  B. — How  do  you  say  that 
the  chattel  becomes  more  valuable  under 
Much  circumstancea  f  It  doea  not  be- 
come more  valuable,  ubkwique  tit.  The 
case  of  wharfage  proves  too  much,  as  it 
authorises  a  claim  of  general  lien.  Then 
is  it  not  more  reasonable  to  refer  that  right 
to  the  custom  of  trade  7  A  lien  may  exist 
by  cmttract,  and  it  may  arise  either  out  of 
an  express  contract,  or  a  contract  by  the 
custom  of  trade.] 

There  is  no  authority  that  an  agister  has 
no  lien.  Whatever  pretext  there  may  have 
been  formerly  for  such  a  doctrine,  it 
seems  overruled  by  tlie  decision  in  Ch<ue 
y.  Weitmare.  A  difficulty  was  su^ested 
as  to  the  mode  of  feedii^;  the  mare.  Why 
abonld  not  the  owner  fi»d  it,  as  be  would 
if  his  beast  were  distrained  and  put  into 

(12)  6  Ttrm  Rep.  17. 
(IS)  SMBa.&S*lw.  180. 
,     (14)  1  M'ad.  h  You.  173. 


ponnd  overt  T  By  common  law  he  wooU 
be  bound  to  do  so,  and  since  the  statute 
he  is  uldmately  liable(]6). 

PAKica,  B.— The  qaestiim  is,  whether, 
in  a  particular  case  of  possession,  the  law 
will  authorise  a  lien,  when,  accordii^  to 
the  general  nature  of  the  transaction,  no 
possession  is  necessary.  Upon  this  part 
of  the  case,  we  will  take  time  to  consider 
our  judgment.  As  to  the  other  questions 
we  feel  no  diflSculty.  First,  we  think  that 
the  defendant's  r^ht  was  not  affected  by 
his  claiming  a  Hen,  not  only  for  the  ex- 
pense of  the  particular  tranaaeticm,  but  for 
other  unsettled  demands.  Hiia  refusal  of 
the  defendant  to  give  up  the  mare,  might 
be  used  in  one  of  two  waysi  either  as  shew- 
ing that  he  waived  his  lien,  in  respect  of 
thl  sum  due,  or  that  he  dtepensed  with  a 
tender  of  that  sum ;  but  looking  at  the 
facts,  it  is  clear  that  he  meant  to  do,  and 
did,  neither  the  one  nor  the  other.  Tbe 
cases  referred  to  by  the  plaintiff's  counsel 
are  distinguishable.  In  Boarthnam  v.  ^U, 
the  defendant  did  not  at  all  mention  a  lien, 
but  claimed  the  goods  as  having  a  right  of 
property  in  them.  And  in  Knight  v.  Hmt- 
riton,  a  right  of  property  waa  claimed  in  a 
third  person,  against  whom  the  defendant 
had  a  lien  for  his  general  balance.  In  the 
pKsent  case  it  would  be  extremely  atrange^ 
indeed  impossible,  to  say,  that  the  dem- 
dant  meant  to  waive  his  lien  as  to  that  son, 
when  it  was  particularly  tndoded  in  the 
gross  amount  demanded.  So,  aguo,  the 
circumstances  equally  exclude  the  notion 
that  he  meant  to  dispense  with  a  tender,  to 
which  no  allusion  was  made.  There  may, 
no  doubt,  be  cirenmstances  whidi  would 
shew  such  a  dispensation;  but  they  are  not 
atrong  enough  in  the  present  case  to  have 
that  effect.  We  think,  therefore,  that  die 
coitduct  of  the  defendant  did  not  destroy 
bis  right  of  lien.  Then,  as  to  the  contract, 
we  think,  in  the  first  place,  that  it  is  not 
shewn  to  be  an  illegal  one,  because  it  was 
not  made  by  a  person  in  tfae  way  of  his 
ordinary  calling,  the  defendant  being  a 
farmer,  who  occasionally  employed  tbe 
stallion  he  happened  to  posseaa,  as  it  was 
employed  in  tbe  present  instance.  Bat, 
ferther,  this  is  not  the  caae  of  an  executory 

(15)  Vide  5  6t6  U'iQ.  4.  e.  59.  s.  ^ 
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contrut ;  it  in  one  which  hat  been  execnl- 
ed,  and  the  consideration  given.  The  law 
aaya  this  only,  chat  where  parties  are  m 
pari  delicto,  it  will  assist  neither  to  enforce 
the  performance  of  the  illegal  contract ; 
but,  where  the  contract  is  executed,  and 
the  property,  either  general  or  special,  is 
transferred,  there  it  will  not  internsre. 

BoLLAMO,  B.  concurred. 

Aldbrsom,  B. — It  would  be  a  monstrous 
proposition  to  say,  that  a  party  who  claims 
«  lien  in  respect  of  two  sums,  is  supposed 
to  have  waived  it  in  respect  of  one  of  them. 
It  is  much  more  natural  and  probable  that 
he  intended  to  insist  on  both. 

On  the  main  point,  the  Court  subse- 
quently gave  judgment. 

Pabke,  B.— The  question  that  awaita 
our  determination  is,  whether  a  specifie 
lien  exists  in  this  case,  the  jury  having 
found  that  the  mare  was  delivered  into  the 
possession  of  the  defendant  for  the  pur- 
pose specified,  and  remained  there  until 
the  money  became  due,  and  the  dt-mand 
was  made  to  restore  lier.  The  circum- 
stances of  the  case  are  new,  but  it  must 
be  decided  by  the  geni:ral  principles  which 
regulate  the  law  of  lien.  It  was  correctly 
la^  down  in  Beoan  v.  ^ator<,  that  where 
a  bailee  spends  labour  and  skill  in  the  im- 

Erovement  of  the  chattel  bailed,  be  has  a 
en  upon  it,  for  his  remuneration.  Many 
instances  may  be  given  to  illustrate  this 
doctrine;  and  such  specific  liens  being  con- 
sonant with  the  principles  of  nstural  equity, 
are  favoured  by  the  law,  and  regarded 
liberally  for  the  bailee.  The  question  then 
in,  does  the  present  case  fall  within  the 
general  principle  I  And,  as  tlie  mare  may 
become  with  foal  by  the  stallion  belonging 
to  the  defendant,  we  think,  that  when  de- 
livered to  him  for  the  purpose  mentioned, 
she  answers  the  description  of  a  chattel 
delivered  to  a  particular  person,  in  order 
to  be  improved  by  his  labour  and  skill. 
But  there  ia  another  (question  necessary  to 
be  considered,  that  is,  whether  there  is 
anythi^  in  the  nature  of  the  present  con- 
tract, inconsistent  with  the  existence  of  a 
lien.  Previously  to  the  case  of  Chtue  v. 
fVettmoret  it  was  thought  that  liens  could 


exist  only  in  the  case  of  implied  contracts; 
but  it  was  there  established,  that  a  lien 
may  be  upheld,  even  if  there  be  an  express 
contract,  provided  there  be  nothing  in  the 
nature  of  that  contract  inconsistent  with 
it.    And  this  exception  is  shewn  in  the 
instance  of  a  livery -stable- keeper,  who  is 
not  entitled  to  a  lien  upon  the  horse  which 
has  been  given  into  his  possession,  because, 
from  the  very  nature  of  the  contract,  be  is 
bound  to  re-deliver  the  animal  to  the  bailor 
whenever  required.    In  Jacobt  v.  Lalour, 
a  doubt  was  expressed,  whether  a  training- 
groom  had  a  lien  upon  a  horse  delivered 
to  him  to  be  trained  ;  but  the  question  in 
that  case  turned  on  this,  whether  there  waa 
any  atiptdation  that  the  uiimal  diould  ba 
re-delivered  when  required  for  the  purpose 
of  running  the  race.  Here,  however,  there 
is  nothing  in  the  nature  of  the  contract,  at 
all  inconsistent  with  the  existence  of  a  lien, 
the  contract  being,  that  the  mare  was  to 
be  covered  by  the  stallion  for  a  specific 
sOrn ;  and  it  was  laid  down  in  Cooper  v. 
/1ndreite9{l6)t  that  "in  all  personal  con- 
tracts, the  word  for  works  as  a  condition 
precedent,  e.  g.  if  I  sell  you  my  horse  for 
10/.,  yon  ahall  not  take  my  horse,  unleea 
yon  pay  me  10/.,"         A  difficulty,  how- 
ever, presented  itself  in  the  course  of  the 
argument,  who  should  feed  the  animal  dur- 
ing the  continuance  of  the  lien,  supposing 
it  to  exist  ?  'I'hat  difficulty  has  been  satis- 
factorily answered  by  a  re&renee  to  the 
liability  of  preserving  the  chattel,  which 
arises  in  the  case  of  beast  impounded,  and 
corn  detained  by  way  of  lien.    On  the 
whole,  we  think,  that  a  lien  in  this  case 
does  exist,  and  that  our  judgment  should 
therefore  be  for  the  defendant. 

Rule  absoltUe  to  enter  a  lunumt. 


CANTER  V.  LEESX. 
MB  dim.  UTTLBWOOD  V.  OBIEH. 

Tliese  cases  will  be  reported  in  the  en- 
suing volume. 

(16)  Hob.  41. 
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Not!  u. } 

Ttuurance—jibimdoiment, 

An  mturance  wat  Reeled  on  hidet  from 
a  jutrt  is  the  Paci^  Ocean  to  Bordetrnx^ 
fret  from  particular  average,  unlett  the  skip 
were  stranded.  Upon  her  voya^,  the  ehip 
mat  drimn  by  etreu  of  weather  tnto  Rio  Ja^ 
fietro,  wAere  the  fudee  were  found  in  mch  a 
e^aU  cf  decay  from  the  leakage^  that  the^ 
cokU  HOI  poettoljf  reach  their  porl  if  de^ 
nation*  They  were  anorJ&ngty  landed  and 
eoldatalou.  The  aUpcontinued  her  voyage, 
mod  om  her  arrioal  the  French  coaet,  wa$ 
etramded  m  the  Oanmne : — Held^  that  the 
vnderwriters  were  liable  aefor  a  total  loit, 
and  thai  notice  if  ahaadimment  wai  not  neeee* 
eary. 

This  case,  which  was  ai^ued  before  the 
Court  of  Common  Pleas,  in  Hilary  term, 
18^5,  and  which  is  reported  in  4  Law  J. 
Rep.  (n.s.)  CP.  156(1),  having  been 
turned  into  a  special  verdict,  a  writ  of 
error  was  brougnt  on  the  judgment,  and 
the  record  was  removed  into  this  court. 
In  the  vacation  after  Easter  term,  18S6, 
it  was  argued  by  A/atde,  for  the  |riaintiff. 
and  the  Attorney  General,  for  the  defendant. 

The  cases  cited  in  addition  to  those  ad- 
duced on  the  former  ailment,  were  for 
the  plaintiff— //o^man  v.  Mar»haU{Z)t 
Robertson  v.  Clarke  (3),  and  Cologan  v. 
the  London  Assurance  Company  (4).  For 
the  defendant,  they  were  Anderson  v.  the 
Royal  Exchange  Company(5)t  and  Gar- 
dener V.  Salvador  (6).    T}ie  arguments 

(1)  And  lUo  in  1  Bing.  N.C.  A<6. 
<t)  S  Bing.  N.C.  383 ;  s.  c.  5  Ltw  J.  Rep.  {n.s.) 
CP.  70. 

(S)  1  BiDg^.  445 ;  I.  c  2  Uw  J.  Rep.  CP.  71. 

(4)  5  Mau.  &  S«lir.447. 

ih)  7  KUI.S8. 

^6)  1  Mm  &  Rob.  116. 


were  substantially  the  same ;  the  pUatifs 
oounsd  contending  that  the  cases  on  which 
the  j  udgment  of  the  Court  below  praeeeded, 
did  not  support  it. 

Cw.  oA.  wdt, 

'  Loan  Abihoes,  C.B. — This  was  a  writ 
of  error  upon  a  judgment  of  the  Coiart  of 
Common  Pleas,  in  an  action  on  a  policy  of 
insunmoe  upon  goods  by  the  Rosalant  si 
and  from  any  poru  or  places  in  Sosdi 
^nerica,  to  a  nart  in  France  or  the  United 
Kingdom,  with  vuious  liborties,  not  nsle- 
rial  (o  be  mentimicd.  By  n  written  memo* 
randnm  at  the  foot  of -the  policy,  t^.ijj*"' 
ranoe  was  declared  to  be  on  hides,  dippca 
at  Valparaiso  free  of  average,  mdets  As 
ship  should  be  stranded  ;  and,  in  esse  of 
average  loss,  the  underwriters  were  to  psy 
the  expense  of  washing  and  drjii^  in  faU. 
The  declaration  containa  the  usual  sver- 
menta,  and  states  that  the  hides  were  ship- 
ped at  Valparaiso ;  that  the  vessel  set  saH 
with  them  on  board  for  Bordeaux,  a  port 
in  France ;  and  that  in  the  course  of  ihe 
voyage,  the  hides  became  lost  by  the  periti 
of  the  sea,  «ad  never  arrived  at  Bordcsax. 

The  pdea  is  the  general  issue. 

It  appeara  by  tin  record,  that  the  caoie 
was  tned,  and  a  special  verdict  feand, 
which,  aAer  stating  Uie  fteta  necessarr  to 
support  those  parts  of  the  deolancion  upon 
which  no  question  arises,  sets  forth  tha 
loss,  in  substance  as  follows: — '*Thel  Ae 
hides  of  the  value  of  1,000/.  having  W» 
shipped  in  the  vessel,  she  set  sail  oa  bei 
voyage ;  in  the  progress  of  which  she  en- 
countered perils  of  the  sea,  and  sprang  a 
leak,  in  consequ^-nce  of  which  she  ws$ 
compelled  to  put  into  Rio  Janeiro,  being 
the  nearest  port;  that  her  cargo  was 
taken  out  and  landed,  when  it  was  found, 
as  the  fact  was,  that  the  hides  were  da- 
maged by  the  perib  of  the  sea ;  that  by 


Digitized  by  Google 


CA^  IN  ERROR. 


329 


reason  of  their  being  wetted  by  the  water 

issuing  tlirough  the  leak,  and  of  the 
consequent  dampness  of  the  hold,  they 
were  undergoing  a  process  of  fermenta- 
tion, which  could  not  be  checked;  and 
that  in  consequence  of  their  progressive 
putrefaction  it  was  impossible  to  carry 
them,  or  any  part  of  them,  in  a  saleable 
state,  to  the  termination  of  the  voy^e;  and 
that  if  it  had  been  attempted  to  take  them 
to  Bordeaux,  they  would,  in  eonaequence 
of  the  putrefaction,  have  lost  the  character 
of  bidet  before  their  arrival.  The  special 
Terdict  further  states,  that  the  bides  were 
in  consequence  sold  at  Rio  Janeiro,  by 
order  of  the  French  consul  there,  for  the 
sum  of  270/. ;  that  they  were  purchased  to 
be  tanned,  and  were  afterwards  tanned ; 
that  the  ship  being  repaired,  set  sail  for 
Bordeaux,  and  was  stranded  upon  entering 
tbe  Garonne ;  and  that  the  earliest  intelli- 
gence of  the  damage  and  sale  was  re- 
TOiTed  at  the  same  time  in  a  letter  from 
Bordeaux. 

The  judgment  is  entered  for  the  defen- 
dant: to  set  aside  whidi  judgment  this 
writ  of  error  is  brought.  The  stranding 
of  the  vessel  upon  entering  the  river  Ga- 
ronne in  her  passage  to  Bordeaux,  is  intro- 
duced into  the  special  verdict,  with  a  view 
to  meet  the  supposed  case  of  a  partial  loss : 
and  it  has  been  contended,  that  the  fact  of 
stranding,  being  a  condition  to  let  in  the 
claim  for  a  partial  loss,  it  is  not  mate- 
rial whether  the  stranding  takes  place 
whilst  the  goods  insured  are  on  hoard,  or 
after  they  kive  been  landed.  We  are  not 
jHvpared  to  adopt  that  conclusion :  but  the 
view  we  take  of  this  case  renders  it  unne- 
cessary to  enter  into  any  discussion  of  the 
ailment,  or  to  pnmounce  any  opinion 
upon  it.  It  appears  from  the  report  of  the 
judgment  of  the  Court  of  Common  Pleas 
npon  this  case,  that  the  learned  Judges 
were  of  opinion,  that  there  was  a  construc- 
tive total  loss,  in  case  it  had  been  followed 
by  an  abandonment  to  the  underwriters; 
and  that  their  judgment  for  the  defendant 
was  grounded  upon  the  want  of  such  aban- 
donment. 

It  has  been  urged  before  us  in  support 
of  the  judgment,  first,  that  there  was  no 
total  loss ;  secondly,  that  if  there  were  any 
circmnstances  whidi  might  have  amounted 
to  more  than  an  average  or  partial  loss, 
Niw  Saans,  TIL— Bxcno. 


Aey  were  not  such  as  without  an  abandon- 
ment could  have  been  converted  into  a  total 
loss.  Upon  the  first  point  it  has  been  con- 
tended, that  even  if  these  goods  had  not 
been  excepted  from  average  loss  by  the 
memorandum,  unless  upon  the  condition 
of  stranding,  there  would  not  in  this  case 
have  been  a  total  loss,  and  that  a  fortiori, 
being  goods  so  expressly  excepted  from 
average  loss  by  the  memorandum,  they 
could  not  become  totally  lost  so  long  as 
any  part  of  them  remained  in  specie  at  the 
terminati(»i  of  the  risk ;  that  the  risk  ter^ 
minated  when  the  goods  were  taken  out  at 
Rio  de  Janeiro,  when  they  were  so  far 
from  being  destroyed  by  the  perils  of  the 
sea,  that  they  were  actually  sold  as  hides, 
and  were  capable  of  being  tanned. 

It  appears  to  na  that  there  is  no  ground 
whatever  for  this  assumed  distinction  be- 
tween goods  that  are  subject  to  a  partial 
loss  unconditionally,  and  goods  excepted 
by  the  memorandum  from  such  a  loss.  The 
interest  which  the  assured  may  have  in 
certain  cases  to  convert  a  partial  loss  into 
a  total  loss,  may  be  a  fair  ai^ument  to  a 
jury  upon  a  doubtful  question  of  fact  as  to 
the  nature  of  the  loss  or  the  motive  for  an 
abandonment ;  and,  in  the  same  view  that 
interest  has  been  adverted  to  occasionally 
by  Judges,  where  the  conclusions  to  be 
drawn  from  facts  upon  a  special  case,  or 
upon  a  motion  for  a  new  trial  were  open 
to  discussion.  But  there  is  neither  autho- 
rity nor  principle  for  the  distinction  in 
point  of  law;  whether  a  loss  be  total  or 
partial  in  its  nature,  must  depend  upon 
general  principles.  Hie  memorandum  does 
not  vary  the  rules  upon  which  a  loss  shall 
be  partial  or  total ;  it  does  no  more  than 
preclude  the  indemnity  for  an  ascertained 
partial  loss,  except  on  certain  conditions. 
It  has  no  application  whatever  to  a  total 
loss,  or  to  the  principle  on  which  a  total 
loss  is  to  be  ascertained. 

Dismissing  this  distinction  then,  the  ar- 
gument rests  upon  the  position,  that  if,  at 
die  termination  of  the  risk,  the  goods  re- 
main in  specie,  however  damaged,  there  is 
not  a  total  loss.  Now,  this  position  may 
be  just,  if  by  the  **  termination  of  the  risk,** 
is  meant  the  arrival  of  the  goods  at  their 
place  of  destination  according  to  the  terms 
of  the  policy.  But  there  is  a  fallacy  in 
applying  those  words  to  the  termination  of 
SO 


Digitized  by  Google 


S80 


EXCHEQUER  CHAMBER: 


the  adrenture  before  that  period  by  a  peril 
of  the  sea.  The  object  of  the  policy  is  to 
obtain  an  indemnity  for  any  loss  that  the 
assured  may  sustain  by  the  goods  being 
prevented  by  the  perils  of  the  sea  from 
arriving  in  safety  at  the  port  of  their  des- 
tination. If,  by  reason  of  the  perils  insured 
against,  the  goods  do  not  so  arrive,  the  risk 
may  in  one  sense  be  said  to  have  terminated 
at  the  moment  when  the  goods  are  finally 
separated  from  the  vessel :  whether,  upon 
such  an  event,  the  loss  is  total  or  partial, 
no  doubt,  depends  upon  circumstances. 
But  the  existence  of  the  goods,  or  any  part 
of  them,  in  specie,  is  neither  a  conclusive, 
nor,  in  many  cases,  a  material  circumstance 
to  that  question.  If  the  goods  are  of  an 
imperishable  nature,  if  the  assured  become 
pmsessed  or  can  have  the  cmtronl  of  them, 
if  they  have  still  an  opportunity  of  sending 
them  to  their  destination,  the  mere  retard- 
ation  of  their  arrival  at  their  original  port 
may  be  of  no  prejudice  to  them  beyond 
the  expense  of  re-shipment  in  another 
vessel.  In  such  a  case,  the  loss  can  be  but 
a  partial  loss,  and  must  be  so  deemed,  even 
though  the  assured  should,  for  some  real 
or  supposed  advantage  to  themselves,  elect 
to  sell  the  goods  where  they  have  been 
landed,  instead  of  taking  measures  to  trans- 
mit them  to  their  original  destination.  But 
if  the  goods  once  damaged  by  the  perils  of 
the  sea,  and  necessarily  landed  before  the 
termination  of  the  voyage,  are,  by  reason 
of  that  damage,  in  such  a  state,  though  the 
species  be  not  utterly  destroyed,  that  they 
cannot  with  safety  be  re-shipped  into  the 
same  or  any  other  vessel ;  if  it  be  certain 
that,  before  the  termination  of  the  original 
voyage,  the  species  itself  would  disappear, 
and  the  goods  assume  a  new  form,  losing 
all  their  original  character ;  if,  though 
imperishable,  they  are  m  the  hands  of 
strangers,  not  under  the  controul  of  the 
assured;  ifby  any  circumstance  over  which 
be  has  no  controul  they  can  never,  or  within 
no  assignable  period,  be  brought  to  their 
original  destination ;  in  any  of  uiese  cases, 
the  circumstance  of  their  existing  in  specie 
at  that  forced  termination  of  the  risk,  is  of 
no  importance.  The  loss  is,  in  its  nature, 
total  to  him  who  has  no  means  of  recover- 
ing his  goods,  whether  his  inability  arises 
from  their  annihilation  or  from  any  other 
insuperable  obstacle.  Accordingly,  in  the 


case  of  Hunt  and  other*  v.  the  Roj^  Ex- 
ekange  Jtmnmee  (7),  which  was  cited  hj 
the  Attorney  General,  in  support  of  hu 
argument,  die  judgment  of  Lord  Ellen- 
borough  contains  a  very  important  passage, 
which  distinguishes  it  from  the  present 
case.  He  says,  '*  If,  indeed,  the  cargo  had 
been  of  a  perishable  nature,  this  would  not 
have  been  a  case  of  retardation  only,  but 
of  destruction  of  the  thing  assured  ;"  and 
further,  he  says, "  I  cannot  necessarily  infer 
that  the  flour  would  be  changed  in  quality 
and  condition  by  the  delay  from  Novemba 
to  April,  so  as  to  incur  any  material  da- 
mage operating  a  destruction  of  the  thii^ 
insured."  In  the  case  of  Jndermm  v.  WaUu 
(8),  which  was  also  relied  on,  the  ^Mds 
consisted  of  copper,  which  was  wh<^y  nn* 
injured,  and  of  iron,  which  was  partially 
damaged ;  the  assured  by  their  own  agrat 
had  possession  of  them ;  the  ship  was  ca- 
pable of  repair,  and  might  have  prosecuted 
the  voyage,  and  did,  in  four  weeks  after 
the  accident,  sail  upon  another  voyage: 
the  only  pretence  for  a  total  loss  was  the 
retardation  of  the  voyage ;  upon  whidi 
ground,  combined  with  the  other  circum- 
stances, the  Court  held  the  loss  not  to  be 
total.  But  it  is  clear  from  the  judgment 
of  the  Court,  that  i^  by  reason  of  the  perils 
of  Uie  sea,  the  goow  could  never  have 
been  sent  to  their  destination,  the  loss  wotdd 
have  been  held  to  be  totaL  In  like  man- 
ner it  will  be  found  in  the  other  cases  cited 
upon  this  part  of  the  argument,  that  there 
has  always  existed  one  or  more  other  cir- 
cumstances in  combination  with  that  of  the 
^oods  existing  in  specie,  to  induce  the 
judgment  tbst  the  loss  was  not  total ;  as  in 
Glenniey.the  London  A$»uTanee{9\  the  rice 
had  arrived  at  its  port  of  destinatiim,  and 
though  damaged,  was  delivered  to  the  coo- 
signees,  and  in  a  saleable  state  as  rice.  In 
7%ompMA  V.  the  Aoya/  Exehmge{\(i),  the 
tobacco  and  sugar,  though  damaged  by  tbe 
perils  of  the  sea,  were  in  the  hands  of  dM 
owner  at  Heligoland;  and,  as  stated  by 
Lord  Ellenborough,  in  his  judgment, 
for  anything  that  appeared  have  been  for- 
warded to  their  port  of  destination.  la 
Jnderton  v.  the  RoytU  Eseektrnge,  the  wheat 

(7)  5  Hm.  &  Selw.  47. 
C8)  S  Hu.  &  Selw.  t40. 

(9)  Ibid.  371. 

(10)  16  East,  tl4. 
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WM  partly  Bived,  was  in  the  hands  of  the 
shipper  at  Waterford,  was  kiln-dried,  and 
might  have  been  forwarded  as  the  rest  of 
the  cargo  was,  after  the  same  operation,  to 
its  port  of  destination :  but  the  owners 
after  dealing  with  it  for  some  time  as  his 
own,  abandoned  it  too  late,  even  if  he  ever 
had  a  right  to  abandon  it  at  all.    In  the 
case  before  us,  the  jury  have  found  that 
the  hides  were  so  far  damaged  by  a  peril 
of  the  sea,  that  they  never  could  have 
arrived  in  the  form  of  hides.  By  the  pro- 
cess of  fermentation  and  putrefaction,  which 
had  commenced,  a  total  destruction  of  them 
before  their  arrival  at  the  port  of  destina- 
tion, became  as  inevitable  as  if  they  had 
been  cast  into  the  sea  or  consumed  by  fire. 
Their  destruction  not  being  consummated 
at  the  time  they  were  taken  out  of  the 
vessel,  they  became  in  Aat  a  salvage  for 
the  bniefit  of  the  par^  who  was  to  sustain 
the  loss,  and  were  accordingly  sold ;  and 
the  facts  of  the  loss  and  the  sale  were 
made  known  at  the  same  time  to  the  as- 
sured.   Neither  he  nor  the  underwriters 
could  at  that  time  exercise  any  controul 
over  them,  or  by  any  interference  alter  the 
consequences.  It  appears  to  us,  therefore, 
that  this  was  not  the  case  of  what  has  been 
ealled  a  eautnutive  loss,  but  of  an  absolute 
total  loss  of  the  goods :  they  could  never 
arrive ;  and,  at  the  same  moment  when  the 
intelligence  of  the  loss  arrived,  all  specu- 
lation was  at  an  end.  It  has,  indeed,  been 
strenuously  contended  before  us^  that  the 
sale  of  the  hides  whilst  they  remuned  in 
specie,  rendered  abandonment  necessary 
to  make  the  loss  total ;  that  the  money 
jnroduced  at  the  sale  became  vested  in 
the  assured ;  that  he  had  an  undoubted 
right  to  keep  it  if  he  thought  proper, 
and  to  treat  the  loss  as  partial ;  and  tliat 
wherever  it  is  in  his  power  to  treat  the 
loss  as  partial,  an  abandonment  is  neces- 
sary to  make  it  a  total  loss.    The  assured 
certainly  has  always  an  option  to  claim  or 
not;  but  his  abstaining  from  his  right  -does 
not  alter  the  nature  of  it :  and  if  it  be  true 
that  the  proceeds  of  the  sale  vested  in  him, 
they  womd  equally  htcre  done  so,  if,  instead 
of  being  sold  in  specie,  the  bides  had 
actually  changed  their  form,  and  been  sold 
as  glue,  or  manure,  or  ashes.    The  argu- 
ment, therefore,  in  effect,  resolves  itself 
iato  this  question,  whether,  when  a  total 


loss  has  taken  place  before  the  termination 
of  the  risk  insured,  with  a  salvage  of  some 
portion  of  the  subject  insured,  which  has 
been  converted  into  money,  the  insured  is 
bound  to  abandon  before  he  can  recover 
for  a  total  loss.  If  any  doubt  should  exist 

rn  this  point,  it  is  important  that  it 
iild  be  well  considered  and  determined. 
The  history  of  our  own  law  furnishes 
few,  if  any,  illustrations  of  the  subject  of 
abandonment  before  the  time  of  Lord 
Mansfield.  That  great  Judge  was  obliged 
to  resort  to  the  aid  of  foreign  codes,  and 
to'  the  opinions  of  foreign  jurists,  for  the 
rules  and  principles  which  he  laid  down  iit 
the  leading  cases  of  Oos*  v.  Withers 
and  HamUon  v.  Mendez  (12),    But  even 
those  principlet^  are,  comparatively  spik- 
ing, of  modern  date.   The  most  ancient 
OMes  of  die  law  maritime,  when  it  was 
considered  as  part  of  the  law  of  nations, 
contain  nocfaapter  upon  assurances;  neither 
do  the  earliest  municipal  codes,  nor  the 
earliest  treatises  upon  assurances  make 
any  mention  of  abandonment.    When  a 
policy  of  assurance  was  considered  in  the 
nature  of  a  wager,  without  reference  to  any 
actual  interest  possessed  by  the  assured,  it 
was  needless  to  treat  of  abandonment.  The 
Code  of  Florence,  which  bears  date  1523, 
contains  no  allusion  to  that  topic.  The 
decisions  of  the  Rota  of  Genoa,  at  the  time 
when  that  state  was  most  eminent  for  its 
naval  power  and  commercial  enterprise, 
have  been  preserved  by  Stracche.  Amongst 
them  are  found  many  cases  of  insurance 
upon  sea  risks :  not  one  of  them  turns  upon 
any  question  of  abandonment,  or  contains 
any  allusion  to  that  subject.    The  same 
author  has  written  a  very  elaborate  treatise 
upon  assurances,  but  is  equally  silent  on 
the  subject  of  abandonment.    He  has  also 
preserved  in  that  treatise  the  form  of  a 
policy,  bearing  date  at  Ancona,  October 
20,  1567,  which  he  says,  was  at  that  time 
in  general  use  amongst  the  States  of  luly. 
From  the  terms  of  that  policy,  it  is  difficult 
to  infer  any  right  or  duty  of  abandonment. 
It  contains  this  clause "  Et  si  delle  mer- 
cantie  asseewate  intervenisse  o  Ibsse  -inter- 
vennto  alcun  disastro,  li  aneetiratorij  deb- 
bono  dare  et  pagare  quelli  danari  aisecarati 

(11)  S  Burr.  6SS. 

(It)  1  w.  Bkik  trs. 
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al  detto  assecarato  fra  mesi  due  dal  di  ch« 
in  Ancona  ne  fosse  vera  nueva.    Et  si 
pretendessero  per  ragione  alcuna  dire  in 
contrario  non  possono  esser  uditi  da  corte, 
giudice,  o  magistrato  alcuno,  si  prima  non 
averanno  pagati  effect  ualmente  danari  con- 
unti."   So  that  not  only  two  months  after 
the  credible  news  of  any  disaster  was  the 
underwriter  bound  to  pay  a  total  loss,  but 
if  he  meant  to  contest  the  claimt  he  waa 
within  that  time  to  purchase  the  right  of 
litigation  by  first  paying  the  sum  insured. 
It  was,  however,  to  be  restored  to  him  in 
the  event  of  his  success.    There  is  also  a 
clause  in  the  policy,  by  which  if  there  was 
no  account  of  the  ship  for  twelve  months, 
the  underwriter  was  bound  to  pay  at  the 
end  of  that  time,  subject  to  restitution  if 
the  ship  should  afterwards  arrive:  a  pro- 
vision wholly  inconstent  with  any  notion  of 
abandonment.    The  same  law  probably 
prevailed  at  that  period  througiwut  the 
•tates  of  Italy.  But  when  assurances  came 
to  be  considered  as  contracts  of  indemnity, 
and  not  as  mere  wagers,  it  became  neces- 
sary to  make  some  rules  tor  the  conduct  of 
the  parties,  where  the  loss  was  partial,  as 
well  as  to  secure  to  the  assured,  when  it 
was  total,  the  full  measure  of  his  indemnity, 
and  no  more.  The  obligation  of  abandon- 
ment was  the  necessary  consequence  of 
confining  the  object  of  the  contract  to  a 
strict  indemnity.    Accordingly,  we  find  in 
the  chapter  of  assurances  in  the  civil  sta- 
tutes of  Genoa  in  1610,  the  disaster  upon 
which  the  underwriter  is  bound  to  pay,  is 
limited  and  defined  to  be  the  incapacity  of 
the  ship  to  proceed  within  a  month  after . 
she  has  been  disabled,  or  the  detention  of 
her  by  force,  and  the  compulsory  derelic- 
tion of  her  voyage,  whereby  she  is  forced 
to  land  the  goods  insured.   In  those  cases 
the  assured  may  eitlier  abandon  the  goods 
and  demand  the  full  insurance,  or  make  up 
the  amount  of  the  loss,  and  demand  it  from 
the  underwriters,  who,  if  it  amount  to  50 
per  cent.,  shall  have  their  option,  either  to 
pay  that  sum  and  leave  the  goods  to  the 
assured,  or  to  pay  the  whole  and  take  the 
goods.    By  the  same  law,  wager  policies 
are  prohibited  and  declared  void. 

Here,  it  is  obvious,  tliat  the  object  of 
the  Isw  was  to  limit  the  claim  of  the  as- 
sured to  a  strict  indemnity.  The  same 
principle  will  be  found  in  the  varioui  codes 


of  the  other  maritime  states  of  Europe  in 
which  abandonment  is  mentioned;  though 
it  must  be  admitted,  that  the  rules  they  have 
respectively  adopted  are  very  different.  In 
some,  abandonment  is  merely  permissive, 
and  limited  to  a  very  few  cases.  In  others* 
as  in  the  codes  of  Rotterdam  and  Amster- 
dam, abandonment  waa  imperative,  even 
in  the  case  of  a  total  loss.    Such  seems  to 
have  been  the  law  of  France,  as  established 
by  the  ordinances  of  Louis  XIV.  in  1681. 
From  the  words  of  that  code,  indeed,  it 
might  be  thought  that  they  were  cmly  in- 
tended to  prohibit  it  in  all  but  the  speci&ed 
cases,  and  not  to  enforce  it  as  a  preliminary 
condition  for  recovering  an  absolute  total 
loss :  "ne  pourra  le  delaissement  ^tre  fait 
qu'en  cas  de  prise,  naufrage,  bris,  ^chou- 
ment,  arrSt  de  prince,  ou  perte  eqtidre  des 
effets  assures :  et  tous  autre  domroages  ne 
seront  reputes  qu'avaries."   Emerigo»f  in 
his  'Treatise  des  Assurances,*  e.  17.  a.  1* 
remarks,  that  abandonment  presents  to  tbe 
mind  the  ides  of  a  thing  exiadng  in  wbols 
or  in  part,  or  at  leaat  the  idea  of  a  doubt- 
ful existence,  for  it  appears  absurd  to  re- 
nounce to  the  assurers  a  tltii^  of  which  the 
absolute  loss  is  already  esublished.  Never- 
thelcKs,  he  says,  "  according  to  our  mari- 
time laws,  one  may  abandon  to  the  under- 
writers a  thing  entirely  lost,  and  however 
singular  it  may  appear,  the  law  requires 
the  form  of  an  abandonment  in  the  process 
of  an  action  de  d6iau$ement,  though  it  be 
stated,  that  the  goods  have  actually  ceased 
to  exist."    This  apparent  inconsisteitcy  in 
the  law  of  France  is  now  removed  by 
the  Code  Napol^n.    Under  tbe  title  "dit 
Delaissement,"  in  tbe  Code  de  Cemmene, 
there  are  seven  cases  enumerated,  in  whidi 
abandonment  is  permitted,  amongst  wluch 
the  perte  entiere  det  effett  astMrit  t*  not 
to  be  found.    There  is,  indeed,  a  posnr 
given  to  abandon  in  case  the  loss  or  damage 
of  the  goods  insured  amounts  to  three- 
fourths  ;  but  the  necessity  of  makii^  an 
abandonment  in  case  of  the  entire  loss, 
seems  to  be  guarded  against  expressly  by 
the  srticle  S72.  which  provides,  '*that  the 
abandonment  shall  extend  to  nothii^  b«t 
those  effects  which  are  the  object  of  tbe 
assurance  and  of  the  risk." 

But  whatever  lights  might  have  bcA 
heretofore  derived  from  forei^  codes  and 
jurists,  the  practice  of  insarwoe  in  Eng- 
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land  hat  been  to  exteniive,  and  the  quea- 
tiona  arising  upon  every  branch  of  it  have 
been  to  thoroughly  considered  and  settled* 
that  we  need  not  now  look  beyond  the  au- 
thorities of  the  English  law  to  illustrate  the 
principle  on  which  the  doctrine  of  abandon- 
ment rests,  and  the  consequences  which 
result  from  it.  It  is,  indeed,  satisfactory 
to  know,  that  however  the  laws  of  foreign 
ttalet  upon  this  subject  may  vary  from 
each  other,  or  from  our  own,  they  are  all 
directed  to  the  common  object  of  making 
the  contract  of  insurance  a  contract  of  in* 
deranity,  and  notbii^  more.  Upon  that 
principle  it  founded  the  whole  doctrine  of 
abandonment  in  our  law.  The  under- 
writer engages,  that  the  object  of  the  assu- 
rance shall  arrive  in  safety  at  its  destined 
termination.  If,  in  the  progress  of  the 
voyage,  it  becomes  totally  destroyed  or 
annihilated,  or  if  it  be  placed,  by  reason  of 
the  perils  against  which  he  insures,  in  such 
a  position,  Uiat  it  is  wholly  out  of  the  power 
of  the  assured  or  of  the  underwriter  to 
procure  its  arrival,  he  is  bound  by  the  very 
letter  of  his  contract  to  pay  the  sum  in- 
•ured.  But  there  are  intermediate  cases — 
there  may  be  a  capture,  which,  though 
primd  facie  a  total  losa.  mav  be  followed 
by  a  recapture,  which  would  revest  the 
property  in  the  assured.  'I'here  may  be  a 
forcible  detention  which  may  speedily  ter- 
minate, or  may  last  so  long  as  to  end  in  the 
impossibility  of  bringing  the  ship  or  the 
goods  to  their  destination.  I'here  may  be 
some  other  peril  which  renders  the  ship 
unnavigable,  without  any  reasonable  hope 
of  repair,  or  by  which  the  goods  are  partly 
lost,  or  so  damaged,  that  they  are  not  worth 
the  expense  of  bringii^  them,  or  what  re- 
mains of  them,  to  their  destination.  In  all 
these  or  any  similar  eases,  if  a  prudent 
man^  not  inaured,  would  incline  any  further 
expense  in  proteentii^  an  adventure,  the 
termination  of  which  will  probably  never 
be  successfully  accomplished,  a  party  in- 
sured may,  for  his  own  benefit,  as  well  as 
that  of  the  underwriter,  treat  the  case  as 
one  of  a  total  loss,  and  demand  the  full 
sum  insured.  But  if  he  elects  to  do  this, 
■s  the  thing  insured,  or  a  portion  of  it,  still 
exists,  and  is  vested  in  him,  the  very  prin- 
ciple of  indemnity  requires  that  he  should 
nuke  a  cession  of  all  his  right  to  the  re- 
covery of  it|  and  that  too,  within  a  reason- 


able Ume  after  he  recnvea  the  intelligence 
of  the  accident,  that  the  underwriter  may 
be  entitled  to  all  the  benefit  of  what  may 
still  be  of  any  value ;  and  that  he  may,  if  he 
pleases,  take  measures,  at  his  own  cost,  for 
realizing  or  increasing  that  value.  In  all 
these  cases,  not  only  the  thing  assured  or 
part  of  it  is  supposed  to  exist  in  specie, 
but  there  is  a  possibility,  however  remote, 
of  its  arriving  at  its  destination,  or  at  least 
of  its  value  hieing  in  some  way  affected  by 
the  measures  that  may  be  adopted  for  the 
recovery  or  preservation  of  it.  If  the  at- 
lured  prefers  the  chaiye  of  any  advantage 
that  may  result  to  him  beyond  the  value 
insured,  he  is  at  liberty  to  do  so;  but  then 
he  must  also  abide  the  risk  of  the  arrival 
of  the  thing  insured  in  such  a  state  as  to 
entitle  him  to  no  more  than  a  partial  loss. 
If,  in  the  event,  the  loss  should  become  ab- 
solute, the  underwriter  is  not  the  less  liable 
upon  his  contract,  because  the  insured  haa 
used  his  own  exertions  to  preserve  the 
thing  assured,  or  has  postponed  his  claim 
till  that  event  of  a  total  loss  has  become 
certain  which  was  uncertain  before.  In 
the  langui^  of  Lord  EUenborough,  in  the 
caae  ot MdUth  v.  Andsremt  (13),  "it  is  an 
establuhed  and  fitmiliar  rule  of  insurance, 
that  when  the  thing  insured  subsists  in 
specie,  and  there  is  a  chance  of  its  reco- 
very, there  must  be  an  abandonment.  A 
party  is  not  in  any  case  obliged  to  abandon, 
neither  will  the  want  of  an  abandonment 
oust  him  of  his  claim  for  that  which  is  in 
fact  an  average  or  total  loss,  as  the  case 
may  be.  Again,  in  MuUettv.  Skedden{l4) 
I  the  same  learned  Judge  says,  instead 
of  the  saltpetre  having  been  taken  out  of 
the  ship  and  sold,  and  the  property  divested, 
and  the  subject-matter  lost  to  the  owner,  it 
had  remained  on  board  the  ship,  and  been 
restored  at  last  to  the  owner,  I  should  have 
thought  there  waa  much  in  the  argument, 
that,  in  order  to  make  it  a  total  IfMs,  there 
should  have  been  notice  of  abandonment, 
and  that  such  notice  should  have  been 
given  sooner ;  but  here  the  property  itself 
was  totally  lost  to-  the  owner,  and  the  ne- 
cessity of  any  abandonment  was  altogether 
done  awa^."  In  that  case,  the  sentence 
under  which  the  tale  waa  made  had  been 

(13)  15  East,  13. 

(14)  13  East,  S04. 
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reversed,  and  the  proceeds  directed  to  be 
paid  to  the  owner.  So  that  there  Was  a 
substitution  of  money  for  a  portion  at  least 
of  the  matter  insured.  Both  these  cases 
are  direct  authorities  that  no  abandonment 
is  necessary  where  there  is  a  total  loss 
of  the  subject-matter  insured.  To  which 
may  be  added  the  cases  of  Green  v.  the 
JUyal  Exchange  Assurance  Company  {15), 
Idle  V.  the  Royal  Exchange  Atturance  Com- 
panv  (16),  Robertton  v.  Clarke,  and  Cam- 
briage  t.  AnderUm  (17):  this  last  is  in  all 
points  similar  to  the  present,  and  is  an  ex- 
press decision  that,  v^en  the  subject-matter 
insured  has,  by  a  peril  of  the  sea,  lost  its 
form  and  species,  where  a  ship,  for  example, 
has  become  a  wreck  or  a  mere  congeries 
of  planks,  and  has  been  bond  ^de  sold  in 
that  state  for  a  sum  of  money,  the  assured 
may  recover  a  total  loss  without  any  aban- 
donment.  Id  fact,  when  such  a  sale  takes 
place,  and  in  the  opinion  of  the  jury  is  jus- 
ti6ed  by  necessity  and  a  due  regard  to  the 
interests  of  all  parlies,  it  is  made  for  the 
benefit  of  the  party  who  is  to  sustain  the 
loss ;  and  if  there  be  an  insurance,  the  net 
amount  of  die  sale,  afier  deducting  the 
ebarges,  becomes  money  had  and  received 
to  the  use  of  the  underwriter,  upon  the 
payment  by  him  of  the  total  loss.  It  may 
be  proper  to  mention,  however,  that  the 
assured  may  preclude  himself  from  recover- 
ing a  total  loss,  if,  by  any  view  to  his  own 
interest,  he  voluntarily  does,  or  permits  to 
be  done,  an^  act  whereby  the  interest  of 
the  underwriter  may  be  prejudiced  in  the 
recovery  of  that  money.  Suppose,  for  ex- 
ample, that  the  money  received  upon  the  ^ 
sale  should  be  greater  than  or  equal  to  the 
sum  insured,  if  the  assured  allows  it  to  re- 
main in  the  hands  of  his  ^ent,  or  of  the 
party  making  the  sale,  and  treats  it  as  his 
own,  be  must  take  upon  himself  the  conse- 
quence of  any  subsequent  loss  that  may 
arise  of  that  money,  and  cannot  throw 
upon  the  underwriter  a  peril  of  that  nature. 
This  is  the  true  principle  of  the  case  of 
Mitchell  v.  Edie  (IS),  which  was  cited  as 
an  authority  for  the  decision  of  the  Court 
of  Common  Pleas.    There,  the  insurance 

(15)  6  TsunL  68. 

(16)  B  Tauat  755. 

(17)  S  B.  &  C.  691;  s.  c.  2  Law  J.  Rep.  K.B. 
141. 

(IB)  1  T«im  Bsp.  608. 


was  upon  sugar  from  Jamaica  to  London. 
The  ship  had  been  captured  by  a  privateer, 
deprived  of  some  of  her  crew  and  a  portion 
of  her  stores,  then  released,  and  carried  by 
the  remainder  of  the  crew  into  Charleston, 
where  she  arrived  on  the  18th  of  February 

1782.  The  report  does  not  state  when 
the  intelligence  of  this  event  arrived  in 
liondon,  but  it  is  probable  that  it  must 
have  reached  the  assured  before  the  month 
of  June  followii^.  One  of  the  owners  of 
the  ship  was  resident  at  Qiarleston;  he 
took  possession  of  her,  and,  instead  of 
dispatching  her  on  the  original  voyi^,  he 
sold  the  cargo  of  sugar  in  the  month  of 
June,  and  sent  the  ship  on  another  voyage. 
He  had  been  connected  with  the  assured  in 
former  adventures.  He  retained  the  money 
in  his  hands,  and  came  to  England  in  June 

1 783.  The  assured  pressed  him  for  pay- 
ment of  the  money,  but  took  no  step  to 
recover  it ;  he  became  insolvent  the  follow- 
ing year :  no  claim  was  made  upon  the 
underwriters  till  after  this  event ;  and  then, 
after  the  expiration  of  three  years  from 
the  alleged  loss  of  the  goods,  notice  of 
abandonm»it  was  given,  and  the  actira 
brought ;  upon  which  die  defendant  paid 
into  court  a  sum  sufficient  to  cover  a 
general  average,  and  pleaded  the  general 
issue.  I'he  Court  gave  judgment  against 
the  plaintiff ;  stating  that  he  had  aban- 
doned too  late.  And  it  cannot  be  disputed, 
that  if  he  ever  had  any  colour  for  claiming 
a  total  loss,  it  must  have  been  upon  an 
abandonment  before  he  heard  of  the  sale, 
as  he  afterwards  gave  credit  to  his  ^ent 
for  the  money,  and  elected  to  treat  it  aa 
his  own,  till  the  event  of  an  inaolvoicy, 
which  prevented  the  underwriter  from  k- 
coveriuK  it.  But  in  fact  there  never  was 
a  total  loss  by  a  peril  of  the  sea.  The 
suffars  were  safe  at  Charleston,  and  the 
saK  by  the  owner  of  the  ship,  was  not  a 
loss  by  a  peril  insured  against.  The  secret 
of  the  conduct  of  the  assured  may  be  dis- 
covered by  a  reference  to  the  dates  and 
the  circumstances  of  the  time.  During  the 
war  with  America,  and  especially  towards 
the  close  of  it,  the  intercourse  between 
that  country  and  the  West  India  islands 
was  much  interrupted,  and  the  price  of 
colonial  produce  was  hisher  in  Charleston 
than  in  London.  It  was,  uerefbre,  probably 
his  interest  to  give  up  fait  claim  uppn  the 
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underwriters,  and  adopt  the  lale.  If,  there- 
fore, the  sale  of  the  goods  could  have  been 
treated  as  a  loss,  the  conduct  of  the  as- 
sured had  either  deprived  him  of  the  right 
to  claim  it,  or  made  him  liable,  if  he  had 
the  right,  to  account  to  the  underwriters 
for  the  amount  of  the  sale.  If,  indeed,  the 
Court  must  be  supposed  to  have  treated 
the  sale  at  Charleston  as  a  loss,  for  which 
the  underwriter  was  at  any  time  respon- 
Mble,  the  case  may  be  an  authority  for  es* 
tablishing  the  principle,  that  even  when  a 
total  loss  baa  occurred*  by  a  aale  of  the 
goods,  the  assured  may,  by  his  own  con- 
duct in  electing  to  take  the  proceeds  in- 
stead of  making  his  claim  upon  the  under- 
writer, if  be  thereby  alters  the  position  of 
the  facts  so  as  to  effect  the  interest  of  the 
underwriter,  forfeit  hts  claim  to  recover  a 
total  loss.  But  the  case  is  in  no  view  an 
authority  for  the  judgment  of  the  Court  of 
Common  Pleas,  wbich^  for  these  reasons, 
we  think  ought  to  be  reversed ;  and  a  ver- 
dict entered  for  the  plaintiff  for  272. 15$.Gd, 
and  40«.  costs. 

Judgment  for  the  plamUff. 


1857.     1  SIR  HOLTNEUX  HYDE  MKPBAN 

June.*   /  V.  JOHN  DOE  d,  p.  s.  kmiobt. 

Seidence — Presumpthe  Death — Eject- 
ment — Adverse  Possession, 

The  absence  of  a  person  abroad,  without 
having  been  heard  of  for  seven  years,  is  pre- 
sumptive evidence  of  such  person's  being  then 
deadt  Aui  tf  ffo  evidence  of  the  actual  time  of 
the  death,  or  that  it  occurred  at  the  end  of 
the  Uoen  yean. 

Tke'ttatute  8  4>  4  WiU.  4.  e.  27.  m.  £ 
and  St  hat  done  amay  with  the  doctrine  of 
non-adverse  possession ;  and  in  cases  not  with- 
in the  exception  contained  in  section  \5,  the 
question  is,  whether  twenty  years  have  elapsed 
since  the  right  accrued,  whatever  be  the  no- 
<w«  of  the  pottetsion. 

Exceptions  to  the  ruling  of  Patteson,  J., 
on  the  trial  of  an  ejectment  to  recover 
certain  copyhold  property  at  Loders,  in 
the  couDty  of  Dorset.    The  cause  was 

*  Prennt— Lord  Deamu,  CJ,,  Pftric.  J..  G«M- 
1m.  J..  Pattena,  J.,  Vaaglun,  J.,  WilUaas,  J., 
and  Coletidga,  J. 


tried  at  the  Spring  Assixes,  in  1835,  and 
the  plaintiff  recovered  a  verdict.    It  ap- 
peared by  the  bill  of  exceptions,  that  the 
property  in  question,  being  part  of  the 
manor  of  Loder  and  Bothenhampton,  had 
become  vested  in  one  Matthew  Knight,  for 
the  term  of  his  life.    He  was  a  sail-maker 
at  Wapping,  and  having  become  bankrupt, 
his  assignees  in  1797  sold  his  life  interest 
to  his  brother  George  Knight,  to  whom 
the  premises  were  granted  by  the  lord, 
aoA  at  the  same  Ume  the  reversion  was 
settled  by  Geoi|^  Knight  upon  his  sons, 
one  of  whom  was  the  lessor  of  the  plaintiff. 
Matthew  leA  this  country  in  December 
1806  or  early  in  1807,  and  Geoi^e  died  in 
December  1807.    In  May  1807,  Geoi^e'a 
wife  received  a  letter  from  Matthew,  which 
came  from  Charlestown,  in  America,  and 
the  average  period  ofavoywe  from  Ame- 
rica then,  was  six  weeks.    George,  on  the 
4th  of  August  1807,  mortgaged  the  pre- 
mises to  one  Richard  Travers  for  the  term 
of  seven^  years,  if  Matthew  should  so  long 
live,  which  was  assigned  in  1808  to  Sir 
Evan  Nepean,  who  was  lord  of  the  manor. 
The  premises  were  occupied  by  George 
until  his  death,  aflsr  which,  one  Way  came 
into  possession,  as  the  tenant  of  Travers,  to 
whom  Sir  Evan  had  granted  a  lease  for 
fourteen  years,  and  when  Travers  died, 
that  lease  was  surrendered,  and  Bishop 
became  tenant  of  Sir  Evan  Nepean.  Two 
letters  from  Sir  Evan  to  Mr.  Travers, 
were  read  in  evidence,  one  dated  the  SSrd 
of  January  1808,  the  other  the  14th  of 
March  1808,  in  which  he  talked  of  pur- 
chasing the  estate  during  Matthew's  life, 
and  expressed  his  opinion  that  it  was  not 
worth  much,  in  consequence  of  his  being 
in  a  foreign  country.    He  died  in  lS9i, 
and  was  succeeded  by  hia  son,  the  plain- 
tiff in  error.    The  declaration  was  served 
on  the  18th  of  January  1834.  The  learned 
Judge  told  the  jury,  that  the  lessor  of  the 
plaintiff  was  bound  to  shew  that  Matthew 
was  alive  within  the  period  of  twenty  years 
before  the  commencement  of  the  suit,  and 
he  had  not  done  so ;  but,  that  if  Sir  Evan 
Kepean  took  as  purchaser  of  George 
Knight's  interest,  his  possession  had  not 
been  adverse,  because  it  could  not  be  ad- 
verse, so  h>ng  as  it  was  uncertain  whether 
Matthew  was  alive  or  dead,  which  it  was 
up  to  May  1814 ;  and  the  jury,  under  that 
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direction,  found  their  verdict  for  the  plain- 
tiff. The  defendant  excepted  to  the  last 
part  of  his  Lordship's  direction.  The 
case  was  argued  on  November  28,  18S6, 
by- 

Sir  W.  W.  Folletl,  for  the  plaintiff  in 
error. — 'I'he  defendant  below  objects  to 
that  part  of  the  learned  Judge's  direction 
to  the  jury,  in  which  he  said  that  there 
was  no  adverse  holding  by  Sir  Evan  Ne- 
pean  ;  and  the  lessor  of  the  plaintiff  will 
contend  that  he  was  also  wrong  in  direct- 
ing them  according  to  the  decision  of  Doe 
d.  KniglU  V.  NepeaM{\\  that  there  was 
no  presumption  that  Matthew  lived  until 
the  end  of  the  seven  years  aAer  he  was 
last  heard  of.  The  plaintiff  in  error  now 
contends  that  there  was  an  adverse  holding, 
and  therefore  the  Judge's  ruling  was  wrong. 
It  is  said,  and  the  learned  Judge  adopt- 
ed the  argument,  in  his  direction  to  the 
jury,  that  as  Sir  Evan  Nepean  purchased 
the  interest  of  George  Knight,  which  lasted 
during  the  life  of  Matthew,  there  was  no 
adverse  holding,  so  long  as  it  was  uncer- 
tain whether  Matthew  was  dead  or  alive, 
which  uncertainty  lasted  during  the  seven 
yean,  and  therefore  that  die  Sutute  of 
Limitations  did  not  run  until  the  expiration 
of  that  time.  But,  upon  Uie  death  of  the 
tenant  for  life,  the  right  of  the  remainder- 
man accrues,  and  the  right  of  entry  arises. 
It  is  the  duty  of  the  lessor  of  the  plaintiff 
to  prove  that  the  right  of  entry  accrued 
within  the  twenty  years  before  the  com- 
mencement of  the  suit.  He  does  not  do 
BO  in  this  case,  unless  he  shew  that  the 
death  of  Matthew,  in  point  of  fact,  took  - 
place  within  that  time.  That  the  right  of 
entry  accrued  on  the  death  of  the  tenant 
for  life  is  established  by  the  21  Jac.  1 .  c.  1 6, 
and  the  8  &  4  Will.  4.  c.  C7.  ss.  2  and  3, 
which  contains  the  explanation  of  the  times 
when  the  right  of  entry  shall  be  deemed  to 
have  accrued,  and  section  15  altera  the 
law  respecting  adverse  holdings.  The 
estate  then  of  the  rematnder-roan  having 
accrued  and  vested  in  possession  on  the 
death  of  the  tenant  for  life,  the  holding  of 
Sir  Evan  Nepean  became  immediately  ad- 
verse to  the  remainder-man,  unless  the 
latter  has  done  some  act  to  rec<^ise  his 

(1)  5  B.&Ad.  M;  i.  e. S  Uw  J.  Rep.  (bj.) 


tenancy,  as  the  receipt  of  ren^  according 
to  Roe  V.  PTidemx{%)t  and  Demi  Raw' 
tings  (3) ;  but  there  was  no  evidence  of  any 
such  conduct  in  the  present  case  on  the 
part  of  the  remainder-man.  At  least,  such 
a  question  ought  to  have  been  left  to  the 
jury.  According  to  the  evidence,  it  ap- 
pears that  the  lessor  of  the  plaintiff  must 
have  acquiesced  in  the  holding  by  Sir 
Evan  Nepean  after  the  death  of  Matthew. 

[Patteson,  J.— No  question  of  acqui- 
escence can  arise  in  respect  of  a  fact  wbidi 
is  not  known  to  the  party.] 

It  was,  however,  a  fact  for  the  jury  to 
determine,  whether  there  was  an  adverse 
holding  by  Sir  Evan  against  the  remainder- 
man. Possibly,  they  might  have  consi- 
dered, that  in  consequence  of  the  uncer- 
tainty of  Matthew's  death,  it  was  not  so; 
yet,  nevertheless,  they  ought  to  have  been 
asked  whether  he  did  hold  on  as  the  tenant 
of  the  remainder-man,  or  adversely  to  him. 
In  Partridge  v.  Bere(4i\  the  reUtim  of 
the  mortgagor  and  mortgagee  is  explained; 
and  in  HaU  v.  Doe  d.  Svrteet  {S\  (be  doe- 
trine  of  adverse  holding,  with  reference  to 
that  relation,  is  considered ;  and  it  is  held 
that  a  tenancy  exists  "between  them;  bat 
that  is  a  matter  of  feet  which  is  not  esu- 
blished  here.  The  late  case  of  Doe  d. 
Parker  v.  Oregorv  (6)  is,  however,  stroi^ly 
in  point  for  the  defendant  below,  as  shew- 
ing that  the  continuing  in  possession  after 
a  right  has  accrued,  will  constitute  an  ad- 
verse holding,  though  the  original  posses- 
sion was  rightful.  It  is  there  dedded, 
that  the  moment  that  the  party  can  be 
turned  mit  of  possession,  Uie  holding  be- 
comes adverse ;  and  if  that  be  applied  to 
the  present  case,  it  shews,  that  oo  Matthew's 
death.  Sir  Evan  Nepean  began  to  held  ad- 
versely. It  was  inenmbent  upon  Uie  knor 
of  the  plaintiff  to  shew  that  that  death  was 
within  the  twenty  years,  and  be  did  not  do 
so :  because,  as  the  Court  have  decided, 
it  cannot  be  presumed  that  Matthew  sur- 
vived until  the  limit  of  the  seven  years. 
That  decision  is  good  law ;  it  has  been  snp- 

S)  10  East,  158. 
S)  Ibid.  tel. 

(4)  5  B.  &  Aid.  604. 

(5)  Ibid.  687. 

(6)  S  Ad.&  EL  14;  s.  e.  4  Law  J.  IUr.(i>.s.) 
K.B.  19.  And  Do*  d.  Cotbn  ».  BnnMaii.  S 
Ad.&  EL63;  s.e.4  Law  J.  B«p.  (aA)K.B.166. 
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ported  by  The  King  v.  the  InJuMimOM  of 
aarbonie(7)t  where  it  Was  cited,  and  ap- 
proved of  by  the  Court.  There  is  also  a 
case  of  Patiiton  v.  Blake  which  is  also 
in  point,  and  which  was  not  cited  in  the 
argument  of  Doe  v.  Nepean.  The  law  of 
England,  indeed,  has  formed  a  presump- 
tion of  the/iac<  of  death  after  the  lapse  of 
seven  years,  but  it  has  never  been  held, 
that  there  is  any  presumption  as  to  the 
time*  That  is  a  fact  which  must  be  proved 
by  evidence,  of  which  there  was  none  in  the 
present  case. 

The  Attorney  Qeneralt  for  the  defendant 
in  error. — ^The  defendant  is  entitled  to  the 
judgment  of  the  Court  on  both  points. 
First,  there  was  no  adverse  holding  against 
the  lessor  of  the  plaintiff*.  The  statute 
3  &  4  Will.  4.  c.  S7.  does  not  apply,  be- 
cause there  is  a  proviso  to  section  15, 
which  prevents  its  operation  in  all  eject- 
ments brought  within  five  years  from  the 
time  of  its  passing.  If  that  section  be  not 
applicable,  then  the  facts  of  the  case  shew 
that  there  was  not  an  adverse  holding. 
The  facts  are  these:  Matthew  Knight  was 
tenant  for  life,  and  he  became  bankrupt; 
his  assignees  sold  to  Geoive  Knight,  who 
mortgaged  the  estate  to  Travers  ;  he  as- 
signed the  mortg^e  to  Sir  E.  Nepean, 
who  appears  to  have  obtained  the  equity 
of  redemption,  and  thus  representing 
George  also  represented  Matthew,  and  pos- 
session was  kept  by  the  tenants  of  Sir 
Evan  and  his  son,  down  to  the  passing  of 
the  3  &  4  Will.  4.  c.  27  ;  and  it  might  be' 
contended  indeed,  that  there  was  no  ad- 
verse holding,  even  at  that  time.  But  it 
is  enough  to  shew  that  there  has  not  been 
an  adverse  holding  for  twenty  years. 
Now,  if  the  original  entry  is  lawful,  the 
mere  continuing  to  hold  the  possession 
will  not  constitute  an  adverse  holding.  In 
Doe  V.  Gregory t  the  husband  did  not  claim 
to  hold  under  hia  wi&.  Now,  there  must 
be  an  ouster  and  a  disseisin,  with  an  inten- 
tion to  disseise,  in  order  to  create  an  ad- 
verse holding;  and  until  there  is  such  an 
adverse  holding,  the  Statute  of  Limitations, 
21  Jac.  1.  c.  16,  does  not  run — Reading  y* 
MoMstone  (9).    It  does  not  necessarily, 

<7)  S  Ad.&E1.540;  s,  e. 4  Uw  J.  Bsp. (n.s.) 
AI.C.49. 

(8)  Park.  Inst.  644, 7lh  •dit. 

(9)  Sslk.483. 

Naw  SaaiEs,  VII^Exenae. 


and  in  dl  cases,  run  from  the  time  when 
the  right  of  entry  first  accrues.  Doe  v. 
Perking  (10)  is  an  authority  to  the  contrary, 
where  the  son  of  a  lessee  who  had  held  over 
after  the  expiration  of  a  tenancy  for  life, 
on  which  his  lease  depended,  levied  a  fine; 
and  it  was  held  that  the  fine  did  not  operate, 
because  there  was  no  adverse  possession. 
So  also  in  the  case  cited,  of  Halt  v.  Doe  d. 
Surteet,  and  in  Doe  d.  Colclough  v.  Htdee 
(11).  Doe  d.  Suler  v.  Hall{U),  Doe  d. 
Smith  V.  Pike(\3\  and  Doe  d.  Roffey  v. 
Harbront  (14).  At  the  trial  indeed,  Doe  d. 
Forster  v.  Scolt(lS)  was  referred  to;  but 
when  it  is  examined,  it  will  be  found  to 
turn  entirely  upon  the  construction  of  the 
grants.  As,  therefore.  Sir  Evan  Nepean 
entered  into  the  possession  rightfully,  he 
cannot,  without  some  evidence  of  an  Inten- 
tion to  disseise  the  right  owner,  be  held  to 
have  possessed  the  premises  adversely. 
As  to  the  argument  that  this  question 
ought  to  have  been  submitted  to  the  jury, 
the  cases  shew  that  the  Courts  have  them* 
selves  decided  upon  the  facts,  whether 
there  has  been  an  adverse  holding  or  not. 

[CoLSRiDOB,  J.-^Your  argument  goes 
beside  the  reason  assigned  by  the  Judge 
at  the  trial.] 

It  is  not  material  what  are  the  reasons 
of  tlie  Judge,  the  direction  is  alone  to  be 
considered.  That,  however,  was  a  good 
reason  for  the  conclusion  to  which  he  came; 
but  it  was  only  one,  and  there  are  others;  for 
when  the  jury  found  as  a  fact,  that  Sir  E. 
Nepean  entered  as  the  purchaserofGeorge's 
interest,  then  the  learned  Judge  was  right 
in  saying  that  there  was  no  adverse  hold- 
ing ;  first,  because,  liaving  entered  right- 
fully, he  could  not  be  treated  as  afterwards 
holding  adversely ;  secondly,  because,  not 
knowing  of  the  death  of  Matthew,  he  could 
not  be  supposed  to  be  holding  an  adverse 
possession,  when  that  depended  upon  a  fact 
of  which  he  was  ignorant;  and  thirdly,  be- 
cause he  did  not  actually  set  up  any  ad- 
verse holding,  but  in  bis  letters  conducted 

(10)  dMaii.&Selir.S7l. 

(11)  3  B.&  C.757. 

(IS)  f  Dowl.  &  HvL  98 ;  s.  o.  1  Uw  J.  R«p. 
K.B.  37. 

(13)  C  B.  &  Ad.  758 ;  s.  e.  1  Lkw  J.  B«p.  (m.s.) 

K.B. 108. 

(14)  lN«r.&Mn.4tt;s.e.SAd.&EL67,ii. 
(13)  4B.&C.706J  s.e.4  Law  J.  Rap.  K3. 
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himself  as  holding  as  Matthew's  represen- 
tative. Then  secondly,  the  learned  Judge 
was  wrong  in  ruling  according  to  the 
decision  of  the  Court  of  King's  Bench, 
because  that  decision  cannot  be  supported. 
At  this  trial,  indeed,  the  case  was  varied, 
because  the  lessor  gave  some  account  of 
the  possession  of  the  premises*  and  shew- 
ing that  the  defendant  was  not  a  mere 
stranger,  threw  upon  him  the  burthen  of 
proving  that  the  lessor's  title  had  been 
defeated  by  the  operation  of  the  Statute 
of  Limitations.  It  was  consequently  for 
him  to  fix  the  time  of  the  death,  and  to 
establish  that  it  was  not  within  the  period 
of  twenty  years  before  the  action.  If, 
however,  the  lessor  is  required  to  prove 
that  fact,  he  does  enough,  when  he  shews 
that  the  party  was  alive  within  seven  years 
before  the  twenty  years  began  to  run,  be- 
cause the  law  will  presume  dut  the  life 
continued  antil  the  end  of  the  seven  years. 
To  hold  otherwise,  in  eflfect,  will  reduce 
a  party  to  a  term  of  thirteen  years  for 
bringing  his  ejectment.  He  cannot,  in 
such  a  case,  sue  until  seven  years  have 
elapsed,  and  if  he  cannot,  afler  twenty 
years,  it  is  clear  he  can  have  only  a  period 
of  thirteen  years  in  which  he  is  to  bring  it. 
The  term  of  seven  years  is  supplied  by 
the  analogy  of  the  statute  1  Jac.  1.  c.  11^ 
of  bigamy,  and  the  19  Car.  2.  c.  6,  as  to 
the  continuance  of  the  lives  on  which  leases 
are  held. 

[Pattbsoh,  J. — It  is  by  way  of  analogy 
to  that  statute,  but  the  enactment  in  sec* 
tion  if  is  expressly  applicable.  The  Judge 
is  to  direct  the  jury  that  the  party  is  dead, 
but  it  does  not  say  when.] 
.  But  it  must  mean  at  the  end  of  the  seven 
years.  No  doubt,  the  presumption  may 
be  rebutted  by  circumstances.  It  may  be 
shewn  that  in  all  probability  the  party  had 
died  previously,  but  in  the  absence  of  such 
proof,  the  legal  presumption  is,  that  the 
party  continues  to  live  until  the  end  of  the 
seven  years.  Doe  d.  George  v.  Je3son{l6\ 
is  in  support  of  that  doctrine.  In  The 
King  V.  the  Inhabilantt  of  Harbourne,  the 
Court  only  determined  Uiat  they  would  pre- 
sume a  party  to  continue  alive  for  twenty- 
five  days;  and  in  JVatton  t.  King {17), 

(16)  6  Ei.Bt,  85. 

(17)  1  Stark.  N.P.C, 


which  was  relied  on  in  the  judgment  of 
the  Court  in  Doe  v.  Nepean^  there  exuted 
facts  which  rendered  it  probable  that  the 
party  was  dead ;  namely,  a  storm  and  a 
shipwreck.  Here,,  there  are  no  facts  to 
rebut  the  presumption.  In  The  King  t. 
7*iiiyiuR^(18),  the  Court,  indeed,  presumed 
a  death  to  have  taken  place  within  seven 
yean,  but  that  was  to  avoid  the  presump- 
tion of  a  crime. 

Bantam  replied,  and  commented  upon 
the  cases  cited  for  the  defendant  in  error, 
and  contended,  that  they  were  all  distin- 
guishable. As  to  Doe  V.  Perkmt,  that  was 
not  decided  upon  the  Statute  of  Limiu- 
tions,  but  turned  on  the  effect  of  a  fine. 
None  of  them  shews,  that  under  circiun- 
stances  such  as  are  in  the  present  case,  it 
has  ever  been  held  that  the  pouesuon 
was  not  adverse.    But  if  Sir  E.  Nepean's 

Eossesaion  was  rightful,  when  did  it  ever 
ecome  wroneAil,  so  as  to  authorize  thu 
ejectment?  The  difficulty  of  decidii^ 
that  point  shews  that  .the  doctrine  con- 
tended for  cannot  be  correct.  Then  tbb 
case  does  fall  within  the  3  &  4  Will.  4. 
c.  27.  s.  2,  and  is  not  protected  by  the 
proviso  to  the  15th  section,  because  it 
does  not  appear  at  all  that  the  rightful 
possession  continued  down  to  the  bringing 
of  this  action.  His  possession,  in  truth, 
continued  rightful  until  the  death  of  Mat- 
thew, and  then  it  became  wrongful  and 
adverse.  The  new  &ctB  introduced  into 
this  case,  do  not,  in  truth,  alter  it,  o^  re- 
leave  the  plaintiff  from  the  necessity  of 
proving  that  Matthew  died  within  the 
twenty  years.  Then,  no  authority  is  pro- 
duced to  establish  that  there  ia  such  a  pre- 
sumption of  the  time  of  the  death,  as  ii 
required  for  his  case. 

Cur.  ade.  vaA. 

The  judgment  of  the  Court  was  now 
delivered  — 

Lord  Dbnhan,  C.  J. — The  lessor  of  the 
plaintiff  claimed  as  grantee  in  reversion  of 
a  copyhold  estate  on  the  death  of  Matthew 
Knight.  Matthew  Knight  went  to  America 
in  December  1806,  or  early  in  1807,  and 
the  last  account  that  was  heard  of  him  was 
by  a  letter  written  by  him  from  Charles- 
town,  which  was  received  in  England  in 

(18)  2  B.  &  Aid.  316. 
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Hay  1 807.  The  declaration  tn  this  cause 
was  served  oil  the  18th  of  January  I8S4. 
At  the  trial,  evidence  was  given  to  shew, 
that  the  defendant  catne  into  possession  as  a 
purchaserofthe  interest  of  Geoi^e  Knight, 
who  held  for  the  life  of  Matthew  Knight, 
Two  questions  arose :  first,  whether  the 
lessor  of  the  plaintiff  was  bound  to  give 
some  evidence  as  to  the  precise  dme  of 
Matthew  Knight's  deaUi^  in  order  to  shew 
that  be  had  brought  ^is  action  widiin 
twenty  years  of  his  death,  or  whether  the 
presumption  of  his  being  alive  continued 
to  the  last  moment  of  the  seven  years  since 
he  was  last  heard  of,  when  the  law  presumes 
that  he  was  dead,  and  which  was  within 
twenty  years  next  before  the  commence- 
ment of  the  action ;  secondly,  whether  on  the 
supposition  that  the  defendant  came  in  as  a 
purchaser  of  George  Knight's  interest,  there 
had  been  twenty  years  adverse  possession 
as  against  the  lessor  of  the  plaintiff.  The. 
learned  Judge  told  the  jury  it  was  incum- 
bent on  the  lessor  of  the  plaintiff  to  prove 
that  Mattiiew  Knight  was  actually  alive 
within  twenty  years  before  the  commence- 
ment of  the  action,  and  that  he  had  not 
proved  that  fact  by  merely  shewing  that 
■even  years  since  he  was  last  heard  of 
expired  within  twenty  years  next  before 
the  commencement  of  the  action,  on  which 
the  counsel  for  the  lessor  of  the  plaintiff 
tendered  a  bill  of  exceptions.  The  learned 
Judge  also  told  the  jury,  that,  if  they  were 
of  opinion  that  the  defendant  took  as  pur- 
chaser of  the  interest  of  (jeorge  Knight, 
his  possession  had  not  been  adverse  for 
twen^r  years,  because  it  could  not  be  ad- 
verse as  long  as  it  was  uncertain  whether 
Matthew  Kniffht  was  alive  or  not,  which  it 
was,  up  to  May  1814.  Upon  this,  the 
counsel  for  the  defendant  tendered  a  bill  of 
exceptions.  The  jury  found,  that  it  was 
not  proved  that  Matthew  Knight  was  alive 
within  twenty  years,  but  that  it  did  not 
i^pear  that  there  was  any  adverse  posses- 
sion of  twenty  years ;  and,  under  thelearned 
Judge's  direction,  they  found  their  verdict 
for  the  lessor  of  the  plaintiff.  It  seems, 
the  statute  8  &  4  Will.  4.  c.  27.  was  not 
adverted  to  at  the  trial,  but  only  on  the 
case  being  ai^ed  before  the  Court.  We 
are  all  clearly  of  opinion,  that  sections  2 
and  3  of  that  act  (which  came  into  opera- 
tion on  the  1st  of  January  1834,  seventeen 


days  before  this  action  was  commenced) 
have  done  away  with  the  doctrine  of  non-ad- 
verse possession,  and  except  in  cases  falling 
within  the  1 5th  section  of  the  act,  the  ques- 
tion (5,  whether  twenty  years  have  elapsed 
since  the  right  accrued,  whatever  be  the  na- 
ture of  the  possesnon.  The  right  of  entry 
in  this  case  accrued  on  thedeath  of  Matthew 
Knight.  Then,  as  the  first  and  second 
questions  were  identical,  the  learned  Judge 
was  wroi^  in  putting  any  distinct  and  sepa- 
rate questions  to  the  jury  on  the  nature  of 
the  possession,  unless  the  case  be  within 
the  15th  section.  Now,  that  section  applies 
only  where  the  possession  was  not  adverse, 
according  to  the  former  state  of  the  law,  at 
the  time  of  the  passing  of  the  act — that  is; 
the  24th  of  July  1833.  If  that  point  had 
been  raised  at  the  trial,  it  is  plain  the  jury 
would  have  been  satisfied  that  the  posses- 
sion was  adverse  on  the  24th  of  July  1 833 ; 
for,  we  know  by  the  report.  Doe  d.  Knight 
V.  Nepean,  that  an  action  had  been  brought 
and  tried  between  the  same  parties  some 
time  before  that  date.  Whether,  therefore, 
the  learned  Jo^^  took  a  right  view  of  the 
defendant's  possession  or  not,  under  the 
former  state  of  the  law,  is  immaterial,  the 
3  &  4  Will.  4.  c,  27.  applies  to  the  case,  and 
the  direction  in  respect  of  which  the  defen- 
dant's bill  of  exceptions  was  tendered,  was, 
therefore,  wrong.  Still,  it  is  necessary  to 
determine  the  first  and  principal  points  in 
the  case;  because,  if  the  learned  Judge's 
direction  was  also  wrong  as  to  that,  the 
lessor  of  the  plaintiff  would  be  entitled  to 
retain  the  verdict,  although  he  retained  it 
on  another  ground.  The  Court  is,  there- 
fore, called  on  to  review  the  decision  of  the 
Court  of  King's  Bench  in  Doe  v.  Nepean', 
The  doctrine  tl^re  laid  down  is,  that  where 
a  person  goes  abroad,  and  is  not  heard  of 
for  seven  years,  the  law  presumes  the  fact, 
that  such  person  is  dead,  but  not  that  he 
died  at  the  beginning  or  the  end  of  any 
particular  period  during  those  seven  years : 
that  if  it  be  important  to  any  one  to  esta- 
blish the  precise  time  of  such  person's 
death,  he  must  do  so  by  evidence  of  some 
sort,  to  be  laid  before  the  jury  for  that 
purpose,  beyond  the  mere  lapse  of  seven 
years  since  such  person  was  last  heard  of. 
After  fully  considering  the  argument  at  the 
bar,  we  are  all  of  opinion,  that  the  doctrine, 
so  laid  down,  is  correct.  It  is  conformable 
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to  tlie  provision  of  the  statute  of  James  I.* 
relating  to  bigan^,  more  particularly  to 
tbe  statute*  19  Car  2.  c.  6,  relating  to  this 
very  matter,  the  words  of  which  distinctly 
point  at  the  presumption  of  the  fact  of 
death,  but  not  at  the  time:  it  is  conform* 
able  also  to  decisions  on  questions  of  bi- 
gamy and  on  policies  of  insurance,  and  it 
is  supported  and  confirmed  by  the  case  of 
The  King  v.  the  Inhabitants  of  Harhome. 
It  is  the  Taw  presumes  tliat  a  person  shewn 
to  be  alive  at  a  given  time,  remains  alive, 
until  the  contrary  be  shewn,  for  which 
reason  the  onus  of  shewing  the  death  of 
Matthew  Knight  lay  in  this  case  on  the  lessor 
of  the  plaintiff.  He  has  shewn  the  death, 
by  proving  the  absence  of  Matthew  Knight, 
and  his  not  having  been  heard  of  for  seven 
years,  whence  arises,  at  the  end  of  those 
seven  years,  another  presumption  of  lav^* 
namely,  that  he  is  not  then  alive ;  but  the 
onus  is  also  cast  on  the  lessor  of  the  plain- 
tiff, of  shewing,  that  he  has  commenced  his 
action  within  twenty  years  afler  his  right  of 
entry  accrued — that  is,  after  the  actual 
dea^  of  Matthew  Knight.  Now,  when  no- 
thing is  heard  of  a  person  for  seven  years, 
it  is  obviously  a  matter  of  complete  uncer- 
tainty, at  what  point  of  time  in  those  seven 
years  he  died :  of  all  the  points  of  time, 
the  last  day  is  the  most  improbable  and 
most  inconsistent  with  the  ^ound  of  pre- 
suming the  fact  of  death,  lliat  presump- 
tion arises  from  the  great  Upse  of  time 
since  the  party  has  been  heard  of;  because,  it 
is  considered  extraordinary  if  he  was  alive, 
that  he  should  not  be  heard  of.  In  other 
words,  it  is  presumed,  that  his  not  being 
beard  of  has  been  occasioned  by  his  death, 
which  presumption  arises  from  the  consi- 
derable time  that  has  elapsed.  If  you  as- 
sume that  he  was  alive  on  the  last  day  but 
one  of  the  seven  years,  then  there  is  no- 
thing extraordinary  in  his  not  having  been 
beara  of  on  the  last  d«r ;  and  the  previous 
extraordinary  lapse  of  time  during  which 
he  was  not  heard  of,  has  become  immate- 
rial by  resson  of  the  assumption,  that  he 
was  living  so  lately.  The  presumption  of 
the  fact  of  death  seems,  therefore,  to  lead 
to  the  conclusion,  that  the  death  took  place 
soine  considerable  time  before  the  expira- 
tion of  the  seven  years.  It  is  true,  the 
doctrine  will  often  practically  limit  the  time 
for  bringing  tbe  action  of  ejectment  in  such 


oaaes;  and  circutnstances  may  be  wippoaed, 
as  of  a  lease  for  aeven  years,  commencing 
on  the  death  of  A,  or  of  a  promiss«»7  note 
payable  two  months  after  A's  deadt,  and 
many  other  cases  which  might  be  pat,  in 
which  it  would  be  diflScult  to  carry  into 
effect  certain  contracts,  or  to  have  remedies 
for  the  breach  of  them,  if  the  parties  inter- 
ested, instead  of  making  inquiry  respect- 
ing the  person  on  whose  life  so  mudi  de- 
pended, chose  to  wait  for  the  legal  presump- 
tion. Such  inconveniences  may,  no  doubt, 
arise,  but  they  do  not  warrant  us  in  laying 
down  a  rule,  that  a  party  shall  be  presnmed 
tp  have  died  on  the  last  day  of  the  seven 
years,  which  would  manifesUy  be  contrary 
to  the  fiwt  in  almoatall  instances.  No  sn^ 
rule  is  enacted  by  the  statute,  nor  is  any 
one  authority  adduced  in  which  any  sud 
rule  has  been  laid  down.  It  is  not  neces- 
sary to  make  any  election  between  the  bc- 
*  ginning  of  seven  years  and  the  end  of  them, 
and  the  period  to  which  .the  death  should 
be  referred,  as  seems  at  one  time  to  have 
been  assumed.  We  adopt  the  doctrine  of 
the  Court  of  King's  Bench,  that  tbe  pre- 
sumption of  law  relates  only  to  the  &ct  of 
death ;  and  that  the  time  of  death,  whenever 
it  is  material,  must  be  a  subject  of  distinct 
proof.  For  these  reasons,  we  are  of  opi- 
nion, that  the  learned  Judy's  direction  to 
tiie  jury,  in  respect  of  which  the  leasor  of 
the  plaintiff  tendered  a  bill  of  exceptions, 
was  correct,  and  that  the  verdict  ov^t  to 
have  been  found  for  the  defendant ;  bat, 
as  we  cannot  order  it  to  be  so  entered,  the 
result  is,  that  the  verdict  found  for  the  les- 
sor of  the  plaintiff  must  be  set  aside)  anda 
venire  de  novo  awarded.  (1) 


June  / 

Evidence—LetUn—WUl—Competenaf, 

Letters  addressed  by  deeeaaed  pereoiu  to 
the  testiUor,  and  found  afler  At*  death  ot  iii 
bookcase  among  his  private  pa/iers,  mth 
their  seals  broken^  beta  not  admissible  in  em- 
dence  upon  a  question  as  to  his  eompeteaey 
to  make  a  will ;  no  act  being  proved  Co  have 

(\)  SmbIm  R«idl««.  LoTT.6  Ad.&£Ltia. 
•  Pretnit— Tindsl.  CJ.,  Patk,  J..  Psrk*.  &. 
^otiaqiMt,  J.,  Gvraay,  B.,  sad  Colmsa,  J. 
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been  dtme  fiy  Atm  tii  rmont  to  them ;  per 
Tindal,  C.  J.,  Parke,  B.,  Bosanquet,  J.,  and 
Coltman,  J.  (Diuentientibus,  Park,  J.  and 
Gumey,  B.) 

But  a  Utter  addreiied  by  a  deceeued  per- 
son to  the  teitatoTt  denring  him  to  covmuni- 
eate  with  hii  attorney  on  mattert  of  buaineti, 
wluek  leiltr  was  aho  found  among  the  pri- 
vate papers  of  the  testatoTt  and  hdorsed  bp 
Ae  aUmneyf  who  Iked  ai  some  JUslanett  held 
admssible  i»  evidence  upon  the  tame  ques- 
tion :  per  Tindal,  C.J.,  Park,  J.,  and  Gnr- 
ney,  B.  (Dtssentientibus  Parke,  B.,  Bosan- 
quet,  J.,  and  Coltman.  J.) 

On  a  writ  of  error  in  the  House  of  Lords, 
ail  such  letters  were  held  to  be  ina^tissible 
m  etidenee. 

This  ejectment,  which  was  brought  to 
recover  the  manors  of  Hornby  and  Tatham, 
in  the  county  of  Lancaster,  was  tried  before 
Coleridge,  J.  at  the  Lancaster  Summer 
Aseisei,  1 856,  and  the  queetion  was  upon 
the  capacity  of  the  testator,  Mr.  Marsden, 
to  make  a  will.  The  plaintiff  claimed  as 
heir-at-law;  the  defendant  as  devisee  in 
trust  under  the  will. 

At  the  first  trial  of  the  i^ectment,  before 
Gumey.  B.  in  1883,  a  number  of  letters 
were  tendered  in  evidence  to  prove  the 
capacity  of  the  testator;  they  were  reject- 
ed ;  and  a  bill  of  exceptions  was  tendered, 
and  the  case  argued  upon  it;  but  the 
judgment  was  Mlivered  upon  another 
point  (1), 

At  the  second  trial,  before  Gumey,  B. 
at  Lancaster,  1 884,  several  letters  were 
alao  tendered  in  evidence  for  the  same 
purpose,  and  admitted,  on  the  ground  that 
the  Judgea  were  divided  in  opinion  as  to 
their  aamtssibility.  These  letters  wer« 
■ubsequently  decided,  by  the  Court  of 
Kind's  Bench  (2),  to  have  been  improperly 
admitted. 

Upon  the  third  trial,  before  Coleridge, 
J.,  the  three  letters  hereinafter  set  out 
were  tendered  in  evidence,  and  rejected  by 
the  learned  Judge.  A  bill  of  exceptions 
was  tendered,  and  Judgment  signed  in  the 
Court  of  Queen's  Bench,  and  ^e  case  was 
twice  argued  in  the  Exchequer  Chamber ; 

(1)  Sea  Wright  v.  Doe  d.  Tatham,  S  Nev.  6t 
'  Hm.  C6B  i  e.  c.  3  Law  J.  Rep.  (».■.)  Etch.  966, 
(S)  Dm  d,  Tsthun  v.  Wright.  6  Nev.  It  Mao. 
13S  }  a.  c.  A  Uw  J.  Rep,  (ii.s.}  K.B.  lff4. 


first  in  Hilary  term,  1886,  by  Sir  ¥.  Pol- 
lock for  the  plaintiff  in  error,  and  by  Crest- 
well  for  the  defendant  in  error ;  and  again 
in  the  vacation  after  Easter  term,  I8S6,  by 
i^iV  F.  Pollock  for  the  plaintiff  in  error, 
and  Starve  for  the  defendant  in  error. 

The  bill  of  exceptions  sUted,that  "after 
the  death  of  John  Maraden,  many  letters, 
addressed  to  him  by  various  persons,  were 
found,  with  other  papers,  in  a  cupboard, 
under  hia  bookcasei  m  his  private  roomt 
and  that  to  many  of  these  letters,  letters 
had  been  written  and  sent  in  answer,  which 
last-mentioned  letters  were  proved  to  be 
in  the  handwriting  of  and  signed  by  the 
said  J.  Marsden;  and  that  upon  some 
others  of  them  so  found,  there  were  in- 
dorsements in  the  handwriting  of  the  said 
J.  Marsden,  and  which  letters  so  answered 
and  indorsed  were  tendered  and  receiv^ 
in  evidence  upon  the  said  matter  In  con- 
troversy and  at  issue."  The  three  follow- 
ing lettem,  addressed  to  the  testator,  were 
the  auliiieck-matter  of  i^i*  bill  of  excep- 
tions. The  first  was  from  Charles  Tatham, 
a  cousin  of  the  testator,  of  which  the  fol- 
lowing is  a  copy: — 

"  Alexandria.  12th  of  Oct.  1784. 

"My  dear  Cousin — You  should  have 
been  the  first  person  in  the  world  I  would 
have  wrote  to,  hadn't  my  time  been  em- 
ployed by  affairs  that  called  for  my  more 
immediate  attention.  In  the  first  place,  I 
am  called  upon  by  my  business ;  it  being 
the  first  consideration,  roust  by  no  means 
be  neglected.  As  for  my  brother  (the 
lessor  of  the  plaintiff),  his  goodness  is  such 
that  I  know  he  will  excuse  me  till  I  am 
more  disengaged ;  was  I  to  write  to  him 
in  my  present  embarraaaed  situation,  1 
perhapa  might  only  do  juatice  to  my  own 
feelinn,  and  he  mij^t  construe  it  deceit, 
so  dtffimnt  an  i^inion  have  I  Of  him  to 
mankind  in  general,  who,  above  all  things, 
are  fond  of  flattery.  I  shall  now  proceed 
to  give  you  a  small  idea  of  what  has  passed 
since  ray  departure  from  Whitehaven,  as  I 
suppose  Harry,  long  ere  now,  has  told 
you  the  rest.  We  sailed  the  14th  of  July, 
and  had  good  weather  the  chief  of  the  way ; 
but  as  you  know  nothing  of  sea-faring 
matters,  it  is  not  worth  while  to  dwell 
upon  the  subject.  We  reached  the  ca^ 
of  Virginia  the  18th  of  September,  but  did 
not  get  here  till  the  beginning  of  the  pte- 
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sent  month,  so  we  wete  aboat  twenty  days 
in  coming  S50  miles.  When  I  arrived  I 
was  no  little  concerned  to  find  the  town 
in  a  most  shocking  condition,  the  people 
dying  from  five  to  ten  per  day,  and  scarcely 
a  single  house  in  town  clear  of  disease, 
which  proves  to  be  the  putrid  fever.  I 
am  going  to  Philadelphia  in  a  few  daya, 
if  God  spares  my  life,  and  permits  me  my 
health,  and  there  I  intend  to  stay  till  afllkirs 
here  bear  a  more  friendly  asptfct ;  and  so 
the  next  time  you  hear  from  me  will  be, 
I  expect,  fVom  that  place,  though  you'll 
please  to  direct  to  me  here  as  usiul.  God 
bless  you,  my  dear  cousin,  and  may  you 
still  be  blessed  with  health,  whiteh  is  one 
of  the  greatest  blessings  we  require  here, 
is  the  sincere  wish  of,  dear  cousin,  your 
affectionate  kinsman  and  very  humble 
servant, 

"  Charles  Tatham. 

**  P.S.  Pray  give  my  kind  love  to  my 
annt,  my  brother,  and  my  cousin  Betty ; 
also  my  complimmta  to  all  the  rest  of  Uie 
fiimily,  and  ful  others  my  former  acquain- 
tancet,  &c.  Alexandria,  1 2tb  of  Oct.  1 784." 

And  the  counsel  for  the  said  defendant 
further  proved,  that  the  said  letter  was 
marked  with  the  London  post-roark  as  a 
ship  letter,  and  was  in  the  handwriting  of 
the  said  Charles  Tatham,  and  addressed  to 
the  said  John  Marsden,  Esq.,  Wennington 
Hall,  where  the  said  J.  Marsden  then  re- 
sided :  and  it  was  also  proved,  that  the 
said  C.  Tatham  was  personally  acquainted 
with  the  said  J.  Marsden,  and  had  been 
dead  many  years.  And  amongst  the  papers 
of  the  said  J.  Marsden  there  was  found 
(he  following  drafl  or  copy  of  a  letter 
from  the  said  J.  Marsden  to  the  said  C, 
Tatham,  in  the  handwriting  of  the  said  J. 
Marsden,  which  is  inserted,  as  it  is  alluded 
to  in  the  judgments. 

**  Dear  Cousin — I  received  your  letter 
some  time  ago,  wherein  you  mentioned 
that  you  had  sent  me  a  map  of  the.  United 
States  of  America,  to  the  cere  of  Mr. 
George  Welsh,  merchant,  in  Liverpool.  I 
deferred  writing  till  such  times  as  I  bad 
made  inquiry  after  it,  but  did  not  get  the 
map  till  the  7th  instant.  You  mentioned 
in  your  letter  that  you  had  sent  me  a  small 
quantity  of  dried  fruit;  I  received  nothing 
but  the  map,  for  which  1  am  obliged  to 
yon.    My  aunt  has  had  very  poor  nealth 


since  you  left  Bttgland,  she  has  scarce  ever 
been  well ;  I  am  in  hopes  she  is  getting 
better  again ;  I  think  that  change  of  air  and 
a  journey  would  be  of  service  to  her.  We 
have  lately  had  an  account  of  poor  Mn. 
Smith's  death ;  she  died  at  St.  Albans,  the 
7th  instant.  My  aunt  has  had  a  letter 
fVom  your  brother  Harry;  he  is  very  well. 
It  is  reported  that  your  acquaintance  Mr. 
John  Bradahaw  is  gomg  to  be  married  to 
a  Miss  Fell,  of  Lancaster;  whether  there 
is  any  tmdi  in  it  or  not  I  cannot  tell.  I 
suppose  you  have  received  my  last  letter, 
wherein  you  will  see  an  account  of  your 
nurse's  death.  I  have  nothing  further  to 
add,  but  compliments  from  my  aunt  and 
your  cousin  Betty. 

"  I  remain,  dear  cousin,  your  afiec- 
tionatt  kinsman, 

"J.  Marsden. 

"  Wennington  Hall,  June  1.  1787. 
"  C.  Tatham,  Esq." 
Which  draft  or  copy  of  such  letter,  from 
the  said  J.  Marsden  to  the  said  C.'Tatham 
was  {HToduced  and  read  in  evidence  on  the 
part  of  the  said  defendant.  The  second 
of  the  letters  objected  to,  and  amoi^  the 
letters  found,  as  stated  above,  was  one 
addressed  to  J.  Marsden,  at  Wenmngton, 
by  the  Rev.  Oliver  Marton,  which  had 
been  opened,  and  was  as  follows : — 

"  Dear  Sir — I  beg  that  you  will  order 
your  attorney  to  wait  upon  Mr.  Atkinson 
or  Mr.  Watkinson,  and  propose  some  terms 
of  agreement  between  you  and  the  parish 
or  township,  or  disagreeable  things  must 
unavoidably  happen.  I  recommend  that  a 
case  should  be  settled  by  your  and  their 
advice,  and  laid  before  counsel,  to  whose 
opinion  both  sides  should  anbmit,  other- 
wise it  will  'he  attended  mth  mudi  tronUe 
and  expense  to  both  parties. 

"  I  am,  ^  Sir,  with  compliments  to  Mn. 
Cookson,  your  bumble  servant,  &c. 

"  Oliver  Marton. 

"  I  beg  the  favour  of  an  answer  to  this. 
"May  20th,  1 786.** 

Hie  Rev.  Oliver  Marton,  at  the  date  of 
the  letter,  was  vicar  of  Lancaster,  about 
twelve  miles  distant  from  Mr.  Marsden's 
house ;  they  were  acquainted ;  and  at  the 
trial  it  was  proved  that  Mr.  Marton  bad 
been  dead  thirty  years,  and  that  the  letter 
was  in  his  handwriting.  The  defandnt's 
counsel  further  ^«v«l,  that  one  Jmne 
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Barrow,  at  the  date  of  the  letter,  was  the 
attorney  of  Mr.  Marsden,  and  had  been 
dead  more  than  thirty-five  years,  and  that 
an  indorsement,  which  was  upon  the  back 
of  the  aaid  letter,  via. "  XOth  of  May  1786, 
letter  from  Mr.  Marton  to  Mr.  Marsden," 
was  in  the  handwriting  of  the  said  J. 
Barrow. 

The  third  letter,  above  spoken  of,  was 
from  the  Rev.  Mr.  Ellershaw  to  the  testa- 
tor, and  was  also  found  opened  among 
Mr.  Marsden's  papers  after  his  death  ;  tha 
following  is  a  copy : — 

**  Dear  Sir — I  should  ill  discharge  the 
obligation  I  feel  myself  under,  if,  in  re- 
linquishing Hornby,  I  did  not  offer  you 
my  most  grateful  acknowledgments  for  the 
ahundaat  favours  of  your  hospitality  and 
beneficence.  Gratitude  is  all  I  am  able  to 
give  you,  and  1  am  happily  confident  that 
it  is  all  that  you  expect.  I  have  only 
therefore  to  assure  you,  that  no  circum- 
stances in  the  world  will  ever  obliterate 
from  my  heart  and  soul  the  remembrance 
of  your  benevolent  politeness.  May  the 
good  Almighty  long  bless  you  with  health 
and  happiness,  and  when  his  providence 
shall  terminate  your  Christian  warfare 
upon  earth,  may  the  angels  of  the  Lord 
welcome  you  into  blessedness  everlasting. 
It  will  afford  me  pleasure  to  continue  my 
services  during  the  vacancy,  if  agreeable 
to  you.  With  every  sentiment  of  respect 
and  affection  to  yourself,  and  the  worthy 
family  at  the  castle,  I  hope  you  will  ever 
lind  me  your  grateful,  faithful,  and  obliged 
servant,  "  Henry  Ellershaw. 

"Please  deliver  the  inclosed  to  Mr. 
Wright 

"  Chapel-le-Dale,  SrdofOct.  1789." 

Mr.  Ellershaw  had  been  for  several  years 
the  curate  of  the  chapelry  of  Hornby, 
whicb  was  in  the  gift  of  Mr.  Marsden, 
with  whom  he  was  well  acquainted,  and  to 
whom  be  addressed  this  letter  when  he  was 
about  to  give  up  the  chapelry.  Mr,  Eller- 
shaw had  been  dead  some  years  at  the 
time  of  the  trial. 

.  (It  has  not  been  thought  necessary  to 
insert  the  ailments,  as  th^y  are  fully 
contained  in  the  judgments,  which  were 
delivered  serialimt  as  the  learned  Judges 
differed  in  opinion  as  to  the  admissibility 
of  the  letters.) 

Cut.  ado.  vu/l. 


CoLTM AM,  J.— Upon  the  trial  of  diis  case 
exceptions  were  taken  to  the.  ruling  of  the 
Judge,  both  on  the  part  of  the  lessor  of  the 

Jilain^,  and  on  the  part  of  the  defendant, 
t  is  unnecessary  to  say  anything  upon  the 
subject  of  the  exceptions  taken  on  behalf 
of  the  lessor  of  the  plaintiff.  The  objec- 
tions taken  on  behalf  of  the  defendant  re- 
late to  the  admissibility  in  evidence  of 
three  letters,  addressed  to  the  testator  by 
persons  now  deceased,  well  acquainted 
with  him  during  their  lives. 

Before  examining  the  particular  circum- 
stances of  the  case,  in  reference .  to  the 
letters  severally,  it  seems  to  nie  desirable 
to  ccmsider  the  more  general  question, 
whether,  on  an  issue  as  to  competency  like 
the  present,  letters  written  by  third  persons 
to  the  party  whose  competency  is  in  dis- 
pute, are  admissible  in  evidence,  though 
never  received  by  the  person  to  whom 
they  are  addressed. 

It  may  be  urged,  in  support  of  their  ad- 
missibility, that  competency  or  incompe- 
tency is  a  matter  of  opinion,  and  that  such 
letters  are  evidence  of  the  opinion  enter- 
tained by  the  writers,  or,  at  any  rate,  that 
the  writing  of  them  is  an  act  done;  and 
that  where  an  act  done  is  accompanied  by 
a  declaration  of  opinion,  or,  as  it  was  ex- 
pressed in  the  course  of  the  argument, 
where  a  declaration  of  opinion  is  embodied 
in  an  act  done,  it  is  admissible  in  evidence. 
Now,  admitting  that  this  is  a  question  bf 
opinion  and  judgment,  we  may  ask,  how  is 
matter  of  opinion  required  by  the  law  of 
England  to  be  proved  ?  The  general  rule 
is,  that  it  is  to  be  proved  by  the  examina- 
tion of  wibiesses  upon  oath.  The  admi- 
nistering of  an  oath  furnishes  some  gua- 
rantee for  the  sincerity  of  the  opinion,  and 
the  power  of  cross-examination  gives  an 
opportunity  of  testing  the  foundation  and 
the  value  of  it.  Such  being  the  general 
rule,  it  is  necessary  for  the  party,  who 
brings  forward  evidence  not  on  cnih,  to 
shew  some  recognized  exception  to  the 
general  rule,  vrithin  which  it  nils. 

"  The  true  line,"  says  Mr.  Justice  Bul- 
ler,  in  The  King  v,  ErimeU^S),  "for 
courts  of  justice  to  adhere  to,  is,  that 
wherever  evidence  not  on  oath  has  been 
repeatedly  received,  and  aanetioned  by 

(S)  3  T«m  Rep.  719. 
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judicial  detenninations,  it  should  be  al- 
lowed, but  beyond  that,  the  rule,  that  no 
evidence  shall  be  admitted  but  what  is  on 
oath,  should  be  observed."  It  was  admitted 
in  the  argument,  that  oar  law  books' fur« 
nish  no  instance  of  such  evidence  having 
been  received,  an  admission  of  itself,  ac- 
cording to  Mr.  Justice  Duller,  sufficient  to 
cause  it  to  be  rejected.  It  may  be  urged, 
that  evidence  of  opinion  is  admitted  in 
some  cases  without  oath,  as,  for  instance, 
where  reputation  is  given  in  evidence  to 
prove  a  public  right.  It  is  a  sufficient 
answer  to  say,  that  tliose  cases  belong  to  a 
recognised  class,  forming  an  admitted  ex- 
ception to  the  general  rulci  and  are  limited 
and  guarded  by  various  restrictions.  The 
evii^ice  under  consideration  does  not  fall 
within  die  principle  on  which  the  exception 
is  foimded,  and  it  is  excluded  by  the  re- 
strictions which  limit  the  exception.  The 
principle  on  which  I  conceive  the  exception 
to  rest,  is  this ;  that  the  reputation  can 
hardly  exist  without  the  concurrence  of 
many  parties  interested  to  Investigate  the 
subject;  and  such  concurrence  is  presump- 
tive evidence  of  the  existence  of  an  assert- 
ed right,  of  which,  in  most  cases,  direct 
proof  can  no  longer  be  given,  and  ooght 
not  to  be  expected.  A  restriction  now  ge- 
nerally admitted,  as  limiting  the  exception, 
is  this,  that  the  right  claimed,  must  be  of 
a  public  nature,  affecting  a  considerable 
number  of  persons.  In  the  question  under 
conaideratiw,  the  point  in  issue  is  capable 
of  direct  proof  in  the  widest  sense,  and  it 
is  strictly  a  question  of  a  private  nature. 

If  such  letters  are  admissible  simply 
upon  the  score  of  their  being  evidence  of 
the  opinion  of  the  writers,  I  can  see  no 
reason  why  theirverbal  declarations  should 
not  be  so,  or  their  letters  to  a  third  party. 
It  is  no  answer  to  say  that  they  are  ex- 
cluded aa  being  res  inter  oUom  acta,  for  the 
same  objection  would  apply  in  all  cases 
where  reputation  and  the  declarations  of 
deceased  persons  are  given  in  evidence. 

But  it  is  contended,  that  the  writing  of 
a  letter  is  an  act  done,  and  that  Uie  con- 
tents of  the  letter  are  a  declaration  accom- 
panying the  act;  and  that  an  opinion, 
though  not  evidence  per  w,  is  yet  evi- 
dence, when  embodied  in  an  act.  Now, 
it  appears  to  me,  that  if  the  letter  is  ad- 
nuBsible  on  thia  ground,  it  must  be  either 


because  the  aet  ia  evidence  by  itidC  or 
because  the  opinion  is  evidence.  Whm 
an  act  done  is  evidence  prr  «e,  a  declara- 
tion accompanying  that  act,  may  well  be 
evidence,  if  it  reflect  light  upon  or  quali- 
fies the  act.  But  I  am  not  aware  of  any 
case  where  the  act  done  is,  in  its  own  na- 
ture, irrelevant  to  the  issue,  and  where  the 
declaration  perse  is  inadmissible,  in  which 
it  has  been  held,  that  the  union  of  the  two 
has  rendered  them  admissible.  Now,  to 
see  whether  the  act  of  writing  one  of  the 
letters  in  question,  is  admissible,  nakedly, 
and  per  te,  we  must  strip  the  case  of  all 
other  circumstances,  and  suppose  the  sim- 
ple fact  proved,  that  J.  S,  being  a  stranger 
to  Mr.  Marsden,  wrote  a  letter  to  him, 
and  put  it  into  the  Post-office ;  that  the 
letter  was  there  destroyed,  and  that  its 
contents  are  tmknown.  J.  S.  being  a 
stranger  to  Mr.  Marsden,  and,  for  any- 
thing that  appeared,  quite  ignorant  of  the 
state  of  his  mental  capacity,  I  would  ask 
whether  the  writing  of  a  letter  under  these 
circumstances,  would  be  evidence.  Surely 
not ;  it  would  be  a  fact  simply  irrelevant, 
and  inadmissible  on  that  ground.  It  seems 
to  follow,  that  the  sending  of  a  letter  ia 
not  evidence,  except  on  the  ground  that  it 
contains  a  declaration  of  opinion,  for  if 
you  strike  out  (as  in  the  case  just  suppos- 
ed) everything  which  contains  any  indica- 
tion of  opinion,  the  fact  is  merely  irrele- 
vant. You  have,. then,  a  fact  which  it 
irrelevant,  and  an  opinion  which  is  inad- 
missible ;  how  can  the  union  of  the  two 
furnish  competent  evidence  for  the  deter- 
mination of  the  point  in  issue,  which  nei- 
ther of  them,  separately,  haa  any  legal 
tendency  to  prove  ? 

If  the  view  I  have  taken  of  thia  cas^ 
be  so  far  correct,  the  result  is,  that,  in  the 
case  I  have  been  considering,  letters  are 
not  evidence,  unless  received  by  the  party 
to  whom  they  are  written ;  nor  could  the 
bare  receipt  of  them  make  any  diflerenoe, 
unleaa  they  were  in  aome  way  acted  upon. 
But  it  cannot  be  doubted,  that  any  act 
done  by  the  testator,  with  reference  to 
them,  would  be  evidence,  for  it  is  diffteult 
to  say  that  any  act  of  his  is  irrelevant  to  the 
issue,  and  such  act  may  make  the  letter, 
with  which  it  is  connected,  admissible,  as 
explaining  the  nature  of  the  act  done,  and 
indicating  the  extent  of  his  capacity.  The 
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4««a^n,  thereforei,  comes  to  this — is  tbera 
evidence  sufficient  to  shew  that  the  t^tator 
had  done  any  act  with  respect  to  these 
letters  T  If  there  is,  they  ought,  as  it 
seetns  to  me,  to  have  been  admitted  in 
evid^ce  ;  if  not,  they  were  properly  re- 
jected.  I  will  consider  first,  the  letter 
which  standi  first  in  the  bill  of  exceptions. 
This  letter  is  addressed  to  Mr.  Marsden 
by  his  kinspi^n,  Charles  1'atham,  and  is 
dated  October  12,  1784.  It  should  be 
considered  with  reference  to  the  letter  of 
Mr.  Marsden  to  the  same  Charles  Tatbam, 
dated  June  1,  US7.  The  letter  last  men- 
tioned omtuns  no  reference  to  that  of 
October  13,  1784,  but  as  it  does  advert  to 
a  letter  received  by  the  writer  frtun  Charles 
Tatham,  and  to  another  letter  written  by 
Mr.  Marsden  to  Charles  Tittham,  it  fiir- 
nishes  ground  for  inferring  that  a  corre- 
spondence was  carried  on  between  them. 
It  may  be  said,  that  the  mere  fact  of  a  cor- 
respondence being  carried  on  by  Mr. 
jblarsden,  is  some  evidence  of  capacity, 
and  that  each  link  in  the  chain  is  relevant 
to  the  question  at  issue,  as  tending  to  prove 
the  fact  that  a  correspondence  was  carried 
on ;  bul^  on  consideration,  it  seems  to  me 
that  the  mere  fact  of  a  correspondence  be- 
ing carried  on*  abstracted  from  all  proof 
lof  the  nature  of  it,  is  not  evidence. 

The  term  correspondence  involves  in  it 
jthe  idea  of  aome  seqjuence  and  coonexion 
«f  ideas,  and  cannot  stricUy  be  ai^Ued  to 
a  set  of  letters,  wTthout  a  tacit  reference 
to  their  nature  and  contents.  We  must, 
therefore,  look  at  the  contentsof  the  letters. 
Those  wriuen  by  Mr.  Marsden  may  be 
good  substantive  evidence,  but  those  writ- 
4eh  to  him  stand  on  a  different  footing. 
1'hey  may  be  admissible,  by  way  of  ex- 
.plainiE^  such  of  Mr.  Marsden'a  letters  as 
refer  to  them,  or  are  written  in  answer  to 
4)eni,  but  when  they  are  wholly  isolated 
mod  independent,  and  where  nothing  is 
jdone  upon  them,  they  can  only  be  ctmsi- 
^red  as  dedaratioDs  of  opinion;  and  as 
niich  thi^  are,  in  my  j  udgraent,  inadmissible. 

The  question  then,  upon  this  letter  of 
X)ctober  IS.  1784,  is  reduced  to  this, 
-whether  there  is  any  proof  of  an  act  done 
by  Mr.  Marsden,  in  reference  to  it.  The 
case  shews,  that  it  was  found  after  his 
death,  in  a  cupboard  under  his  bookcase, 
^n  his  private  room,  amongst  other  letters, 
Nbw  Srribs,  VII.— Bxchkq. 


SOVK  of  which  were  indorsed  in  his  hand- 
writing, and  to  others  of  which  answers 
had  Men  sent,  also  in  hifi  handwriting. 
The  act  he  had  done  is  the  opening  of  the 
letter,  and  the  placing  it  in  a  proper  place 
of  deposit.  The  expression  "  after  his 
death,"  is  somewhat  vague ;  but  taking  it 
to  mean  immediately  after  his  death,  we 
have  here  an  act  dom  by  some  one,  and 
the  question  is,  by  whom  it  must  be  in- 
ferred to  have  been  done.  If  Mr.  Mars- 
den is  considered  as  a  person  of  competent 
understanding,  liie  natural  inference  would 
be,  chat  he  did  it:  if  he  is  not  so  consider- 
ed, no  such  inference  arises.  Now,  his 
competency  being  the  matter  in  issti^  no 
aMumption  mtat  be  made  either  way. 
Now,  fm  wlKHn  does  the  burden  of  proof 
lie  f  Obviously  upon  the  par^  contend- 
ing for  the  admiasibilit;  of  the  evidence} 
he  must  shew  an  act  done  by  Mr.  Mars- 
den. It  is  not  enough  for  him  to  say  no 
inference  can  be  drawn  either  way ;  he 
must  prove  affirmatively  that  an  inference 
arises  from  the  facts  found,  that  Mr.  Mars- 
den did  the  act ;  but  the  inference  does 
not  arise,  unless  Mr.  Maraden  is  assumed 
to  be  competent.  It  seems  to  me,  there- 
fore, that  the  letter  now  in  question  was 
inadmissible.  With  respect  to  the  letter 
of  Mr.  Marton,  the  case  stands  more  favour- 
ably for  the  defendant,  than  in  the  case  of 
the  letter  last  considered ;  in  this  respect* 
that  the  acts  done  in  reference  to  it,  are 
stronger,  if  shewn  to  be  done  by  Mr. 
Marsden ;  but  there  is  in  this  case  also, 
the  same  deficiency  of  proof,  that  the  acts 
done  were  done  by  Mr.  Marsden.  It 
seems  to  me,  therefore,  that  this  letter, 
and  that  the  third  letter  also,  is  inadmissi- 
ble, on  the  ground  above  explained.  The 
result  is,  that,  in  my  opinion,  the  judgment 
firom  the  court  below  should  be  affirmed. 

GuRHEYt  B. — The  history  of  this  cause 
is  extraordinary,  and  certainly  not  satis- 
factory. It  came  on  first  in  ihe  shape  of 
m  issue  of  devismit  vel  turn,  at  the  Lent 
Assizes,  1830.  On  that  trial,  the  letters, 
to  which  there  were  no  answers,  and  on 
which  there  were  no  indorsements,  were 
tendered  and  rejected,  and  a  verdict  found 
establishing  the  will :  Uie  execution  of  the 
will  being  proved  by  Mr.  lileasdale,  one 
of  the  attesting  witnesses.  Ajpplication 
was  jnade  to  the  I^rd  Chancellor  for  a 
8  Y 
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new  trial,  which  application  was  tlismissed. 
The  heir-at-law  brought  an  ejectment, 
which  was  tried  at  the  Lent  Assizes,  at 
Lancaster,  1833;  upon  that  trial,  two 
questions  arose 

First,  the  admissibility  of  letters,  which 
were,  upon  the  authority  of  the  former  de- 
cision, rqected.  The  other,  whether  the 
will  could  be  read  without  producing  the 
surviving  attesting  witness,  Mr.  Bleasdale 
being  dead.  The  defendant  contended, 
that  he  was  entitled  to  read  the  will,  upon 
the  evidence  of  the  verdict  on  the  former 
trial.  He  gave  in  evidence  also,  the  testi- 
mony of  Mr,  Bleasdale  upon  ^e  former 
trial,  but  did  not  contend  for  the  admissi- 
bility of  the  will  in  evidence  upon  that 
ground.  It  was  ruled,  that  the  will  could 
not  be  read.  Upon  these  two  nutters,  a 
bill  of  exceptions  was  tendered. 

When  the  bill  of  exceptions  came  on  to 
be  heard  in  this  court,  before  seven  J  adgea, 
they  were  unanimoudy  of  opinion  that  the 
will  was  receivable  in  evidence,  not  upon 
the  ground  which  had  been  contended  at 
the  trial  of  the  former  verdict,  but  upon 
the  evidence  of  Mr.  Bleasdale,  given  at 
the  first  trial,  which,  being  proved,  was  the 
same  as  if  he  had  been  living.  But,  upon 
the  question  respecting  the  letters,  the 
Judges  being  divided  in  opinion,  four  for 
receiving,  and  three  for  rejecting  them,  no 
judgment  was  given. 

At  the  Summer  Assizes  of  1834.  the 
cause  again  came  on  to  be  tried.  Upon 
the  production  of  those  letters,  an  objection 
waa  taken  pro  formd  without  any  arsument, 
and  the  letters  were  received.  Upon  a 
motion  for  a  new  trial,  die  Court  of  King's 
Bench  were  of  opinion,  that  the  letters 
ought  not  to  have  been  received  in  evi- 
dence; and  a  new  trial  was  granted,  which 
came  on  at  the  last  Summer  Assizes,  snd 
on  that  trial  those  letters  were  offered  in 
evidence,  and  conformably  with  the  'deci- 
sion of  the  Court  of  King's  Bench,  were 
rejected,  upon  which  this  bill  of  exceptions 
was  tendered. 

Thus,  the  centre  de  novo  was  granted 
upon  a  point  which  the  Judges  had  never 
been  called  upon  to  decide ;  and  the  new 
trial  was  granted  upon  a  point  which  was 
decided  in  conformity  with  Uie  opinion  of 
the  mmority  of  Ais  Court;  and  this  bill 
ii  tendered  upon  die  decision  founded 


on  the  authority  of  the  Court  of  King's 

Bench. 

It  is  stated  in  the  bill  of  excepUons,  thit 
the  matter  in  controversy  was,  whetim 
Mr.  Marsden,  from  his  attainiiw  to  con- 
petent  age  in  the  year  1779,  and  down  to 
the  time  of  his  makinff  the  will  and  cod^ 
in  the  years  1823  and  1885,  was  a  person 
of  sane  mind  and  memory,  and  capsblc  of 
making  a  will.  And  to  maintain  thesfBr- 
mative  of  the  matter  in  controversy,  thne 
letters  were  tendered  in  evidence.  The 
facts  are  thus  stated :  "  That  after  the 
death  of  Mr.  Marsden,  many  letters,  id* 
dressed  to  him  by  various  persona,  were 
found,  with  other  papers,  in  a  capboird 
under  his  bookcase  m  his  private  room, 
and  that  to  many  of  those  letters,  tettm 
had  been  written  and  sent  in  answer,  which 
last- mentioned  letters  were  proved  to  be 
in  the  handwriting  of,  and  signed  by  bin, 
John  Marsden;  and  that  on  someatbenef 
the  letters  so  found  there  were  indorse- 
ments in  the  handwriting  of  John  Msrsdeo, 
and  which  letters  so  answered  and  indors- 
ed, were  tendered  and  received  in  evidence 
upon  the  matter  in  controversy." 

It  appears,  therefore,  that  Mr.  Marsden 
had  a  private  room,  and  in  a  cupboard  oa- 
der  the  bookcase  in  that  room,  were  fooad 
letters  of  various  descriptions :  some,  to 
which  he  had  given  answers ;  and  the  letieii 
and  answers  were  read  in  evidence:  sune, 
which  he  had  indorsed ;  these  too  were 
read  in  evidence  ;  and  the  three  letters  ia 
question,  upon  which  there  were  no  indorse- 
ments written  hy  him. 

Upon  the  trial,  which  underwent  die  re- 
view of  the  Court  of  King's  Bench,  tk 
letters  that  were  offered  in  evidence,  wen 
many  in  number.  Upon  the  trial  irfiii* 
is  now  under  the  consideration  of  tlu> 
Court,  the  letters  tendered  are  reduced  » 
these  three.  One  of  these  letters  was  writ- 
ten in  the  year  1799,  by  the  Rev.  Henry 
Ellershaw,  who  had  been  for  many  yean 
perpetual  curate  of  Hornby,  Mr.  Mars- 
den's  parish,  to  which  curacy  he  had  been 
presented  by  Mr.  Marsden ;  and  it  WM 
written  upon  the  occasion  of  hisrelioqui^ 
ing  that  preferment,  and  written  in  ite 
presence  of  his  curate.  The  second,  by 
Charles  Tatham,  die  brotlwr  of  the  lasoc 
of  the  plaintiflT,  on  his  arrival  in  Ameries. 
The  diiid,  by  the  Kev.  Oliver  Maitoib 
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TM»r  of  Lancaster.  The  two  latter  of 
these  letters  were  not,  when  under  the  con- 
sideration of  the  Court  of  King's  Bench, 
accompanied  by  those  circumstances  which 
now  distinguish  them  from  the  rest. 

All  the  transactions  of  this  gentleman's 
life  were  subjected  to  the  view  and  consi- 
deration of  the  jury,  to  enable  them  to 
form  their  judgment  of  tlie  competency  or 
incompetmcy  of  his  mind — all  that  he  said, 
and  all  that  he  did,  and  all  that  he  omitted 
to  say  and  to  do.  It  appeara  to  me,  that 
the  ransacking  this,  which  I  think  roust  be 
taken  to  be  his  depository  of  papers  and 
letters,  affords  no  insignificant  means  of 
judging  of  his  competency.  If  the  letters 
had  been  found  with  the  seals  unbroken, 
tliat  might  have  afforded  evidence  of  a 
total  want  of  curiosity,  if  not  of  imbecility 
of  mind ;  the  finding  them  with  the  seals 
broken,  is,  I  think,  jmmd  facie  evidence 
that  they  had  been  opened  and  read  by  him 
to  whom  they  were  addressed,  and  in  whose 
repository  they  were  found.  It. is  said, 
diat  this  supposition  is  founded  on  a  pre- 
sumption of  competency,  which  is  the 

aoeatton  to  be  tried.  When  it  is  stated 
lat  these  unindorsed  and  unanswered 
letters  were  found  in  company  with  some 
letters  which  were  indorsed  by  Mr.  Mars- 
den,  and  with  others  which  were  answered 
by  him,  and  tlie  letters  in  his  own  hand 
produced  and  read,  I  do  not  see  that  it  is 
ibrming  any  presumption  of  his  compe- 
tency, to  assume  that  the  seals  had  been 
broken,  and  the  letters  read  by  him.  It 
appears  to  me,  that  it  is  only  from  a  pre- 
sumption of  his  incompetency  diat  any 
other  inference  is  to  be  drawn. 

The  question  is  not,  what  is  the  weight 
of  the  evidence  when  received ;  the  ques- 
tion ia  not,  whether  any  suspiciona  circum- 
stances may  or  may  not  attadi  to  it :  all 
that,  ia  matter  of  observation  to  the  jury. 
If  any  facts  could  be  introduced  to  raise  a 
suspicion  that  these  letters  were  foisted 
into  this  place  by  any  other  person  than 
Mr.  Marsden,  they  would  doubtless  have 
their  effect  where  they  ought  to  have  it; 
but  nothing  of  that  sort  is  stated.  The 
letters  bear  every  mark  of  genuineness ; 
they  were  written  at  periods  very  remote, 
when  ne  question  of  the  competency  of 
this  gentleman  had  arisen.  They  were 
written  by  persons  wdl  acquainted  with 


htm,  and  these  persons  were  dead  long 
before  this  question  arose.  I  think,  there- 
fore, that  the  contents  of  this  repository 
are  evidence, — evidence  of  more  or  less 
value,  according  as  they  are  fairly  or  un- 
fairly laid  before  the  jury  ;  evidence  of 
no  importance,  or  even  affording  just 
grounds  for  suspicion,  and  for  adverse 
presumption,  if  garbled. 

It  is  said,  who  knows  that  these  letters 
were  deposited  in  tliis  cupboard  by  Mars* 
dent  I  think,  that  the  company  in  which 
diey  were  found,  is  primd  facte  evidence 
that  they  were  deposited  by  him ;  they 
were  found  in  the  same  place  with  the  let- 
ters which  he  had  indorsed,  and  the  letters 
he  had  answered.  It  is  matter  of  inquiry 
for  the  jury,  whether  any  other  person  was 
likely  to  have  deposited  them  there ;  whe- 
ther any  other  person  used  or  sat  in  that 
room ;  whether  the  letters  produced,  were 
all  the  letters  that  were  found,  or  whether 
they  were  garbled. 

On  an  indictment  for  high  treason,  letters 
with  the  seals  broken,  found  in  the  pos- 
session of  die  person  indicted,  are  evidence 
against  him,  although  there  be  no  indorse- 
ment of  his,  and  no  letter  of  his  in  answer, 
because  the  presumption  is,  that,  the  seals 
having  been  broken,  he  has  read  them, 
and  that  having  read  them,  he  has  pre- 
served them :  so  here,  1  think  that  the  find- 
ing them  raises  the  same  presumption,  and 
that  it  is  not  a  sufficient  answer  that  this 
is  a  question  of  competency. 

Upon  the  other  two  letters,  the  argu- 
ment for  their  reception  is  much  stronger. 

First,  the  letter  of  Charles  Tatham.  It 
appears,  that  in  1784,  Charles  Tatham 
went  to  America,  and  on  his  arrival,  he 
wrote  thia  letter  to  Mr.  Marsden,  which 
bears  die  mark  of  a  ship  letter,  and  lus 
the  post-mark.  If  nothing  more  appeared, 
it  would  atand  upon  the  same  footing  as 
the  letter  of  Mr.  Ellershaw ;  but,  further, 
there  was  found  among  the  said  papers  of 
Mr.  Marsden,  a  draft  of  a  letter  from  Mr. 
Marsden  himself,  to  Charles  Tatham, 
dated  June  1787,  which  proves  that  these 
parties  had  been  from  the  year  1784,  till 
tliat  time,  in  a  course  of  correspondence, 
for  he  says — "  1  received  your  letter  some 
time  ago,  wherein  you  mention  that  you 
have  sent  n^e  a  map  of  the  United  States 
of  Aqierie^.   I  deferred  writing  till  such 
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time  as  I  had  made  inquiry  after  it,  bat 

did  not  get  the  map  till  the  7th  instant. 
You  mention  in  your  letter,  that  you  had 
sent  me  a  small  parcel  of  dried  fruit ;  I 
received  nothing  but  the  map*  for  which 
I  am  obliged  to  you,"  &c.  "I  suppose 
you  have  received  my  last  letter,  wherein 
you  will  see  an  account  of  yonr  nurse's 
death." 

It  is  objected,  that  this  draft  of  a  letter 
does  not  make  die  letter  of  1 784  evidence, 
because  it  is  not  an  answer  to  that  specific 
letter.  I  cannot  see  the  difference  between 
a  letter  which  acknowledges  another  of  a 
series  of  correspondence,  and  a  letter  wbieb 
acknowledges  the  letter  in  question.  If 
it  had  acknowledged  both  together,  that,  it 
is  admitted,  would  have  made  it  evidence. 
If  the  draft  had  been,  "  My  dear  cousin, 
I  have  received  your  letter  of  the  12th  of 
October  1784,"  and  nothing  more,  that 
would  have  made  it  evidence ;  but,  his 
answering  another  letter  of  the  series, 
commenting  upon  the  terms  of  that  letter, 
acknowledging  the  receipt  of  one  thing, 
and  noticing  the  non-receipt  of  another, 
which  ought  to  have  accompanied  it,  &c.i 
that  does  not  make  it  evidence,  beeatise  it 
refers  to  a  later  letter  of  the  series.  The 
distinction  appears  to  me  to  be  too  refined. 

Lastly,  there  is  the  letter  of  the  Rev. 
Oliver  Marlon,  the  vicar  of  Lancaster,  the 
county  town,  a  few  miles  from  which  Mr. 
Maraden  lived,  written  to  him  on  business, 
requiring  professional  assistance,  request- 
ing that  Mr.  Marsden  will  order  his  attor- 
ney to  wait  on  one  of  two  gentlemen,  who 
are  named,  to  propose  terms  of  agreement 
between  himself  and  the  parish,  recom- 
mending that  a  case  be  settled  by  the  two 
attoniies,  and  laid  before  counsel.  This 
letter,  written  fifty-one  years  ago,  by  a 
tfendeman  intimately  acquainted  with  Mr. 
Marsden,  is  found  to  have  bten  in  the 
bands  of  Mr.  Barrow,  the  attorney  of  Mr. 
Marsden,  who  has  been  dead  thirty-five 
years,  and  there  is  an  indorsement  on  the 
back  of  the  letter,  in  the  handwriting  of 
Mr.  Barrow,  "«Oth  of  May  1786,  letter 
from  Mr.  Marton  to  Mr.  Marsden."  It 
is  objected  that  this  letter  is  not  evidence, 
because  it  is  not  proved,  first,  that  the 
letter  was  received  by  Mr.  Marsden ;  se- 
condly, that  it  was  by  him  shewn  to  Mr. 
Barrow ;  thirdly,  how  it  came  back  into 


the  hatids  of  Mr.  Marsdoi;  aad  flmrlUyt' 
when  Mr.  Barrow  made  that  indonanmt. 

I  think,  that  these  observatioH  arc  ap- 
plicable only  to  the  e^ct  of  the  evidence- 
when  produced,  not  to  its  production ; 
they  are  to  be  addressed  to  the  jury.  To 
require  such  proof  of  events  diat  occurred 
half  a  century  ago,  is  to  require  impossi- 
bilities ;  die  only  persmw  who  could  hsve 
given  it,  have  been  loi^  in  diar  gnves. 
The  iMitiniate  inferences  to  be  drawir 
from  this  letter  tbns  indorsed  are,  diat  th« 
letter  «u  received  by  Mr.  Marsden ;  thsa 
he  did,  either  personaHy  or  by  letter,  mo- 
salt  Mr.  Barrow  upon  die  nilgcct^  and 
that  Mr.  Barrow  had  the  letter  onder  hit 
consideration,  and  probably  returned  it  to 
him  with  the  advice  he  thought  proper  to 
give  upon  it.  That  is  the  natural  and  or- 
dinary course  of  things,  and  I  do  not  think 
that  we  are  called  upon  to  presume  every 
thing  that  is  forced  and  unnatural,  to  ex- 
clude evidence  from  the  eonsideiatkm  oi 
the  jury. 

BosAKQOtT,  J. — The  subject  i»ow  mider 
discussion,  was  brought  before  the  Coarl 
upon  a  former  occasion,  togedier  widi 
another  quesdott  which  forms  the  tfecond 
part  of  the  bill  of  exceptions  m  the  pteaent 
case.  Upon  thait  latter  qaetdoo,  die  Gontt 
was  nnuiimoas,  and  a  vemre  de  msv  was 
awarded ;  but,  I  am  not  aware  that  any 
decided  opinion  was  expressed  or  enter- 
tained by  a  majority  of  any  partieolar 
number  of  Judges  who  dieo  constituted 
the  Court.  For  myself,  I  can  aey  that  I 
had  come  to  no  distinct  coneinncHi  opoa 
the  subject ;  but.  as  the  Judges,  opoa  dis- 
cussion among  themselves,  did  not  appear 
likely  to  come  to  an  mianimons  jodgment 
respecting  the  admisribility  of  me  letten; 
die  dedsum  of  the  Ctnirt  ttaa  pmuuuimJ 
on  the  second  quesdoa  only.  I  ramt, 
therefore,  consider  the  first  qoeatitm  hi 
this  case,  as  if  it  had  never  bemi  raised  ia 
this  court  before. 

Upon  the  bill  of  exceptions,  K  is  stated, 
that  the  matter  in  controversy  between  the 
parties  at  the  trial  was,  whether  or  not  the 
testator  was,  and  had  been  ftt>m  his  at- 
taining to  competent  age  in  1779,  and  to 
the  time  of  his  making  his  will  and  codicil 
in  I82S  and  1885,  a  person  of  stne  mind 
and  memory,  and  capable  of  makii^  a  will. 
In  support  of  the  affirmative,  three  letter 
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were  tendered  in  evidence,  on  wUob  the 
following  qneitiona  arise  :— 

First,  whether  letters  addressed  to  the 
testator  by  persons  well  acquainted  with 
him*  and  since  deceased,  which  letters 
were  found  tmmg  the  testator's  papers 
after  his  death,  but  do  not  appear  to  have 
been  ree^niaed  in  ahj  way  1^  the  testa- 
tor, are  admissible  m  proof  of  his  capacity. 

Secondly,  if  not  adniiaeible  without  seme 
reci^nition  of  them  1^  the  testator,  whe- 
ther any  one  of  the  letters  set  forth  on  the 
record,  is  sheWn  to  have  been  recognised 
by  the  testator. 

First,  the  letters  cannot  be  admissible, 
nnlesB  they  are  relevant  to  the  matter  in 
issue,  which  matter  is  the  capacity  of  the 
testator.  The  contents  of  the  letters  have 
no  direct  relatirai  to  the  testator's  state  of 
mind,  but  may  be  taken  to  shew  the  opi- 
nion of  the  writers,  that  the  person  ad- 
dressed was  of  conqwtent  understanding. 
If  the  writers  of  these  letters  were  pro- 
duced aa  witnesses,  and  examined  nfoa 
eath,  their  opinions  would  be  receivable  in 
efidenee,  hecanse  the  grounds  of  their 
knowledge,  and  the  credibiKty  of  their 
testimony,  might  be  ascertained  by  cross- 
examination. 

But  I  know  of  no  rule  by  which  the 
opinion,  however  clearly  expressed,  of  a 
person,  however  well  informed,  is  receiv- 
able in  evidence,  unless  it  be  giten  in  the 
course  of  legal  examinaticm.  No  prece- 
dent has  been  referred  to  in  which  sueh 
evidence  has  been  admitted  upon  a  trial  at 
law.  The  extensive  and  dangerous  con« 
sequences  of  aHowing  such  evidence,  are 
too  obvious  to  re<|uire  observation.  In 
all  cases  where  the  judgment  of  third  per- 
sons upon  any  matter  in  issue  is  receivable, 
personal  examination  upon  oath  is  requir- 
ed. Indeed,  it  has  not  been  contended, 
that  mere  matter  of  opinion,  Uiougti  given 
by  a  deceased  person,  ought  to  be  received. 
But  it  is  said,  that  letters  addressed  to  the 
testator  are  not  to  be  considered  as  con- 
taining matter  of  opinion  only,  but  that  they 
are  acts  done.  Undoubtedly  they  are  actt 
done  by  the  writerit  but  they  are  not  acta 
done  to  the  testator.  It  is  said,  that  they 
are  evidence  of  the  tnanner  in  which  the 
testator  has  been  treated.  If  by  **  treat- 
ment" of  the  testator,  is  only  meant  the 
manner  in  which  certain  persons  of  his 


acquaintance  acted  in  respect' of  him,  I 
am  of  opinion,  that  their  treatment  affords 
no  test  of  the  testator's  capacity.  If  the 
treatment  affect  the  testator  himself,  as, 
where  language  of  insult,  contempt  of 
ridicule  is  nnployed  in  his-  pres«iee,.hi8 
own  cmdnot  and  deportmoi^  consequent 
upon  such  tveatmeDt,  aflbrd  evidence  from 
wnioh  the  oonditioa  of  Ua  mind  may  be 
inferred.  But  I  can-  aee  no  sound  dia- 
tinction  between  letten  written-  by  one 
relation  of  a  testator  to  another,  and  letters 
addressed  to  himself,  unless  the  latter  be 
received  by  the  testator,  in  which  case  the 
relevancy  of  the  evidence  coisists,  not  in 
the  contents  of  the  letters,  but  io  the  tes- 
tatw's  conduct  in  respect  of  thwt*  Unless 
the  testator  be  made  party  to  the  aet  by 
his  privity  to  it,  the  act  shews  nothing  but 
the  opinion  of  the  agent 

The  authority  of  eases  in  the  ecclesias- 
tical courts  has  bem  relied  on,  in  which 
courts,  letters,  under  the  drcunutancea  now 
objected  to,  have  been  received  in  evi- 
diMice,  and  several  cases  have  been  referred 
to : — BuiUn  v.  Barry,  the  16th  of  January 
1834,  cited  argumdo  (4),  Wheeler  and 
Bortiford  v.  /itder«m{5X  Waters  v.  Hom^ 
lett  (6),  and  two  others  not  repwted,  Mor- 
gan V.  Boye  and  Harvey  v.  Jonet,  December 
1S36.  In  neither  of  the  two  first  of  (hese 
eases  was  the  point  decided.-  In  the  firsti 
the  memorial  written  for  the  testator,  is 
stated  to  have  been  adopted  by  him,  as 
well  as  found  among  his  papers.  In  the 
second,  the  J  udge  certainly  refers  to  a  letter 
written  by  the  nther  of  ^e  testatrix,  to  a 
person  who  paid  his  addresses  to  ber» 
though  she  was  not  shewn  to  have  beoi 
privy  to  such  letter.  But  the  propriety  of 
admitting  such  letter  wae  not  made  a  point 
in  the  cause.  In  the  third  case,  we  are 
informed,  though  it  does  not  appear  in  the 
printed  report,  that  a  letter,  written  to  tlie 
testatrix  by  her  brother  from  France,  not 
referring  to  any  other  letter,  and  not  re- 

Jlied  to,  was  received  by  the  Judge  (Sir 
ohn  NtchollX  after  objectiim  made ;  and 
Sir  Herbert  Jenner  is  stated  to  have  de^ 
cided  the  same  thing  in  the  last  two  cases, 
notwithstaading  the  judgment  of  the  Cwrt 

(4)  1  Ad.  &  EL  8;  s.  c.  3  Lsw  J.  Rep.  (n.s.) 
Escb.  367. 

f  A)  3  H^.  Eoc  lUp.  609. 
(6>  Ibid.  709. 
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of  King's  Bench  was  cited  (7),  uying,  that 
luch  evidence  bad  always  been  received. 
It  is  not  the  province  of  this  Court  to  con- 
sider whether  such  evidence  is  properly 
receivable  in  the  ecclesiastical  courts. 
Those  courts  are  constituted  npon  prinei- 
eles  very  different  from  those  which  regu- 
late the  courts  of  common  law.  Where 
the  Judge  is  authorized  to  deal  both  with 
the  facts  and  the  law,  a  much  larger  dis- 
cretion, with  respect  to  the  reception  of 
evidence,  may  not  unreasonably  be  allowed 
than  in  the  courts  of  common  law,  where 
the  evidence^  if  received  by  the  Judge, 
must  necessarily  be  submitted  entire  to 
the  jury.  By  the  rules  of  evidence,  esta- 
blished in  the  courts  of  law,  circumstances 
of  great  moral  weight  are  often  excluded, 
from  which  much  assistance  might,  in  par- 
ticular cases,  be  afforded  in  Coming  to  a 

I'ust  conclusion,  but  which  are,  neverihe- 
ess,  withheld  from  the  consideration  of 
the  jury,  upon  general  principles,  lest  they 
should  produce  an  undue  influence  upon 
the  minds  of  persons  unaccustomed  to  con- 
sider the  limitations  and  restrictions,  which 
legal  views  upon  the  subject  would  impose. 
This  is  matter  of  daily  experience,  and 
requires  no  illustration  by  examples. 

I  do  not  think,  therefore,  that  the  prac- 
tice of  the  ecclesiastical  courts  ot^ht  to 
govern  our  decision;  and  I  can  find  no 
principle  in  the  law  of  evidence,  recog- 
nised either  by  text  writers,  or  by  the 
courts  of  common  law,  under  which  the 
evidence,  stated  in  the  first  question,  can 
be  ranged.  Where  the  capacity  of  a  per- 
son is  not  the  matter  in  controversy,  his 
knowledge  of  letters,  and  of  other  things, 
found  in  a  place  accessible  to  him,  in  his 
own  house  or  apartments,  may  sometimes 
be  presumed,  such  as  writings  connected 
with  the  charge,  upon  a  charge  of  treason ; 
notes  or  other  documents  forged  or  partly 
forged,  upon  a  chaise  of  forgery ;  instru- 
ments of  coining  or  housebreaking,  upon 
charges  of  coining  or  burglary  (8).  But 
where  capacity  itulf  is  the  only  object  of 
inquiry  to  which  the  proof  is  directed, 
knowledge  cannot  be  presumed  for  the 
purpose  of  proving  capacity.  I  am  there- 
fore of  opinion,  diat  letters  addressed  to 

(7)  1  Ad.fcEl.l;  s.e.3Law  J.  Rm.  (h.b.) 
Exob.366. 
(6)  See  S  Stizk.  £t.  801,  lad  MtM. 


the  testator  by  persons  well  acquainted 
with  him,  and  since  deceased,  and  which 
letten  were  found  among  the  tesutor's 

Eapers  after  his  death,  omeia  reeogaiud 
y  the  testator  himself,  are  not  admissible 
in  evidence  to  prove  his  capaei^. 

Secondly  ;  the  three  letters  taidered  in 
proof  of  the  testator's  capacity,  are  stated 
to  have  been  found  after  tlie  testator's 
death,  open,  and  with  the  seals  broken,  in 
a  cupboard  under  a  bookcase,  in  the  tes^ 
tator's  private  apartment,  among  other  let- 
ters, some  of  which  had  been  answered, 
and  others  indorsed  by  him.  If  I  am  oor* 
rect  in  holding,  that  the  relevancy  of  theaa 
letten  depends  upon  the  testator's  conduct 
with  respect  to  them,  his  conduct  is  m  mat- 
ter of  filet  to  be  proved  by  the  party  who 
seeks  to  uae  the  letters.  If  die  testator  is 
shewn  to  have  dealt  with  the  letters  aa  a 
sensible  man  would  deal  with  them,  hia 
doing  so  will  afford  evidence  of  his  capa- 
city. But  until  it  appears  that  he  has 
acted  personally  in  Uie  matter,  there  is 
nothing  from  which  any  inference  as  to  his 
state  of  mind  can  be  drawn.  Capacity  or 
incapacity  to  make  a  will,  is  the  matter  to 
be  ascertained.  In  other  words,  the  qnea- 
tion  is,  whethor  he  has  been  in  a  conation 
to  mianage  his  own  cmicems,  or  whether 
hm  condition  has  been  such  that  ikej  must 
necessarily  have  been  managed  for  bin  by 
others.  Such  being  the  rral  qnestkm  to 
be  tried,  no  presnmptim  is  to  be  ma^ 
diat  any  act  bearmg  upon  it  was  eidwr 
done  by  the  testator  or  by  any  other  per- 
son for  him;  since  the  whole  value  of  the 
act,  as  evidence  of  the  testator's  mind, 
depends  upon  the  part  which  the  testator 
himself  has  taken  in  it.  The  letters  may 
have  been  opened,  arranged  and  deposited 
in  the  cupboard  by  the  -testator  himself, 
or  by  his  steward,  attorney,  or  other  agait. 
The  facte  are  perfectly  consistent  whb 
either  view  of  the  case,  and  the  latter  may 
have  been  the  case  without  any  impntatioa 
of  fraud.  There  ia  nodiing  in  die  leenrd 
to  shew  that  the  plam,  wuen  the  letters 
were  found,  was  not  acceuible  to  others, 
as  well  as  to*  the  testator  himself,  even  ia 
the  testator's  lifetime  ;  and  it  does  not 
appear  at  what  period,  or  by  whom,  or 
under  what  circumstances,  they  were  found 
in  the  cupboard  after  his  death.  It  mi^t 
be  the  proper  place  for  the  deposit  of  the 
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te«tator*s  letters ;  but  the  mere  fact  of  the 
letters  being  found  there,  affords  no  evi- 
dence personally  applicable  to  the  testator, 
unless  it  be'  ntablished  that  he  placed 
tboDQ  there  himself. 

It  has  been  urged,  that  these  letters  were 
fimnd  among  others  answered,  and  in- 
dorsed by  the  testator  himself.  Those 
letters  were  properly  received  in  evidence, 
because  the  testator  himself  was  sheiyn  by 
legitimate  evidence  to  have  acted  upon 
them.  But  his  having  acted  upon  those 
letters,  affords  no  evidence  that  he  had 
placed  among  them  the  letters  not  acted 
upon.  Indeed,  if  the  admissibility  of  the 
wters  indorsed,  or  answered,  to  prove  the 
testator's  state  of  mind,  had  depended  upon 
their  having  been  deposited  personally  by 
the  testatov,  in  the  particular  place  in 
■which  they  were  found,  I  am  not  prepared 
to  say  that  the  testator's  personal  act  in 
placing  them  there  could  be  inferred  from 
fats  previous  recognition,  by  indorsing  and 
answering  them. 

It  has  been  further  argued,  that  the  pri- 
vity of  the  testator  to  all  the  three  letters 
in  question,  appears  upon  distinct  grounds 
ap|dicable  to  each.  The  letter  written  by 
CSurlea  Tatham  is  contended  to  be  re- 
ceivaUe  as  part  of  a  correspondence  be- 
tween himself  and  tlie  testator.  The  letter 
-in  question  is  dated  Alexandria,  20th  of 
October  1784.  It  does  not  refer  to  any 
better  received  from  the  testator,  nor  doea 
it  appear  to  have  been  answered  by  the 
testator ;  but  a  draft  of  a  letter,  in  the  tes- 
tator's band,  to  Charles  Tatham,  dated  the 
Ist  of  June  1787,  was  produced  and  re- 
ceived in  evidence,  which  draft  acknow- 
ledged the  receipt  of  a  letter  some  time 
ago,  from  Charles  I'atham,  in  which  he 
mentioned  having  sent  to  the  testator  a 
map  of  the  United  States  of  America,  and 
some  dried  fruit ;  but  in  which  he  makes 
no  allusion  whatever  to  any  of  the  matters 
contained  in  the  letter  of  the  20th  of  Oc- 
■tober  17H4.  This  draft,  therefore,  cannot 
be  used  as  a  reco^ition  of  the  letter  of 
Charles  Tatham,  written  three  years  before, 
and  consequently  cannot  afford  any  evi- 
dence of  the  impression  on  the  testator's 
-mind  evinced  by  him  on  the  perusal  of  it. 
The  second  letter  was  addressed  to  the 
testator  by  Oliver  Marton,  the  vicar  of 
Lancaster,  dated  the  80th  of  May  1786, 


in  which  the  writer  begs  the  testator  to 
order  hia  attorney  to  wait  on  Mr.  Atkinson 
or  Mr.  Watkinson,  for  the  pur^M»e  of  get- 
ting a  case  stated  for  the  opimon  of  coun- 
sel, respecting  some  matters  in  difference 
between  the  testator  and  the  parish,  and 
requesting  an  answer.  No  answer  appears 
to  have  been  given,  nor  has  any  personal 
act  of  recognition  by  the  testator  been 
proved ;  but  after  his  death  the  letter  was 
found  in  the  cupboard,  indorsed  in  the 
handwriting  of  Mr.  Barrow,  who  was  the 
testator's  attorney,  "  SOth  of  May  1786, 
letter  from  Mr.  Marton  to  Mr.  Marsden." 
Mr.  Barrow  had  been  dead  about  thirty- 
6ve  years  at  the  time  of  the  trial.  It  was 
Btnmgly  contended,  that  as  the  letter  ap- 
peared, by  the  indorsement,  to  have  come 
to  the  hands  of  Mr.  Barrow,  the  testator's 
attorney,  the  testator  must  be  presumed 
to  have  given  it  to  him,  pursuant  to  the 
request  contained  in  the  letter,  and  that 
his  having  done  so,  afforded  evidence  of 
his  understanding  the  letter,  and  acting 
upon  it.  If  the  delivery  of  the  letter  to 
Barrow  by  the  testator  be  assumed,  the 
consequence  deduced  from  it  will  be  just ; 
but  upon  what  ground  can  that  &ct  be 
assumed,  in  a  case  where  the  issue  turns 
upon  the  testamental  soundness  or  un- 
soundness; upon  his  capacity  or  incapa- 
city, to  act  reasonably  for  himself  7  It  is 
reasonable  that  a  person  who  receives  a 
letter  addressed  to  him,  containing  a  re- 
quest to  give  orders  to  his  attorney,  should 
give  orders  accordingly  ;  but  if  the  giving 
such  orders  be  relied  upon  as  proof  of  tlve 
receiver's  reason,  it  ought  to  be  shewn  that 
the  orders  were  given  by  him.  That  fact 
is  the  only  foundation  upon  which  the  in- 
ference rests,  and  without  proof  of  which 
no  inference  whatever  can  arise.  In  truth, 
the  course  of  reasoning  is  this — the  testa- 
tor delivered  the  letter  to  Barrow,  because 
he  understood  it,  and  he  understood  it 
be<»use  he  delivered  it.  In  this  case  it  is 
in  no  way  shewn  how  the  letter  came  into 
Barrow's  hands,  nor  when  he  indorsed  it, 
whether  he  received  any  orders  respecting 
it,  whether  anything  was  done  upon  it,  nor 
upon  what  occasion  it  came  out  of  Barrow's 
hands  again,  and  found  its  way  to  the  cup- 
board in  the  testator's  house.  The  testa- 
tor's affairs  may  have  been  conducted  by 
his  man  of  business ;  and  from  the  nature 
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of  the  case,  it  is  quite  as  likely  that  the 
letter  should  have  been  given  or  seat  to 
Barrow  by  him,  as  by  the  testator.  At 
all  events,  the  supposition  is  not  inconsis- 
tent  Willi  anything  that  appears  upon  the 
record. 

It  has  been  said,  that  if  the  presumptum 
of  the  testator  having  given  or  sent  the 
letter,  would  have  been  retwivabte  in  the 
case  of  a  person  whose  reason  was  not  the 
subject  of  inquiry,  to  withhold  such  pre- 
sumption, is  to  assume  incapacity.  In  my 
.opinion,  neither  capacity  nor  incapacity  is 
to  be  assumed ;  but  where  the  questiim  is, 
■whether  die  one  or  the  other  was  the  state 
of  mind  to  be  ascribed  to  the  testator,  the 
question  cannot  be  resolved  without  proof 
that  all  rational  acts  relied  upon  were  the 
acts  of  the  testator  himself.  It  may  be 
here  observed,  that  a  question  arises  upon 
this  tetter,  which  mffeets  the  presumption 
that  all  the  three  letters  in  questieii  were 
placed  in  the  cupboard  by  the  testator,  on 
account  of  their  being  found  unong  other 
letters  indorsed  or  answered  by  him.  Who 
placed  Marton's  letter  in  the  cupboard? 
That  letter  was  indorsed  by  Barrow,  the 
testator's  attorney ;  how  and  when  did  it 
come  back  from  bis  hands  7  Did  he  place 
that  letter  in  the  cupboard  ?  If  be  did, 
-why  may  he  not  have  arranged  the  other 
letters  for  the  testator,  and  placed  them  in 
the  cupboard  also?  If  the  indorsement 
■of  the  testator's. attorney  does  not  prove 
his  having  put  .  the  particular  letter,  whic^ 
he  indorsed,  in  the  cupboard,  what  ground 
is  there  for  inferring,  from  the  mere  in- 
dorsement of  some  letters  by  the  testator, 
diat  he  placed  in  the  cupboard  all  the 
-letters,  indorsed  and  unindorsed,  which 
were  found  there?  The  grounds,  when 
examined,,  appear  to  me  far  too  loose  to 
afibrd  the  foundation  for  any  inference 
at  all. 

The  last  of  the  three  letters,  dated  the 
Srd  of  October  1799.  was  addrmed  to  the 
testator,  and  was  written  by  Henry  EUer- 
.shaw,  in  the  presence  of  John  Garnett,  his 
assMtsnt,  when  Ellershaw  was  about  to 
relinquish  the  chapelry  of  Hornby,  to 
which  he  had  been  presented  by  the  te»- 
Utor,  and  coittains  strong  expressions  of 
the  writer's  gratitude  and  affection.  No 
other  cireumstanees  having  htea  adduced 
to  shew  the  testator's  personal  recognition 


of  this  letter,  beyond  that  of  its  beii^ 
found  with  the  others,  it  is  scarcely  ne- 
cessary to  say,  that  if  the  first  two  Ictteis 
ought  to  be  rejected,  this  must,  a  fortiori, 
be  rejected  also.  It  is  obvious,  that  the 
contents  of  letters  may  be  dictated  by  va- 
rious motivts,  aeeordiog  to  the  dispoaitioos 
and  circumstances .  of  the  writers.  lan- 
guage of  afleotion,  of  respect,  of  rational 
or  amusing  information,  may  be  addressed 
from  the  best  of  motives  to  persons  in  a 
state  of  considerable  imbecility,  or  labour- 
ing under  the  strongest  deUuioos.  The 
habitual  treatment  of  deranged  persmis  as 
rational,  is  one  mode  of  promoting,  their 
recovery.  A  tone  of  inault  or  derisiaa 
may  be  employBd  in  amomentof  irritation 
in  writii^  to  a  person  in  full  possession  cS 
his  reason.  What  judgment  can  be  fimned 
of  the  intentim  of  the  writers,  witboat  aa 
endless  examinstion  into  thedrctunataBoes 
which  may  have  ii^ueaced  chemt  Aid 
what  opinion  can  he  collected  of  the  ea^ 
city  of  the  receiver,  without  ascertaining 
how  he  acted  wh«i  he  read  the  langnige 
addressed  to  him  ?  To  me,  it  appears  that 
the  admission,  in  proof  of  capacity,  of  let- 
ters, unaccompanied  by  other  circnoH 
stances  than  sueh  as  are  stated  on  this 
record,  would  establish  an  entirely  new 
prece<knt  in  a  court  of  common  law,  ftsn 
which  very  great  iaconvraitnoo  mi^t  tic- 
suit,  upon  trials  of  sanity,  as  well  of  the 
living  aa  of  the  dead ;  coose^uently,  Ih^ 
-the  avidenee  was  properly  rejected  by  the 
Judge  of  assise,  and  that  the  judgment  t£ 
the  Court  of  King's  Bench  ou^t  to  be 
^ffirsoed. 

Pakkb,  B.  [after  stati^  the  record].— 
The  question  for  us  to  deode  is,  whether 
all  or  any  of  the  three  rejected  letters  were 
admissible  evidence  on  the  issue  raiacd  in 
this  case,  for  the  purpose  of  shewing,  that 
Mr.  Marstlen  was,  from  his  nujorirf  in 
1779  to  and  at  the  time  of  majking  the 
■alleged  will  and  codicil  in  1832  and 
a  person  of  sane  mind  and  memory,  wad 
capable  of  making  a  will. 

It  is  cMitended,  on  the  part  of  the  teamed 
counsel  for  the  plaintiff  in  error«  thmt  aU 
were,  on  two  grounds.  First,  that  each  of 
the  three  letters  was  cvidmea  of  an  act 
done  by  the  writers  of  them  towards  the 
testator,  as  being  a  competent  pcarsoa ;  and 
that  sudi  acts  done  were  admissible  cvi- 
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denea  npon  Uiuf  itme,  prvpria  tigtrtt  with- 
out any  act  of  reoogniUoiii  or  my  dona 
thereupon  by  him, 

Secowlly,  that  in  each  of  the  three  caees 
mentioned  in  the  bill  of  exceptioni,  or  al 
least  in  oae  of  them,  there  was  sufficient 
eridenoe  of  an  act  done  by  the  testatori 
with  reference  to  those  letters  respectirelyf 
to  render  their  contents  admissible  evi- 
dence by  way  of  explainii^  that  act,  upon 
the  principle  laid  down  by  the  Ccmrc  of 
King's  Bench  m  6  JVe».  ^  Afaa.  146.  I 
im  of  opinioa,  upon  a  careful  eona^eraUon 
of  tbe  caae  and  the  ai^ament  on  both  tide* 
at  this  har,  that  none  of  the  three  ktten 
were  admissible,  «ther  on  one  gromd  or 
tbe  other.  It  will  he  convenient,  and  faci- 
litate the  arrival  at  a  just  conclosion,  to 
keep  these  two  qaestioM  entirely  dietinet 
from  each  other. 

First,  then,  were  all  or  any  of  these  letters 
admissible  on  the  issue  in  the  cause,  as  acta 
done  by  the  writers,  assuming,  for  the  sake 
(rf'argument,  that  there  was  no  proof  of  any 
aot  done  by  the  testator  npon  or  relating 
to  these  letters  or  any  of  them ;  that  iSf 
would  auch  lettwa  or  any  of  thm  be  evi- 
denee  of  tbe  testator^i  competonce  at  Um 
time  of  wilting  tbem,  if  senc  to  tbe  testfr* 
tCRt's  hense,  and  not  opened  or  read  by 
bimT  Indeed,  this  question  ia  just  the 
aame  as  if  the  letters  had  been  intercepted 
before  their  arrival  at  his  house ;  for,  io  so 
fhr  as  the  writing  nd  sending  the  letters 
by  their  respective  writers,  were  acts  done 
by  them  towards  the  testator,  those  acts 
would,  in  tbe  two  aupposed  cases,  be  ac- 
tually complete.  It  is  ai^ed,  that  the 
letters  wonld  be  admiaaible,  because  tbey 
are  evidence  of  Ae  treatment  of  the  testa- 
tor, as  a  eom^tent  persim,  by  individuals 
Mqnaintod  with  his  habits  uid  personal 
diaraeter,^ — not  using  the  word  "  treatment** 
in  a  sense  involving  any  condnet  of  the 
teatatoT  himself ;  that  tbey  are  more  than 
mere  stateneAs  to  a  diird  person,  indi- 
cating an  opinion  of  his  competence  by 
those  persons ;  tbey  are  acts  done  towards 
the  testator  by  diem,  which  would  not 
have  been  done  if  he  had  been  incompe- 
tent, and  from  which,  therefore,  a  legitimate 
evidence  may,  it  is  a^ued,  be  derived  that 
be  was  so. 

Each  of  die  three  letters,  no  doubt,  in- 
dieatoik  that  in  die  o|umon  of  the  writer 
Naw  Saans,  VII.— Bxeaao. 


the  testator  was  a  rational  peraon.   He  it 

Sakm  of  in  respectful  terms  in  all.  Mr* 
lerahaw  describes  him  as  possessing  ho»- 
pitality  and  benevolent  politeness,  and  Mr. 
Marton  addresses  htm  as  competrnt  to  do 
business,  to  the  limited  extent  to  which  his 
letter  calls  upon  him  to  act :  and  there  ia 
no  question,  but  that  if  any  one  of  those 
writers  had  been  living,  his  evidence^ 
founded  on  personal  observation,  that  the 
testator  poasessed  the  qualities  which  jus^ 
tified  the  opinion  expressed  or  implied  In 
letter*,  wonld  be  admiseible  on  this -issue. 
But  the  p«nt  to  be  eoiuidered  is,  whether 
those  letters  are  admissible  as  proof  that 
he  did  possess  these  qualides. 

I  am  of  opinion,  that  according  to  tbe 
established  principles  of  the  law  of  evi- 
dence,  the  letters  are  all  inadmissible  for 
such  a  purpose.  .One  great  principle  in 
the  law  is,  that  all  facts  which  are  relevant 
to  the  issue  may  be  proved ;  another  is, 
that  all  such  facts  as  have  not  been  ad- 
mitted by  the  party  against  whom  they  are 
olfere^  or  some  one  under  whom  he  claims, 
ought  to  be  ]proved  under  the  sanction  of 
an  oaA»  (or  its  equivalent,  introduced  by 
statute,  a  solemn  affirmation,)  either  on 
trial  of  the  issue,  or  soma  other  iasue  in-' 
volving  the  samequestion  between  the  same 
rarties,  or  (hose  to  whom  tbey  are  privy. 
To  this  rule,  certain  exceptions  have  beeii 
recognized  ;  some  from  very  early  timeS) 
on  the  ground  of  necessity  or  convenience, 
such  as  the  proof  of  the  quality  and  inten- 
tion of  acts  by  declarations  accompanying 
them,  of  pedigrees,  and  of  public  rights  by 
the  statement  of  deceased  persons,  pre- 
sumably well  acquainted  with  the  subject, 
as  inhabitanta  m  the  district  in  the  one 
case,  or  relations  within  certain  limits  in 
the  other ;  tueh  also  as  the  proof  df  po»« 
•eadtm  by  entries  of  deceased  stewards,  or 
receivers  charging  tbemselves,  or  of  facta 
of  a  public  nature  by  public  documente ; 
withm  none  of  which  exceptions,  it  is  con- 
tended that  the  present  case  can  be  classed. 

That  the  three  letters  were  each  of  them 
written  by  the  persons  whose  names  they 
bear,  and  sent  at  some  time  before  they 
were  found,  to  the  testator's  house,  no 
doubt  are  facts;  and  those  facts  are  proved 
on  oath ;  and  die  letters  are  without  doubt 
admissible  in  an  isstte  on  which  the  bet  of 
sending  auch  letters  by  dxiae  peraons,  and 
sz 
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within  that  limit  of  time,  is  relevant  to  the 
matter  in  dispute ;  as,  for  instance,  on  a 
feigned  issue  to  try  the  question,  whether 
such  letters  were  sent  to  the  testator's 
house,  or  on  any  issue  on  which  it  is  a 
material  question,  whether  such  letters  or 
any  of  them  had  been  sent.  Verbal  de- 
clarations of  the  same  parties  are  also  facts, 
and  in  like  manner  admissible  under  the 
same  circumstances;  and  so  would  letters 
or  declarations  to  third  persons  be  upon 
the  like  supposition. 

But  the  question  is,  whether  the  contents 
of  these  letters  are  evidence  of  the  fact  to 
be  proved  upon  this  issue — that  is,  the 
actual  existence  of  the  qualities  which  the 
testator,  in  those  letters,  by  implication,  is 
stated  to  possess ;  and  those  letters  may 
be  considered  in  this  respect  to  be  upon 
the  same  footing  as  if  they  had  contained 
a  cUrect  and  a  positive  statement  that  he 
was  competent.  For  this  purpose,  they 
are  mere  hearsay  evidence,  statements  of 
the  writers,  not  on  oath,  of  the  truth  of 
the  matter  in  question  ;  with  this  addition, 
that  they  have  acted  upon  the  statements, 
on  the  faith  of  their  being  true  by  their 
sending  the  letters  to  the  testator.  That 
the  so  acting  cannot  give  a  sufficient 
sanction  for  the  truth  of  the  statements 
is  perfectly  {dain ;  for  it  is  clear,  that  if 
the  same  statemei^ts  had  been  made  by 
parol,  or  in  writing,  to  a  third  person, 
that  would  have  been  insufficient,  and  this 
is  cmceded  by  the  learned  counsel  for  the 

ElaintiflT  in  error ;  yet  in  both  cases  there 
as  been  an  acting  on  the  belief  of  the 
truth,  by  making  the  statement,  or  writing, 
and  sending  the  letter  to  a  third  party ;  and 
what  difference  can  it  possibly  make,  that 
this  is  an  acting  of  the  same  nature,  by 
writing  and  sendinga  letter  to  the  testator? 
It  is  admitted,  and  most  properly,  Jut 
you  have  no  right  to  use  in  evidence,  the 
fact  of  writing  and  sending  a  letter  to  a 
third  person,  containing  a  statement  of 
competency,  on  the  ground,  that  it  affords 
an  inference  that  such  an  act  would  not 
have  been  done,  unless  the  statement  was 
true,  or  believed  to  be  true;  although  sUch 
an  inference,  no  doubt,  would  be  raised  in 
the  conduct  of  the  ordinary  affairs  of  life, 
if  the  statement  were  made  by  a  man  of 
veracity ;  but  it  cannot  be  raised  in  judi- 
cial inquiry ;  and  if  such  an  argument  were 


admissible,  it  would  lead  to  the  indiscri- 
minate admission  of  hearsay  evidence  of 
all  manner  of  facts. 

Further,  it  is  clear,  that  an  acting  to  a 
much  greater  extent  and  degree,  upon  such 
statements  to  a  third  person  would  not 
make  the  statements  admissible.  For  ex- 
ample, if  a  wager  to  a  large  amount  had 
been  made,  as  to  the  matter  in  issue,  by 
two  third  persons,  the  payment  of  that 
wager,  however  large  the  sum,  would  not 
be  admissible  to  prove  the  truth  of  the 
matter  in  issue.  You  would  not  have  had 
any  right  to  present  it  to  the  jury,  as  rais- 
ing an  inference  of  the  truth  of  the  fact,  on 
the  ground,  that  otherwise  the  bet  would 
not  have  been  paid — it  is,  after  all,  nothii^ 
but  the  mere  statement  of  that  fact,  with 
strong  evidence  of  the  belief  of  it  by  the 
party  making  it.  Could  it  make  any  dif- 
ference that  the  wager  was  between  a  third 
person  and  one  of  the  parties  to  the  suit? 
Certainly  not.  The  payment  by  other 
underwriters  on  the  same  policy  to  the 
plaintiff,  could  not  be  given  in  evidence  to 

f>rove  that  the  subject  insured  has  been 
ost;  yet  there  is  an  act  done,  a  payment 
strongly  attesting  the  truth  of  the  state- 
ment which  it  implies,  that  there  had  been 
a  loss.  To  illustrate  this  point  still  fur- 
ther, let  us  suppose  a  third  person  had  bet 
a  wuger  with  Mr.  Marsden,  that  he  could 
not  solve  some  mathematical  problem,  dw 
solution  of  which  required,  a  high  d^ree 
of  capacity ;  would  payment  of  that  w^gec 
to  Mr.  Marsden's  banker  be  admissible 
evidence,  that  he  possessed  that  capacity  ? 
The  answer  is  certain — it  would  not.  It 
would  be  evidence  of  the  fact  of  compe- 
tence given  by  a  third  party  not  on  oadi. 

Let  us  suppose  the  parties  who  wrote 
these  letters  to  have  stated  the  matter 
therein  contained— that  is,  their  knowledge 
of  his  personal  qualities  and  capacity 
business,  on  oath,  before  a  magistrate,  or 
in  some  judicial  proceeding  to  which  the 

Slaintiff  and  def«idant  were  not  parties. 
To  one  could  contend  that  such  statemaat 
would  he  admissible  on  this  issue :  and  yet 
there  would  have  been  an  act  done  oa  the 
faith  of  the  statement  being  true,  and  a 
very  solemn  one,  which  would  raise  in  the 
ordinary  conduct  of  affairs  a  strong  belief 
in  the  truth  of  Uie  statement,  if  the  writers 
were  fiuth-worihy.  The  acting  ia  this  case 
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is  of  much  less  importance,  and  certainly 
is  not  equal  to  the  aanctioa  of  an  extra- 
judicial oath. 

Many  other  circumstances  of  a  similar 
nature,  by  way  of  illustration,  were  sag- 

tested  by  the  learned  counsel  for  the  defen- 
ftnt  in  error,  which,  on  the  moat  cursory 
consideration,  any  one  would  at  once  de- 
clare to  be  inadmissible  in  evidence :  others 
were  supposed  on  the  part  of  the  plaintiff 
in  error,  which,  at  first  sight,  have  the  ap- 
pearance ofbeingmere  facts ;  and,  therefore, 
admissible,  though  on  further  consideration 
they  are  open  to  precisely  the  same  objec- 
tion. Of  the  first  description  are  the  sup- 
posed cases  of  a  letter  by  a  third  person  to 
any  one  demanding  a  debt,  which  may  be 
said  to  be  a  treatment  of  him  as  a  debtor, 
being  offered  as  proof  that  the  debt  was 
really  due ;  a  note  congratulating  him  on 
his  high  state  of  bodily  vigour,  being  pro- 
posed as  evidence  of  his  being  in  good 
health;  both  of  which  are  manifestly  at 
first  siffht  objectionable.  To  the  latter 
cliss  bdong  the  supposed  conduct  of  the 
family  or  relations  of  a  testator,  taking  the 
same  precautions  in  his  absence  as  if  he 
were  a  lunatic ;  his  election,  in  his  absence, 
to  some  high  and  responsible  office  ;  the 
conduct  of  a  physician  who  permitted  a 
will  to  be  executed  by  a  sick  testator;  the 
conduct  of  a  deceased  captain  on  a  ques- 
tion of  seaworthiness,  who,  after  examin- 
ing every  part  of  the  vessel,  embarked  in 
it  with  his  family :  all  these,  when  delibe- 
rately considered,  are  with  reference  to  the 
matter  in  issue  in  each  case,  mere  instances 
of  hearsay  evidence,  there  statementa,  not 
on  oath,  but  implied  in,  or  vouched  by,  the 
actual  conduct  of  persons  by  whose  acts 
theiitipint  parties  are  not  to  be  bound. 

The  conclusion  to  which  I  have  arrived 
is,  that  proof  of  a  particular  fact  which  is 
not  of  itself  a  matter  in  issue,  but  which  is 
relevant  only  as  implying  a  statement  or 
opinion  of  a  third  person  upon  the  matter 
in  issue,  is  inadmissible  in  all  cases  where 
such  a  statement  or  opinion,  not  on  oath, 
would  be  of  itself  inadmissible,  and,  there- 
fore, in  this  case,  the  letters  which  are 
<^red  only  to  prove  the  competence  of 
the  testator — that  is,  the  truth  of  the  im- 
plied statements  therein  contuned,  were 
properly  rejected,  as  the  mere  statement 
or  o|«uoD  of  Uie  writer  would-  certainly 


have  been  inadmissible.  It  is  true,  that 
evidence  of  this  description  has  been  re- 
ceived in  the  ecclesiastical  courts :  but 
their  rules  of  evidence  are  not  the  same  in 
all  respects  as  ours.  Some  greater  laxity 
may  be  permitted  in  a  court  which  adju- 
dicates both  on  the  law  and  on  the  facts, 
and  may  be  more  safely  trusted  with  the 
consideration  of  such  evidence  than  a  jury; 
and  I  would  observe  also,  that  in  no  in- 
stance has  the  propriety  of  the  reception  of 
it,  even  in  the  spirituu  courts,  been  con- 
firmed by  the  Court  of  Delegates.  I  do  not 
think,  therefore,  that  we  are  bound  by  the 
authority  of  the  cases  referred  to  in  the 
ecclesiastical  courts. 

The  next  question  is,  whether  there  is 
any  evidence  of  an  act  done  with  reference 
to  these  three  letters,  or  any  of  them,  to 
render  their  contents  admissible,  by  way 
of  explaining  that  act.  I  am  clearly  of 
opinion,  that  none  of  them  were  admissible 
on  that  ground. 

The  facts  stated  on  the  face  of  the  bill  of 
exceptions,  relative  to  this  point,  are,  that 
the  three  letters  were  found  open,  and  with 
the  seals  broken,  with  other  letters,  after 
the  death  of  Mr.  Marsden,  in  a  cupboard 
under  his  bookcase  in  his  private  room, 
some  of  which  other  letters  were  indorsed 
in  the  handwriting  of  Mr.  Marsden,  and 
some  answered  by  him,  (which  letters,  so 
indorsed  and  answered,  were  received  in 
evidence).  The  first  of  the  three  letters 
was  written  by  one  Charles  Tatham,  long 
since  deceased,  who  was  cousin  of  the  tes- 
tator, and  then  in  America ;  it  bore  date 
the  l%th  of  October  1784.  There  was  a 
draft  of  a  letter  from  Mr.  Marsden  in  hia 
handwriting,  amongst  the  papers  so  found, 
dated  June  1,  1787;  but  it  contained  no  re-' 
ference  whatever  to  Mr.  Tatham's  letter^ 
or  any  of  the  matters  mentioned  in  it.  The 
second  purported  to  bear  date  in  1786,  was 
in  the  handwriting  of  the  then  vicar  of 
Lancaster,  addressed  to  Mr.  Marsden,  and 
requesting  him  to  order  his  attorney  to 
wait  on  some  person  therein  named,  on 
matters  of  business  ;  the  letter  was  in- 
dorsed in  the  handwriting  of  Mr.  Mars- 
den's  attorney,  who  died  about  1801.  The 
third  letter  was  m  the  handwriting  of  the 
curate  of  the  place,  long  since  also  de- 
ceased. 

The.  first  remark  to  be  made  on  this' 
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•tatement,  and  whidi  appliea  to  ill  thiee 
letters,  is.  that  the  place  in  which  they 
were  found  is  not  proved  to  be  that  where 

the  testator  was  in  the  habit,  in  his  lifetime, 
of  keeping  the  letters  addressed  to  him, 
which  he  had  opened  and  read,  or  any  of 
hts  papers ;  nor  is  it  stated  that  they  were 
found  immediately  afler  his  death.  The 
time  and  place  of  finding,  therefore,  afford 
no  evidence  that  the  letters  were  placed 
there  by  the  testator  in  his  lifetime ;  so  far 
as  relates  to  the  place  and  time  of  finding, 
the  letters  might  have  been  put  there  after 
the  testator's  ^th>  But*  passing  by  that 
circumstancCi  let  us  suppose  that  they  were 
found  immediately  on  the  testators  de- 
cease, so  ss  to  exclude  any  inference  ^at 
they  were  placed  there  after  the  testator's 
death.  I  cannot  see  what  evidence  there 
is  that  they  were  opened,  read,  and  placed 
there  by  the  testator,  which  would  be  acts 
done  by  him,  and  which  would  render  the 
contents  admissible,  because  that  circura- 
stance  would  prove  capacity  to  the  limited 
extent  of  his  ability  to  open,  to  read  the 
letters  and  put  them  by.  In  no  other  way 
could  the  contents  be  admissible.  Now,  there 
is  no  direct  evidence,  that  is,  evidence  that 
the  testator  was  seen  to  open,  read,  and  de- 
posit the  letters  in  that  place ;  and,  there- 
fore, the  onl^  question  is.  whether  those 
facts  may  he  inferred  from  the  facts  proved, 
that  is,  ft-om  the  facts  that  the  letters  were 
found  iiutantly  after  the  testator's  death, 
opened,  and  with  the  seals  broken,  in  the 

Elace  with  the  other  papers  recognised  by 
im.  Tliis  would  be  a  very  proper  infer- 
ence from  those  facts,  on  the  presumption 
that  the  testator  had  capacity  to  transact 
business  of  that  nature  ;  and  if  there  was  a 
cause  relative  to  the  testator's  property,  in 
which  his  capacity  and  competence  were 
not  in  dispute,  and  an  issue  raised  thereon, 
whether  he  bad  personal  notice  of  the  con- 
(enu  of  anpr  of  the  letters  so  foundf  the 
6ct  of  finding  them  at  the  time  and  plaoe 
9i4pposed,  would  raise  the  inference  of 
auctt  notice,  but  that  would  be  founded  oa 
die  presumption,  that  priwiA  fackt  every 
one  IS  of  competent  understanding  until 
the  contrary  is  proved ;  and  that  a  compe- 
tent man,  in  that  situation  of  life,  would 
be  able  to  read  and  understand  such  letters. 
But,  in  this  case,  the  evidence  is  ofien^ 
mdy  for  the  purpose  <tf  provii^  eapiicity, 


and  for  no  other  purpoae  whatever ;  mad 
it  seems  to  me,  that  the  argnnent  in  fovnnr 
of  admitting  the  contents  of  the  letters  to 
be  read  as  evidence,  proceeds  on  a  fallacy. 
It  is  a  clear  evidence  of  the  petkhprimcipiit 
of  reasoning  in  a  circle ;  it  assumes  the  tee- 
tator  to  be  competent,  in  order  to  raise  an 
inference  that  he  was  ot^isant  of  the  con- 
tents of  the  letters,  and  then  makes  oae  of 
the  presumed  ci^isance  of  the  contents 
of  the  letters,  to  prove  that  he  was  com- 
petent. The  reasoning  proceeds  diua : — 
Because  he  had  sufficient  ability  to  do 
business,  therefore  it  is  to  be  mfemA 
that  he  read  and  undcrttood  the  letters; 
and  because  he  read  and  understood 
letters,  therefore  he  is  infhmd  to  have 
been  of  sufficient  abili^  to  do  bvaineaa. 

It  is,  indeed,  said  by  the  learned  covasd 
for  the  plaintiff  in  error,  that  he  makes  do 
assumption  either  way;  he  assumes  neitbtr 
cspscity  nor  incapscity.  but  oidy  draws  n 
inf<?rence  from  the  &cts  of  the  letters  beng 
found  open  in  the  way  described.  But.  in 
reality,  though  be  professes  to  make  no 
such  assumption,  the  inference  cannot  be 
drawn  st  all  without  making  an  implied 
asBumptitm  to  that  effect;  for,  on  what 
other  ground  can  yon  infer  fVom  theae 
facts,  that  the  testator  opened,  read,  and 
placed  the  letters  there?  If  he  was  atteriy 
senseless  and  imbecile  in  nind  and  body, 
you  could  not  inffer  that  be  did  ao;  and  il 
is  only  because  a  man.  capsUe  of  reedmg 
and  doing  business,  would  naturally  do  sack 
acts,  that  you  could  infer  that  the  testator 
did  them — thst  is,  upon  a  presumpuoo  of 
oompetenee  such  infiArence  may  be  drawn, 
but  not  otherwise.  Nor  can  yoa  «se  the 
inference  of  oompetenee  derived  from  other 
facts,  which  appear  upon  the  bill  of  excap* 
tions  to  have  been  proved,  to  make  these 
admissible,  the  only  question  being,  whether 
these  fscts  of  thenuelves  do  condaee  te 
prove  that  competence. 

llie  argument,  therefore^  Uiat  the  focu 
proved  raise  an  inference  of  eompeiBaech 
seems  te  me  clearly  to  be  w  aaranptioaof 
the  whole-question.  This  olneclioa  araliea 
equally  to  the  caae  of  Mr.  Marten'a  hrtlcr, 
though  the  fallacy  in  that  case  is  somewhat 
more  disguised.  The  fact  of  the  attwaey^ 
indorsement  being  on  the  letter,  is  deer 
mooS  that  he  bad  snob  possessieo  ef  it  in 
his  Uptime,  as  to  be  awe  to  make  an  ia- 
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donemeot;  but  Uiat  dxemniUiice  doea  not 
advance  die  case,  in  reality,  a  step  further. 
The  inference,  that  Mr.  Marsden  read  the 
letter,  and  finding  a  request  to  refer  it  to 
bis  attorney,  did  so,  and  delivered  the 
letter  to  him,  and,  therefore,  that  he  was 
to  that  extent  competent,  (which  is  the  only 
way  in  which  the  evidence  is  relevant  to 
the  issue,)  is  altogether  founded  on  the 
presumption  of  Uiat  competence,  and  is 
just  as  much  an  instance  of  the  petitio  prin- 
ctpn  as  the  other*  to  wbieh  I  have  already 
referred.  You  assume  his  capacity  to  un- 
derstand tbe  eonfents  of  the  letter,  and  act 
open  ibem  like  a  man  of  business,  and  infer 
from  that  that  he  did  ui^erstand  the  contents, 
and  act  upon  them;  and  then  you  use  the 
facts  so  inferred,  as  proof  of  that  cspacity. 
Unless  you  assume  the  testator's  compe* 
tence,  the  only  point  to  be  proved,  the  fact 
given  in  evidence  is  not  relative  to  the 
issue.  It  is  proved,  that  the  letter  was  ad- 
dressed to  the  testator,  was  opened  by  some 
one,  and  in  the  attorney's  hands;  if  this 
was  done  by  the  testator,  it  is  tome  little 
evidence  of  capacity ;  but,  unless  you  as- 
sume the  testator's  capaei^,  the  only  matter 
to  be  i^oved,  you  cannot  draw  an  infer- 
ence that  it  was  done  by  him. 

Tbe  first  letter,  that  of  Mr.  Charles  Ta- 
tham,  stands  predsely  on  the  same  footing 
in  this  respect  with  the  others,  so  far  as  it 
relates  to  its  being  with  the  testator's 
papers,  open,  and  with  the  seal  broken, 
and  to  the  inference  sought  to  be  derived 
therefrom,  that  it  was  opened  and  read  by 
the  testator.  It  is  impossible  to  contend 
that  tbe  copy  of  Mr.  Marsden's  letter  to 
him  makes  the  contents  of  his  letter  admis- 
aible  by  way  of  explanation,  as  it  is  no  sn- 
swer  to  it,  nor  contains  any  reference  what- 
ever to  its  contents,  nor  to  the  subject  of 
iu  The  first  letter  cannot  possibly  explain 
tbe  contents  or  meaning  of  tbe  second,  nor 
can  tbe  fact  of  Mr.  Marsden's  writing  that 
letter  raise  any  in&renoe  that  he  was  «»- 
niaant  of  the  contents  of  the  first.  So  nr 
as  the  fact  of  writing  that  letter  proves 
competence,  the  evidenu  was  admissible 
and  admitted.  I  am  of  opinion,  therefore, 
that  the  contents  of  none  of  the  letters  were 
admissible,  and  that  our  judgment  ought 
to  be  for  the  defendant  in  error. 

Park,  J. — It  is  with  great  reluctance 
•nd  concern  that  I  give  my  opinion  in  the 


present  case,  because,  diflfering  as  I  unfor- 
tunately do,  from  three  of  my  very  learned 

Brothers,  who  have  now  delivered  their 
judgments,  I  cannot  but  feel  great  doubts 
about  the  validity  of  my  own  opinion.  Still, 
it  is  my  duty  to  declare  my  conscientious 
judgment ;  and  I  have,  at  least,  the  satis- 
iaction  of  not  being  quite  alone  in  tbe 
0|Mnion  I  give,  concurring  as  I  do  entirely 
with  my  Brother  Gumey,  and  partly  sup- 
ported as  I  believe  I  shall  be,  by  tbe  veiy 
learned  person  who  is  to  follow  me.  I  am 
bai^y,  too,  to  believe,  that  there  is  no  dif* 
ference  aroongat  us  as  to  the  principle  or 
rule  of  law  miich  is  to  govern  this  case: 
the  difference  that  arises  is  upon  the  appli- 
cation of  the  facts  to  that  principle. 

The  question  is,  whether  the  three  leU 
ters  mentioned  in  the  bill  of  exceptions,  or 
any  or  either  of  them,  ought  to  have  been 
received  in  evidence  by  my  learned  Brother 
at  the  trial:  no  such  letters  were  much 
pressed  upon  me  at  the  first  trial,  though 
I  believe  they  were  tendered;  but,  upon 
the  second  trial,  before  my  Brother  Gumey, 
he  rejected  them,  or  similar  letters,  and  a 
bill  of  exceptions  was  tendered  to  him  npop 
that  ground.  That  point  came  to  be  argued 
in  this  court  with  another  exception ;  and, 
as  all  the  Judges  agreed  in  favour  of  the 
{tlaintiff  in  errw,  upon  tbe  second  excep- 
tion, it  was  not  necessary  then  to  decide 
the  first,  the  Judges  then  present  not  being 
unanimous,  as  I  lament  they  are  not  una- 
nimous now.  The  point  now,  as  it  waa 
argued  formerly,  is,  as  to  the  admissibility 
of  certain  letters  written  to  the  testator 
by  respectable  persons  now  deceased,  well 
acquainted  with  the  testator;  whether  they 
ought  to  be  laid  before  the  jury,  to  shew 
in  what  manner  tbe  testator  was  treated 
by  the  letter  writers ;  and  such  treatment 
ought  to  be  shewn  in  order  to  disprove  his 
alleged  imbecility.  I  adopt  the  rule  laid 
down  in  the  King's  Bench  (9),  that  it 
ought  to  appear  that  smne  act,  (that  Court 
admitting  that  the  least  actdone  by  the  te»- 
tator  would  be  sufficient.)— that  some  act 
done  by  the  testator,  with  reference  to  the 
letters,  would  have  made  them  evidence, 
for  such  act  could  not  properly  be  ex- 
plained without  reference  to  them ;  and,  if 
received,  no  rule  of  law  could  have  pre- 

(9)  tf  Nsv.  &  Haa.  147. 
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vfinted  their  full  effect  from  being  produced 
on  the  minds  of  the  jury.  To  all  that  I 
secede,  and  I  insist  that  some  act  was  done 
by  him,  as  to  all  the  three  letters  in  con- 
troversy, but  most  assuredly  as  to  one  of 
them.  In  the  outset,  it  must  be  remarked, 
that  the  date  of  these  letters  is  very  remote, 
one  of  them  being  fifty-three  yean  old, 
another  fifty-one,  and  another  nearly  forty 
years  old.  I  am  not  prepared  to  say,  if 
these  letters  had  been  very  modem,  and 
the  supposed  insanity  had  recently  taken 
place,  there  might  not  have  been  more 
ground  of  suspicion;  indeed,  probably, 
modern  letters  could  not  be  at  all  received, 
especially  if  the  writers  of  them  were  alive. 
But,  in  this  case,  the  party  now  appealed 
against,  denied  the  testator's  competency, 
alleging  his  entire  natural  incapacity,  d  na- 
twitate.  This,  I  own,  seems  to  me  opening 
so  wide  a  space  for  investigation,  admitting, 
on  the  one  hand,  treatment  of  persons  who 
considered  him  weak  as  an  idiot,  and  I 
think,  on  the  other,  there  ought  to  be  ad- 
mitted the  expresuons  he  used,  and  his 
manner  of  conducting  himael^  and  also  the 
manner  in  which  he  was  received,  treated, 
and  dealt  with  by  respectable  and  honour- 
able perscms,  at  a  time  long  before — years 
before — nay,  nearly  half  a  century  before 
any  question  arose  respecting  a  will,  ex- 
cluding thereby  all  possibility  of  fraud  or 
collusion.  Upon  this  subject,  the  passage 
referred  to  from  Mr.  Starkie's  invaluable 
work,  and  which  is  well  supported  by  the 
authority  of  cases,  is  not  inapplicable  to 
the  present  discussion.  "  It  seems  to  fol- 
low (says  this  learned  author)  that  all  the 
surrounding  facts  of  the  transaction,  or,  as 
they  are  usually  termed,  the  r««  getta, 
may  be  submitted  to  a  jury,  provided  they 
can  be  established  by  competent  means, 
and  afford  any  fair  presumption,  or  infer- 
ence, 88  to  the  question  in  dispute  ;  for  so 
frequent  is  the  failure  of  evidence,  from 
accident  or  design,  and  so  great  is  the 
temptation  to  the  concealment  of  truth,  and 
misrepresenution  of  facts,  that  no  compe- 
tent means  of  ascertaining  the  truth,  can  or 
ought  to  be  neglected,  by  which  an  indivi- 
dual would  be  governed,  and  on  which  he 
would  act  with  a  view  to  his  own  concerns 
in  ordinary  life." 

Taking  this,  then,  to  be  a  sensible  rule, 
let  us  see  whether  competent  meant  have 


not  been  rejected,  as  evidence'  to  shew  the 
opinion  of  all  those  honourable  persons  by 
whom  he  was  surrounded,  and  who  treated 
him  as  a  sane,  and  though  not  a  bright  man, 
yet  a  man  competent  to  the  ordinary  con- 
cerns of  life.  It  seems  to  me  impossible  to 
suppose,  that  persons  of  character  and  io- 
tell  ligence,  who  were  well  acquainted  with 
him,  wrote  such  letters  to  him  as  they 
would  not  have  addressed  to  any  but  a 
person  whom  they  supposed  to  be  of  a 
sound  mind,  and  this  covering  the  period 
in  which  he  is  said  to  have  been  unfit  for  asso- 
ciating with  the  general  class  of  men,  with 
whom  his  station  in  life  would  otherwise 
entitle  him  to  associate.  The  first  material 
letter  which  was  rejected,  was  one  from 
Charles  Tatham,  the  testator's  cousin,  dated 
fr<mi  America,  as  long  ago  as  the  year 
1784,  the  contents  of  which  have  been 
much  commented  upon. — [His  Lordship 
here  read  the  letter.]  litis  letter  was 
marked,  as  the  bill  of  exceptions  states, 
with  the  London  post-mark,  as  a  ship  letter, 
and  was  in  the  handwritiiw  of  Charles 
Tatham.  Let  it  be  observed,  and  I  think 
it  is  a  most  material  circonastanoe,  Uiat, 
amongst  the  papers  of  the  tesutor  wss 
found,  as  appears  by  the  bill,  a  draft  or 
copy  of  a  letter  from  the  testator  to  the 
said  Charles  Tatham,  in  the  handwriting 
of  the  testator,  which,  though  not  an  an- 
swer to  the  former,  being  written  three 
years  after,  shews  that  a  correspondence 
was  going  on  between  these  two  cousins. — 
[His  Lordship  then  read  thecopy  of  the  letter 
from  Mr.  Marsden  to  Charles  Tatham.]— 
This  letter,  I  think,  is  an  important  one, 
because  it  seems  to  me  impossible  that 
any  man  could  read  thia  letter,  written  by 
Mr.  Marsden  himself  a  period  of  fifty  years 
from  the  time  I  am  making  these  obaci^ 
vations,  and  suppose  that  a  man  could  have 
written  such  a  letter  as  this,  who  had  not 
some  intelligence  about  him.  In  this  letter 
he  refers  to  a  letter  he  had  written  before 
to  his  cousin.  It  is  a  sort  of  gossiping 
letter,  but  giving  him  an  account  of  his 
friends  in  England,  that  one  of  his  friends 
is  going  to  be  married,  and  that  his  aunt 
was  likely  to  die.  It  shews,  that  he  had 
an  intelligent  mind  in  my  bumble  judgment; 
and  if  this  be  not  an  acting  between  corre- 
spon  dents,  I  know  not  what  is. 
For  the  present  I  pass  over  tbc  l^tet  of 
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Mr.  Martoni  tba  vicar  of  Lsneaster,  though 
anterior  in  point  of  date  to  the  one  I  am 
about  to  mention — namely,  that  of  Mr. 
EUershaw,  a  clergyman  of  the  church  of 
England.  This  letter  is  dated  1799,  and  I 
cannot  bring  my  mind  to  believe  that  any 
man  of  that  sacred  function  could  write 
•uch  a  letter,  expressive  of  such  sentiments 
of  the  piety  and  benevolence  of  the  person 
to  whom  it  was  addressed,  by  one  who  for 
years  had  been  his  spiritual  pastor,  and 
guide,  and  who,  being  about  to  quit,  or 
having  actually  quitted  hia  charge,  must 
have  been  the  vilest  hypocrite  to  write 
■uch  a  letter,  without  one  aecular  motive 
to  serve  in  doing  so. 

But,  what  are  we  to  say.  to  the  rejeetion 
of  the  letter  of  the  Rev.  Mr.Marton,  dated 
so  long  ago  as  1786?  He  lived  nine  miles, 
or  more,  from  the  testator.  He  was  vicar 
of  Lancaster ;  the  last  man  in  the  world, 
we  should  suppose,  to  write  to  an  idiot; 
and  he  writes  a  letter  and  sends  it  to  Mr. 
Marsden  upon  business,  and  on  business 
merely,  requesting  him  to  attend,  or  order 
his  attorney  to  attend  a  meeting,  and  pro- 
pose some  terms  of  agreement.  Now,  Mr. 
Marsden's  attorney,  Mr.  Barrow,  who  was 
afterwards  a  barrister,  lived  at  Lancaster, 
some  miles  from  Weimington,  where  Mr. 
Marsden  then  lived,  and  we  find  Mr.  Bar- 
row's indorsement  opon  it,  so  that  he  must 
have  gone  to  Mr.  Marsden  on  beii^  sent 
for,  or  Mr.  Marsden  to  him,  to  do  the 
needful.  But,  it  is  doubted  by  the  defen- 
dant in  error,  whether  Mr.  Marsden  ever 
read  it.  The  date  of  the  letter  is  the 
20th  of  May,  and  that  is  the  same  date  in 
the  indorsement  by  Mr.  Barrow ;  and,  as 
tlie  letter  is  directed  to  Mr.  Marsden  at 
Wenniiuton,  and  Mr.  Barrow  living  some 
miles  on,  at  Lancaster,  it  must  have  been 
seot  that  very  day  to  Mr.  Barrow;  and, 
why  are  we  to  suppose,  that  some  person,  at 
that  distant  period,  half  a  century  from 
this  time,  opened  that  letter,  and  sent  it  to 
Mr.  Barrow,  unknown  to  Mr.  Marsden, 
and  foisted  it  in  amongst  other  papers,  to 
furnish  evidence,  half  a  century  afterwards, 
to  establish  a  will  which  did  not  then  exist, 
and  did  not  exist  till  1822,  nor  the  codicil 
till  1825?  If  these  are  not  acts  of  recog- 
nition, as  laid  down  by  the  Court  of  King's 
Bench,  I  know  not  what  other  acts  can  be 
ao  considered. ' 


But  it  is  said,  testator  has  Aoab  no 
act  upm  it.  I  deny  that :  first  of  all,  I  have 
mentioned  the  length  of  time  since  which 
these  letters  were  written :  two  above  fifty 
years  ago,  one  of  them  nearly  forty  years 
since.  Where  were  they  found?  With 
other  papers,  in  a  cupboard  under  his  book- 
case, in  his  private  room ;  and  the  letters 
had  all  been  opened.  It  is  not  stated  that 
the  cupboard  was  open  to  all  the  world,  or 
that  his  private  room  (for  so  the  bill  of  ex- 
ceptions calls  it)  was  accessible  to  all  in- 
truders :  it  must  be  considered  as  his  place 
of  deposit.  The  seals  of  all  were  broken ; 
and  one  cannot  believe  that  they  were  read 
and  laid  by.  An  idiot  never  would  have 
done  so;  he  would  have  thrown  them 
aside.  I  have  heard  it  stated,  and  I  believe 
it  to  be  so,  that  such  letters  as  these  would 
have  been  received  in  the  ecclesiastical 
courts,  but  I  cannot  get  at  sufficient  evi- 
dence to  enable  me  to  found  my  opinion 
on  their  practice,  and  therefore  I  do  not. 
It  has  been  said,  indeed,  that,  even  if  it 
were  so,  their  rules  of  evidence  are  difiTer- 
ent  from  ours.  It  may  be  so,  but  if  so,  I 
lament  that  in  the  same  country,  though  the 
rules  of  practice  and  form  in  different 
courts  may  differ,  the  substantial  rules  of 
evidence  should  vary.  Here,  however,  I 
have  declared  my  own  opinion  upon  the 
rales  of  our  own  law,  but  with  great  doubt 
and  hesitation,  on  account  of  the  opinion  of 
those  opposed  to  me ;  and  it  must  be  re- 
collected, that  all  fraud  is  excluded.  I 
also  lament,  with  deep  concern,  that  this 
sort  of  evidence  has  been  pressed,  because, 
having  been  the  first  common  law  Judge  to 
try  this  csuse,  about  six  or  seven  years 
ago,  when  such  evidence  I  believe  waa 
tendered  to  me,  though  not  pressed,  it  does 
appear  to  me,  that  this  admission  or  non- 
admission  of  such  letters  as  these  was  a 
feather  in  the  scale  of  justiee.  However, 
I  am  bound  to  declare,  in  my  serious  and 
conscientious  opinion,  that  such  letters, 
under  the  circumstances,  should  have  been 
received.  But,  I  must  say,  humbly,  that 
the  rejection  of  the  letters  has  been  support- 
ed upon  a  variety  of  conjectures  and  suppo- 
sitions wholly  unfounded,  imputing  fraud  to 
persons  who  hardly  existed  at  the  time  those 
letters  were  written ;  and,  therefore,  I  am  of 
opinion,  that  the  judgment  of  the  Court  of 
King's  Bench  ought  to  be  reversed. 


Digitized  by  Google 


960 


EXCHEQUER  CHAMBER: 


TnrDAi,  C.J.  — Th«  quettionB  raised 
upoD  this  bill  of  exceptions  is,  whether 
three  letters  therein  set  forth,  or  any  of 
them,  ought,  under  die  circumstanoet 
suted  in  the  bill  of  exceptions,  to  hare 
been  held  by  the  learned  Judge  who  tried 
the  cause,  to  be  admissible  as  evideDcei 
before  the  jury,  on  a  question  of  the  com- 
petence of  the  party  to  whom  such  letters 
were  addressed ;  and  the  eonclusioD  at  which 
my  mind  has  arrived  is,  that  one  of  those 
letters — namely,  that  which  was  written 
by  Mr.  Oliver  Marton,  the  vicar  of  Lan- 
caster, ought  to  have  been  held  admissible, 
and  its  contents  to  hare  been  submitted  to 
the  consideration  of  the  jury,  but  that  the 
other  two  letters  were  {Hvperly  rejected. 
Hie  question  to  be  determined  by  the  jury 
was,  whether  or  not  the  testator  John 
Maradcn  was  and  had  been  from  the  time 
he  attained  his  full  age  in  1779,  and  down 
to  and  at  the  time  of  his  making  his  will 
and  codicil  in  the  years  and  1825 
respectirely,  a  person  of  sane  mind  and 
memory,  capable  of  makii^  a  will.  In 
order  to  determine  that  question,  I  conceive 
all  that  was  said,  written,  or  done  by  the 
testator  himself,  at  any  time  during  such 
period,  was  the  most  direct  and  the  beat 
evidence  to  ascertain  the  sute  of  his  un- 
derstanding; and  that  the  next  in  degree, 
becanae  intnnatdy  connected  with  it,  would 
be  all  that  was  said  to  him,  written  to  faini» 
and  done  to  him,  dnriiw  tbM  period,  by 
his  friends,  and  others  mio  had  aeoess  to 
bim;  provided  always,  that  what  was  so 
said,  written,  or  done  to  him  by  others,  is 
shewn  to  have  come  home  to  his  actual 
knowledge ;  but,  I  consider  this  condition 
to  be  indispensable,  as  to  the  admissibility 
of  this  second  clsss  of  evidence,  for,  as  to 
what  was  said  by  others,  but  not  heard  by 
the  party,  whose  understanding  is  the  sub- 
ject-matter of  inquiry,  or  written  by  others, 
but  which  never  reached  him,  or  doae  by 
others,  but  never  known  by  him  to  have 
been  done — it  appeara  to  me,  that  such 
speaking,  or  such  writing,  or  such  acting, 
can  amount  to  no  more  than  an  expression 
of  the  opinion  of  the  speaker,  or  the  writer, 
or  the  actor;  and  thst  such  opinion,  not 
having  been  given  upon  oath,  and  not  being 
subject  to  cross-examination,  as  to  the 
srounds  upon  which  it  was  originally 
formed  or  etHttianed,  cannot,  upon  that 


account,  be  deemed  admissible  m  eridenee. 
I  cannot,  therefore,  accede  to  the  positiou 
which  has  been  contended  for  by  the 
learned  counsel  on  the  part  of  the  plaintiff 
in  error,  that  mere  treatmeiM  of  the  par^ 
by  others  without  or  beyond  the  reaefa  <w 
the  knowledge  of  the  party  hinaelf^  or  as 
it  was  sometimes  expressed,  conduct  of 
others  towards  him,  although  not  amoimt- 
ing  to  conduct  to  himsclC  can  fom  a  Icgi- 
tinute  or  admissible  species  of  evidence. 
Evidence  of  that  description  may  have  bees 
held  admissible  in  questions  relatiog  to  the 
atatui  of  mind,  or  competency  of  a  testator, 
before  ecclesiastical  tribunals ;  those  Coorts 
perhaps,  and  not  impreperiy,  may  have 
allowed  evidence  of  the  manner  in  whidia 
person  baa  been  treated  by  his  fiieods,  and 
othera,  without  inquiring  wbetbar  tboae 
modes  of  treatmettC  came  home  to  dw  un- 
derstandi^  of  tbe  testator.  Bat,  in  m 
eedeaiaatia]  court,  the  aame  persona  are 
Judges  both  of  the  law  and  the  foct,  and 
their  experience  and  sagacity  may  be  suffi- 
cient to  prevent  any  injurious  eoosequeneea 
from  a  class  of  evidence,  which  approaches 
so  closely  to,  if  it  is  not,  in  fact,  roera 
opinion  of  the  witness,  by  giving  sodi  tee- 
tunony  no  more  weight  than  it  rcaUy  de- 
serves. But,  our  rules  of  evidence  are 
calcalated  for  trials  before  popular  tribu- 
nals;  and  one  itf  dw  fint  objects  of  the  ksr 
of  evidence  m  thoaa  courts  ia,  to  exclwda 
the  admission  of  any  evidence  a^ch  m^. 
by  possibili^,  mislead  the  onderatuding 
of  the  jury. 

I,  therefore,  consider  sndi  treatment 
only  of  a  person  by  his  friends,  or  others, 
to  be  admissible  in  evidence,  upon  a  goes- 
tion  concerning  his  competency,  as  sppesrv 
to  have  come  home  to  nis  underatsmding. 
and  upon  which  he  has  been  shewn  in  some 
degree  to  have  acted ;  for,  after  all,  it  is  Mt 
the  treatment  itself  which  ie  of  any  vahss^ 
but  the  mode  in  which  tlie  party  coBdnefis 
himself  when  such  treatment  takes  place. 
It  ia  not  what  the  third  person  does,  or 
says,  or  writes,  which  fomisbea  of  itt^ 
any  indication  of  the  state  of  mind  of  tha 
party  respecting  whom  the  ioquury  is  imida. 
but  what  such  party  himself  does,  or  ssys. 
or  writes,  or  how  he  conducts  or  bears 
himself  on  the  occasion,  for  even  his  re- 
fusal to  act,  or  bis  silence,  may,  m  eoma 
instances  and  on  aome  occasioBaj  tmiA 
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evidence  as  strong  on  the  fitaf  e  of  his  mintl, 
and  speak  as  loudly  and  intelligibly,  ns  any 
act  or  answer,  however  direct,  nnd  this  I 
take  to  be  in  effect  the  rule  laid  down  by 
tlie  Court  of  King's  Bench  upon  a  motion 
for  a  new  trial  in  tliis  very  cause,  the  deci- 
sion of  which  is  reported  in  6  Nev.  ^  Man. 
1S2,  and  with  which  I  entirely  concur: 
and  1  cannot  frame  to  myself  any  other 
gfueral  rule  that  is  equally  intelligible,  and 
cipable  of  application  to  the  infinitely  va- 
rious modes,  and  questions  of  evidence, 
which  must  necessarily  arise  and  present 
themselves  on  such  a  subject  of  inquiry. 
The  question,  therefore,  I  consider,  to  be 
reduced  to  this,  whether,  taking  into  con- 
sideration the  several  circumstances  slated 
in  the  bill  of  exceptions  as  to  the  findinj? 
of  these  letters,  and  the  evidence  contained 
therein  of  the  dealing  with  these  letters  or 
their  contents  by  the  testator  in  his  lifetime, 
the  Judge  was  right  in  rejecting  &I1  of  them 
aa  inadmissible. 

In  considering  this  question,  the  first 
thing  to  be  observed  is,  we  have  no  right 
to  import  into  the  case  any  suspicion  of 
fraud,  either  with  respect  to  the  place  in 
which  these  letters  were  found  deposited, 
the  lime  at  which  they  were  first  disco- 
vered, or  the  facts  attending  their  disco- 
very. Fraud  of  any  kind  is  not  to  be  sur- 
mised, hut  must  be  expressly  found ;  and, 
if  the  reasoning  upon  the  facts  stated  in  the 
bill  of  exceptions,  is  to  be  allowed  in  any 
manner  to  receive  a  bins  or  colouring  from 
a  suspicion  of  fraud,  where  the  precise  facts 
to  support  such  fraud  are  not  stated,  the 
mindi  of  no  two  individuals  can  expect  to 
arrive  at  the  same  result  from  the  same 
premises.  The  facts  attending  the  finding 
of  these  letters,  might,  undoubtedly,  have 
been  stated  with  more  precision  and  accu- 
racy; but,  I  take  the  result  of  the  state- 
ment to  be,  that  these  letters  were  found 
in  a  place  where  the  testator  usually  kept 
his  letters  and  papers,  in  his  lifetime,  for 
.they  were  found  with  many  letters  ad- 
dressed to  him  by  various  persons,  of  dates 
extending  over  a  considerable  period  of 
time,  at  the  very  least  from  1784  to  1789, 
and  with  other  papers  of  the  testator ;  lo 
that  the  reasonable  inference  is,  that  this 
was  his  usual  place  of  deposit  of  letters 
and  papers,  and  a  cupboard  under  his  book- 
easei  in  his  private  room,  being  a  place  not 
New  Sebisb,  VII^Excueq. 


unusual  for  the  safe  custody  of  letters  and 
papers.  As  to  the  time  at  which  they  were 
discovered,  the  bill  of  exceptions  is  silent; 
the  reasonable  inference,  therefore,  is,  that 
they  were  found  at  the  time  when  such 
matters,  according  to  the  usual  course  of 
business  and  ordinary  experience,  were 
searched  for  and  found ;  that  is,  at  such 
short  and  reasonable  time  after  the  death 
of  the  testator  aa  is  sufiScient  to  arm  the 
personal  representative  with  an  authority 
to  search  and  examine  the  papers  of  the 
deceased. 

Now,  taking  the  three  letters  into  consi* 
deration,  and  applying  to  them  that  test 
before  adverted  to— namely,  whether  there 
is  sufficient  evidence  to  shew  that  they 
came  to  the  hands  and  knowledge  of  the 
testator,  or  that  there  was  any  dealing  with 
them  on  his  part,  as  with  letters  that  actu- 
ally came  to  his  hands,  I  think,  with  re* 
spect  to  the  first — t.  e.  the  letter  of  the  date 
of  the  12th  of  October  17B4,  the  learned 
Judge  was  right  in  holding  that  it  wa<  not 
admissible.  It  is  stated  in  the  bill  of  ex- 
ceptions, that  to  some  of  the  letters  answer! 
Irad  been  written  and  sent,  of  which  co|iiei 
had  been  preserved  in  his  own  handwritmg, 
and  that  others  were  indorsed  by  him  in 
his  handwriting ;  by  which  I  understand 
that  the  name  of  the  writer,  or  the  date  of 
the  letter,  or  both,  were  put  upon  it.  But 
that,  as  to  the  letter  in  question,  it  had 
neither  of  these  indicia^  from  which  any 
inference  could  be  drawn  that  it  had  been 
actually  submitted  to  bis  mind,  or  that  he 
had  ever  read  it  at  all.  All  that  appeared 
was,  that  was  open,  and  that  the  seal  was 
broken ;  and,  though  it  appears  that  an- 
other letter  was  afterwards  sent  to  him 
from  tlie  same  relative  who  wrote  the  letter 
now  under  discussion,  ttArhich  he  returned 
an  answer  of  the  Ist  of  June  1787;  yet, 
this  subsequent  correspondence  does  not 
impress  my  mind  with  the  conviction,  that 
the  particular  letter  in  question  must  neces-' 
sarily  have  cnme  to  his  knowledge,  or  that 
he  exercised  his  understanding  upon  it.  The 
same  observation  applies  still  more  strongly 
to  the  letter  from  Mr.  Ellershaw,  of  the 
date  of  the  3rd  of  October  1799,  as  it  wanU 
even  the  confirmation  and  support  arising 
from  tlie  subsequent  correspondence  be- 
tween the  parties,  which  the  first  letter 
posaessei. 

3A 
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But,  with  respect  to  the  letter  dated  the 
SOth  of  May  1786,  and  written  by  Mr. 
Oliver  Marton  to  the  testator,  I  think  there 
are  circumstances  extrinsic  of  the  letter 
itself,  which  shew  that  the  letter  had  come 
to  the  testator's  knowledf^e,  and  that  he 
had  exercised  so  much  understanding  ujpon 
it  as  was  sufRcient  to  have  authorized  its 
admission  to  the  jury,  and  that  it  ought 
accordingly  to  have  been  submitted  to 
their  consideration.  The  letter  was  ad- 
dressed to  the  testator  at  Wennington, 
where  he  resided  at  the  date  of  the  letter. 
It  was  found  amongst  the  other  letters 
and  papers,  aAcr  the  testator's  decease,  at 
Hornby  Castle,  the  place  where  he  resided 
at  his  death.  So  far  as  the  evidence  goes, 
the  letter  must  be  taken  to  have  been 
brought  there  by  himself  or  by  his  orders, 
with  his  other  letters ;  for  no  ground  is  laid 
in  the  bill  of  exceptions  for  the  inference, 
that  it  was  brought  there  by  any  indirect 
means,  or  for  any  indirect  purpose.  The 
lettet  recommends  that  the  attorney  of  Mr. 
Marsden  should  wait  on  Mr.  Atkinson  or 
Mr.  Watkinson,  respecting  a  dispute  men- 
tioned therein,  and  that  a  case  should  be 
settled  by  Mr.  Marsden's  and  their  attor- 
nies.  This  letter  is  found  in  the  place  and 
at  the  time  before  commented  upon.  It  is 
found  open,  and  with  the  seal  broken,  and 
indorsed  in  the  handwriting  of  Mr.  James 
Barrow,  who  was  at  that  time  his  attorney, 
and  with  the  date  and,name  of  the  writer. 
The  letter,  therefore,  must  have  got  into 
the  hands  of  the  attorney  of  the  testator, 
the  very  person  who,  from  its  contents,  was 
not  only  the  most  proper  persoji,  but  the 
only  person  in  whose  hands  it  should  be 
placed. 

The  question  is,  whether  the  circum- 
Btancea  stated  in'  tjie  bill  of  exceptions, 
■hews  a  reasonable  ground  for  the  Judge  to 
be  satisfied  that  this  letter  must  have 
reached  tlie  attorney's  hands  through  the 
instrumentality  in  any  way  of  the  testator, 
—whether  in  any  way  he  hod  acted  upon 
it.  For,  if  there  was  reasonable  ground 
for  such  an  opinion,  then  the  letter  should 
not  have  been  withheld  from,  but  should 
have  been  submitted  to  the  jury,  as  one  out 
of  the  numerous  facts  upon  which  their 
determination  should  have  been  founded. 

Now,  it  appears  to  me,  as  I  have  before 
observed,  that  in  the  determination  of  this 


point,  all  suspicion  or  snrmiie  of  fhmJ  ir 
to  be  carefully  kept  out  of  view,  ind  tht 
several  facts  stated  in  the  bill  of  exceptions 
are  to  be  treated  as  if  they  occurred  in  dte 
course  of  a  real  and  genuine  transaction. 
The  bill  of  exceptions  states  no  fraud,  be- 
cause none  appeared  at  the  trial;  and  con- 
sequently, the  Judge,  who  is  to  determioe 
upon  the  admissibility  of  the  evidence,  is 
not  at  liberty  to  presume  any.  The  6nt 
point  to  he  observed  is,  that  the  letter  gets 
to  Mr.  Marsden,  the  testator,  for  to  him  it 
is  addressed  at  Wennington,  where  he  tlwD 
lived,  and  with  other  letters  and  papers  it 
is  found  after  his  death,  open,  and  widi  tbt 
seal  broken.  In  the  next  place,  it  appean, 
tliat  it  did,  in  some  way  or  other,  come  into 
the  hands  of  Mr,  James  Barrow,  the  atttw* 
ney  of  Mr.  Marsden,  the  very  persoa  to 
whose  consideration  it  was  to  be  submitted, 
according  to  the  directions  of  the  letta 
itself. 

This  is  the  inference  that  is  naturally 
to  be  drawn  from  the  circumstance  of  the 
indorsement  having  been  made  by  him;  for, 
upon  what  ground  can  it  be  said  that  the 
indorsement  is  found  to  be  made  upon 
this  letter,  in  the  handwriting  of  Mr.  B«- 
row,  and  the  indorsement  on  all  the  other 
letters,  (such  as  are  indorsed,)  in  the 
handwriting  of  Mr.  Marsden,  except  that 
this  particidar  letter  was,  by  the  subject- 
matter  of  it,  required  to  come  to,  or  to  be 
put  into  the  hands  of  Mr,  Barrow,— a  dr- 
cumstance  which  did  not  apply  to  any  of 
the  others  ?  Now,  this  letter  could  only 
get  into  the  hands  of  Mr.  Barrow,  (with- 
out the  supposition  of  fraud,  which  is  sl- 
ways  to  be  excluded,  where  none  is  sag- 
gested,)  in  two  ways,  either  by  the  seodinf 
of  the  letter  by  Mr.  Marsden  to  Mr.  Bir- 
row,  and  his  returning  it  back  again,  or  by 
Mr.  Barrow  taking  it  with  the  assent  « 
Mr,  Marsden,  and  again  returning  it  to  Mr. 
Marsden.  In  any  other  way  therr  nnut 
have  been  contrivance  or  unflur  StslinK 
with  the  letter,  on  the  part  of  Mr.  Bam* 
or  some  other  persons  ;  and  if  Ae  letter 
was  forwarded  by  either  of  those  means, 
it  denotes  a  dealing  with  the  letter  by  Mr. 
Marsden,  which  makes  it  admissible  evi- 
dence for  the  jury.  The  objection  ti^o^ 
this  mode  of  reasoning  appears  to  be 
raised,  that  it  is  in  the  nature  of  feti^ 
firmeijmt  or  on  assumption  of  the  very 
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thing  which  it  to  be  proved — viz.  the  ra- 
tionality of  Mr.  Marsden ;  but  I  cannot 
feel  the  full  weight  of  this  objectioD,  The 
Judge  who  presides  at  the  trial,  by  admit- 
ting this  evidence,  is  not  determining,  nor 
has  he  any  right  to  determine,  the  question 
of  competency  of  the  testator.  That  is  the 
question  which  the  jury  are  to  decide,  aCter 
the  determination  of  a  long  course  of  con- 
flicting evidence.  All  the  Judge  has  to 
determine  is,  whether  a  particular  piece  of 
evidence  is,  at  a  particular  period  of  the 
cause,  admissible  for  the  consideration  of 
the  jury,  as  the  matter  then  stands ;  that  is, 
with  respect  to  this  letter,  whether  there  is 
reasonable  evidence  to  satisfy  his  mind 
that  it  came  to  the  testator,  and  that  he 
exercised  some  act  of  judgment  or  under- 
standing, though  in  ever  so  small  a  degree, 
upon  it ;  and,  as  it  strikes  my  mind  that 
the  evidence  fully  justifies  such  inference, 
I  think  this  letter  ought  to  have  been  ad- 
mitted. 

I  cannot,  in  conclusion,  but  express  my 
regret,  that  the  production  of  these  letters 
was  made  so  strong  a  point  at  the  trial  of 
the  cause,  for  either  their  admission  or  re- 
jection must  endanger  the  verdict,  whilst 
at  the  same  time  it  is  obvious,  that  their 
production  or  their  absence  would  have 
very  little  effect  indeed  upon  the  minds  of 
the  jury.  But  as  the  parties  have  thought 
proper  to  raise  the  question,  I  am  bound 
to  give  my  opinion  as  it  is  formed,  upon 
the  facts  stated  in  the  bill  of  exceptions ; 
and  I  think,  upon  those  facts,  the  inference 
is,  that  the  letter  of  Mr.  Marton  reached 
the  testator,  to  whom  it  was  addressed — 
that  it  was  acted  upon  by  him— and,  con- 
sequently, that  it  ought  not  to  have  been 
rejected  at  the  trial ;  and  on  this  ground,  I 
think,  the  judgment  ought  to  be  that  of  a 
venire  de  novo. 

Judgment  affirmed. 

A  writ  of  error  was  afterwards  brought 
upon  this  judgment  to  the  House  of  liords, 
where  the  case  was  argued,  February  12 
and  13,  1838.  by— 

'CrettmU  wd  Starkie,  for  the  plaintiff 
below  ;  and — 

Sir  F.  Pollock  and  Sir  W,  W.  Follett,  for 
the  defendant  below. 

The  opinions  of  the  Judges  were  de- 
Kvered  as  follows  : — 


CoLEBiDOE,  J. — In  answer  to  the  qaeitioni 
stated  your  Lordships,  I  beg  bambly  to  express 
my  opinion,  dist  neither  of  the  letters  wss  properiy 
•dmisrible  in  evidence  on  liehalf  of  the  defendant 
betow.  Only  three  grounds,  that  I  am  aware  of, 
hare  been  stated  in  argument  for  their  adiniui- 
bilily,  and  I  can  conceive  no  more.  It  has  been 
urged,  that,  conaidering  the  nature  of  the  quettion 
■t  issue,  the  time  when  the  letters  were  written, 
and  the  decease  of  the  writers,  they  are  admissiUs 
as  declarations  of  the  unbianed  opinions  of  those 
writers;  opinions  on  which  they  acted  t  and  as  bo- 
companying  such  acts :  seeoodly.  it  has  been  said 
that  they  are  admissible  as  acts  of  treatment,  exhi- 
bited by  the  writers  towards  Mr.  Maraden:  thirdly, 
that  th^  are  admissible  because  they  accompany 
and  explain  acts  done  by  Mr.  Marsden. 

The  first  two  grounds  apply  generally,  and  if 
correct  in  principle,  would  sustain  the  admission  ttf 
all  the  three  letters ;  bat  I  think  they  are  not  to  be 
supported :  the  Istter  is  undoubtedly  sound  as  s 
rule,  and  therefore  each  letter  must  be  tried  by  it, 
and  in  order  to  exclude  all,  all  must  be  shewn  not 
to  fall  within  it. 

In  the  examination  of  these  three  grounds,  I 
despfir  of  norelty  either  in  a^mtot  or  illtuira' 
tion :  they  hare  been  already,  in  my  opinion,  so 
admirably  sifted  in  judgments  which  are  before  the 
House,  that  I  can  scarcely  hope  to  do  more  than 
select  and  arrange  for  my  own  purpose,  what  haa 
been  betCar  said  by  others  before  me. 

The  first  ground  on  which  the  admisaibility  of 
the  letters  is  rested,  lays  all  mrticipstiDn,  «ll  acts 
by  Mr.  Msrsden  in  r^rd  to  them,  out  of  tht  qtie»< 
tion:  it  becomes  indif&rent  wlieAer  the  letters 
ever  reached  him  or  not;  the  only  things  material 
are  the  writing  and  sending; — the  former  sliews 
the  opinion  of  the  writer,  the  latter  touches  it. 
But  if  the  writer  were  sHto  and  producible  in 
court,  althotwh  the  ssme  rsssonlng  would  apply,  it 
could  hsrdly  be  OMitended  that  the  letters  eouM  be 
read ;— the  first  principles  of  the  law  of  evidence 
would  prevent  it; — and  1  do  not  think  it  can  be 
said  that  the  death  of  the  writer  necesurily  varies 
the  rule.  It  is  eveiy  day's  experience,  that  th« 
death  of  a  witness  deprives  the  par^  of  the  testi- 
mony be  wouM  hsTe  given,  altbongh  his  statement 
of  ir,  and  bis  having  acted  upon  the  &dtb  of  it,  may 
be  capable  of  the  clearest  proof.  Nor  does  the  role 
vary  becanse  the  remoteness  of  the  period,  and  the 
absence  of  any  dispute  on  the  matter  at  the  time, 
put  aside  all  suspicion  of  insincerity. 

The  general  rule  still  remaining  the  same,  that 
eridence  must  be  given  upon  tm&i  and  it  being 
certain  that  this  case  does  not  ftll  wiUiin  sny  of  the 
known  exceptions  hitherto  stated  in  our  books,  is 
there  any  new  principle  on  which  it  may  be  restedt 
As  all  participation  by  Mr.  Marsden  is  by  the  sup- 
position excluded,  the  letters  stand  on  exactly  the 
same  footing  as  if  th^  had  been  addressed,  or  their 
eontanta  really  stated  to  a  third  person ;  and  tlie 
argument  for  the  defendant  below  has  met  Ai» 
view  of  the  case  as  it  was  bound  to  do.  One  learn- 
ed counsel  at  your  Lordships'  bar  contends,  that 
the  opinion  expressed  in  or  tohecollected  from  the 
letter  is  evidence,  because  it  is  a  declaration  ac* 
companying  the  acta  of  writing  and  sending  the 
letter.   But  the  answer  to  tUs  is  irresistiUct 
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wherem  a  declaration,  in  itself  inadmiiriUe,  U 
wimitted  a«  part  of  an  act,  becauM  it  enUina, 

Jnaliftei,  or  complete*  it,  the  act  itself  must  be  e\U 
ence  In  the  cause  Tritliout  the  declaration ;  but, 
in  the  present  case,  diBmiss  the  deciaraiian,  and  the 
act  itself  becomes  wholly  irrelevant,  and  thererore 
inadmissible.  It  ia  merely  arguing  in  a  circle,  first 
to  pray  in  aid  the  declaration  to  make  the  act  re- 
levant, and  then  to  make  the  declaration  admit* 
aible  by  shewing  it  to  be  a  part  of  the  act  Another 
learned  counsel,  feeling  this,  has  therefore  more 
boldly  asserted,  tliat  in  this  case,  mere  opinion,  as 
such,  is  eviileiice,  and  that  this  is  the  expression  of 
opinion  legitimately  proved  as  any  other  act.  Sup- 

£ose,  saya  he,  hia  fellow  townamen  had  elected 
Ir.  Marsden  to  be  their  renreaentative  in  parlia- 
ment, might  I  not  prove  that  fact  as  evidence  of 
their  opinion  of  hia  competency  T  Assuming,  as 
the  argument  does,  that  Mr.  Marsden  is  connected 
with  such  election  by  no  act  on  his  part  before,  at 
the  time,  or  after,  I  distinctly  answer,  no.  The 
quealioB  aeema  to  me  baaed  on  the  fallacy,  that 
whatever  ia  morally  connndt^,  and  whatever  rea« 
aonable  beings  would  form  their  judgroenta  and  act 
upon,  may  besabmitted  toajury.  The  mere  word 
ot  a  man  of  character,  the  mere  opinion  of  a  man 
of  experience  and  prudence,  where,  by  some  act, 
he  vouches  its  sincerity,  will  naturally  uid  properly 
inBnence  our  opinions ;  hat  the  law  of  Bn^atia  re* 
quirea  the  sanction  of  an  oath  to  that  which  is  to 
influence  the  verdict  of  a  jury.  I  do  not  indeed 
concede,  though  it  is  not  perhaps  necessary  now  to 
decide  the  point,  that  the  mere  opinion  of  a  witness, 
even  on  oath,  ia,  as  such,  admissible  evidence  upon 
a  question  of  competency.  Where  you  can  brii^ 
the  decision  of  that  question,  as  yon  somctimea 
may,  to  depend  upon  deductions  from  seientifio 
praoisea,  you  majr  hear  those  deductions  expressed 
as  opinions  by  acieniiftc  men;  the  necessity  of  the 
case  justifies  the  departure  from  the  general  rule; 
but  competency,  in  the  main,  is  a  question  of  fact, 
and  the  jury  are  to  draw  ilieir  conclusion  from  the 
evidence  of  other  ^ta  before  them,  not  from  the 
opinions  which  others  may  have  formed  fnnn  beta 
not  before  the  jury.  1  admit,  that  in  practice, 
Whero  the  witness  to  facts  is  present,  it  is  by  no 
means  uncommon  to  ask  directly  for  his  opinion : 
such  a  question  it  would  be  idle  to  object  to  ;  for 
the  objection  would  only  lead  to  a  detailed  inquiry 
into  particular  facta,  which  the  witness  is  there 
ready  to  go  into  t  nothing  therefore  would  be  gained 
by  it  I  am  not,  however,  aware  that  this  queation 
ma  ever,  upon  argument,  been  decided  to  be  cor- 
rect in  form.  But  if  it  he,  the  argument  is  by  no, 
means  relieved  from  another  insuperable  difficulty : 
if  opinion,  merely  qb  such,  be  evidence,  it  cannot 
be  proved  by  hearsay.  In  the  case  suppoaed  of  an 
election  to  parliament,  offered  to  prove  tlie  opinion : 
such  election  can  amount  to  no  more  than  thia,  that 
each  elector  may  be  considered  to  say,  I  vote  for 
Mr.  Marsden,  because  1  believe  him  to  be  com- 
petent: the  number  makes  no  difference.  Now, 
proof  of  this  declaration  per  se  would  not  be  legi- 
timate evidence  of  the  elector's  opinion;  and  it  is 
not  made  evidence  by  the  fact  that  he  votes  in  ac- 
cordance :  that  fact,  indeed,  may  make  the  declara> 
tiun  morally  more  convincing,  but  that  fact  is  not 
)it  itself  aUuiissibtc,  because  irrelevapl  to  the  quea- 


tion of  competeoey.  One  odier  ease  put  by 
same  learned  counsel  in  this  part  of  his  argmcat* 
it  may  be  as  well  to  notice  here:  Mr.  HarwlenbaA 
executed  a  bond  to  the  late  Mr.  Bell,  for  i  la^ 
sum  of  money  lent:  proof  of  the  execution  of  the 
bond,  let  in  proof  of  all  the  circumstances  attettd- 
ing  the  loan; — that  Mr.  Bell  had  known  him;  with 
the  remark,  that  he  mutt  have  thought  him  coas- 
petent ;  and  that  he  was  a  Tery  good  judge  of  taeh 
matters.  No  doubt  it  did.  The  act  of  executing 
the  bond  was  an  act  of  Mr.  Marsden's:  to  sec 
what  its  quality  was,  and  what  inferences  were  to 
he  drawn  from  it,  it  was  necessary  to  look  into  all 
tlie  surrouodiog  circumstances;  and  those  ctrcum* 
ataneea  thereCsro  beeomii^  evidence,  it  became 
impossible  to  restrain  either  counsel  or  jury  from  a 
consideration  of  that, — namely,  Mr.  Bell's  opioioait 
— which  in  itself  would  not  have  been  evidence. 
But  it  is  overlooking  solid  distinctions,  thence  to 
infer,  as  was  attempted  in  argument,  that  it  might 
have  been  shewn  that  Mr.  Bell  bad  made  him  his 
executor,  beoanie  that  would  be  only  doing  directly, 
what  in  the  admitted  evidence  in  ihe  catue  had 
been  done  indirectly.  Could  diat  fact  have  been 
shewn  in  Mr.  Bell's  lifetime  without  caOing  iimt 
If  not,  how  would  his  death  have  made  it  evidence! 

Upon  principle,  then,  I  think  it  abundantly  clear, 
that  upon  the  first  ground  au^estedt  tbeee  lettm 
are  not  recciTable. 

But  we  are  pressed  trith  the  waHuaitf  ot  the  ee> 
etesiastical  courts.  I  agree  that  diis  u  a  aak^Mt 
over  which  they  liave  jurisdiction,  and  with  which 
they  ore  in  practice  very  convemnt.  I  agree  in 
the  great  convenience  of  having  but  one  rule  of 
evidence  in  every  court  in  which  the  sane  tntyect 
matter  cornea  for  decisioa;  and  filled  as  dw  Judg- 
ment seats  in  those  eoarts  are  and  have  hen  br 
many  years,  their  decisions  will  he  received  no 
one  srith  more  respect  than  hf  myself.  I  do  not, 
therefore,  presume  to  question  the  decision  referred 
to.  But  where  a  rule  of  evidence  ia  sought  to  be 
imported  thence  into  our  courts  of  commoo  law,  I 
remember  that  rules  of  evidence  are  teducal, 
firamed,  and  wisely  framed,  with  reference  to  the 
tribunal  in  which  they  are  to  be  applied ;  and  that 
what  may  be  a  safe  rule  when  the  same  Judge  de- 
cides both  law  and  fact,  may  be  dangerous  when 
the  fact  is  intrusted  to  the  jury.  Other  acknow- 
ledged differences  as  to  the  rules  of  evidence  pre- 
Tail  between  the  two  courts  j  and  the  same  atgu- 
ment  which  is  urged  to-day  br  the  admisuon  at 
these  letters,  might  be  pnmed  to-morrow  for  the 
proof  of  handwriting  by  direct  comparison,  for  the 
examination  of  witnesses  secretly,  or  for  the  proof 
of  certsin  charges  by  not  less  than  two  witnesses, 
where  the  rule  of  the  common  law  require*  bat  one. 

1  liare  been  so  full  in  considering  the  first 
ground  on  which  the  admissibility  of  these  letters 
is  rested,  that  I  need  say  little  on  the  Kcond,  ^ 
Same  principles  being  applicable  to  both.  Treat- 
ment of  another,  it  has  been  observed,  is  a  some- 
what ambiguous  term ;  it  may  mean  that  demea- 
nour towards  a  third  person  of  which  he  ia  con- 
scious, and  which  ought  naturally  to  prodixe  some 
effect  on  an  intelligent  being  to  be  displayed  in 
some  outward  act :  or  it  nuty  simply  refer  to  the 
a:>enl,  and  exclude  all  consciousness  on  the  part  of 
tliG  third  person.   It  is  in  this  Utter  sense  that  die 
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term  if  her*  mrdt  md  In  tliii  tenw,  treatment  bat 
best  but  a  deoionitration  oF  opinion ;  and  conse- 
qoenity,  if  I  am  right  in  the  remarlcB  which  I  have 
made  upon  opinion,  these  letters  cannot  be  receiv- 
able aa  acts  of  treatment. 

1  am  now  brought  lo  the  consideration  of  the 
third'  ground  taken  by  the  counsel  for  the  defen* 
dant  below ;  that  these  letters  are  admissible,  be- 
cause they  accompany  and  explain  acts  done  by 
Mr.  Marsden ;  in  othier  words,  that  there  ia  evi- 
dence with  respect  to  each  of  these  letters  that 
Mr.  Marsden  had  done  some  act,  which  act  would 
in  itself  be  relevant  to  and  admissible  upon  the 
point  in  issue,  his  competency]  and  the  act  itself 
being  admissible,  whatever  accompanies  it  and 
serves  to  explain  ita  character,  is  relevant  and  ad- 
missible slao.  The  prinuple  here  applied  is  ad- 
mitted on  all  hands  to  be  correct,  and  waa  laid  down 
by  the  Court  of  Queen's  Bench,  when  a  new  trial 
was  granted  in  Dot  d.  Tatiiam  v.  Wright.  The 
only  question,  therefore,  remaining  ta  one  of  fact, 
whether  there  waa  any  evidence  of  such  act  by  Mr. 
Maraden  in  regard  to  all  or  anyoneof  these  lettera. 
It  must  be  a£nitted,  that  the  burthen  of  affirma- 
tively shewing  such  evidence  rests  on  the  party 
tendering  the  letters :  it  must  also  be  admitted,  I 
think,  (hat  on  a  question  of  competency  all  inff  r- 
eneea  from  acts  which  assume  the  competency  of 
the  agent,  are  to  be  excluded;  for  that,  being  the 
matter  noder  discuauon,  to  aaaume  it,  and  to  draw 
any  inference  from  audi  assumptira  which  may 
help  to  prove  the  competency,  is  to  reason  in  a 
circle.  On  the  other  hand,  1  shall  freely  concede 
that  neither  fraud  nor  the  want  of  competency  ia 
to  be  presumed.  Under  these  conditions,  I  exa- 
mine the  evidence  from  which  I  am  desired  to  draw 
the  conclusion,  that  Mr.  Haraden  did  any  inde- 
pendent intelltgent  act  with  respect  to  any  one  of 
these  letters.  And  ftrat.  as  to  the  letter  dated  in 
1784,  from  C.  Tatbam.  What  is  (he  evidence  f  It 
ia  found  after  his  death  with  other  papers,  and 
many  letters  addressed  to  him,  to  aome  of  which, 
drafU  of  answers  in  his  handwriting  are  found  in 
the  same  place,  and  others  of  which  are  indorsed 
in  hia  handwriting)  the  lime  of  finding  ia  not 
stated ;  the  place  is  a  cupboard  under  his  book- 
case, in  his  private  room;  the  letter  is  found 
open,  and  the  seal  broken ;  the  writer  was  a  rela- 
tion, and  personally  known  to  Mr.  Marsden,  snd 
hsd  been  dead  many  years.  Further  than  this,  a 
iraSt  of  a  letter  from  Mr.  Moraden  to  C.  Taiham, 
dated  in  1787,  waa  found  in  the  same  place:  this 
draft  referred  to  another  letter,  but  not  lo  this 
letter,  from  C.  Tatbam,  and  also  to  a  previous  letter 
from  Mr.  Maraden.  These  particulara  are  adduced 
in  order  to  raise  a  rea'sonable  presumption  that 
Mr.  Marsden  opened  and  read  the  letter.  If  they 
raise  this  prestraiption,  1  do  not  rely  upon  what  ia 
undoubtedly  true,  that  the  mere  competence  to 
open  and  read  a  letter  would  be  the  logical  conclu- 
aion  to  be  drawn,  and  that  the  letter  was  adduced 
as  evitUnce  not  merely  of  that,  but  of  competency 
to  uiakc  a  will ;  but  I  admit  that  it  then  ought  to 
have  been  submitted  to  the  jury  with  the  other 
facta  in  the  case  as  evidence  of  the  competency  in 
issue.  But  do  these  particulara  raiae  the  presump- 
tion T  Of  all  of  them  there  is  but  one  which  is  un- 
ambiguously the  act  of  Mr.  Marsden ;  that  is  the 


draf^  of  his  letter  In  1787:  hat  tUa  malCM  no  re- 
ference to  the  letter  in  question ;  and  it  seems  to 
ne  an  unwsrrantable  inference  to  draw  firom  tha 
fact  of  a  letter  written  at  an  interval  of  three  years, 
and  referring  to  a  previous  letter,  that  the  writer 
had  seen  and  read  one,  about  which  he  is  wholly 
silent.  The  additional  Act,  that  the  letter  in  ques- 
tion and  the  draft  are  fiMind  in  the  same  pJace, 
cannot  be  drawn  in  to  aid  the  inference,  until  it  be 
clear  that  Mr.  Marsden  had  read  the  letter,  and 
deposited  both,  or  knew  of  their  deposit  in  that 
place.  What  is  the  evidence  of  these  facts?  None 
direct;  and  every  circumstance  stated  is  equally 
coiuistent  with  the  assumption  of  competency  or 
incompetency.  If  Mr.  Maredew  were  an  intelligent 
man,  he  would  have  opened  and  read  his  own  let- 
ters, and  have  probably  preserved  them,  if  pre- 
served at  all,  in  such  a  place  as  this  was  found  in. 
Again,  the  mere  facts  of  preservation  and  a  common 
place  of  deposit  being  admitted,  if  he  were  incom- 
petent, his  manager  or  man  of  business  would  have 
opened  and  read  his  letters,  snd  would  have  pro- 
bably preserved  them,  if  preserved  at  all,  in  such 
ft  place  as  this  was  found  in.  The  focts  then  being 
eonoistent  with  either  view  of  the  case,  he  must 
fail  whose  duty  it  ia  afiirmativeljr  to  establish 
either,  snd  who  relies  on  this  for  proof. 

The  same  examination  leads  even  more  cleariy 
to  the  same  conclusion  as  to  the  third  letter,  that 
written  bjr  Mr.  Ellershaw;  for  there  is  literally 
nothing  as  to  duit,  bat  the  place  of  deposit  and  the 
eompapy  in  which  it  is  found,  from  which  an  infer- 
ence ia  to  be  drawn  that  Mr.  Marsden  ever  saw  or 
read  it.  It  is  not  even  alleged  that  he  was  in  the 
habit  of  receiving  or  reading  letters  addressed  to 
him,  or  that,  in  the  whole  coune  of  his  life,  he  ever 
Ki^  a  sin^e  letter  so  addressed. 

I  coma  now  to  the  second  letter,  about  which 
more  doubt  has  been  entertained,  slthough  I  con- 
fess it  appears  to  me,  when  tried  by  the  same  testa, 
to  present  no  grounds  of  distinction.  This  letter  is 
found  in  the  same  place  as  the  others:  it  relates  to 
■  matter  of  business  on  which  Mr.  Marsden's  at- 
torn^ was  to  be  eommanicsted  with ;  and  it  bears 
an  indorsement,  purporting  to  be  of  the  same  date 
with  that  of  the  letter,  in  the  handwriting  of  the 
attorney.  It  had,  therefore,  reached  the  attorney, 
and  been  returned  by  him:  the  purpose  of  the 
letter  was  understood  snd  complied  with  by  him 
who  opened  snd  read  it :  but  who  was  that  person, 
or  rather,  what  is  the  ^Srmative  evidence  that  Mr. 
Marsden  was  that  person?  Is  there  any^ing  in 
the  evidence  which  is  not  ambigootis  as  to  (hat 
fact,  the  very  corner  stone  of  the  admissibility  of 
the  letter?  Is  there  anything  which  doea  not  take 
its  whole  cogency  from  assuming,  one  way  or  the 
other,  (he  condition  of  Mr.  Bhrsden'a  intellect, 
which  is  the  very  matter  under  inqoiryt 

It  is  ssid,  that  to  assume  the  intervention  of  a 
third  person  is  to  assume  fraud.  I  answer  that  I 
assume  no  fraudulent  intervention ;  for  the  cha- 
racter of  the  intervention  would  depend  on  the 
condition  of  Mr.  Marsden's  mind,  ff^he  were 
competent,  and  this  was  hts  place  of  deposit  under 
his  cnntroul,  the  interference  of  a  third  person  to 
intercept,  first,  and  then  introduce  without  his 
knowledge  into  that  place  a  letter  addressed  to  him, 
would  indeed  be  fraudulent  {  but  if  he  were  incom* 
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petent,  it  noald  be  consiitent  with  the  moct  friendly 
feelingi,  and  the  most  honourable  priaciplu,  that 
some  one  for  liim  sliould  have  read, acted  npoD,  and 
finally  deposited  the  letter. 

I  conclude,  therefore,  tliat  tbia,  like  the  two  other 
letter*,  was  not  ahewn  to  be  adtnisiible. 

I  desire  permicsinn,  having  answered  your 
Lordships'  question,  as  it  was  my  duty  to  do,  to 
state,  that  I  am  by  no  means  satisfied  that  the  ad- 
missibility of  the  letters,  under  the  circumstances 
set  forth,  is  a  matter  which  a  court  of  error  can  in 
any  way  inquire  into.  As  at  present  advised,  I 
incline  to  think  that,  tipon  examination,  it  will  ap- 
pear to  turn  simply  upon  a  question  of  fact,  as  to 
which  the  coaductof  tbe  Judge  at  Nisi  Prius  can 
be  reviewed  only  by  the  Court  out  of  wbich  the 
record  comes. 

It  is  not,  however,  the  time  now  to  enter  into 
that  inquiry;  and  1  mention  this  poidt  only  that  1 
may  individually  not  be  considered  as  concluded 
with  regard  to  it,  ou  any  future  occasion. 

WiLtiAMS,  J. — The  question  submitted  by  your 
Lordships,  though  from  tlie  difiereace  of  opinion 
which  exists  it  cannot  be  considered  as  unattended 
with  some  difficulty,  has  been  considered  and  re- 
considered 80  fully,  that  there  is  little  chance  of 
abj  new  light  heitig  thrown  upon  it.  I  agree  in  the 
view  which  has  been  uken  by  my  learned  Brother 
who  has  preceded  me. 

I  think,  that  all  the  three  letters  contained  in  the 
bill  of  exceptions  are  inadmissible,  though  with 
somewhat  more  of  hesitation  and  doubt  as  to  one 
of  them  than  as  to  the  two  othera:  the  circum- 
stancea  of  the  time  when,  and  the  place  where  they 
were  found,  are  die  same  «■  to  all.  No  time  u 
specified  as  to  the  finding  i  and  though  the  bill  of 
exceptitma — I  shall  advert  to  this  pari  of  it  here- 
after— describes  the  place— a  cupboard— to  have 
been  in  the  apartment  of  Hr.  Marsden,  there  is  no 
■utement  of  his  ever  having  been  seen  to  use  it  as 
a  depbtit  for  letters,  or  proof  that  he  ma  in  the 
habit  of  so  using  it. 

The  letters  have  been  produced,  however,  and 
thereupon  tbe  question  has  arisen,  and  the  admis- 
sibility of  them  lias  been  contended  for  upon  two 
heads  of  argument,  in  themselves  perfectly  separate 
and  distinct  t  and  either  of  which,  if  established, 
wonld,  1  admit,  stwiain  the  affirmative  the  pro- 
position contended  for. 

In  one  view  of  the  case,  the  quesHon  would  be  of 
inch  easy  solution,  as  hardly  to  deserve  the  nsme. 
If,  upon  the  back  of  all  or  any  of  these  letters, 
there  had  been  an  indorsement  in  the  handwriting 
of  Mr.  Marsden,  or  if  any  act  bad  been  done  by 
him  avowedly  in  consequence  of  the  contents,  or 
any  part  of  them,  aooh  letters  or  letter  must,  of 
necesM^,  be  aubmitted  to  die  jury  with  a  view  to 
ascertain  bow  far  such  indorsement  contained  any 
material  or  appropriate  comment,  or  bow  far  the 
act  was  consequent  upon,  or  in  accordance  with, 
a  ftir  and  reasonable  interpretation  of  the  contents. 
The  leUfr*.  in  such  case,  must  be  admitted,  or  the 
writing  and  act  of  Mr.  Marsden  be  rejected,  which 
would  obviously  be  against  all  reason  and  principle. 
How  fiv,  in  this  case,  there  may  be  any  such  re- 
ference to  and  identification  of  the  letten,  or  any 
of  them,  must  be  considered  hereafter.   For  the 


present,  I  shall  punue  the  two  linea  of  aiftaDOit 
— which  I  have  hefore  deaeribed  ai  aeparale  and 
distinct  —  in  the  order  in  which  tbey  were  ad- 

vanced. 

It  was  contended,  that  apart  from  all  agency  of 
Mr.  Marsden,  or  consciousness  by  Um,  a  letter  ad- 
dressed to  him  by  a  person  of  intelligeoee  and  ca- 

{laciiy  was,  in  itself,  proof  of  his  ttahu  aa  to  inld- 
ect ;  that,  if  it  furnished  evidence  of  treatment,  as 
it  has  been  called,— how  be  was  eatimated,  and  what 
was  the  judgment  of  the  writer,— it  was  more  than 
opinion ;  it  was  opinion  with  an  overt  act  attached 
to  it, — opinion  acted  upon ;  and  that  to  suppose 
that  a  man  of  nndoubtea  nnderstanding  should  ad- 
dress sensible  observatioas  upon  any  matter  of 
business  or  pleasure  to  a  known  driveller  and  idiot, 
is  a  monstrous  absurdity,  and  an  outrage  upon  ex- 
perience and  common  sense.  In  ^a  view  of  the 
subjectit  is  obvious,  as  I  have  observed,  that  die 
agency  of  Mr.  Marsden— in  the  particular  transac- 
tion at  leas^— ii  wholly  out  of  the  ^oestitHi :  he  need 
notseetheletterorhnrofit.  If  it  coald  be  shtwa 
to  have  been  wriuen,  and  by  some  accident  not  de- 
livered, if  such  deliveiy  had  been  intended,  the 
effect  would  be  the  same.  The  tone  of  the  letter, 
according  to  this  argument,  is  to  be  attended  to; 
the  sense  of  the  writer,  or,  if  the  eqiressionbepFe- 
finred,  the  treatment  hy  faun  of  theperaoa  addreaa* 
ed,  is  everjttbing  in  this,  or  in  whatever  w^  the 
argument  may  be  presented. 

I  must  observe,  first,  that  with  whatever  indintry 
and  ingenui^  the  argument  may  be  cloaked  and 
disguised,  it  is  at  last  resolvable  into  opioioo,  and 
opinion  only:  and  that  if  it  be  so,  it  is  qrioion  pre- 
sented in  weh  a  shape  as  makes  it  adsitariUe  tar 
mat  of  die  sanction  of  an  oaUi,  nidcr  whaA  cn- 
dence  of  opmion  is  always  ^ven;  whidi  sanctieo 
is  reqoirea  for  this  weigfaqr  reason,  that  opuon, 
however  imposing  from  the  real  or  supposed  re- 
spectability of  the  person  expressing  it,  may,  after 
dilig«it  and  patient  inquiry  and  examtnatioa  befme 
those  to  whose  judgment  alt  evidence  is  addrsastd. 
be  deemed  by  them  to  rest  upon  a  precarious  fimn- 
dation,  or  upon  none  at  all- 
Next,  if  a  letter  written  and  addreased  aa  above, 
be  supposed  to  be  no  more  than  opinim, — and  1 
have  already  said  that  1  think  it  ii  no  more, — it 
seems  to  be  difficult,  if  not  impossible,  to  distis- 
gtiiidi  it  from  a  statement  made  in  converaatian 
respecting  tbe  understanding  of  any  given  person 
by  another,  who,  I  will  suppose,  possessed  ample 
means  of  knowledge  by  acquaintance  or  intiaaBcy. 
And,  if  the  effect  likely  to  be  produced  by  it  afiwd 
any  criterion  for  ascertaining  wbedier  the  evidcDce 
should  be  received  or  not,  there  could,  I  pivsutua, 
be  little  doubt  upon  thesulgect.  Morally  speakuf^, 
what  could  be  more  likely  to  produce  a  strwig  im- 

Eression  and  conviction,  than  a  declaration  made 
y  a  j>erson  of  undoubted  credit  and  capacity  re- 
specting the  state  of  mind  of  an  old  friendf  a  decla- 
ration, I  will  imagine,  accompanied  with  all  tbe 
details  and  particulars  upon  which  the  judgment 
was  formed  and  calculated  to  give  it  we^ht.  Sap- 
posing  such  a  person  to  be  dead,  hot  Utat  the  coo- 
versa  ti  on  could  be  detailed  bf  another  of  credit 
equally  unimpeachable,  would  it  not  inevitably— 
and  I  may  add  deservedly- prodncc  a  neat  efiect 
in  any  inquiry  wbich  might  be  institutea  reqpeciio; 
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the  capacity  of  the  person  alwHit  itbom  the  conrer- 
aation  was  Mil,  ami  the  opinion  given  t 

The  falue  and  importance  of  the  evidence,  how- 
ever, and  the  sericus  nature  of  the  loss  to  the  party 
unavoidably  depfivml  of  it,  operate  nothing.  The 
cautioiu  rules  by  which  the  rejection  of  evidence 
is  detemitwd,  BBect  as  welt  the  most  weighty  opi- 
nioni,  as  die  most  vorthlesa  gossip,  unleit  vouched 
by  the  indispensable  sanction  of  an  oath ;  a  rartain 
few  and  well-known  cases  only  excepted. 

Moreover,  it  is  to  be  observed,  that  it  is  not  the  . 
matter  or  the  manner  of  the  party  writing  or  speak- 
in?,  but  that  of  the  patty  addressed,  which  is  mate- 
rial when  th«  capaci^  of  the  latter  is  in  question. 
Penons  may  have  been  fiiund  whose  malignity  or 
bad  last^  or  in  whatever  manner  such  a  character 
should  be  described,  m%ht  attribute  to  acknowledg- 
ed infirmity  the  possemion  of  qnalities  and  attain- 
ments to  which  there  was  not  the  slightest  preten- 
sion. Letters  are  sometimes  addressed  in  tones  of 
tlie  utmost  humili^  and  submission,  which  are  in 
substance  defiance  to  the  utmotL 

Until,  therefore,  the  person  addressed  baa  ac- 
quitted himself  in  some  manner  or  other,  all  dediic> 
tion  roust  be  hazardoue  and  precarious ;  the  con- 
clusion incomplete. 

Suppose,— an  illustration,  if  I  mistake  not,  used 
St  the  bar,— a  letter  or  letters  in  Greek  or  Latin, 
of  Attie  or  Ciceronian  puri^,  to  be  addressed  and 
sent  to  a  given  person;  could  his  knowledge  of 
either  of  those  languages  be  inferred  from  that  cir- 
cumstance alone?  or  raiher,  would  not  all  judgment 
or  opinion  necessarily  be  suspended  until  it  was 
ascertained  whether  he  was  able  to  nuke  some 
appropriate,  or  at  least  intelligible,  commentary,  or 
— more  material  still— to  return  something  like  an 
answer  I 

I>astly,  it  is  a  circumstance  of  no  small  weight 
in  determining  any  opinion  upon  this  part  of  the 
question,  that  with  all  the  industry  and  ability  of 
learned  coyasel  for  the  defendant  below,  no  single 
imbUMe  has  been  adduced  of  evidence  of  this  kind 
having  been  admitted  in  a  court  of  common  law. 
When  I  reBect  upon  the  frequent  occurrence  of 
questions  of  this  kind,  (and  I  mmt  add  the  pro- 
biable  existence  of  such  proof  in  favoinr  of  compe- 
tency,) I  cannot  account  for  its  absence,  except 
upon  the  supposition  that  it  has  been  assumed  and 
considered  to  be  inadmissible,  for  the  purpose  for 
which  the  evidence  vrss,  upon  the  present  occasion, 
tendered. 

I  have  said,  that  there  is  no  instance  of  evidence 
of  this  sort  having  been  received  in  a  court  of 
common  law;  and  herein  I  beg  to  express  my  en- 
tire concurrence  with  the  opinion  of  my  learned 
Brothers, — upon  this  point,  nearly,  if  not  wholly, 
unammous, — that  the  course  and  practice  of  the  ec- 
desiastical  courts  fltmish  no  rule  for  our  adoption. 

The  difference  of  the  tribunals  sSbrds  a  snncient 
reason  for  the  distinction,  in  those  courts,  the 
Judge  who  receives  the  evidence  is, — contrary  to 
our  course,— the  Judge  also  of  its  effect  Whether 
that  evidence,  when  received,  be  more  or  less 
stringent,— as  I  believe  their  phrase  is, — or  whe- 
ther it  be  entitled  to  no  weight  at  all,  depends  en- 
tirely upon  the  ju^meot  of  the  Court,  which  flrtt 
decides  the  question  of  odmUsibility.  Whatevary 
therefore,  may  be  said  as  to  Ae  proprie^  v!  the 


same  rule  prevailing  tmiverta)ly,'I  do  not  think 
that  the  decisions  of  the  ecclesiastical  courts  amount 
to  an  authority  in  a  case  avowedly  acting  upon  the 
rules  and  principles  of  the  common  law. 

I  come  now  to  the  second  branch  of  ibe  question, 
which  is,  it  must  be  admitted,  attended  with  more 
difficulty,  inasmuch  as  it  is  upon  this  part  that  a 
different  view  has  been  taken,  and  in  consequence 
of  it  a  difference  of  opinion  exists  among  the  learn- 
ed Judges. 

The  question  then  is,  whether  Mr.  Marsdenhasin 
any  manner  identified  himself  with, — if  the  expreft- 
sion  be  allowable, — or  in  other  words,  baa  by  any 
•et,  speech,  or  writing,  manifested  an  acquaintance 
widi  and  knowledge  of  the  contents  of  all  or  any  of 
these  letters. 

If  he  has,  such  letter  or  letters  must  have  been 
improperly  rejected,  otherwise  noc  And  here  it 
may  not  lie  improper  to  make,  in  passing,  the  re- 
mark, that  every  letter  so  rect^ized  was  without 
otgection  received,  as  will  pmently  appear.  The 
&c(s  regarding  such  letters  are  thm  stsled  in  the 
bill  of  exceptions :  "lliat  after  the  death  of  Mr. 
Harsden,many  letters  addressed  to  him  1^  various 
persons  were  found  with  other  papers  in  a  cup- 
board under  his  bookcase  in  hia  private  room; 
that  to  many  of  these  letters,  letters  had  been  written 
and  smtt  in  answer,  which  lasi-menttoned  letters 
were  proved  to  he  in  the  hsndwriting  and  signed 
by  him  John  Marsden ;  and  that  on  some  others  of 
the  tetters  so  found,  there  were  indorsements  ia 
the  handwriting  of  the  said  John  Marsden  t  which 
letters  to  answered  and  indorsed  were  tendered  and 
received  in  evidence  upon  the  said  matter  in  con- 
troveny." 

It  is  tmneeesssry  to  remark,  that  if  the  inquiry 
had  sssmned  some  other  shape,  in  which  the  com- 
petency of  Mr.  Marsden  had  been  admitted,  or  not 
in  question,  instead  of  its  being  the  question,  there 
would  have  been  abundantly  enough  to  shew  that 
he  had  read  the  letters  in  question,  or  rejected 
them  sa  unworthy  of  perusal;  and,  upon  the  sup 
position  Just  made,  that  he  of  coarse  understood 
them. 

But  it  has  been  argued  at  the  bar,  6rst,  that 
there  must  be  no  assumption  of  competency  or  in- 
competency— to  which  i  agree; — that  the  question 
is,  as  it  were,  in  abeyance  until  the  end  and  final 
determination ;  that  it  is  throughout  on  open  ques- 
tion, which  can  only  receive  a  deeiuon  from  the 
flair  result  of  all  the  facts  and  circumstances  which 
may  have  been  brought  to  bear  upon  the  case  on 
both  aides;  and  that,  consequently,  the  effect  of 
these  letters,  if  admitted,  might  be  nothing,  because 
the  jury  might  he  satisfied  by  the  preponderance  of 
adverse  testimony  that  Mr.  Marsden  did  not,  nor 

Eossibly  could  have  understood  all  or  any  of  themt 
ut  still  that  they  should  be  received  with  whatever 
weight  belonging  to  them,  and  form  part  of  the  case. 
Next,  that  fraud  is  not  to  be  presumed,  there  being 
no  statement  or  finding  of  any,  and  ttiat  by  conse- 
quence any  inference  arising  from  uniwr  conduct 
in  any  person  as  to  the  custody  or  any  other  cir- 
cumstance attending  these  letters,  ia  unwarranted 
and  inadmissible  for  the  present  purpose. 

With  respect  to  the  first  argument,  however,  it 
seems  to  me  tliat  the  admisrilrility  of  the  evidenea 
most  depend  upon     matter  in  conttorcrijr,  which 
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it  is  stated  in  tlie  IhII  of  excepttons  ber«»  waa— 
"  Whether  Mr.  Marsden,  from  his  attaining  to 
competent  ajfe  in  the  year  1779,  and  down  to  the 
t'mio  of  hia  inukiug  liii;  will  Kiid  codi;:iI.  in  tlie  yc^rs 
1!)22  aiiil  Ih'Ja,  was  a  person  of  sound  mind  and 
memory,  and  capable  of  making  his  will;"  that 
some  ugency  or  cc^iizance  of  Mr.  Manden  must 
be  shewn  in  each  particular  piece  of  evidence  ten* 
dered,  in  order  to  make  it  admissible  at  all ;  and 
that  such  piece  of  evidence  must  be  judged  of  from 
the  circumstances  applicable  to  itself:  that  to  raise 
any  inference  in  favour  of  the  admissibility  of  these 
tliree  letters,  or  any  of  them,  from  certain  other 
portions  of  evidence  admitted  and  eiisting  in  the 
ease,  is  a  proceeding  in  kind,  though  not  in  degree, 
the  same  as  an  assumption  of  the  entire  compe* 
tency  of  Mr.  Marsden,  which  being  granted,  all 
difficulties  vanish,  and  there  is  no  question  or  doubt 
to  solve  :  and,  lastly,  as  in  ibis  part  of  the  argument 
to  which  I  am  addressing  myself  itVaasaid — and 
I  think  properly — that  there  ahould  be  no  assump* 
lion  of  competency,  one  way  or  the  other,  and  the 
matter  must  be  considered  ta  e^uUiMt),  it  lay  upon 
the  defendant  below  to  give  the  evidence  to  turn 
the  scale,  and  to  shew  affirmatively  some  "  dealing" 
with  these  letters— to  use  an  expression  which  baa 
been  before  employed — or  some  of  them,  by  Mr. 
Marsden,  in  fwder  to  make  them  admissible  at  all. 

I  come  now  to  the  presumption  of  fraud.  That 
this  cannot  be  made,  and  must  be  found,  in  order 
to  form  an  ingredient  in  the  argument,  may  well 
be  admitted.  But  it  ia  unnecessary  to  say  more  on 
tliat  part  of  the  subject,  (ban  that,  in  order  to  the 
exdmon  of  these  letters,  the  presumption  alluded 
to  need  not  be,  and  1  think  has  not  been  made. 

Having  fhrown  these  observationa  together  in  the 
hope  of  avoiding  repetition,  and  to  compress  them 
as  much  as  possible,  the  application  of  them  to  the 
three  letters  respectively  witi  be  reduced  to  a  narrow 
compass. 

The  first  is  from  Charles  Tatbam,  a  cousin  of  the 
aaid  John  Marsdent  dated  Alexandria,  12tfa  of  Oc- 
tober 1784:  as  to  which,  at  well  as  the  iwo  others, 
if  treatment  of  Mr.  Marsden  had  been  sufficient,  it 
is  possible  to  doubt  that  he  ia  addressed  as  a  person 
of  competent  undersuoding.  With  reference  to 
that,  however,  which,  as  1  have  said,  is  in  my  opi- 
nion necessary  to  warrant  ita  recepliui,  tliere  is 
nothing  but  ita  being  found  in  the  place  before  de- 
scribed, open  and  with  the  seal  broken.  The  copy 
<rf  a  letter  from  Mr.  Marsden  to  the  said  Charlea 
Tatbam, — received  in  evidence, — in  no  respect 
alluded  to  the  letter' in  question,  nor  was  anythiilg 
shewn  to  have  been  said  or  done  upon  it.  Suppose 
it  bad  been  proved, — which  here  it  waa  not, — that 
Mr.  Marsden  Iwoke  the  seal,  md  the  issue  had  been 
whether  Mr.  Marsden  could  read  or  not,  would  the 
fact  of  breaking  open  furnish  any  proof  of  his  being 
able  to  read  thu  letter!  Why  should  it  of  bia  beii^f 
able  to  undersund  itT 

The  next  letter  to  be  noticed,  becaune  it  is  open 
to  precisely  the  same  remarks,  though  not  the  next 
in  order  of  time,  ia  from  Mr.  Ellershaw,  for  some 
time  curate  of  the  ehapelry  of  Hornby,  dated  Srd 
of  October  1799,  and  addressed  to  Mr.  Marsden. 
atid  expressing  much  gratitude  for  many  favours 
received.  If  the  former  letter  be  inadmissible,  this 
of  course  must  be  inadmissible  also. 


The  third  ti  •  letter  from  Mr.  Marton.  rtie  ynewr 
of  Lancaster,  to  Mr.  Manden,  dated  May  20tb, 
1786,  begiring  that  Mr.  Marsden  would  order  his 
attoini:)'  to  wait  on  two  persons  named,  to  endea- 
vour 10  etfect  a  compromise  in  sonie  dispute  which 
it  seems  was  likely  to  arise  i  and  recommending  a 
case  to  he  drawn,  by  the  opinion  upon  which  both 
parties  ahould  be  bound.  And  what  is  more  eaate* 
rial,  on  the  back  of  the  said  letter,  there  was  an  in- 
dorsement in  the  handwriting  of  oneJames  Barrow, 
long  since  dead.  'but  then  the  attorney  of  Mr.  Mars- 
den, the  date  of  which  indoraemeBt  was  the  laid 
30th  of  May  17S6. 

1  have  aaid  that  I  have  entertained  sosaeahat 
more  of  doubt  and  hentation  aa  to  this,  tiian  aa  to 
the  other  letters,  partly  from  the  we^ht  which  ha* 
been  attached  to  it  by  others  for  whose  opinioa  I 
have  great  respect,  and  partly  because  there  ia 
something  imposing — at  first  sight  at  least — in  the 
fact  of  the  letter  having  been  found  on  the  very  da^ 
it  beara  date,  in  the  very  custody,  where,  according 
to  ita  contents,  it  ought  to  hare  been,-'in  the  pos- 
session of  the  attorney  ot  Mr.  Manden ;  and  if  it 
bad  been  proved  that  the  letter  was  so  placed  fay 
Mr.  Marsden  himself  in  the  handa  of  Barrow  after 
perusal  by  him,  no  better  proof  wotild  be  required, 
that  he  had  understood  and  acted  opoo  it^  and  that, 
too,  a  letter  upon  businest. 

But  upon  consideration,  it  ssbms  to  me  dmt  the 
circumstances  attending  thia  letter  areanbataotiBBy 
not  distinguiEhable  from  the  former.  The  adaaie. 
sibility  of  this  also  reats  uptm  an  implied  aasBaptioa 
of  Mr.  Marsden's  capacity ;  becMue  be  rrcdved 
the  letter,  read,  and  understood  it,  tberrtore  b« 
delivered  it  to  Mr.  BwTow  i  that  is,  the  assoMd 
capacity  of  Mr.  Mataden  la  the  fonndatka  of  tha 
whole, — the  thing  to  be  proTcd. 

Suppoee— apart  from  all  suspicion  of  fraud 
Mr.  Marsden,  not  from  incapacity,  but  indotenee, 
had  deputed  his  afiairs  genmlly,  or  this  afiair  in 

Ciriiciuar,  to  his  man  of  busiaesa,  and  that  tha 
tter,  from  previona  confarencaawith  Marten,  wm 
acquainted  with  the  aubject  of  Ac  letter,  ud  knew 
that  Marton  was  about  to  write ;  wl»ini|[ht  not  tba 
man  of  business  upon  seeing  Marton  awnting,  hav^ 
at  once,  tranamitted  the  letter  to  Barrow  t  or  why, 
if  Barrow,  knowing  Marton,  and  having  the  inftir- 
mationabovesupposedtbadbeeoat  Mr.  Maraden'a 
house,  upon  die  arrival  of  Marlon's  letter,  mi^  bo 
not  bare  taken  it  away  with  liim  at  oocet  bm  I 
do  not  rest  upon  tbis^  and  Rienti<m  it  only  in  coo- 
sequence  «f  obaervatioiia  made  upon  die  alleged 
arbitrary  aasumption  of  fraud.  The  fbnndatiasi  «f 
my  opinion  is,  tnal  neither  competency  nor  iuCBM 
peteiKy  shoidd  be  presumed,  and  that,  therefas*. 
the  burthen  waaeastjipon  the  defendant  hdow,  who 
tendered  this  piece  <rf  evidence,  log^TeafBnsativdy 
some  juroof  that  the  mind  of  Mr.  Marsden  had  hecn 
exercised  upon  it,  to  make  it  sdmisaible  in  a  case 
where  the  only  question  was  the  actual  state  of  that 
mind :  and  no  such  proof  was  given. 

1  tliink,  therefore,  that  the  judgmeutof  the  Cowrt 
below  ought  to  be  affirmed. 

Gurnet,  B.  —  This  is  an  action  of  qecimnt 
brought  to  recover  oonsiderableestatea  in  the  county 
of  Lancaster.  It  was  tried  at  the  Summer  aaoaeB 
1836,  before  Mr.  Jwtice  Coleridgv. 
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Tha  lewor  of  the  pUntiff  dafan  at  hiir-at>law  of 

a  gentleman  of  the  name  of  Manden,  who  died  in 
the  year  1826,  at  the  age  of  68. 

It  ii  stated  in  the  bit!  of  exceptional  tliat  the 
natter  in  controversy  was,  whether  Mr.  Marsden. 
from  his  attaining  to  competent  age  in  the  year 
1779t  and  down  to  the  time  of  his  making  the  will 
and  codicil  in  the  yean  1822  and  1826,  was  ■  per> 
aon  of  sane  mind  and  memory,  and  capable  of  making 
B  wilL  And  to  maintain  the  affirmative  of  the 
matter  in  controversy,  the  letters  set  out  in  the  bill 
of  exceptions  were  tendered  in  evidence* 

The  bets  are  tboa  stated :  That,  after  the  death 
of  Mr.  MafsdeOi  ntany  letters  addressed  to  him  by 
vuioiis  persons  were  found  with  otlier  papers  in  a 
cupboard  under  his  bookcase  in  a  private  room  t 
that  to  many  of  those  letters,  letters  had  been  writ- 
ten and  tent  in  answer,  which  laat-mentioned  letters 
were  proved  to  be  in  (he  handwriting  of  and  signed 
bv  himt  John  Marsdmt  and  that  upon  some  others 
of  the  letlMi  ao  found*  there  were  indorsementt  in 
the  handwriting  of  the  aaid  John  Harsdeoi  wbiob 
lettcrt  ao  answoed  and  indorsed,  were  tendered 
and  roenved  In  evidence  opon  the  said  matter  in 
controversy. 

It  appears,  therefore,  that  Mr.  Marsden  had  a 

Erivate  room,  and  in  a  cupboard  under  his  bookcase 
1  that  room  were  feond  lettera  of  varioua  deacrip- 
tions ;  some,  to  which  be  bad  given  answers,  and 
the  letters  and  answers  were  read  in  evidence: 
aome,  which  he  had  indcmed;  these,  too,  were 
read  in  evidence :  and  the  three  lettera  in  question, 
upon  which  there  were  no  indorsements  written  Iw 
him,  and  to  which  there  were  no  anawen  produced. 
X)na  of  tboee  letters  was  written  in  the  year  1 799,  by 
the  Rev.  Henry  Ellershaw,  who  had  been  for  nuny 
years  perpetual  curate  of  Hornby,  Mr.  Marsden's 
pariah,  to  which  curacy  he  had  been  presented  by 
Mr.  llorsden :  it  was  written,  in  the  presence  oif 
his  assistant,  upon  the  occasion  of  his  relinquishing 
that  preferment.  The  second  was  written  by  Charles 
TUtiam,the  brother  ofthe  lessor  of  the  plaanti^  on 
bis  arrival  in  America:  and  the  third,  by  the  Bev. 
Oliver  Uarton,  vicar  of  Lancaster. 

All  the  tranaactions  of  Mr.  Marsden's  life  were 
subjected  to  the  view  and  consideration  of  the 
jury,  to  enable  them  to  form  their  Judgment  of  the 
competency  of  his  mind ;  all  that  he  said  and  all 
that  he  did,  and  all  that,  under  certain  circum- 
atancei,  he  omitted  to  say  and  do.  It  appears  to 
me  that  the  tmuacUona  connected  with  this,  which 
I  think  must  be  taken  to  be  Mr.  Manden's  deposi- 
tory of  papers  and  letters,  afford  no  iosignifioant 
means  of  judging  of  his  competency.  If  the  letters 
had  been  found  with  the  seals  unbroken,  that  might 
have  affi>rded  evidence  of  a  total  want  of  curiosity, 
if  not  of  imbecility  of  mind.  The  finding  them 
iridi  the  seals  hrweo  is*  I  think,  prim4  faeit  evi- 
dence diat  they  bad  been  opened  and  read  by  him 
to  whom  they  were  addressed,  and  in  whose  depo- 
aitory  they  were  found.  It  is  said  that  this  sup- 
position is  founded  on  a  presumption  of  competency, 
which  is  the  question  to  be  tried.  But  when  it  is 
■tated  that  these  unindorsed  and  unanswered  letters 
were  fennd  in  oompany  with  some  lettera  which 
ware  indoraed  by  Mr>  Maiadan,  and  with  otheia 
whidi  were  answmd  by  him.  and  Mio  lettera  in  bis 
own  hand  ore  praduoed  and  read»  I  do  not  an  that 
New  Suih,  VII.— Exchiq. 


it  is  forming  any  preaumption  of  his  competency  to 
assume  that  the  seals  had  been  broken  and  the 
letters  read  by  him :  it  appears  to  me  that  it  is  only 
from  a  presumption,  that  any  other  inference  is  to 
be  drawn. 

It  has  been  said  in  argument  that  it  is  not  stated 
bowaoonafterhiadeath  tbeseletterawerefound.  If 
it  had  been  intended  by  the  counsel  for  the  lessor 
of  the  plaintiff  to  use  any  ai^ument  of  that  kind, 
he  should  have  shewn  if  be  could,  by  Gross>exami> 
nation,  that  the  distance  of  time  was  such  as  to 
weaken  or  destroy  the  inference  that  they  had  been 
placed  there  by  the  testator. 

It  ia  fiirdier  said,  that  it  la  not  found  that  no 
other  peraon  used  the  room ; — but  it  ia  found  to  be 
his  private  room. 

It  is  said,  that  it  is  not  found  that  Mr.  Marsden 
wrote  the  indorsements,  and  the  answers  which 
are  mentioned,  without  (he  tutorage  of  another. 
But  that  should  have  been  shewn,  if  it  could  have 
been  shewn,  to  afibct  the  reception  of  this  eridencct 
It  is  suSlcient  that  the  lettera  are  found  in  such  a 
place  and  in  such  company.  The  question  is  not 
what  is  the  weight  of  the  evidence  when  received  j 
the  question  is  not  whether  any  suspicious  circum- 
stances may  or  na^  not  attach  to  it;  all  thai,  is 
matter  of  observation  for  the  jury.  If  any  facta 
could  be  intmdiKed  to  raise  a  suspicion  that  these 
lettera  were  foisted  into  this  place  by  any  other 
person  than  Mr.  Harsdeo,  they  would  doubtleaa 
nave  their  e^t  where  they  ought  to  have  it;  but 
nothing  of  that  sort  is  stated.  The  letters  bear 
every  mark  of  genuineness;  they  were  written  at 
periods  very  remote,  when  no  question  of  the  com- 
petency of  this  gentleman  had  arisen.  'Htey  were 
written  by  persons  well  ocqiwinted  with  him,  and 
these  persons  were  dead  long  before  this  ques^on 
arose.  I  think  therefore  that  the  contenta  of  tbia 
repoaitory  are  evidence  {  evidence  of  more  or  leaf 
value,  according  as  they  are  fiurly  or  un&iriy  laid 
before  the  jury. 

It  is  aaid,  who  knows  that  these  lettera  were  de- 
posited in  tbiscuphosrd  by  Mr.  Marsden  t  I  think 
that  the  company  in  which  they  were  foimd  is  primd 
facie  evidence  that  they  were  deposited  by  him; 
the^  were  found  in  the  same  place  with  the  lettera 
which  he  had  indorsed,  and  tne  lettera  he  bad  an- 
swered. Itwas  matter  ofinquiry  for  the  ju^whether 
any  other  person  was  likely  to  have  deposited  them 
there ;  whether  any  other  person  used  or  sat  in  that 
room;  whether  the  leuen  produced  were  all  the 
Jeltera  found,  or  whether  ^hled. 

Oq  an  indictment  for  high  treason,  lettera  with 
the  seals  brolcen  in  the  possession  of  the  penon 
indicted  are  evidence  against  him,  although  there 
he  no  indorsement  of  his,  and  no  letter  of  his  in 
anawer;  because  the  presumption  is,  that  the  seals 
having  been  bn^en,  be  has  perused  the  lettna.  So 
here,!  think  that  the  finding  them  raises  the  aame 
presumption,  and  that  it  is  not  a  sufficient  anawer 
that  this  ia  a  question  of  competency. 

These  observations  a)ipear  to  justify  the  reception 
of  the  letter  of  Mr,  Ellershaw. 

Upon  the  other  two  letters,  the  argument  for 
thar  reception  is  much  steooger.  First,  the  letter 
of  Charles  Tathan.  Itappearathatin  1784,Charles 
Tatham  went  to  America;  and  on  his  arrival  he 
wrote  this  letter  to  Mr.  Haraden,  which  bean  the 
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mark  of  a  ahip  letter,  and  hai  tbe  poat-marlc.  If 
Tiotliing  more  appeared,  it  would  atand  upon  tbe 
■ame  footing  aa  the  letter  of  Mr.  BIleTthaw.  But 
further,  there  was  found  among  tlie  laid  papers  of 
Mr.  Marsdcn,  a  draft  of  a  letter  from  Mr.  Marsden 
himfelf  to  Charles  Taiham,  dated  in  June  1787, 
which  proves  that  these  parties  had  been  from  the 
year  1784  till  that  time  in  a  coarse  of  correspon- 
deuce;  for  he  says,  "  I  received  your  letter  some 
time  ago  wherein  you  mentioned  that  you  have  sent 
me  a  map  of  the  United  States  of  America.  I  de- 
ferred writing  till  auch  time  as  I  had  made  inquiry 
after  it,  but  did  not  get  the  map  until  the  7tb  in- 
Bl&nt.  You  mention  in  your  letter  tbat  you  had 
tent  me  a  small  parcel  of  dried  fruita ;  I  received 
nothing  but  the  map,  for  which  I  am  obliged  to 
you.  I  snppwe  you  have  received  my  last  letter, 
wherein  you  will  see  an  account  of  your  nurse's 
death." 

It  is  objected  that  this  draft  of  a  letter  doea  not 
make  tiie  letter  ttf  1784  evidence,  because  it  ianot 
an  answer  to  that  apeeiflc  letter.  I  cannot  see  the 
difference  between  a  letter  which  acknowledges  an* 
other  of  a  series  of  correspondence,  and  a  letterwhich 
acknowledges  the  letter  in  queatioiL  If  it  had  ac- 
knowledged both  together,  that,  it  is  admitted, 
would  have  made  it  evidence.  If  tbe  draft  had 
been.  "  My  dear  couain ; — I  have  received  your 
letter  of  ne  12th  vS  October  1784,"  and  nothing 
more,  that  would  have  made  it  evidence  i  but  hia 
answering  another  letter  of  Hit  series,  commenting 
upon  the  terms  of  the  letter,  acknowledging  the 
receipt  of  one  thing,  and  noticing  the  non-receipt 
of  another  which  ought  to  have  accompanied  it,  ftc, 
(bat,  it  ia  aaid,  doea  not  make  it  evidence,  because 
it  refers  to  a  later  letter  of  the  series.  The  distinc- 
tion appean  to  me  to  be  too  refined.  It  la  flirther 
objected  that  the  letter  was  addressed  to  Mr.  Mars- 
den at  Wennington  Hall,  where  he  then  resided, 
and  that  it  was  found  at  Hornby  Castle,  to  which 
he  had  removed  from  Wennington  Hall,  and  at 
which  he  had  resided  for  many  years  before  bis 
death,  and  that  that  weakens  the  presumption  that 
it  was  placed  in  this  cupboard  by  Mr.  Marsden. 
So  far  from  weakening  it,  it  appears  to  me  to 
Birengthen  that  presumption.  It  is  in  the  natural 
course  of  things  that  a  gentleman  should  remove  his 
private  papers  when  he  changes  his  residence. 

Lastly,  tnere  ia  tlie  letter  of  the  Rev.  Oliver  Mar- 
ton,  the  vicar  of  Lancaster,  the  county  town,  a  few 
miles  from  which  Mr.  Marsden  lived,  written  to  him 
on  btisinesa  requiring  proTesuonal  assistance,  re- 
questing that  Mr.  Marsden  would  order  his  attorney 
to  wait  on  one  or  two  gentlemen,  who  are  named,  to 
propose  terms  of  agreement  between  himself  and 
the  parishi  recommending  that  a  case  should  be 
settled  by  tbe  twoattorniesand  laid  before  counael. 
This  letter  written  flfty-two  years  ago,  by  a  gentle- 
man intimately  acquainted  with  Mr.  Marsden,  is 
found  to  have  been  in  the  bands  of  Mr.  Barrow  the 
attorney  of  Mr.  Marsden,  also  resident  at  Lancas- 
ter, who  has  been  dead  thir^-five  years ;  and  there 
is  an  indorsement  on  the  back  of  the  letter  in  the 
handwriting  of  Mr.  Barrow,  «20th  of  May  1786, 
letter  from  Mr.  Marsden."  It  isolyected  that  this 
letter  is  not  evidence  because  it  is  not  proved, 
firstly,  that  the  letter  was  received  by  Mr.  Marsden  t 
secondly,  that  it  wu  by  him  shewn  to  Mr.  Barrow ; 


thirdly,  how  it  came  hack  into  the  hndi  Mr. 
Marsden ;  foorthly.  when  Mr.  Barrow  made  that 
indorsement  i  and  fifthly,  tbat  it  was  placed  in  this 
cupboard  by  Mr.  Marsden. 

I  think  that  these  observations  are  apjilicable 
only  to  the  e&ct  of  the  evidence,  when  nrodoced, 
not  to  iu  production  i  they  ate  to  be  addreaaed  to 
the  Jury.  To  require  aoch  proof  of  events  dutt 
occurred  halfa  century  ago,  tato  reqnha  ania^we- 
aibility.  The  onljr  persona  who  coidd  have  given 
it  have  been  long  in  their  gravea. 

The  Intimate  inferences  to  be  drawn  from  tUs 
letter  thua  indorsed,  are,  that  the  letter  was  re- 
ceived hf  Mr.  Marsden  t  that  he  did,  ehber  pcno- 
nally  or  by  letter,  consult  Mr.  Barrow  on  the  aabjcct; 
that  Mr.  Barrow  had  the  letter  nnder  liia  considera- 
tion, and  returned  it  to  him  with  tbe  advice  which 
he  thought  proper  to  give  upon  it.  That  is  the 
natural  and  ordiiutry  course  of  things,  and  I  do  not 
think  that  we  are  called  upon  to  presone  ererj 
thing  that  is  forced  and  nnnatiual,  to  axdyde  evi. 
dence  from  the  eoiwideration  of  the  jury. 

The  answer,  therefore,  which  I  humbly  five,  le 
the  question  propounded  }yj  your  Lordships,  im, 
that  all  the  three  tetters  shoiud  have  been  received 
in  evidence. 

Pattbsom,  J. — In  answer  to  yonr  Lotdd^^ 
question  in  this  ease,  I  have  to  state,  dial  in  mj 
opinion  none  of  the  letters  tendered  were,  nider 
the  circumstances,  admisaible  in  evidence. 

The  issue  in  this  case  embraoed  the  consideration 
of  Mr.  Marsden's  state  of  mitid  during  the  whole  of 
a  long  lifes  and,  aa  it  seems  to  me,  every  act  of 
that  long  life  might  be  shewn  and  wasndmnt  to 
theproper  determination  of  that  icsue. 

Toe  letters  in  question  are  proposed  as  evidence 
on  one  of  two  grounds First,  as  shewing  tbe  op»> 
nion  of  the  writers,  and  the  mode  of  treatment 
which  they  adopted  to  Mr.  Marsden :— Secondly,  aa 
connected  with  Mr.  Marsden's  ovrn  eondnct  in  re- 
gard to  the  letters,  and  explanatory  of  tbat  eondiict. 
-  The  first  ground  hi  indeed  not  very  strongly,  if 
at  all,  insistMl  on,  so  far  as  it  rests  on  the  mere 
opinion  of  the  writers  independent  of  any  commu- 
nication of  tbat  opinion  to  Mr.  Marsden :  but  it  b 
insisted  on  as  a  mode  of  treatment  of  him  since  tbe 
letters  were  addressed  to  him.  Now  if  it  be  con- 
ceded, as  1  think  it  must,  that  tbe  mere  amnaoa  of 
a  deceased  writer  as  to  the  competency  of  another 
person,  not  given  upon  oath,  nor  under  cirmm 
stances  which  affbrd  the  parties  to  be  afiected  by 
that  opinion  any  means  of  inquiring  into  the  reseeas 
on  which  it  was  adopted,  or  the  fiscts  on  which  it 
was  fiHinded,  cannot  be  held  admissible,  I  an  ^aite 
at  a  loss  to  see  how  the  circumstance  of  tfwt  eoi- 
nion  being  contained  in  a  letter  addreseed  to  tne 
individual  respecting  whose  competency  the  infany 
is  instituted,  can  make  any  dineieoce:  it  m«s« 
afker  all,  notfaii^  but  the  opinion  of  tbe  writer,  and 
the  sort  of  treatment  which  he  adopts  towards  the 
■party;  but  it  does  not  in  tbe  leaat  tend  to  enable  a 
jury  to  judge  whether  that  opinion  was  light,  sr 
that  treatment  proper ;  it  cannot  have  any  wct^t, 
unless  it  be  some  which  is  derived  from  the  antha 
rity  of  tbe  writer t  and  it  ought  not  on  Uiat  graani 
to  influence,  or  even  to  be  laid  before  a^wy.  The 
condnet  of  Ae  individual  whose  COmpCtCIMy  IS  IB 
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d%mta,  under  tncb  treatnient  b;  «thert,  is  that 
alone  which  can  enable  a  jury  to  judf^e  as  to  the  pro- 
prie^  of  that  treatment;  and  it  is  that  conduct 
which  ia  in  truth  the  admissible  evidence,  and  not 
the  treatment,  which  is  proper  and  necessary  to  be 
laid  before  tbe  jury  in  order  to  enable  them  to  un« 
derstand  and  appreciate  Uie  conduct  of  the  lodivH 
dual,  and  for  that  purpoee  on^. 

The  secMid  ground  is,  as  it  seems  to  me,  the 
real  gnmnd  on  which  the  admissibility  of  the  evi- 
denoe  in  question  is  sought  to  be  established.  Upon 
this  I  beheve  that  no  difference  of  opinion  will  be 
found  to  exist  as  to  the  principle  on  which  such 
evidence  is  admissible.  Every  act  of  the  party's 
life  is  relevant  to  the  issue ;  of  course,  therefore,  any 
thing  which  he  can  be  shewn  to  have  done  in  re- 
sard  to  any  written  document,  being  evidence,  it 
Mlows  that  auch  vrritten  document  most  itself  be 
received  i  otherwise  the  tnw  diaracter  of  (ha  act 
which  be  has  done  in  regard  to  it  cannot  be  pro- 
parly  eatimatedi  or  the  jury  be  enaUed  to  judge 
Dowforthatactisiiidieaureof  thestatoof  hia  mind 
or  not. 

In  evei^  case,  therefore,  the  first  point  to  be  con- 
sidered will  he  whether  any  act  has  in  truth  been 
done  by  the  pirqr  in  rmrd  to  the  document  pro- 
paced  to  be  ^ven  in  emence.  Now,  without  stop- 

Sing  to  consider  how  far  the  determination  of  toe 
u^fB  at  the  trial  upon  this  point, — which  is  a 

ntion  of  fact,  and  may  perhaps  depend  on  coo- 
ng  tcsdmony,  and  as  I  apprehend  can  only  be 
submitted  to  the  jury, — can  be  made  the  subject  of 
■  lull  of  exceptions  or  in  any  other  manner  can  be 
subjected  to  a  revision,  I  proceed  to  consider  tbe 
circumstances  under  which  each  of  the  three  letters 
IB  question  was  tendered ;  eoncemir^  them, 
your  Lordships'  question  calls  upon  ma  to  give  such 
an  opinion  as  I  should  have  given  had  aueb  a  point 
■risen  upon  a  trial  before  me. 

It  ia  material  to  recollect  the  issue  in  this  cause* 
Tis.  tbe  competency  or  incompetency  of  Mr.  Mars- 
den;  because  I  apprehend  it  to  be  essential  that, 
upon  the  trial  of  every  tstoe,  eridence  should  not  be 
received  which  ia  based  on  any  presumption  oneway 
or  Ae  other  inrolvii^  the  sub|ect-niatter  of  that 
iante. 

The  place  in  which  die  letteis  were  found  does 
not,  in  my  judgment,  l^mish  any  argument,  for  it  does 
not  appear  to  have  been  one  in  which  Mr.  Man- 
den  himself  was  In  the  hi^it  of  depositing  papers, 
or  which  be  kept  private  to  himself,  or  was  accus- 
tomed to  examine.  They  are  found  in  company 
with  other  papers  on  which  he  had  written  different 
mntters;  which  circumstance,  so  far  from  shewing 
that  he  had  read  and  understood  the  letters  in 
question,  rather  lends  the  other  way,  from  the  ab- 
aeiKe  of  any  wridng  of  his  upon  thetn.  The  seals 
being  broken  seems  to  he  wholly  immaterial,  since 
it  does  not  appear  by  whom  that  was  done.  Nor, 
indeed,  would  the  breaking  of  the  seals  afford  any 
eriterion  as  to  the  state  of  mind  of  the  person  who 
was  proved  to  have  broken  them.  These  eircom- 
stsneea  are  common  to  all  tbe  letters.  I  come  now 
to  consider  those  which  are  peculiar  to  each  letter. 

The  first  of  them  is  from  a  Mr.  Charles  Tatham, 
dated  Alexandria,  12th  of  October  1784.  No 
vrritii^  of  Mr.  Marsden  appears  upon  it,  nor  is 
any  answer  to  it  found,  nor  is  altusion  niade  to 


the  eontonts  of  it  in  any  writing  of  Mr.  Marsden. 
But  a  copy  of  a  letter  from  Mr.  Marsden  to  Mr. 
Charles  Tatham,  in  the  handwriting  of  the  former, 
bearing  dato  June  lat,  1767.  waa  given  in  evidence, 
which  refora  to  fame  other  leuer  received  from  Mr. 
Charlea  Tatham  i  and  therefore  it  is  insisted  tliat 
the  former  leltorof  the  12th  of  October  1784,  which 
is  not  referred  to  by  Mr.  Marsden,  is  to  be  received 
as  part  of  a  correspondence.  It  seems  to  roe  that 
this  argument  ia  founded  on  a  mistaken  view  of  the 
princt^  on  which  the  letters  can  be  admitted  at 
alL  If  a  coireapondcnce  be  adduced  in  evidence 
to  eatablish  the  existence  of  eert«n  facte,  or  tbe 
knowledge  of  those  facte  Iqrany  individual,  or  the 
admission  of  their  truth  by  that  individual,  unques- 
tionably the  whole  of  the  correspondence  must  be 
read ;  and  the  circumstence  of  one  letter  not  being 
noticed  by  the  person  to  whom  it  is  addressed, 
not  exdtide  it  But  where  the  ol^eet  of  the  evi- 
dence ia  to  etteblish  that  the  individual  to  whom 
the  letter  is  addressed  had  a  mind  capable  of  un- 
derstanding the  contenu  of  tbe  letter,  it  seems  to 
me  that  it  is  necessary  to  bring  such  particular 
letter,  whether  it  be  part  of  a  correspondence  or 
no^  as  it  were  under  toe  eve  of  the  individual ;  for 
he  may  have  been  capable  of  understanding  one 
letter  and  not  another,  or  he  may  have  been  capable 
at  one  time  and  not  at  another.  In  this  case  the 
interval  of  time  between  1784  and  1787  isconsider- 
aUe,  and  the  letter,  a  copy  of  the  answer  to  which 
is  given  in  evidence,  is  not  found :  there  is,  there- 
fore,  nothing  to  shew  that  Mr.  Maraden  ever  dealt 
with  (he  letter  of  1784  in  any  way ;  and  I  think  it 
waa  properly  njected. 

The  next  letter  ia  that  of  Mr.  Oliver  Marton, 
dated  20th  May  1786.  It  requesU  Mr.  Marsden 
to  direct  his  attorney  to  wait  on  a  Mr.  Atkinson ; 
and  it  has  the  words  "20th  May  1786.  letter 
from  Mr.  Marton  to  Mr.  Marsden,"  indorsed 
on  it  in  the  handwriting  of  Mr.  Manden'a  then 
attorney,  Mr,  Barrow.    No  direct  evidence  ia 

B'ven  to  shew  that  this  letter  ever  paued  through 
r.  Marsden's  hands,  or  that  he  ever  dealt 
vrith  it  in  any  way.  But  it  is  said  that  it  mutt 
be  presumed  that  the  letter  was  sent  by  Mr. 
Maraden  to  hta  attorney,  inaamuch  aa  the  letter 
itself  requesu  him  to  commnnicale  with  hia  at- 
torney, and  inasmuch  as  the  attorney  has  written 
upon  it,  and  because  such  would  be  the  ordinary 
course  of  dealing  with  such  a  letter. 

Now,  with  all  possible  respect  for  the  opinion  of 
others,  I  confess  that  such  reasoning  seems  to  roe 
to  be  nothing  more  than  petUio  principii, — reason- 
ing in  a  eir^.  The  question  at  issue  is,  whether 
Mr.  Marsden  was  a  competent  person ;  whether  ho 
could  and  did  deal  with  ordinary  matters  in  the 
ordinary  course ;  and  in  order  to  render  this  letter 
evidence  in  support  of  the  aSinnative  of  that  pro- 
position by  reason  of  his  having  read  and  dealt 
with  it,  a  presumption  is  sought  to  be  made  that  he 
did  see  and  deal  with  this  letter,  beeauae  a  compe- 
tent person,  in  the  ordinary  course  of  events,  would 
have  so  done.  It  seems  to  me  that  no  such  pre- 
sumption ought  to  be  made,  nor,  indeed,  anjr  pre- 
sumption whatever,  but  that,  in  order  to  let  in  any 
letter  of  another  person  as  evidence,  direct  and 
positive  proof  of  the  party  to  whom  it  is  addressed 
having  dealt  with  it,  must  be  required.  If,  Indeed* 
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the  exclusion  of  this  letter  rested  on  any  pretotn^ 
tion  of  incompetency  in  tlte  par^  to  whom  it  u 
addreued,  or  of  fraud  in  thow  about  bim,  I  fiilly 
agree  that  it  ought  not  to  be  exdoded,  becmH  no 
auch  presamption  ought  to  be  made.  But  the  ex- 
cluaion  of  the  letter  does  not.  in  my  judgment,  rest 
on  any  such  ground.  Mr.  Marsoen,  whether  he 
was  a  competent  person  or  not,  may  have  employed 
some  one  as  bis  secretary  to  open  his  letters  and  to 
transact  business  for  bim,  from  nrimis  motivei ; 
and  that  may  have  been  done  in  this  and  in  many 
other  instances  without  any  fraud  of  any  sorL  The 
point  to  be  established  in  order  to  render  this 
fetter  admissible  is,  iliat  Mr.  Marsden  jjiertonatlg 
dealt  with  it;  and  that  point  ought  not,  as  it 
seems  to  me,  upon  this  issue,  to  rest  upon  pre- 
sumption of  any  sort,  bat  scdely  vrpoa  direct  and 
positive  testimony. 

The  last  letter  is  one  f^m  the  Rev.  Ur.  Eller* 
shaw  to  Mr.  Marsden,  written  on  occasion  of  his 
lennquiahing  the  cure  of  his  parish,  t  am  wholly 
at  a  KMS  to  guess  upon  what  ground  this  letter  ia 
tendered,  umess  it  be  as  containing  the  opinion  of 
the  writer,  or  of  shewiiw  bis  mode  of  treating  Mr. 
Marsden.  I  have  already  steted  to  ^onr  Lordshipi 
my  opinion  that  no  letter  is  admissible  upon  lueh 
und;  and  it  is  not  pretended  that  this  letter  hU 
n  dealt  with  by  Mr.  Marsden. 
I  have  only  in  conclusion  to  notice  the  cases 
which  have  been  cited  as  decided  in  the  ecctesias* 
tical  conrts,  in  whkh  it  is  said  that  Jetters  of  mem- 
bers of  the  family  not  dealt  with  1^  or  even  com- 
municated  to  tbe  person,  whose  ssnity  was  In  dis- 
pute, have  been  received  as  evidence  of  tbe  treat- 
ment adopted  towards  him  by  those  who  knew  him, 
and  so,  89  being  relevant  to  the  issue. 

Whether  ihe  admission  of  such  evidence  be  attri- 
butable to  any  peculiar  rule  of  those  courts,  or  to 
the  circumstance  that  tbe  same  person  there  decides 
opon  questions  ofhoth  law  and  fact,  1  cannot  tell, 
but  I  am  quite  unable  to  see  any  sound  principle 
on  which  they  can  be  admitted ;  and  however  much 
1  may  regret  that  any  diflerent  views  of  evidence 
fthould  prevail  in  di&erent  courts,  I  cannot  consider 
those  cases  as  Undiiw  authorities  even  in  the  courts 
of  common  law  In  Westminster  Hall,  much  less  in 
your  Lordships'  house. 

Aldbrbok,B. — After  fully  considering  Ihe  ques- 
tion which  your  Lordships  have  put  to  tne  Judges, 
I  bate  also  arrived  at  tne  conclusion  tliat  all  the 
three  letters  ought  to  have  been,  a*  they  were,  re- 
jected as  evidence  upon  tbe  trial  in  question. 

These  letters  were  addressed  to  the  testator  by 
persons  acquainted  with  him,  and  whose  opinion  as 
to  his  capacity,  If  properly  proved,  would  be  re- 
ceived as  evidence  in  the  cause. 

But  the  point  to  be  considered,  first,  is,  how  that, 
which  is  matter  of  opinion,  is  to  l>e  proved :  I  con- 
ceive that  it  is  to  be  proved,  like  any  other  fact,  by 
evidence  on  oath,  given  in  open  court. 

The  law  of  Englandi  so  far  as  I  know,  makes  no 
distinction  between  such  opinion  and  any  other 
material  fact.  The  general  rule  is,  that  facts  are  to 
be  proved  by  testimony  of  persons  on  oalb,  and 
snqected  to  crosi*examlnation. 

There  are  no  doubt  exceptions  to  this  rule,  in 
which  faeanay  evidence  is  aamiisible. 


One  sueh  exceptiott  b  to  be  tatad  fas  Ae  or  tf 

public  rights. 

There,  the  nnenl  tntereet  wUoh  bdonnttidM 
aubject  would  lead  to  imuHdiato  eonttufetieo  Hem 

others,  unless  the  statement  proved  srere  tns^  asi 
the  public  nature  of  tbe  rtgfat  excludes  tbe  praba- 
bili^  of  individual  bia^  and  makes  die  sanctioB  of 
an  oath  leas  necessary. 

Again,  the  case  of  dyiuff  dedaiatiooi  ■-  whidt  is 
however  confhied  bo  ham»de — is  anodMragmeatiaB 
to  the  rule.  But  these  exceptions,  and  pMei- 
pies  which  govern  them,  are  wholly  im^pKoUe  to 
■  case  like  the  present. 

If,  therefore,  UtWn  are  to  be  used  as  protk 
of  the  opinion  of  the  writers  revpectrn^  Mr.  Ilais- 
den's  capacity,  the  elation  to  dteir  ndmissibiliy 
li.  that  oiis  opinion  is  not  npoa  oath,  oat  is  h  pa*. 
nUe  for  tiie  c^poeite  par^  to  test  by  cnw-«xaB»- 
nation  the  foundation  on  which  it  rests. 

The  object  of  laying  such  testimony  before  tbe 
jury,  is  to  place  the  whole  life  and  coDduct  of  (be 
testator,  if  possible,  before  them,  so  that  they  may 
judge  of  his  capacity:  for  this  purpose  you  call  pep. 
eons  who  hove  kwnrn  MmfbryeMn^iiiiehnvcseen 
him  frequently,  who  have  eoovened  widi  Un  ar 
oorreeponded  with  him'. 

After  having  thus  ascertained  tiimr  me— s  ef 
kooiriedge,  the  question  is  put  generally  as  to  their 
opinion  of  his  capacity. 

I  conceive  this  question  really  meaaa  bo  involve 
•n  inqnixy  u  to  the  effect  of  dl  the  acta  irtiidi  As 
witnesses  have  seen  the  tcsmtw  dolra  a  kmy aeries 
of  years,  and  die  manner  in  which  he  was  darii^ 
that  period  treated  by  those  with  whom  be  wm  Uviaf 
in  familiar  intercourse. 

This  is  not  properly  optniofl  like  that  of  expein* 
but  is  rather  a  compendious  mode  of  putting  «w 
tnatead  of  a  multitude  of  quotions  to  the  wiUmss 
under  examinarion,  as  to  uw  acts  and  eoBdaet  el 
the  testator. 

Instances  of  sueh  questions  are  not  anoommoo. 
A  witness  in  an  assault  is  frequently  asked  Ins 
opinion  which  of  the  two,  the  plaintiff  or  defendant^ 
began  the  affray :  no  one  considers  the  opiuioa  of 
a  witness  In  sueh  a  case  as  eridenoe;  bat  when  k 
is  obvious  that  he  has  seen  the  wholly  and  can,  if 
required,  state  all  the  clreomsMiices  in  delml,  sneh 
a  compendious  mode  of  putting  the  qoenioii  ia  oftM 
allowed  without  objection. 

But  there,  the  real  meaning  of  tbe  qnestko 
what  were  tbe  circumstances  of  tbe  trsnssctiBsis 
and  unless  the  witness  be  flien  ci^lile  depesiif 
to  them,  the  opinion  could  not  be  receind  at  aB. 

A  letter,  therefore,  as  a  mere  ojrinloD,  is  not  evi* 
dence  at  all,  for  it  cannot  give  these  sanctianai  If 
it  were  receivable,  a  letter  to  a  third  peisoa,  er  an 
oral  declaration  to  a  third  person,  would  be  evi- 
dence equally.  But  no  one  has  contended  tbstAcse 
ore  receivable. 

I  conceive,  therefore,  that  these  letlere  are  net 
receivable  upon  this  ground :  nor  are  they  receiv- 
able as  being  what  has  been  called  treatment — of 
which  however  I  do  not  profess  to  Dndcrstand  Ae 
meaning: — nor  like  conversation  addressed  or  acts 
done  to  Mr.  Marsden  in  his  presence,  and  of  which 
he  is  proved  to  be  cognisant. 

Of  course  the  mere  eireumstance  ttat  tbe  cm- 
vetudoo  was  in  writing  wooM  make  m  diSbsnei  t 
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tod  I  ^gree  that  ooftrerMtion  (tddAtMd  to  Mr. 
Handen  or  conduct  towards  him,  would  have  bena 
eridoaco  if  he  had  been  shewn  to  be  oovnizant  of  ilk 
Bttt  why  I  Because  it  ncpMns  and  iUuitratea  tua 
conduct — which  is  in  eSact  an  act  done  by  bin — 
m  bearing  the  one  and  receiving  the  odier.  His 
maBMT  at  the  tinoe — even  ihoiwh  he  made  no 
answer — would  be  proper  to  be  leR  to  the  jury. 

But,  a  letter  ia  libe  a  convenation  in  whion  yon 
bave  no  such  accompanying  condoot  to  be  explained 
■ad  iHuabnted.  It  is  like  oonTerastion  addreeied 
to  a  van  when  aaleep,  or  intoxicated;  or  whidi  he 
did  net  bear;  or  coodaot  towards  him  in  bis  abaaflcet 
which  would  not  be  adnntsible. 

But  then,  lastly,  it  is  laid  that  the  letters  are  ro- 
ceiTablo  as  having  been  acted  apon  by  the  testator 
mi  as  explanatory  of  lua  acts;  and  If  that  were  tbe 
ease,  I  should  agree  in  the  conclusion. 

Every  act  of  the  testator  ia  evidence,  and  if  tbtae 
are  letters  which  qualify,  or  illastrat^  or  axplala 
any  act  of  bis,  ^ey  are  receivable. 

Bat  then,  the  first  step  to  be  taken  ia  to  diew 
•omeaot  of  tbe  testator,  by  dear  evidenee,  tot  that 
ia  the  fomtdation  of  the  whole. 

Here  that  atep  wholly  fiubi  this  is  an  attempt 
to  raise  a  superstroeture  whioh  has  nothing  to  sup- 
port it. 

If  the  testator  had  made  an  indarsencnt  en  anjr 
one  of  them,  the  oooteuta  of  the  letter  would  have 
been  reorivable.  But  why?  only  for  tbe  purpose 
ct  ahewii^  that  tbe  iodoraeinent  was  a  rational 
■et,  net  for  the  purpoae  of  shewing  tbe  epinloii  <^ 
tbe  writer.  If  an  answer  to  the  letter  bad  been  aant 
by  bin,  the  letter  would  be  in  like  manner  recriv^ 
Me  to  shew  tbe  rationality  of  snob  answer. 

Bot  what  act  is  there  here!  as  to  the  letter  of 
Charles  Tatham,  it  is  (as  it  seems  to  me)  wholly  un- 
connected  with  the  dnUt  of  tbe  letter  mentioned  in 
tbe  ease,  and  which  is  in  tbe  testators  handwriting* 
There  is  no  indorsaneat  on  it  by  tbe  testator. 

And  tbe  sane  obaervadona  icp^y  to  Mr.  filler- 
sbaw's  letter. 

Tbe  only  othf  r  circumstance  relied  on  as  to  these 
two  letters  is,  that  they  are  found  open  In  a  cup- 
board under  the  testator's  bmdtca»e»  with  other 
btterit  bearing  his  indorsements  on  them ;  and  H 
ia  contended  that  this  proves  an  act  of  the  testaM 
in  openii^  and  putUng  them  there. 

Letters  found  in  such  a  situation  are  no  doubt 
evidence  against  a  party  accused  criminally,  or 
civilly  charged,  and  he  is  presumed  cognizant  of 
their  contenta.  But  that  ia  on  the  tadt  lappariiion 
that  be  ia  a  man  of  aoond  mind. 

To  make  such  a  supposition  here,  is  to  bn  the 
question  which  is  to  be  proved:  a  vicious  mode  of 
reasonii^  in  a  circle. 

Where  the  qtieation  is  donbtful,  whether  a  man 
be  <^  competent  understanding,  no  acta,  tbe  proof 
of  the  existence  of  whioh  entirely  depends  on  such 
infinence,  ean  be  relied  on  at  all. 

Here,  the  Judge  reasoning  on  the  subject  may  be 
supposed  to  have  said,  "  If  Mr,  Marsden  was 
capable,  be  opened  the  letters  and  placed  them 
there ;  if  not,  some  one  else  did  those  acta.  But 
the  nature  of  this  question  precludes  me  from  saying 
whether  be  was  capable  or  not.  Therefore  1  can- 
not aay  whether  he  did  tbe  act  or  not ;  but  the 
par^  who  propoundi  the  letters  must  piof e  that 


before  I  can  reoeive  tbem."  It  seBma  ta  me  that 
the  Judge  in  so  reastming  woold  r«a^  rwhtiy* 

The  same  observation  appUea  to  Mr.  Haitonfa 
letter:  Mr.  Barrow's  indorsement  only  ^wrct  that 
it  was  in  bis  (Barrow's)  custody  for  tbe  ptnpoie  of 
being  acted  on. 

Now,  if  Mr.  Maesden  was  capable,  we  ought  to 
infin-  thet  he  bad  sent,  or  caused  it  to  be  tent  to 
Mr.  Barrow.  If  Mr.  Marsden  was  incapable,  w« 
ot^ht  to  conclude  that  sowie  Bihar  pawon  acting  mi 
bis  behalf  had  sent  it  to  Mr.  Barrow. 

The  fact  of  its  being  in  Mr.  Barrow's  posaearian 
is  equally  ooutstent  with  either  supposition,  and 
therefore,  when  it  ia  the  question  whettwr  MEr. 
Marsden  was  capable  or  not,  the  foundation,  that 
tbe  indorsement  of  Mr.  Barrow  necessarily  prmraa 
■n  act  done  1^  Mr.  Marsden,  foils  iHlogtQat, 

And  if  no  act  be  proved  to  be  done,  then  iha 
oentents  of  the  letter  adiicb  ars  enty  admismble  to 
explain  an  act,  are  not  receivable  at  all 

Upon  tbe  whole,  I  drink  the  question  pot  by 
]rour  Lordahips  onght  to  be  answered  in  the  ntifl^ 
tive.  And  tin  view  I  take  of  tbe  nature  of  audi 
orideiKo  makes  me  Tcrf  amdoua  that  die  ml* 
ahould  be  so  eataUisbed,  for  T  foel  oonvhioed  that 
it  always  passes  current  for  fkr  mere  then  its  real 
value,  wbieh  is  voir  triflinjr,  and  is  above  dl  other 
cvidenee  likdy  to  wad  a  tribnnd  constituted  tike  a 
Jwnr  to  the  most  erroneous  reairit. 

It  is  dear,  that  »  this  case  tbtj  who  propose 
these  letter*  as  evidence,  do  it  only  nr  die  purpoae 
ofla^it^  tbe  ndirion  of  the  writera  before  the  jury;- 
a  point  vdueh  I  believe  all  rtw  Jndgea  ar»  nuuimoiB 
in  tbinking  diey  are  not  receiTabla  to  prom 

BosAKQOBT,  J.— Having  fully  expressed  ny 
opiiuMi  in  tbe  caae  which  haa  been  laid  before  year 
Lordddps,  that  all  ibe  three  letters  in  questioa  are 
InadmisstUe  in  eridsnoe,  I  forbear,  ont  of  respect 
to  your  Lordships,  from  detaining  the  honse  by  re- 
pealing at  any  length  the  reaaona  upon  whieb  that 
opinion  is  founded. 

After  hearing  the  argument  at  your  Lordslup's 
bar,  and  reconsidering  uie  suligect,  1  adhere  to  the 
<^ion  which  I  ddivered  in  tbe  Court  ot  Exdic- 
qoer  Chamber,  the  lubstandd  grounds  of  wbldi 
amy  be  thus  shortly  stated  :■— Tm  opinions  of  do* 
ceased  persons,  acqudnted  with  the  testator,  re* 
specting  his  sani^,  however  distinctly  expressed, 
are  not  receivable  in  evidence,  unless  given  npon 
oath  in  tbe  course  of  a  judicial  proceeding.  The 
letters  and  aeta  of  anoh  peraons  firom  vrhidi  their 

Siinitm  may  be  inferred,  cannot  amonnt  to  more 
an  opinion  poeitivdy  suted.  unlets  they  aBbrd 
occasion  to  the  testator  of  manifesting  his  own  coo- 
duct  or  deportment  respectii^  them.  Every  thing 
spoken  to  or  read  by  the  testator,  and  every  act 
done  in  his  dgbt  or  hearing,  may  afford  an  impor* 
taat  inference  of  his  eapadty  or  incapacity;  but  (be 
ads  of  individnds  to  which  he  ia  not  a  party, 
can  lead  to  no  conclusion  beycmd  that  of  tbe  agent 
entertaining  a  certain  opinion  or  conviction  of  tbe 
testator's  state  of  mind.  No  one  of  the  letters  is 
expressly  proved  to  have  been  opened  by  the  tes- 
tator, or  in  any  way  recognized  by  him.  They  were 
dl  found,  indeed,  in  a  place  where  a  rational  man 
might  be  supposed  to  have  placed  them ;  but,  before 
any  inference  to  that  effect  can  be  made  reapeeting 
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thi  tMtator,  it  mnt  be  ■tetmed  thit  he  uted 
ntionally.  A  mwn  in  his  sound  mind  would  pro* 
bsblybsTC  plaeed  the  letters  where  they  were  found 
after  the  testator**  death ;  but  as  the  question  to  be 
tried  is,  whether  he  was  of  sound  mind  or  not,  it  is 
arguing^  in  a  vicious  circle  to  say  that  the  testator 
must  b9  supposed  to  have  placed  the  letters  in  a 
particular  {Hseei  becante  a  man  of  sound  mind 
would  have  done  so,  and  tram  thenee  to  infer  that 
he  was  of  sound  mind,  because  he  disposed  of  hia 
letters  in  a  rational  manner.  A  distinction,  how- 
ever, has  been  iniiated  upon  respecting  the  letter 
addressed  to  him  by  Mr.  Marton.  because  the  con* 
tents  of  the  letter  appear  to  have  been  acted  upon, 
Ae  letter  having  contained  a  reqtwat  tiiat  the  tea- 
tator  would  order  his  attorney  to  uke  some  step  for 
the  purpose  of  proposing  an  arrangement  betneen 
the  tealator  ana  the  pansh  ;  and  the  letter  having 
been  found  indorsed  by  the  attorney,  who  must, 
therefore  have  received  it. 

But,  in  my  opinion,  the  objection  already  slated 
appliea  to  ibis  letter  h  wall  u  to  the  otbers.  If  it 
be  to  be  infemd  dut  the  testator  delivered  the  letter 
to  hia  attoarney,  his  doing  so  affbrda  evidence  of  liis 
eapadty  to  understand  the  letter;  but  until  it  be 
shewn  by  some  evidence  beyond  the  contents  of  the 
letter,  that  it  came  to  the  bands  of  the  attorney  by 
the  act  of  the  testator,  the  admiasibili^  of  the  letter 
in  evidence  moat  be  open  to  preciaely  the  same 
obJeeiioD  is  diat  which  apptiee  to  the  letters  found 
in  his  private  spsrtment. 

Who  placed  the  letters  in  that  apartment!  and 
who  delivered  Hr.  Marlon's  letter  to  (he  attorney  t 
are  questions,  the  aiuwers  to  which  depend  upon 
the  inference  to  be  drawn  from  a  supposed  sound 
BUM  of  nind  i  and  as  the  existence  or  non-exist- 
ence of  Alt  atate  of  mind  is  the  matter  in  isaue,  no 
Intimau  conclusion  can  be  drawn  firom  aasuming 
either  one  altematiTe  or  the  other. 

The  practice  of  the  ecclesiastioal  courtt  relied 
upon  by  the  defendant  below,  however  adapted  to 
the  constitution  of  those  courts,  appears  to  be  at 
varienca  with  the  principles  of  evidence  by  which 
the  eoarts  <rf  common  law  are  governed,  and  not  to 
be  Innding  upon  them. 

For  these  reasons,  therefore,  without  Arther  de- 
taining your  Lordships,  the  answer  which  I  have 
humbly  to  give  to  your  I>ordships'  question  is,  that 
no  one  of  the  letters  was  adntaitble  cm  behalf  of  the 
defeodent  below. 

BoLLANB,  B.— The  question  proposed  fbr  the 
opinion  of  the  Jadgee  is,  whether  thtve  letters  ten- 
dered in  evidence  in  an  action  of  ^ectment,  in 
which  the  defendant  in  error  waa  the plaintiS' below, 
and  the  plaintiff  in  error  was  the  defendant  below* 
and  which  letters  werw  rdected  bjr  the  learned 
Ju^,  were  any  or  either  of  them  admisdble« 

The  matter  in  issue  between  the  parties  was  the 
validity  of  a  will  and  codicil  under  which  the  de- 
fendant in  the  action  claimed ;  and  it  became  and 
waa  a  matter  in  controversy  whether  or  not  John 
Harsden  was  and  had  been,  ftam  bis  attaining  to 
competent  age  in  the  year  1779  and  down  to^  and 
at  the  time  of  his  making  the  will  and  codicil  in 
question  in  the  years  1S&  and  1825  respectively, 
a  person  of  sound  mind  and  memory^  and  capable 
of^diapoaing  of  bis  property  Iqr  wilk  As  evidence 


to  maintain  dM  aSnnative,  die  cnmsd  br  ihe'de* 
fenden  t  proved  that  after  the  4eaA  of  the  said  John 
Marsden,  many  letters  addreesed  to  him  hj  various 
persons  were  found  with  oAer  papera  in  a  cupboard 
under  his  bookcaae  in  his  pnvate  room ;  that  to 
many  of  these  letters  answen  bad  been  written  and 
sent  in  the  handwriting  of  and  aigned  by  the  sud 
John  Marsdeni  and  that  upon  some  others  of  the 
letters  so  found  there  were  Indorsementa  in  the 
handwriting  of  the  said  John  Harsden.  The  letters 
ao  answered  and  so  indorsed  were  tendered  and  re- 
ceived in  evidence  at  the  trial.  Amongst  the  lettera 
■0  found  there  were  three  letters,  upon  the  admis- 
ubilihr  of  which  the  opinion  of  the  Jodgea  is  re- 
quired In  your  Lordships.  It  will  be  eoavenient  to 
set  out  the  letters,  and  afterwards  to  obeerve  npoa 
the  evidence  by  which  the  counsel  for  the  deittt- 
dant  contended  for  their  reception.  The  first  was 
a  letter  addressed  to  the  said  John  Marsden  bytme 
Charles  Tatham,  the  brother  of  the  lessor  of  the 

Slaintiff  in  the  action,  and  acousin  of  the  aaid  John 
laisden.  The  second  waa  a  letter  addressed  to 
the  aaid  John  Harsden  at  Wennii^itott  Hall  if  one 
Oliver  Harton.  The  third  was  a  letter  from  Henry 
Ellenhaw— [The  learned  Baron  read  the  letters]. 

In  order  to  establish  the  authenticity  of  the  letter 
from  Charles  Tatham,  the  defendant  proved  that  it 
was  marked  with  the  London  poat-Diarfc  as  a  sinp 
letter;  that  it  was  in  the  bsndwriting  of  CHiailes 
TaAam,  and  addressed  to  John  Marsden,  Esq, 
Wennington  Hall,  where  he  then  rerided;  tint 
Charlea  Tatham  was  personally  aoiuainted  with 
the  said  John  Marsden,  and  at  tne  time  of  the  trial 
had  been  dead  many  years.  In  order  to  shew  in 
addition  to  the  evidence  of  tlie  place  where  the 
letter  waa  taaaA,  that  the  letter  bad  come  to  the 
knowledge  of  John  Manden,  and  had  been  dealt 
with  by  him,  the  defendant  produced  and  read  the 
eopv  of  a  letter  from  the  sua  John  Harsden  to  the 
■oia  Charles  Tatham,  found  amongst  the  papers  of 
the  said  John  Marsden,  and  in  his  handwritiBg; 
thatletterwas  in  these  words — [The  learned  Baron 
read  it]. 

Mow,  from  the  evidence  given  by  the  defendBt 
respecting  the  second  letter,  it  appears  diet  Oliver 
Mart<m,  the  writer  of  it,  was  at  iu  date  the  vicar 
Lancaster,  a  town  about  eleven  miles  distant  from 
the  then  residence  of  the  said  John  Marsden ;  Aat 
be  waa  acquainted  wiA  the  said  Jdin  Harsden  i 
tlwt  he  had  been  dead  upwardsof  thir^yeazs;  and 
Uiat  an  indorsement  upon  the  letter  in  the  words  and 

SUtes  "  SOth  May,  1786,  letter  from  Hr.  Marton  to 
r.  Maraden,"  was  in  the  handwriting  of  one  James 
Barrow,  who  had  been  dead  thlr^-five  years,  and 
who,  at  the  time  of  the  date  of  the  letto-,  waa  tbe 
attorney  of  Hr.  Marsden. 

It  also  appears  from  the  eridenoe  g^ven  en  ibe 
part  of  the  defendant  respecting  the  third  letter* 
that  tbe  said  Henry  EUerahaw  had  been  for  sevefil 
yeara  the  curau  of  the  ebapelry  of  Hornby,  to  which 
be  had  been  appointed  by  the  said  John  Harsden 
as  patron  of  the  said  chapelryi  that  he  had  been 
dead  some  yeara;  that  the  letter  waa  in  hia  haad- 
writingi  and  that  it  bad  been  written  Inrhnn  in  the 
presence  of  die  Rev.  John  Gsmett,  his  sssistant, 
when  he  tbe  said  Henry  BUersbaw  was  about  re- 
linquishing hia  preferment.  All  the  three  letteia 
were  finintf  open,  and  with  tbdr  seals  bnfceB. 


Digitized  by  Google 


CASES  IN  ERROR. 


375 


-  Now.  my  Lonit,  connected  as  I  have  been  wtih 
tlM  inquiry  out  of  which  the  queation  propoaed  for 
deonon  ariiea,  in  having  been  twice  ezamiiMd  aa 
a  witneis  on  the  trial  of  the  action  of  ejectment  an 
the  part  of  the  defendant  to  establiah  the  compe- 
tency of  Mr.  Manden  at  the  time  I  knew  him,  to 
make  the  wilt  in  dispute,  and  as  my  acquainunce 
with  him,  and  my  opportunitiea  of  forming  an  opi- 
Dion  of  the  atsle  of  ma  mind,  and  the  extent  of  bia 
capacity,  included  the  period  at  which  the  lait  of 
the  three  letters  was  written,  I  find  myself  placed 
in  a  difficult  position.  It  ia  do  easy  taut  for  me  to 
look  at  the  question  in  the  abstract,  independently 
of  my  conviction  of  the  capability  of  Mr.  Marsden 
to  understand  these  letters,  and  to  deal  with  them 
at  their  content*  called  upon  him  to  do.  I  shan. 
Inwever,  in  die  ojntdoD  I  deliver,  endeaTonr  strictly 
to  do  so. 

To  determine  this  question  it  will  be  right  to 
consider  what  are  the  rules  which  are  to  be  applied, 
and  by  which  we  are  to  be  guided.  I  take  it  to  be 
settled,  that  in  order  to  ahew  the  state  of  mind  and 
underttandiag  of  a  person  whose  competeBcy,  uin 
the  present  case,  ia  brought  in  question,  whaierer 
is  said,  written,  or  done  by  the  friends  of  the  party, 
and  of  others  who  may  have  bad  transactions  with 
him,  ia  evidence  to  at  submitted  to  the  jury  who 
are  to  decide  upon  such  competency,  provided  what 
has  been  ao  said,  written,  or  done,  can  be  proved 
to  have  been  known  to  and  acted  upon  iff  loch 
party. 

Now,  in  confining  myself  to  this  rule,  I  do  not 
mean  to  be  understood  as  having  loat  sight  of  the 
position  put  forward  and  strongly  relied  on  by  the 
learned  counsel  for  the  defendant  below,  that  the 
conduct  of  others  toward  snd  respecting  the  testa* 
tor,  although  not  amounting  to  conduct  personal  to 
him,  may  he  used  in  support  of  the  admtssibility  of 
these  letters;  nor  to  have  passed  over  without 
notice  the  practice  of  the  ecclesiaatical  courts  in 
reference  to  evidence  of  that  description ;  or  not  to 
have  given  due  weight  to  the  high  authority  of  the 
very  karned  Judge  of  the  Prerogative  Court,  Sir 
John  Nieholl,  in  the  jik^ents  delivered  by  him  in 
the  cases  of  fThnler  and  Batrfardw.  JUkrtm  ( 10)  and 
■Watenv.HowUlt  (11).  Although  Icannotadopt  the 
entire  repudiation  of  auch  evidence  in  our  courts  of 
common  law,  as  some  of  my  learned  Brethren  in 
their  judgments  iu  a  former  stage  of  the  proceed- 
ings in  this  cause  have  done,  yet,  as  my  opinion 
proceeda  upon  grounds  within  Uie  limit  w  the  nila 
upon  the  applicwon  of  which  there  can  be  no  doubt, 
it  will  not  De  necessary  to  consider  whether  or  not 
the  practice  of  the  ecclesiaatical  courts  of  admit- 
ting such  evidence  can  he  legally  adopted  to  the  full 
or  any  extent  in  a  court  of  common  law. 

Under  theae  circumstances,  the  question  there- 
fbre  is,  whether  die  place  in  whitn  Acse  letters 
vrere  found,  the  various  other  lettefi  and  pspfn 
with  which  they  were  found,  and  the  state  in  wnich 
such  papers  and  letters  were,  and  the  other  proofs 
rvliea  on  as  shewii^a  dealing;  with  the  three  fetters 
Mr.  Marsden,  were  sufficient  to  make  them,  or 
either  or  them,  admisaible  in  evidence. 

That  I  may  pat  thia  qnesUon  into  a  ptopwr  state 

(10)SHag.Eee.Ben.£74. 
(ll}Ibid.790|  kcl  Ad.ftEl.8. 


for  consideration,  ft  is  necessary  to  bok  at  it  aa 
vntainted  with  any  fraud  or  unister  contrivanc* 
whatever,  either  as  to  the  ^laee  where  the  letten 
were  found,  the  accompanying  papers  and  tettera 
with  which  they  were  found,  and  the  state  in  which 
the  three  letters  were  at  the  time  of  their  disco* 
very. 

Considering  all  the  circumstances  surrounding 
them,  and  loMtin^  in  addition,  at  the  contents  of 
the  letters  tbemselveB,  it  appeara  to  me  that  they 
were  all  of  them  receivable  in  evidence.  The  evi- 
dence respecting  them,  which  applies  in  common 
to  the  three,  are  the  place  and  company  in  which 
they  were  found,  and  their  being  in  the  handwriting 
of  the  persons  from  whom  thn  purport  to  have 
come;  uwir  bring  addressed  to  Mr.  Marsden;  and 
Aeir  heii^  found  open  with  their  seala  broken.  As 
tq  the  place  where  they  were  found,  it  was  a  cup- 
board under  the  bookcase,  in  the  private  room  of 
Mr.  Marsden;  and  the  letters  were  found  open. 
Where  could  papers  Iwlonging  to  a  private  country 
gentleman  have  been  mors  naturally  looked  fort  But 
itiaaoncatedtheymight  have  been  thrown  there  nn- 
noUced  and  unread.  Is  this  to  be  presumed,  when 
die  company  in  which  they  are  found  and  the  Cut 
of  their  being  open  rebuta  the  inference  1  Papera 
found  in  the  possession  of  persons  charged  .with 
conspiracy  and  treason  have  been  given  in  evidence 
againat  them ;  the  presumption  being  that  they 
had  been  read*  and  that  the  c<mtenu  were  known 
to  the  parties.  In  the  present  ease  there  have  been 
fiirther  and  more  decisive  acta  done.  The  letlare 
are  found  with  their  seals  broken  i  and  the  other 
letters  found  with  them  shew  that  Mr.  Marsden  by 
the  indorsements  in  his  own  handwriting  upon 
aeveral  of  them,  was  perfectly  competent  to  mark 
and  re^ster  his  having  dealt  with  tbem  t  and  such 
letters  ao  indoraed  Iw  mm,  were  admitted  and  read  f 
hut  tm  account  of  the  abaenee  of  similar  indorse- 
menta  on  the  letters  in  question,  they  were  rejected. 
If  no  oAer  proof  of  Mr.  Handen  having  dealt 
with  these  letters  had  been  given,  I  submit  it  waa 
amply  sufficient  to  call  upon  the  learned  Judge  to 
lay  them  before  the  Jnry  t  hat  ibera  are  odier  ren- 
smis  arieii^  out  of  the  letters  diemselves,  aodether 
focts  applicsble  to  each  reqtecdvdy,  thati^pearto 
me  to  fbrdfy  tbia  opinion,  and  plaee  the  matter  be- 
yond the  reach  of  aoubt 

I  will  take  each  letter  separately.  The  first  ia 
that  written  in  1784,  by  Charies  Tatham,  the  bro- 
ther of  the  leasor  of  the  plaintifi*.  It  ia  a  letter 
couched  in  terms  of  Mendsnip,  written  by  a  eoorin 
who  waa  well  acquainted  with  the  tesutor.  It  in- 
quires a^tionateljr  after  aeveral  members  of  his 
nmily  who  were  living  under  the  roof  of  Mr.  Mars- 
den. Mr.  Maraden  is  addressed  in  die  language  of 
respect ;  not  ao  expresaion  iaconlained  in  it  uiew> 
iag  that  the  writer  considered  him  other  than  n 
person  of  intellect  eqn^  to  Us  own.  ThsveladDO- 
ship  in  which  he  stood  would  have  prevented  him 
so  treatii^  Mr.  Marsden  if  be  had  conaidered  him 
of  weak  and  imbecile  mind,  and  incapable  of  man* 
aging  his  own  affairs.  He  waa  the  brother  of  the 
iMBor  of  the  plaintiff,  who.  daima  aa  the  heir<at.law 
of  Mr.  Maraden ;  and  altlMtigh  tt  does  not  appear 
whMher  older  or  not  dum  bia  brodier,  he  had  a 
deep  interest  in  the  iDeompMency  of  Mr.  Marsden 
to  make  a  will,  if  inch  incompetenqr  euitcd*  The 
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letter  of  Mr.  MaTBden  to  Charles  Tatham,  contain 

Croof  Buflkivnt  to  satiify  me  that  Mr.  Marsden 
ad  dealt  with  his  cousin's  letter.  That  he  corres- 
ponded with  him  is  clear.  It  aoknowledges  the 
receipt  of  a  map  from  bim ;  in  it  be  mentioiu  a 
former  letter  that  he  (Mr.  Handen)  had  written  to 
him  with  an  account  of  his  nurse's  death  ;  and  in 
allmioD  to  and  noticing  the  kind  expressions  in  the 
postscript  of  Charles  Tatiiom's  letter, — "  Pray  give 
my  kind  love  to  my  aunt,  my  brother,  and  my 
cousin  Bet^,"— Mr.  Marsden  in  his  letter  to  him 
aayi,  **  My  aunt  has  had  rery  poor  health  rinoe  you 
len  Ei^liDd  t  she  has  aearce  ever  been  well ;  I  am 
in  hopes  she  is  getting  better  again.  I  think  that 
change  of  air  and  a  Journey  would  be  of  service  to 
her.  We  had  an  account  of  poor  Mrs.  Smith's 
death;  she  died  at  St.  Alban'a  on  the  7th  instant 
My  aunt  has  had  a  letter  from  yoor  brother  Harry ; 
he  la  very  well." 

Now,  I  cannot  read  ihii  letter  without  consider* 
ing  this  part  of  it  aa  mtoided  1^  Mr.  Haradeu  to 
be,  and  as  amouMiiig  to  an  acknowledgment  of  the 
letter  of  1784. 

The  next  letter  in  point  of  date  is  thst  of  Mr. 
>Marton  in  17S6.  The  writer  was  at  that  time  the 
Ticar  of  Lancaatert  tad  acquainted  widi  Mr.  Mara- 
den.  The  letter  it  on  btumeM,  and  it  i«  couched 
in  terma  which  diew  that  the  aubjeet-matter  to 
which  itrefiMTed,was  not  of  Ae  most  pleaoaotkind. 
It  atatea  the  necessity  that  some  agreement  should 
be  eome  to  between  Mr.  Marsden  and  the  parish  or 
^township,  or  disagreeable  tliinga  would  unavoidably 
-tiappen.  Mr.  Marton  recommenda  that  a  case 
■hould  be  aettled  by  tbe  attornies  of  the  reapeotire 
'etf  and  laid  before  connsel,  to  whose  opinion 
aidea  thonld  submit,  otherwise  much  trouble 
and  expense  woold  be  occasioned  to  both  parties ; 
and  requests  that  Mr.  Marsden  will  order  hia  at- 
torney to  wail  on  Mr.  Atkinson  or  Mr.  Watluosoo. 
It  is  addressed  to  Mr.  Marsden  at  Wennington. 
Mr.  James  Barrow  was  at  that  time  the  attorney  of 
Mr.  Hamden ;  and  in  the  hanibrriting  of  that  gen- 
tleman, is  indofied  "  20th  May  1786,  letter  from 
-Mr.  Marton  to  Mr,  Marsden."  Upon  what  fair 
ground  can  it  be  contended  that  this  letter  was  not 
adntstiUet  Mr.  Marsden  was  the  person  to  whom 
-Mr,  Marton  would  address  his  request,  and  it  is 
shewn  that  he  did  so ;  and  Drom  the  words  "  I  am, 
-fiir,  vrith  complinienta  to  Mrs.  Cookion."  with 
which  he  closes  Ins  letter,  it  appears  to  be  dear 
that  it  was  intended  to  be  delivered  to  Mr.  Mars- 
den personally.  It  is  found  with  its  seal  broken 
in  the  bookcase  of  Mr.  Matsdeo,  the  deposiioiy 
ofmany  other  ofbislettera  and  papers,  and  haabeen 
ileslt  with  in  the  way  requested  and  pointed  out  by 
the  writer.  It  is  placed  in  the  hands  of  Mr.  M«ra- 
den'a  attorney,  and  it  is  marked  br  bim  as  n  nan 
of  business  woold  authentifiate  any  ooeumentwhieh 
had  been  acted  upon  1^  him  in  the  matter  to  which 
it  refwred. 

Then,  the  last  letter  is  that  of  the  Rev.  Henry 
EUcrahaw,  of  the  Srd  of  October  1799.  Tbewriter 
had  been  the  curate  of  the  cbapeb-y  of.  Homin  for 
eeveral  years;  hthad  been  appointed  Mr.  Mars- 
den, and  by  the  letter  in  question  he  resigned  the 
prebrmeot  in  tnms  of  respect,  affection,  and  grati- 
tude, into  the  handa  of  his  patron.  I  will  not  call 
in«dH«pT09fof  iMtrath  of  the  oontenti,  na  to 


the  competency  of  Mr.  BCottden,  the  ■■endalu- 

racier  of  the  writer,  and  the  reverend  person  who 
was  present  at  the  time  the  letter  was  written;  nor 
will  I  attempt  to  rely  upon  the  improbability,  1 
might  say  impoaubilit^, «  the  one  having  used  and 
the  other  havmg  aanctiooed  the  use  of  the  lems  ts 
Mr.  Marsden,  contained  in  this  letter,  if  there  had 
been  any  ground  for  supposing  that  he  was  at  the 
time  the  weak  and  incompetent  person  it  was  aoogfat 
by  the  lessor  of  the  plaint  to  shew  him  to  have 
been,  although  such  considerations  were,  upon  tbe 
hearing  of  this  matter  on  a  former  occasion,  elabo- 
rately uived  and  forcibly  relied  on  by  one  of  my 
learned  Brothers,  for  whose  knowledge,  derived 
from  a  long  experience,  I  entertain  tbe  higheat 
respect  I  have  abstained  from  so  doing,  because 
it  appeared  to  me  that  this  cue  could  be  brought 
within  the  strict  rule  which  f  prescribed  to  myaclf, 
for  my  guidance  in  farming  my  Judgment  upon  this 
question,  and  to  avoid  any  doubt  that  n^ht  be 
raised  up<m  the  aupposed  difiiirenGe  that  ia  aaid  to 
exist  between  tbe  nile  of  evidenoe  upon  inquiries 
of  this  nature  in  the  eccleuastical  couru  and  theee 
of  the  common  law. 

It  is  contended  th^  no  answer  is  shewn  to  have 
been  sent  by  Mr.  Marsden  to  this  letter;  and  al- 
Aoiu^  I  admit  such  .^ipaars  to  have  been  thecese, 
I  rely  upon  bringing  it  within  the  rtile  by  the  acH 
of  Mr.  Marsden  respecting  it.  Tbe  evidence  f- 
plicable  to  it  is  that  which  I  have  beline  relied  op 
as  common  to  the  three,  and  in  addition  to  it  b  tbe 
material  fact  of  the  redgoatimi  of  the  prefecment 
by  Mr.  Ellersbaw. 

Now,  npon  tbe  wIh^,  from  the  fullest  considen- 
tion  I  have  been  able  to  give  to  this  questioo,  I 
have,  my  Lofds,  arrived  at  tbe  conclusion,  that  Ae 
three  letters  were  received  by  Mr.  Marsden,  and  to 
dealt  with  by  him  as  to  brin^  them  within  tbe  niie 
by  which  their  admisaibility  u  to  he  tried ;  and 
judgment  therefore  is,  thst  they  were  evidence  upon 
tbe  issue  raised  between  the  parties  in  the  nctie^ 
and  oug^t  not  to  have  been  rejected. 

Parkb,  B.— I  do  not  think  it  necessary  to  treu- 
ble  your  Lordships  by  repeating  at  length  the  rea- 
sons which  I  gave  in  the  court  below,  far  (he 
opinion,  that  none  of  the  three  letters  sre  admissiblf 
in  evidence.  As  the  printed  cases  contain  co|Hfs 
of  the  Jut^mems  deUvered  in  the  Exchequer  Cmb- 
ber,  and  1  do  not  find  any  reason  for  varying  <r 
qualifying  tbe  opinion  I  expressed,  I  will  tbcrebn 
state  very  concisely  the  grounds  upon  whMi  I 
conclude  that  the  three  letters  were  properly  re- 
jected. 

These  letters  are  sufficiently  proved  to  have  been 
written  and  sent  to  the  house  of  the  deeesaed  by 
pernms  now  dead,  and  Aey  indiaite  the  opinion  of 
the  writers  that  the  alleged  testntor  was  a  rstiootl 
person, and  capable  of  doing  acU  of  ordinary  busi- 
ness. But  it  is  perfectly  clear  that  in  this  case  aa 
opinion  out  given  upon  oath  in  a  judioial  inquiiy 
between  the  parties  is  no  evidence;  for  the  qaestisn 
is,  not  what  the  capacity  of  the  testator  was  repnasd 
to  be,  but  what  it  really  was  in  point  of  feet ;  and 
thoaob  tbe  oinnion  of  a  witness  upon  onth,  as  to 
that  act,  might  be  asked,  it  would  only  be  a  eom- 
pendioua  mode  of  aacertaining  tlie  reanlt  of  the 
actual  observation  of  the  witness,  from  acts  done, 
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■«  to  tlM  hftbtti  Kttd  deneraour  of  tW  JipmmiI. 

Nor  ii  th«  eTidnnce  the  more  admiMtbie,  became 
Ute  persona  writing  the  letters  do  not  merely  ex« 
pren  an  opinion  in  writing,  but  prove  tlieir  belief 
of  it  by  acting  upon  it  to  the  exteot  of  sending  iba 
lelten  and  putting  them  in  the  eoiuie  of  reaching 
the  person  addreaaed.  After  all,  it  is  but  an  ex< 
pieation  of  an  opinion  Totuhed  by  an  act,  and  by 
an  act  not  so  ttrot^;  by  any  means  as  others  done 
to  third  persons,  ithicb  are  allowed  on  all  hands  to 
be  iaadmissible  t  not  even  so  strong  nor  ao  confirm- 
atory of  the  troth  of  the  communiCBtim  aaaMmple 
lettCT  written  to  another  man.  If  the  opinion  in  a 
pemm  be  <4  itself  inadmiauble,  the  act  which  OD^ 
proves  the  belief  of  that  person  io  its  tmlht  and  » 
urelevaiu  to  the  issue,  except  for  that  purpoae, 
cannot  render  it  admissible. 

Besides  thai,  there  is  another  groimd,'and  tb* 
coly  other  growid  on  which  these  lettere  are  argued 
to  be  receivaMe  in  evidence,  and  that  is,  that  tbera 
was  proof  in  this  case  of  acta  done  by  ^e  tesutor 
in  reference  to  these  letto'S,  or  at  least  one  of  ihem, 
which  render  tbe  contenu  admiasible  by  way  of  ex* 
planatioD  of  those  acts.  Those  acts  are  the  open- 
ng  of  two  ef  the  letters,  and  placing  tbem  in  the 
supposed  usual  repository  of  the  papers  of  the  de> 
ecsscd,and  the  opening  of  the  third one,and  trans- 
mitting it  to  the  attorney,  Mr.  Bairew. 

Tha  answer  to  this  argument  is,  that  there  is  no 
direct  proof  wbatcTer  of  these  acu  being  done  l>y 
the  testator ;  and  as  to  indirect  proof,  to  infer  that 
tbe  testator  did  tbe  acts,  ia  to  assome  the  very  fact 
to  be  proved.  AH  these  letters  are  on  tbe  same 
footing,  though  the  objection  to  the  admissibility  of 
the  hut  M,  at  Orsc  aighi,  not  ao  apparent.  If  there 
were  •  ^ccifie  issue,  or  it  beeamo  material  in  any 
iatue  aa  to  the  proper^  of  tbe  deceased,  in  fais  life- 
time, n  afker  his  death,  to  inquire  whether  he  opened 
the  letters  ad  dressed  to  him,  and  communicated  one  to 
Mr.  Barrow,  it  would  be  inferred  that  Mr.  Harsden 
did  sot  but  why  wooM  it  beao  inferred!  Becausein 
•ay  inquiry  not  upon  tbe  anbjeot  of  oompetency,  it 
wotdd  be  presomed  that  he  waa  capable  of  these 
acts  of  basiitess ;  and  upon  that  ground  only.  But 
here  the  only  question  is,  whether  he  was  capable 
of  doing  thMe  acts  t  For  the  purpose  of  shewing 
hia  ct^iacity  to  make  swill,  tbe  evidence  is  offered  i 
and  to  prove  that,  a  letter  found  in  tbe  repositoty 
in  an  open  state,  with  the  iudonemem  <rf  Mr.  Bur- 
row mpoa  it,  is  produced  to  shew  that  the  teatttor 
was  competent  to  open  tbe  letter  and  to  read  it 
over  and  to  refer  it  to  bis  attorney.  If  it  be  asked 
to  use  all  this  as  indirect  evidence,  that  is,  as  an 
mference  that  he  did  the  acts,  bow  can  I  so  use  it, 
except  npon  the  ground  that  if  he  was  capable  of 
iwh  acts  of  bnainess,  it  ia  to  be  presumed  Aat  be 
■ad  not  some  one  else  did  tfaiat  hot  that  ia  to  as- 
■ome  the  degree  of  competence  which  the  facia  are 
adduced  in  order  to  prove.  Tbe  argunent,  then, 
proceeds  in  a  circle : — because  he  bad  sufflcient 
ability  to  do  these  acts  of  ordi  nary  business,  therefore 
itia  to  be  inferred  that  he  did  litem;  and  because  be 
did  them,  it  bto  be  also  inferred  that  hewas  of  suffl- 
eientabilitytodothcseacisofordinarylmsinesa.  No 
each  inference  con  he  made  without  an  anunption 
of  the  very  fact  in  question,  it  is  said  tliat  the 
other  facts  which  are  stated  in  the  bill  of  exceptions 
are  sufficient  to  raise  an  inference  of  competency 
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$mi  ikeiefere  to  prove  that  the  teilatmr  did  the  acu 

of  opening  and  deposititig  the  two  letters,  and  of 
transmittii^  the  third  to  Mr.  Barrow  :  but  that  it 
a  fallacy,  because  the  question  as  (o  lite  admis- 
aibility  of  the  evidence  is,  whether  these  psrticiilaK 
fiwis  do  tjf  thtmmtwet  conduce  to  prove  eompeteiKef 
for  in  no  other  way  are  they  receival^  in  evidence. 
Upon  the  whole,  and  under  these  circumstances,  I 
am  therefore  of  opinion,  that  all  the  three  letters 
were  properiy  reacted. 

VADttBAM,  J. — ^The  qoesUon  prososed  for  the 
eonsidention  of  tbe  Juages  ia,  whetner  the  duve 
letters  staled  in  dm  bill  of  exceptions,  or  eidier  of 
llwm,  were  properly  rejected  1^  the  learned  Jud|^ 
upon  the  trial  of  the  cause  aa  inadmissible  in  evi- 
dence. In  approaching  tlte  discussion  of  this  sub* 
ject,  alter  evenr  argument  baa  been  exbauated  both 
at  thebarofdnabMiae,and  by  my  learned  Brathata 
who  have  preeeded  me,  which  talent  or  research 
could  supply,  and  where  so  little  of  authority  has 
been  found  to  guide  our  steps,  I  should  be  without 
excuse  if  I  trespassed  at  any  unreasonable  length 
upon  yonr  Lordships'  valuable  time.  The  quesiion 
Car  tbe  determination  of  tbe  jury  waa,  whether  the 
testator,  John  Harsden,  from  bia  attunii^  to  com- 
petent age  in  the  year  1779,  was  down  to  and  at 
the  time  ctf  making  his  will  and  codicil  respectively 
in  the  years  1822  and  1825,  of  sound  mind,  memory, 
and  understanding,  and  capable  of  executing  a  will. 
8o  large  and  comprehenuve  an  issue,  embracing  a 
period  not  less  than  forty-six  years  of  the  testatmr'a 
life,  made  all  that  he  aaid,  all  that  he  wrote,  and 
every  act  that  he  did.  relevant  and  pertinent  to  the 
pioof  of  it. 

Now  it  appears  not  to  be  di^mted  that  the  lettera 
which  are  tne  subject  of  the  present  inquiry,  con- 
sidered merriy  with  reference  to  the  expressed 
opinions  of  tbe  several  writers,  are  inadmissible  in 
evidence.  They  are  not  sanctioned  by  the  solem- 
nity of  an  oath ;  th^  are  not  subjected  to  the  test 
of  croas-eiamination  i  and  they  arc  net  within  the 
bounda  of  the  great  rule  of  evidence  which  requires 
the  presence  of  both  these  circumsuocea.  Con- 
sidered therefore  aa  independent  evidence  in  the 
character  of  expressed  opinions,  they  are  liable  to 
all  the  objections  lo  which  hearsay  evidence  is  ex- 
posed. But  we  are  called  upon  to  give  them  greater 
weiglu  in  the  character  of  uia  auperadded  to 
opinion,  or,  as  it  is  expressed  by  counsel,  as  treat- 
ment of  the  teatator  by  those  wfao  knew  him.  Now 
the  term  treatment,  as  properly  and  commonly  ap- 
plied, imports  no  more  than  tbe  conduct  of  one  man 
to  another.  A  more  complex  noUon  is  involved  in 
it  wheo  used  in  its  loosest  sense :  it  then  conveys 
the  idea  of  the  acU  and  conduct  of  one  par^  lead- 
ing to  and  met  by  ihe  aets  and  conduct  of  another. 
If  the  word  treatment,  as  it  is  insisted  on  in  the 
discussion,  is  intended  merely  to  convey  the  idea 
of  acts  performed  by  those  who  wrote  tbe  letters 
expressive  of  their  opinions,  the  argument  in  favtiur 
of  their  admiasibility  has  not,  1  conceive,  bssed 
itaelf  upon  firmar  ground.  Acts  performed  by 
strangers,  exprssuve  not  merely  of  (pinion,  hat  oif 
the  strongest  conviction,  even  in  cases  where  tudi 
conviction  conflicts  alto^^her  with  the  interest  of 
the  person  entertaining  it,  the  law  will  not  allow  to 
be  presented  to  the  imnds  of  jurymen  as  evidence. 
3C 
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The;  are  merely  opiDiona  expreued  in  different 
lai^r<MSe>  iti  the  ianguage  of  conduct  instead  of  the 
language  of  words.  They  may  be  acts  involving 
a  great  sacrifice  of  penonal  interest ;  as  the  pay- 
ment of  a  policy  oFinaurance  by  an  underwriter  on 
a  marine  loss ;  and  therefore  as  moral  evidence 
they  may  be  very  cogent ;  yet  does  the  law,  more 
rigid  and  inflexible,  resist  the  weight  of  such  moral 
evidence,  although  in  the  ordinary  transactions  of 
life,  common  sense  and  experience  might  poHibhr 
yield  to  it.  As  acts  of  strangen,  the  law  regardi 
them  at  personal  admissions,  which  cannot  affect 
tiiird  parlies,  A>  the  opinions  of  strangers,  they 
bear  the  general  insufficiency  and  infirmity  of  bear- 
say  evidence,  without  any  clsim  to  the  privily 
which,  in  some  particular  subjects  of  inquiry,  is 
extended  to  that  class  of  proof.  Thus,  conceding 
in  fiivour  of  the  argument  what  is  moat  question* 
aUe,  namely,  that  a  letter  written  and  sent  implief 
an  act  performed,  as  distinguiEhed  fixim  a  decUn- 
tion  made,  yet  still  does  it  seem  clesr  that  the  acts 
of  a  person,  however  pregnant  with  opinion,  can- 
not be  offered  in  evidence  as  proof  of  the  truth  of 
that  opinion  where  the  issue  lies  between  other  par- 
ties. Such  seem  the  legal  cmise^uences  if  we  in- 
terpret the  word  treatment  as  ioiisted  upon  in  the 
argument  according  to  its  strict  interpretation, 
"  as  the  conduct  of  one  person  towards  another." 

I  think  the  case  is  not  assisted  by  such  a  view  of 
the  matter,  and  therefore  we  are  forced  into  con- 
tact with  the  other  meaning  with  which  it  may  be 
invested,  as  implying  the  conduct  of  one  person  to 
another,  leading  to  and  met  by  certain  acts  and 
conduct  on  the  part  of  such  other  person. 
And  it  must  be  confessed  diat  if  any  acts  on 
the  part  of  the  testator  could  be  proved,  either 
by  letter  or  from  other  sources,  all  declarations 
and  writings  which  tend  to  explain  such  acts 
mi^ht  be  put  in  evidence.  The  principle  then  upon 
which  alone  the  letters  can  claim  admission,  is  the 
following That  where  any  beta  are  proper  evi- 
dence upon  an  issue,  all  oral  or  written  declarations 
which  csn  explain  such  facts  may  be  received  in 
evidence.  I  have  suted  it  thus,  because  I  conceive 
that  the  decision  of  the  present  question  must  rest 
upon  this  principle.  The  rule  cannot  be  adequately 
satisfied,  nor  tu  meaning  fulfilled,  unless  we  are 
convinced  of  the  presence  of  two  condiiima : — 

First,  That  there  were  acts  which  would  constitute 
good  primary  evidence- 
Second,  That  the  oral  or  written  declarations 
throw  light  upon  and  explain  such  acts. 

Then,  in  the  first  place,  it  may  he  asked,  is  there 
My  evidence  of  acts  done  by  the  testator  upon  the 
letters  in  question,  or  any  one  of  them  f  I  am  of 
opinion  that  there  is  fsir  ground  for  such  inference. 
Certain  letters  are  found  in  a  man's  private  room, 
in  the  cupboard  of  his  bookcase,  with  the  seals 
broken,  in  company  with  other  letters,  some  of 
which  have  indorsements  in  hii  handwriting,  and 
others  of  which  have  been  answered  in  bis  band- 
writing.  Do  not  all  these  facts  conspire  to  prove, 
or  lead  almost  irresistibly  to  the .  conclusion,  that 
the  letters  in  question  had  their  seals  so  broken, 
and  were  perused  by  him.  It  has  been  argued  at 
the  bar,  that  to  raise  this  presumption  we  assume 
the  mau's  competency,  which  it  the  point  to  be 
proved:  a  little  reflection  will,  I  think,  ihew  thia 


reasoning  to  he  vidou.  In  the  fint  place,  titm 
argument  doei  not  atsume  any  competency  at  all ; 
and  in  the  second  place,  the  competency  which  ia 
inferred  ia  not  the  competent  which  is  disputed, 
namely,  thecompetency  to  make  a  wUL  Vint,  w 
do  not  assume  any  competency,  we  infer  it;  and  fee 
that  very  reason  we  do  not  assume  it  beeatne  we 
infer  it.  Nothing  is  aatiuned  which  is  not  taken 
for  granted  without  any  proo(  and  nothing  is  ia* 
ferred  which  is  ao  taken  ibr  granted.  And  1  infer 
that  the  testator  wu  competent  to  break  the  icab 
and  peruse  the  letters,  because  the  answen  and 
indorsements  to  the  odier  letters  in  bia  handwriting 
prove  him  competent  so  to  do ;  and  we  conclude 
that  he  actually  did  open  and  peruse  these  letters, 
because  the  feet  of  finding  them  opened  in  bia  ini- 
Tate  drawer,  and  in  the  ennpanj  of  letters  which 
he  must  be  taken  to  have  opened  and  perused,  for- 
nishes  cogent  evidence  that  he  opened  and  petiuad 
these.  But  we  do  not  thereby  even  infer  hint  com- 
petent to  make  a  will.  We  conclude  him  compe- 
tent to  open  and  read  a  letter,  but  that  is  not  die 
point  at  issue,  unless  these  two  cunpetencica  ire 
identical. 

The  opening  and  penning  of  a  letter  are  certainly 
acts,  and  therefore  they  stand  upon  the  tame  foot, 
iug  with  all  the  other  acts  of  a  man,  and  may  be 
properly  and  primarily  admitted ;  how  far  they  are 
valuable  elements  in  a  body  of  proof  is  another 
question  quite  distinct  from  the  present.  They  are 
acts  admissible  in  evidence  to  establish  the  point 
at  issue,  and  therefore  they  clear  the  way  for  the 
introduction  <rf  any  oral  or  written  deciaratieBn 
which  can  explain  them,  and  for  none  hotsndi  u 
do  serve  to  explain  them.  And  thus  we  arc  carried 
on  (o  the  question,  whether  the  contents  ot  the  re- 
jected lettert,  or  any  of  them,  can  throw  any  Ught 
upon,  and  explain  the  acts  so  esubliahed:  u  they 
can,  then  of  course  they  may  he  admitted ;  if  net, 
they  must  be  rejected. 

Now,  it  is  very  estential  to  bear  in  nund  what  is 
the  fact  in  evidence  with  regard  to  the  three  letters 
generally,  (for  one  of  them,  that  with  the  indorse- 
ment of  Barrow  upon  it,  may  be  considered  upon 
distinct  grounds,)  in  the  ezEmination  of  which  the 
contenU  are  called  in  aid.  The  only  fact  at  whidi 
we  have  arrived,  it  that  of  the  testator  having 
opened  the  letters,  and  probably  having  cast  his 
eye  over  the  contents.  Can  we  abed  any  new  light 
upon  this  fact  by  the  contenu  of  the  letters  t  I 
think  I  am  warranted  in  saying,  that  the  contents 
of  a  letter  cannot  tend  to  clear  up.  or  explain,  or 
give  any  stamp  of  character  to  any  act,  which  does 
not  from  its  nature  import,  that  the  party  adtng 
apprehended  or  misapprehended  its  contents.  !( 
for  instance,  a  person  baa  answered  a  letter,  the 
contents  of  the  first  letter  reflect  a  strong  l^;fat 
upon  the  second.  The  party  writing  the  answer 
must  have  had,  or  believed  himself  to  have  had. 
the  contents  of  the  first  letter  in  his  mind.  So.  if 
it  can  be  shewn  that  a  man  hat  done  any  act  in 
consequence  of  having  read  a  letter,  that  tetter  will 
be  a  very  valuable  instrument  lo  lead  the  mind  to  a 
proper  estimate  of  the  purpose  or  wisdom  of  such 
acL  In  all  these  cases,  there  is  tome  act  flowing 
from  an  apprehension  or  misapprebenaioo  of  the 
contenu  of  the  letter,  and  the  conteota  are  necet* 
sary  to  enable  w  to  fmn  a  Jadgment  of  the  aoand- 
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Dew  or  abMirdi^  of  aueh  apprehenBion.  Or  if  a 
person  is  proved  by  gestures  or  words  to  have  shewn 
certain  signs  of  passion  or  apathy  upon  resding  a 
letter  or  hearing  some  intelligence,  then  tboae 
gestures  or  words,  or  that  apparent  disregard,  will 
prove  bow  he  apprehended  auch  contenta,  and  such 
eontenta  may,  therefimi  be  received  to  lead  im  to 
an  opinion  of  his  temper  or  his  sanity.  But  in  auch 
cases  it  is  not  the  perusal  of  the  letter,  but  the  acts 
and  conduct  at  the  perusal  which  are  illustrated  by 
the  subject-matter  of  the  letter,  and  there  must  be 
evidence  of  some  such  acts  or  states  of  mind  in 
order  to  justify  the  admission  of  such  declarations. 
Id  some  eaaeii  indeed,  the  Hwro  omission  to  do 
anything  upon  the  receipt  of  intelUgence*  might 
be  proof  of  a  state  of  miml.  In  the  present  case, 
then,  there  is  no  fact  presented  to  us  but  that  of 
mere  perusal,  and  casting  the  eye  over  the  contents. 
There  is  nothing  as  appued  to  two  of  the  lettera  on 
which  we  can  fiuriy  foand  the  preaumption  that  the 
testator  acted  m  upon  aDapprelieatfoD  of  what  tbvf 
contained. 

From  anything  before  ua,  wa  eamot  emdnde 
diat  be  understood  them,  or  that  ha  mianoderatood 
them.  There  is  evidence  that  he  opened  them ;  but 
were  we  in  the  absence  of  independent  evidence  to 
assume  that  he  understood  them,  we  should  be 
perhaps  asaonring  the  queation  hia  sanity,  for 
tbey  might  oontun  a  ^seusaion  on  some  newly-in- 
vented macbineiy,  or  a  queation  of  political  eco- 
nomy, or  some  problems  in  education  generally  t 
were  we  to  assume  that  be  did  not  understand,  we 
should  be  running  into  the  contrary  extreme.  I 
am  of  opinion,  therefore,  that  with  respect  to  two 
of  the  letters,  aldioi^b  there  is  proof  of  acu  per- 
finmed  upon  them  by  the  testator,  yet  that  they 
■re  not  auch  acts  aaean  in  any  degree  be  illustrated 
or  explained  by  the  contenta  of  the  letters  them- 
selves, and  consequently  that  such  letters  are  not 
odmiuible. 

There  ia  one  letter,  however— tliat  with  the  in- 
doTMnent  of  Barrow  upon  it — produced  under  dit 
ftrent  eircumatancea,  and  on  wnich  I  thinlc  it  nay 
be  inferred  that  acts  of  a  different  character  have 
been  performed.  It  is  found  in  company  with  the 
others,  attended,  therefore,  by  the  same  circum- 
stances in  general,  but  also  besring  an  indorsement 
in  the  handwritii^  of  the  testator's  attorney.  Now, 
it  is  evident  tnm  auch  indorsemeot  that  it  waa 
pUced  by  some  one  in  the  hands  of  this  third  per- 
aoD.  The  same  preaumpUon  ia  of  course  raned 
npoD  thia  letter  aa  upon  the  other  two— namely, 
that  it  was  opened  and  perused  by  the  testator, 
and  beyond  this  we  have  the  fact  clearly  asceruin- 
ed,  that  it  went  into  the  handa  of  a  third  person. 
Ia  Dot)  then,  the  conclusion  forced  upon  us,  ibat  it 
was  the  testator  iriio  performed  thb  act  upon  the 
letter  r  and  if  so,  is  it  not  in  all  respects  such  an 
act  aa  the  contents  of  the  letter  are  calculated  to 
throw  light  upon !  It  is  very  different  from  mere 
perusal.  It  is  an  act  performed  in  consequence  of 
perusal,  and  it  necessarily  implies  that  the  testator 
undentood  ita  contenta  to  be  of  such  a  nature  aa 
that  it  would  be  discreet  and  proper  so  to  deal 
with  it.  By  presenting  such  a  letter  to  the  intelli- 
gence of  a  jury,  ne  enable  them  to  form  a  judg- 
ment whether  auch  dealing  with  such  a  letter  waa 
really  diacreet  and  {voper,  and  so  ftr  they  are 


assisted  to  an  eatimalo  of  the  teatator's  sute  of 

mind.  Tbey  cannot  pronounce  upon  the  rationality 
of  the  act  performed,  until  light  ia  thrown  upon  it 
by  the  letter  in  question ;  and  therefore  auch  letter 
falling  within  the  principle  of  a  written  declaration, 
calculated  to  explain  a  &ct  which  is  prwer  evi- 
dence in  the  cause,  was  I  conceive  admiasiue,  and 
therefore  improperly  r^eeted. 

LiTTLEDALE,  J. — The  first  question  thatariaea 
upon  these  three  letters  is,  whether  they  were 
found  under  such  circumstances  as  (hat  tbeir  being 
received  in  evidence  can  be  at  all  inquired  into. 
Tbey  were  found  in  .a  cupboard  under  a  bookeaae 
in  Mr.  Maraden's  private  room;  aplacewheiwn 
many  other  letters  addressed  to  Mr.  Marsden  were 
found,  some  of  which  were  indorsed  by  him,  and  to 
some  others  of  which  letters  in  answer  had  been 
written  by  Mr.  Marsden.  The  place  of  custody  in 
itself  seems  a  reasonable  and  probable  place  where 
■ndi  lettera  Dii^t  be  deposited ;  more  ceonot  be 
required  i  the  time  when  tbey  were  found  is  not 
neeiaely  ascertained,  nor  oould  it,  in  my  opinion, 
be  reaaonably  expected  to  have  been  aacertained 
with  more  precluon ;  and,  therefore,  I  think  the 
custody  and  time  of  flnding  anffldeol  to  let  in  fiur- 
ther  evidence. 

TaldiQ  die  lettera  collectively,  without  referaooe 
to  the  particular  eircumatancea  of  each,  it  ia  found 
tbey  are  written  by  Mends  of  hia,  addresaed  to  hin^ 
containing  expressions  towards  him  by  the  persons 
who  wrote  to  him,  which  might  be  expected  and 
ordinarily  looked  for  between  one  person  in  a 
umilar  situation  and  station  of  life,  and  another, 
upon  the  various  subjects  of  common-place  infor- 
mation, and  business,  and  of  good  feeling  and  gra- 
titude; autgects  varied  in  themselves,  and  on  taca  of 
these  the  writer  expresses  himself  in  such  manner  aa 
one  rational  man  would  express  himself  to  another. 

The  rationality  of  the  writer  is  admitted ;  that  of 
the  peraon  addressed  is  the  matter  in  dispute ;  and 
the  queation  ia,  whether  these  lettera  are  admisaiUe 
Id  evidence  for  the  purpose  of  investigating  that 
point.  Now,  the  opinion  of  the  writer,  as  for  as 
the  mere  letters  ffo,  is  in  favour  of  the  person  ad- 
dressed being  rational  and  competent  to  understand 
them.  The  letters  also  bespeak  a  private  acquain- 
tance with  Mr.  Marsden.  There  is,  therefore,  I 
■nmne,  upon  the  whole,  an  expression  of  the  o^- 
niott  of  the  writer,  who  appears,  Iw  the  lettera,  tD 
have  competent  means  of  judging  of  the  competency 
of  Mr.  Marsden  to  understaiM  them.  Suppose  the 
writer  had  addressed  a  letter  as  nearly  similar  as 
the  circumstances  would  admit  to  a  third  peraon ; 
or  suppose  he  had  met  Mr.  Marsden  in  company, 
or  in  UM  street,  and  had  addressed  the  same  lan- 
Kuage  to  him,  wd  there  had  been  no  answer  from 
Mr.  Marsden ;  or  had  addressed  the  same  observa- 
tions to  another  person ;  every  one  of  these  cases 
which  I  have  just  put  would  have  amounted  to  an 
expression  of  an  opinion.  But  would  it  have 
amounted  to  anything  but  mere  opinion  1  It  ia 
not  upon  oath.  If  a  party  were  alive  and  could  be 
crosa-examined,  he  could  be  examined  as  to  the 
ground  of  his  belief  of  the  competency.  But  let- 
ters of  this  sort  are  much  less  likely  to  express  the 
real  sentimentt  of  the  writer  than  if  written  to  a 
third  person,  aa  it  is  not  likely  that  the  writer 
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would,  in  letlen  to  the  party  hinuelf,  indicate  any- 
thing tending  to  a  doubt  of  hii  incapacity. 

It  is  laid  lobe  an  acl  dnei  and  there  are  many 
easei  vhere  an  act  done  may  have  more  effect  tliaa 
■  verbal  declaration;  but  to  have  that  efiect,  it 
■nul  be  •ometliing  done  toward*  a  matter  of  buu- 
neaa  in  progren  or  contemplatioD :  but  here,  the 
only  act  done  ii  writiogaletter,  containing  nothing 
more  tlian  an  expression  by  word  of  mouth  would 
do.  which  does  not  fall  within  the  usual  meaningof 
acta  done,  wbich  are  sometimes  made  evideooe 
wbeo  done  even  by  diird  peraons. 

But  then  it  ia  said  to  be  evidence  of  treatneot 
by  the  writer  of  the  letter.  It  does  not  appear  to 
me  at  all  within  the  meaning  of  the  eapreesiow 
treatment:  by  treatment,  I  should  understand  to  be 
meant  the  manner  in  which,  when  two  persons  are 
Jiving  in  society,  one  conduct*  himself  towards  an* 
other  in  lene  way,  ao  that  the  eondiKt  of  both 
parties  is  to  ha  considered,  and  which  may  be 
iriiewQ  by  common  instances  of  itucrconne,  or  by 
mutual  correspondence,  or  by  letters  in  wUdi, 
though  there  oe  no  mutual  correspondence,  one 
person  has  so  conducted  himself,  either  well  or  ill, 
as  to  drnir  forth  fnma  another  a  letter  expressive 
of  approbatioQ  w  disapprobation  of  the  writer,  at 
the  case  may  be  i  but  if  it  be  a  single  letter  addreat* 
ed  by  one  person  to  another,  and  the  question  is  as 
to  the  coropetenoy  of  understanding  of  the  party 
addressed,  I  cannot  consider  it  in  the  light  of 
treatment:  it  comes  to  nothing  but  opinion.  In 
that  point  of  view,  in  the  absence  of  the  power  of 
cross-sjtamination,  the  mere  opinion  of  tne  par^ 
goes  for  nothing,  and  the  only  thing  to  be  attended 
to  ia  the  manner  in  which  the  thing  done  is  acted 
upon  by  the  party  to  whom  either  Uie  letter,  or  iha 
language,  is  addressed. 

Numerous  illustrations  of  this  hive  been  given, 
which  it  is  not  neceasary  to  take  into  eonaidentiou. 
But  in  a  question  of  competence,  where  the  par^ 
who  alleg^  the  competency  is  bound  to  prove  it, 
be  must  shew  that  the  persm  hu  done  some  net 
wpon  ibia  manifestation  of  opinion,  which  indicates 
that  he  undmtanda  the  manifestation ;  if  he  does 
ao,  it  ia  admissible  in  evidence,  and  the  efiect  of  it 
will  be  left  to  the  jury.  But  unless  it  be  proved 
that  he  has  done  aometbing  upon  this  manifestation 
id  the  condust  of  other  persons  shewn  by  leum  or 
eonveisatian  or  other  things,  to  shew  that  be  had  a 
eenqietent  mind  to  umlersUBd  the  efict  of  ibem, 
then  these  opinions  or  msniCesutions  go  for  no- 
thing, and  eanwM  bs  submitied  tar  the  oonrideratioa 
of  a  jury. 

it  ia  said,  that  in  cases  of  criminal  converaation, 
leltera  found  in  the  possession  of  parties  have  been 
admitted  in  evidence.  That  is  not  a  case  of  eomps- 
tenee,  hut  to  shew  on  what  terms  die  parties  liv«d. 
So  also  in  other  eases,  letters  found  in  tbe  poseeasion 
«f  peivons  are  admitted ;  but  there  also  the  compe* 
tenee  ia  not  in  doubt,  but  the  question  is,  whether  the 
letters  shew  that  the  parties  are  concerned  in  the 
^ansaction  which  is  the  subject  of  the  inquiry.  But 
where  the  inquiry  is,  whether  the  person  be  com- 
petent or  not,  you  cannot  infer  his  competency 
from  the  possession  of  letters,  till  you  hear  that  be 
has  in  some  way  acted  upon  them  t  becauee  you 
would  then  begin  by  assuming  his  competency,  in 
order  to  j^ve  tlis  very  laet  in  issue. 


It  has  been  ssid,  that  it  b  the  practice  ^  At 
ecclesiastical  courts  to  admit  letten  eimilafly  tit- 
eumstanced  to  prove  tbe  competency  of  persons  lo 
make  a  will.  Supposing  tbe  practioe  to  be  well 
established,  and  to  be  shewn  to  have  «isied  a  con- 
siderable time,  I  shoidd  not  thfailt  we  are  therefbrs 
to  adopt  their  rule  in  the  eourtt  of  oommaa  law. 
They  nave  a  diArent  mode  of  prooseding  in  tbess 
couru. 

It  may  be  said,  that  the  mere  openiu  of  letters 
is  sufficient  evidence  of  ooapetency  to  let  tbam  in 
as  evidence :  I  think  not ;  nr  as—ming  tlMa  ta 
have  been  opened  by  Mr.  Bf arsden  Wmsdf.  Ant  is 
not  sufficient  to  shew  diat  he  undentood  then. 
And  again,  it  may  be  said,  that  aa  a  great  aaany 
letters  have  shewn  that  be  acted  upon  tbem  by 
dorsing  them,  and  that  to  other  leltera  he  bad  sent 
answers,  it  was  to  be  preanaied  that  he  understood 
llMBe  letters  also:  but  I  think  not:  and  that  every 
letter  must  speak  for  itself.  It  may  be  said,  dist  if 
there  were  twenty  letters  which  be  had  acted  upon, 
and  only  one  in  the  predicament  of  these  tioee 
letters,  that  it  sbould  be  presumed  that  he  badacted 
upon  that  one;  but  auppooe,  on  the  other  band, 
there  waa  only  one  which  he  bad  noted  upon,  and 
twenty  in  the  pndieament  of  these  tlnee,  sbould  it 
be  inferred  lliat  he  had  acted  upon  the  twan^t 
And.  therefore,  I  think  each  letter  must  be  «asw< 
dered  singly. 

After  stating  so  much  of  the  general  nature  of 
evidence  as  applicable  to  lettws  of  diis  deacriptiaa, 
I  shall  now  examine  the  parti ciiUr  letlera  arhieh 
are  the  sublet  of  your  Loidships*  question.  And 
first,  as  to  the  letter  of  Charles  Tatham.  written  ia 
1784  to  Mr.  Utfsden:  that  letter  is  written  in  a 
way  one  relative  might  be  supposed  to  write  to  sw> 
other  under  similar  circumstaaces,  a»d  doss  net 
express  any  sentimeota  which  bespeak  noy  opinioa 
contrary  to  the  competence  of  Mr.  Mirsden.  No 
indorsement  is  made  npon  that  letter  by  Mr.  Mae» 
den;  but  in  I7S7,  he  writes  to  Charles  TatbsB, 
meotioniiv  the  receipt  of  anotliar  latter  fann 
Charles  Tatham,  but  making  do  alltision  to  tbe  «ns 
in  question.  It  has  been  contended,  that  this  lettv 
is  admissible  as  hrmiag  part  of  the  corrsapaa 
dence :  if  I  could  discover  that  it  did  form  a  part 
of  tbe  correspondence,  1  should  think  it  admiastUei 
although  it  was  not  noticed  in  Mr.  Marsden*s 
latter  of  1787,  but  1  cannot  see  anything  to  indi- 
cate that  it  did  form  part  of  the  CBrreapwidef; 
snd  my  opinion  is,  that  it  oogixt  not  to  have  baea 
admitted  in  evidence.  Next,  as  to  tbe  lattar  af 
Mr.  Ellersbaw,  one  of  great  feeling  and  gratitad*, 
and  very  proper  lo  be  written  on  tbe  occasioa;  bat 
there  is  no  etidence  of  Mr.  Haradcn  having  acltd 
iipoB.  or  reeogniied  it;  and  that  wim,  I  ihsnfct 
aliotdd  not  have  been  received  in  erideooe.  As  ts 
the  letter  of  Oliver  Marton,  tfiat  is  not  indorsed  by 
Mr.  Maraden  bimaelf,  but  it  is  so  by  Mr.  Bmom, 
bis  attorney,  and  therefore  it  Is  evident  that  Mr. 
Barrow  bad  acted  upon  it.  That  is  said  to  be  as 
evidence  thst  Mr.  Uaraden  had  auihoriied  him  to 
do  so,  or  ever  knew  that  he  did,  tor  Mr.  Barvsw 
might  himself,  of  his  own  head,  luvo  opened  dM 
letter,  or  seen  it  after  it  had  been  opened  by  Mr. 
Maraden,  and  seeing  his  name  mentioned,  or  that 
he  was  alluded  to,  snd  tbst  tbe  barineas  prepsssd 
was  proper  to  bs  done,  faa  m%ht  bava  done  it,  awd 
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written  hb  bubs  upon  it,  wbfeh  iodieates  Ui 
utii^  It  it  taid,  lliat  iF  you  biftr  Mr.  Htndea 
opened  the  letrer,  and  directed  Mr.  Barrow  to  cto 
what  IB  mentioned,  you  infer  that  Mr.  Maradcn  was 
of  competent  mind  to  do  tbete  acta;  which  it  the 
very  thing  to  be  proved ;  and  that  therefore,  to 
•hew  that  be  i«  competeDi,  you  redly  infer  that  he 
u  donpeteot  i  for  unlets  you  shew  Ihtt  he  gave  the 
directioot  to  Barrow,  you  have  bo  right  to  assume 
that  be  did  m.  But  it  doet  not  appear  to  me,  that 
by  admitting  the  letter  you  do  infer  hit  competence. 
Here  it  a  letter  sddrested  to  Mr.  Martdeo,  recom* 
mending  that  hit  attorney  thould  transact  a  certain 
butinett ;  Mr.  Barrow  it  hit  attorney,  and  yon  And 
by  Mr.  Barrow's  indorsement,  that  he  had  attended 
to  ibe  directions  of  the  letter:  the  very  thing,  there- 
fore, it  done  which  was  recommeoded  by  Mr. 
Marlon  to  Mr.  Marsden. 

Suppoie  Mr.  Atkinson  or  Mr.  Watkioton  bad 
been  alive,  and  had  been  called  to  prove  that  be 
and  Mr,  Barrow  bad  a  negotiation  on  the  sutycct  of 
the  letter,  and  ibe  evidence  bad  ttmncd  then,  and 
nothing  had  been  proved  at  to  Mr.  Msrsden's 
knowledge  or  atient  to  what  had  been  done,  it 
night  ttiil  be  said  to  be  no  evidence :  but  however 
slight  the  efiect  of  the  evidence,  I  think,  as  the 
thing  wai  acted  upon  which  was  recommnided  to 
Mr.  Martden,  that  tbia  letter  ought  to  have  been 
recrivcd  in  evidence. 

Pabk.J.— I  do  assure  your  Lor^hips,  it  always 
gives  me  great  pain  to  differ  from  my  learned  Bro- 
tbert  in  point  of  law.  eepeeially  when  the  number 
differing  from  me  it  so  great  Under  tucb  circum* 
attnoes,  I  cannot  but  be  ^eatly  diffident  of  the  opi- 
nion Ifaavefimned.  My  dnliketodiflering  in  opinion 
Is  founded  upon  tbe  principle  which  hat  pervaded 
my  judicial  conduct  during  tbe  long  period  of 
twenly-iwo  years;  1  am  of  opinion,  it  it  essential 
to  tbe  due  administration  of  Justice,  and  to  the 
general  benefit  of  the  subject,  that  there  tbouU  be 
a  ttreng  desire  to  be  unanimous,  if  possible,  on  all 
ooeasiont,  bat  more  particularly  upon  points  of 
•uential  moment  to  the  interests  of  eubstantial 
jmtice.  Unfortunatriy,  tbit  case  involves  an  essen- 
tial point  of  evidence,  and,  therefore,  I  feel  myself 
rehictantly  obliged  to  declare  my  dissent  from  the 
opinions  of  to  many  of  my  Brothers,  who  have  ad" 
dretied  your  Lordships;  and  in  expressing  that 
dissent,  I  shall  endeavour  to  be  extremely  short, 
and  confine  myself  to  tbe  nyection  of  the  letters ; 
for  the  queilion  propounded  to  Her  Majesty's 
Judges,  after  stating  ah  the  bets  necetsary  to  raise 
the  question,  is  thia,  whether  the  three  letters  men- 
tioned in  the  case,  or  any  ofthem,  be  admistible  in 
evidence  on  behalf  of  the  defendant  below. 

To  that  question,  my  answer  tain  the  affirmative. 
First,  let  ua  see  in  what  place  these  lettert  were 
found.  It  it  stated,  that  after  Mr.  Marsden  died, 
many  letters,  addressed  to  him  by  vsrious  persons, 
were  found,  with  other _pa pert,  in  a  cupboard  under 
Ms  bookcase,  in  his  private  room ;  that  to  many  of 
tibese  letters,  antwert  in  the  handwriting  of,  and 
signed  by  Mr.  Marsden,  were  found ;  that  on  some 
were  hit  indoraemcnM,  and  snch  letters  were  read  t 
but  that  as  to  the  three  letters  in  qoestion,  ifaey 
stand  on  a  ^fierent  footing,  for  upon  none  of  tho 
Aras  is,  I  admit,  the  handwriting  of  the  testator 


himsdrtolisfemd.  Thsy  were,  howevsr,  fbntid  in 
the  same  eo|^MMurd,  and  it  is  only  upon  the  question 
of  place  1  sm  now  treatii^.  It  was,  however,  a  fit 
^ace,  in  a  gentleman's  own  private  room,  where  he 
was  wont  to  be,  in  which  to  deposit  letten  or  other 
papers  which  he  received  and  thought  proper  to 
preserve.  It  was  said  in  argument,  "  How  do  yon 
know  that  Mr.  Marsden  deposited  all  the  lettertf 
That  is  «  fair  observation,  and  At  for  the  consider* 
aiion  of  a  jury,  bat,  in  my  opluon.  no  ground  for 
rejection.  Bnt  1  think  the  papers  which  were  found 
in  the  same  place  fiimiah  pretumpiive  evidence 
that  diey  were  placed  there  by  the  testator,  tbnc 
being  no  fraud  stated  or  insinusted,  nor  it  there 
proof  ttiat  other  persons  were  in  the  haint  of  flrs- 
qtienting  that  room  t  indeed,  the  length  of  time 
since  those  letters  were  dated,  seems  to  exclude  aH 
suspicion  of  fhind,  tot  no  question  had  then  arisen, 
nor  for  many  yean  afterwards.  It  is  supposed 
^t  Hr.  Marsden  having  indorsed  some  of  tne  let- 
tert, is  a  decisive  reason  for  saying  that  be  never 
opened  the  letters  in  qiwstioiL  I  must  sa^,  with 
all  dsforence  lo  thoss  who  thnt  argue,  this  is  res- 
soning  against  the  osual  practice  and  habits  of 
mankind,  and  against  every  man's  persond  expe- 
rience, unless  we  sappoae  that  every  letter  he  re- 
ceived must  be  indorsed,  to  shew  it  bss  been  read 
by  him  to  whom  it  is  addretted. 

I  am  wilUnff  to  admit,  tint  if  there  bad  been 
only  a  few  letters  found  there,  and  of  recent  date, 
and  that  tbe  inquiry  as  to  tanity  embraced  only  n 
few  of  this  gentleman's  latter  years,  perhaps  I 
should  have  wavered  in  my  opinion ;  but  the  lessor 
of  the  plwniiff  htving  chosen  to  throw  the  chat^ 
of  mental  incapacity  over  tbe  whole  of  Mr.  Mart- 
den'i  lifis,  almost  A  nathnlatt,  1  think  tbit  opens  so 
wide  a  Geld  for  investigation,  tliat  it  gives  tboso 
who  contmd  fortheprodustion  in  evidence  of  those 
leuers  of  sncient  date,  a  right  to  shew  how  he  was 
treated  by  relationt,  frienat,  and  neighbours,  at 
that  time ;  and  if  the  foundation  be  thus  shaken, 
by  ahewing  that  he  waa  considered  as  sane  thirty  or 
forty  years  ago,  it  tends  to  weaken  tbe  evidence  of 
those  who  say  that  he  waa  always  an  incapaUe  man. 
If  letters  bad  been  found  in  this  depository  f^m 
Hterary  and  scientific  men,  and  addressed  to  htm, 
with  no  dotibt  of  their  authenticity,  consulting  him 
opon  some  point  of  tcience  or  literature,  I  cannot 
bring  myself  to  think  that  such  letters  (always 
gnawing  myself  against  fraud)  would  not  be  good 
evidence  to  prove  sanity :  what  effect  they  might 
have  upon  the  mind  of  a  jury  is  snother  question. 
lalmosttMnkit  waa  not  worui  while  to  insist  upon 
their  admissibility,  or  to  insist,  on  the  other  hand, 
upon  their  rejection ;  hut  here  unfortunately  we  are 
obliged  to  discuss  it.  1  admit  the  rule,  and  fiilly 
adopt  it  as  laid  down  by  the  Court  of  King's  Bench 
in  this  case,  that  it  ought  to  appear  that  some  act 
—that  Court  i^mitting  that  the  watt  set  dune  would 
be  snffleient— was  done  (qr  the  testator  with  refer- 
ence to  the  letters,  to  make  them  evidence ;  for 
such  act  could  not  be  explained  williout  reference 
to  them,  and  if  received,  no  rule  of  law  could  pre- 
vent their  being  submitted  for  the  consideration  of 
a  jury.  1  insist,  according  to  that  proposition,  that 
some  act  was  done  Inr  him  as  to  tbe  three  letters  in 
question,  but  most  dearly  as  to  one  of  them. 

Let  tu  firat  see  who  tho  writers  were:— one,  a 
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couriiii  in  a  distant  part  of  the  globe  ;  the  other,  a 
respectaUe  clergyman  whose  ministrations  Mr. 
Marsden  attended ;  and  the  third,  another  respect- 
able clergyman  resident  at  Xjuicaster,  writing  to 
Mr.  HarnleD  upon  secular  business,  bat  shewing^ 
by  his  mode  of  addressii^  him,  that  he  treated  bim 
with  familiarity  and  affection.  The  time  when  these 
letters  were  written,  one  in  1784,  another  in  1786, 
and  the  third  in  17R9,  precludes  all  idea  of  a  view  to 
a  question  which  did  not  arise  till  above  forty  years 
after  they  were  written.  It  seems  to  follow,  says 
Mr.  Stariie,  "that  all  the  surrounding  facta  of  ■ 
transaction,  or,  as  they  are  usually  termed,  the  rtt 
gut^t  may  be  submitted  to  a  jury,  provided  they 
can  be  established  by  competent  means,  and  afford 
any  fair  presumption  as  to  the  question  in  dispute  t 
for  so  frequent  is  the  &ilure  of  evidence  from  ac* 
cident  or  design,  and,  so  ^at  is  the  temptation  to 
conceal  the  trudi  and  nusr^resent  ben,  that  no 
competent  means  of  ascertaiaing  the  truth  can  or 
ought  to  be  n^ectad,  by  which  on  individual  would 
be  governed,  uid  upon  which  he  would  act  with  a 
view  to  bis  own  concerns  in  ordinary  life."  Taking 
this  rule  laid  down  in  Mr.  Starkie's  excellent  book 
to  be  a  sensible  and  well  considered  rule,  I  beg 
your  Lordships  to  take  under  your  view  whether 
competent  means  have  not  been  rejected  tending  to 
shew  the  omnions  of  those  respectable  persona  by 
whom  Mr.  Harsden  was  addressed,  and  who  treated 
him  Bs  a  sane,  and  though  not  a  bright  person,  yet 
as  a  man  competent  to  ^1  the  ordinary  concerns  of 
life.  It  seems  to  me  impossible  to  suppose  that 
persons  of  character  and  intelligence,  who  were 
well  acquainted  with  him,  wrote  to  an  incompetent 
person  such  letters  as  they  would  notbaveaddrasted 
to  any  but  a  person  whom  they  supposed  to  be  of  a 
sound  mind ;  snd  this,  covering  the  long  period  in 
which  he  is  said  to  have  been  unfit  to  associate 
with  such  men  as  his  situation  in  lifi;  entitled  him 
to  associate  with.  Independently  of  the  contents 
of  the  letters  diemselves,  which  I  shall  presently 
comment  upon,  the  leogdi  of  thna  during  wbicn 
they  have  existed,  proves  to  me  that  Mr.  Marsden 
opened  and  put  them  safely  away.  If  he  had  been 
a  weak  and  nlly  idiot,  he  might  perhaps  have 
broken  the  seal  and  thrown  them  down,  and  they 
would  hsve  been  taken  away  as  waste  paper  by  the 
dome^ics ;  but  the  seals  are  broken  and  the  lettera 
are  eareftdly  put  away  by  Mr.  Marsden  himaelf,  and 
not  deatroyed. 

Tbe  first  important  letter  is  tbe  one  written  in 
Uie  year  1784,  by  a  cousin  then  in  America,  to  the 
testator;  he  begins  and  concludes  it  with  terms  of 
grest  endearment  and  affection ;  he  gives  him  a  his- 
tory of  his  voyage,  die  state  of  the  country  in  point 
of  health  when  he  arrived  at  Alexandria ;  and 
alludes  in  general  terms  to  fau  Aiture  prospects :  in 
short,  if  the  man  to  whom  this  letter  was  written 
was  known  by  the  writer  to  be  an  idiot  from  the 
earliest  period,  the  writer  must  be  a  greater  idiot 
than  the  receiver  of  it.  But  it  is  said  there  is  no 
proof  that  Mr.  Marsden  did  anytlung  with  it.  The 
utter  was  marked  ship  letter,  with  tlw  London  post- 
nark  upon  it  1  it  was  found  open  and  in  Mr.  Mars- 
den's  depository.  Why  we  are  to  suppose  that  the 
letter  fiaund  open  in  a  man's  dnk  or  cupboard  and 
written  neariy  fifty  years  aula  lltam  awfaai,had  nei* 
ther  been  opened  or  read  by  himtdf  on  aeeount  irf 


idiotn,  I  own,  as  tbe  late  Lord  EUenboroogh  obea 
said,  I  have  not  optics  to  discover;  and  at  a  tine 
too,  when  the  litigating  party,  who  is  most  blamed 
now.  vras  then  undwbTy  too  young  to  have  been  a 
member     Ur.  naiadeQ^  bmily. 

The  lull  of  ntceptiona  then  sutet  dut,  amongst  a 
vast  varie^  in  the  same  place,  was  bund  a  draft 
a  letter  in  the  handwrinng  of  tbe  testator  to  this 
cousin,  which  though  not  an  answer  to  the  letter  I 
have  just  commented  upon,  shews  that  a  corre- 
spondence waa  going  on  between  Aese  rdatkms ; 
for  the  letter,  of  whwh  this  is  a  dtaf^  provei  dmt 
the  testator  had  reerived  anodwr  letter  from 
Charles  Tatham  in  the  intermediate  time.  "  Yob 
mentioned  in  your  letter**— therefore  that  must  be 
a  subsequent  letter  to  that  of  1784^  tor  notbii^  is 
slated  in  that  letter  of  the  things  mentioned  by  Mr. 
Marsden  in  this  draft — "  that  you  had  sent  me  a 
small  quantity  nt  dried  fruit:  I  received  uodunf 
hut  the  nwp,  for  which  I  thank  you.  Mvannthaa 
had  very  poor  health  since  you  left  Eng^nd ;  A* 
has  scarcely  ever  been  well.  I  am  in  hopes  ahe  ta 
getting  better  again ;  I  think  that  change  of  air 
and  a  journey  would  be  of  service  to  her.  We  have 
lately  had  an  account  of  poor  Mrs.  Smidi's  deadij 
she  died  at  St.  Alban's  the  7th  instant  My  aoat 
has  had  a  letter  from  your  brother  Hany ;  he  ia 
very  well.  It  is  reported  that  your  acquaintance, 
Mr.  Bradshaw,  is  going  to  be  married  to  a  Misa 
Fell  of  Lancaster;  whether  there  is  any  truth  in  it 
or  not  I  cannot  tell.  I  soppooe  you  have  received 
my  last  letter"— (therefore  he  had  written  bef<M«X 
— "  wherein  you  will  see  an  account  of  your  nitrse'fl 
death."  Now  here  is  a  letter  which  could  only  be  writ- 
ten by  a  man  of  some  intelligence,  and  contuning  a 
number  of  occurrences,  which  though  of  nomoneM 
to  a  stranger,  he  judiciously  felt  would  be  iotersar- 
ing  to  a  relation  on  the  other  side  of  the  Atlantic, 
removed  from  fais  family  and  friends. 

Tbe  next  letter  I  shall  mention,  though  the  last 
in  point  of  date,  written  thirty-nine  years 
name^,  in  1799,  Is  that  from  Mr.  BUcnhsnr.  I 
Iraow  not,  my  Lords,  what  other  men  fedt  but 
nteaking  for  myself,  I  should  say  diat  a  i>eraon  of 
the  sacred  function  writing  such  a  letter  as  1  am 
about  to  read  to  your  Lordships,  to  one  who  was, 
as  the  case  supposes,  a  manifest  idiot,  expressive 
of  such  seutimente  as  to  Mr.  Marsden's  pie^.  bene- 
ficence, and  hospitality,  nust  be  a  knave  or  a 
hypocrite,  and  a  dismcc  to  his  hoW  calling,  if  ha 
thought  him  incapafle  of  managing  his  own  worldly 
affairs,  and  this  too  at  a  time  when  Mr.  Eilenhaw 
WSB  about  to  quit  his  charge  near  tbe  testator,  and 
Gould  have  no  secular  motive  to  indace  him  to  act  the 
hypocrite,  even  if  not  restrained  by  higher  motives. 

Now,  we  are  arrived  at  Mr.  MartM'a  letter; 
and  upon  every  principle  laid  down  -by  aame  of  the 
3  udges,  and  rec<^ized  by  the  Judgea  of  the  Queen's 
Bench,  I  cannot  conceive  how  it  could  be  ngected. 
The  letter  bears  date  fifty-two  yean  ago,  namdy, 
1786.  Mr.  Marton  was  a  man  of  lam  fortune, 
and  the  vicar  of  Lancaater.  where  he  lived,  lune 
miles  from  Weiuui^^,  where  Mr.  Marsden  than 
redded;  and  ttom  what  I  knew  of  him— and  1 
knew  him  well— he  was  the  last  man  to  put  pen  to 
paper  upon  business  to  one  whom  he  must  bava 
known,  if  there  is  any  fbundation  for  it— to  tie  an 
idiot  Itbccins"I>ear8ir,''--dM«i^aninii«aqr» 
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—and  it  eoneludea  with  requeatiiv  an  antwer ;  an 
annrer,  my  Lordi,  from  a  penon  said  to  be  totally 
uoGt  to  maaage  his  afiain.  Mr.  Harton  miut  have 
been  as  msd  as  Mr.  Marsdcn. 

Well,  then,  where  is  this  letter  fbundt  In 
tame  repository,  open :  and,  more  than  thisi  the 
kuer  is  dated  20th  May.  Mr.  Marsden  ia  ad- 
dressed as  then  living  at  Wennington  Hall,  about 
ten  or  eleven  miles  from  Lancaster ;  he  mttst  have 
received  it  on  the  very  day  it  was  written,  and  he 
must  have  read  U ;  for  it  desires  him  to  order  his 
attomej  to  do  so  and  so ;  that  attorney,  Mr.  Janes 
Barrow,  afterwards  a  banister,  residii^  in  Lancas- 
ter; and  we  find  his  (Barrow's)  indorsement  upon 
it,— "20th  May  1786,  letter  from  Mr.  Marton  to 
Mr.  Marsden."  It  appears  that  Mr.  Marsden  im- 
mediately complied  with  Mr.  Marton's  desire ;  for 
on  that  very  day  it  was  written  at,  and  sent  front 
Lancaster,  we  find  it  back  wdn  in  the  hands  of 
Ur.  Banow  at  Lancaster,  no  wnibt  to  do  the  need- 
ful upon  it  t  and  that  letter  is  found  in  the  reposi- 
tory of  the  testator.  Why  is  it  to  be  suspected, 
that  some  person  at  that  distant  period — above  half 
a  century  from  this  time — opened  that  letter  and 
sent  it  to  Mr.  Barrow,  unknown  to  Mr.  Marsden, 
and  afterwards  put  it  amongst  his  papers  to  fiimish 
evidence  to  support  a  will  half  a  century  afterwards, 
and  which  will  did  not  exist  till  nearly  forty  years 
after  the  writing  of  Mr.  Marton's  letter  1  If,  then, 
this  be  too  absurd  a  supposition,  surely  here  ia 
recognition  sufficient  to  satisfy  the  requisition  of 
the  Court  of  Queen's  Bench.  Much  of  the  argu- 
ment against  the  propriety  of  admitting  these  letters 
has  turned  upon  a  variety  of  conjectures  and  sup- 
positions wholly  unfounded,  imputing  fraud  to  pep> 
sons  who  were  hardly  in  existence  at  the  time  when 
those  letters  were  written.  I  cannot  gain  sufficient 
information  about  the  practice  of  the  ecclesiastical 
courts  of  this  country,  to  warrant  me  in  drawing 
the  decisions  of  (hose  couruin  aid;  but  my  opinion, 
which  I  submit  with  all  diffidence  to  your  Lord- 
ships,  differing,  as  I  do,  from  so  many  of^ my  learned 
Brothers,  I  have  declared  upon  my  conception  of 
the  rules  of  our  own  law  in  a  case  where  no  allega- 
tion of  fraud  appears :  I  am,  therefore,  bound  to 
state  to  your  Lordships,  that  these  letters  should 
have  been  received  in  evidence ;  and,  therefore,  I 
am  of  opinion  that  the  judgment  of  tlie  Court  below 
waa  erroneous. 

TiHnaL,  CJ. — The  question  pro]^oted  by  your 
Lordships  for  the  opinion  of  HerMajes^'s  Judges 
has  been  so  fully  discussed  by  my  learned  firetliren 
who  have  preceded  me,  that  I  shall  endeavour  to 
compress  within  as  small  a  compass  as  isconsisient 
with  perspicuity,  the  reasons  nw  the  opinion  at 
which  I  nave  arrived;  namely,  that  of  the  three 
letters  embodied  in  the  question  put  to  us,  one  only, 
that  is  the  letter  written  by  Oliver  Marton  to  the 
testator,  was  admissible  in  evidence ;  and  thst  such 
letter  ought  to  have  been  submitted  to  the  jury 
by  the  lesrned  Judge  who  tried  the  cause.  I  take 
the  rule  of  the  law  on  this  subject  to  have  been  pro- 

J>erly  laid  down  by  the  Court  of  King's  Beneh  on  a 
ormer' motion  for  a  new  trial  in  this  cause ;  via., 
that  letters  written  and  sent  to  the  testator,  con- 
cerning whose  competencjr  the  inquiry  arises,  firom 
parties  acquainted  with  bun,  are  not  of  tbemselvea, 


and  without  eome  act  of  the  testator  in  respect  of 
such  letters,  admiasihie  in  evidence  to  prove  bia 
competency;  hut  that  any,  the  least  act,  done  by 
the  testator  with  reference  to  the  letters  produce*^ 
would  give  them  admitubility.  And  I  consider  the 
ground  upon  which  such  rule  ia  placed  by  the  Court 
to  be  satisfoctory,  viz.  that  auch  letters  amount  to 
no  more  than  treatment  <^  the  testator,  without  any 
proof  of  his  being  conscious  of  such  treatment,  or 
as  amounting  to  no  more  than  a  parol  conversation 
with  him,  which  ia  not  ^ewn  to  have  reached  faia 
ear;  and  Am,  to  Indicate  no  more  than  the  men 
(pinion  of  the  writer  upon  Uie  state  of  mind  of  the 
tesutor;  which  opinion  ia  inadmitrible  upon  the 
double  ground,  first,  that  it  is  not  given  upon  oath; 
and  secondly,  that  it  has  not  been  subjected  to  the 
test  of  crosa-ezaroination.  But  if  it  is  once  shewn 
that  the  lettera  were  read  by  him,  so  that  be  could 
exercise  any  act  of  judgment  t^on  their  contents ; 
or  if  it  ia  shewn  that  he  did  ezerciae  any  act  of  judg- 
ment and  reason,  as  by  mnrtriMg  them,  or  by  acting 
■pon  them ;  in  each  and  every  of  these  cases  the 
letters  are  admissible  in  evidence ;  such  evidence 
varying  in  its  weight  upon  the  subject  of  inquiry, 
acconling  to  the  degree  of  judgment  and  capacity 
which  is  imported  1^  each  acu  done;  but  all  such 
letters  being  admissible  to  the  jury,  who  will  give 
the  pnmer  a^ree  of  weight  to  the  evidence  in  each 
particuur  case.  The  question,  tlierefore,  with  re- 
spect to  the  admis«bility  of  the  three  letters  comes 
to  this ;  Is  there  any  evidence  stated  (o  us  from 
which  it  can  be  inferred  that  the  contents  of  these 
letters,  or  any  of  them,  were  ever  perused  \ty  the 
testator,  and  by  that  means  submitted  to  the  exer- 
cise of  his  understanding  and  reasoning  powers  t 
or,  Is  there  any  evidence  of  bis  dcnng  any  act  with 
reference  to  them,  which  may,  according  to  the 
nature  of  such  act,  import  the  exercise  of  a  larger 
or  smaller  extent  of  reasoning  power? 

No  doubt  appears  to  have  existed  in  the  minds  of 
any  of  the  learned  Judges  when  the  present  case 
came  before  the  Court  of  Exchequer  Chamber  as  to 
the  propriety  of  admitting  in  evidence  such  letters 
as  appeared  to  have  been  opened  and  to  have  been 
indoried  in  the  handwriting  of  the  testator  himself: 
and  the  only  ground  upon  which  such  letters  could 
be  received,  and  the  three  letters  now  under  consi- 
deration ngected,  must  have  been,  that  the  indors- 
ing of  a  letter  being  an  act  ordinwily  done  hy  the 
party  to  whom  it  is  addressed,  after  he  has  perused 
It,  and  necessarily  implying  that  he  has  mue  him- 
self so  far  master  of  the  contents  as  to  have  learned 
from  it  the  name  of  the  writer,  or  the  date  of  the 
letter,  or  both,  (at  the  indorsement  may  purport), 
there  is  sufficient  evidence  to  presume  that  the  tea- 
tator  moat  have  read  the  letter,  and  so  far  under- 
stood the  contents  as  to  he  capable  of  extractii^ 
these  particulars.  But  on  neither  of  the  three 
letters  under  investigation  is  there  any  such  indorse- 
ment ;  and  the  question  therefore  is,  whether  (here 
is  any  other  act  done  with  reference  to  them  or  any 
of  them,  which  is  capable  of  supplying  such  de- 
ficiency, and  shewing  that  he  exercised  any  juc^- 
nient  or  understanding  upon  their  contents. 

With  respect  to  the  letter  from  Mr.  Chsrles 
Tatham,  under  date  of  12th  of  October  1784,  and 
of  the  letter  from  the  Rev.  Henry  Ellershaw.  under 
data  Srd  of  October  1789, 1  see  no  circumstance 
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whatever  aUendin^f  them,  which  indicate*  any  the 
leaai  act  done  by  the  testator  respecting  them,  or 
any  the  least  proof  that  lie  exercised  his  under- 
standing or  judgment  upon  them.  They  were  never 
antwered  by  him,  so  that  thin,  the  liest  and  moat 
convincing  proof  of  liia  understanding,  is  wanting; 
they  were  never  indorvd  by  him;  and  when  so  many 
other  letters  were  found  in  the  same  repository, 
both  opened  and  indorsed,  and  these  were  not,  the 
absence  of  this  act  of  recognition,  makes  against 
dieir  admissibility.  These  two  letters,  therefore, 
do,  in  my  apprehension,  range  themselves  within 
the  class  of  letters  proved  to  have  been  written  to, 
but  not  proved  to  have  readied  the  underatanding 
of  the  testator;  and  upon  the  grotmd  above  Itatcd, 
I  think  them  inadmissible. 

But  the  letter  from  Oliver  Marton  does,  as  I  cm- 
ceive,  stand  npon  a  very  different  groundt  ftHT  as  to 
that  letter,  the  fscu  found  by  the  jury  shew  to  my 
mind,  not  indeed  by  direct  evidence,  but  by  legal 
inference  from  the  atietidingdrcumstanccs,  uatuw 
testator  did  act  upon  that  letter,  and  exercised  some 
judgment  upon  it> 

That  the  letter  reached  Mr.  Harsden  at  the  time 
it  was  written,  appears  from  iis  address  to  him  at 
Wennington  Hall,  where  he  then  rewded,  and  from 
its  having  heen  removed  with  his  other  letters  to 
Hornby  Castle,  where  he  died,  and  kept  by  him  at 
the  latter  place  in  the  same  depoutory  with  his 
other  letters  and  papers.  Thatitwascomimmieated 
to  Ur.  Barrow,  hia  attorney,  by  ammhodg,  appears 
from  the  indorsement  in  the  nandwriting  of  Mr. 
Barrow  \  aueh  indorsement  of  tha  date  of  the  letter, 
and  the  name*  of  the  writer,  and  the  party  ad- 
dressed, being  precisely  the  mode  in  which  alettet 
upon  business  would  be  marked  by  an  attorney  ia 
the  ordinary  course  after  b«  had  perused  its  con- 
tents. That  after  such  eommunicatitm  to  the  at- 
torney, it  was  retnmed  again  to  die  possession  of 
Mr.  Mataden.  is  the  fair  ufcrence  from  its  being 
fband  there  indoraed  by  Ur.  Barrowi  and  why 
should  this  letter  be  the  only  one  of  all  the  number 
which  came  to  the  bands  of  Ur.  Barrow,  except 
that  it  was  the  only  om  which  appears  by  its  con- 
tenU  wan  required  to  come  to  bis  hands  ? 

Now  the  communication  of  this  letter  to  Ur. 
Barrow  was  jaat  the  course  which,  in  the  transac- 
tion of  the  business  to  which  the  letter  related,  any 
party  to  whom  such  a  letter  was  addressed  would 
take.  The  communication  of  the  letter  to  Mr. 
Barrow  was  of  itaelf  an  intimation  to  him  to  see  the 
contents  of  it  performed ;  that  is,  to  wait  on  Mr, 
Atkinson  or  Mr.  Watkinson  to  propose  terms  of 
agreement,  or  to  settle  a  case  for  counsel.  If  no 
Enod  or  confederacy  is  to  be  imported  into  the  esse, 
and  none  can,  for  none  is  found  by  the  jury,  the 
inference  to  be  drawn  from  what  does  appear  ia, 
that  the  letter  reached  Mr.  Uarsden,  that  he  did 
what  the  letter  required  him  to  do  after  reading  it, 
and  that  it  was  returned  back  again  by  his  attorney. 

The  groond  upon  which  some  of  my  learned 
Brethren  held  this  letter  to  be  inadmissible,  when, 
upon  a  former  occasion,  the  case  was  before  the 
Exchequer  Chamber,  wai  this— diat  as  the  present 
issue  is  directed  to  try  the  competency  of  mind  of 
the  testator,  to  argue  upon  his  acting  under  the 
circumstances  supposed,  as  a  reasonable  man  would 
act,  amotmta  to  an  aiaumptiim  of  the  thing  to  be 


proved.  I  muat  confaaa  myself  not  in  any  way 
satisfied  with  the  force  of  that  olyectioii.  The  pBO* 
per  questiim  is,  aa  it  appears  to  me,  whether  a 
given  state  of  circumstances  amounts  to  and  sop* 
pHcs  the  place  of  direct  proof :  and  thai  qoestioa 
can  never,  in  any  case  depend  apon,  or  have  the 
least  relation  to,  the  form  of  the  issue  which  la 
under  investigation.  If  it  had  been  proved  by 
direct  evidence,  that  Mr.  Uarsden  bad  raceived  the 
tetter  and  opened  it,  bad  sent  it  to  his  attorney, 
and  that  it  had  been  retamed  back  from  die  at- 
torney to  him,  no  doubt  would  have  existed  aa  to 
the  admissibility  of  the  letter.  The  questissi  now 
to  be  solved  is,  whether  the  circumstances  proved, 
are  such  as  would  naturally  attend  upon  and  accom- 
pany the  fact  of  the  tesUtor's  having  acted  to  that 
•stent  upon  the  letter,  so  aa  to  afford  die  bir  and 
reasonable  presumption  that  in  fact  he  did  so  act. 

These  (acts  have  their  exbtence  and  their  neeea 
sary  relation  to  each  other,  and  to  the  thing  wUck 
is  to  be  inferred  from  them,  altogether  indepen- 
dently of  the  qnestion  with  respect  to  which  dwy 
are  Iwought  forward.  The  nature  of  the  inquiry, 
therefore,  oi^ht,  as  it  appears  to  me,  to  be  kept 
completoly  out  of  view.  The  strength  ef  the  iofar- 
cnce  depends  altogether  in  every  ease  ap«  the 
•xperienoe  we  have,  that  in  the  orainaiy  oonne  af 
the  business  of  life,  socb  and  such  facta  are  not 
found  to  exist,  without  being  accompanied  by  the 
existence  of  the  fact  with  respect  to  wbi^  there  is 
no  direct  proof.  But  to  import  into  this  cateniatian, 
the  consideration  that  the  inquiry  r^arda  a  pav- 
ticttlar  suUeel,  is  not  to  give  Um  csdinaiy  and  das 
weight  to  the  circumstances  thsmsclws,  hut  a  vsy- 
ing  and  uncertain  effect,  dependent  on  the  natnrc 
of  the  inquiry  in  each  particular  case ;  and  eoase- 
quently,  in  the  cass  before  ns,  to  hold,  that,  if  the 
inqutry  had  been  of  a  £Serent  nature  the  iofemos 
tma  toe  cireitmstances  proved  ot^t  to  be  audi  aa 
to  esuUish  Mr.  hbrsdm'a  having  aetod  with  re- 
spcct  to  diis  lettsr,  and  M  rmidcr  it  athmsmUs  m 
cvidenee,  bat  that,  as  the  issae  rebtes  to  Us  eam- 
peicney,  aueh  inference  cannot  be  made,  does  ap- 
pear to  me  to  give  a  bias  to  the  conduaioB  we  are  to 
draw  from  the  nature  of  the  qnestion,  and  in  ao  far  to 
makeanassBmptionagainsttheaaniqrofthetcstalor. 

No  aimilar  argument  has,  ae  fiur  aa  my  cgipatie— 
goes,  ever  been  sralied  widi  reflect  to  the  dcdn^ 
tions  to  he  made  from  circumstantial  evideoee  il 
the  investigation  of  any  other  queatkra ;  as  whea 
the  inquiry  turns  up<»  the  guilt  or  inuocuDcc  <t  a 
person  charged  with  any  ottease,  or  in  any  other  cass. 

I  do  not  think  it  necessary  to  make  any  coeamcm 
upon  the  assumption,  that  the  letter  in  qusitissi 
may  have  been  put  into  the  depoaitoiy  by  fraud,  ce 
that  the  indorsement  of  Mr.  Bvrow  may  have  been 
procured  by  fraud,  or  that  ihc  management  ef  the 
correspondence  of  Mr.  Marsdea  was  under  dw  csM- 
trol  of  some  third  person ;  because,  as  no  such  fasts 
are  proved,  we  have  no  right  to  suppose  dtem. 

Upon  the  whole,  I  think  the  fair  lofcrenef  to  be 
drawn  from  the  oircumstaness  whidi  aecompany  the 
letter  written  by  Mr.  Marton  is,  that  ihc  Ktter 
came  to  the  possession  of  Mr.  Marsden,  and  that 
he  acted  upon  it ;  and,  upon  this  gnmd,  I  thi^ 
that  letter  ought  to  have  been  admitted  in  evidcaes 
on  the  trial  of  the  caase. 

On  the  7th  of  June, 
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Lou  BftoobHAM,  ba  ncwliig  fbe  Hodm  to  ifinn 

the  judgmmt  of  the  Exchequer  Cbunber.  observed 
that  the  only  doubt  he  entertained  upon  the  quei- 
tioQ  arose  from  the  fact  of  the  twelve  learned 
Judges  haTit>g  been  divided  in  opinion.  He  was 
unable  to  diaiinguiBh  the  ground  taken  by  the  Chief 
Jottice  of  the  Commoa  Heaa.  who  (with  twoef  the 
other  Judges)  seemed  to  think  that  Oliver  Harton'f 
letter,  bearing  the  indorsement  of  Mr.  Marsden'a 
attorney,  Barrow,  upon  it,  had  a  belter  title  to  ad-* 
missioB  than  the  otteertwoletters.  But  this  Indorse* 
ment  merely  proved,  if  it  proved  anything,  that 
Barrow  had  bad  the  letter  in  hia  possession  and 
had  written  iDiocthing  upon  It:  ltdid  not  prove  that 
die  lealeter  had  done  any  the  slightest  act  with 
leference  to  rtie  letter. 

His  Iiordship  also  stated,  that  be  was  authorized 
b^  Lord  Lyndhurst  to  say,  that  he  had  carefully  con- 
sidered the  opinions  of  the  learned  Judgei,  bad 
read  a  note  m  the  argumenis  addressed  to  iheif 
Lordahipa  at  the  bar.  and  that  be  entlr^  cgn* 
eorred  in  eptaioo  that  the  judpaant  slmild  be 
affirmed. 

Loaa  DamiAir,  C.  J.  said,— After  all  the  const- 
deration  he  oould  batow  upon  the  question,  bis 
gpinion  still  WM,  that  the  jutonent  of  the  Cout 
below  WM  not  to  be  impeiebed.  Even  iqi^iosiiv 
that  tbeie  letters  arere  found  under  oircunuunces 
entirelj  flree  from  all  suspicion, — supposing  that 
Oey  Ind  been  addressed  to  a  person  of  undoibted 
sagacity, — they  could  only  then  go  to  prove  the 
opuiions  of  the  writers.  In  that  view,  they  would 
not  he  admissible: — d  flw/to  fortiori,  then,  lettera 
Ibond  tiiider  audi  drcumstaneet  as  appeared  In  the 
preeeat  ease,  and  addreseed  to  a  person  of  a  doubt- 
Mi  BtMe  of  mind*  ootdd  not  be  held  admissible. 

The  Lord  Chancellob  (Lord  Cottenrau), 
isnd,  that  he  had  paid  the  utmost  attention  to 
tbe  argnoienta  at  ibe  bar,  as  well  a«  to  the 
cpfaiietu  ddfvtied  by  Ae  learned  Jndgns.  Upon 
one  point  tbete  opinioni  seemed  all  to  agree— 
Uiat  the  tetters,  taken  as  mere  declarations  of 
the  partiea  writing  them,  could  not  be  received  in 
evifwnce.  Of  the  twelve  Judges  who  delivered 
tbeir  opioioBS,  three  were  for  receifring  all  the  three 
lettax*  in  question,  three  were  im  receiving  nie, 
(diat  of  Oliver  Harton),  and  us  were  of  opinion 
that  none  were  pn^rty  admissible.  In  this  latter 
•pinion  he  eniinly  eonemred.  There  was  no  ae- 
•ompanyuig  wklenee  to  shew  the  nanner  in  whieh 
these  letieis  got  into  the  place  where  they  were 
found,  and  it  was  impossible  to  supply  this  deS- 
clency,  except  by  an  inference  Uiat  womd  be  nothing 
■bertof        plete  asranption  of  the  testator^  oon- 

Kteney,  irideh  was  the  whtde  qiuation  in  listiCL 
»  indorsemmt  on  the  third  letter  was  certainly 
not  inconsistent  with  the  bet  of  the  testator's  con* 
peteocy,  but  it  was  also  perfectly  consistent  with  hia 
ineompeten^.  The  oiny  thing  that  could  render 
tfant  letter  distingnishable  firom  the  other  two,  was 
ffoaf  oC  the  teatater  having  in  eorae  manner  dealt 
with  it,  and  all  that  wa^  in  the  present  case,  pure 
assumption. 

A^paeal  ^  Iht  €mrt    MxOufMr  Gmmier 
i#nafd: 


Niw  SaaiBi,  VIL— fxcHBO. 


lOOO.  I 

May  8  •  J      **"Sf»*TTO'  ORBOOET. 

Dutress~Goodt  not  exempted. 

The  manufacturer  and  seller  of  salt 
granted  a  rent,  and  charged  it  upon  his  talt- 
worki  and  prmw$t  at  which  he  told  taU 
pubUefy  to  lUI  perMomt  who  eame  for  tU 
There  wa$  a  cut  or  canal  m  the  premitet 
communicating  with  a  piMie  navigation,  m 
which  boat*  comingfar  salt  were  accuatomed 
to  lie,  and  the  plMttiff,  an  aikaU  tnanufactu*  ^ 
rer,  tent  a  boat  to  be  laden  with  $aU,  which  he ' 
required  for  the  purpose*  of  manufacturing 
the  alkali,  and  the  boat  tying  in  the  canal 
out  of  the  plaintiff**  pottetaion,  wae  Sttrain'* 
ed  for  arreart  of  the  rent : — Held,  on  error, 
that  the  boat  wae  not  exempt  from  the  distret*. 

Error  from  the  Conrt  of  Exchequer. 
The  pleadings  in  this  case  are  reported 
in  6  Law  J.  Rep.  (n.s.)  Exch.  S4,  and  id 
1  Mee.  ^  H'eU:  633.  The  case  in  error 
waa  argued  in  Eaater  and  Midiaelmat 
TBCBtions  last,  by  Crompton,  for  piain' 
tiff;  and  IK.  H.  WtUton,  for  the  defendant. 
The  arguments  were  the  same  as  are  men- 
tioned in  the  judgments  in  the  court  below, 
and,  in  addition,  upon  die  point,  whether 
the  boat  of  the  platntiff  was  liable  to  be 
taken  as  a  distress  for  arrears  ofarent- 
charf^,  granted  by  the  tenant  of  the  salt- 
works, for  die  plaintiff,  the  following  au- 
thoritie  were  cited :  Com.  Dig.  '  Distress,' 
(B)  2,  Oilbert  on  D%*tre*K»,  41,  Kemp  v. 
Crewe*  (1 ),  S  Semnd.  3!90,  n.  7 ;  and  for  the 
defendant,  8<^ery  v.  Blgood{t):  biit  this 
point  was  not  adverted  to  in  the  judgment, 
which  was  now  delivered  by— 

Lord  Dbhuah,  C. J.— We  are  of  optnion, 
tiiat  the  judgment  of  the  Court  of  Exche- 
quer in  thia  case  ought  to  be  affirmed. 
The  rule,  is  admitted  to  be  general,  that 
all  moveable  chattels  found  upon  the  land 
chai^eable  with  a  distress,  are  primd  facie 
liable  to  be  distrained.  To  this  rule,  cer- 
tam  exceptions  have  been  established, 
seme  fbr  the  benefit  of  trade  or  husbandry, 

*  Present— Lord  Denman,  C.J.,  Williaiua,  3„ 
Coleridge,  J.,  Vaugfaan,  J.,  Bosmqaec,  aid 
Celtman.  J. 

(1)  2  Lutw.  1580. 

(S)  1  Ad.  &  Kl.  191  i  a  e.  3  Low  J.  Rep.  {ns.) 
K.B.  lAl. 

3D 
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and  loiiM  for  the  preaerration  of  the  peace : 
and  the  question  now  is,  whether  the  pre- 
sent case  &ll8  within  any  of  those  excep- 
tions, for  if  not,  the  general  rule  mast 
prevail. 

It  is  admitted,  that  there  is  no  decided 
case  which  is  expressly  la  favour  of  the 
privilege  claimed ;  and,  on  the  other  hand, 
that  there  is  none  expressly  against  it. 
Any  minute  examination,  therefore,  of  the 
various  cases  which  have  been  cited,  would 
be  an  unprofitable  occupation.  But  taking 
the  above  admission  made  in  the  court 
below,  to  be  correct,  the  burden  is  cast 
upon  the  plaintiff,  of  shewing  that  the  ex- 
emption  for  which  be  contends,  is  by  fair 
analogy  comprehended  within  some  class 
of  circumstances  to  which  the  exemption 
contended  for  has  been  conceded. 

It  is  said,  that  the  principle  of  exemp- 
tion  is  the  public  good.  But  this  is  the 
principle  upon  which  all  laws  are  profess- 
edly formed.  What  is  or  is  not  for  the 
public  good,  is  a  matter  of  speculation, 
upon  which  the.  wisest  men  may  differ, 
and  upon  which  the  Judges  are  not  at  li- 
berty to  promulgate  any  new  rule  of  law. 

That  the  particular  exceptions  specified 
in  Co.  Liu.  and  other  books,  are  piit  by 
way  of  example,  is  fully  admitted.  This 
Tery  plainly  appears  from  the  use  of  the 
expression,  "  and  the  like consequently, 
when  the  examples  specified  do  not  stricUy 
apply  to  any  particular  case,  hut  the  cir- 
cumstances of  it  are  ejusdem  generis,  the 
same  privilege  may  be  justly  cUimed. 

We  have,  therefore,  to  inquire  whether 
the  circumstances  of  the  present  case  are 
of  the  same  sort  or  kind,  as  any  of  those 
under  wfiich  the  exemption  has  been  al- 
lowed. 

Cases  in  which  goods  distrained  are 
actually  in  the  possession  of  the  owner,  and 
which  are  protected  for  the  sake  oj*  the  pub- 
lic peace,  may  be  laid  out  of  the  question. 

In  the  cases  of  yam  carried  to  a  beam 
to  be  weighed,  and  of  a  horse  lied  to  a 
mill  during  the  grinding  of  the  com  brought 
there,  the  goods  and  the  horse  appear  to 
have  been  spoken  of,  asunder  the  personal 
care  of  the  owner,  and  may  therefore  be 
classed  under  the  same  head. 

It  may  also  be  remarked,  that  the  in- 
stance of  the  horse  tied  to  the  mill,  is  not 
■  real  but  a  supposed  case ;  and  if  the  mill 


supposed  to  'be'anaded'tOj'be  taken  to 
have  been  an  ancient  mill,  at  which  dw 
party  was  bound  to  grind  his  com,  the 
privilege  may  atand  on  its  own  peculiar 
ground. 

The  acknowledged  head  of  exemption 
which  approaches  nearest  to  the  present 
case,  is  the  second  of  those  specified  by 
Lord  Chief  Justice  Willes,  in  the  case  of 
Simpson  v.  Hartopp(S),  viz.  "  things  deli- 
vered to  a  person  exercising  a  public 
trade,  to  be  carried,  wrought,  or  managed 
in  the  way  of  his  trade  or  business.  Such 
are  the  cases  of  goods  delivered  to  tradea- 
meo,  artifittrs,  carriers,  &ctors,  wharfin- 

Sira,  auctioneers,  carcasa-btttdiers,  and 
e  li^e." 

Now,  admitting  that  the  business  of  the 
salt-works,  carried  on  by  the  tenant  of  the 
land,  was  a  public  trade  within  the  meanii^ 
of  the  second  example  mentioned  by  the 
Lord  Chief' Justice  Willes,  being  open  to 
the  dealings  of  all  persons  indiscrimi- 
nately, it  is  to  be  observed  in  the  first 
place,  that  the  plaintiff's  boat  was  not 
delivered  to  the  person  exercising  that 
business.  It  was  never  placed  under  his 
charge  or  in  his  custody,  but  was  \e(t  by 
the  owner,  for  his  own  convenience,  in  the 
place  where  it  was  distrained ;  nor  wu  it 
brought  or  left  there  for  the  purpose  of 
being  taken  care  of,  managed,  or  in  aay 
way  dealt  with,  or,  so  far  as  appears,  of 
being  loaded  by  the  tenant  of  the  land. 
The  case,  therefore,  is  not  analogous  to 
the  example. 

It  is  true,  that  the  boat  was  brought  for 
the  purpose  of  trade,  and  it  was  intended 
by  the  owner  that  it  should  be  loaded  with 
salt  manufactured  at  the  salt-works  of  the 
tenant,  with  a  view  to  enable  the  plaintiff 
to  employ  such  salt  in  his  manufacture  of 
alkali :  and  it  is  very  possible  that  the  ex- 
emption of  the  boa^  from  distress,  might 
be  beneficial  to  the  trade,  both  of  the 
tenant  and  of  the  plaintiff  who  trades  with 
him,  and,  for  any tlung  that  we  know,  such 
exemption  might  be  conducive  to  die  true 
interest  of  the  landlord  also.  But  we  can- 
not, upon  such  grounds,  take  uptm  our- 
selves to  say,  in  the  absence  of  more  direct 
authority,  that  the  right  of  the  landlord  or 
other  person  entitled  to  diatrain  for  rent, 
is  taken  away. 

(3)  wales.  Sit. 
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.  Many  oth«r  cases  may  be  sui^^ted,  in 
which  such  an  exemption  may  be  tboaght 
conducive  to  the  public  good,  and  to  the 
Uiterest  of  trade.  If  a  lodger  leave  his 
ftirniture  in  apublic  lodging-bouse;  or  if  a 
farmer  having  brought  malt  to  a  brewer, 
leave  his  cart  in  the  yard,  intending  to 
bring  back  grains  or  beer,  when  ready  to 
be  loaded,  it  might  ecpially  be  contended 
that  snch  thiqgs  are  exempt  from  distress. 
But  we  find  do  authority  for  holding  that 
they  are  so.  In  the  case  of  Francis  v. 
Wyatt  (4i\  the  Court  thought  it  much  for 
the  interest  of  the  landlords  themselves 
that  carriages  standing  at  livery  should 
not.  be  subject  to  distress  for  rent;  yet, 
when  called  upon  for  a  decision,  they  did 
not  hesitate  to  pronounce  in  favour  of  the 
distress ;  there  being,  as  the  report  says, 
no  shadow  of  a  1^1  daim  for  exemp- 
tion. In  the  notes  to  ft  JS^mada-i'*  Re- 
portSf  ass,  (6),  Serjeant  Williams  says — 
"  It  seems  that  cattle  belonging  to  a  drover, 
being  put  into  ground  with  the  consent 
of  the  occupier,  to  graxe  only  one  night, 
in  their  way  to  a  fair  or  market,  would  not 
at  this  day  be  held  liable  to  the  landlord's 
distress  for  rent;"  though  the  contrary 
had  been  ruled  in  Fowket  v.  Joyce {5), 
And  in  Rede  v.  Burley{6)t  it  was  said  by 
two  of  the  Judges  (Beamond  and  Owen), 
though  denied  by  Walmsley,  that  a  horse 
which  carrieth  com  to  a  market,  and  is  set 
vp  for  a  time  in  a  private  house,  is  not 
dntrainablej  because  the  purpose  of  bring- 
inffthe  horse  was  pro  bow  piMico, 

With  respect  to  the  first  of  these  cases, 
the  cattle  may  reasonably  be  considered  as 
having  continued  in  the  possession  of  the 
drover;  and,  as  to  the  second,  that  the 
horse  was  delivered  into  the  care  of  the 
person  at  whose  house  he  was  set  up.  But 
supposing  the  cattle  in  the  one  case,  and 
the  horse  in  the  other,  to  be  privileged 
from  distress  on  the  sole  ground  of  afford- 
ing encouragement  and  protection  to  per- 
sons frequenting  &irs  and  markets,  we 
have  no  authority  to  extend  that  privilege, 
in  derogation  of  alandlord's  right,  to  mere 
customers  resorting  to  the  shop,  warehouse, 
or  manufactory  of  individuals.  Being, 
therefore,  unable  to  find  any  acknowledge 

(4)  S  Butt.  1498. 

(5)  S  L«T.  WO  ;  t.e.»  Vmt.  50. 
<6>  C».  Elia.  &50, 69& 


class  of  exemption  under  which  the  pre- 
sent case  can  be  ranged,  or  to  Which  it  can 
by  fair  analogy  be  compared,  we  diink 
that  the  privilege  contended  for  ought 
not  to  be  allow^  and  that  the  judgment 
of  the  Court  of  Exchequer  ought  to  be 
affirmed. 

Judgwtent  iffirmed. 


1 888.*     -j^  LSn  V.  LAMORUMB. 

A erion  on  the  Case — False  RepnsentaUon* 

Declaration  in  case  stated  that  the  deftn^ 
dant  sold  a  gun  to  the  jdaintiff's  father,  for 
the  use  of  himself  and  his  son  (the  plainttff'J, 
and  thai  the  defendant  fatsety  warranted  it 
to  he  a  safe  and  seeiere  gm,  whereas  U  was 
wuafe  anddangeroust  of  wJUcA  thedefendant 
hadJuUhnomledge:  and  that  theptaintif, 
confiding  in  the  said  warrantyt  did  use  the 
said  gun,  and  that  it  burst,  and  by  vuans  of 
the  premises  the  plaintiff  lost  his  hand. 
After  verdict,  held,  that  a  sm^icient  cause 
of  action  ageunst  the  defendant  was  dis- 
closed, the  damage  being  a  consequence  of 
the  fraud,  whilst  the  instrument  was  in  the 
possession  of  a  party  to  whom  the  defen^ 
dant's  representation  was  either  diremy  or 
indirectly  communicated,  and  for  whose  use 
he  knew  the  instrument  was  purchased. 

Judgment  for  the  defendant  below  being 
qfftrmed  by  a  court  of  error,  he  ie  entitled  to 
uttereet  upon  it,  by  mrtne  ^8^4  WiU.  4. 
c.  4S.  s.  30. 

Error  from  the  Court  of  Exchequer. 
(Vide  6  Law  J.  Rep.  (h.s.)  Excb.  137 ;  s.  c. 
2  Mee.  Sf  W.  519.)  The  case  was  argued, 
on  the  9th  of  January  1838.  by  Erie,  for 
the  plaintitf  in  error,  and  Bompas,  Sety. 
for  the  defendant  in  error.  For  the  plaintiff 
it  was  contended,  that  the  circumstances 
did  not  fall  within  the  principle  of  Paisley  v. 
Freeman^l), (although  so  considered  by  the 
Court  below,)  because  there  the  represen- 
ta^tm  upon  which  the  action  was  founded, 
was  made  directly  to  the  plaintiff ;  as  was 

*  FreMot— Lord  Denmso,  C.J.,  Tindal,  CJ., 
Park,  J.,  BoMnquet,  J.,  Vuighan,  J.,  Coltmu,  J., 
Utlladils.J.,  PsttMon.  J.,  WUlitM,J.,  sad  Cola, 
ridgs,  J. 

(t)  3  Tarm  Rep.  bU 
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also  tlie  case  in  other  anthorities  of  the 
■ame  dt-acriptioD.  Haycraft  v.  CreoMy  (2), 
Foiitr  V.  Charles {3)t  Corbett  t.  Brtrnnl*), 
mmphrvs  V.  Prati  (5),  PoihiU  v.  Walttr 
and  Lyde  t.  B4tnmrd{7)t  were  re* 
ferred  to. 

The  judgment  of  the  Court  was  subse- 
quently delivered  by — 

Lord  Denhah.  C.  J. — We  agree  with 
the  Court  of  Exchequer,  and  affirm  the 
judgment  on  the  ground  stated  by  Mr. 
Baron  Parke,  **  That  as  there  is  fraud,  and 
damage,  the  result  of  that  fraud,  not  from 
an  act  remote  and  consequential,  but  one 
contemplated  by  the  defendant  at  the  time, 
as  one  of  its  results,  the  party  guilty  of  the 
fraud  is  responsible  to  ihe  party  injured." 

Judgment  affirmed. 

Bait  applied  for  interest  on  the  judg- 
ment, from  the  time  that  execution  had 
been  delayed  by  the  writ  of  error,  and 
argued,  that  section  30  of  the  statute  3  fie  4 
Will  4.  e.  42.  ia  (inpn'dfhw  where  judgment 
is  given  for  the  defendant  in  error.  And 
the  Court  ordered  it  accordingly  to  be 
allowed  at  the  rate  of  4^  per  cent. 


1838*     /^^^'^^  Wtr»r  DBHAX- 

\     DAXTa;  LOWMOXa,  TSMAHT* 

Devise — Heir — Veidre  de  nmo. 

J.^  Selby  devited  properly,  which  had 
been  purchased  by  himself,  his  father,  and 
his  grandfather,  to  his  *' right  and  lawful 
htir-sa-ltuv"  (for  whom  he  directed  adoer- 
ti<e>KR|x  to  be  published, )  charged  with 
legaciea,  to  be  paid  m  twelve  months  afier 
hi*  C testator*s )  death,  and  if  no  heir  were 
found,  to  W,  L.,  on  eot^tion  that  he  changed 
his  name  to  Selby.    The  testator  had  no 

(«)  t  Ewt,  105. 

(3)  6  Bin;.  996;  B.  c.  SLiwJ.  R«p.  CP.  118; 
7  Bing.  lOdt  s.  e.  9  Law  J.  R«p.  CP.  S», 

(4)  8  Biar.  34 }  s.  o.  1  Uv  J.  Rap.  (N.B.)  CP. 
13. 

(5)  5BU.N.S.  154 

(6)  S  B.&Ad.  114;  s.e.  1  Law  J.  Km.  (ha) 

K.B.  32. 

(7)  1  M.& W.M;  s.e.5Lsw  J.  Bsp.  (na) 

Excfa.  177. 

•  Prasont — Lord  Dnumo,  CJ.,  Coleridge,  J., 
WiUiuns.  J..  P»A«,  B.,  Boll  tod,  B.,  ud  Oav- 
nsy.B. 


relatmu  efkuoima,  but  -oaemitm^  tide 
ef  Atj  vuAher  and  gramdmother,  to  whom  he 
left  legacies: — Held,  theU  the  har  tmatwm 
plated  was  net  ueeessarily  one  of  the  hktd 
of  the  Se^Sf  but  one  capable  imherilimg 
all  the  property  demsed. 

The  queOioiu  to  be  determined  wpam  the 
trial  of  a  writ  of  right  wero-~-ftret,  whether 
the  demaudant  came  within  the  terms  of  tht 
wiU,  under  wAicA  «Af  elasmed;  mmdkf, 
mhethtr  the  pe£gree  woe  pnmedt  thiiMy, 
ivAfflAcr  mjuio  Umed  if  the  tenmt  mm  ii^ 
opmiltw.  7%*  Qraiid  Aeiiaa  haairng  fbmsd 
thei^  recognition  generaUy  for  the  tenaat, 
after  a  misi&rectien  upon  the  Jbrst  ^uestiom, 
a  court  of  error  direeled  «  vnirtt  de  aovOb 

Error  on  a  bill  of  exeepdoiM  to 
ruling  of  the  Court  of  ConnDon  Phws,  oa 
the  trial  at  bar  of  thia  cause.  (Vide  4  Lam 
J.  Rep.  (h.s.)  CP.  213,  where  the  beta 
are  stated  at  lei^Ui.) 

The  exceptions  were,  that  "the  Chief 
Justice  declared  to  the  Grand  Asaiae,  that 
the  fine  levied  by  William  Lowndea,  m 
1784,  operated  «  a  bar  to  dw  elehn  irf*tbe 
demandant ;  and  that  ibe  teatatm-,  1^  the 
words,  *  my  right  and  laiHid  betr>at-law,* 
intended,  his  heir-at-lam  ^  the  blood  ef 
the  Selbys,  which  the  delnandanta  did  man 
daim  to  be ;  and  with  that  declaratioa  and 
direction  left  the  question  of  the  recognition 
to  the  Grand  Aasise,  having,  in  sndi  direc> 
tion,  stated  to  and  iiiforved  the  aaid  Grand 
Assize,  that,  to  entitle  the  deaundants  to 
a  verdict  in  their  favour,  it  was  necessary 
the  ssid  Assise  should  be  of  opinioa  that 
the  demandants  had  proved  the  deacent  oi 
the  demandant  Elizabeth,  as  tn  the  eottat 
menticmed ;  and  particularly  that  the  al- 
ibied will  of  James  Uoyd  waa  hia  gennine 
will,  and  not  a  false  or  Alwioated  iaamr- 
meat ;  but  that  whatever  opinioa  Aey 
formed  as  to  the  pedigree,  aiill,  by  reaam 
of  the  points  Uw  aforesaid,  their  recog- 
nition oi^ht  to  be  for  the  tenant;  and  the 
said  Grand  Assise  thereupon  found  a  ver- 
dict for  the  said  tenant ;  but  upon  bemg 
m]uested  by  the  said  Chief  Junieeto  say, 
first,  whether  tbey  found  that  the  deman- 
dant bad  established  her  descent,  as  in  the 
ayid  count  nsntiwMd,  they  declared  that 
they  could  not  agree  upon  that ;  but  that 
they  found  a  verdict  for  the  tenant  goie- 
rally. 
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Tfa«  toe  Mi  wxipatd  the  lltb  of  May 

^  If.  FT.  FoUettt  for  the  denMndants, 
argued,  fint,  that  tkere  wai  nothing  in 
will  to  jastify  the  introduction  of  the  words, 
*'  of  the  ftlood  of  the  Selbys,"  ader  the 
Words,  "r^bt  and  lawful  heir;"  and  se- 
condly, that  the  fine  was  not  operative, 
because  there  was  no  disBeisin  by  William 
Lowndes,  no  entry  by  him  with  the  animu* 
of  oHster  towards  the  rightful  owner  {  and 
there  is  a  known  distinction  between  ad- 
terse  potsession  and  disseisin — Co.  Lift. 
Ifi86,  Jerritt  t.  WMre(I),  TayUtrv.  Horde 
(ex  Dm  t.  Oregory  (8),  Doe  t.  Perkmt  (4), 
/>eev.  /)«nt(5)>  Moreover.the  qneatioa, 
nether  aneh  an  entry,  under  a  decree  of 
ihe  Court  of  Chancery,  was  with  the  in- 
tention  to  oast  the  rightful  heir,  should 
have  been  left  to  the  jury ;  and  lastly,  the 
fine  waa  bad,  being  levied  in  the  wrong 
name. 

R.  V*  RichartUt  for  the  tenant,  argued 
from  the  will  generally,  that  an  intention 
ID  benefit  the  heirs  of  the  blood  of  the 
Selbys  might  be  gathered ;  that  in  the 
eases  dted,  the  conusor  came  in  by  a  right- 
ful poasession;  but  that  William  Lowndes, 
before  the  fine  waa  levicd.was  id  by  wrong, 
there  being  a  rightful  heir,  and  the  ap- 
pointnient  of  the  Conn  at  therein,  was  eon- 
aeqoenc  upon  each  poaaeasion ;  that  it  was 
probable,  and  waa  not  denied,  that  Lowndet 
had  acquired  the  name  of  Selby  by  repu- 
tation, whidi  would  be  sufficient  to  sustain 
the  fine ;  snd  that  the  objection,  that  the 
qaality  of  Wm.  Lowndes's  posseesion  was 
tu>t  lef^  to  the  jury,  should  have  been  made 
at  the  time,  and  was  afterwards  too  late. 

On  the  11th  of  May  1838— 

Pakkb,  B.  (in  the  abaenee  of  Lord 
Denman,  C.J.)  delivered  the  judgment  of 
Ae  Court. — ^I'his  was  a  bill  of  exceptions, 
tendered  to  the  Judgea  of  the  Court  of 
Common  Pleas,  upon  the  direction  of  the 
Lord  Chief  Justice,  in  a  writ  of  right,  tried 
at  the  bar  of  that  court. 

In  the  view  which  we  take,  it  might  not 

(i)  SPri.575. 

(8)  1  Bun.  60;  1.  0. 1  14.  K«a.  143. 
(S)  S  Ad.  &  El.  14  i  ■.  0.  4  Law  J.  Rep.  (a^) 
K.n.  19. 

4)  3  Mo.  &  Sc.  S71. 
3)  lCir.lePay.l30. 


be  necessary  for  ns  to  expms  a  decided 
opinion  upon  all  the  points  submitted,  aa 
on  one  abort  ground  we  think  there  roust 
be  a  centre  de  novo.  But  as  the  same  points 
will  probably  arise  again  for  discussion, 
and  as  they  have  been  fully  argued  before 
us,  it  may  be  expedient  for  the  parties, 
and  not  improper  for  us,  to  express  at  once 
the  opinion  we  have  formed  upon  diem. 

Both  parties  claim  under  the  will  of 
Thomas  James  Selby,  who  died  in  1772. 
The  demandant,  Elizabeth  Davies,  as  the 
heir-at-law  therein  described,  and  the  te- 
ntmtastherepreaentativeof  Wm.  Lowndes, 
the  devisee  expressly  named.  The  tenant 
finrtber  insisted  upon  the  effect  of  a  fine, 
with  proclamations,  levied  in  1784,  to 
which  k  was  objected,  by  the  defendants, 
that  it  waa  inoperative,  because  the  conu- 
sor had  no  freehold  in  die  land  at  the  time 
of  levying  it;  and  also,  because  he  had 
not  levied  it  in  his  true  name.  The  cause 
was  decided  in  the  court  below  upon  two 
points  involved  in  this  statement,  the  con- 
struction, namely,  of  the  devise,  and  the 
force  of  the  fine ;  and  the  Grand  Assize 
has  come  to  no  finding  upon  the  proof  given 
by  the  demandant  Elizabeth,  in  support  of 
her  pedigree. 

By  the  IhU  of  exceptions,  the  deman- 
dants now  object,  in  the  first  place,  that  s 
wrong  construction  has  been  put  upon  the 
devise,  the  terms  of  which  are  as  follows : — 

"  Next,  1  give  and  devise  to  my  right 
and  lawfbl  beir-at-law,— for  the  better 
finding  out  of  whom,  I  direct  adverttse- 
menu  to  be  published  immediately  after 
my  decease,  in  some  of  the  public  papers, — 
all  my  manors,  with  the  rights,  members, 
and  appartenances  thereto  belonging;  also, 
all  my  capital  messuage,  known  by  the 
name  of  Whaddon  Hall ;  and  also  divers 
parcels  of  land,  enclosed,  ari^le  and  mea- 
dow, situate,  lying,  and  being  in  the  parishea 
aforesaid,  with  all  appurtenances  thereto 
belonging;  also,  all  my  chase,  known  by 
the  name  of  Whaddon  Chase,  with  all  the 
deer,  scril,  grotmd,  t<^etber  with  timber 
and  wood  growing  thereon ;  also,  all  cop- 
pices of  wood,  being  part  of  the  aame 
chase;  also,  all  that  parcel  of  land,  known 
by  the  name  of  Whaddon  Park ;  also,  all 
my  other  farms,  roessuages,  lands,  heredi- 
tamenta,  and  premises,  situate,  lying,  and 
bting  in  the  several  pariahes  of  Wluddon 
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and  Nash,  Great  Horwood,  Little  Hor- 
wood,  Single*  Bowagh  Toitenhoe,  otherwise 
Totnalt,  Slienley,  Mursley,  and  Shaldon 
and  Btetchley,  in  the  county  of  Bucking- 
ham, with  their  and  every  of  their  rightai 
membera,  and  appurtenances ;  to  hold  the 
aforesaid  manor  of  Whaddon  and  Naah, 
capital  messuage  and  messuages,  farms, 
landa,  tenements,  and  hereditaments,  &c., 
with  their  rights,  membeni,  and  appurte- 
nances, as  before  mentioned,  to  my  heir- 
at-law,  his  heirs,  executors,  administrators, 
and  assigns  for  ever,  subject  to  and  charge- 
able, nevertheless,  with  the  payment  of  all 
my  just  debts,  funeral  charge*,  bonda,  an- 
nuities, and  all  legacies  hereinafter  men- 
tioned." The  testator  then  proceeds  to 
gjve  a  great  number  of  legaciea,  and  amoi^ 
others,  1,000^  to  his  cousin,  Temperance 
Bedford,  miniater  of  Shambriwke,  in  Bed- 
fordshire ;  l,000j.  to  Elisabeth  Page; 
1,000/.  to  Mr.  Franklin,  and  so  on;  which 
legacies  he  orders  and  directs  to  he  paid 
by  his  heir-at-law,  within  twelve  months 
aAer  his  decease :  and  then  he  proceeds  to 
say,  "But  should  it  so  happen  tbat  no  heir- 
at-law  is  found,  I  then  do  hereby  consti- 
tute and  appoint  William  Lowndes,  Esq., 
of  Winslow,  in  the  county  of  Buckingham, 
and  now  major  in  the  militia,  my  lawful 
heir,  on  condici<m  he  change  his  name  to 
Selby;  and  I  give  the  estatea,  and  all  the 
manors  before  mentioned,  together  with 
all  ri|^ta,  hereditamenta,  members,  and  ap- 
purtaiances  before  mentioned,  to  the  efore- 
aaid  William  Lowndes,  subject  to  and 
chai^eable  nevertheless  with  all  the  lega- 
cies, annuities,  debts,  funeral  chargn,  and 
other  charges  before  mentioned." 

I  believe  it  is  not  necessary  to  read  any 
more  of  the  will  than  the  portion  I  have 
already  read.  Upon  these  words,  the  con- 
struction put  by  the  Court  below  was,  that 
the  "right  and  lawful  heir,"  meant  the 
right  heir  of  the  testator,  being  also  of  the 
blood  of  the  Selbys,  which  the  demandant 
Eliiabeth,  who  claimed  through  the  wife 
of  the  great-grandfaUier  of  the  testator, 
did  not  all^  herself  to  be.  Upon  con- 
sideration, we  are  of  opinion,  that  this 
construction  is  not  warranted  by  the  true 
principles  of  legal  interpretation,  the  pro- 
vince of  the  Court  being  simply  to  ascer- 
tain the  intention  of  the  tesutor  from  what 
be  has  written.    It  has  no  right  to  add  to 


or  detnet  from  his  language  t  bnt  audi 
matters  only  as  are  absolutely  neceaaary  to 
give  that  language  its  full  operation,  and 
which,  therefore,  may  be  considered  as 
tacitly  part  of  It,  the  Court  may  imply. 
If  the  Court  steps  beyond  tbat  line,  if  it 
adds  any  qualification  or  restriction,  not 
strictly  necesaary  to  give  the  worda  of  the 
devise  their  full  operation,  and  travela  out 
of  that  line  of  interpreution,  it  aubatitntes 
a  new  will ;  if  merely  on  probable  grounds, 
or  a  moral  belief  that  the  testator  intended 
something  which  is  neither  expcesaly  nor 
impliedly  written,  we  require  further  from 
audi  claimant,  that  he  should  alao  shew 
himself  to  be  of  the  blood  of  the  Selbys, 
we  impose,  an  additional  term,  which  tbs 
teautor  has  not  expressed,  and  whidi,  at 
most,  we  only  conjecture  him  to  have 
wished  to  impose,  from  probaUe  inferenfcs 
drawn  from  other  parts  of  the  will.  If  the 
demandant's  pedigree  be  truly  suted,  she 
has  every  qualification  expreascd  or  oeeea* 
sarily  implied  in  the  devise.  In  the  preaent 
case,  there  are  drcumatancea  frmn  whidi 
it  may  be  clearly  inferred,  that  the  testator, 
by  the  term,  "right  and  lawful  heir-at- 
law,"  meant  not  any  one  who  should  be 
heir-at-law,  but  such  heir-at-law  as,  but 
for  the  will,  would  have  inherited  the  whole 
of  his  property,  whether  pvohased  by  hint- 
sel^  his  father,  or  grandfather  ;  and  that 
no  one  can  claim  ui^er  the  deviae  wbo.has 
not  this  qualification.  To  that  extent  w« 
agree  with  the  decision  of  the  Court  of 
Common  Pleas.  The  demandant's  heirship 
will  apply  itself,  if  we  may  so  speak,  to 
each  class  of  the  property  indifferently. 
The  only  objection  to  her  claim  is,  that 
she  is  not  of  the  blood  of  the  Selbya ;  but 
the  testator  has  not  required  that  in  terms, 
nor  is  it  a  necessary  imfdieatim  from  Im 
language. 

The  cases  of  Doe  v.  Limndet  (G),  in  the 
Court  of  King's  Bench  and  the  Court  of 
Common  Pleas,  in  the  time  of  Lord  Mana- 
field  and  Lord  Loughborough,  were  na- 
turally preaaed  upon  us  in  Ae  argument. 
We  entirely  eonenr  in  the  decisioas  there 
pronounce^  and  in  the  general  reaaoaing 
on  which  they  proceeded;  but  it  was  un- 
necessary there  to  decide  the  point  now 
presented  for  judgment.   The  lessors  of 

(6)  lBiv.N.c!.«ao,«tt. 
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die  phintiff  in  neitber  caw  ntisBed  tlw 
neeesiary  reqnisiteB  of  the  devise.  They 
could  not  have  inherited  all  the  property. 
Upon  a  careful  perusal  of  the  language 
owd  by  those  distinguished  Judges,  it  will 
appear  thdt  the  capability  of  taking  all  the 
property  as  heir,  was  the  leading  principle 
on  which  they  proceeded  ;  and  any  ex- 
pressions importing  beyond  this,  that  the 
heir  must  be  of  the  Selby  blood,  were 
either  used  somewhat  loosely,  as  being  of 
equivalent  import,  or  certainly  they  were 
extrajudicial. 

The  inferences  to  be  drawn  from  the 
&ct,  that  the  testator  did  not  know  the  per- 
son  whom  he  intended  to  take  as  heir,  and 
that  he  did  know,  and  has  benefited  by  his 
will  persons  who,  in  a  certain  sense,  might 
be  his  heirs,  are  equally  favourable  to  the 
construction  which  we  put  upon  the  devise, 
as  to  that  given  it  by  the  Court  below ;  while 
the  circumstance  that  he  requires  the  de- 
visee Lowndes  to  take  the  name  of  Selby, 
raises,  at  most,  but  a  weak  probability  in 
fiivour  of  the  latter  construction ;  for  the 
heir  might  well  be  of  the  blood,  and  yet 
not  bear  the  name  of  Selby.  The  grounds, 
however,  on  which  we  proceed,  would  pre- 
clude us  from  being  governed  by  merely 
probable  inference,  even  of  mtich  greater 
wevht. 

We  therefore  think,  that  this  first  ground 
of  the  bill  of  exceptions  is  sustained.  But 
this  construction  of  the  devise  would  hsve 
been  wholly  unimportant,  and  would  not 
have  been  a  ground  of  awarding  a  venire 
de  novo,  if  the  fine  levied  in  1784  were 
operative,  and  the  questions  arising  upon 
it  had  not  only  been  properly  submitted 
to,  but  decided  by  the  Grand  Assize.  The 
objections  made  on  the  argument,  as  to 
the  validity  of  the  fine,  were  three : — first, 
that  the  conusor  Lowndes  liad  no  estate  of 
freehold  at  the  time  of  levying  it ;  secondly* 
that  it  was  void,  as  not  having  been  levim 
in -the  true  name  of  the  conusor;  and 
tlmdly,  that,  at  all  events,  these  questions 
shoiira  have  been  submitted  to  the  Grand 
Assize,  it  appearing  according  to  the  form 
of  the  record  at  that  time,  as  ifit  hnd  been 
laid  down  as  a  matter  of  law,  upon  the 
facts  stated,  that  the  fine  was  a  conclusive 
bar ;  and  after  the  argument,  and  on  a 
careful  eonaideration  of  the  case,  we  were 
disposed  to  yield  to  the  last  objection,  so 


ftr  as  .relates  &>  th«  queation,  as  to  tlie 
nature  of  the  conusor's  possession,  and  to 
think,  that  although  the  circumstanceo 

stated  in  the  bill  of  exceptions  furnished 
abundant  evidence,  from  which  the  Assize 
might  have  found,  and  ought  to  have  been 
strongly  advised  to  find,  (hat  Lowndes  was 
in  possession  at  the  date  of  the  fine,  claim- 
ing in  his  own  right,  and  as  absolute  pos- 
sessor against  all  the  world,  yet  still  that 
this  was  a  fact  to  be  decided  by  the  Assize, 
and  had  not,  as  appeared  by  the  record, 
been  submitted  to  them;  though,  if  the 
report  of  the  case  in  I  Bh^.  N.C.  617,  is 
accurate,  the  question  had,  in  truth,  been 
most  accurately  left  by  the  Lord  Chief 
Justice.  The  exception  Aat  the  fine  was 
not  levied  in  the  true  name  of  the  conusor, 
appeared  to  us  to  be  so  framed  as  to  raise 
a  question  of  taw  only ;  namely,  whether 
the  fine  was  invalid,  because  it  was  not 
levied  in  the  true  ciiristian  and  surname  of 
the  conusor,  although  it  was  levied  in  the 
name  which  he  had  then  assumed  and  used, 
and  by  which  he  was  known.  In  that  point 
of  view,  we  thought  the  objection  was 
clearly  invalid,  for  the  fine  may,  without 
doubt,  be  levied — nay,  will  most  properly 
be  '-levied— in  the  name  by  which  the  co* 
nusor  was  known  at  the  time,  although  no 
royal  licence,  or  formal  authority  to  ehange 
the  name,  had  been  procured.  Since  the 
argument,  however,  the  record  baa  been 
amended  byorderof  theCourtofCommon 
Pleas ;  and  the  objection  to  which  we  were, 
disposed  to  yield,  that  the  question,  as  to 
the  character  of  the  possession,  had  not 
been  lefl  to  the  Grand ,  Assize,  has  been 
entirely  removed ;  but,  unfortunately,  there 
is  still  a  diflRculty,  which  appears  to  us  to 
be  insuperable.  The  Assize  'have  found 
their  recognition  generally  for  the  tenant, 
and  we  cannot  assume  that  ihey  bavedecided 
in  his  favour  the  question  so  left  to  them.- 
They  may  have  found  their  verdict  upon* 
the  direction  of  the  Lord  Chief  Justice  as 
to  the  construction  of  the  will,  as  they  were 
bound,  according  to  that  direction,  to  have 
done,  whatever  their  opinion  might  have 
been  on  the  question  as  to  the  fine ;  for- 
he  stated  to  them,  that  the  tesutor,  by  the 
words,  "my  true  and  rightful  heir-at-law," 
intended  his  heir-at-law  of  the  blood  of  the 
Selbys,  which  the  demandant  did  not  claim 
to  be ;  and  that,  by  reason  of  that  point 
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of  law,  a«  well  as  the  bar  from  the  fine, 
tbi-ir  recognition  ought  lo  be  f<>r  the  tenant. 

As  we  are  unanimouily  of  opinion,  for 
the  reasons  above  given,  that  this  direction 
was  wrong,  we  are  under  the  necessity  of 
awarding  a 

Venire  de  noeo. 


1837.  1 
June  13.»J" 


ALSTON,  CLSKK  0.  ATLAT. 


JdvowMon— Tithes—Right  of  Next  Pre- 
sentation. 

Where  the  incumbent  of  a  living,  under 
the  value  of  81.  in  the  king*t  books,  accepted 
a  second  Hping,  with  a  cure  of  souls,  and  the 
patron  afUr  that  told  the  advowtoa  of  the 
first  lining : — Held,  that,  upon  institutiom  to 
the  second  living,  the  Jirst  was  void,  as  to  the 
patron,  and  that  he  eoidd  not  deat  wUh  tka 
fallen  right  of  presenta^mtt  smd  that  if  did 
not  pass  to  tke  pmvkaser  o/*  tke  adeomson* 

Error  upon  a  judgment  in  the  Court  of 
King's  Bench,  reported  in  S  Law  J.  Rep* 
(11.8.)  K.B.  842.  and  also  6  lies.  ^  Man. 
686.  The  special  case,  as  there  set  forth, 
was  turned  into  a  special  verdict,  and  was 
argued  in  Easter  vacation  1 837  by — 

fVightman,  for  the  plaintiff ;  nod 

Tomiinson,  for  the  defendant. 

In  addition  to  the  cases  adduced  bcfor* 
the  Court  of  King's  Bench,  Bmnt's  £ccir- 
siasiicai  Lam,  tit.  <  Plnrdiily,*  and  2  RoU^s 
Jbridg,  fL  6,  were  cited  for  the  plain- 
tiff; and  i^MM  V.  and  fiefAomv. 
Gregg{i),  fyi  the  defendant. 

Cur.  mdv.  mift. 

And  now  the  judgment  of  the  Court  was 

delivered  by — 

TiNDAi.,  C.  J. — This  is  an  action  of  debt 
on  the  autute  2  &  S  Edw.  6.  e.  18,  for 
treble  val^e  of  tithes  not  set  out,  brought 
by  the  rector  of  the  parish  of  Cowsby,  in 
the  eounty  of  York,  against  the  defendant, 
'  a  land-owner  in  the  aame  parish.  The 
defendant  pleaded  the  gaieral  issue— nil 
dobet.    Upon  the  trial  of  the  canae,  the 

•  Freunt— TtDdal,C.J..P*rk«,B.,B<^Dd,B., 
BouDquet,  J.,  Gorney,  B.,  mod  CoUmsD,  J. 

C 1 )  9  B.  &  C.  245  i  s. c.  7  Lmw  J.  R«p.  K. B. Si6. 

(ff)  10  Biog.  3W;  ».e.5  Ltw  J.  Rap.  (m.s.) 
CP.  Ml. 


jury  found  a  special  verdict. — fAAer  read* 
ing  it,  his  Lordship  proceeded :]  It  is  to  be 
o^rved  that  this  special  verdict  does  not 
find  that  the  plaintiH'  was  presented  to  the 
Uving  of  Cowaby  by  his  brother  Justinian, 
nor  that  he  was  presented  to  that  of  Oddl 
by  the  same  brother,  nor  that  the  patnm 
bad  knowledge  of  Use  iaatitation  or  mdofr- 
tion  of  the  pUiatiff  to  die  seeoad  livii^,  at 
the  time  he  conveyed  the  advowson  to  Mr. 
Uoyd.  The  question,  therefore,  which 
arises  upon  thia  record  is,  whether,  when 
an  incumbent  of  a  benefice  under  valae 
hat  accepted,  and  been  instituted  and  in- 
ducted to,  another  benefice  with  cure  of 
souls,  the  right  of  presentation  whidi  ao- 
crues  thereby  to  the  patron,  be  auignable 
by  law  to  another.  Hiat  the  advowsoa 
itself  is  assignable,  there  is  no  doubt.  The 
points  to  be  decided  are,  firat,  whether  the 
then  exttting  r^t  of  presentment  be  as- 
signable ;  aeeondly,  whether  the  want  of 
knorwledge  of  the  patron,  at  the  time  of 
transfinr,  of  the  fiwt  of  ecssion  makes  smf 
difference.  If  the  right  of  presentation 
was  not  under  these  circumstances  ass^a- 
able,  Mr.  Uoyd  had  no  rq^ht  to  preaent  his 
clerk ;  and  the  plakitiff  below  (not  hani^ 
been  deprived,  and  no  new  eterir  having 
been  presented)  is  still  incumbent,  and  still 
legally  entitled  to  the  tithes — see  AeAe'x 
jiiridg.  861,  pi.  6;  IfataiMi'i  Complete 
/■oimoeM,  8,  mad  some  other  anthontiea. 
Upon  a  careful  investigation  o£  the  aatho* 
vitiea,  we  have  come  Urthe  condoaion,  that 
the  judgment  of  the  Court  of  King's  Beach 
ia  erroneous,  and  that  the  aame  must  ho  re< 
voraed.  Th8reiaDoqiicstioD,batd»tifihe 
beaefiee  be  aeto^ly  void  by  death  of  die 
incumbent,  by  his  resignation,  or  depriva- 
tion, or  byceaaiotttmderthe  XI  Hen.  8.  c.  13, 
orbyd^privation,a»islaid(lowninCro.£iis. 
811,  the  right  to  present  upon  that  avosd* 
ance  is  net  capable  of  being  traniArred, 
either  alone  or  with  the  entire  advowaon. 
It  is  a  personal  r^ht,  or  interest,  severed 
from  the  advowson,  vested  in  the  {>erson 
who  was  the  patron  at  the  time;  it  is  a 
chose  in  acticm,  which  is  not  as^gmUc^ 
and  which  is  designated  in  the  books  by  a 
great  varie^  of  names,  all  indicata^  iia 
personal  and  inaltMaUo  quality.  See  casaa 
eoUected  in  Mirehomse  v.  RmmM  (8).  The 

(8)  8  BiuK.51«. 
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fratiMi,  diaBefi»t,«t  whether  Uw  right  to 
pnwnt,  otned  by  the  ceinon  in  thu  cue, 
me  a  duttel  diieniiexed  from  the  advow* 
•aBtia  the  pereon  of  Mr.  Jiutiiiian  Alston, 
before  the  tranefer  to  Uo^,  or  not?  Kit 
wait  it  'COuM  not  be  aesigned. 

There  it  no  doubt  but  that  this  right  of 
praaentation  accrued  by  the  canon  law— 
namely,  the  ibnrth  Connoil  of  Lateran;  but^ 
it  ie  ^nitc  -dear  that  this  eanon  baa  been 
recognized  in  this  country,  and  become 
pert  of  the  common  law  of  the  land.  The 
point  to  be  decided  is,  what  is  the  nature 
of  the  right  given  by  that  canon  to  the 
patron?    Is  it  an  immediate  right  of  p*e- 
■entation,  in  the  then  patron,  whenever  ha 
chooses  to  exercise  it,  whhovt  doing  eny 
dung  previously,  to  avoid  the  interest  of 
the  urn  inomnhmtl  or  is  it  only  a  right  to 
avoid  that  interest  by  eome  aet,  and  then 
to  preasnt,  or  to  avora  by  die  act  pre- 
sentation oidy,  per  «e,  such  interest  1»ing 
valid,  and  the  church  fall  as  to  the  patron 
in  the  meantime?    If  the  former  be  the 
true  answer,  then  we  conceive  that  such 
r%ht  is,  like  every  other  vested  and  com- 
plete right  of  presentation,  a  personal 
thing,  incapable  of  transfer.   If  the  latter, 
it  is  {HTobable  that  the  right  would  pass 
with  the  advowson  to  the  new  patron. 
Now,  although  the  books  use  great  varie^ 
of  eoKpression  vpoa  this  subject,— in  some 
easo,  the  benefice  being  said  to  be  void,  in 
others  wiuf  as  to  the  patron,  for  his  benefit; 
m  others  (of  a  comparatively  recent  date) 
to  be  vMdMe, — yet  m  none  is  it  intimated 
that  the  patnui  has  not  att  immediate  right 
to  present,  as  to  a  void  chordi,  without 
doing  any  farther  aet,  in  order  to  make 
audi  presentation  valid ;  and  the  substance 
of  the  authorities  is,  that  he  baa  a  complete 
right  «pOR  ceMtoa,  by  institution  to  a  second 
benefice,  bat  does  not  I<tte  his  right  by 
lapse,  till  sentence  of  deprivation,  and  no- 
tice by  the  bishc^,  or,  at  least,  till  notice 
from  the  bishop,  from  whidi  time  the  six 
months  begin  to  run. 

We  propose  to  take  a  short  review  of 
these  authorities.  The  foarth  Council  of 
Lateran  ii  to  this  effect :  **  Qaicunqoe  re- 
oiperetaliquod  beneficium,habentemcuram 
animartun  annexam ;  si  priiis  tattm  bene- 
fieium  obtimierit,  eo  sit  ipso  jure  orivatus ; 
et  si  forlg  illud  retinere  contenderit,  alio 
etiam  spolietur."  The  iair  constrnciion  of 
Naw  Ssaus,  VII.— EzcHSQ. 


the  worda  of  the  canon  is,  that,  upon  accept* 
aace  of  die  actomd  benefice,  the  cwrk  shall  be 
deprived  of  the  first,  by  die  law  itsdf  {jure 
^pio),  wkhontany  aoioal  sentence  ofdepriva- 
Uon,  and  the  patron  may  dien  fiiiriy  present 
his  clerk,  without  any  other  act  to  be  done, 
ae  on  a  deprivation.  The  presentation 
itself,  it  will  be  seen,  afterwards  operates 
in  the  nature  of  a  general  sentence  of  de- 
privation; and  that  this  is  the  true  con- 
struction of  the  canon  is  confirmed  by 
many  authorides,  to  which  we  will  now 
advert. 

One  of  die  earliest  cases  upon  this  sub- 
ject is  Jiellaad^s  caw  (4),  in  whidi  th« 
Conrt  held  the  benefice  to  be  v«d,  not  by 
the  common  law,  bat  by  the  constitution 
of  the  pope,  of  which  avoidance  the  patron 
m^ht  take  nodoe  if  he  would,  or  preeent 
if  be  would,  without  any  deprivation;  but 
becanse  the  avoidance  occarred,  by  the  ec- 
deiiasdeal  law,  no  lapse  occarred  without 
notice,  as  upon  a  deprivation,  or  resignadon, 
and  yet  the  patron  might  present,  and  take 
uponbim  Dotioe,^ifbe  would:  so  that,  for  the 
benefit  of  the  patron,  the  church  is  void, 
but  not  for  his  disadvantage.  In  the  report 
of  the  same  case  in  Moore,  S^H,  the  first 
b«aefiee  is  said  to  be  void,  by  the  common 
kw,  without  sentence  declaratory,  at  the 
eleedon  of  the  patron,  which  really  means 
ihe  same  thing,  and  which  is  so  explained 
by  the  oontext;  that  he  may,  if  he  will, 
present  without  nodoe.  There  is  no  iad* 
nadon  in  this,  or  any  other  ease,  that  any 
aet  of  the  patron  is  necessary  to  avoid  the 
benefice  before  presenbttkm.  In  the  report 
in  Cro.  £U».  601,  Arvdger  v.  Holland,  the 
first  benefice  is  said  to  be  void,  by  die  rule 
of  the  common  law,  la  Dyghy'i  eate  (5), 
Popham,  C.J.,and  the  whole  Court,  state, 
the  first  is  void  by  insdtudon  to  the  second, 
without  deprivation  or  sentence  declara- 
tory, yet  no  lapse  shall  occur,  onless  notice 
be  given  to  the  patron,  no  more  tbsn  if  the 
church  became  void  by  resignation  or  de- 
privarion ;  and  yet  the  patron  may  take 
nodce,  if  he  will,  and  present  according  to 
the  same  constitution.  In  Hetlej/,  126,  die 
church  is  said  to  be  void,  bat  not  ao  that 
lapse  may  be  incurred.  So,  again,  in  ^Is- 
kerbert**  Natura  Bmrnm,  p.  34,  the  first 

(4)  4  Coke.  75,  b. 

(5)  4  Coka,  74,  «. 
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benefice  is  said  to  be  void.  In  Vaughan's 
Rep.  21i  it  is  also  said  to  be  void.  In 
Wmchcmnbe  t.  the  Bithop  of  fVinekedtr 
(6),  it  is  said,  "  the  benefice  may  be  void, 
or  not  void,  at  the  election  of  him  whom 
it  concerns,  as  in  HollaneTs  cate.  The 
patron  of  the  church  may  take  it  as  void, 
and  present  presently,  or  he  may  Uave  it 
as  full,  until  sentence  of  deprivation."  It  is 
remarkable,  that  the  church  is  not  said  to 
be  full,  in  the  report  of  the  case.  In  the 
case  in  Sir  William  Jones  of  The  King 
V,  Friestf  the  law  is  laid  down  to  the  like 
•fiect  as  in  Holland  and  Dyghy's  cases,  and 
a  very  clear  explanation  is  given  of  the 
Council  of  Lateran.  It  is  stated  to  have 
been  held  first  by  the  greater  part  of  the 
Judges,  that,  before  the  statute  of  the  21 
Hen.  8,  the  first  church  was  void,  and  the 
patron  could  present,  if  he  would,  without 
sentence  declaratory,  by  the  said  constitu- 
tion of  Lateran ;  for,  the  words  are,  *'  ipso 
jure  sit  privaius"  and  do  not  mention  any 
sentence  of  deprivation.'  By  the  same  canon, 
the  church  shall  be  void,  without  sentence, 
if  one  be  consecrated  bishop ;  so,  by  the 
same  reason,  by  the  same  words,  the  first 
benefice  shall  be  void  by  the  taking  of  the 
second  benefice.  If  a  party  resign,  or  be 
deprived  by  a  particular  sentence,  for  a 
crime,  the  church  shall  be  void,  and  d  mUti 
fortwri  by  the  constitution,  if  it  is  a  general 
sentence  of  deprivation  that  makes  an 
avoidance.  I'rue  it  ia,  in  the  former  ease, 
the  patron  is  not  bound  to  take  notice  of 
it,  Iwcause  it  is  an  ecclesiastical  constitu- 
tion, going  on  a  particular  deprivation  or 
resignation.  Notice  ought  to  be  given  to 
the  patron,  otherwise  no  lapse ;  yet  there 
is  an  avoidance,  and  it  was  admitted  on  the 
other  part,  according  to  the  said  cases,  that 
the  patron  can  present,  if  he  will,  without 
notice,  or  sentence  declaratory  ;  and  that 
eould  not  be,  unless  the  church  is  void 
before  the  presentation,  for  the  form  of 
presentation  is  *'  adecclesiamjam  uicatam,'* 
which  presupposes  a  vacancy  before  the 
presentation.  In  Sir  fV.  Jones's  Rep*,  405, 
'J'Me  King  v.  the  Bishop  of  LondoUt  it  was 
resolved  by  all  the  Judges,  that  where  the 
first  living  was  under  v^ue,  the  acceptance 
of  the  second  was  an  avoidance  by  tlie 
common  law,  tpw  jure,  without  any  Repri- 
ce) Hob.  165. 


vation ;  so  that.  the.  patnm  could  pfeaent 
if  he  wished,  without  anj  aentenee  of  de- 
privation ;  and  the  being  once  void 
as  to  the  patron  to  present,  a  uspnaalaoB 
by  the  archbidiop  afierwuds  cones  loo 
late,  and  would  not  restwe  the  derk  to  his 
benefice ;  and  Sir  W.  Jones  says, "  It  seems 
to  me  (dearly  that,  by  the  institution  and 
induction  to  the  second  benefice,  the  first 
being  under  value,  the  first  benefice  was 
void  as  welt  as  if  it  were  above  value 
and  the  difference  in  the  last  case  is,  that 
the  patron  must  take  notice  at  hia  peril, 
for  it  is  void  by  act  of  parliament ;  and  the 
WOTds  are,  "  It  aball  Im  void  as  if  the  io- 
eumbent  were  dead and,  if  he  does  not 
present  in  six  months,  there  will  be  a  i^ae, 
for  the  patron  might  present;  and  be  also 
gives  as  his  (pinion,  that  if  the  bidwp  gave 
notice  to  the  patron  of  the  taking  of  the 
second  benefice,  there  would  be  a  l^pse  in 
six  months  afterwards;  but  if  the  ben^oe 
was  not  void,  so  that  there  ought  to  be  a 
deprivation,  and  then  a  presentment,  an 
institution  upon  that  would  be  a  void  insti- 
tution, which  is  not  so,  for  the  first  pre- 
sentment is  made  vo^  by  taking  the  second 
benefice. 

It  is  only  in  more  modem  times,  as  we 
believe,  that  the  benefice  ia  said  to  be 
voidable.  In  Gibmn's  Codex,  p.  906,  in  a 
note,  it  is  said  to  be  voidable  ;  so  also  m 
the  more  modern  case  of  Betham  v.  Chegg, 
In  Haltott  V.  Cove  (7).  the  word  "  voidaUe" 
is  coupled  with  the  wwda  "periiapa 
actually  void."  We  do  net,  however,  un- 
derstand that  by  the  use  of  this  word  void- 
able,*' as  it  ia  BO  found,  any  previous  step 
is  necessary  before  the  patron  presents,  and 
there  is  no  authority  whatever  for  such  a 
position.  It  means  merely,  that  if  the  pa- 
tron does  not  elect  to  present,  the  incum- 
bent may  hold  the  living ;  it  does  not  mean 
the  living  is  full  as  against  the  patron  in 
the  meantime.  It  cannot  well  be  that  the 
living  is  full,  as  relates  to  the  patron,  and 
that  the  presentation  itself  determines  the 
interest  of  the  clerk,  because  it  is  clear 
that  the  presentation  must  be  when  die 
diureh  is  already  void,  and  it  proceeds 
Upon  that  assumption.  The  authority  fi>r 
this  position  has  been  before  cited  firom 
Lord  Coke,  and  in  2  Rolk't  Jir.  S52,  cited 

(7)  t  B.&  Ad.538;  s.e.  9  UwJ.  IUp.K.&r4. 
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from  the 'Year  Book  there,  in  which  it  it 
disUnetly  said,  that  the  church  ought  to 
be  void,  before  the  patron  can  present ;  and 
the  church  being  voidable  only,  no  presen- 
tation can  be  made. 

The  result  of  all  these  authorities  is, 
that  upon  institution  to  a  second  living, 
the  first  is  void,  as  to  the  patron,  but  not 
so  as  to  incur  a  l»pse,  without  sentence  of 
deprivation;  or  at  least  until  notice  to  the 
ordinary ;  as  if  void  as  to  him,  he  cannot 
deal  with  the  fallen  right  of  presentation 
at  all ;  it  is  a  personal  inalienable  right. 

The  second  question,  whether  the  want 
of  notice  of  cession  makes  any  difference, 
is  readily  disposed  of.  If  the  right  to  the 
fallen  presentation  be  a  personal  right,  dis- 
annexed  from  the  advowson,  it  is  ckar, 
that  want  of  knowledge  of  the  vacuiey  by 


the  patrm  cannot  make  s  personal  thing 
real.  It  will  not  re-annex  it  to  the  advow- 
son any  more  than  want  of  notice  of  rent 

being  in  arrear,  which  bears  the  closest 
analogy  to  this  proceeding,  would  enable 
the  vendor  of  a  reversion  to  transfer  ilie 
rent  in  arrear  to  the  purchaser.  The  only 
point  of  view  in  which  it  will  be  important 
will  be  with  reference  to  the  rights  of  the 
grantee  of  the  advowson  against  the  gran- 
tor, arising  out  of  the  contract. 

There  is  another  authority  to'  which  I 
will  refer,  the  case  of  Leek  v.  the  Bithop  of 
Coventry^  to  be  found  in  Cro.  EUz.  p.  81, 
which  bears  strongly  upon  this  poinL 

For  these  reasons,  we  are  all  of  opinion, 
that  the  judgment  of  the  Court  of  King's 
Bench  must  be  reversed. 

Judgment  reverted. 
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^tafnual— Plea  of  oorcrtore  io,  not  iriUdn  3  ft  4 
WilL4.e.4$.B.8,  Ex.  143 

Accamt  ttattd—Tbt  defendant  wai  indebted  in  SOI. 
for  mooej  found  to  be  due  from  defendant  to  plain- 
liA,  and  one  M.  in  bit  Ufetlinc,  on  an  accoant  then 
and  tbere  Mated  betwaoa  tfaen,  a  aii&deat  aU«ation 
that  aceount  wai  between  defendant  and  plaintin: 
breach  that  be  had  not  p^,  good,  tbonsb  prmnife 
■tated  to  have  been  made  to  pWntiBf  aiM  a  partner 
wbohad  Med,  Ex.  11 

■—I   See  I4iiuutiona,  Statute  of. 

AeHm — agalnet  merchant,  for  negligence  ct  a  maater 
pwter  in  lowerii^  goodi  from  warehouae,  4.B.  133 

 Remedy  dtber  tretpaaa  or  case,  where  comU- 

tiation  of  eaoaaa,  some  the  aulject  of  treapaaa  and 
otbeta  of  case ;  aa  for  iq)nry  to  cottage*  in  poiaeadoD 
of  the  pldntiflr and  of  bU  tenant!,  by  Dt^tgent  and 
atukOfol  working  of  a  coal-mine  underneath, 
CP.  273 

Caae  for  injury  to  plaintiflr  by  bunting  of  gun 
eo)d  to  plaintiflrifadier  tor  tlia  ma  rfhImaetfaiMflila 
aon,  and  falwly  warranted  to  be  a  aafo  and  aeettra 
gun,  Ex.  287 

Aawntdttralkm — EKet  of^  when  granted  to  one  aa 
attorney  for  another,  Q.B.  201 

■—  Adminiitratiix  oflettee  of  houie,  not  entitled  to 
maintain  action,  on  agreement  to  aadgn  and  deliver 
hooie  and  gooda,  where  declaration  aflagei  that  aba 
was  possessed  of  the  house  for  the  remue  of  the 
term,  and  of  the  goods,  plea  deiuea  her  poasession 
of  the  house  and  goods  as  alleged  in  the  dedaratton, 
and  It  appeaia  that  die  did  not  take  oat  adndoistra- 
tionimniaflertbedateoftlieaareeiBcnL  Ex.S4 

JimiMulrator—?\e»i  of  Statute  of  LImitaUons  a  good 
bar,  where  action  for  debt  due  by  Intestate,  not 
brooght  til)  n»ore  than  lii  yean  after  it  accrued. 
New  Sbkibi,  VII.— Ihdu,  Cam  Lam. 


though  adndnistratfoB  not  taken  oat  fiir  aamal 

years,  Ex.  273 
Aaadtriim — of  instrument  described  as  a  "  eomiterpart 

of  a  lease,"  precludes  oMection  that  it  ia  a  lease,  and 

requires  a  lease  stamp,  U-B.  158 
Aiemru  jRnsMwJea— Doctrine  of  non-adeeno  poisca- 

don  done  away  with  by  3  ft  4  WiU.  4.  c.  27.  sees. 

2  and  3 ;  and  whatever  the  nature  of  the  poesesslon« 

the  ouestion,  in  cases  not  within  exception  in  sec.  13, 

is,  wnether  twenty  yean  have  elapsed  linee  light 

accrued,  £x.335 
^rfserfifMieiil— Who  entitled  to  reward  oArcd  by, 

Ex.209 

Adotmim — Acceptance  of  second  living  vriih  cure  of 
aoulsby  incumbent  of  living  under  value  of  81.,  and 
institunon  thereto,  renders  the  first  void  as  to  the 
patron,  and  right  of  presentation  does  not  pass  to 
the  purchaser  of  the  aovowson,  Ex.392 

4fidaiit — where  •worn  before  commissioner  in  the 
country  or  Jouge  of  Asdxe,  may  be  read  without 
party  filinc  obldning  copiea.  Rule  as  to  fiHng 
aOdavits  that  hava  been  read,  four  times  a  year, 
Q.B. 113 

 Oppodte  party  entitled  to  use  affidavits  once 

filed,  Ex.  397 

Affidavit  sfDtbt — not  to  be  impeached  by  admissions 
subse<|uently  made,  Ex.  15 

 Capi»$,  on  affidavit  defective  as  to  one  caose  of 

action,  and  good  as  to  another,  and  subsequent  pro- 
ceedings to  outlawry,  not  set  aside  where  It  does  not 
appear  that  the  writ  was  indoiaed  for  the  sum  claimed 
on  both  aeeounts.  Suffideney,  as  against  drawer,  of 
sUlement  diat  defondant  draw  a  ull  on  J.  R,  who 
indorsed  to  plaintiff,  and  that  J,  R.  made  default  hi 
paying  the  bill,  Bx.  U 

^—  Sm  Prisoner* 
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^gretmni.   See  Stamp. 

Mendment—o(  habeas  eorput  teited  in  i  wrong  reign, 

CP.  17 

^—  ofaffldav'it  of  Krvice  of  declaration  in  ejeelment 
u  to  one  of  four  lenanu,  and  judgment  a*  to  three, 
CP.  17 

 Plaintiff's  attorney  no  right  to  insert  date  of  writ 

of  tunimons,  omitted  in  iuue,  in  writ  of  trial.  Ap- 
plication should  be  made  to  Judge  to  uncnd  writ  of 
trial,  CP.  lOS 

~—  Defendant  not  allowed  to  plead  de  nova,  or 
to  flill  costs  of  amendment,  where,  by  his  plead- 
ing, he  compels  plaintiff  to  amend  bis  declaration 
ai\er  he  has  i^iven  a  bir  and  explicit  tdll  of  particu- 
lars, CP.  134 

of  avowry  and  cognisance,  by  alleiine  allegadon 
of  quarterly  to  half-yearly  payment  wuhhi  3  &  4 
WiU.  4.  c.  48.  t.  24,  C.P.  m 

I  of  postea  by  Judge  who  tried  caiue  to  avoid  in- 
congruity between  allowance  of  costs  and  jodgment, 
C.f.  145 

■  .  ■  where  error  In  recording  of  proceedingt  occa- 
sioned by  misprision  of  officer  of  the  court.  First 
and  third  proclamation  of  Ane,  omitted  by  error  of 
officer,  ordered  to  be  duly  indorsed  on  the  roll, 
CP.  259 

— —  of  bill  of  particulars,  after  considerable  lapse  of 
time,  by  the  introduction  of  new  irems,  CP.  !Mi9 

— >—  of  record,  by  adding  ttmiliter  after  irant  of  b 
asrigned  as  one  cauae  m  error,  if  error  can  be  pre* 
sumed  to  be  the  mispriuon  of  the  cletfc,  Ex.8 

 not  allowed  on  deuurrer  to  forms  contained  in 

rulu.  Ei.  12 

—  of  record  after  trial,  by  inserting  the  date  <^  the 
writ,  Ex.  57 

 of  declaration  io  penal  action  a  aecond  time, 

where  plaintiff  not  guilty  of  luneoeaiary  delay, 

Ex.  70 

■  I  I  of  declaration  on  charter-party  by  strilcing  out 
promise  by  charterer  that  there  should  be  some 
agent  of  Messrs.  S.  &  Co.orhimself  at  C,  to  exercise 
toe  option  of  annulling  contract,  if  the  vessel  did  not 
arrive  there  by  a  certain  day,  and  that  such  option 
should  be  made  within  a  reasonable  time  after  no- 
tice of  the  ship's  arrival  to  such  agent,  and  substi- 
tution of  a  prmnise  that  the  charterer  or  Messrs.  S. 
ft  Co.  woura,  within  a  mioniUe  time  after  the 
arrival  of  the  thip  at  C  and  notice  thereof;  give 
orders  or  exercise  the  option  of  annulling  the  con- 
tract. Q.B.  244 

jineient  Survey.   See  Eridence. 

^aiiKf/y— Validity  of,  where  charged  oa  oodaaiMdcal 

benefice,  Q.B.  55 
^mm-  Question  as  to  departure  in  debt  on  annuity  bond, 

and  plea  of  no  memorial  enrolled,  Ex.7 

—  Debt  for  arrears  of,  not  maintainable  agalnat 
defendant,  where  grant  of  landi  to  R.  H.  and  dcfei>> 
dant,  to  the  use  and  intent  that  plainiir  should  re- 
cdve  out  of  the  lands  a  yeariy  rent  or  sum  of  money, 
with  covtnmt  by  defendant  and  R.  H,  that  R.  H. 
and  defendant  would  pay  or  cause  to  be  paid  to  tlw 
pUntiff  the  yearly  rent  so  limited,  Ex.  240 

jipolkeeaiy — not  prevented  by  law  from  charging  for 
medidnn  and  tcndancea.  Unestkm,  in  the  abMoca 
of  express  contract,  what  la  a  reawHiable  conmen* 
aadon  for  servicet,  considering  the  rate  at  wUni  ha 
charges  for  medicines,  Q.B.  213 

 Proofofcertiflcateorpractidng  before  the  5th  of 

August  1815,  necessarv  on  plea  ^nmomam  indehi- 
lotes,  to  action  for  meoidnea,  and  work  and  labour 
■a  an  apothecary,  Ex.  1S7 

A^tara*ee—SembJt,  appearance  at  the  trial  tinder 

Katcstno  waiver  ofirregularity  arising  from  variance 
tween  issue  and  writ  of  triai,  CP,  108 


Jppearanee — Where  defendant  appearii^  at  the  trial, 
inough  under  protest,  not  allowed  to  set  aside  the 
trial,  on  the  ground  of  an  error  in  the  record, 
Ex.57 

jirbilraUon—Ai'MTd  not  set  aside  at  the  instance  at 
defendant,  where  arbitiMor  has  found  istue  foi  the 
defendant  on  one  count,  though  set-off  pleaded  to 
the  wholedeclarati<Hi,norcorrected  to  prevent  plain- 
tiff from  paying  the  costs  of  that  issue.  Motion  to 
set  adde,  mav  ht  made  after  first  ftmr  days  of  term 
ensuii^  puboeation,  where  eanae  and  all  matien  ia 
di^brence  referred  at  Niil  Priua,  CLB.  90 

— ^—  Where  award  in  action  of  ejectment  on  two 
demises,  bad,  for  not  stating  on  which  demite 
plaintiff  ought  to  recover,  and  for  not  mskiiw 
•wird  M  to  icaidoe,  where  arUtraior  flnda  ^aiaW 
•ndUed  to  part  of  Unds  miy,  wUdi  he  describee 
by  metes  and  bounds.  Motion  to  set  aside  judgment 
by  which  it  ia  sought  to  enforce  award,  not  too  tate, 
though  time  for  setting  aside  award  elapsed.  As  lo 
necessity  of  arbitrator  finding  nominal  damageat 
as.  164 

 Award  that  A  shall  eonvey  property  to  B,  and 

shall  enter  into  a  bond  of  fndemoity  against  any 
defect  in  the  titie,  bad  for  excea*  of  authority,  and  as 
not  being  final,  where  disputes  as  to  purchase,  and 
as  to  wiffieiency  of  title,  and  all  matters  in  diflerenec 
have  been  referred  to  arbitration,  a.B.209 

^—  Award  bnd,  though  mntnal  releasee  directed, 
where  arttitrator  makes  no  adjudi«tk»  u  to  an 
action  a^lnst  one  of  the  parties  Involving  one  of  the 
matters  in  dispute,  Ex.  54 

~—  Costs  on  reduced  scale,  where  award  for  lom 
under  201.,  though  action  brought  for  more :  putiei 
to  reference  may  give  arbitntor  power  <^a  Judge  to 
eerdfy  for  costs  on  the  usual  scale,  Ex.  15 

—  Where  not  proceeded  with  after  verdict  t^es 
forr^ntiffillis  irregular  for  him  to  go  to  trial  again 
winout  tettiog  aside  the  verdict.  Sncb  irr^nlarit* 
not  waived  by  defendant's  attorney  attending  and 
erosB-examintng  witness  on  interrogatorica,  Ex. 
914 

I  Construction  of  order  of  reference  as  to  queatioQ 
whether  parties  had  merely  ^ven  power  to  arbi- 
trator to  aetermine  all  matters  in  difiereoce,  or  made 
it  a  oonditioD  thai  all  matters  should  be  dlipoeedof 
byhtn;  and  aa  to  the  validity  of  award,  thoi^h  car- 
ton Chancery  mili  not  disposed  of,  Ex.  83 

—  Where  alternative  part  of  award  after  arWtratoi 
hascome  toadecinonof  hiaown,  wbcv^y  hedirectt 
a  diffiirent  result  aooording  to  the  t^nion  of  the 
Court  iqien  the  beta  set  out  in  the  award,  may  be 
faceted.  AflMavititfdM  •nlargeownt  oftimoaot 
necessary  on  moving  for  attachment,  where  order  of 
reference,  with  indoraement  properly  daicdt  aade  a 
rule  of  court,  Ex.  86 

Jmat — Averment  that  plaintiff  has  been  arrested, 
and  delivered  up  re^aier  of  ship  under  dniTM  ef 
in^irisonnwnt,  sustained  by  proof  that  officvr  went 
to  ptaintiff'e  lodringt  when  he  waa  confined  to  Ua 
bed,  told  him  be  would  take  Um  away,  or  leave 
another  officer  in  care  of  htm,  nnleas  be  peucured 
bail  or  gave  up  the  rcgiater,  and  that  plaintiff  ^vt 
up  the  register,  when  officer  withdrew,  and  ddcn- 
danta  paid  the  caption       CP.  8S 

Diadiargeof  aparty  arretted  oaliia  way  to  Wert> 
Bunster  to  move  for  new  trial  in  case  iffeonapincyt 
from  custody,  and  from  all  detainers  la  tfaaMfceat 
the  time  of  the  first  arrcat,  CP.  994 

 Whether  mere  fact  of  voting  Keketioa  of  icpn* 

sentativepeersof  Scotland  conauiiveaat*  privilaget 
Ex.  14 

—  Aflldavlt  of  debt  not  to  be  impeached  by  aduds- 
rioai  subsequently  made,  aa  by  adndaaienB  ia  aa 
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Ill 


affidavit  la  soiwcr  to  Judge'*  order  obtaiocd  by  de- 
fendant (o  errett  pluotifl^  ihewing  that  plaintiff  liad 
no  arrestable  cauae  of  action  againit  defendant, 
Ex.  li 

jtrrest.   See  Baron  and  Feme.  ImpritonmenL 
Jmsl  in  tm>  AeiUmt.   See  FklH  Impriaonment. 
Arrett  tf  Judgment — Time  for  monng  in*  oa  trials  in 

and  out  of  term,  Ea.  805 
Atieti — Where  coati  paid  to  a  loUdtor  are>  Ex.  314 
A$ngHnenl — Question,  whether  words  of  an  anign- 

menl  for  benefit  of  creditors  were  suffldent  to  indode 

the  lease  ofamillihddatruk  rent,  Ex.  108 
AtttatptU—VI'hm  maintainaUe  against  corporation 

aggr^te,  aS.  113 

—  Pica  to  dedaration  for  not  re-delivering  goods 
of  plaiolifl  under  execution,  upon  Judgment  by 
warrant  of  attorney  given  by  plaintifi  for  benefit  oif 
defendant,  pursuant  to  agreement  to  re-deUver,  on 
ptaintifis  giving  two  warrants  of  attorney,  that  tbe 
warrant  of  attorney  first  mentioned  was  not  given 
for  benefii  of  defendant,  bad,  as  traverung  an  Imma- 
terial allegation.  No  averment  of  reqncat  to  re-ile- 
liver,  necessary,  contract  bdng  to  te-deBver  abso- 
lutely. Ex.  77 

—  oiMofabadrepUeatioiioftfelifrMridby  reason 
of  the  pleacontainfogmaturofdisaiarge,  Ex.  SS6 

—  See  Pleading. 

Attaehwtent — Service  of  copv  of  rule  for  attachment 
for  non-payment  of  cosu  lot  not  wocceding  to  trial, 
npoD  plaindff 's  attorney,  or  sdcUng  it  np  in  the 
once,  not  allowed  as  good  servke,  crP.  SI 

 for  non-payment  of  cosu  absoltUe  In  tht  first  in* 

stance ;  where  allocatur  for  payment  of  tnothor  sun 
alio  rule  niH  only.  CP.  169 

for  non-payment  of  costs  on  dcmantl  of  Mtonwy, 
vrithout  letter  of  attorney,  tbougli  directed  to  ba 
pud  to  the  party,  CP.  295 

—  •  I  for  rton-payment  ^costs  cm domand by  altonwy, 
Ex.201 

—  See  Sheriff. 

jfl/oriMjf— remaining  more  tlian  a  year  after  re-admia* 
non  without  his  certificate,  not  entiiled  lo  recover 
for  business  done,  tbongh  his  certificate  be  taken 
oat  before  he  actually  practises.  Secnritiea  for  bod- 
nesB  so  done,  ordered  to  ba  iriven  up  and  cancelled. 
ft.B.  13 

—  I  Ol^ection  that  only  one  of  two  attomics  aolng 
Jdntly  on  Implied  promise  for  business  done  in  tiit 
Court  of  Chancery  was  admitted  a  soUdtor  mT  that 
Coort,  must  be  specially  pleaded ;  whether  a  good 
answer  to  the  acUon,  muire,  Q.B.  87 

—  I  Liability  of,  to  aiction  of  trespass,  for  arresting 
party  at  suit  of  client,  where  writ  set  adde  Aw  irrt- 
gnlariiy.  Q.B.  IM 

^»  not  liable  in  treapaaa,  where  he  delivers  a  writ  to 
(he  bailiff  of  an  Inferimr  coun,  and  the  bailiff  levies 
inabonsenot  within  rhe Jurisdiction,  Q.B.  197 

 Section  4  of  1  Vict,  c  57,  not  retrospective. 

Cost*  not  recoverable  by  attorney  for  business  done 
beforepassingof  thaacl,inaooartln  which  hewaa 
not  admitted,  CP.  113 

I-  Where  motion  to  compel  altomev  to  enter  ap- 
pearance, pursuant  to  his  undertaking  to  appear, 
too  late,  Ex.  7 

I.  not  liable  to  witness  for  his  expenses,  by  reason 
of  serving  him  with  a  aubpaena,  Ex.  49 

—  -  wiirulTy  inserting  in  bill  items  that  lie  knewooriit 
not  10  have  been  charged,  not  entitled  to  order  for 
payment  of  cosU  of  taxation,  thoogb  ono-dxth  not 
umed  off,  Ex.  107 

not  required  to  deliver  a  bill  by  reason  of  charge 
of  15/.  5s.  paid  for  discontiniunca  of  action,  if  no 
cliarga  for  nis  own  labour  in  the  cense,  Ex.  176 
■  Rule  to  change  necessary,  where  person  has  acted 
■a  attorney  in  tna  cause,  and  been  so  treated  by  tbe 


opposite  party,  although  not  the  attorney  on  the 

record,  Ex.  220 
Altonuy.    See  Money  had  and  received. 
Atlaney  and  CtUnl—Whm  husband  entitled  to  draft 

ofmarriage  settlement  securing  property  to  separate 

useofw^.  CP.  225 
See  Judgment 
Aueibm—Vhtn  sale  vitiated  by  omlsdon  in  plan, 

though  deeds  referred  to  for  inspection,  and  ready 

to  be  produced  at  the  sale,  CP.  282 
Auction  Duljf — Sale  not  void,  though  purchaser  re- 

fuies  to  pay,  CP.  212 

£aj^— Proof  of  notice  to  bail,  or  of  proper  endeavonra 
made  to  give,  necessary  to  obtain  leave  to  sign  lodg- 
ment aguntt  bail  after  scire  Aic^a*,  under  rule  llilary 

5  Will.  4.  No.  81.  What  time  bail  have  to  render 
a  defendant  after  notice  o(»  tdn/aeioM,  Q.B.  29 

 Spedal  bail  in  all  cases  may  be  Justified  before  a 

Judge  at  chambers,  in  term  and  in  vacation,  Q.B.  131 

 not  allowed  to  justify,  where  description  not  in- 
serted in  notice  of  justification,  CP.  43 

Order  of  Chief  Baron  of  Exchequer  to  bold  to 
bul  on  affidant  in  the  Common  Pleas,  good,  within 
11  Owt.  4.  ft  1  Will.  4.  c  70.  a.  4,  CP.  IBS 

Attadiment  obtained  agdnstdieriffon  tbe  20tii, 
dischai^ed  with  costs,  where  notice  of  justificatlan 
for  the  20th,  gjven  after  1 1  o'dock  on  the  17th,  and 
at  3  o'dock  on  the  20th  further  time  was  allowed 
toJostifV,  Ex.  40 

—  Affidavit  of  justification  most  stale  that  bail  is 
wonh  a  sum  over  and  above  what  wti/pay  bis  just 
debU,  Ex.  55 

— .1.  Where  affidavit  of  plaintiff's  attorney,  as  lo  tbe 
extent  of  damage  done  by  the  defendant  to  the  pre- 
noises  of  the  plaintiff,  his  landlord,**  as  the  deponent 
has  been  informed  and  believed,"  is  suffident  to 
warrant  an  order  to  hold  to  bail,  Ex.  96 

■  Costs  of  justification,  costs  in  the  cause,  whert 
property  made  np  of  property  at  a  Aflfercnt  place 
than  that  stated  In  affidavit  accoawanying  nooea  of 
bail.  Ex.  SU 

Eniaringanaeretnroiiball'^ece.  SeeVartancfc 

AMf-Amrf— set  adde,  where  arrest  on  rapfos,  tndoned 
for  larger  sum  than  is  stated  In  affidavit  to  hold  to 
bail,  aB.  16 

 •<  That  Ixmd  was  duly  aadgned  according  to  tht 

atatate,"  suffident  in  declaration  by  assignee,  with- 
tmt  alleging  that  Indorsement  was  under  hand  and 
aealofsncnff,  or  made  in  the  presence  of  two  or 
tnore  credible  witnesses.  Ex- 19 

Bail  Cmrt — Judgment  in,  not  reviewed  by  full  Court 
after  term  In  which  it  was  pronounced,  4-B.  1 

BoHker — Counlrv  banker  bound  to  transmit  a  cheque 
for  payment  the  day  after  be  has  cashed  it.  orba 
loses  his  remedy  agunst  the  party  for  whom  lie  haa 
cashed  It,  CP.  UT 

—  Bualneu  of,  within  57  Geo.  3.  c  99,  Ex.  110 

—  Bight  of,  to  mainUln  action  aoainst  party  who 
pays  in  a  cheque  which  they  lose,  Ex.  158 

Aaisinij)^— Tenancy  by  pand,  witbont  writing,  witUn 

6  Geo.  4.  e.  16.  s.  75.  Tenant  not  liable  for  rent 
pro  raid,  where  rent  accntca  after  the  comntisslon, 
and  be  delivers  up  possession,  Q.B.  229 

— Sale  by  assistant  after  trader  absconds,  a  conver* 
don ;  and  if commission  issues  more  than  two  montha 
afterwards,  the  property  in  the  goods  passes  by  rela- 
tion to  the  assignees,  unless  It  be  proved  that  the  pur- 
chaser had  no  notice  of  the  prior  act  of  bankraptcr, 
so  as  to  bring  tbe  case  within  section  81  or  82, 
aB.  247 

—  Section  127  of  0  Geo.  4,  retrospective  and  apoli- 
cable  to  case  of  two  commissions  prior  thereto,  out 
certificate  under  second  subsequent,  and  15s.  in  the 
pound  not  paid  under  the  aeeond.  Bankrupt  so 
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alftuted,  no  i4^t  to  ne  At  a  debt,  iltbongfa  Mi  u* 
Mgnecado  notlnlerfeKt  Q.S.  367 
Bmkrupt — Difl^ence  of  contract  and  mirket  price  of 
oil  agreed  ip  be  purchased,  but  refa»ed  to  be  accepted 
by  iMnkrapt,  where  act  of  bankruptcy  wbaequent 
to  refusal,  not  proveable  ai  a  debt  under  the  flat, 
ae.  271 

^—  Where  not  compelled  to  find  ■tcnrity  fiir  ooati, 
CP.  19 

— —  Trover  by  awignee  of  lecond  commiiifon  not 
roainuinable  a^intt  auignee  ofa  third  coniiniBdon 
for  goodf  acquired  by  bankrupt  aubiequent  to  certi- 
ficate under  second  comminion,  where  diridertd  of 
i5t.  in  the  pound  not  paid  under  lecond.  Right  of 
defendant  to  set  upj'iu  ttrlii  ofprovisional  awtgnee, 
under  leclion  30  of  Insolvent  Debtora  Act,  where 
bankrupt  haa  become  inaolvent  under  second  coro- 
misaion.  What  evidence  sufficient,  where  plaintiff's 
character  of  assignee  denied.  Whether  third  fiat  a 
nullity,  where  bankrupt's  eatate,  if  aeiaed  upon  in 
time  by  aasignee  under  second  oommlsaion,  would 
haveproducedniore  than  15a.  in  (he  pound,  CP.  148 
.  I  Refusal  of  Court  to  stay  proceedinga  except 
upon  payment  of  costa  of  demurrer  by  pliuntifT, 
tn  action  for  the  price  of  oooda  sold  and  deliver- 
ed and  non  delivery  of  bilb  of  enhange  at  a  cer- 
tain lime,  Judgment  upon  demurrer  for  deftndan^t 
eosta  to  remain  unpaid  until  issues  in  fact  were  de- 
dded,  anbaequent  bankruptcy  of  defendant,  proof 
by  plaintiff,  and  receipt  or  dividend  for  price  of  the 
goods,  and  notice  by  dcfimdant  of  trial  oy  woriso. 
Whether  such  casewithin  sec.  99  of  8  Geo. 4.  e.  16T 
CP.  171 

■  I  ■  Aasigneea  entitled  to  recover  sum  received  by 
creditors  from  insurance  office,  on  policy  assigned  to 
then,  previous  to  entering  Into  comjwsitiui,  Ae 
other  creditors  having  signed  composition  deed  In 
ignorance  of  such  assignment,  CP.  225 

—  Deposit  of  money  in  court,  after  arrest,  under 
section  2  of  7  &  8  Geo.  4.  c.  70,  a  payment  under 
legal  process,  and  assignees  not  entitled  to  recover  it 
from  creditor  who  haa  taken  it  out  of  court,  CP.  244 

 Indorsement  of  bill  of  exchange  for  accommoda- 
tion of  party  afterwards  bankrupt,  a  ginng  of  credit 
within  9  Geo.  4.  c.  IS.  s.  50,  ana  good  matter  of  set- 
off, in  action  by  asaigneea,  Ea.  20 

—  Quart,  whether  a  general  order  to  be  denied 
with  intent  to  delay  creditors,  if  no  creditor  be  de- 
nied, and  the  bankrupt  do  not  secrete  himself,  is  an 
act  of  bankruptcy  7  Whether  depositions  eoneludve 
evidence  undersection  92  of  6GM.4.  c  16, inaction 
by  assignees  of  bankrupt  for  not  accepting  shares 
contracted  by  bankropt  to  t>e  conveyed  at  a  time 
subsequent  to  bis  bankruptcy?  SembU,  that  if  this 
was  a  debt  or  demand  within  that  section,  evidence 
might  be  g^ren  to  shew  the  act  of  l>ankruptcT  stated 
in  the  deposition  was  concerted.  Plea,  that  the  only 
act  of  bankruptcy  was  concerted  between  the  bank- 
rupt and  the  petitioning  creditor,  bad,  on  motion  for 
^m^mtnt  noH  obtttmte  vtredicto,  Ex.  118 

—  Certificate  of  drawer  of  bill,  due  after  bank- 
ruptcy, a  bar  to  an  action  by  indorser,  who  has 
been  obliged  to  pay  die  lull  on  default  of  acceptor, 
Ex.200 

I       Presumption  against  asdgneea   that  account 

Stated  by  bankrupt  was  made  when  dated,  Ex.  305 
^—  Declarations  to  shew  bankrupt  knew  be  waa  in 

Insolvent  clrenmsUtwas,  where  admiisiUc,  Ex.  306 
Baron  and  Feme — Joint  action  of  trespass  for  aasanlt 

and  false  imprisonment,  maintainable  against, 

CP.  30 

 Where  husband  entitled  to  draft  of  marriage  sat> 

tiement  securing  property  to  separate  use  of  wife, 

CP.  225  *^ 


Avon  wul  J^MM— Husband  not  liabU  for  dcMs  of 
irife  living  separate,  if  he  gives  her  sufficient  sepa- 
rate midntenanee,  though  party  contracting  with 
her  no  notice  of  separate  muntenance,  Ex.  153 

—  Married  woman  arrested  on  lull  of  exchange  tfs- 
charged,  if  she  baa  not  reprasentedhendfas  afema 
sole,  Ex.  182 

^—  Stt  Pleading. 

BarrUter — Privilege  of,  aa  to  changing  venue,  wbert 
sued  Joindy  with  his  wife,  or  has  become  a  barrister 
after  action  commenced,  CP.  217 

Satlard — Validity  of  commitment  for  refnnng  to 
pay  arrears  of  maintenance,  where  incorrect  and 
correct  order  made  by  the  Justices,  and  the  incorrecl 
order  is  first  served,  and  aftcrwarda  the  correct  one, 

ae.  62 

—  living  separate  from  its  mother  when  mar- 
ried, and  afUrwards  in  anotber  parish,  properly 
removed  if  under  the  age  of  niutnre,  to  the  place  of 
its  birth,  aB.67 

Batttry — Wliere  admitted,  so  aato  depitve  Judge  of 
the  power  of  certifying,  Ex.6 

  When  not  admitted,  aB.  228 

Beer  Aclt — What  a  conviction  under  11  Gee.  4.  ft 
1  WiU.  4.  c.  64.  and  4  &  5  WilL  4.  c.  85,  for  keepii« 
open  a  beer-house  at  unlawful  hours,  must  crniuia. 
warrant  of  distreai  for  refusing  to  pay  penally, 
Isiued  the  day  after  the  date,  and  within  seven  days, 
reckoning  one  inclusive — wmbU,  valid,  Q.B.  210 

Bill  tff  Bxceptiont — Refoaal  of  under-aheriff  to  receive 
on  writ  or  trial,  no  ground  fw  staying  judgment  and 
execution,  Ex.  204. 

Bill  <^  Krdktnwe— Plaintiff  prodnnng  bill  not  bound 
to  explain  uteration  on  it,  on  plea  denying  in- 
dorsement, presentment,  and  notice  of  dishmear, 
aB.2 

 What  bills  proUcted  by  58  Geo.  8.  e.  9S.  and 

3  &  4  Will.  4.  c.  98.  s.  7.  Q.B.  SO 

Alteration  of,  to  be  explained  by  party  pwdndag 
it,  by  extrinsic  evidence,  Q.B.  144 

 Staying  proceedings  in  action  agianst  acoepteof 

bill,  or  msker  of  promissory  note,  on  paynaeBt  of 
cosU  jn  that  action  only,  Q.B.  275 
«  l^ht  of  the  holder  of  an  old  bill  to  rcevm  fai- 
tereat  thereon,  in  an  action  against  the  drawer  ar 
acceptor,  where  a  renewed  bill  has  been  paid  bcfaf* 
the  commencement  of  the  action,  on  a  plea  of  aa 
agreement  that  the  renewed  lull  should  be  giveaaad 
accepted  In  full  satirfiution  and  discha^  of  all  de< 
mands  arising  out  of  the  old  bill :  proper  qocatiaa 
for  the  ju^,  whether  such  agreement  has  been 
proved,  C.P.  49 

_  Promise  by  drawer  to  pay,  not  implied  (whm 
issue  Joined  on  notice  of  dishonour  by  the  acccMir 
not  having  l>een  given)  from  evidence  ^  defenasut 
tiaving  desired  holder  to  exhaust  his  applieatioas  (s 
acceptor,  and  having  offered  to  become  a  rovenantor 
in  an  annuity  deed  for  payment  of  the  antoaat. 
Comments  upon  the  length  of  lime  the  holder  has 
kept  the  bill  without  bringing  an  action,  and  obser- 
vation that  it  was  impoasthle  that  the  dLftadaat 
should  have  received  eensideiatioB,  not  n  ndsdirae- 
don,  CP.  131 

.  -  -  Question,  whether  letter  from  holder  to  iodoner, 
and  subsequent  conversation,  amounts  to  good  no- 
tice of  dishonour.  Where  Scotch  deed  of  assi|nmint 
by  holders,  as  against  one  indorser,  Insufltaent  I* 
establish  |Mea,  mt  holders  accepted  and  lecdvad 
from  that  indorser  a  certain  sum  in  full  satlsfortisw 
and  discharge  of  the  bill,  without  the  knoaMg* 
of  the  defonaant,  anotber  indorser,  C.P.  SIT 

—  Jurisdiction  of  Court  to  older  bolder  ta  delfver 
up  bill  of  exchange  lo  accentor,  where  actioa  hsunghl 
against  jndorsen,  C.P.  238 
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MB  ^  Sgelumg*  VUm  of  acoeplince  by  force  «nd 
daren  uu)  wantof  conddentioo  genenulf,  bad  for 

dupuciijr,  CP.  an 

—  Pin  (bet  IhII  wm  not  daljr  aUmpcd,  bad, 

ap.sM 

— —  Riila  to  compute  not  granted  without  nolle  pro- 
$equi  on  count  for  goods  sold,  where  pajment  inade 
for  after  action  on  bill  of  excbange,  and  for  goods 
■old.  Bx.  US 

Proceedings  against  iberiff  in  action  aoainst  ac- 
ceptor, stayed  on  payment  of  coata  In  inai  action 
ODiyi  "here  action  against  drairar  also,  Es.  15S 

 See  Affidavit  of  DebL 

Bill  ^  Particniart.   See  Particulars. 

Birmingliam  Batttoatf  Cimmmy — Shares  in  persons! 
property,  and  contract  tor  sale  of,  not  in  writing, 
good,  Ex.  153 

Blackheath  Court  t^Re<pu$t» — Interpretation  of  clause 
exclading  jurisdiction  "  for  any  sum,  being  (be 
balance  of  an  account  originally  exceeding  the  sum 
ofSL."  £x.  182 

Bond — Receipt  for  3151..  as  accepted  in  discharge  of 
damages  and  costs,  in  action  by  obligee  of  indemnity 
bond,  against  one  obligor,  not  prjssd  /acte  evidence 
in  support  of  plea  In  action  sgainat  other  obligor, 
that  2\iL  had  been  received  by  plaintiff  in  satisf4C- 
tion  of  all  the  damages  sustained  by  him,  where 
proof  ofa  loss  exceeding  1,0001..  0.8.  153 

Btrtnuh  BiU* — Queen'a  Bench  no  power  to  review 
dceulon  of  Quarter  Sessions  qusshing  borough  rate 
imposed  ander  5  ft  6  Will.  4.  c.  76,  O-B.  53 

— i-i  Notice  of  appeal  against,  necessary  t  bat  soffl- 
cient  if  given  to  the  town  clerk,  Q.B.  67 

Bowularu  — Evidence  of  boundary  of  a  manor, 
aa.  HB 

Ariiery— Amount  of  debt  and  costs  need  not  be  in- 
dorsed on  writ,  in  acdon  for  penalties  for  bribery, 
under  Hnnicipal  Corporation  Act,  Ex.  38 

— —  See  Parliament. 

BridT^s— Liability  to  repair  ends  of  public  bridge  In- 
cluded In  prncriptive  Uability  to  repair  bridge. 
Corporation  liable  to  repair  approaches  to  bridge, 
where  proved  liable  by  prescription  to  repair  the 
bridge,  though  no  evidence  of  repairs  of  approaches 
by  them,  within  the  time  of  li^l  memory,  sach 
repairs  having  been  done  for  many  years  by  com- 
missionera  under  n  modem  load  act,  Q.B.  161 

 See  Poor  Rate. 

Cmial  Cottpoiiy— Liability  for  ii^ory  oenalmed  by 
boat  sunk  in  the  canal,  Q.B.  354 

Carrier— Liability  of  carrier  by  water  for  loss  of  goods 
by  fire  after  they  are  unloaded  on  a  wharf  at  the 
port  of  delivery,  CP.  172 
■      Where  ownership  of  vessel  not  adnutted  by  plea 
of  non  assumpsit,  Ex.  116 

Com — Action  of,  for  procuring  arrest  of  plaintiff  for  the 
purpose  of  obtaining  posseuion  of  a  ship's  register, 
sustainable  without  avement  of  reasonable  or  pro- 
bable cause  or  termination  of  the  aidt  la  wbldi  the 
arrest  was  made,  CP.  85 

Liability  of  canal  company  for  iijary  to  plain* 
tiff's  boat,  by  striking  against  anotbcr  beat  souk  in 
the  canal,  aB.258 

 maintainable  for  injury  by  working  «  coal  mine 

under  cottsgf  s  in  defendant's  possession,  as  well  as 
in  that  of  his  tenanU,  CP.  273 
-  See  Nuisance. 

Cer/iorari— to  remove  order  to  estreat  rectwniiances, 
to  quash  it,  where  Sessions  no  power,  U.B.  23 

^—  Positive  affidavit  of  some  defect  in  inquisition,  or 
production  of  copy  to  the  Court,  necessary  on  appli- 
cation for  eerliorari  to  bring  up  inqtdsition  to  be 
quashed.   Affidavit  that  A.  D.  objects  tliat  there 


is  •  certain  deftet  In  tlw  inqnldHoa,  lunOeltnU 

Q.B. 192 

Certiorari— Procedendo,  thoogti  certiorari  received  by 
inferior  court  after  time  limited  by  21  Jac;  1.  e.  S3, 
a.  2.  Motion  for  pne^dttuto  on  same  day  etrtiarari 
■nd  record  filed,  not  too  late,  Ex.  11  . 

—  Issue  Jfrined  in  inforior  court  on  claim  filed  on 
goods  atuched  by  foreign  attachment,  in  a  plea  of 
debt  between  A.  and  B,  by  A.  denying  claimant's 

Sroperty,  and  adding  a  sMtf/er,  within  atatute  21 
ec  1.  c  23.  a.  2,  and  where  cUm  filed  more  than 
Ax  weeks  before  audi  issuei  eertlanri  deUvenid 
afterwards,  is  too  late.  5lffliUe—eerffoiwr^  though 
applied  for  in  time,  would  not  lie  at  the  initanea  of 
claimant,  Ex.  13 

 Signature  of  notice  of  applieadonfori  reoMni- 

sances :  and  enlarging  time  for  return  of  writ  where 
allowance  irregular,  Q.B.  274 
Charging  in  Execution — Where  prisorter  supersede* 
able.  If  charged  in  execution  In  vacation,  Q.B.  153 

 What  terms  are  to  be  reckoned  within  rule  85, 

Hilary  term,  2  Will.  4.,  Ex.  155 
Ckarter^rtjf.  See  Ship  and  Shipping. 
Cheqae — when  cashed  by  country  banker,  must  be 

transmitted  for  payment  the  next  day,  CP.  Ill 
CAtircA— Replication  denying  that  defendants  duly 
nominHted  E.  P,  bad,  where  the  declaration  alleged 
thatplaintin  were  the  majority  of  the  persons  enti- 
tled to  nominate  to  a  perpetual  curacy,  and  liad  no- 
minated W.  C.  as  a  fit  and  proper  person,  and  de- 
fendants alleged  that  they  were  the  majority,  and 
had  duly  nominated  E.  P.,  traversing  the  plaintififa 
being  at  the  time  of  nomination  the  majority  of  the 
persons  so  entitled,  CP.  60 
Church  Building  i^c/s— Construction  of,  as  to  liability 
of  township  exempt  from  repairs  of  parish  church,  to 
repair  chapels  built  nnder  those  sutotes,  Q.B.  81 
Church  Rate — Presumption  after  verdict  thai  chapel 
W.1S  coeval  with  and  not  in  aid  or  ease  of  palish 
church,  and  therefore  township  exempt  from  rate, 
on  plea  and  proof  that  the  township  bad  an  imme- 
morial chapel  of  its  own,  where  the  inbabitantt  had 
been  accustomed  to  perform  all  ecclesiastical  rites, 
and  to  repair  by  rates  levied  on  its  own  inhabitants, 
and  had  never  been  rated  to  repair  the  parish  church. 
Chapel  built  under  58  Geo.  3.  e.  45,  and  3  Geo.  4. 
c.  72,  to  be  repaired  by  place  in  whicb  it  was  bnllL 
and  township  previously  exempt  fiwm  repairs  m 
parish  church  not  liable  to  be  rated  for  repairs  of 
chapels  built  witUn  the  pariah,  but  out  of  the  town- 
ship, Q.B.  81 
Churchyard  Patht — No  appeal  agalnat  order  of  church 

commiuioners  stopping  up,  Q.B.  224 
Clergy — Trade  or  business  of  a  banker  within  mean- 
ing of  57  Geo.  3.  c.  99.  Plea,  by  drawer,  that  he  in- 
dorsed to  plnintiffs  after  the  statute,  and  that  they 
ware  a  banking  company,  in  which  ipiriiual  persona 
were  engaged,  good  in  bar  of  the  action:  hut  sen 
now  statute  1  Vkl.  c.  10,  Bx.  1 10 
Clerk  o/  ike  Pence— Right  of,  to  fees  flvm  the  county, 
in  respect  ofpersons  convicted  and  sentenced  to  hard 
labour.     Where  mandamua  to  compel  payment 
granted,  though  such  fees  not  received  for  many 
years,  Q.B.  189 
CsynevU— Judgment  before  costs  taxed,  and  ammint 
certified  to  defendant,  irregular  where  cognovitcon- 
uins  suy  ofjudgment  till  debt  and  taxed  costs  are 
paid  on  a  day  specified,  Ex.  5 
Commitment—  No  intendment  that  there  is  a  good  con- 
viction to  support,  ^certiorari  taken  away  from  de- 
fendant, proper  course  for  prosecutor  to  remove  the 
conviction,  to  enabletbeCoortio  look  at  it,  Q.B.  172 

—  Where  not  void  for  omitting  to  state  complaint  In 
writing,  Ex.  196 
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CoMNMi— Whether  defendADt  in  tnaput  imiSfylng 
diflrtiniDg  cattle  for  disturbing  bia  right  oTcommoa, 
ia  bound  (o  ihew  any  title  to  hi*  right  of  common, 
Q.B.  68 

—  Right  of  common  per  caute  de  tidnagt  not  sua- 
tainable  where  cMtle  aceuatomed  to  be  dnvcn  back, 
and  alleged  adjacent  conunoa  printe  prapcit/t 
CP.  210 

  See  Pleading.  Pound. 

CoMpany— Where  compriaed  in  (he  word  "person," 
ao  u  to  be  entitled  to  a  notice  ofaciiou,  CP.  241 

 Action  ibr  dismisainK  plaintiff  from  ier*ice  of 

defendania,  where  defendanu  plead  that  they  raad« 
prondae*  to  plaintiff  a»  accountant  of  a  companj 
through  Iraud,  covin,  miarepreaenlation,  and  coUu- 
aionof  the  plaintiff  with  oihen,  but  give  no  evidence 
of  the  fraudulent  inception  of  (he  company,  nor  of 
any  effort  made  by  the  plaiatifi  to  induce  tbem  to 
become  memtwn,  CP.  249 

ComparUtm  of  Handwriting— At  lo  the  adnUariUlity 
ofevidence  founded  on,  Q.B.  33 

Compensation— VI  hen  declaration  in  debt,  for  non- 
payment of  sum  awarded  a>  compensation  under 
Great  Western  Railway  Act,  insufficient  for  not 
shewing  a  default  of  payment  punuant  to  the  acL 
iSrn)frte,that  words  in  act,"  belonging  to  W.  P.  Esq.,'* 
are  not  conclusive  as  to  its  title,  so  as  to  dispense 
with  the  necessity  of  his  shewing  it  befiire  ibe  sum 
awarded  in  compensation  is  paid  to  bim,  Ex.  S$7 

Condition  Precedent.   See  Conlrack 

Cwaderaiim:   See  Contract 

CatUingtnt  Reminder— ia  copyhold,  when  nitt  de- 
■irovcd,  Q.B.  2S1 

Cemwdtttion  of  Actioni — not  allowed  at  the  instance 
of  defendants,  without  consent  of  pl«ntiffi^  where 
tiro  actions  on  diSbrent  policiea  of  insurance  against 
dlflferent  defendants,  Ex.  71 

Contract — Sufficiency  of  plea  in  Bsaumpsit  for  not 
opening  an  unlicensed  theatre,  according  to  engage- 
ment, O-B.  138 

—  Construction  of,  upon  (he  question,  whether 
inapeeUon  and  approval  of  repairs  done  by  a  tenant, 
by  landlord,  constituted  a  condition  precedent  to 
tenant's  right  to  retain  a  sum  out  of  the  rent  towardi 
such  repairs;  and  where  tenant  will  be  considered 
as  having  performed  such  contract,  CP.  6 

Construction  of  agreement  between  vendor  and 
purchaser  of  lease  of  hotel,  that  vendor  shall  take, 
or  cause  to  be  taken,  out  a  licence,  where  the  licence 
b  not  nanied  by  reaaon  of  vendee  not  attrading 
before  the  Justices,  CP.  78 

1.  ■  ■  Delivery  of  writ  lo  sheriff,  and  averment  of 
such  delivery  not  necessary  in  action  for  breach  of 
contract  to  render  a  pany  fourteen  daya  after  the 
iasuing  of  a  writ  i>f  executton  for  non-payment  of  an 
Instalment  pursuant  to  a  cognovit,  CP.  115 

 PlaintilF  not  entitled  to  recover,  on  declaration 

slating  agreement  to  assign  and  deliver  a  house  and 
goods  therein  on  a  certain  day,  and  averring  a  readi- 
ness and  willingneaa  to  aarign  and  deliver,  &c.,  where 
plea  traverses  the  readinen  and  willingness,  and  It 
appears  thai  the  greater  nutof  the  heiue  and  goods 
were  burnt  Iwfore  the  day  oF  performance  bf  the 
agreement  Whether  indorsement  extending  time 
for  performance  a  frcih  agreement,  or  an  agreement 
the  matter  whereof  was  of  the  value  of  2w.,  where 
proviso  that  either  party  making  dcftult  shonld  pay 
the  other  SOOJ.  aa  liquidated  damages,  Ex.  34 

—  lime  of  credit  on  sale,  exclusive  of  day  on  which 
contract  made,  Ex.  140 

in  reslraint  of  tradewhat  a  good  conddecallon 
lor,  Ex.  145 

— —  Assompsit  against  corporation  aggregate,  for 

breMhofcontractiiDtandercomiDonacal,  Q.B.  113 


CSsnfraet— Forbtannca  by  MdfDee  of  bond  fbr  a  gtm 
time,apoodconiUer«a0nforproiidse  byol^irto 
pay  assignee,  or  give  him  a  warrant  of  attorney  for 
(he  amount  at  the  end  of  the  time,  Q.B.  104 

  Admissibility  of  parol  statements  of  broker  at 

the  time  of  a  sale  of  "  Bi^mine  lead,  deliverable 
in  the  fiver  Tlumcs,"  to  shew  the  undersunding  of 
the  purchaser  aa  to  where  itwas  lyin^,  on  a  plea  that 
it  was  not  ready  for  delivery  within  a  reasonable 
time.  Judge  warrantedln  teUing  the  jury  (hattbcy 
might  Uke  it  for  granted  that  the  partiea  understood 
that  the  lead  was  ready  for  altipment  at  Glouceater 
or  Liverpool,  and  that  if  llie  average  voyage  thence 
would  taVe  a  shorter  time  than  bra  elapeed,  the  de- 
fendant was  entitled  to  a  verdict,  the  broker  having 
stated  that  the  lead  was  rcadv  for  shipment,  ana 
evidence  having  been  given  inat  the  above  parts 
were  the  usual  ports  irf'  shipment,  Ex.  185 

—  I  Question  whether  letters  for  purcbaae  itf  hofie 
amount  to  a  complete  contract  in  writing,  and  whe- 
ther purchaser  bound  by  act  of  his  agent  in  bringing 
home  the  hone,  Ex.  S81 

—  .1  with  former  on  Sunday  fbr  eoveriw  marc  by 
sullion  Iwlonging  to  him,  not  within  39  Gu.  L, 
Ex.324 

—  See  Partner.  Goods  aold  and  deUnrcd. 
Copyhold — Revocation  of  will  vt,  withoot  wordi  ex- 

presaing  intention  to  revoke,  Q.B.  78 

—  See  Devise.   Condngen(  Remainder. 
Copyright — Wha(  cona(i(utes  (lie  representation  ofa 

dramatic  production  within  3  ft  4  Will.  4.  e.  16,  a 
question  for  the  Jury.  Direction  of  Judge,  wbedier 
singing  or  three  songs  a  representation  of  part  of 

ElaTntiff 'a  production  witUn  the  act,  not  improper, 
:.P.  25 

Corporaticm — Omiuion  of  name  of  coondUor  from  bur- 
gess list,  by  reaaon  of  non-payment  of  ratca,  daea  not 
create  such  an  extraordinary  vacancy  as  wUl  warrant 
the  Court  in  granting  a  mandamos  to  proceed  to  a 
new  election,  Q.B.  71 

Notice  at  annual  election  of  cooncUlois  of  a 
general  and.  a  presumed  extraordinary  vacancy; 
m^ority  of  joint  votes  to  two  candidates,  of  angle 
votes  to  a  third :  the  third  candidate  doly  elected, 
if  there  was,  in  foci,  no  extaortUnary  vacaneyt 
Q.B.  10 

Assumprit  m^ntaioaUe  agdnat  a  oocporallon 
aggregate,  fbr  breach  of  contract  not  nnder  thdr 
common  seal,  Q.B.  113 

—  Corporation  aggregate  entitled  to  sue  in  assumpsit 
on  contract  not  under  seal,  wbether  executed  cr 
executory.  Judicial  notice  taken  of  plaintifi  bcbv 
a  corporation,  where  establisbed  by  a  pnUie  act  « 
parUament,  Q.B.  118 

—  See  Quo  Warranto. 
Coifs— of  double  pleaa,  SOS 

—  Up  to  what  time  allowed  to  prosecutor  applyfaig 

under  1  Vict,  c  78.  s.  20,  to  dbowtinue  war- 
ranto information,  Q.B.  S2S 

—  Where  prosecutor  not  entitled  to,  under  1  Vkt 
c.  78.  B.  20,  aB.  154 

—  Defendant  not  entiticd  to,  under  43  Geo.  S.  &  46, 
where  he  gives  a  bail  bond,  bnt  b  not  aeiualir 
arrested,  Q.B.  22? 

  Declaration  that  defendant  ass^tdted  plainti^ 

threw  boiling  water  over  him,  and  wetted  h»  doAna. 
Plea,  aeto  assaulting  and  wetting  clothes,  a  justifia- 
lion,  as  to  residue,  not  guilty.  Battery  not  sdnntted!* 
and  plaintiff,  without  certiScate,  not  entitled  to  more 
coiU  than  damans,  Q.B.  228 

^—  Prosecutor  on  mdictment  for  indecent  assaall  aad 
exposure  of  the  person  to  A.  B,  with  intent  to  indw 
to  untutoral  praGtieet,not  entittad  to,  wider  7  Geo.  4L 
e.  64.  a.  23.  Q.B.  S29 
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Cub— Plaintiff  becoming  butknrat  after  Itme  Joined, 
not  conpelled  to  find  Mcnritr  Tor,  where  no  appli- 
cation before  certificate,  and  affidavit  that  aasigneea 
do  not  intend  to  interfere,  CP.  19 

—  Serrice  ol  rule  ibr  atucbntenl  for  non-payment 
of  cost!  of  the  day,  for  not  proceeding  to  trial,  on 
plaintiff'!  attorney,  or  by  nicking  it  up  at  the  office, 
not  allowed.  Rule,  vr  order,  upon  plaintiff,  not  to 
proceed  till  he  bu  paid  the  eoits,  not  gnntcd, 
C.P.  21 

Deduction  of  cost*  by  defimdani  after  general  ver- 
dict for  the  plainiiff.  and  direction  by  the  Judge  that 
the  verdict  anonld  stand  npon  two  counti,  dedaive  of 
the  neritt  and  gtring  to  the  whole  iiyury  complained 
of.  and  that  the  Tcrdlct  abould  be  entered  for  the 
defendant  m  the  other  connta,  CP.  185 

—  Pavmentof,  before  diMondnnanee,  CP.  SSS 
AUowanee  vt,  to  ■takebolder  out  of  fund  where 

^ird^«ty  doca  not  a^aron  la  interpleader  rule, 

^—  Denand  by  attorney,  where  entitied  to  when  re- 
ceived, tnfflcient  to  ground  atudment  without  letter 
of  attorney,  CP.  295 

—  Judge  no  power  to  certify  under  43  Rlis.  c.  6.  ■.  2, 
where,  in  action  for  amult,  laying  hold  of  plaintiff, 
and  taking  him  to  prison,  defendant  plead*  general 
iiwe,  and  a  Justification  to  the  whole  declaration, 
and  plaintiff  obtains  verdict,  with  damage*  under 
40*.,  Ea.  e 

^  of  motion  ibr  coat*  of  former  Interpleader  mle» 
not  granted  without  a  previou*  application  to  the 
party,  Ex.  11 

—  on  reduced  scale,  where  award  of  aam  under  SOL, 
thongh  action  bronght  for  more,  Ex.  15 

^—  DeUvery  ofbill  before  taxation,  not  required  tinder 
rule.  Exchequer,  Michaelmas  term,  1  Will.  4,  after 
Judgment  on  demurrer.  Bill  referred  to  be  re-taxed 
where  no  copy  delivered ;  party  to  refund  if  he  had 
been  allowed  loo  much,  Ex.  53 

—  Bill  of,  need  not  be  deUvered  before  taxation, 
where  there  has  been  no  appearance,  notwithstand- 
ing (I.H.  1  Will.  4.,  Ex.  65 

 Demand  by  person  authorized  by  attorney  to  re- 
ceive, not  sufficient  to  obtain  attachment  for  non- 
payment, Ex.  64 

^—  Plaintiff  not  liable  to  payment  of  coat*,  rahieqnent 
to  aummon*  to  atajr  pnceedii^  on  payment  4^  a 
aam  which  he  refuses  to  accept,  if  defendant  does 
not  bring  the  money  into  court,  Ex.79 

^—  Jodge  no  power  to  certify  to  deprive  plaintiff  of,  in 
trespassf  More  cfaiiMMs^ef  if,  and  plea  denying  plain- 
tiff %  possewlon.  Ifonespecialpleafonndfiirpldntiff 
excluding  all  question  ot  title,  he  is  entitled  to  foil 
costs,  though,  upon  some  of  the  issues  the  freehold 
or  litie  comes  in  iuuc,  Ex.  SO 

—  Rule  for  security  for,  against  pauper  infant  lessor 
in  ejectment  dlKharged,  fother  being  substituted  for 
nominal  pWntiff,  Ex.  142 

^  Plaintiff  entitled  to  foil  cosu  In  trespass  for  aasanlt, 
battery,  and  fabe  Imprlsonmant,  plea,  not  gtrilty,  and 
damage*  one  ftrthiag,  Ex.  184 

—  of  taxation  not  ordered  to  be  paid  to  attorney 
wilfully  inserting  items  in  bis  bill  which  be  knew 
ought  not  to  have  been  chafed,  though  one-sixth 
not  taxed  off,  Ex.  107 

— ~  Full  costs  on  verdict  for  less  than  40*.  in  treapaa* 

Snare  claitun  /regit,  and  pleas  of  not  guilty,  ai»d 
enying  that  the  close  was  the  plaintiff's,  Ex.  193 
— .  where  demsnd  by  attorney  sufficient  to  ground 
en  attachment  for  non-payment  of,  Ex.  201 

—  of  witnesses  called  exclusively  in  support  of  issue* 
found  for  defendant,  given  to  the  defendant,  bnt  not 
of  tluMe  examined  or  snbptenaed  to  Amove  thoee 
found  for  plaintiC  Ex.  161 


Casff— Notice  oftaxation  before  9  p.m.  fi>r  twelve  on  the 
following  day,  a  good  "  one  day'*  itotice,"  Ex.  251 

—  Stranger  to  the  record,  though  substantially  a 
parly  to  the  action,  not  made  to  pay  the  costs, 

Ex.  256 

—  Payment  of,  on  non-apjiearance  of  petitioner 
against' return  of  member  of^  parliament,  how  to  be 
enforced,  Ex.  305 

•—  See  Amendment.  Bail. 

Cseenonl— Plaintiff  bound  to  produce  and  prove  truat 
deed,  where  declaration  in  covenant  on  deed  of  in- 
demnity, setting  forth  recital  ofplalntiffharingbeen 
trustee ;  breach,  the  not  indemnifying  plaintiff  lirom 
a  debt  for  which  he  had  been  liable  as  tmatee,  ud 
plea  traversing  the  breach,  Q.B.  61 

^mmm  tittt  coveiuuitoT  OT  fai*  cxecutOTi  ahall  invett  at 
Intereat,  in  the  SJ.  per  cent  con*ol*,  in  the  corporate 
name  of  the  vicar  of  W,  and  in  the  corporate  namea 
of  the  churchwardens  of  W,  and  in  the  corporate 
name  of  the  archdeacon  of  C,  a  sum  of  money  to 
produce  an  annuity  to  be  applied  towards  the  main- 
tenance of  the  parish  school  and  for  other  charitable 
purposes  of  the  parish  of  W,  not  <nid  as  an  impoeslUe 
covenant,  Q.B.  106 

  Defects  of  declaration  in  covenant  for  non-repair 

of  premites,  arising  from  not  properly  distinguishing 
between  expiration  of  term  and  determination  by 
notice,  and  omitting  exception  of  reasonable  wear 
and  tear,  cured  by  verdict  on  plea  of  payment  of 
damages  Into  court  Omisaioa  to  state  notice  to  re- 
pair was  given  in  writing  cured  bj  plea,  Q-fi.  174 

^—  for  non-payment  of  rent,  maintainable,  though 
lessor  has  re-entered  for  breadi  of  the  covenant  to 
pay  rent,  CP.  138 

«  Reforeno*  to  Uaster  to  compute  sum  due  upon 
deed  of  covenant  to  pay  sums  by  ItutalmenU, 
C.P.  168 

 Defendant  not  allowed  to  go  into  detail  as  to 

sutc  of  premisei  when  he  entered,  in  covenant  for 
not  rendering  up  house  In  lenantable  repair, 

C.P.  304 

 Restriction  of  implied  general  covenant  that  lessor 

had  power  to  demise  by  express  covenant  for  quiet 
enjoyment,  C.P.  263 
I  that  veudorof  a  ship  has  "good  right, full  power, 
and  lawful  authority  to  grant,  baq^aln,  sell,  asdrn, 
and  set  over,"  broken,  if,  at  tfaedateof  thedeed.uie 
ihlp  was  physically  destroyed,  or  had  ceaaed  to 
answer  the  designation  of  a  ship.  ClrcomsUnces 
under  which  a  ship  that  haa  got  on  shore,  and  been 
left  by  her  crew,  may  be  conaidiered  still  to  answer 
the  de^nation  of  a  ship  within  the  covenant, 
Ex.  124^ 

—  Where  the  proper  form  of  action  to  recover 
arreara  of  annuity,  Ex.240 

 See  Debt  Lease. 

Ceeerfitre— Plea  of.  In  abatement,  not  within  3  ft  4 

Will.  4.  c  42.  a.  8,  Ex.  143 
Crovdon  Railway  ^cf— Company  entitled  to  notice  of 

action  under  sect.  179,  CP.  341 
(^utam — in  perambidating  pariah  boundaries,  to  go 

throng  a  nonse  not  on  the  bouodarieb  or  rcqitiicd 

for  perambulation,  bad,  Q.B.  53 

Doai^gea— iUriit  of  owner  of  vessel  to  recover  full 
amount  of  damage  done  by  collision,  though  he 
has  been  paid  for  the  injury  by  the  underwriters, 
CP.  116 

—  ,  Coiuiruction  of  clause  in  agreement  of  partner- 
ship, as  to  question  of  liquidated  damages,  Ex.  145 

  As  to  plaintiff's  right  tojudgment  and  nominal 

damagea  on  the  whole  record,  where  some  of  the 
issues  found  for  the  defendant,  Ex.  329 

^— .  See  Bond.  Slander. 
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Z)«UA— Pretumpdon  of,  from  absence  tbroad  fin  Kven 
yean,  without  being  heard  or;  no  pTCBUinptton  u  to 
time  ot  death,  Bx.  335 

Debt— Nil  dtbet  a  good  plea  in  debt,  on  Matute  S  ft  S 
£dw.6.e.  13,  Ei.  73 

^■1—  Covenant  not  to  lue  fi>r  limited  time,  not  plead- 
able in  bar  of  action  for  a  timple  contract  debt, 
Ex.  128 

  Where  not  maintainable  for  arrean  of  annuity 

charged  on  land,  Ex.  240 
— —  Arreari  of  aueued  taxet  not  recoreraUe  hi  a 

popular  action  of,  Ex.  245 

■  ■I  I  CounU  in,  though  allegation  of  promiie  to  pay, 
Ex.  286 

Debtor  and  Creditor — Where  debtw  diKhargcd  by 
credit  in  account  with  agent  of  creditor,  Ex.  29!) 

Declaration — Notice  of,  after  rale  to  plead,  bat  on  the 
aame  day,  regular,  Ex.12 

■  Demand  of,  irregular,  if  order  for  particular!  not 
previouily  got  rid  la,  Ex.  224 

—  See  Office. 

Deed — Where  pldntiff  bound  to  produce  and  ptove, 
0.8. « 

Question  of  proper  euitody  of  marriage  settlement 

deed,  so  as  to  renoer  preot  m  exeentioa  of,  nnncees- 

tary,  O-B.  140 
Denurrtr — Substiiuiion  of,  for  repUcadon,  wbere  not 

allowed,  CP.  63 
 Points  to  be  marked  In  margin  only  by  party 

demurring,  where  opposite  party  no  pmnt  to  make, 

CP.  173  r-  ^  r 
 Time  for  returning,  where  replication  delivered 

on  Wednesday  next  before  Eaater  Day,  CP.  230 
— •  Bills  of  cnu  not  necessary  to  be  daivered  before 

taxation  ofcoiuonjat^linenttm  demurrer,  Ex.  S3 

—  See  Pleadine. 
Departur*.  See  Pleading. 

Devite — Estate  for  Hfie  oiuy  passes  under  devise  of  all 

copyhold,  all  monies  lent  out  upon  mortgage,  bonds, 
or  note*  of  hand.  Devi*e  of  copyhold  to  S.  C.  for 
life,  and  by  heir-at-law  of  devisor,  without  admlsrioo 
oriurrender  to  the  use  ofhis  wiU,of  bbieverakm  to 
8.  C.  S.  C.  admitted  to  hold  aoewding  to  will  of 
first  devisor.  Reversion  in  copyhold  passes  to  S.  C, 
whose  admittance  for  life  operates  as  an  admittance 
of  the  reversion,  but  on  the  death  of  S.  C,  without 
further  admission,  the  estate  vesu  in  ber  customary 
heirs,  notwithstanding  they  have  been  admitted  as 
devisees,  in  exclusion  of  her  devisee,  Q.B.97 
— ■  of  freehold  lands  to  trustees  in  fee,  charged  with 
an  annuity,  payable  to  J.  H.  D.  out  of  estate,  and 
with  so  much  ot  debts  and  legacies  as  personal  estate 
would  not  extend  to,  wpon  trust  to  pay  the  rents  to 
widow,  (who  died  before  testator,)  and  after  her 
death  to  ip^y  the  icnu  to  support  of  daughter  I, 
nnin  Ae  Mould  aitdn  tweDty-nve;  and  from  and 
after  ber  attaining  that  age,  then  to  her  in  fee;  "but 
in  case  it  should  happen  that  my  said  daugliter  de- 
part this  life  without  leaving  issue  lawfuliy  be- 
gotten," then  to  W.  H.  and  J.  D.  H.  in  fee.  Power 
to  trustees  to  sell  any  part  of  the  premises  for  pay- 
ment of  debts,  ftc,  which  they  exercise,  and  sell  a 
portion  for  ^yment  of  debts.  I,  takes  an  estate  tail 
in  the  premises,  which  vests  immediately  upon  the 
death  of  the  devisor ;  but  the  trustees  take  the  legal 
estate,  and  a  recovery  of  I,  suffered  before  her  death, 
previous  to  attainiug  the  age  of  twenty-five,  only 
operates  to  bar  the  equitable  reminders  dependent 
upon  her  equitable  estate,  Q.B.  177 

to  M.  S.  the  wife  of  J.  S,  for  life,  for  her  indepen- 
dent use  and  benefit,  and  from  and  after  her  decease 
to  J.  S.  for  his  life,  rcmaintler  to  the  use  of  the  heirs 
of  the  body  of  M.  S.  in  t^,  &<l,  testator  declaring 
"  an  the  afiMrendd  Ihniutioiia  of  my  eatate  are  in- 


tended bymetobelnstefctaetflnien^widiTeiBsin- 
der  to  my  right  hdiafiw  ever."  M.  S.  takes  an  estate 

in  tail  general,  CP.  44 
Devite — Construction  of  devise  of  copyhold  so  as  to 
give  a  fee  simple  conditional  at  oammoa  law,  and 
tojwevent  limitations  over  from  inking  efllEel,  CP. 

 Question  whether  word  "  estate"  carried  a  fee, 

in  excelled  part  of  a  devise,  or  was  limited  by  its 
application  to  property  whel^rin  the  devisor  had  a 
leas  interest,  CP.^ 

The  testator,  after  directing  his  tnisteea  to  pay 
certain  sums  of  money  to  the  children  of  his  son 
Richard,  or  to  other  persons  In  certain  events,  then 
devised  freehold,  copyhold,  and  leaseturid  estates  to 
his  son  and  daughters,  and  their  lawfnl  issue  respee- 
titcly,  in  tail  general,  with  beoefitof  aorrivorsfa^  to 
and  amongst  the  Issne  respectively,  as  tenanla  in 
eommon,  and  not  aa  Joint  tenanta:— Hdd,  that  by 
the  word  "issue,"  the  testator  must  be  taken  to  base 
meant  "  children,"  and  that  his  children  therefoie 
took  life  estates  as  tenants  in  common,  with  contin- 
gent remainders  to  their  children  in  tail,  and  cms 
reminders  over,  Ex.  219 

Question  whiethcr  fadr  eontemplatcd  under  de- 
vise to  tesiattn-'s  "  right  and  lawful  bclr^t-kw,"  was 
one  of  the  blood  of  8,  or  one  c^bleof  inberragall 
the  property  devised,  Ex.  S88 

 See^il). 

iNwmljnwnice— Wbato  pUntifF  not  allowed  to  din 
continue  without  payment  of  coats,  CP.  S32 

Dittrets — Duty  of  party  who  distrains  and  imponads 
cattle,  to  see  that  the  pound  is  in  a  fit  state  to  receive 
them  at  the  time  of  impounding.  QnesdMi  upon 
the  pleadings  whether  tM  issue  was  as  to  the  state 
and  condition  of  the  ponnd  at  the  tine  ^  impMod* 
Ing,  or  geitaiafly,  Q.a.  M9 

—  Boat  sent  to  salt  erorks  for  dw  pnpaoe  of  Iwi'V 
laden  with  salt,  to  be  used  in  the  « 
alkali,  not  exempt  from  diatress  for  rent  la  anwr 
by  the  tenant  of^the  salt  works,  Ex.  385 

lH^ringaa—Vom  ■ppolntmeota ;  upon  each,  wiir  as- 
serting that  defendant  was  tutt  at  home:  copy  Isft 
with  wife  on  the  fourth ;  attempted  to  be  re  tamed 
by  defendant's  daughter,  and  dropped  in  tlie  aHMti 
distringas  allowed  to  issue,  CP.  43 

—~  Setting  aside,  where  ordered  by  Judge 
dve  affidavit  of  serrice  of  writ  of  somtDona,  withoat 
impo^na  terms  of  luK  pleading  the  Statnie  of  Umi- 
tuiona,  C.P.  169 


£a«eaieR<-~Question  as  to  right  of  ownar  of  hoaaH  M 
support  of  adjoining  land,  in  the  eaaa  ofa  ceal  mine 
being  excavated  thctdn,  Ex.  101 

SeeJefioftfMf  iVopsrly— VaUdity  of  waraoil  afaOar- 
ney,  given  as  a  coluleral  aaeiirity  for  an  aasnlty 
chai^d  on  a  benefice,  hut  merely  autborisaog  the 
entering  up  of  an  absolute  judgtnent ;  and  r%bt  of 
the  grantee  to  bold  a  sequestration  iasoed  agaiast 
oneMnefice,  upon  such  Judgment,  until  aatiiflidtbe 
arrears  due  at  the  time  it  is  toed  out,  and  to  apply 
the  profits  of  another  benefice,  previously  taken  pee- 
seuion  of  flu-  amari,  in  payment  of aecndng  amars, 
a.B.55 

J^ecfmmf— Entitling  dedantlonofTriidtytenn,  1337. 

of  Trinityterm,lVict.,an  immaterial  error,  Q.B.17 
— ^  Plea  and  consent  rule  need  not  be  filed  at » 

Judge's  chambers,  but  may  be  ddivtied  Kke  plsaa 

in  other  actions,  Q.B.  113 

Rule  for  judgment  aitsanst  three  tanants^  wkate 

serrice  of  declarstion  perfect,  and  for  ■niliiidiMnl  ef 

affidavit  as  to  a  fourth,  CP.  17 

Mistake  In  enUding  dedaratioa  of  Trinity  tena* 

1  Vict.,  Instead  of  7  Will.  4,  no  ground  for  idWof 
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rale  farin jgatnfgdmtcMWJ  <}tclBC,  wbartBode* 

u  the  ntot  regular,  CP.  49 
Ejtctment — Service  npoa  two  teotnts,  o£Scer  in  pos- 

■nrion  and  official  aMignee  under  flat  In  bankruptcy 

aninat  a  third,  aufBdent  for  judgmeolagaiDSt  casual 

ejector,  CP.  169 
— —  Uoiion  for  judoment  against  casual  Rector  in 

London  and  Hiddlesexany  day  in  term,  C.P.  181 
-~  '  Statute  1  Geo.  A.  c  87.  s.  1,  not  complied  with, 

where  notice  requires  tenant  to  appear  in  Trinity 

term  generally,  imtead  of  the  first  day  of  the  term, 

Ex.  280 

~ .  -  Declaration  not  suting  plaintiff  to  be  a  debtM*, 
Ac,  and  omitting  9110  mhtuM  clause,  good,  if  infiinnar 
tion  in  notice  at  the  foot  correct,  Ex.  67 

 Service  of  declaration  by  affixing  on  door  of  one 

of  several  tenanu  who  has  left  his  premises — SembU, 
good,  where  others  regularly  served,  Bx.  83 

— »  Some  tenaoti  la  common,  who  defend  aa  tenantit 
not  precluded  by  rule  for  admitiing  other  tenanu  in 
common  to  defend  as  landlords,  from  contending 
that  lessor  of  the  plaintiff  has  no  legal  title,  where 
It  apiiean  that  rent  has  ibnneriy  been  paid  to  the 
lessMTi  and  all  die  defendants  by  other  persons,  and 
there  la  no  evidence  that  that  tensnev  has  been 
determined.  Taking  poises^o  by  railway  com- 
panf  of  site  of  premises  pulled  down,  and  occupy- 
ing It  for  their  hne  of  road,  scaiWa,  an  actual  onUei, 
Bx.  94 

^—  L««or  bound  to  prove  noa*iiiaiinnce  in  ^Jectaaent 
for  forfoiture  by  reaaon  tit,  Q.B.  ISO 

See  ArbitratltHi.  FwfUtue.  Landlord  and 
Tenant. 

JError — Amendment  of  record  by  adding  iimiUler, 
though  want  of  assigned  as  error,  Ex.  3 

J&fcope— Going  out  of  the  limits  of  the  gaol  after  return 
day  of  the  writ,  when  in  custody  on  mesne  process, 
amounts  ioi  but  no  action  mainuinable 
sheriff  unless  actual  damage  sustaincdt  Ex.SN 

StUUe-in  a  devise  carries  a  fee,  unleaa  dearly  naed  In 
a  restricted  sense,  CP.  288 

Afeqie^Vendor  estopped  by  release  of  all  demanda, 
tie.,  from  recovering  interest  not  paid  by  purchaser 
in  eoniequence  of  a  miscalculation  at  the  line  of 
completing  the  sale,  Ex.  132  \ 

—mm  See  Foreign  Attachment.   Record.  Replevin. 

AUenct  'Burthen  of  proof,  as  to  explaiidng  alteratfoa 
in  Mil  of  exchange,  Q.B.S 

■■  Dedarationoi  former  occupieroflandoverwMch 
a  way  ran,  when  planting  a  tree,  that  he  planted  it 
to  mark  out  the  boundary  of  the  way  as  he  knew  it 
when  a  boy,  not  admissible  on  indictment  against 
owner  of  the  land,  the  question  beii^  whether  it  ms 
a  public  or  private  way,  Q.B.  4 

—  Copy  of  Bssignmeni  by  Insolvent  to  prarisional 
assigiiee  under  1  Geo.  4.  c  119,  evidence  under 
a.  78of 7  Geo.  4.  c.  &7.  Q.B.  10 

 Affidavit  of  sheriff's  officer  on  interpleader  rule, 

adndssitde  to  prove  his  agency  and  dcdaratlons  In 
acdsa  agrinat  tbesheril^  Q.B.  18 

Whether  eildeoce  of  a  party  skilled  In  the  know- 
ledae  of  handwriting,  who  has  examined  the  writing 
of  the  attestation  to  a  will  and  other  signatures, 
admitted  by  the  attesting  witness  to  be  his,  ii 
for  the  porpoae  of  shewing  that  the  ailealatkin  b 
not  genmne,  adndedtde  in  Mciment  to  try  the  vali- 
dityoftbewUI,  aB.33 

—  Deed  grandng  annuitjr  charged  upon  land,  exe- 
cuted by  party  in  possession,  reciting  that  the  ieoal 
estate  was  in  trustees,  and  that  he  had  only  a  ufil 
interest,  adndsrible  in  evidence  In  ij)ectineut  against 
third  parties,  Q.B.S2 

 Entn  in  parish  books,  that  perambulation  has 

taken  puce  In  a  particular  line,  not  admia^c,  in 

New  SiaiBif  VII.— Ihvbx,  Csai.  Law, 


action  by  party  whose  houae  is  altuate  in  parish* 
against  other  parishioners,  for  exercising  alleged  ens* 
tomary  right  of  passing  through  the  house  in  peram- 
bulating the  parochial  boundaries,  Q.B.  53 
Beidenct — of  decree  dissolving  marriage  of  parmufor 
incestf  admissible  on  appeal  against  order  remov- 
ing ■  SOB  not  nsmed  in  a  former  order  confirmed 
dh  appeal  previous  to  such  decree,  (LB.  61 

—  Document  from  Duchy  of  Lancaster  office,  pur- 
porting to  be  a  survey  of  a  manor  when  beloiwing 
to  the  dueby,  by  depulv  of  general  anrveyor  of  the 
duchy,  upon  the  oath  and  presentment  of  the  tenants, 
(no  commiMion  or  authority  for  taking  the  survey 
being  produced,)  not  evidence  to  prove  the  extent, 
either  as  an  autborixed  survey,  or  on  the  ground  of 
reputation,  ^B.  73 

—  Proof  by  party  calling  a  witness  of  all  that  he 
baa  said  at  the  time  be  made  a  detached  statement, 
drawn  out  on  eroas-examination,  not  adnusaible  un* 
less  connected  with  such  statement.  Party  to  a  suit 
not  allowed  to  give  evidence  of  all  he  stated  when 
be  made  declarations  spoken  to  by  his  vritoeia  on 
crDsa-exanunaiion,  niileas  connected  with  the  subject 
of  those  dedaratioM,  Q.B.  Itt 

Execution  of  marriage  setttement-deed  entailing 
lands  on  the  children  of  the  marriage,  more  than 
thirty  years  old,  produced  by  attorney  of  heir  of 
one  of  the  tmateea,  not  necesaary  to  t>e  proved, 
0.8. 140 

MX  Alteratioo  of  negotiable  instrument  lo  be  explain- 
ed by  party  producing  it  by  extrintie  evidence, 
Q.B.  144 

 Proof  of  continuous  ei^oyment  neceasarv  under 

2  ft  8  Will.  4.  c.  71.  Plea  of  right  to  turn  cattle 
on  a  dose  assumed  to  be  an  easement,  not  proved 
by  exercise  of  a  right  of  pasture  assumed  to  be  a 
profit  d  prendn,  Qt^.  145 

.  ■  ■  of  continuous  boundary  between  manors  A.  and 
C,  to  prove  boundary  between  manors  A  and  B,  on 
question,  whether  tews  jafiw  parcel  of  A  or  B.  Ad- 
ndssihility  of  verdict  under  G(»nmission  to  ascertain 
houndariea  between  A  and  Caa  a  verdict  upon  the 
matter  decided,  bnt  not  simply  as  reputation.  Not 
conclusive  aa  aguntt  lord  of  the  manor  of  A,  in  ac- 
tion by  third  party,  and  therefore  non-production  of 
decree  immaterial,  Q.B.  148 

■—  Document  el^ed  by  thirteen  inbatutants  of 
township,  tsrdveofwhom  are  dead,  at  a  meeting 
held  to  conrider  the  resisting  of  a  claim  fur  repairs 
upon  the  township,  statins  that  there  was  only  a 
public  foot  and  bndte  road,  admiuible  as  evidence 
of  reputation  in  action  to  determine  a  public  right 
of  way.  Evidence  of  origin  of  user  or  of  licence 
proceeding  from  bargain  or  agreement,  lo  rchut  in- 
ference of  dedication  arising  from  long  user  of  a  way, 
Q.B.  172 

—  Entries  made  by  medical  officer  of  union  in  his 
^tiitt  book,  not  evidence  in  action  by  him  for  libel 
impaling  imligenoe,  Q.B.  190 

On  the  Inu  of  an  indklment  for  the  non-repair 
of  a  public  bridge,  which  alleged  a  lUbiliiy  rolMie 
tentirm,  die  defendants  produced  a  record  of  a  pre- 
sentment at  a  sheriff's  lourn,  agunst  the  Bishop  of 
Unooio,  in  the  rugn  of  Edw.  3,  which  charged  him 
vrith  the  liabUinr  IP  the  repdr  of  the  bridge,  which 
he  denied}  and  the  presentment  having  occo  re- 
moved Into  the  Court  of  King's  Bench,  the  Jury,  on 
the  trial,  found  a  verdia  for  the  bishop,  and  also, 
upon  inquiry,  stated,  that  there  was  a  bridge,  but 
that  they  were  ignorant  who  ought  to  repair  it; 
that  it  had  been  constructed  about  sixty  yean  ago, 
partly  from  the  alms  of  the  men  of  the  county,  and 
partly  from  the  charitable  contribution  of  a  Bishop 
of  Uncoln,  who  was  passing  through  the  county.  A 

ft 
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pilvT  Mai,  dincdng  a  mnt  oT  Miitage  to  At  men 

of  K,  which  tedtM,  tail  the  bridge  mi  iuIikhu, 
and  (hat  no  one  wm  bound  to  repdr  It,  and  alio  Ihe 
grant  of  pontage  iucl(  were  produced:— Held,  ad- 
miauble,  Q.B.  205 
EwitUnce — Unttamped  eheque  ginn  bjr  B.  to  A,  la 

Ciyment  for  cattle,  admUnble  in  evidence  in  action 
J  A.  again>t  the  party  to  whom  B.  hai  afterwards 
aold  them,  for  their  value,  on  the  ground  that  tlioy 
had  been  fraudulently  obtained  by  B,  Q.B.  218 
.-  -  Mortgtige  deed  executed  on  obtaining  sum  of 
money  by  deviiee  of  premiui  for  life,  reciting  furmer 
mortgage  by  devisor  and  hie  truitee,  not  admiHible 
for  defendant  in  action  by  truiiee  againtt  flnt  mort- 
gagee, for  the  purpose  of  shewing  the  parcels  con- 

S'ed.  Whether  declarations  of  cettui  que  trust  for 
,  againil  the  interest  of  trtutee  in  fee  and  remain- 
der-man, is  reoeivaUe  in  evidence  in  action  brought 
by  the  trustee,  Q.B.  S2S 

■  Voting  papers  at  election  of  councillors,  under 
6  &  6  Will,  4.  c.  76,  not  such  public  documents  as  to 
be  authenticated  merely  by  production  from  town 
derk'a  oOcc ;  must  be  traced  from  presiding  offlcer. 
Whether  bnigeaa  roll  conclusive  as  to  right  ofhuigees 
to  vote  for  councillors  on  warmtto  lofbrmation 
against  a  councillor,  Q.B.  337 
V.  Admissibility  of  hand-bill  circulated  at  the  time 
of  the  sale  of  contiguous  properties  deacrlbing  tlw 
eilent  thereof,  for  the  pnrpiMe  of  a^ying  the  deed 
ofconveyance,  Q.B.HS 
H»  of  ownership  of  shares  In  the  Western  Railway 
Company,  and  of  title  to  convey  the  same.  Question 
as  to  what  Is  a  debt  or  denuind  for  which  a  bankrupt 
nteht  have  suslslned  an  action  within  section  H  of 
9  Geo.  4.  &  IS,  so  as  to  make  deporiliona  coneludvc 
evidence,  and  whether  evidence  may  be  ^veu  to 
shew  the  act  of  bankruptcy  therein  stated  vraa  con- 
certed, CP.  Its 

—  Where  character  of  assignee  in  which  plida- 
tiffsucasptdaliv  denied,  CP.  148 

of  condoct  of  defendant  towards  another  voter  at 
theaame  time  and  place,  in  action  for  bribery.  Ei- 
•mined  copy  of  snerifTa  precept  returned  lo  ihe 
Crown  office,  good  evld«iee,  CP.  191 

 Whether  secondary  evidence  can  be  given  of  the 

contents  of  a  deed,  known  to  have  t»een  In  the  pos- 
session  of  attorney's  clerk,  and  which  be  has  been 
called  upon  to  prodoce,  but  allwet  it  is  In  the  pot- 
eeadon  of  bis  employer,  CP.  S17 

II  ■  ■  Proof  of  all  facts  alleged  In  JostiSeation  not 
necessary  i  proof  of  a  distinct  fact,  which  is  an  an- 
swer lo  the  action,  eoOdenk  CP.  149 

—  Where  record  not  conelnriTO  if  Imae  taken  on 
bet.  CP.  399 

^—  Party  who  has  demised  dose  to  defendant  a 
competent  witness  In  trespass,  where  question  as  to 
the  right  of  poMestim.  Qneation,  as  to  what  it  ^ 
proper  custody  from  wMdi  a  ieaae  ahould  be  pro- 
duced. Ex.  138 

 of  plaintiff,  where  plea  of  mmquam  Imiaiitmhu 

in  action  for  apothecary's  bill,  Ex.  167 

 Where  admissibility  of  evidence  not  oljected  to 

at  trial,  cannot  be  disputed  afterwards.  Where 
evidence  of  parol  atatementa  of  broker  at  time 
ooottact  recmabte  to  shew  nndnsUnding  of  the 

Knrchaser  as  to  where  the  article  mM  was  lying,  on 
aue  whether  it  was  ready  for  delivery  In  a  reason- 
able time,  Ea.  183 

—  Presumption  agidnst  aaugneee  of  bankrupt,  that 
aecount  idgned  by  him,  and  dated  before  the  bank- 
mptcy,  was  made  when  dated,  Ex.  SOS 

 Declarationsofperson  in  Insolvent  circumstances 

admisaible,  to  shew  he  knew  of  his  Insolvency, 
thou^  not  accompanying  act  done,  if  Inaolvency 


proved  «JlMMfo.    liwlti  Imlficjr  abodd  be 

proved  first,  Ex.  SOS 
EMemee — Absence  abroad  for  seven  year*  witboot 
being  heard  of,  preaumpiive  evidence  of  death,  bot 
DO  evidence  of  time  of  death,  or  tliat  k  oocturcd 
at  the  end  of  the  seven  ycara,  Ex.  335 

—  Adndsslbility  oif  letters  addressed  by  decssssl 
persons  to  testator,  and  found  with  the  seals  broken 
amons  his  private  papers,  and  of  a  letter  addressed 
by  a  deceased  person  to  testator,  desiring  him  to 
communicate  with  his  attorney,  found  in  uie  same 
place,  indorsed  by  the  attorney,  upon  the  qoeadoB 
of  testator's  competency  to  make  a  will,  Ex.  340 

— .  See  Covenant. 

Bxctftioiu — Bill  of,  Uee  on  a  jadgnwnt  of  nonsuit  In  a 
county  court,  CP.  1 

SmU*.    See  Honey  had  and  received. 

ffeca/foa—Payment  by  bailiff  of  a  Ubcrty  by  the 
directitm  of  the  tord's  stemrd,  on  roeeiving  indan- 
nity  for  the  lord,  of  money  levied  niKler  a  warrant 
in  the  common  form  from  tiie  sherifi^  a  waiver  by 
the  lord  of  any  illegality  in  the  warrant  j  and  a  rale 
calKw  upon  him  to  retom  the  iberiff'a  mandate* 
therefore  not  irrcgnlar,  C.P.  140 

— .  Defendant  not  alhmed  to  be  chatfed  Id  excea- 
tion  before  time  stipulated  in  agreement,  aeeordiiig 
to  rule  Trinity,  36  &  S7  Goo.  2,  though  that  extends 
beyond  the  period  pmeribed  for  dufglng  bi  execu- 
tion hy  the  rale  85,  Hilan,  S  Will.  4,  CP.  73 

—  Goods,  tboogfa  bound  ftom  delivery  of  writ  to 
sheriff,  may  be  sold  by  dehtw,  subject  to  right  of 
execution  creditor,  which  will  follow  them  into  the 
hands  of  pnrchasera,  oniess  sale  in  mairket  overt, 
Ex.  177 

Bxeemior — Honey  received  on  policy  of  in«ur«Doe  de- 
posited in  the  hands  of  the  executor,  lo  receive 
money  advanced  to  testator,  not  assets,  ao  for  as  his 
lien  extends,  Ihoogh  receipt  rigned  aa  execmtor, 
aB.S3 

^—  The  legal  reprooentative  of  a  party,  for  whom 
administratim  hu  been  granted  to  ua  atlsney, 

Q.B.S61 

—  Estate  of  inaetvent  debtor  veeMd  ia  oxocurof 
assignee.  O-B.  369 

— —  not  liable,  as  such,  for  faneral  expenaoa.  Joinder 
of  coonts  for  monnr  paid  for  nso  of  defeDdaat  m 
executor,  and  due  mm  Um  aa  exeeator,  ob  an  ae- 
count stated,  good ;  feeBs,aiiogbodBaold«Ddwort 
done  for  him  as  executor.  Common  action  for  goads 
sold,  and  work  and  labour,  not  maintunaUc  agaiait 
executor,  wtiere  goods,  and  work  and  loboar,  con* 
traoted  for  in  HMaM  of  leatalor,  and  coaivlated 
aftor  hie  death.  AnnUt,  dedaratioa  aheadd  bo  ape- 
cial,  Ex.  105 

 Widow  occupying  her  tale  buaband's  iMnuoaad 

shop  for  three  months,  not  an  executrix  A  tm  tmt 
if  she  does  not  carry  on  the  borinesa,  Bx.  SOS 

—  Quesiion,  wheitier  sum  prid  to  soHciiar  aa  calls 
in  a  Chancery  suit,  eonunenccd  by  testMoe,  are  assets 
under  agreement  by  encntor,  who  oostttoaaa  the 
suit,  to  pay  a  former  striidtor  oat  of  the  aaaeta  wbfab 
Ao«M  ust  eoaaa  to  band,  Ex.  SU 

Mm  A^irtssMMnf— Action  for,  not  matniitnille 
where  aii«itfaitwoactlona,disdwig*aa to  bodiat 
same  time,  and  an  hour  hafon  dlacMi^  oAcw  has 
been  toU  by  Iba  pWntiff  in  on«b  ^  it  «aa  aaldad, 

Bx.83 

^»  Action  for,  not  maintainable  aoainatpwty  lodg* 
log  a  eoniplaiiit  in  matter  over  wlkh  n  Ma^sHita 
has  a  general  Jorisdiction,  for  arraat  oa  wansiU 
issued  thereon,  ihoagh  Hagisttate  no  nntbority  la 
act  in  the  particnlaf  caae.  Acoompanyiag  coMtMie, 
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and  pjrfnting  oat  penoo  to  be  tmttti,  nidtnct  of 
parddpatloD  la  armt,  Ex.  144 

Falu  PrtUnctt — NeccMUjr  lo  allege  to  whom  goodj 
beloag,  in  indictmeni  for  obuinlng  under  Tabe  pre- 
tencea,  Q.B.  220 

TaU4  lUpretentatian — Reprefentaiion  by  attoraejr,  on 
■pplicaiion  for  loMi  of  money.tbat  money  maynfely 
be  lent  en  faorrowo'e  promUeory  note,  u  the  titte- 
deeds  of  an  eetate  be  bat  luelr  bought  are  Id  tbe 
ftttonie^'e  poMeoioii,  within  9  Qto.  4.  e.  U)  and 
no  action  mainlainaibia  on  ft  saleM  in  wrillnc, 

aasoo 

—  Riglit  of  action  of  a  pavtv  aiutainlng  ii^nry  bjr 
tba  bnntiDg  of  a  gun,  sold  ondet  a  fiUaa  warranty  to 
a  third  pcraon,  Ex.  287 

Pkri  Fariu— Rigbt  of  sfaeriff  to  break  ^en  mitec 
door  in  exceotion  of,  Q.B.  169 

/W — Pint  and  third  proclamations,  omitted  tbren^ 
error  of  tbe  officer  to  be  indorsed  on  the  roll,  ordered 
to  be  duly  indorsed,  CP.  S59 

H3rlure»-~TT0W  for,  not  maintsinable  by  tettant^ 
where  they  are  converted  during  the  term,  Ex.  6i 

Forfeiture — Receipt  of  rent  after  discharge  ander  In- 
sokent  Aet  a  wuver  of  clause  of  fbrieitare  in  lease* 
if  lessee  should  "  be  or  become  insolvent :"  non- 
payment of  drtt  donanded  after  dlscha»e  not  a 
.  contioidng  insdvener  witbin  such  douse,  C.P.  184 

—  Lessor  bound  to  prove  non-insnrance  in  eject- 
ment for  forfeiture,  bv  reason  of,  Q.B.  iM 

Foreign  Jllaekment — No  notice  of  ptOMedings  in 
Mayor*!  Cowl,  an  immaterial  allegation  in  replica- 
tien  to  plea  of  payment,  under  Judgment  of  Mayor's 
Court  ia  foreign  attachment,  where  custom  set  out 
in  plea ;  but  no  execution  executed,  a  good  answer. 
And  if  iasne  thereon,  the  record  of  the  foreign  at- 
tachment is  not  concloiive,  CP.  S99 

Fraud — of  shcrUF's  oOeer  In  obtai^ng  indemnity 
bond,  sufficient  to  snttsln  general  pica  of  fraud  and 
conn  in  action  by  aberiflr  on  the  bond,  Q.B.  220 

Fraud*,  Statute  Note  in  writing  necessary  to  vali- 
dity of  promise  to  accept  InII  of  exchange  at  three 
months  for  a  given  amount,  bdng  the  aggrmte  of 
a  previous  debt,  and  tbe  price  of  goods  and  chaliels 

.  agreed  to  be  bought  and  sold.  Defendant  entitled 
to  Judgment  on  declaration  opmi  Uie  whole  contract 
alleging  both  HuU  of  consUetadon,  andplea  of  the 
Invalidiiy  of  the  conttact  to  the  whole  cause  of  ae* 
tioo.  Q.B.M 

Notice  to  quit  temdnatlng  on  a  wrong  qnarter 
day,  not  a  nrrender  witldut  so  aa  to  aust^  an  ^Jeci* 
meat,  Ex.  97 

 Where  common  steel  and  east  attel  of  more  than 

lOJL  value,  purcbasod  under  one  pani  contract.  ac> 
oeptanee  of  former,  a  pari  acceptance  within  scedon 
17,  though  latter  refused.  Sufficiency  of  contract 
under  itatute  questionable  under  general  issue, 
Ex.  129 

^»  Contract  for  sale  of  shares  in  railway  not  in  writ- 
ing, good,  El.  153 

FHendlf  Sociilv—V/hae  old  rules  altered,  but  new 
rules  not  ennwed,  not  within  statute  33  Geo.  3.  c  M, 
aB.  U7 


Gaau — Gamekeeper  acting  under  deputation  ^vcn 
previous  to  1  ft  2  Will.  4.  r.  33,  not  registered 
according  to  that  act,  not  enUtled  to  priWwes  of 
acts  thereby  repealed,  or  to  a  niontVs  notice  of 
action,  and  to  give  that  act  and  the  special  matter  in 
evidence  under  tbe  general  issue.  CP.  38 
Gam*  Jet — Any  person  authorised  to  make  a  com- 
plaint under  section  SO,  Q.B.  236 

lent  to  play  an  illegal  game  cannot 
1. 14i 


ck,  Ex. 


OpadtteUmtidtSvtre^KmumfA  for,  whertsoodo 
kept  an  unreasonable  time,  on  contract  for  sue  or 
return,  Q.B.  113 

Ouarmtit — Money  due  under,  not  the  subject-matter 
ofa  plea  of  set-off.  CP.  II 

—  lUght  of  exccuton  to  maintalB  action  on  gua- 
rsntie  given  to  tbem  and  their  attorney,  to  inuin- 
nify  against  claim  made  after  payment  of  legaoyi 
wlUMutjMning  the  attorney,  CP.  227 

Ifi^rai^CbrpKf— tested  in  a  wrong  reign,  amended, 

Mgkioaj/ — Where  declaration  of  occupier  of  land* 
over  which  way  is  allied  to  run,  when  planting  a 
tree,  not  admissible  on  indictment  against  owner, 
and  question  whether  it  was  a  public  or  private  war, 

—  Court  DO  power  to  give  judgment  on  present- 
ment, under  13  Geo  3.  c.  78,  In  progreM  at  the 
pissbigof3ft6  WUL4.&30,  Q.B.S37 

Jmpritmment.   See  Arrest. 

lueonsitltml  Pleas— Eftct  of,  as  to  plalntilTs  right  to 
Judgment  and  DonUnal  damages  on  the  wbde  re- 
corf,  Ex.299 

Iitfmt — Whether  capable  of  contracting  to  serve,  so  as 
to  be  liable  lo  jurisdiction  of  Joilice  «Ptaee,iuidef 
4  Geo.  4.  c  34.  s.  3,  0.8. 51 

—  Rule  upon  pauper  infant  lessor  in  ^ectment  for 
security  for  cosu  discharged,  the  folher  being  «ub- 
stituted  for  the  nomtnsl  plaintiff.  Ex.  142 

/n/brm^fra— Where  sustainable  in  England,  for  un< 
shipping  prohibited  goods  on  the  high  seas  and  land- 
ing tliem  in  Ireland,  Ex.  38 

/anJtfqwr— cannot  take  s  coat  off  the  baA  of  his 
guest,  as  a  security  for  a  bill  which  he  refuses  to  pay, 
Ex.  60 

Inquitithit.   See  Certiorari. 

fuMolvent — Assignment  lo  provtrional  assignee,  under 
1  Geo.  4.  c  119,  a  proceeding  of  the  Court  as  soon 
as  executed  ;  and  a  copy,  under  seal  of  the  Coottt 
evidence  by  7  Geo.  4.  c.  57.  s.  76,  Q.B.  10 

■ — -  Assignment  after  imprisonment,  wiihout  pro- 
sure  or  new  consideration,  of  all  insolvent's  property 
to  trustees  for  the  beneBt  of  all  his  creditors,  fraudn- 
lent  within  7  Geo.  4.  c.  32,  and  void,  Q.  B.  57 

— ~  AarignmentfimnpioTidonal  assignee  toassigneo 
of  creditor.  In  form  pointed  out  by  schedule  of 
7  Geo.  4.  e.  57,  for  tbe  prorislonal  asugnment,  valid, 
as.  89 

^—  Power  of  Court  for  Relief  of  Insolvent  Debtors, 
ander  7  Gee.  4.  57.  s.  10,  to  diMharge  prisoner 
confined  on  process  of  outlawry  for  debt,  Q.  B.  265 

.  - Pnmerty  vested  in  person  signifying  his  accept- 
ance 01  aopointment  of  assignee  by  assignment  of 
proviuouai  assignee,  though  assignment  or  counter- 
part not  executed  by  sudi  person :  estate  of  insolvent 
mcluding  terms  for  years,  vested  In  exeenlor  of 
asrignec,  O-B.  369 

Meaning  of  word  in  elauae  of  forfUtnre  In  lease, 
CP.  184 

■  I  -  Where  surety  not  relieved  by  diKharge  of  prin- 

dpal  under  Insolvent  Debtors  Act,  CP.  197 
~«  Assignees  not  entitled,  under  section  33  of 
7  Geo.  4.  c  57,  to  the  value  of  furniture  againit 
landlord,  who  baa  put  it  into  a  house  and  paid  for 
it,  upon  an  arrangement  that  the  tenant  ihould  ex- 
ecute «  bill  of  sJe  ua  a  security  for  the  price,  and 
such  bill  of  sale  is  executed  voluntarily  witbin  three 
months  of  tbe  tenants  imprisonment,  with  the  view 
of  petitioning  for  bis  dlschargo  nnder  tbe  act,  Ex.  95 

—  Be^cation  to  plea  of  Ascbai^  luder  Insolvent 
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Debton  Act,  tbat  pUIntiff  had  no  nottoe  of  filing  pe- 
titioD  or  time  appointed  for  hearing,  bad,  on  demur* 
rer,  ifno  statement  that  plaintiff  was  a  credibH  to  the 
amount  of  Ex.  IM 
/moImm(— Where  declaratiaos  of  person  in  insolrent 
circumstances  admissible,  to  shew  he  knew  of  his 
insolvency,  though  not  accompanied  bj  act  done, 
Ei.  306 

■  ■  —  See  Power. 

jHtpectim  of  Deed — Surety  not  entitled,  in  action 
ag^nst  him,  to  demand  inspection  of  deed,  to  which 
plaintiff  is  no  parly,  whereby  time  is  said  to  hjive 
been  given  to  tne  prindpal  debtor,  Ex.  79 

/imrauM— Owner  of  vessel  entitled  to  recover  full 
amoant  of  damages  resulting  from  collision,  thongh 
after  commencement  of  tht  Mtioa  tw  hn  twen  piud 
by  the  underwriters,  CP.  110 

—  Question  as  to  what  is  a  tendering,  and  what  a 
deviation.  Whether  slay  at  a  particular  port  unrea- 
sonable, and  for  otiier  purpooes  than  ummc  men- 
tioned In  the  pofiey,  a  qnenion  tot  the  Jury,  Ex.  1 

—  Where  knowledge  orthe  wife  not  the  knowledge 
flf  the  husband,  as  to  disorders  with  which  the  wife 
had  tieen  afflicted  at  the  lime  of  the  insurance  of  her 
life.  Proper  pciat  for  the  Jury  upon  the  question  as 
to  who  is  "  the  usual  medical  attendant,"  Ex.  188 

■  Where  nnderwriten  discharged  by  credits  In 
aeconnt  with  insurance  broker,  Ex.  292 

■  Liability  of  underwriters  for  a  toul  loss  without 
notice  of  abandonment,  where  part  of  cargo  damaged 
in  the  course  of  the  voysge  by  leakage,  so  as  not  to 
be  able  to  reach  the  port  of  destination,  i*  landed 
and  sold  at  a  loss,  nnd  the  ship  is  stranded.  Ex,  327 

 See  Consolidation  of  Actions. 

Jntereit — to  be  taken  by  pawnbrokers,  Q.B.  269 

—  on  old  bill  of  excbange  recoverable,  thotub  re- 
newed bill  for  the  principal  sum  givon  and  pud  be* 
fore  action  brought.  CP.  49 

Right  of  defendant  b^w  to  Interest  on 
judgment,  when  aflBrmed  by  court  ttS  error,  Ex. 
287 

InUrjjIeader  Act — Sheriff  ordered  to  withdraw,  and  to 
be  discharged  from  alt  proceedings  by  executi6n  cre- 
ditor, in  reqwet  of  tlieadaun,  where  exeeutionm" 
ditor  did  not  appear,  Q.B.  IS 

Power  of  court  under  a.  8.  to  illow  itakcbotder 
his  costs  out  of  the  fund  where  the  thM  pu^  doea 
not  appear,  CP.  276 

.  Costs  of  motion  for  costs  of  femer  interpleader 
rule,  not  granted  without  a  previona  appUcatlon  to 
the  party,  Ex.  11 

  Execution  creditor  appearing  on  interpleader 

rute  need  not  produce  an  affidavit,  Ex.  82 

Jrrtgalarily — Eight  days  n  reasonable  time  for  appli- 
cation for  irregularity  in  arrest  on  mesne  proceu. 
Application  for  setting  aside  copy  of  capiat,  describ- 
ing writ  as  issuing  in  one  reign,  and  tested  In  an- 
other, and  discharging  defendant  out  of  custody, 
too  late  after  dght  days,  unless  delay  accounted  for, 
CP.  18 

—  Semblt,  not  waived  by  gmng  to  trial  under  pro* 
test,  CP.  108 

— -  In  serving  writ  on  wrong  person  waived  by  taking 
out  aummons  for  time  to  plead,  CP.  297 

»  Whether  appUcatton  by  defendant,  whilst  in  pri- 
son, for  declaration  and  particulars  of  demand,  a 
Itcp  !n  the  cause,  so  aa  to  jnevent  defendant  ftmn 
taking  advantage  of  a  previous  irregularity,  Ex.  W 

 Application  to  set  aside  service  of  wnt  of  sum- 
mons to  be  made  within  eight  days,  Ex.  197 

lauable  Plea — Bankruptcy  of  one  of  the  defendants, 
is  not  an  issuable  plea:~what  is,  CP.  M 

— —  That  plaintiff  petitioned,  and  was  discharged  by 
Insolvent  Coort,  and  that  cause  of  action  is  vetted  in 


Sirovialonal  asrignee,  not  an  iasnable  plea  la  tmpan 
or  breaking  and  entering  pontiff's  warehoeie :  al- 
lowance of  such  plea  on  contested  summou  to  pltti 
several  |4cas  no  oljeetioB  to  Hgning  Jadimenl, 
CP.  295 


Joinder — Action  against  bnsband  and  wife  for  aasall 

and  false  Imprisonment,  CP.  30 
 of  aUorney,  in  action  on  goarantie  of  indeiaiAy 

given  to  him  artd  execntoia  on  pnymant  of  l^acy, 

not  necessary,  CP.  227 
Judgment — given  In  ball  court,  not  leviewed  In  banc 

after  teim  in  which  it  haa  been  prononnosd,  Q.B<I 

—  No  oljectioo  to  plalntUT  oecUng  U  mcni 
judgment  of  nonsnh  in  Inferior  coort,  OM  be  caM 
be  heard  tocontndlct  the  record,  CP.  1 

^—  not  allowed  to  be  entered  mute  prv  Imne,  where 
non-eniry  at  the  proper  time  proceeds  from  Uthcs 
of  party :  where  party  considered  to  be  Knilty  of  Mdi 
laAet, CP.  32 

—  may  be  signed  the  morning  oAer  time  fer  plead- 
ing expires.  CP.  181 

_  Plaintiff  who  has  p^d  hia  own  attorney  tbecoKt 
of  carrying  in  the  roH.  ordered  to  do  so  on  the  a^ 
plication  of  the  defendant  fer  the  pnrpose  of  coa- 
^^i^ihe  Judgment  and  entering  iq»  satiAcrtwi 

—  Where  irregular  if  entered  before  costs  taxed  aad 

amount  notified  to  defendant,  Ex.  5 
Judgment  at  in  eoH    a  Nimtiiu — Defendant  not  ea- 
tilled  to,  where  he  has  served  plaintiff  with  order  far 
further  and  better  particolaro,  though  no  notice  lokeo 
thereof,  CP.  65 

■  ■  Rule  for,  after  peremptory  undertaking,  sbsolott 
in  (he  first  instance.  CP.  181 
<•>—  Motion  for,  in  Hilarv  1838,  where  issse  Joiacd 
in  a-couniry  cause  in  Hilary  ncation,  ISST*  m  as 
notice  of  trial  given.  QualiSeation  dktns  ia 
Smith  «.  HlUer,  as  reported  In  8  Slee.  ft  Wds.  51^ 
Ex.64 

Judgment  Xtetvered.    See  Variance. 
J«rudietton—o{  Court  to  order  furtlier  and  better  pot- 

tlcnlartln  general,  and  under  S&gW0l-4.cSL 

a.  5.  (the  Patent  Act),  CP.  33 

—  of  Lord  Chief  Baron  of  Exchequer  u  rive  pw 
nis^n  to  hold  to  bail  on  offldavit  entitled  ia  the 
Common  Pleas,  and  sworn  before  comnusnoMi  ot 
that  conit,  CP.  ISS 

^—ofConrt  to  direct  bidder  to  dcHTempbasfes* 
change  to  acceptor,  on  offer  to  pay  amount  and  esits 
of  all  actions  brought  bondJUe,  C.Pt  238 

—  ,  I  Court  no  authority  to  make  stranger  to  record 
pay  costs  of  action,  though  snbatantiuly  aputyti 
It,  Ex.  256 

Juttice  qf  (As  Peace— aa  Jurisdiction  over  dosoeatit 
servants,  under  4  Oeo.  4.  c.  34.  a.  3,  51 

—  Where  Court  will  presume  that  rcqidBiea  m 
liceniing  act  have  beeneompUvd  witb  pneiaoiM 
applicaUon  for  licence,  CP.  78 

—  See  Bastard. 


Landlord  and  Tenant — What  an  agreement  for  a  lesat 
only,  Q.B.  17 

—  Question,  whether  a  plea  le  a  idea  of  atuiicn 
dcr  of  the  terra,  or  an  excnae  finr  tne  non^paywrt 
of  rent.  Q.B.  147 

 Where  actual  demise,  created  by  letter  frw 

tenant  to  landlord,  and  the  answer  of  the  iMtti. 
Doubt  as  to  right  to  distrain  may  be  deared  aa  by 
conduct  of  parties.  Agreement  for  tenancy  abscws, 
where  party  proposes  Mmself  aa  tenant,  upon  on- 
dition  of  an  inquiry  being  aadafteiory»  and  landlKd 
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■(•tM  tbat  inqnliT  li  BatMwtory,  tad  pnti  Un  Into 
poMCMton,  CP.  100 

Landlord  and  Tentrnt  —  What  evidence  deftodant 
allowed  to  gWe  to  Uate  of  faousa  when  he  entered. 
In  covenant  for  not  rendering  np  in  tenantablc  re- 
pair. CP.  204 

  Notice  to  qvAt,  terminating  on  a  wrong  quarter 

daj,  cannot  epente  ■■  a  lomader,  within  ibe  Sta- 
tote  of  Frandi,  ao  at  to  nirtain  an  ^eetment,  Ex.  57 
Extraordinary  anenment  made  by  commit* 
■ionera  of  sewera.  within  tern*  of  an  agreement  bjr 
tenant  of  marsh  land,  to  pay  all  ontgolnga  wbatao* 
ever,  rate*,  taxea,  mU,  fte^  whatbcr  parochial  or 
parilamentarT :  where  pita  of  poymeBt  ani^ortadt 
In  action  by  landlord  to  recover,  aa  arrcan  of  rent, 
rami  allowed  ia  mUuke  by  hit  agent,  Ex.  68 

—  SeeContracU   Bankmpt.  Wwie. 
jttai^Whatonly  an  agreement  for,  Q.B.  17 

—  Rl^t  of  leamr  to  recover  rent  for  tfie  latt  quarter 
of  the  aeventh  year,  on  a  dendie  tat  aeven  jreara 
wanting  ttvan  days,  thowth  not  eonplate  until  tht 
term  has  expired,  Q.R.  195 

 Lessor  suing  in  ^ectment  for  a  forfeiture  for  not 

insuring,  bound  to  prove  the  fact ;  refusal  to  shew 
policy,  and  non-prodnction  thereof  at  the  trial,  after 
aotiee,  not  pemd  JMt  cvidaiKe  of  forfUture, 
Q.B.  «50 

 Restriction  of  implied  general  oovtnaDt,  that 

lessor  has  power  to  demise,  by  exprCM  eovanant  finr 
quiet  ei^oyment,  CJ*.  363 

—  Whcra  leaae  of  premitea  at  a  tacfc-rent  paatea 
under  BMigoment  fbr  tbe  baneflt  oTcredliora,  Ex.  108 

—  Question  aa  to  the  proper  coMody  of;  after  the 
term.  Ex.  13S 

—  See  Trover. 

Ltgacf  Duty — Annuity  cha^ied  upon  land  by  the 
exerate  of  a  power  given  by  a  will,  liable  to  legacy 
duty,  St  a  Imcy  charged  by  tbe  will  which  created 
tbat  power.  Ex.  188 

£wafa«— Ctmipelency  of  residuary  l^atee  in  action 
for  funeral  cspentea,  Q.B.  280 

—  Hnaband  of,  where  a  cooipetant  wIiuch,  Q.B. 
969 

LttttTM  TtatamenUtry — Copy  of  archbidwp't  eerdfl- 
cate  without  will  annexed,  not  oyer  of,  CP.  1S7 

What  Is  a  libellous  publicatloo  againat  the 
secretary  of  a  railway  comnany,  CP.  196 

Question,  whether  deaaratlon  fbr,  contsioi  one 
or  several  connta.  **  W«  agidn  assert  the  eases  fbr- 
merly  put  by  us  on  record:  w«  aatert  tbem  agdsat 
A.  S.  and  A.  H.  (ibe  plsintiff) :  we  anin  assert, 
that  they  are  such  as  no  gentleman  nor  nonest  man 
would  retort  to,"  after  verdict,  to  be  taken  in  an  ac- 
eatatory  sanae,  and  are  Ubellottt,  Ex.  368 

Liberty.   See  Exeeniion. 

Liecace— Construction  of  sgreement  between  vendor 
and  purchaser  of  hotel,  where  licence  had  not  been 
taken  out  at  previous  licensing  day,  that  vendor 
should,  before  a  ceruln  time,  take,  or  cause  to  be 
talten,  out  the  licence,  and  transfer  it  to  Uie  defen- 
dant, where  Justices  refused  tbe  licence  in  conse- 
quence of  the  non-attendance  of  the  vendee.  Ques- 
tion, as  to  what  is  a  case  of  transfer  undersection  11, 
or  of  otiginsl  licence  within  section  14.  and  on  whom 
it  was  incumbent  to  give  notices  of  anpllcatioo  re- 
quired by  latter  section.  Where  tbe  Court  will  as- 
sume (hat  the  requlritet  of  tbe  statute  have  been 
complied  with  previoua  to  tht  application  to  the 
Justices.  CP.  78 

£ie»— Admiuibility  of,  under  plea  of  not  gtdlty  in  tro- 
ver, CP.  27 

—  Party  directed  to  sell  goods  by  agent  of  consig- 
nor, and  takiiw  potsetdon  under  Uirof  la^ng,  not 
antltM  to  a  lien  ao  aa  to  maintain  tratpua  agidoM 


defendant,  who  bat  baned  enitoBiaiT  proeeia  of  at- 
tachment ^ahut  tfia  coarignor,  although  tbe  con- 
^gnor,  previously  to  consigning  to  agent,  had  ex- 
pressed bis  Intention  to  consign  to  stich  party,  bad 
drawn  upon  him  (or  advances,  and  had  sent  liim 
particulars  to  enable  him  to  insurt,  Ex.  17 
Lien  Claim  o^  fiw  work  done,  not  net  by  set-off  at 
time  of  convemon  to  a  Urge  amount,  Ex.  1S7 

—  upon  a  mare,  by  owner  of  stalBoB,  fer  fbea  of 
covering,  attaches  where  contract  executed ;  claim 
to  detain  in  respect  of  two  sums,  for  one  of  which 
lien  docs  not  attach,  not  a  waiver  a*  to  other,  nor  a 
dl^amadon  with  teodar  of  tbe  latter,  Ex.  324 

IMMhmi,  Statmit  ^— Mr.  J.  R,  I  give  the  above 
accounts  to  you :  so  you  most  collect  them  and  pay 
yourself,  and  yon  and  me  will  be  dear.  J.  R" — 
not  a  suffidcnt  promise  within  9  Geo.  4.  c  14.  s.  1, 
QB.  196 

  Where  Court  will  not  impose  terms  of  not 

Sileading,  on  setdng  a^de  dlstringaa,  granted  on  da- 
ective  sffldavlt  <»  acn4ee  irf"  writ  of  aumaMHU, 

CP.  169 

 Action  maintainable  on  promissory  ooles  due  In 

1826,  where  arrangement  nude  in  1837,  that  plaintiff 
should  Uke  bill  accepted  by  deliendant'a  agent,  and 
pay  so  mncfa  ananally  out  of  defendant^  a^aryt 
nndl  by  the  annual  payments  and  other  rcndttanoea 
the  remaining  balance  of  2,0001.  due  on  the  pro- 
mitsory  notes,  should  be  discha^d,  and  the  pay- 
ment of  the  annual  salary  was  withheld  in  1830. 
Held,  per  Lord  AUnMr,  that  phdntiff  might  recover 
on  the  aeconnt  tUtcd.  Whcuier  part  payment  by 
bill  operates  to  uke  case  out  of  statute  from  tbe  tint 

-  it  is  sent.  OT  received,  or  paid  ?  Wbeiber  part  pay- 
ment by  agent,  hy  bill,  an  implied  acknowledginant, 

-  SO  as  to  take  debt  out  of  statute  t  Ex.  25 

 Question  whether  a  leUer  is  a  sufficient  written 

acknowledgment,  for  the  Judge.  "Since  the  re- 
ceipt of  your  letter,  I  have  been  in  dslty  expccution 
of  giving  a  saiisTadory  reply  to  your  first  application 
nqtecdng the  demands  otHessra.  U.  upon  me.  I 
propose  Ming  in  Oxford  to-morrow,  when  1  wilt  call 
moa  you  on  these  matters."  not  an  acknowledgment 
adthln  the  statute,  Ex,  172 

—  ■*  Upon  denand  I  piondse  to  pay  to  J.  J.  Ibe 
sun  of  151.,  with  lawful  interest  for  the  same,  fbr 
value  received  this  5tb  day  of  January  1832,"  can- 
not be  used  as  an  Bereement  Ibr  the  purpoaa  of 
barring  tbe  Statute  of  Limltadoni,  and  exempted 
tntm  stamp  duty  by  9  Geo.  ^  c.  14.  a.  8.  ntrol 
statement  by  the  parties,  within  rix  years  of  the 
commencement  of  the  action,  of  a  debt  previously 
existing  and  ascertaiiud,  not  suffldent  to  siwport  a 
count  upon  nn  account  stated,  ao  m  to  ddett  tbe 
Statute  of  Umltattone.  Ex.  916 

 Time  between  death  of  a  party  against  whom 

plaintiffbad  acause  of  action,  and  taking  out  letters 
of  administration,  not  to  be  deducted  liromsix  years, 
and  debt  barred  by  plea  of  the  sututr.  if  action  not 
commenced  till  six  years  after  it  accrued,  Ex.  27S 

 See  Adverse  PossesHon.  VolunUry  Cunveyanes. 

Liguidaied  Damagn — Where  torn  to  be  taken  aa, 
Ex.  145 

Local  JelioH.  See  Use  aitd  Occupation. 

Lord's  Doy— Contract  with  fivmer  fbr  covering  a  mare 

by  a  sulUon  belonging  to  hln,  not  within  &  Car.  3. 

c.  7.  a.  1.  Ex.  334 
 See  Pleading. 

HaUehui  and  ftxatieiu  ^nvsf— Defendant  not  enti- 
tled lo  ooais,  under  43  Geo.  3,  where  sum  reduced 
hy  plea  of  Statute  of  Limiiationa,  after  several  parol 
proniiea  lo  pay,  irithia  six  yaan,  CP,  134 
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Mandtmua—^  hnr  ippeair  where  refiued  oa  the 
ground  that  it  hM  been  decided  by  the  Seetiona, 

17 

 Return  lUting  that  at  the  day  of  the  teite  of  the 

writ,  the  party  bad  not  a  book,  ivhich,  on  ihewing 
cauiC  agunst  the  rule  for,  he  admitted  he  had,  but 
claimed  to  keep,  not  ordered  to  be  taken  off  the  file* 
as.  76 

—  Conatmcdon  of  local  act,  on  the  qneation,  wbelber 
wardeMi  ovtrwen,  and  inhabittnia  were  bound  to 
nuke  •  rate  to  pay  chaplain's  atiMnda  i  and  wbelber 
the  rate  was  tne  primary  fund  from  whence  ihey 
were  to  be  paid.  Alao  whether  the  writ  wh  to  be 
directed  to  all  the  inhabittnia  t  ud  lato  payment 
of  wosecntor'a  coats,  Q.B.  130 

-~— Not  neeomnr  to  rin  notice  of  motion  to  qoMhi 
Q.B.  176 

 to  board  of  guardian!  to  admit  a  party  as  thdr 

derk,  where  Mnitiny  as  to  leni  appointment  of 
guardian*  themselves  proposed,  Q.B.  344 

 to  compel  Slave  Compensation  Commisslonera  to 

adjudicate  ufoo  cUm  to  the  money  to  be  paid  aa 
compensation  for  alaTci,  refuted,  Q.B.  816 

 See  Corporation. 

JfoMr— What  evidence  of  boundary  of;  0.3. 148 
Misfep— Relnvnce  to.  to  compute  sums  doe  en  deed 

of  covenant,  CP.  168 
Matter  and  Anunf— Work  and  labour  not  nudntain- 
aUe  for  whole  quarter's  wages  immediately  on  dis- 
missal  where  servant,  whose  wagesare  due  quarterly, 
is  dismissed  in  the  middle  of  tb*  qiniter.  SewM^ 
such  action  not  malaliduble  at  the  end  of  the  qnar- 
lcr,aB.3 

— —  Plea  to  dedaratkmby  French  teacbOTfbr  mon^ 
fblly  dismistlng  him,  that  at  the  time  of  retainer 
plaintiff  promised  not  to  absent  himself  without  just 
cause,  and  that  he  misconducted  himself,  by  not  re- 
tumliw  to  the  school  at  the  time  appointed,  whereby 
dcfcn&nt  waa  prevented  ttom  enmtoying  him  in 
dWera  badnesses,  and  was  obl)|ed  to  endeavour 
to  procure  another  teacher,  bad  after  verdict*  and 
pislnliff  entitled  (o  Judgment,  Q.B.  7 

  Domestic  servanu  not  within  Jniisdiction  of 

JusUee  of  the  Peace  under  4  Geo.  4.  c.  S4.  a.  3: 
whether  infiint  capable  of  contracting  to  serve,  so  as 
to  be  liable  to  such  Jurisdiction,  O-B.  51 

- —  Merchant  liable  for  negligence  of  master  porUr, 
in  lowering  goods  which  have  injured  the  plainliS^ 
Q.B.  m 

■  Proof  of  any  one  of  many  acts,  alleged  as  a  Jus- 
tification for  dismissing  plaintiff,  a  suffident  answer 
to  action  for  such  dismissal,  if  enoogh  to  warrant  It. 
A  letter,  ascribing  dismissal  to  one  cause,  not  a  fslsi- 
Scuion  of  {dea Justifying  it  for  another,  or  waiver  or 
abandonment  of  the  reiu  cause.  CP.  249 

 Party  complaining  to  M^strate  against  builder 

for  abeenling  nimselffhtm  work,  not  nable  in  trcs< 
rats  fbr  arrest  under  warrant  isaoed  tbtreon,  Ex. 
144 

 See  Company. 

JffNC — Aa  to  the  right  of  the  owner  of  bouses,  andent 
and  modem,  under  wbkh  excavathms  have  been 
made,  to  the  support  of  his  neighboor'sland,  and  his 
remedy  for  damage  done  by  excavating  for  coala 
therein.  Where  exiitence  of  excavation  under  an- 
cient house  unknown  to  both  parties,  although  it 
bas  been  for  more  than  twenty  yeara,  temUt,  under 
3  4  Will.  4.  c.  71.  a.  2,  that  owner  is  not  entitled 
to  support  of  adjdning  land,  Ex.  101 

 See  Action. 

Mining  Lam — Lord  of  the  king's  field  in  the  soke  and 
wapentake  of  Wirksworth,  cannot  hold  the  office  of 
barmasler,  Q.B.  03 

MitiOnetkii.  See  BiU  of  Exchance. 


JAffofiidler— of  counts  against  cxeentor,  Ex.  IM 

 Fettirtde  nam  not  awarded,  where  nitfoiadST  of 

counu,  Ex.284 
 See  Partner. 

Money  had  and  recfhtd — Action  fbr,  mdntdnsblc, 
where  agreement  to  bu^  two  horses  for801L,«iih 
liberty  to  return  them  within  a  month,  and 
bark  70L,  and  horses  returned  within  the  mootb, 
O-B.  188 

—  iwt  mdnt^naUe  to  recover  a  balance  of  maif 
received  under  written  faiatraetiona  of  hasband  sad 
wile,  where  It  appears  that  k  was  imat  nooar, 
Ex.  151 

— —  not  mainuinable  by  plaintiff  against  attonuy&r 
money  received  from  defendant,  where  aMoni^ 
cdveo  for  a  third  persoo,  who  is  the  red  aUiidC 
Ex.  195 

not  maintdnaUe  against  Reeelver  Gencid  ef 
Exdse,  by  parties  who  nave  paid  money  on  a  iaad 
jUe  agreement  to  have  goods  restored  bj  the  Exaie, 
although  tbajr  have  been  illcvdly  sdsed,  Ex.  234 

—  See  Pleading. 

Jtfmcy  ZflMt— not  recoverable,  if  lent  to  play  an  iUqsl 
game,  Ex.  149 

Ifeney  Paid— not  mdntainable  by  banken  agsieit 
party  paying  in  a  cheque,  which  Ibey  have  l«l,ts 
aeooant  of  a  customer  who  bat  required  tbem  is 
the  amount,  though  sucb  party  haa  premiss il  te^ 
another  cheque,  and  dedred  bia  bankers  not  l»|ej 
lost  cheque,  Ex.  158 

ifor^ave— Stamp  on,  aa  for  an  uncertain  and  aafi- 
mitedamount,  where  not  required,  Q.B.  963 

Mmaie^  CarpmMo*  ^cl— Quay-matter  a^daled 
by  mayor,  baili  A,  and  bnrntsea  of  Fade,  ente  19 
Geo.  9.  e.  10,  an  ofBcer  wtiMn  section  66  tS  Hedd* 

CI  Conxwation  Act  t  quitre,  whether  an  officer  of  the 
rough  f  A  quay-master  dismissed  by  town  cow- 
diiiwt  entitledfio  cmnpensaiiwi.  not  bniig  xrmu*ti 
under  the  pnvidona  of  the  latter,  bat  of  tac  TofaMf 
act  Loroi  of  the  Treaaurj  no  antbority  to  award 
compenaation  if  patty  not  an  oflker  of  the  bmgk, 
and  removed  nnder  proviaiona  of  latter  ae^  &• 

lie 

 Astittant  chamberlain  upeantcd  by  chaBAariiia 

under  authority  of  corporanon,  and  pdd  a  advy  W 
them,  not  entitled  to  compcnsaaion  on  rcmetal, 
Q.B.  129 

•— »  Right  of  a  lectnttr  of  a  ehnidi,  of  whidi  tti 
corporation  were  MtroMi  and  had  paid  hiat  Ut 
stipend,  to  have  It  oecwad  byboad  wtderiauiia 

68,  aB.  134 

 Qucadon,  aa  to  what  is  a  anfBdent  remml  froM 

the  office  of  town  clerk,  and  where  tbe  Ceort  w9 
infer  that  a  party  acted  aa  derk  of  the  peace  andcr 
a  valid  appointment,  Q.B.  141 

——  WbetliereleclionorpartofaldcfinenasHgnedie 
abonn^h  at  frstdecuonin  18SS,v^t  Ddkd 
cured  by  1  Vict  &  71.  a.  8.  Prooeculor  noteadtled 
to  costs,  where  proceedings  carried  on  and  jodgncat 
obtdned  by  dmndant,  through  aection  S  of  I  Vid. 
Proper  course  for  either  party  to  have  applied  withia 
a  reasonable  thne  to  dbeonllBiie  present  precaod- 
Inge,  aB.  154 

•  Daly  of  returning  officer  at  election  of  couonUsn 

merely  to  ascertdn  m^ority  of  votes,  not  to  drlrt- 
mine  the  qualiBcstion  of  tbe  can^dates.  Suftoeot 
on  qno  warranto  and  issue  aa  to  due  eleciioa  of  the 
deCrndant  as  a  councillor,  for  relator  to  pnwe 
that  defendant  had  a  minority  of  votes,  wbbout 
diewing  that  the  other  candidates  were  duly  qesl- 
fied.  Voting  papers  not  sucb  pablic  docnuiwnu  as 
to  be  authenticated  by  mere  production  (ram  ta»a 
clerk's  office,  but  they  roust  be  traced  from  tbe  pi*- 
aiding  officer.   Wbeiur  borgeaa  roll  conchidvass 
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to  right  «r  bnrgMMt  to  voti  Ibr  conndUon  on  In- 

fornuioii  agaiiMt  cottncUbrf  Q.B.  237 
Mmicipal  CvporaiitmJet.   Sm  Corpmdoa. 
Muluat  Credit.   Sm  Bankrupt. 
NavjiMtignmeML   Sm  Pleading. 
New  fnoi— Cauie  against  notion  for,  not  allowtd  to 

be  (hewn  in  the  first  initance,  Q.  B.  158 
—  Defendant  who  appears  at  the  trial,  tbough 

ttoder  proteit,  not  allowed  lo  set  it  aside,  by  reason 

of  the  omission  of  the  date  of  the  writ  in  the  record, 

El.  57  i  but  see  amtri,  CP.  108 
}fiti  Prita — Error  of  Judge  in  deciding  who  to  b^n, 

corrected  by  Court,  Ex.  163 
Neti  Prot.   See  Pleading. 

JfasiMii— Canse  against  motion  for,  not  allowed  to  be 

ahcwn  in  Ibe  first  insianoe,  Q.B.  158 
NoMm  ^^cflm— Railway  company  entitled  to,  under 

clause  requiring  that  ut  proeecuiwa  agafaut  any 

ptrtrnt,  notice  Mall  ba  deen  to  tfat  ItitMidad  dtkn^ 

dmni,  CP.  241 
 See  Oane. 

NoHe*  tf  TWoI— Full  notice  of  trial  requisite,  where, 
after  Judge's  order  for  time  to  plead, "  talcing  short 
notice  of  trial,  whether  tried  before  the  riieriff  or 
not,"  tlie  plaintiff  neglects  to  try  on  the  next  praeil- 
cable  day  on  which  tlie  sheriff  sits,  Ex.  136 

■  —  Countermand  two  days  before  adjournmeot  day, 
for  which  notice  ot  trial  has  been  ^ven,  too  late, 
EX.S40 

tf»l«afic«— In  action  for  carrying  on  trade  aaaonnting 
to,  plea,  that  defendant  carriM  on  the  tndo  ihtaa 
years  before  idaintUT  eauw  to  adjwmt  premiseat 
bad,  CP.  m 

Q0lea— of  bannaster  and  hml  of  the  king*!  field  and 
wapeotakeofWirkswortb, incompatible,  Q.B.  <S 

 Party  elected  into  soy  public  corporate  ofllce  en- 

diled  to  be  admitted  before  be  can  be  called  upon  to 
■Mke  the  (tadanUon  reqdred  by  9  Oao.  4.  c  17. 
i.8.  aB.  SOS 

 See  Quo  Warranto. 

OrdtT  iifMBgiMtralf—VthAt  a  saffident  allegation  in 
order  for  support  offather,  that  party  uainat  whom 
it  is  made  was  dwelling  in  the  paiim,  CLB.  174 

Omtter — What  occupation  is  an  actual  ouster,  Ex.  98 

Oafioiery — CajHat  and  subscquentproceediog  to,  not 
set  aride  by  reason  of  defect  in  amdavil  of  debt  ai  to 
one  cause  of  action  alleged,  unless  it  appear  that 
the  writ  was  indorsed  for  sum  including  tliat  ac- 
count.  Q.B.  53 

 Msebarge  of  prisoner  confined  on  proeeas  of  out- 
lawry by  Insolvent  Debtova  Court,  Q.B.  S6S 

(WjeerwAppeal  againrt  accounts  of  assistant  over- 
seer.  When  time  of  such  appeal  commences,  and 
when  publication  of  accounts  takes  i^acc,  Q„B.  190 

OwertMra — Where  appointment  of,  separately  for 
township,  bad,  «l.B.  SI  1 

Oyer— Copy  of  ArdiUshop's  certlficai*  of  probate 
grsnled,  without  will  annexed,  not  oyer  or  letters 
testamentary.  Defendant  same  time  for  pleading 
after  hearing  of  summons  to  compel  oyer,  as  after 
oyer  granted,  CP.  1S7 

Paml  a»d  CUU.  Sao  Order  of  HainleoaDeo. 

Portiaassnf— Evidence  of  conduct  of  defondant  to  an- 
other voter  at  die  same  time  and  place,  admissible  in 
action  for  bribery.  Party  rilling  in  outer  room  and 
giving  a  ticket  lo  voter,  who  lakes  It  to  another  |>er> 
son,  guilty  of  corrupting  by  Uinadf.  Examined 
copy  of  precept  retonied  to  the  Crown  Office,  good 
evidence,  CP.  191 

 Power  of  Speaker  under  9  Geo.  4.  c  SS.  as.  5, 60. 

and  S5,  wbett  pctkioner  does  not  appear  to  support 


petiti<Hi,  to  certUy  reoognlxances  into  Court  of  Ex- 
dietjocr  upon  default  in  payment  of  costs.  SemUe, 
no  remedy  by  action  intended  to  be  given,  but  re- 
medy OD  recf^ixance  still  to  continue,  Ex.  307 

fartiemUira — Power  of  Court  to  order  further  and 
better,  iDdependent  of  any  statute :  whether  defen- 
dant, under  order  for  better  particulars,  obliged  to 
furnish  names,  address,  Ike,  of  persons  alleged  in 
his  particulars,  delivered  under  5  Sc  6  Will.  4.  c.  83, 
to  have  used  supposed  invention,  and  the  dates  of 
the  user,  CP.  33 

— ■  Defendant  not  alhiwed  to  |riead  da  novo,  where 

tlaintiff  has  given  a  full  and  explicit  bill  of  partlcu- 
irs,  but  has  lieen  obliged  to  amend  his  declaration 
in  coosequeDCO  of  defondnnl's  mode  of  nltading, 
CP.  134  '  ' 

—  As  to  aliowanca  of  amendmeot  of,  aftar  couddsr- 
able  lapse  of  time,  CP.  S69 

.  Right  of  defondaot  in  action  to  recover  deposit,  to 

particulars  of  objection  to  abstract  of  title,  Ex.  182 

— —  Order  for,  must  be  got  rid  of  berota  demand  of 
declaration.  Whether  such  order  can  be  abandonod 
after  service  by  mere  notice,  Ex.  S24 

 Where  dereodant  compidled  to  give,  on  plea  of 

payment.  CP.  S96 

Partntr — Dormant  partner  not  liable  for  Imadi  of 
agreement  connected  with  the  trade,  entend  into 
and  ngned  by  ostensible  partnsrs  in  their  own  names 
alone.  Plea,  by  such  dormant  partner,  that  agree- 
ment was  entered  Into  with  osteraiUe  partners  wonc, 
good.  CP.  93. 

■  PUntiA  rightly  joined  as  partners,  where  de- 
fondant  contracted  vrith  the  firm,  and  ibo  agreement 
between  plaintin  was,  that  one  waa  to  receiva  aOOiL 

Cr  annum  out  of  the  profits,  upon  which  he  was  to 
ve  a  lien  to  that  anMnmt,  but  was  not  to  be  UaUt 
for  any  losses,  Ex.  78 
Por^y  ITotf.   See  Trespass. 

Po/eai— Jurisdiction  of  a  Ju<^  and  the  Court  to  order 
defendant  to  deliver  further  and  better  particulars  6t 
the  objections  on  which  he  intends  to  rely,  under 
5  8c  6  WilL  4.  c.  S3,  s.  5 :  and  whether,  upon  soch 
order,  he  is  obliged  todellvornames,addres8ea,ftc, 
of  persons  all^d  by  him  to  have  used  the  invention 
and  the  daUs  of  the  user,  CP.  33 

 Where  particular  of  oUrctions  delivered  with 

plea,  under  5  ft  6  Will.  4.c.  83,  insufflciani  as  being 
too  general  and  indefinite,  CP.  279 

Pawnbroker — What  interest  entitled  to  lakt,  where 
interest  due  at  the  end  of  a  month  amonnia  to  the 
fraction  of  a  fortbing,  Q.B.  269 

J^nmm^Ptea  o^  not  necessary,  when  credk  given 
in  pardenlars  of  demand,  except  whero  bsJueu 
Bought  to  be  recovered  wlthont  givingeredl  for  any 
particular  sums.  Payment  not  to  be  given  in  evidence 
In  reduction  of  damages,  Q.B.  274 

—  Where  defendant  compelled  to  pre  partfenlars 
on  a  plea  of  payment.  CP.  296 

 What  an  Insufficient  plea  of,  Ex.  49 

— —  Plea  of|  supported  in  action  on  agreement  by 
tenant  to  pay  ouigirings,  rates,  taxes,  scots,  ftc,  to 
recover  as  arrears  of  rent,  sums  which  the  tenant 
had  paid  as  the  laodtord's  proportion  of  sewers  rate, 
which  had  been  allowed  in  the  half-yeariy  settle- 
ment of  accounts  by  landlord's  agent,  who  was  igno- 
rant of  the  agreement,  Ex.  68 

 As  to  plainllff 's  right  to  recover  balance,  after 

dedocting  paymcnie,  without  a  new  a^gnment, 
Ex.  218 

—  in  satisfoction  ot  damages  snstdncd  by  eU%ee  of 
bond.   See  Bond. 

 See  Pleading.  Set-off. 

PavmtiU  ef  Money  tnio  Court — Proceedings  by  plaln- 
ttff  after  delivery  of  plea  of;  Q.B.  S74 
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Pa^wunt  Uonty  into  Courf — Plea  oC  doei  not  en- 
ade  pluntiff  to  D«Te  verdict  entered  on  other  inucii, 
Ex.  X33 

 Form  of  plea  of,  Q.B.  375 

  See  Replevin 

Pmt,   See  Arreat 

Pemat  Action — Atnendment  of  declaration  t  second 

time  in,  Ex.  70 
 Debt  for  not  setting  out  lithei,  under  S  &  3  Will.  4. 

c  IS,  a  penal  action  within  81  Jac  1.  c  4,  t.  4, 

Ex.73 

PfTMN — Where  applicable  to  corporation  or  company, 
241 

PUot  </e<— Neceiuty  of  allegation  of  offer  to  defen- 
dani.  or  in  bia  preeence.  in  connnitnient  under  tec- 
tlon70of6Oeo.4.cl25.  Q.B.  172 
PUading — Pluntiffnotendtled  to  prove  lurcha^  of 
common,  where  declaration  for  dicturbing  plundff '■ 
right  of  common  by  putting  on  cattle,  plea  of  right 
otcemmon,  and  that  plaintiff  put  hii  commonable 
cattle  levant  and  coucbant  on  tbelseiMM^iiOtwhicb 
were  the  cattle  in  the  declaration  menttoned,  and 
replicadon,  that  all  the  cattle  in  the  dtdantion 
mentioned  were  not  the  defendant's  commonable 
catde  levant  and  coucbant,  Q.B.  35 

  Admiuton  of  facts  stated  in  inducement  of  plea 

in  prohibition,  and  materiality  of  traverse,  CtB.  81 

  No  olijecdon  that  one  of  two  aitomies,  suing 

iMQtly  on  implied  promise  for  business  done  in 
Court  of  Chancery,  was  not  admitted  ■  solicitor,  an- 
less  specially  pleaded,  Q.B.  87 

 What  evidence  admisiible  in  trespass  for  taking 

Is,  under  plea  that  tlic  goods  were  not  the  pUin- 
"a,  a.B.  133 

'  Whether  ■  plea  Is  a  plea  of  ■nrrvnder  of  a  term, 
or  an  excuse  for  non-payment  of  rent,  Q.B.  147 

—  Power  given  to  Judge,  by  4  Anne,  c.  16.  s.  5,  to 
certi^r  that  there  was  probable  gronod  for  pleading 
floubte  pleas,  to  deprive  pUintiff  of  costs,  not  repeal- 
ed by  rule  H.  T.,  4  Will.  4,  No.  7.  aB.  208 

Replicadon  to  plea  of  coverture,  that  defendant 
at  the  time  when  debt  was  contracted  was  living  in 
adultery  apart  from  her  husband,  ttiat  plaintiff  did 
not  know  tnai,  but  dealt  with  her  as  afeme  sole,  and 
that  after  her  liuaband'a  doath,  In  eonsideratlon  of 
the  premises,  she  promited  to  pay  the  plalndff'e 
demand,  a  departure  from  a  doclaratiMi  for  goods 
Bidd  and  deUvered,  Q.B.  211 

 Cognisance  as  bdllffof  A,  alleginB  a  MiNn  in  A, 

and  as  bailiff  of  B,  allying  a  aelMo  m  B,  pleadable 
together,  Q.B.  217 

— -~  DivWUU»  of  issue  on  plea  to  trespass,  for  enter' 
Ing  plaintiff  s  house  and  taking  his  goods,  that  the 
dweUing-house  and  goods  were  not  the  property  of 
the  pUintiff,  and  that  the  goods  belonged  to  another 
person,  and  finding  by  the  jury  that  the  house  and 
part  of  the  Koodi  belonged  to  the  plaintiff,  and  the 
rest  to  the  defendant,  Q.B.  221 

-'  Question,  whether  the  issue  raised  upon  the 
pleadings  was,  ai  to  the  fltneu  of  a  pound  at  the 
time  when  the  cattle  were  impounded,  or  generally, 
Q.B.  349 

  Form  of  plea  on  paying  money  into  eonrt 

Q.B.275 

——  Necessiiy  of  pleading  payment,  Q.B.  275 

—  Margin  of  plea  to  be  marked,  where  special 
matter  intended  to  be  given  in  evidence  under  act 
of  parliament,  Q.B.  276 

 Whether  claim  of  lien,  admissible  under  plea  of 

not  guilty  In  trover,  CP.  S7 
 What  allegatioai  as  to  the  signatorcof  agreement 

for  the  letting  of  tum^ke  tolls  neeessanr.  In  dec  la* 

ration  against  lessee  and  hii  soretiet  for  non-^j* 

ment  of  rent,  C.F.  57 


Pleading — Where  repHcatioa  bad  for  passing  by  tra- 
verse m  defendant's  plea,  and  traversing  an  imma- 
terial fact  in  inducement,  CP.  60 

 Whether  plea  of  countermand,  in  action  against 

sheriff  for  not  arresting,  amonnla  to  the  general 
issue,  CP.  75 

 Plaintiff  bound  by  consent  indorsed  on  tummooi 

to  plead  several  matters,  CP.  144 

 What  evidence  necessary  on  (he  part  of  plaintiff, 

where  his  character  as  asdgnec  of  bankrupt  dtnied, 
CP.  148 

 Maridng  margin  of  demurrer  book,  CP.  173 

 Counts  upon  a  contract  for  carriage  of  goods 

from  B  to  D,  and  from  thence  to  L,  there  to  be  de- 
livered, and  npon  a  contract  that  the  gooda  should 
be  taken  care  of  at  the  wharf  where  tbev  eboold  be 
landed,  and  thoice  carried  to  |>laintiff's  plae*  of 
buflness  in  L,  allowed,  at  disdosing  a  distinct  »«b- 
Ject'matter  of  complaint,  CP.  187 

 Defence,  that  money  sought  to  be  reeovered  in 

action  for  money  had  and  received,  wai  the  anmwt 
of  an  filial  wager  on  a  hone  race,  not  adrnjawbte 
under  non.astumpsit,  CP.  201 

 Payment  of  a  certain  sum  a«  sufficient  for  aerncca 

done,  admissible  evidence,  under  general  i«aue,  in 
answer  to  count  for  work  and  labour,  not  refeniof 
to  special  contract,  CP.  249 

 Plea  bad  for  dnplicity,  tbongfa  mc  groand  of  de- 

firaec  bad  on  special  demurer,  as  a  plea  of  nceept- 
anoe  of  Ull  by  fiiree  and  doroM,  and  of  no  comider 
adon  generally,  CP.  892 

— —  Plea,  that  Ullof  exehaim  was  not  didy  itiMed, 
bad.  CP.  294 

— -  Blunder,  that  memeilal  aet  out  fn  repUealMNi 
Gonlalni  blsa  iiatements  rriadng  to  vaUdlty  ti  an- 
nnity,  and  that  there  never  was  any  such  memorial 
as  act  of  parliament  ret^uirea,  enndled,  not  a  depar- 
ture from  a  plea  in  debt  on  an  annuity  bond,  that 
no  memorial  containing  the  namea  of  the  wicncnc^ 
the  date  of  the  writing,  8tc.,  was  enrcdkd  aecusdlng 
to  the  act  of  parliament,  Ex.  7 

 ATafloaaM  inde^ahu  aa  to  all  but  a  certain  hud, 

and  lender  aa  to  that,  one  plea,  and  no  rule  to  plead 
double  necessary,  Ex.  12 

 What  a  sufficient  allegation  of  the  udgnaeol  of 

a  bail-bond,  Ex.  19 

 Whether  replication  that  defendant  did  isot  gt«« 

credit  to  S,  S.  to  defendant,  and  that  S.  waa  oM.  in- 
debted to  defendant,  1>ad  on  apecial  dennrfcr  (or 
duplicity,  as  putting  in  issue  the  amount  aa  woUm 
the  tMtoic  of  mutual  credits,  Ex.  20 

 Where  title  to  pmnlaea  ud  gooda  at  the  tinuof 

an  agreement  alleged  in  declarat»M^  put  In  issue  by 
plea  denying  possession,  to  as  to  prevent  adaatBis- 
trator  from  maintaining  action,  Ex.  34 

 Plea  to  the  residue  of  lum  claimed  in  an  aciiaii  af 

debt,  that  plaintiff  ought  naXfkrtkir  to  maintain  Ui 
action  in  respect  thereof,  because  the  defeadut^ 
when  it  became  due,  was,  and  ever  since  boa  been, 
ready  tu  pay  the  tame ;  and  after  it  became  doe, 
waa  ready  lo  lender  and  offered  to  tender  the  tame, 
bat  the  plaintiff  dispensed  wilh  an  actual  tender, 
because  the  matter  wat  in  the  hands  of  hit  attorney; 
and  the  defendant  brings  the  money  Into  court, 
ready  to  be  paid  lo  the  plaiotiff,  ftc: — Bcid,  to  be 
an  informal  plea  of  tender,  and  not  a  ^ea  of  poy- 
ment  into  court,  Ex.  49 

 Not  levying,  and  return  put  in  iatne  by  plea  of 

not  guilty,  to  dedaration  in  caaa  againat  ahuiff 
■tating  delivery  of  jCari  /oefaa  agatnat  G,  and  that 
altho^h  there  were  goods  of  Q.  In  hit  htfUwkk, 
whereof  he  might  have  levied,  he  did  not  levy,  and 
returned  that  O.  had  no  gooda  in  hia  bailiwick,  Ex.  54 

— —  Traverae  of  an  immaterial  aUegatioo,  Ex.  77 
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PitadiMg—^pticuion  dt  hyurid  bad,  where-  piM  to  de- 
clknriMn  oii  a  contract  unuonUlo  thegeaeral  bttW; 
Umbte,  «Uo,  w  liere  plea  an  avtndanw  of  the  contract  t 
but  bad  only  oa  apecial  demuntr,  Ex.  89 

—  MisjwndeTorcouau  agaltut executor,  and  necei- 
sity  of  a  special  declaration  where  contract  nude  by 
lealalor  complatcd  after  his  death,  lix.  105 

  In  Uiuopdt  for  goods  sold,  and  on  account 

■tated,  and  pTea  that  goods  were  sold  and  contract 
made  on  a  Sunday,  a  replication  that  defendant  re- 
uined  and  used  the  goods,  U  bad  on  demurrer,  if  it 
does  not  all^  any  new  promiie  arising  from  such 
retainer,  Ex.  117 

 Question  of  sufficiency  of  eontnet  under  Suiule 

of  Fnudi,  may  be  raised  on  general  issue  in  asaump- 
sit.  Ex.  189 

 Debt  for  651. ;  particulars  claiming  balaoeaof  lit. 

9s.  Od.  Pleas,  munquam  Mebtlatiu,  except  as  to 
lOL  13s. ;  payment  of  lOL  before  action  broudit ; 
and  paymont  at  lOt.  I3s.  into  courL  Replicwon, 
MMptlMtha  latter  sum  in  full  satisfaetign.  Defen- 
dant nutled  to  Men  Judgment  of  mm  prtt.  as  to 
other  pleas,  Ex.  198 

Part  payment  notuUnildble  under  pie*  of  iel*off 
in  debt,  Ex.  143 

 Pisa  in  assumpsit  amounting  to  the  general  itaue, 

Ex.  161 

  Omission  of  date  in  (Mu'Iiler,  added  by  plaintiff 

for  defendant,  no  irregularity,  Ex.  177 

—  Right  of  plaintiff  to  recover  balance  without  a 
new  asagnmmt,  where  there  is  n  plea  of  payment, 
Bx.  218 

 Allegation  that  defendants  were  owners  and  pro- 

prieton  of  a  vessel,  immaterial,  where  dcdaratioD 
also  alleged  that  plaintifi,  at  the  request  of  defen- 
dants, caused  goou  to  be  shipped  on  board  the  ves- 
sel, and  defendants,  to  consideration  of  this  and  of 
freight,  undertook  to  take  due  and  proper  cue  of, 
and  safely  convey  the  .same,  yet  did  not  take  dne 
and  proper  care,  Ownenmp,  tbeiefbre,  not  ad- 
mitted by  plea  of  non  assumpsit,  Ex.  110 

— —  Casern  which  the  plaintiff  is  »ititled  to  Judgment 
for  nominal  damages  on  the  whole  record,  where  a 
venlkt  bund  for  the  defendant  on  aome  of  the  ie- 
sMipand  for  the  pUntiff  on  aslea  of  payment  of 
monsv  into  court  on  the  whole  dedaration,  Ex.  229 

 Wnere  |dea  of  payment  of  mooey  into  court  does 

not  entitle  ^atatiff  to  have  verdict  attend  for  him 
on  other  issues,  Ex.  233 

—  Whne  replieatioo  of  lis  i^fmrid  bad,  by  reason  of 
the  plea  containing  matter  of  discbai^t  and  not 
ntere  matter  of  excuse  only,  Ex.  251 

 (nsnffidency  of  averment  of  de&ult  of  pay- 
ment of  sum  awu-ded  as  compensation  under  Great 
Western  Railway  Act,  Ex.  357 

 Qneslfon,  whether  dedaration  for  libelB  extracted 

fkem  newHMBen  aHUalns  om  at  several  connis, 
BX.S68 

— -  Counts  in  debt,  though  allegation  of  promise  to 
pay,  Bx.  2S6 

—  Entering  issues.  See  Trespass. 

See  Apothecary.    Debt.    Frauds,  Sutute  oC 
inaelveot  Debtor.   Issuable  Plea.  Master  and  Ser- 
vanL    Presciiption.    River.    Bet-off.  SheriS 
Pitading  utuablg — applicable  to  plea  only,  Ex.59 
P»or  Late — What  a  suffident  variance  between  the 
lime  of  hiring  stMd  in  the  examiaatioa,  and  that 
proved,  to  warrant  the  Seoioni  la  queUngan  nder 
of  removal,  ft.B.  17 
— —  AppeUanta  not  cali^ped  ftom  shewing  that  there 
were  tmly  two  overseers  and  two  churcliwacdens, 
where  statement  of  grounds  of  appeal,  signed  by 
that  numlier,  though  nodce  of  appeml  signed  by  four 
cbunhwantens  and  four  overseers;  and.  on  case 

New  SBRtBi,  VII.— Ihdh,  Com.  Latit. 


suted  frem  Sessions,  Court  will  not  presume  they 
did  not  establish  that  fact.  Order  quashed  by  re- 
spondents with  consent  of  appellants,  condndve  as 
to  settlement  up  to  that  date.  Bxaminati(momitdiw 

to  state  evidence  under  hiring  and  service,  good, 
Q.B.  20 

Poor  Zaur— Question  as  to  what  is  such  a  union  as  will 
prevent  Poor  Law  Commissioners  from  making  an 
order  to  unite  two  liberties,  Q.B.  71 

 Sessions  warranted  in  finding  indenture  of  ap- 
prenticeship vend,  wliere  it  was  frauduleady  ante- 
dated to  evade  5  Elis.  c.  4,  Q.B.  S7 

 Respondents  not  bound  to  prove  settlement, 

where  not  denied  in  grounds  of  appeal.  Sesdons  at 
liberty  to  find  what  portion  of  rent  paid  in  respect  of 
land,  where  agreement,  not  under  seal,  purports  to 
convey  an  incorporeal  hereditament  also;  such 

Sireement,  tbougn  void  as  to  the  latter,  not  void 
together,  so  as  to  defeat  a  aettlement ;  no  necesnty 
for  two  stamps  to  cover  both  sulijject  matters,  Q.B.  106 
—  Settlement  by  renting  tenement,  Ihonrii  laodlord 
has  paid  tithce,  Q.B.  U4 

 Statement  of  grounds  of  appeal  to  be  sent  feor- 

tcen  clear  days  before  sessions,  Q.B.  163 

 Sessions  bound  to  quash  order  of  removal,  where 

no  notice  of  cfaargeability  served  with  copy  of  order. 
If  that  is  made  the  ground  of  amieal,  Q.B.  193 

 Question  as  to  what  is  a  irorkhonae  witbla  4  ft  5 

Will.  4.  c.  76.  and  5  &  6  Will  4.  c.  69,  CP.  S06 
  See  Psrith  Property. 

Poor  Ao/e— Machinery  of  mine  aitd  manu&ctory, 
affixed  to  soil  and  buildings,  through  rerooveable 
without  iniury  to  them,  to  Iw  taken  iiito  estimate  of 
value,  Q.B.  112 

 GoDStrociion  of  canal  ads  as  to  the  mode  of 

assessing  the  value  of  the  canal,  and  branches,  batint, 
wharfi,  and  quays,  with  reference  to  the  value  of  the 
adjacent  land  and  piMcrty  in  the  pariah,  at  the  time 
when  the  canal  and  nrandtes  wen  made,  and  the 
rate  assessed,  Q.B.  SIS 

 Constracdon  of  Warwick  Canal  Ael,  as  to  ex- 
emption of  tolls  receivable  by  the  Birmingham  Canal 
Company,  in  respect  of  goods  passing  into  «  branch 
of  that  canal  from  the  Warwick  Cand,  Ct.B.  180 

 Mode  of  radng  the  Cambridge  Gaa-ligfat  Corn- 
pan  v,  Q.B.  190 

  Liability  of  clerk  to  a  brewer  to  be  rated  in  re- 
spect of  occupation  of  dwelling-honse,  though  land- 
lord considers  maalers  to  bo  tiis  tonaoto,  Q.S.  195 

 Questious  on  rating  tdls  of  a  bridge,  as  to  the 

owner,  occupier,  and  parish  where  to  be  rated, 
Q.B.S65 

i'em^UabiUty  of  dislruner,  where  ponod  hi  bad 
condition  at  the  time  of  impounding,  Q.B.  249 

Power — to  appoint  lands  to  uses  by  last  will  and  testa- 
ment, "  dgned  and  published  in  the  presence  ofand 
attested  by  three  wimeases,"  vrell  executed  by  will 
deddng  all  property  real  and  personal,  dgned,  seal- 
•d,Bnd  delivered  in  the  presence  of  three  subscribing 
witnesses,  Ex.  169 

Setlleroent  to  such  uses  as  D.  and  hit  wife  should 
during  tbdr  joint  lives  appoint,  in  default  of  appoint- 
ment to  the  uee  of  D.  for  life,  with  remainder  to 
tiustces  to  preserve,  &c.,  then  to  the  use  of  the  wife 
for  life,  then  to  the  sons  and  daughters  in  uicees- 
don,  ftc,  and  remunder  In  fee  to  D.  D.  takes  the 
benefit  at  the  Insolvent  Dd>tors  Act,  and  after  his 
interest  has  been  conveyed  to  the  prorisional  ass^- 
nec,  and  transferred  to  the  asdnee  of  the  eamie,  he 
and  his  wife,  in  execution  m  ttiefr  jdnt  power, 
convey  by  lease  and  release  to  B,  in  tmst,  for  the 
creditors  of  D  i — Hrid,  that  the  conveyance  to  the 
provisional  assignee  did  not  destroy  the  power,  and 
that  it  was  well  executed,  so  aa  to  convey  the  life 
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estate  of  ilie  wife,  and  the  eXate  tail  of  ibe  children, 

225 

Power.    See  Legacy  Duty. 

i'raciice — a>  lo  reviewing  Judgment  In  bdl  court. 

ait.  1 

  Entitling  declaration  of  term  not  yet  kn^TCdian 

immaterial  error,  Q.B.  17 
'        Cfliiae  against  motion  for  a  new  trial  or  nonrait 

not  allowed  to  Iw  shewn  in  the  firat  Instance,  Q.B. 

158 

 Plaintiff  not  aHowed  to  strike  out  count  in  decla- 

mtion,  or  substitute  a  demurrer  for  hia  replication, 
iifter  he  hai  ubtaineil  judgment  on  demurrer  to  some 
of  tliu  pleai.  if  he  can  attain  tl)e  same  olject  by  en- 
tering a  nolle  protetfai,  CP.  63 

 l&nkruplcy  oT  one  of  the  defendants  not  an 

issuable  plea  :~what  is,  CP.  06 

  Defendant  same  time  for  pleading  after  hearing 

uf  summons  to  compel  oyer  as  he  would  have  had 
af^er  oyer  granted ;  Judgment  signed  for  want  of  plea 
borore  such  time  eipiirra,  irregular,  CP.  127 

 Rule  to  strike  out  pleaadincharged,  after  plaintiff 

liai  ill  Joned  consent  on  summons  to  plead  aeveral 
matters,  (hough  defendant  under  tenoa  lo  plead 
isiiuably,  Ex.  144 

  Where  no  rule  to  plead  double  necessary,  Ex.  IS 

■        *'  Pleading  issuabty"  applicable  to  plea  only,  not 

to  any  subsequent  pleadings,  Bi.  59 

— — ■  Wliere  consolidation  of  acliona  not  aDewed  with> 
out  consent  of  plaintiff,  Ex.  71 

 Opposite  party  entitled  to  use  affidavits  once 

filed,  Ex.  297 

  W  hat  a  step  in  the  rauae.  so  as  to  prevent  defen- 
dant &am  taking  advantegeof  an  irregularity,  Ex.96 

 Tenn'a  nottciB  not  necessary,  of  appikadon  to  set 

«side  proceedings  for  irregularity  alter  four  icraia, 
Ex.  142 

— —  Interference  of  Court  above,  to  correct  error  of 
Judge  Ht  Nisi  Prius,iu  deciding  who  is  to  begin, 

CP.  1*53 

Precedence — Counsel  on  the  bad  bencba  not  entitled 
to  precedence  In  moving  oo  the  last  da*  ot  tern, 
CP.  74 

Pretcripliom — Enjoyment ofrighl  cUmed  iinderSft  3 
Will.  4.  G.71.taDe  pleaded  during  a  period  before 
the  commencemeot  of  the  suit,  or  of  some  siul,  not 
before  time  of  committing  the  trespass.  What  a  plea 
averring  a  right  in  a  que  estate,  and  not  simply  a 
plea  of  possession,  Q.B.  68 

  Specififd  periods  of  enjoyment,  under  2  &  3 

Will.  4.  c.  7 1,  must  be  proved  continuously,  Q.B.  145 

  Where  right  to  water,  not  loat  bv  alteration  made 

in  ttie  course,  or  inlerrupdoD  continued  to  a  period 
within  twenty  years,  CP.  209 

Principal  and  Agent — Whether  part  payment  of  debt 
of  prinnpai  by  agent  by  bill,  an  implied  acknow- 
ledgment to  take  debt  out  of  Statute  of  Limitations, 
Ex.  25 

—  Where  proposed  purchaser  of  a  horae,  not  bound 
by  act  of  aeent  in  bringing  it  home,  Ex.  281 

 Original  debtor  discharged,  and  broker  Uie 

debtor,  where  general  course  of  business  is  for  the 
broker  to  keep  a  running  account  with  the  prindpal, 
and  to  credit  bim  vrith  sums  which  he  may  have  re- 
ceived  by  mdiu  in  account  with  the  debtora,  with 
'  whom  he  also  keepa  running  accoonla,  Ex.  292 

Prttttipat  and  Sia-elif — Surety  in  Joint  and  separate 
warrant  of  attorney  for  payment  of  annuity,  tut  re- 
lieved from  responsibility  to  grantee,  by  discharM  of 
prineipat  under  Inaolvent  Debtors  Act,  CP.  197 

—  Inaorser  of  UU  tif  exchange,  due  after  bank- 
ruptcy of  drawer,  a  surety  willUn  Baokmpt  Act, 
Ex.  200 

 See  Inapcciion  of  Deed. 

PrlfDMer— supcraedeable,  wtiere  rendered  In  vacatlor , 


Judgment  )>eing  signed  of  the  previous  term,  if  oat 
charged  in  execudon  before  the  end  of  tlie  enfoicf 
term,  Q.B.  163 

Pritoner — not  discharged  out  of  custody  for  incgdsri* 
ties  in  affidavit  of  debt,  if  aKttieatioo  made  too  late, 
on  affidavit  of  111  health  and  infirmities,  CP.  73 

  Defendant  in  custody  in  Judgment  upon  cegaorit 

for  debt  and  costs,  debt  bei^  under  20L,  bat  wkk 
coatsalwve,  entitled  to  be  discharged  uader  48  Gco>L 
c.  123,  Bx.  14 

Privilege — Barrister  suing  with  Ins  wife  not  cMiiU  It 
cbai^  venue.  Whether  party  becoming  abanisler 
hfter  action  commenced,  has  the  privilegeof  cbaiqitag 
the  venue  t  CP.  217 

—  of  party  coorieted  of  oonapiracy  from  arrot,  whea 
on  bis  way  to  move  (or  new  trial,  C.F.  224 

 See  Arrest 

Probate  0«lv— Liability  of  Ruarian,  Daush,  aad 
Dutch  bonds,  to  payment  of,  Ex.  297 

ProcetM — Bail-bond  given  on  arrest  on  cmms ,  iodasssd 
for  a  larger  som  than  is  contained  in  affldaAtobold 
to  bail,  set  aside  under  12  Geo.  1.  c.  29,  wbidibast 
affected  by2  WiU.4.  c  39.  Q.B.  16 

  Delivery  of  eo^j  of  copso*,  deocriUng  writ  as 

issued  in  one  reign  and  tested  in  another,  merely  sn 
irregularity,  to  be  taken  advantage  of  within  a  rea- 
sonable time,  CP.  18 

 Service  of  two  <nr  nore  writs  of  aaauaoM,  Hal 

out  on  the  aama  day,  ou  (me  prmeipt,  againrtsnaal 
defendantt  In  the  •anweoan^,on  ouaoraACTofaB 
the  defondanta,  not  irrwular,  Ex.  10 

 CopyofwritofeoplwdeUvmdlBflttenbaiir 

date  omitted,  Ex.  14 

— —  Not  neeeeaary  to  Indene  amont  of  ddit  aad 
eosta  on  writ,  In  acdon  for  penaltiea  for  bribery  oaJer 
Municipal  Corpondon  Act,  Es.  38 

 Copy  of  writ  of  aummonacooimendng  **  Wiffimi 

the  Fourth"  inatead  of  Victoria,  set  aside  whh  cosU, 
Ex.40 

 Application  to  set  aside  service  of  writ  of  mm- 

mons  to  be  made  within  eight  days,  Ex.  197 

 -Bail-bOTid  cancelled,  where  addition  of  "  gcadt- 

man"  omitted  in  copy  irf  capimi,  Ex.  219 

Pn^  A  prendre.   See  Preacnption.  Evidence. 

PrikiHtivn— to  Privy  Council  to  staiy  proceedings  Ea 
suit  for  snbtraetion  of  church  rate,  where  no  ilt- 
gality  apparent  on  the  foce  of  the  rata,  after  decree 
in  CfonAstory  Ooort  for  defendant,  rcmnal  thotff 
on  appeal  to  the  Arcbea  Oenit,  and  appeal  to  tht 
Privy  Council  lodged,  bat  not  Mnrd,  notgianMt 
aB.69 

 Declaration  complaining  of  church-rate  on  thita 

ontof  four  townshipaoompoaing  a  parish  W.  Plm. 

-  claiming  exemption  for  fourth  townabip  H,  aUc^ag 
lhat  it  had  a  separate  chapel,  and  a  cuatooi  to  per- 
form there  all  ecderiastieal  ritca,  and  to  repair  by 

.  rates  levied  exclurively  on  the  township,  traiuiinf 
the  liability  of  all  four  to  repabr  the  perish  charcfe. 
Proof  by  plaintiff  that  H.  waa  within  the  pariih  w 
W,  by  defendant,  that  there  was  a  aepanU  ehsfll 
in  11,  where  the  ecclesiastical  ritea  were  admlajih 
tered.  Verdict  for  defendant  set  aride,  as  plainf 
had  not  admitted  the  foots  stated  in  the  ioduLiMiWi 
and  the  traverse  waa  not  IninMniaL  Q.B.  81 

—  Necessity  of  shevring  that  Court  ia  piuntdiy  *» 
try  a  disputed  foct,  the  trial  of  wUdi  la  o«  oflka 
jurisdiction,  or  miscoDS (ruction  of  act  of  pariiaiMnl) 
in  Older  to  obtain,  Q.B.  210 

Prohibited  Goo<b— Party  making  ajTaiweaicnll  n 
England  for  unsblmdng  prohibited  goowl  fr"""^ 
vessel  to  another,  on  the  bl^  seas,  to  be  landed  ■ 
Ireland,  and  acting  acoordingly,  prapcrly  teniijjw 
on  an  infermadon  in  Eo^and,  uom*  0  Oto.  4.  c  10a> 
a.  43,  for  btiag  iUegaUy  concerned  in  and  uMby* 
ping,  Ex.  38 
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JVaMteory  JNaf«— What  InKnuneat  dees  not  amoniit 

to.  CP.  214 

  Serffice  of  nil«  to  compute  on  two  of  Ibrce  Jcrint 

makers  thereof,  good,  Ex.4 

—  Judgment  nm  ahtlanit  veredicto,  on  pies  to  «c- 
tioD  OQ  promisiory  note  by  defendant  lor  "  value 
received,  that  money  wu  due  IVoro  J.  W.,  and 
that  plaintiff,  after  her  death,  applied  to  defenduit, 
who  gave  the  note,  and  that  J.  W.  died  intestate, 
and  DO  ■dmlnisintion  had  been  granted  to  lua 
effect  I,  ftc.  Ex.  203 

—  DMlaratioa  upon,  bid,  where  prondar  hj  de- 
ftndant  In  faMtnunent  to  pajrplrinmra  certain  anm, 
•od  "all  Suet  according  to  role:"  butvnlre  de  mo 
granted  to  aaaew  damaget  on  aeronnt  iiated,  where 
plaintiff  haa  a  geneml  verdtot,  Ex.  SBB 

—  See  Bill  of  Exchange. 


Qmo  fTamnfo— Payment  of  rosta  a  condition  prece- 
dent to  ditconii nuance  of  proceedings  for  defective 
elecdona  within  1  Vict  e.  78.  i.  SO,  Rule  abMilute 
tor  qm  wormto,  where  no  payment,  or  ofl^  to  pay 
coau  of  relators  by  defendant.  Q.B.  9 

 rtfnsed  against  a  freeman  who  had  been  on  the 

parUameDtary  renter,  and  voted  at  the  last  election, 
out  whose  namenad  been  expunged  by  the  revUrng 
barriaten,  where  it  did  not  appear  that  there  were 
any  lands  or  property  in  which  the  freemen  were 
inlerested.  Whether  limitation  of  time  in  1  Vict, 
c.  78.  s.  S3,  extends  to  freemen  !  Q.B.  OS 

 Costs  incnrred  up  to  the  passing  of  1  Vict.  c.  78. 

a.  20,  alone  allowed  to  prosecutor,  who  applies  under 
thatacttsdtacontinneproceetUoga,  Q.B.  SS8 

Railwaf — Taking  possession  of  ute  of  premises  pulled 
down,  and  occupying  it  for  tine  of  toad,  lenbh,  an 
actual  ouster,  Ex.98 

Bmlioag  Act — Entry  of  name  as  vendee  of  shares  in 
Great  Western  Railway,  In  comnany's  register  book 
of  transfers,  not  sufficient  evidence  of  ownership. 
CeitiAcates  in  the  names  of  third  parties,  not  in- 
dorsed to  idaintifiii  as  transferees,  not  suffldent  to 
■bew  dtle  to  convey ;  snd  proof  of  lender  of  such 
certificates,  not  sufficient  to  auatsin  action  for  not 
accepting  aliares,  Ex.  118 

 Shares  laleable  without  note  in  writing,  where 

etanse  that  tbev  aball  bo  deemed  personal  pro- 
perty ;  McmHe,  the  same,  although  no  such  clause, 
Ex.  153 

 ConstructioQ  of  Great  Western  Railway  Act,  as 

to  the  oeceftuty  of  party  shewing  title  lo  lands  before 
the  payment  of  eompensaiion,  though  the  act  de- 
scribes them  as  "belonging"  to  him.  What  an  in^ 
Buffident  averment  of  default  of  payment  of  sum 
awarded  according  to  act,  Ex.  257 

JlKo^flwatice— Where  forfeited  by  act  done  out  of 
court.  Sesuons  no  power  to  order  to  be  estreated : 
Kire  facia*  necessary.  Ccrlioi  ari  to  remove,  for  the 
purpose  of  (|uasfaing  order  ettrenting  recognisances, 
where  Sessions  no  power,  Q.B.  23 

Rteord — Where  averment  against,  allowed.  CP.  1 

■  Where  not  conclu&ive,  if  issue  taken  on  fact, 
CP.  299 

Jbcooerw — valid  for  the  puTpose  of  defeating  entail, 
though  ulterior  uses  void.  Q  B.  251 

 Amendment  of,  by  inserting  words  sufficient  lo 

pass  a  franchise  of  free  warreii.  Whether  omission 
of  such  words  within  3  8c  4  Will.  4.  c.  78,  CP.  143 

Regulet  GmcraltM.  <A.B.  113,  275 

itsttaw— EfiWt  of  release  by  vendor,  so  as  to  preclude 
him  from  TecoveriI^;  interest  not  paid  when  purchase 
completed,  in  conseouence  of  a  miscalculation  of  the 
attomieaofibeparilet,  Ex.  13S 


Bipln<«— Avowry  for  rent  In  arrear,  ailing  that  a 
certain  person,  to  defendants  unknown,  held  and 
enjoyed  the  land  as  tenant  to  bim,  by  virtue  of 
demiseb^  J.  A.to  J.W,  fur  aterm  which  had  vested 
in  the  said  person  unknown,  bad,  and  not  supported 
under  21  Hen.  8.  c.  19,  or  II  Geo.  2.  c.  19.  Uncer- 
taintv  in  description  of  place  or  goods  in  declsraiion, 
cured  by  avowry,  held  bad  on  demurrer,  Q.B.  109 

—  Allowance  of  double  cognixsnces,  Q.B.  217 

  Amendmentof  avowry  and  cognisance,  by  alier- 

iftg  quarterly  to  half-yearly  payments  of'  rents, 
within  3  &  4  Will.  4.  c  42.  s.  24.  Whether  plaintiff 
estopped  from  saying  rent  was  itot  payable  quar^ 
terly,  by  Judge's  order  to  stay  proceedings,  on  pay- 
ment by  plaintiff  of  a  sum  less  than  a  distress  for 
rent,  alleged  to  be  payable  quarterly,  was  made  for, 
and  payment  of  that  sum  inio  court,  C  P.  136 

Bcfimtt,  Cmrt  ^—Account  kept  down  by  part  pay- 
ments below  sL,  not  within  da  use  excluding  juris* 
diction  over  debts  •*  tor  any  sum  being  the  balance 
of  an  account  origloally  exceeding  the  sun  of  31.," 
Ex.  182 

Aevarrf— Party  not  giving  first  information,  not  enti- 
tled to  recover  reward  offered  by  advertisement  to 
"  whoever  would  give  lofhrmaiion  by  which  stolen 
notes  might  be  traced,  on  conviction  of  the  parties," 

Ex.  209 

River — No  power  in  the  King  at  common  law  to  au- 
thorize obstruction  of  navigable  river  bv  the  erection 
of  a  wear.  All  wears  erected  before  Magna  Cliaria 
legalized  thereby  and  by  subsequent  statutes.  Where 
continuance  of  an  andent  wear  cannot  be  Insisted 
on,  if  re^due  of  channel  insuffident  for  neceHsry 
navigation.  Trespass  for  pulling  down  a  wear. 
Men,  that  it  was  wrongfully  erected  on  a  part  of  a 
navigable  liver,  and  impeded  the  navigation,  where- 
fore the  defendants  removed  it.  Replication,  thai 
the  part  was  distinct  from  the  channel  of  the  river, 
and  that  the  part  where  the  wear  stood  was  not  a 
navigable  river.  Rejoinder,  that  it  was  a  pan  of 
the  river  navigable  when  the  channel  of  the  river 
was  choked  up,  which  waa  alleged  to  have  been 
choked  up  at  the  time  when,  ficc  Surngofnder 
traversin^c  this  right.  On  these  pleadings  plsiMiff 
Justified  in  shewing  that  the  wear  was  an  andent 
erection,  and  derived  from  a  royal  grant,  and  It  Is 
not  necessary  that  such  grant  should  appear  on  ihe 
pleadings,  Q.B.  329 
Rule  to  cM^mte — not  granted  in  action  on  bill,  and  for 
goods  sold,  unless  nolle  protegui  entered  on  count  for 
goods  sold,  Ex.  143 
  See  Covenant. 

Rule  to  ptcad — No  rule  to  plead  double  necessary, 
where  defendant  pleads  to  whole  dedanuion  okm- 
q»am  imdebi/aluM  except  as  lo  a  certain  sum,  and  ■ 
tender  as  to  that.  Ex.  12 

Rules  of  Covrf — as  to  Justifying  spedal  bail  at  cham- 
bers i  applying  for  ipectul  jury  in  replevin  ;  dating 
and  entitling  of  rules  of  court  delivered  out  in  vaca- 
tion: delivering  of  ple^i.  and  consent  rule  in  ^ect- 
mentt  reading  affldaviu  sworn  before  commissioner 
in  the  country,  or  a  Judge  of  Assixc,  without  GO|Heat 
and  filing  amdavita  which  have  been  read,  Q.B.  113 

Schoolmatter,   See  Master  and  Servant. 

Set-  q^— Plea  of,  not  divisible,  but  proof  of  part  may  ho 
ukeninredutftionofdamages.  Where  set-off  pleaded 
to  whole  declaration,  award  finding  iuiie  lliereonfor 
defendant  on  one  count  wrong;  but  sward  not  set 
aside  at  his  Instance,  or  corrected  so  as  to  nrevent 
plaintiff  from  paying  the  cost«  of  that  issue,  w-B.  20 

.  Money  due  under  Buarantie,  not  matter  of, CP.  11 

 hy  indorsee  of  bill  of  exchange,  lor  accommoda- 
tion of  partv  who  afterwards  becomes  bankrupt,  in 
action  by  his  assignees,  Ex.  30 
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Stt'cff—Vtri  payment  not  adtnlMlble  under  plm  it,  in 

action  of  debt,  Ex.  149 
 "StlU  ia  indebted,"  neeeuanr  In  pica  of, 

Bi.  lU 

'  General  plea  oT  lew  cum,  to  whole  declaration 

good,  where  wre^  counts  (at  leTenlcauaeaof  ae- 

tion.  Ex.  287 
See  Trof  er. 
SeUttmtnt.   Sec  Evidence.   Poor  Law. 
Afrfpiu.— Propriety  of  decision  of,  not  qneationed  on 

affidavit,  where  proceeding*  returned,  Q.B.  274 
iSW#— Affidavit  of  officer  on  inteqtliadetnile  admia- 

•ibTe  lo  mvn  Ua  agency  and  dcdaralion,  in  trover, 
V  againit  Uie  aheriff,  Q-B.  18 

  Right  oraheriffwhohaienlercdtaexcaite/.ya. 

througn  coniiDUDication  with  adjoining  bouK,  to 
break  the  lock  of  the  outer  door  for  the  purpote  of 
letting  hinuelf  outand  mnovingihe  goodi,  Q.B.  169 

 Plea  In  action  on  indemnity  bond,  given  to  she- 
riff by  execution  creditor,  that  it  was  obtained  by 
Ibe  fraud  of  the  plainiilT  in  colliuion  with  other), 
auauined  by  proof  of  fraud  by  the  sheriff 'i  officer, 
Q.B.2S0 

Plea  to  action  for  not  arresting,  that  plaintiff  did 
not  furnish  defendant  with  such  infonnation  as  wonld 
enable  bim  to  recognize  and  indentify  the  pany, 
bad.  Where  plea  that  defendant  wasprevenlea  from 
arresting  by  a  oountermand.  Is  bad,  for  not  account- 
ing for  days  between  that  of  the  delivery  of  the  writ 
and  of  the  conntennand.  Whether  such  plea  does 
not  amotint  to  the  general  issue,  CP.  79 

 What  plea  of  not  guilty  puts  in  issue  In  action 

against,  for  not  levying  under  Jkri  Jadat,  and  re- 
turning that  party  ud  no  goods,  ftc,  Ex.  55 

 not  entitled  to  distinguish  his  case  from  exccu* 

tion  creditor,  upon  plea  <u  not  gidlty,  and  that  plain- 
tiff waa  not  posaestCd,  In  trover  agalut  both, 
Ex.  177 

  No  action  maintainable  against,  for  escape  on 

mesne  process,  unless  actuu  damage  sustained, 
Ex.  S69 

  Neceadly  inaffldavitiniupportof  motionfordts- 

charpng  altachment  against  ine  aheriff,  of  statement 
that  appUcation  la  made  for  bia  iDdemnity  only, 
Ex.  314 

— —  Slaying  proceedings  against  See  BUI  of  Ex- 
diange. 

—  See  Bail,    Interpleader  Act. 

Sk^  md  iSA^^fj)^— Construction  of  charter-party  as 
to  "receiving  pratique,"  where  allegalion  ttiat  the 
vessel  had  received  pratique  traversed  in  the  plea, 

aB.  21 

—  Right  of  proprietor  of  goods  slowed  upon  the 
deck,  and  thrown  overboard,  to  eootribuiion  as 
against  the  ship-owner,  CP.  68 

■  Question  as  to  breach  of  a  covenant  in  assign- 
ment and  sale  of  ship,  that  vendor  hat  power,  ftc  to 
sell,  where  the  ship  at  the  time  has  got  on  shore 
and  been  abandoned  by  the  crew,  althoi^h  she  atiU 
continues  to  answer  tbe  dealgnBtfin  ot  a  sUp, 
Ex.  125 

—  Plea,  in  action  on  contract  lo  convey  and  deliver 
goods,  stating  delivery  at  a  wharf,  and  subsequent 
destruction  by  fire,  bad,  if  no  allegation  that  plaintiff 
had  a  reasonable  time  allowed  liim  to  receive  goods 
over  the  sUp'a  side,  or  that  there  waa  any  law  or 
custom  ot  the  port  fitr  audi  mode  of  wivery. 
CP.  172 

  What  a  "desertion"  of  a  ahlp  to  mk  a  for- 
feiture of  vraget,  witbin  8  ft  7  Will.  4.  c.  19.  a.  9, 

Ex.  230 

AMAfsr— added  by  plaintiff  fbrdefeadan^  need  not 

have  a  date,  Ex.  177 
J^acfol  Jmr— Role  as  to  appBcationa  (or  a  apcdal  Jury 

Id  replevin,  Q.B.  131 


SImukr — Dedaratlon  good  after  verdict,  thoi^  coBe 
quium  rejected,  wheKjtiry  find  that  defimdant meant 
to  Impute  to  pUntiff  a  ctliiM  puniabaUe  by  taw. 

Ex.  66 

—  Question  whether  a  oommnnicatton  made  by  a 
person  applied  to,  to  recommend  a  surveyor  to  mea- 
sure work,  that  the  carpenter  employed  had  taken 
away  aona  i^eeeaof  qoarterings,  was  piivUegcd,  and 
whether  the  words  imputed  felony,  Bz.  9t 

 Bvidenoe  of  special  damage  properly  i*}eeted, 

in  case  by  husband  and  wife  for  words  spoken  of  the 
wife,  actionable  in  thenadvea.  udth  special  damage 
allied,  Ex.  201 

Slawe  Commentation  Cammitrim  Wfaere  ooaurit* 
sioners  not  bound  to  adjudicate  as  to  ownership  of 
slaves,  the  subject  of  a  suit  in  a  court  of  equity  in  tl»e 
island  of  Jamaica,  and  in  die  posscssien  of  a  ttcctver 
in  such  suit ;  and  where  compensation  awarded  pro- 
perly paid  into  Bank  of  England  in  tfat  name  of  the 
Acobnntant  General,  Q.B.  256 

Slag9  Waggon— VibtA  is,  Q.B.  227 

Aoaifl — DMd  stamp  necessair  where  deed  made  as 
addidooal  or  Ibrther  security  for  sum  before  ad- 
vanced, and  also  for  a  fUttlter  sum,  tlioogh  ad  vaioress 
duty  payable  only  on  the  btter  sum,  Q.B.  135 

 Question  whellier  an  Instrument  an  attornment, 

or  an  agreement  for  a  new  tenancy.  Ottfection,  ibai 
instrument  is  a  lease,  and  requireBnleaae8tamp,aol 
avaiUblr,  where  admitted  noaertbe  deao^ptiea  oTa 
counterpart,  Q.B.  158 

— —  Where  unstamped  ebeque  adndadUelB  cvidenca 
to  prove  fraud.  Q.B.  210 

 Mortgage  by  cbaige  on  premisca,  with  covenant 

by  mortgagor  to  pay  a  sum  with  interest,  and  dh- 
cnai^  all  rates,  taxes,  and  assestmenls,  not  for  an 
uncertain  and  unlimited  amount,  Q.B,  263 

— ~  "  I  have  received  the  sum  of  2(ML,  wUcb  I  have 
borrowed  of  yon,  and  1  have  to  be  accovntable  for 
the  said  sum  with  legal  interest,"  not  a  piouiisaory 
note,  but  a  special  agreement,  CP.  214 

 Whether  mdorsement  extending  the  time  for  per- 
formance of  agreement,  a  fresh  agreement,  and  whe- 
ther the  matter  thereof  is  of  the  value  of  20J:,  where 
tbe  agreement  provides  that  either  party  makhig 
delkult,  shall  pay  to  tbe  other  500/.  as  uquidatM 
damages,  Bx.  34 

Jio/ais-^Steam-veasels  wItUn  7  ft  8  Gee.  4.  &  S5, 
aB.  128 

 Court  DO  power  to  give  Judgment  wbcic  pro- 
ceedings on  statute  are  in  progresa  when  it  b  re- 
pealed, Q.B.  237 

—  Construction  of  eaoal  act  as  to  liability  of  com- 

for  damage  done  by  boat  auuk  in  inc  caaal, 

 Margin  of  plea  to  be  marked  where  general  Issue 

pleaded,  and  intention  to  give  special  matter  In  evi- 
dence under  sUtute,  Q.B.276 

 Construction  of  game  acta,  as  to  the  right  of 

gamekeeper  actii^  uiuler  deputation 
to  1  ft  2  Will.  4.  c.  32.  to  a  month's  notice  of  action, 
and  to  give  the  act  and  spedal  matter  in  evideoeak 
under  the  general  issue,  C.  P.  38 

  Meaningof  the  word  "person,"  CP.  241 

Staying  FroceetKngt — Common  rule  for  costs  of  day. 
for  not  proceeding  to  trial,  ought  not  to  be  drawn  up 
vritb  sUy  of  proceedincs,  Ex.  4. 

—  See  BankrupL  BmofExdunge. 

Ihrlkhig  out  Csimfs— Where  not  allowed,  after  jodg- 
ment  for  plaintiff  on  demumr,  CP.  63 

AtBrrsrdra»— Trial  in  Trinitv  vacation,  surrender  in 
Hiebaelmaa  vacation :  Micnaehnas  term  eoonta  m 
one  of  the  two,  within  which  defendant  must  be 
ebamd  In  execution,  CP.  155 

 nUile  or  order  of  Judge  directing  discharge  oM 

of  cualody  upon  special  bail  pat  in  and  perlettcfi. 
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abo  ta  Anct  a  npeiMdMa  fo  iiMia  fbrthiriUi, 
CP.  181 

AumMbr.  See  Ludkid  and  Tenuit. 


Taxei — Amm  of,  not  recoverable  in  popular  action  of 
debt  under  43  Geo.  3.  c.  99.  a.  45,  and  5  &  S  Will.  4. 
c.  90.  a.  13,  but  only  by  tcire  faciat,  extent,  or  infor- 
mation upon  the  record,  Ex.  245 

ZMer— What  an  inronnel  plea  of,  Ex.  49 

—  PtalDtiff  not  liable  to  costs,  •ubaequent  to  lam- 
mooi  to  alaiT  proceedings  on  payment  of  «  sum, 
which  he  renitei  to  accept,  if  defendant  does  not 
briifg  the  money  into  court,  Ex,  7S 

Ttrm't  Notice — not  necessary  on  amjlicadon  to  set 
aride  proceedings  fbr  irregularity,  ex.  143 

7%eafre--SuncienGy  of  plea  in  assumpsit  for  not  open- 
ing an  unlicensed  theatre  according  to  et^gagement, 
138 

—  See  Gopyrieht 

flaw— Compntation  of,  within  4  &  5  Will.  4.  c.  70. 
a.  81,  aB.  163 

— —  Eight  dayaa  reaaonable  time  for  making  appli- 
cation fbr  inregttlaiitr  in  arreat  under  mesne  process, 
CP.  18        *•       '  r  — » 

 Rule  Easter  term,  2  Will.  4,  as  to  reckoning 

Thursday  nexLbefore  Easter  Day,  and  Wednesday 
after,  not  affected  by  2  Will  4.  e.  39.  CP.  230 

—  of  credit  in  contract  oT  aab,  exclusive  of  day  oo 
which  it  la  made,  Ex.  140 

 What  a  good  "  one  day'a  notice  of  taxation"  of 

costs,  Ex.  251 

TUku — midebtt,  a  good  plea  in  action  for  not  setting 
out  under  2  ft  3  Bdw.  0.  c.  13,  Ex.  73 

 SmUc,  lessee  of  tithes  of  "  sheaf,  com,  and 

grain,"  in  the  absence  of  usage,  not  entitled  to  tithes 
of  Tetehes  severed  in  their  green  slate,  Ex.  196 

 Notice  to  determine  Michaelmas  compoution 

given  in  March,  where  bad,  Ex.312 

Title  Deeds — Trustees  in  whom  legal  estate  vests,  en- 
titled to,  thouf;h  trusts  uncertain  and  difficult  to  be 
executed,  and  so  complicated  as  to  render  applica- 
tion to  equity  necessary  to  carry  them  into  eS^t. 
CP.  235 

7Wb— What  is  a  "  stage  waggon,"  Q.B.  327 
•  '■  -  As  to  the  rating  of  party  as  owner  and  occufder 
of  land  on  whicli  bridge  atoodas  fbr  rolls  traverse, 
tliough  taken  by  another  under  parol  letting,  and  aa 
to  the  pariah  in  which  the  assessment  should  be 
marie,  Q.B.  265 
Trade — Entering  into  partnership,  a  good  considera- 
tion for  agreement  not  to  ran  an  omnibus  between 
certain  stipulated  hours  between  Croydon  and  Lon- 
don, Ex.  145 

Tretpati — In  trenoat  for  takinK  goods  claimed  by 
plaintiff  under  bill  of  sale,  riefendant,  under  plea 
that  the  goods  are  not  the  plaintiff's,  may  shew  the 
sale  fraudulent,  and  prove  title  in  himself,  Q  B.  133 

—  Trespass  for  pulling  down  the  plaintiff's  wall, 
set  out  by  abuttals :  plea  secondly,  that  the  wall  was 
not  the  wall  of  the  plaintiff;  fourthly,  that  it  was  a 
pariv  wall :  both  issues  found  fur  the  defendant : — 
Hela,  that  the  plaintiff  was  not  entitled  to  have  the 
•ecood  issue  entered  for  him,  on  the  ground  that  the 
Jnry  must  have  found  tl>at  there  were  two  walls,  one 
belonging  to  U>e  pontiff,  and  the  other  lo  the  de- 
fendant, which  adjoined  each  other,  because  in  his 
abuttals  he  did  not  so  describe  his  wall — Semble, 
That  the  foarth  plea  was  no  answer  to  the  action, 
Q.B.  S4S 

•        Where  battery  admitted  so  as  to  deprive  Judge 

of  power  to  certify  under  43  Eli)!,  c  6.  s.  2,  Ex,  tf 

  Where  no  property  or  right  of  lien  to  entitle 

plaintiff  to  auiatain,  Ex.  17  t 


TVespOf*— Plea  to  Irespau  quttre  doiutim  frtgil,  deny- 
ing dose  to  be  plaintiir's,  a  denial  of  the  title,  and 
Judge  no  power  to  certify  to  deprive  plaintiff  of  costs, 
onder  43  Blia.  c,  8,  Ex.  80 

 Plea  that  plaintiff  look  defendant's  goods  and 

placed  them  on  htiown  land,  and  defendant  entered 
peaceably  to  reuke  them,  good  in  trespass  for  such 
entry,  Ex.  134 

  Title  put  in  issue  by  denial  of  possession ;  and 

verdict  m  less  than  40>.  carries  foil  coata,  CP. 
198 

—  See  Acdon.  Common.    Felae  Impriaonmeat 

Pleading.  Prescription. 

Trial  by  Proriio.   See  Bankrupt. 

Tri»er — not  maintainable  for  lease  assigned  as  secu- 
rity for  money  advanced,  if  money  not  paid ;  whe- 
ther claim  of  lienadtdadble  under  plea  ofnot  ffuiltv. 
CP.  27  *  " 

 maintainable  to  recover  ship's  re^ster,  obtained 

from  plaintiff  by  arresting  him,  without  demand  and 
refosal,  CP.  89 

 againstassigneeofthird  commission  ofbsnkrupt, 

where  15f.  in  the  pound  not  paid  under  seoond. 
C.Bfl48 

 not  maintainable  fay  tenant  for  fixtures  converted 

during  his  term.  Ex.  65 

 8et<off  at  time  of  conversion  lo  larger  amount 

than  lien  claimed  for  work  done,  no  answer,  unlesa 
io  agreed  between  the  parties,  Ex-  137 

TViiff— AdmladURty  of  declarations  tSeitul  que  tml, 
in  action  by  trustee,  Q.B.  222 

  Right  of  trustees  to  title  deeds,  CP.  235 

Turnpike  TolU-~51th  section  of  3  &  4  Qeo.  4.  a  126, 
as  to  algnalure  of  agreement  toi  letting  the  lolla  by 
tmstees,  or  two  or  more  of  them,  or  their  rierk  or 
treasurer,  and  the  lessee  or  farmer  and  his  snretres, 
semble,  imperative,  and  declaration  against  farmer 
and  his  sureties  for  rent,  bad  on  spedal  demurrer  for 
omitting  to  allege  snch  signature,  or  that  the  agree- 
ment was  fay  deed,  or  under  the  seala  of  thetrusteeii 
oranyoflhem,  CP.  57 

Undertaking  lo  appear— ^hm  motion  to  enforce  too 
late,  Ex.7 

Ute  and  Occnpatitm — R^bt  of  mortgagee  to  mainiaia 
action  for,against  tenant  of  mortgagnr.lnpossesdon 
under  an  agreement  fbr  a  lease,  Q.  B.  17 

■  Debtfbr,onparoldeiniseby  assigneeofrevershm 
against  \eMee,iemble.  not  a  local  action,  Ex.  174 

Unrjf — Holder,  who  has  received  bills  to  secure  sn 
existing  debt,  not  protected  by  58  Geo.  3.  c.  93. 
Bills  nude  payable  on  demand,  niven  on  usurious 
coKudderaiiono,  protected  by  3ft  4WI)l.4.c98.  a.  7, 
aB.80 


^oruince — Evidence  of  permisilve  waste  not  admls- 
^ble,  where  voluntary  waste  charged  in  dedaraiion. 
aB.  11 

 Writ  of  trial  eontdnlng  date  ofwrit  of  sommont, 

and  "11  subsequent  proceedings  set  aside,  where  no 
date  thereof  in  issue  delivered  to  defendant,  CP.  108 

 Record  being  in  Queen's  Bench,  no  objection  lo 

motion  for  judgment  on  issue  Jdned  on  plea  of  nut 
tiel  record,  to  declaration  ailing  Judgment  reco- 
vered in  King's  Bench,  "  as  by  the  record  remaining 
in  the  saiil  court  will  appear,'   Ex.  9 

  Affidavit  to  hold  to  bail,  that  P.  Indorsed  to 

plaintiff;  declaration  that- P.  indoned  to  E,  and  E. 
to  plaintiff,  no  sufficient  varhnce  to  enter  rmnerelur 
on  Ihe  bail-piece,  Ex.  24 

 betwe«i  writ  and  copy,  by  nmifiing  Ihe  addition 

ofgenUeman"  in  Ihe  eopyi  Bx.219 
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Fnder  md  Atrdhowr— Sale  b;  udian  oompkie, 
tbongh  pnrchaicr  nfiuea  to  pay  auction  anty, 
CP.  313 

 Where  purcbaier  not  bound  to  inveatigaie  cove- 
nant! in  leace  referred  to,  under  which  riRiil  of  way 
ia  f^wm  over  the  land  purchated,  if  ^lan  Is  refetred 
to.  and  no  way  i*  marlted.  Whercmudeicriptionof 
one  lot  viliatea  tbe  rale  of  another,  and  givca  pur- 
chaacr  a  rhbt  to  retdnd  bis 'contract  ai  to  both,  not< 
withstanding  a  condition  for  compensation  or  equl- 
valrnt  in  case  of  mistake,  &c.,  CP.  282 

  Interest  not  paid  to  vendor  in  consequence  of  an 

error  in  the  calculation  at  tlx  time  of  the  complcdon 
of  the  purchase,  not  recoverable,  where  recnpt  tat 
principal  money  is  indorsed  on  assignment,  and  it 
contains  a  release  of  all  claims  or  demands  whatever, 
in  respect  of  the  purchase,  Ac,  Kx.  132 

 Right  of  defendant  in  action  to  recover  de- 

pont,  to  particulars  of  objection  to  abstract  of  title, 
Km.  188 

Fnin  da  novo — No  power  to  direct,  whercproceedlngs 

originate  in  inferior  court,  CP.  1 
  When  to  be  moved  for,  Ex.  205 

—  not  awarded  where  misjoinder  of  connis,  Bx.  284 
 to  assess  damages  on  account  stated,  where 

general  damages  on  that  count,  and  count  impro- 
Mriy  descriUng  an  InMnimeut  as  a  promissory  note, 
£Xi  S88 

 on  a  writ  of  right,  where  «  general  recognitloa 

for  the  tenant,  and  a  misdirection  as  to  one  M  three 
questions,  Ex.388 

Ftnue — Undertaking  to  give  material  evidence,  satis- 
fied in  action  on  warranty  of  horse  by  letter  written 
by  pluntifT's  attorney,  and  seen  in  possesiion  of 
defendant's  attorney,  in  the  county,  informing  the 
defendant  of  unsoundness,  requiring  price  to  be  re- 
turned i  staling  instructions  to  sell  the  hone,  and  if 
any  tossacerura,  to  bring  an  action  for  damages,  and 
that  the  horse  would  he  kept  at  livery  till  told,  at 
the  defendant's  expense.  Whether  such  underukinjg 
fulfilled  by  evidence  of  a  tdentitic  person,  giving  his 
omnion  of  the  soundness,  from  fects  proved  at  the 
trial,  CP.  129 

 Privilege  of  barrister  to  change,  where  notavul- 

■Ue,  CP.  >17 

 ReRtaal  to  change  In  writ  of  right  by  reason  of 

influence,  connexion,  and  acquaintance  of  the  te- 
nant, In  the  county  where  the  lands  situate,  297 

firrdic/— Defendant  not  justified  in  stating  on  postea 
that  Jury  were  discharged  from  finding  verdict  on 
aecond  issue.  In  action  for  libel,  plea  of  nut  guilty 
and  a  Justification,  verdict  for  defendant  on  the  first 
iasue ;  and  no  evidence  being  ofi^red  by  the  defen- 
dant on  the  second  plea,  verdict  for  the  plaintiff 
thereon,  aS.  194 

—  Where  Issues  on  plea  divisible,  Q.B.  221 

 Amendment  of  matea  by  Judge,  to  avoid  Incan- 

mity  between  judgment  and  ulowance  of  cMia, 
C.P.  149 

 taken  subject  to  a  reference,  most  be  set  aside 

previously  to  going  to  trial  a  second  time,  if  reference 
not  proceeded  with,  Ex.214 

l^csfry— What  notice  snffldent  to  warrant  vestry  In 
lesoleiion  to  borrow  money  upon  the  cr^cUt  of^  the 
charch  rates,  Q.B.  24t 

Fotuntarjf  Conoeymict — Moiety  of  copyhold  lands 
settled  to  John  Hinton  for  life,  remainder  to  his 
daughter  Jane  Baverstock  in  tail,  remainderto  John 
Hinton  In  fee.  Another  moiety  had  descended  upon 
the  wife  of  John  Hinton,  and  the  had  covenanted  by 
her  marriage  settlement  to  settle  it  in  the  same  man- 
ner, but  died  before  she  could  surrender  it  J.  B.and 
ber  husband  surrendered  it  to  tbe  aame  uses,  and 
et  the  court  at  which  this  surrender  look  pUoe  a 


recovery  was  suffbred  by  J.  H.  and  S.  B,  iriien  Ae 
uses  were  declared  to  be  to  J.  H.  for  life,  renwnder 
to  J.  B.  for  life,  remainder  to  the  use  of  the  hein  of 
the  iurvivor.  The  lands  were  then  told  by  J,  H. 
and  J.  Baverstock  to  one  J.  L,  who  was  admitted  in 
fee  upon  the  surrender  of  John  Hinton,  Jane  Baver- 
stock, and  her  trustees.  The  object  of  the  parUc*  in 
the  surrender  and  recoveryuwas  to  cffisctnate  thu 
sale :— Held,  first,  that  the  sOrrender  to  J.  L.  could 
not  destroy  the  contingent  remainder  dedaredon  tbe 
recovery.  But,  secondly,  that  that  use  was  volun- 
tary ;  and,  therefore,  void  by  37  Elix.  c  4,  against  a 
purchaaer  for  valuable  consideration,  and  as  tbe 
recovery  was  valid  for  the  pnrpoae  of  defeating  the 
entail,  inongb  not  for  the  ulterior  nse,  that  the  brir 
of  Jane  Baverstock,  who  had  survived  her  father, 
was  not  entitled  to  recover  against  the  purcbaier. 
Held  also,  that  as  the  surrender  clearly  passed  the 
life  interest  ttf  Jane  Baverstock,  the  Statute  of  Liai- 
tadons  did  not  begin  to  run  ag^iut  ber  heir  oodl 
her  death.  And  that  as  she  had  been  admiited  to 
the  copyhold,  her  heir,  who  claimed  as  remaioder- 
man,  was  entitied  to  maintain  tbe  qectmeot  mthout 
being  admitted,  Q.B.  251. 
reAasfargr  Jliugilmmt.  See  Insolvent. 

IFi^MwInadmiadbility  of  defence,  ihet  noney  aou^t 
to  be  recovered  is  the  amount  of  an  illegal  wager, 
under  non  assumpsit,  CP.  201 

Waher — AmUe,gving  to  trial  nnderprotest  no  waiter 
of  Irrepilarity,  CP.  106.    See  contri,  Ex.  57 

 ot  irregularity  in  service  of  writ  by  takdngoat 

summons  tor  time  to  plead,  CP.  397 

Warrant  iff  ^ttonuj/—Vf\M  a  anSident  deaoipttoo 
of,  in  declaration,  Ex.  77 

— ■  to  prosecute  or  defend,  need  not  be  filed  previoas 
to.  or  at  the  Ugning  ol^  interlocutory  or  final  jmlg-. 
mrnt,  or  at  any  stage  of  tbe  cause,  CP.  181 

 not  set  aside  where  attorney  witnessing  exe- 
cution by  a  prisoner,  also  a  prisoner,  and  not  cier- 
tificated,  has  been  introduced  b^  the  defendant, 
the  plain tiffbeing  ignorant  of  h'ls  situation,  CP-S8S 

fTarraiil!^— Questioiis  as  to  acceptance  upon  inesm* 
plete  warranty,  where  horse  brou^i  home  by  sa 
agent,  and  as  to  a  complete  contract  In  wriwi|, 
Ex.381 

Watte — Evidence  of  permissive  waste  not  admiwible 
where  declaration  ctiarges  voluntary  waste,  Q.B,  II 

WaUrcouru — Right  to,  where  not  lost  byalteialiBner 
interruption,  CI'.  309 

Wattmen'i  Act — Mayor  and  aldermen  power  to  make 
bye-laws  for  regulation  of  steam -vessels,  Q.B.  126 

Vay— Inference  of  dedication  of,  arising  from  hog 
nser,  rebutted  by  proof  of  tbe  origin  of  the  usee, 
and  that  there  was  only  a  licence  proceeding  fimn 

*  express  agreement  and  bargun,  Q.b.  172 

—  Questton  fiir  the  Jury,  whether  way  for  coals 
establiabed,  on  evidence  that  it  has  be«i  used  fer 
all  purposes  for  which  it  baa  been  wanted  during 
twenty  years,  but  (hat  coals  have  never  been  atried 
aloiw  it,  nor  any  produced  for  twenty  years  fiom 
the  bnd  In  respect  of  wliieh  the  way  ia  daimed ;  no 
inference  of  law  in  extendon  or  umiiation  of  tbe 
right  from  circutnttances  of  the  CMe,  Ex.  265 

  See  Eridence.  Highway. 

Wear.    See  River. 

WngktM  and  Meaturei — luriadicdon  of  recorder  of 
borough  to  appoint  inspectors  of,  end  to  an^t  their 
accounts,  Q.B.  246 

Will — Revocation  of,al  common  law,  by  acts  and  eon- 
duct  manifesting  intention  to  revoke  withoatexprea 
declaration.  F?apcr  question  for  Jury  in  actioa  by 
hejr-at-law  to  recover  copyhold  property,  wheibec 
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thron  ing  will  on  fire  by  the  tettator  wai  en  actual 
intentimial  rcTocation  of  the  will,  Q.B.  76 
ffiif— Kxecudon  by  mirk  suffidenr,  wiibio  Statute  <rf 
Frauds.  ihoDgb  deirfaor  capable  of  writli»  his  nwm, 

Q.B. 137 

 Delivery  equivalent  to  pnbUcatloD :  where  a  due 

execution  of  power,  Aough  no  referettco  to 
Ex.  169 

 Coiutr action  of,  tnm  time  of  dale,  unlcai  drcum- 

■taneci  or  lis  tenor  shew  tiie  death  of  testator  tbo 

time  intended-  Intermediate  time  not  to  Iw  r^arded. 
Application  of  this  doctrine,  Ex.  243 

  AdmiMibility  of  letters  addr«sed  to  testator  by 

deceased  persons,  and  fiiund,  after  his  death,  amongst 
bis  private  papers  with  the  teals  broken,  for  the  pnr- 
poie  nf  shewing  his  competency,  Ex.  340 

IVitHeu — Where  commission  to  examine,  refosed,  un- 
less sum  for  which  action  is  brought,  is  paid  into 
court,  CP.  65 

■  not  entitled  to  matntun  action  against  attorney 
or  agent,  who  has  served  him  with  lubpcena,  fur  his 
expenses  in  attending  trial,  Ex.  49 

  What  costs  defendant,  who  hsa  succeeded  on 

some  iuues,  is  entitled  lo,  Ex.  251 

 Hustundofwoman  to  whose  separate  use  annuity 

is  bequeathed,  charged  upon  prenuses  prior  to  assign- 
ment of  revenion,  M  eompetcDt  witness.  In  eorenant 
hy  assignee,  of  remdon  Sir  bmwhes  vt  covenant  to 
repdr  and  pay  rent,  Q.B.  DM 

 RcHduiry  legain  competent  to  ptov«  a  pirtjri  not 


the  personal  representative,  gava  order,  in  aotkm  by 

undertaker  to  recover  (iinonltxpcnsaa,  Q.B.  336 
ffitnett — Rated  inhabitant  oompetent  In  ^eetment  by 

pariah  officers  lo  recover  lands  belonging  to  the  pft> 

rish,  Q  B.  371 
 Attorney  of  garnishee  a  competent  iritnesa  for 

debtor  to  prove  the  wactlce  ttf  to*  Mayoi'a  Conn. 

CP.  2» 
 See  Evidence. 

Work  and  XoAoor— when  not  maintainable  by  aer- 
▼ant  dismissed  in  the  middle  of  a  quarter,  Q.B.  S 

ITorJkAoiMe— Meaning  of.  within  4  ft  S  WUL  4  .e.  7du 
and  5  &  6  Will.  4.  c.  69,  CP.  806 

Writ  it  Contumae*  Ccy/en^— setting  forth  contempt 
in  non-peribrmance  irf  penance,  and  non-payment 
of  oosis,  not  set  aside  on  the  ground  tbst  the  sen- 
tence entoining  penance  was  erroneous,  Q.B.  59 

Writ  Ti-jol— QnestioD,  whether  trial  on  adioam- 
ment  day,  after  writ  retBrnaU*)  a  mii-tiMli  Mid 
whether  appUcation  shonld  be  made  to  Judge  to  ex- 
tend time.  Ex.  174 

 Judgment  and  execution  not  stayed  by  reason  of 

under-sheriff  declining  to  receive  bill  of  exceptions, 
Ex.  204 

 Auumptit  on  contract  by  plaintiff  lo  buy  *  horse 

of  defendant,  the  defendant  promising  that  it  was  « 
qidet  woi^«r,  and  would  go  well  in  spara  haraea  \ 
breach,  that  It  would  not  go  in  harness,  &e„  whereby 
plaioliflTwas  nut  lo  great  charges,  ftc.  within  a.  17  oif 
&ft4Will.  Ex.  106 


Digitized  by 


Digitized  by 


Google 


TABLE 


OF 


THE 

IN 


CASES 


COMMON  LAW. 

VOL.  XVI.— VII.  New  Serim. 


IN  THB   QDBBH'S  B8NOH. 


Abercrombw  t.  Hickmant  269 
Arkwright  v.  Cviurell,  68 
Ashley  T.  Hinnett.  133 
Bailey  t.  Appleyard,  145 
Baker  V.  Dening,  137 
Bailey  T.  Arrogave,  91 
Banks    Angell,  109 
Barraclough  r.  Johnaon,  172 
Beverl»  v.  the  Lincoln  Gas-light 

and  Coke  Company,  118 
Binna  ▼.Towaey,  $7 
Blunt,  in  r«,  v.  Harwood,  241 
....  T.  Healop.  216 
Bowen  v.  Jeokin,  28 
Brickbfll    Hulae,  Id 
Brifcoe  t.  Lomax,  148 
Cherrington  v.  PbiUipa,  200 
Chestertm  v.  Farlar,  60 


Evana  r.  Davies,  217 
....  V.  Taylor,  73 
Field     Robins,  US 
Filleal  v.  Annairong,  7 
Gillett  T.  Abbott,  61 
Glaholme  v.  Rowntrec,  23 
Gore  V.  Wriglit,  147 
Green  v.  Bicknell,  271 
....  r.  Salmon,  236 
Hall  V.  Haule,  210 
Harrey,  ex  parte,  129 
Head  v.  Baldrey,  94 
HiU    Sydney.  87 
Holltngworth  v.  Broderick,  274 
Hopkins    Helmore,  196 
HuratT.C^bell.  138 
Jamea  t.  Askew,  227 
Kesblev.  Payne,  218 


Cbnrch  v;  the  Impnial  Gas-light  Kington  v.  Hsck,  S9 


and  Coke  Company,  118 
Codrington  T.  Lloyd.  190 
Cook  V.  Cooper,  16 
Corbett  v.  Swlnbnrn,  215  , 
Crarea  t.  Sandencn,  81 
Dobla  V.  Cummiiia,  12 
Doe  d. ■  V.  Roe,  17 
....  Batchelor  t.  Bowlea,  271 
....  Baverstock  v.  Rolfe,  251 
....  Boalter  t.  Adderley,  271 


Kitchen    Shaw,  51 
Knight  ▼.  Clements,  144 
Lant  T.  Peace,  135 
Levy  V.Yates.  1S8 
I^ma  T.  lIartiO(  214 
MartiD    Oilham,  11 
Merrick    Wakley,  190 
Meyer  V.  Haworth,  211 
Middleton  y.  Gale,  236 
Moore     Butlin,  20 


Bridgerv.  Whitehead,  260   t.  Raroadeo,  54 

BiougfatMiT.  Stony,  80       Uorgu  t.  Hallen.  212 
Cadogan  t.  Ewar^  177       Mortmi  v.  Bum,  104 
EUia  T.  UardVt  10    -  Mwley  v.  M'Dermot,  243 

MadUnB  and  Long  v.  Law.  Newman  t.  Hordwicke.  210 


164 

....  Herceron  v.  Bragg,  263 
....  Mudd  V.  Stickermore.  33 
....  Neale v. Samples,  140 
.  .  .•  nerb    Brown,  274 
....  Reed*.  Harria,  76 


Pamaby  t.  the  Lancaster  Canal 

Company,  258 
Pearson  v.  Graham.  247 
Powell  T.  Reea.  274 
Prince  T.  Samo.  12S 
Pugh  T.  Griffiths,  169 


Rowlandson  t.  Wainwrig^t.  Purcell  v.  Home,  228 


222 

....  Shirreff  v.  Coulthred.  52 
....  Winder  T.  Lawes,  97 
....  Wri^T.Smith,  158 
Empson  t.  Fairfax,  194 

New  Series.  VII.— Iddex.  Cost.  Law. 


Randelson  t.  Murray,  132 
Raphael  t.  Goodman,  220 
lUwaoB  V.  Eieke.  17 
R^na  T.  Bdter,  189 


Rorina  i.  the  Birmingham  Canal 

Company,  129 
....  V.  Blias.  4 

....  V.  the  Cambridge  Gas-l^t 

'  CompanT,  100 
.. ..  TXsnnartnen,Recorderof,67 
....  V.  Chaney.  172 
....  V.  the  Comminionera  ap. 
pointed  under  the  Slawy 
Abolition  Act,  in  re  lUc- 
ketts,  266 
. ... .  T.  the  Commissioners  of  the 
Insdvent  DebtonCont^hi 
T«  Hamlin,  265 
. ..     Dolgelly  Union.  244 
...  V.  Gotelpbin,  217 
...  T.  Goodbora,  269 
...     Giiestt  112 
...  V.  Humphery,  202 
...  T.  the  Inhabittnts  of  Aber^ 
gele,  274 

...  T  Barmston,  87 

...  T  Brixham,  193 

. . .  T  Chnreh  lbiowle,20 

...  Hoekwort^,  106 
...  Mawgan,  ^7 
...  St.  John  in  Bed- 
wardine,  144 
. . .  Wendroo,  67 
...  Wye,  61 
...  T.John,  229 
. . .  T.  Jones,  9 

...  V.  the  Justices  of  Middkaex* 
176 

...  V  Ripon,  53 

...  V  Salop.  17.  163 

...  T  tbeWestRidingof 

Yorkshire,  «x  parte 
Thornton,  28 
T.  Kingston.  upon-Hnlli  the 
Recorder  of,  246 
. ..  T.  Ledgard,  237 
...  v.Leeds,theCorpoTationof,80 
...  T.  the  Leeds  and  LiTerpool 

Navigation,  122 
....    Lineolitj  the  Mayor  oT,  161 


Digitized  by 


Google 


TABLE  OF  THE  CASES. 


Begina  v.  Liverpool,  the  Mayor, 
Aldermen,  and  Burgesses 
of.  184 

....  T.  tlie  Mancheeter  and  Leedi 

Railway  Company,  192 
....  V.  ALirriutt,  211 
....  V.  Martin.  22S 
....  V.  Owrn,  9 

 V.  Piiyn.  76 

....  V.  rriiper,  92 
*.  V.  Poole,  the  Corporation  of, 
126 

....  T.the  Poor  Law  CoromiBsion* 
en  for  England  and  Walei, 
in  re  Holbom  Unioo,  71 

....  V.  Potter,  9 

....  T. Ricketia,  71 

....  V.Roberts,  m.222 


Regina  t.  Ruscoe,  227 

....  V.  Sidiabury,  265 

...h  V.  Stock,  224 

....  V.  St.  Saviour*!,  Soutfawark, 

130 

....  V.  Sutton,  205 
....  T.  ThomaN  141 
....  v.ToIte,  174 
....  T.  Wall  Lynn,  195 
....  T.  Watts.  190 
Rrgulte  Oenetvles,  113,270 
Richards  t.  Fry,  68 
Robinson  v.  Messenger.  208 
Rom  t.  Boards,  209 
Routledge     Abbott,  221 

 V.  Ramsayf  150 

SandcTSMi  t.  Brown,  29 
Selby  T.  Fiaher,  2 


Sewerkrop T.Day,  261 
Slack     Shazp,  325 
Smith  T.  H«r«rardt  8 
Sowdl    ChainpioD,  107 
SwaiiD  V.  Phillips,  200 
Taylor  v.  Derey,  SS 
Thorn  t.  Leslie,  161 
Tisdell  T.  Combe,  YX 
Todd  V.  Jeffery,  1 
TnOhell  T.  Constable,  108 
Tallaneev.  Siddea,  SO 
VhitweU  T.  Scheer,  344 
WiUerv.Speer,  249 
Wilkina  v.  Hemsworth,  63 
Williams  T.  Wilcox,  229 
WiltMi  T.  Chamban,  1> 
Wright  T.  Ooddard,  17* 
Yoanf  T.  Uafawordi,  M7 


IN    THB    OOKMOlt  PXiBAS. 


 T.  Clt^e,  43 

—  T.  Cooke.  S97 

Alexander    Ponnin,  808 

Alsager  t.  Spalding,  225 

Anot^rmoiis,  (Amendment  of  Ha- 
beas Corpus,)  17 

Baillie  y.  KeU,  240 

Barclay  v.  Collett.  285 

Barry    Rainafbrd*  108 

Beckham  T..Kiiight,  98 

Bliss  ▼.  Hale,  133 

Blissett  V.  Tenant,  108 

Sowd  V.  the  London  and  Croydon 
Railway  Company,  241 

Brashaw  v.  Russell.  18 

Briogloe  T.  Ooodaon.  806 

Bryant     BeMtie,  78 

Buln<^  V.  M'Kettue.  88 

Burt  T.  Hoeeasoni  78 

Bosh     Otcen,  S8 

Butler  V.  Hobsen;  148 

CantxeH  t.  the  Windsor  Union. 
205 

Chapman  t.  B\uA,  100 
CtdhiM  v.  Aaron,  134 

 T.  Jenkina,  .120 

Cox  T.  Cannon.  388 
Curlii^  V.  Sedger^'  808 
DalltOib  T.  King.  6 
Daly  T.  Mahon.  78, 127 
Daviea  t.  Lowndes,  297 
DaviaT.  TunnLcUff,  338 
Delegal  r.  Highley.  63 
Doe  d,  —  T.  Roe,  17,49 
....  Barrjr  r.  Roe(_180 
....  GaiekoMe  r.  Roes,  184 
....  Knott T.  LawtoDt .288 
....  Simpson     Simpson,  156 
....  Stone  V.  StoM.  54 


Douglaa  t.  Cotigreve.  48 
DriflUlT.Ta^.  18S 
Dyke  t.  Duke,  75 
Dykes  V.  Blake,  282 
Ernest  t.  Brown,  145 
Esdaile  r.  Marshal],  169 
Fisher  t.  Dewick,  279 
Oatlifie  r.  Bourne^  173 
Oqrier  v.  Farrant.  186 
Ooutd  T.  OUver,  68 
Orainger  v.  Hill.  85 
Granville's  bail,  48 
Hall  T.  Swift.  209 
Hannah  v.  Willis,  166  . 
HarriDgtoo  t.  the  Bisb^  of  Lioh- 

field  and  Covantiy,  60 
Harrison  t.  Tut,  380 
Hartsbome  t.  Watson,  1S8 
Haward  v.  Smith.  294  , 
Heath  v.  Elliott,  210 
Hicks     Beaufort,  181 
Hocken  v.  Browni.197 . 
HoMaworth.  ex  pane,  326 
Horn  T.  Rodferd.  214  . 
Houlditoh  V.  Cauty,  317 
Ireland  t.  TbompSMt,  296 
James  T.  Bonme*  187 
Line    Stephenaon,  268 
Lloyd  T.  mchidas.  25» 
Lumley  j,  ^udaon,  52 
....     Muagvave,  49  . 
Magrath  r.  Hardy.  299 
MaUns     Freeaoan,  212 
Martin  v.  Smith,  201 
Mason    Whttehouse,  295 
Morley  v.  Inflip,  1 1 
Moule  T.  Bnnfne,.lll 
Mousley  V.  Hutchinson,  122,  n. 
Newton  v.  Harland,  185.  217 


Newton  T.  Spencer,  113 
Oldroyd  T.  QrBB^ton,  57 
Oram  v.  Parker,  S3S 
Owen  v.  Kn^t,  27 
Pawle  T.  Gumm.  206 
Feckham  T.  Knight,  19 
Pisani     Lawsm,  144 
Pitchen  T,  Edney,  376 
naoa  V.  Ddeg«V  337 
Planehi  t.  BoAuui,  25 
Plate!  T.  Dowse,  140 
Foensgen  t.  Chanter.  382 
Raine  t.  Aldersoo,  278 
Reynolds  r.  Wedd,  244 
Robertson  v.  Wylde,  196 
Bales  of  Clowrt,  181 
lUan  T.  SnckMle,  169 
Shapland  t.  Hoater,  224 
Simpson  T.  Clayton,  306 
Sparks  ▼:  &rrett,  65 
Staples  V.  Htddsworth,  66, 2i9 
Stephens  r.JUnderwood,  393 
StoM  T.  PblUipa.  54 

....  T.  StWi!,  54 

StrottuT  T.  Hatchinaoa,  t 
Tumor,  ▼.  Standag^  114 
Twynlen,  in  ra.  143 
Vaughan  t.  Wilaqn.  32 
Vine  T.  Saopdoa,  SO 
WeU>T.SmiA,  191 
Wettenball  t.  Graham.  295 
Whitv  T.  Friekett,  134 
Whittaker  t.  Uawn.  170 
^ilkie  r.  Oipaon.  65 
Wilkinaon  v.  Berringtoo,  SI 
Wilson  T.  BatMr,  806 
Yatea  T.  W^rttk  116 
Yeans  *•  Manti,  204 


Digitized  by 


TABLE  OF  THE  CASES. 


■  XOHBQVBK  or  PLBAS    AND  aXOBaQDSK  OUAMBBVL. 


Aikman  t.  Conway,  12 

Airey  v.  Feanwides,  288 

Allen  V.  Pink,  206 
Alston  V.  AtUy,  392 
Angus  r.  Medwin,  10 

....  V.  Wootton,  82 
Archer  v.  Garrard,  12 

Atlee  T.  Bflckbouie,  2M 

Attorney  General  t.  Bounens,  297 

 T.  Cstt,  88  q 

 v.  Pickard,  188 

 T.  SewelJ.  245 

Bacon  T.  Simpson,  34 

Balls  V.  Strutt,  7 

Ban  V.  Gibson,  124 

Barton     Ranson,  86 

Baxter     Bailey,  155 

Beer     Bowen,  11 

Benoion  v.  Davison,  116 

Blessley  v.  Sloman,  83 

Bond  T.  PitUrd,  78 

Booth  T.  Parker,  S 

Bradley  v.  Holdswortb,  15S 

Brown  v.  Ahrenfield,  811 

Bruce  r.  Wait,  IS,  17 

Burcb  V.  Pointer,  63 

Cannee  v.  Rigby,  53 

Canter  v.  Leese,  827 

Carter     Soutball,  4 

Child  T.  Marsh,  197 

Clark  v.  Dignum,  64 

Clarke  v.  Diniam,  195 

Compton  T.  Taylor,  286 

Cook  *.  Vaughan,  219 

Cooper  T.  MorecToft,  143 
 T.  Whittnarsh,  240 

Comer  t.  Shew,  105,  284 

Coster  V.  Wilson,  196 

Cowling  V.  Hin;in8on,  265 

Crowther  T.  Elwell,  251 

Curshsm  t,  Newland,  212 

Curteia  t.  Kenrick,  169 
Dare  t.  Derbam,  196 
Davies  T.  Lloyd,  88 

 T.  Lowndes,  888 

Debenham  v.  Chambers,  1 1 
Dendy  T.  Powell,  154 
Dengate  t.  Gardiner,  201 
Dignun  v.  Hos^,  136 
Doe  d.  Bknum  t.  Roe,  67 
....  Hindlev.  Roe,  83 
....  Holder  r.  Rushworth,  280 
....  Littlewood  v.  Green,  827 

 MurreU  t.  Milward,  57 

....  Roberts  T.  Roberts,  142 
....  WawQ  V.  Horn,  98 
Drury  v.  Davenport,  49 
Eager  t.  Cuthill,  4 
Edmunds  t.  Gates,  65, 251 
Elliott    Thomas,  129 
Ellis  V.  Thompson,  183 
Emmott  T.  Stonden,  198 


Evans  v.  Barnard,  45,  64 
Earwig  v.  Cockerton,  57 
Ftsehn  r.  Mdi,  229 
Francis    Boose,  66 
Treemzn  t.  Crafu.  218 
Geach  v.  Atkinson,  814 
Goode  V.  Howell,  312 
Gould  T.  Drake,  184 
Cover  T.  Elkini,  72 
Hall  v.  Franklin,  110 
....  V.  Rouse,  214 
Hamilton  v.  Sbeddon,  1 
Harding  v.  Ambler,  132 
Hare  v.  Warii^,  118 
Hayward  v.  Giffard,  256 
Heigh  V.  Jackson,  200 
Hickes  v.  Cracknetl,  7 
Hodgson  V.  Dowell,  96 
Holdemesa  v.  Barkworth,  107 
Hollingdale     Llo^d,  182 
Huckman  v.  Femie,  163 
Hughes  T.  Bees.  268 
Hulme  V,  Mugliitoo,  20 
Inman  v.  Hill,  201 
Irving  V.  Veitch,  25 
Jones  V.  Edwards,  70 
....  V.  Ryder,  216 
....  v.  Senior,  253 
....  v.Sbiel,  142 
....  v.Smitfa,  143 
....  V.  Winwood,  225 
Jordan  v.  Norton,  281 
Kine  v.  Sewell,  92 
King  V.  Bennett,  242 
Lancaster     Walsh,  209 
Laveraek     Benn,  10 
Leighton  t.  Wales,  145 
Len  V.  Lai^<^,  387 
Lewis  V.  Alcock,  9,  55 
....  T.  Parker,  19 
Lubbock  V.  Tribe.  158 
Luce  V.  Irwin,  24 
Lumley  t.  Thompson,  142 
Maude     Nediam,  161 
May  V.  I^ke,  220 
M'Donaldv.  Jopling,  220 
M'Gregor  v.  HorsfsTl,  71 

 V.  Smith,  71 

Hileham  v.  Eicke,  151 
Miieod  T.  Piek,  163 
H'Kinnell  v.  Robinson,  149 
H'Kintosh  v.  Trotter.  65 
Mogg  V.  Baker,  94 
Morrell  v.  Frith,  172 

 V.  Parker,  44 

Mortimer  v.  Preedy,  174 
Hnipratt  v.  Oresonr,  385 
Nepean  t.  Doe  d.  Knight,  336 
Nickisson  v.  Trotter,  41 
Noel  V.  Davis,  287 
Parker  v.  RUey,  89 


Partridge  v.  Scott.  101 

Patrick  v,  Colerick,  136 

Penney  v.  the  Great  Wealem  Rail- 
way Company,  257 

Pinnock  v.  Harrison,  137 

Pope  V.  Banyard,  182 

Price  V.  Hamer,  297 

Priestley  v.  Fowler,  .42 

Pugh  V.  Roberts,  198 

Pumell  V.  Young,  80 

Radford  v.  Smith,  77 

Randall  v.  Rigby,  240 

Rathbone  v.  Fowler,  14 

Ranlings  v.  Till,  6 

Reece  v.  Walters,  188 

Regina  v.  the  Comminioners  of 
the  Bath  Court  ofRequests,  in 
re  Roberts  v.  Humby,  45 

 V.  tfae  Sheriff  of  Middlesex, 

in  Dignam  ▼.  Reiter,  40 

Rhodes  v.  Smethurst,  27S 

Ringer  v.  Cann,  108 

RoMTta  T.  Rowlands^  182- 

Robins  v.  Bridge,  49 

Roux  V.  Salvador,  328 

Samuel  v.  Duke,  177 

Scark  V.  Morgan,  324 

Scott,  in  re,  307 

Serle  v.  Wtterworth,  202 

Sbaekel  v.  Ranger,  177 

Siboni  v.  Kirkman,  3 

Simpson  V.  Nicholls,  117 

Sindair  v.  Baggaley,  306 

Smart  v.  Johnatone.  14 

Smedley    Iliilpot,  314 

Smith  r.  Miller,  45 

. . . .  T.  Winter,  79 

Sparrow    Johns,  176 

Spencer  v.  Smumell,  73 

Stewart  v.  Aherdein,  292 

Taylor  v.  Murray,  53 

ThimUeby  v.  Barrow,  128 

Tliomai  T.  Connell,  806 

 Jones,  205 

Troup  T.Boffi,  156 

TuDbolfT.Alford,  60 

Turner  v.  Crosaley,  49 

Twemlow  v.  Askey,  233 

Vaughan  v.  GoatMe,  I£ 
 T.  Harris.  162 

Wagstaft  V.  Sha^,  167 

WsIIen  V.  Smith,  15 

Waller  v.  Andrews,  67 

Webb  V.  Fairmaner,  140 

West  V.  Smaltwood.  144 

White  V.  Hialop,  204 

Wickem  V.  Cox,  324 

WilKaiM  V.  Mot^.  289 

Woodman  v,  Goble,  59 
Wright  V.  Doe  d.  Tatham,  340 
Wrightatm  v.  Bywater,  83 


POIMTB  KBIiATZKa  TO  M AOIB TB ATBB. 

[Tlie  names  of  these  cases  have  been  embodied  in  the  foregoing  Table  referring  to  the  pUeiU,  hat  tbay 


wi       found  is  a  sspaiaU  Table  at  the  end  of  the  Index  to  the  Stagiatntes'  Cases.] 


Digitized  by  Google 


Printed  bv  James  HoLHn, 
4,  Took'i  Court,  Cbuwry  Lam,  London. 


Digitized  by 


Googl( 


Digitized  by 


Google 


Digitized  by 


Google 


■oogle 


Ik 


